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Woodward  v.  American  Bxpositton  B.  Go..  89 

La.  Ann.  666 880 

«.8arsons,44L.  J.  aP.2Q8 337 

e.  Woodward,  41  K.J.  Bq.  224 IDS 

Woonsocket  Inst,  for  Savings  o.  Ballow,  1  L. 

B,  A.  656, 16  R.  L  851. 612 

Woriey  v,  Harrls„82  Ind.  488 303 

Wottrloh  v»  Freeman,  71  N.  Y.  601 470 

Wright  V.  Andrews,  180  Mass.  Iti) 700 

V.  London  ft  N.  W.  R.  Co.,  L.  B.  10  Q.  B. 

298 ©SO 

«.  MoPike,  70  Mo.  175, 177 616.319 

V.  New  York  Cent.  B.  Co..  26  N.Y.  506...  71* 

V,  Bemmlngton,  41 N.  J.  L.  48 Vu 

V.  Wright  (Mich.)  23  L.  R.  A.  106 2ia 

Wright's  Case,  L.  R.  10  Q.  B.  298 661 

Wyatt  V,  Hodson,  8  BIng.  809 610,  6U 

Wymore  «.  Mahaska  County,  6  L.  B.  A.  546. 78 

Iowa,  886 7» 


Y. 

Y&ndes  9.  Lef avour,  S  Blaokf .  871 610* 

Yarbrough,  £72;  parte,  110  U.  8.  65t,  28  L.  ed.  274  4>^ 
Yardley  v.  Clotbier,  11 L.  B.  A.  462, 61  Fed.  Bep. 

506 831 

YamaU  v.  8t.  Louis,  K.  a  ft  N.  B.  Co.,  75  Mo. 

675 292 

Yates  V.  McCullough  Iron  Co.,  69  Md.  882 716,  717 

Yates  o.  Milwaukee,  77  U.  8. 10  WalL  497, 19  L. 

ed.  984  2^ 

Yearly  r.  Long,'^  Ohio  St-'wIII"!!!!""!!.""  7&h 

Yiok  Wo  V.  Hopkins,  118  U.&  856, 80  Ked.  220.  62:i 


Z. 

Zeller  v.  Chapman.  54  Mo.  502 

Zlnk  V.  People,  77  N.  Y.  U4, 83  Am.  Bep.  680. 


837 
847 


STATUTES  AND  CONSTITUTIONS  CITED,  CONSTRUED,  ETC. 


EDg^land* 

Statutes. 

82Hen.VnL    Wills 686 

84Hen.  VIIL    Wills 686 

86Hen.  Vin.    Wills 686 

8  ft  4  Eri  w.  VI.,  cbap.  11.    Compilation  of  law.  804 

22  ft  28  Car.  IL  Distribution 635 

29Car.  IL    Wills 706 

21  Jao.  I.,  chap.  16.    Limitations 600 

4ft5Anne.    Set-off 78 

6  Anne.  chap.  31.    Liability  for  fine —  168 

2  Geo.  II.,  chap.  22, 8131.    Set-off 71 

8  Geo.  II.,  cbap.  24,  A  4.    Set-off 71 

14  Geo.  IIL.  cbap.  78.    Liability  for  fine 168 

17  ft  18  Vict.  onap.  8L    Railway  and  canal 

tralfio  act 077 

20  ft  21  Viot.,  chap.  05.    Divorce  courts 804 

46  ft  46  Viot.,  chap.  61, 1 46.    BUls  of  exchange 

act 204 

25L.R.  A. 


Canada. 

Code, 

Art  1066.    LImitatJon  of  actions............ 474 

2282.    Limitation  of  actions 474 

2267.    Limitation  of  actions............ 474 

Franee. 

Art 2076.   Pledge............ 580 

United  States. 

Oonttitution, 

Art  1,1 8.    Commerce 889 

110.    Obligation  of  con  tracts ... 104 

4,il«    Credit  to  Judirments TOO 

12.    Privileges  and  immanltlet Mt 


CrrATioNS. 


Aneod.lw   Doe  pToeen 165 

14   Prlvileffeeaod  immunltiet MS 

Bue  prooen IM,  638 

ataiutm. 

ITO^MaySA.    Credit  to  judgments 700 

IMiJuneSQ.    Sucoeoion  tax 633 

18aS,Jul7]8.    Bucoeieioii  tax 6,;^ 

July  24.    Teleicrapb  oompanles 124 

XfflU  March  8.    Texas  Paoiflo  charter &3 

1872,  May  2.    Texas  Padflc  charter 53 

1874.  June  28. 

1875,  March  a 
1881^  March  8. 
1885,  FebL  17 


Texas  ft  Pacittc  B.  Oa. .....  54 

Service  of  process 55 

Oourt  districts  In  Lootelana —  SO 
Stat,  at  Lb  807).   Wronfffnl 

(1<»ath 8B3 

1886,Jane  S9(S48tat.atIi.pJ6).   Trades  unions  481 

1887.March&    Placeofsult 65 

Federal  recetTershlps 07 

1888,Augr.  8L    Court  districts  in  Loulsmna 66 

Auff.  18.    Plaoeofsoit , 65 

1890.July2.    Monopolies 488 

Sept. 38.    Potomac  river  hathlng  beach..  601 


'OStat.atL.p.  88L 


Treatisi. 
with  Hawaii. 


6738. 
730. 
74a 
74L 
742. 
1017. 
fl)19. 
20SL 
20-2. 
4082. 
&130. 


BmiedSiaiutei, 

Service  of  process 65 

Placeof  suit 65 

Execution 65 

Where  process  runs. 56 

Placeofsult 66 

Supervisors  of  elections 829 

RUrhis  of  supervisors 829 

Marshals 829 

Butyof  marshals 829 

Marriage  certificates 4C6 

Insolvent  twuks 660 

Transfer  by  Insolvent  hank............  660 


Otmitittiiion, 
Alt  14, 1 4.   Foreign  corporations.. ........... 

Statute, 

1879,  p.  25.    Agents  of  foreign  Insurance  com- 

r  panies 

1884,  pp.  19, 20.    Agents  of  foreign   InsuraDce 

companies 

Code,  185f. 
<!  2513.    Attachments 

Revised  Code,  1867. 
'12988.    Attachments 

Code,  1876. 
43263.   Attachments 

Code,  1886. 


61201. 
lacs. 
1206. 

1207. 

294a 


Foreign  Insurance  company 

Agent  of  foreign  Insurance  company. 
Penaity  for  acting  lor  foreign  insur- 
ance company 

"ln*»uranoe  company"  defined 

Foreign  corporations 

Attachments 


644 

242 
242 

644 

544 

544 


241 
241 

241 
241 
544 
644 


MansflelePs  Digeii, 
Action  for  death 


California. 

Oonetitvtion,  1849. 
Art  1, 1 8.    Compensation  for  property 844 

Constitution,  1879. 

Art  1, 1 14.    Damage  to  property 658,  844 

fr22.    Construction 668 

18.    Amendro«'0t8 815 

20,11.    State  oapitol 814 

Statutes. 

lMM0,p.412L    Change  of  Capitol 819 

I51.P.43O.    State  capitol ^ 819 

lKe-^p.809.    Statecapttol 819 

^L.R.A. 


18S8.P.  24.    State  oapitol 819 

p.  217.    State  capitol 819 

1854.  Feb.  25.    State  capitol 819 

1883,  p.  53.    Constituiional  amendments 818 

1891,  p.  165.    CoDstltutional  amendments 818 

Civil  Code, 
I I112L  Bounding  on  highway 


Connectici&t. 

Statutes. 

1862,  chap.  4.    Failure  to  make  case. 
1880,  chap.  28.    Failure  to  disclose . . . 


Revised  Statutes,  1808. 

11667.    Want  of  appearance ..•••..  800 

1709.    Absence  of  plea 880 

1718.    Nonappearance  860 

1754.    FaUure  of  bond 860 

778L    Befuaal  to  be  exacnined 860 

General  Statutes,  1876. 

P.  489, 1  A.    Liability  for  flie 171 

Oeneral  Statutes,  1888. 

1872.    Complaint 88fr 

878.    Separation  of  actions 867 

8^.    Form  of  complaint 807 


Nonsuit .-.    869 

1038.    Separate  trial 867 

1226.   FaUure  to  pay  costs 860 

Delaware* 

Contiitution. 
Art.8,lliS.    Courts 640 

Revised  Code. 
Chap.  127, 1 UL   Misdemeanors 641 

Florida. 

Statutes, 

1872,  p.  87.    Licenpe  fee 188 

1881.  p.26.    Licensefee 188 

1891,  p.  8.    Licensefee 188 

1893,June2.    Licensefee 121 

Laws. 
Chap.  4115,  99.    License  fee 121 

Illinois. 

Statutes. 

1872,  March  1.    Apportionment  act 145 

1882,  May  6.    Apportionment  act 145 

1806,  May  16.    Apportionment  act 145 

June  16.    Apportionment  act 144 

Pritate  Laws. 

1869.  VOL  1,  p.  842,  9  4.    West  Chicago  park  com- 
missioners     801 


Indiansu 

Revised  Statutes. 
ArL  8,  chap.  24.    Corporations 


739 


Iowa. 

Code,  1873. 
9  1289.   Liability  for  setting  out  fires. 


168 


Constitution. 

Art.  8,  9  L   Judicial  power Ill 

5,92.    Electors 488 

Statutes. 

1885,  chap.  149,  9  8.    Imprisonment  for  refusal 

to  testify 112 

1898,  chap.  78,  9  14.    fialJot  law 490 

General  Statutes.  1889. 

Par.  2548L    Procuring  evidence  of  illegal  liquor 

sales Ul 


ClTATIOHS. 


Civil  Code, 
I860L    Depo0iUoDS 118 

Kentuekj^. 

Statutes,  18S2. 
▼6LS,p.U4S.    WUto 7D5 

LouisianA* 

Bemsed  CiHl  Code. 

Art  9188.    Pledge 680 

8168.    Pledge 680 

8188.    Pledge 679 

8182.    Pledge 682 

8188.    Pledge 668 

8186.   Pledge 668 

Maine* 

Chnititution, 

Azi.l«ll.   Natural  lighta 

"       D  toe 

propeitj 


•  8.    Opportunity  to  be  faeard 884 

81.     Compeiiaation  for 


8.18.   Tkzet. 


Statutes. 


606 


188S,  ohap jnSL    Ortot-mlll  tolls .^•... 

1801,  chap.  184.   Bamaires  for  death 

1808,  chap.  148,  Sl«    Collateral  inheritance  tax  838 

Special  Statutes. 
1887,  chap.  84.    Belfast  Water  Oompany , 

Beoised  Statutes. 


601 


Obap.  61,  M  0, 48.    Railroad  fares 

67,116,6.    GrisUmiU  tolls 606 

88.    IfiUact 606 

Maryland. 

Constitution,  1851. 
Art'4.  lU.    Equity  jurisdiction . 804 

Statutes. 

17T7,  chap.  18.    Divorce 804 

1886,  chap.  497.    Divorce 


Code,  1888. 

Art.  00. 16.    Marriage  act 804 

62, 112.    Divorce 806 

75. 1 108.    Failure  to  deny  facts  pleaded..    718 

Code  of  Public  Local  Lotos. 

Art.  22,  M  69,  70.    Consideration  of    rulings 

against  prevailing  party  718 

Massaehusetts. 

Constitution. 
Pt  8,  art  6,  chap.  8.    Divorce 806 

Statutes, 

1785.  chap.  69.  9  2.    Void  marriaflrra 806 

1871,  chap.   881,  9  49.    Licmedy   for  wrongful 

death 168 

1874,  chap.  878,  9  168.    Remedy  for  wrongful 

death 168 

1881,  chap.  199,  99  1«  8.    Remedy  for  wrongful 

death 160 

1883,  chap.  221.    Liability  of  electric  companleR 

652,669 

18»7.  chap.  270.  9  2.    Employers*  liability  act...    150 
1890,  chap.  4U4,  91.    Liability  of  electric  com- 
panies     668 

1804,  chap.  460,  9  8.    Release    of  damages   for 

causing  death 150 

Revised  Statutes. 

Chap. 70,98.    Void  marriages 808 

98a    Divorce 810 

Public  Statutes. 

Gbap.  100, 9 12.    Liability  of  electric  com  pan  les 

562,660 

118,9218.   Punishment  for  death  of  pass- 
enger     168 

a6L.R  A. 


Hleliig^ii. 

Statutes. 


1868,  No.  842.    Hospital 

1887,  No.  206.   Recount  of  votes 

1808.  No.  79.   Foreign  corporations 

Retdsed  Statutes,  1838. 
Title  4,  chap.  l,pt  8,  p.  618.   Attachment 841 

Revised  Statutes,  1846, 
9  80,  p.  617.    Attachment 841 

Public  Laws,  1857, 
9  4771.    Attachment 64T 

BowdTs  Statutes. 

9  174.  Bzcess  of  ballots 831 

Vol.  a,  9  284a.    Recount  of  votes 327 

9  8Q1&   Attachment 0^ 

Minnesota* 

Statutes. 

1878.otaap.  1.    Taxes SAT 

1886,chap.  146.    Villages 788 

chap.206.    Telegraph  lines 411 

1880,  chap.  236,  9  27.    Withdrawing  from  loan 

association 216- 

1801,ohap.  181,  927.    Withdrawing  from  loan 

association 21(^ 

1896,  chap.  88.    Protection  of  street-car  em- 

ployte TBO 

Special  Laws, 

1888,  chap.  8.    Minneapolis  library  board 281 

General  Statutes, 
Chap.  66, 9  84.    Limitations 818 

MlflsourL 


Constitution, 


Art.8,980L    Due  process 

8,929.    Construction 

18.96.    Police  power 

16,94.    County  commissioners 

19,9  8.    Convention 

99.    Amendments 

Amend.  1884.  98.  Transfer  of  cases  to  su- 
preme court 


Mo. 


184 
168 

5cn 

560 
616- 


Statutes. 


1861,  March  1  (Sess.  Acts  1851,  p.  270, 9  4).  Repeal 

of  charter.  187 

1887,  March  8L    Liability  for  tettl  ig  out  fire. .  154^ 

1891,  Feb.  28.    Constitutional  amendment 560 


Vol  2.  p.  790. 


Statutes,  18fS5. 
Wills 


706. 


Revised  Statutes,  1845. 

Chap.  186.  96.    Attestation  of  wills 707 

P.  idoCii.   Liability  for  fire 178. 

Beoised  Statutes,  1889. 

9  548.   Abstract  of  attachment 187 

2100.    Immaterial  defects 618 

2117.    Rule  of  construction 519 

2216.    Relief  to  be  granted 518 

2303.   Immaterial  error 51S 

2548.    Right  to  run  railroad 168 

2815.   Liabilitv  for  setting  out  fire 162 

5798.    Duty  of  Insurance  department 246 

580L    Duty  of  insurance  superintendent 846 

5808.    Rlanks  for  insurance  report 246 

5805,    Examhiatlon  of  insurance  companies  846 

5807.    I^ees  for  insurance  companies 846 

5010.  Certificate  of  agent  of  foreign  insur- 

ance company 246^ 

5011.  Insurance  by  individual 848 

5016.   Agent  of  foreign  insuranoe  oompany.  844 

8870.   Attesting  wills 708 

8888.  Contesting  will —  708^ 

8889.  Contesthig  will T05. 

Art.  2,  chap.  89.   Life  and  aoddant  Insurance  8M(> 


CiTATTOHI. 


«T 


Hontana. 

p.  186.    BaUot  law 

Nebraska* 

Oanititution, 


600 


Alt.  8,  i  0.    Appropriation 
9,10.    Oaima 


BkltUt€9. 


18n,p.  2QS.    Claims 

UBB.    Scott's  Bluff  Oount7 

Compiled  Statutes. 

Cbap.  7«  i  8,  p.  90.    Attorney's  Hen. . 
2L    Death^from  wrongful  aot. 

SB.iaO.    Descent 

88,  art.  8.    Claims 

art.  8.    Claims 


Compiled  Statutes,  189S. 

Art  L,  chap.  72, 1 8.    Baflroads  Insurers  of  pa8> 

senirer^s  safety 

Code  of  Ciffil  Procedure, 
%tL   Limitations 


7W 

777 


779 
776 


776 
676 
666 

779 
779 


80 


612 


NeiRT  Hampshire* 

BUI  of  Rights, 


Arts.  7,  8L    State  and  officers 
Art.  12.    Public  expenses 


CoTistitution. 

Art  48.    Vacancy  in  govemor's  office. 
87.    Mandamus 


616 

634 


6U 
616 


New  Jersey. 

Constitution, 
Arts,  IL    Suffrage 

Statutes. 

Ua6,.Feb.l2(P.  H  p.  79).    Lumberville  Dela^ 

ware  Bridge  Co.. 

1875.  Apr.  7.    Incorporation  act 

USiApr.  18.    Tax  on  corponitfons 

1888.  Biar.  1  CPamph.  L.  p.  60).    Public  roads... 

Revision  Supplement, 
P.  002.  .Tax  on  corporate  capital 


484 


184 
839 
184 
4S8 


188 


New  York* 

Constitution. 


Ait2,IL 

§8. 

10,18. 


Francbise 

Acquisition  of  residence, 
linncbise 


Salutes. 


1714,  cbap.  281.    Set-off 

1768,  Dec  31  (2  Van  Scbaick's  Laws,  617).    Suits 

on  accounts;  reference 

1771,  Feb.  16.  Reference  of  suits  on  accounts.. 

1788,  Feb.  27.    Set-off 

1801,  chap.  90.    General  practice  act 

1808,  chap.  1.   Beferenoes 

1843,  cbap.  188,  i  1.    Scbool  officers 

18tt,  cbap.  265, 1 6.   Telegraph  companies 

MSB,  chap.  47L   Telegrapb  companies 

1K6,  chap.  179.    School  officers 

UBi,  chap.  666.    I>uty  of  school  commissioner, 

1886^  cbap.  483.   Succession  tax 

J887.   Buooession  tax 

UBB,  chap.  214.   School  commissioner 

chap.  880, 1 8.   Succession  tax 

660,187.    Begistry  lists 

889.    Banking  law 

im,  ehap.  72L    Bxamination  of  plaintiff . .  .^. 

Revised  Laws,  18 IS, 
▼<d.l,chap.  66b   Beference 

Revised  Statutes, 

Vol  1,  PL  840,  •  a   Scbool  officers 

lp.884,180.   Beference 

4.  title 8,  cbap.  1,11  (8th  ed.)    Dower.... 


782 
401 
782 


71 


70 
72 
72 
76 
783 
642 
642 
783 
788 
684 
696 
782 
607 
782 
660 
404 


76 


788 
76 


Code  ofCitil  Procedure, 

1878.    Bxamination  of  plaintiff 40i 

1018,    Beference 7S 

1207.    Pleadbig;  relief  granted 674 

Penal  Code^ 
•  282.    Children  in  tbeatrea 78^ 

Nerth  Carolina, 

Statutes. 


1888,  chap.  294, 127.    Taxes 811 

Code. 

•  1077.    Sale  of  liquor  to  minor 284 

1888.    Proof  of  foreign  law 46<^ 

8799.    Municipal  ordinances 288 

880L    Markets 28l> 

88091    Truck  wagons 28& 

North  Dakota. 

Constitution. 

Art  1. 1 14.    Compensation  for  property .  844 

•  61.    Form  of  statutes 848 

130.    Municipal  corporations 84H 

170.  Township  organization 848 

171.  Township  government 848 

172.  County  fiscal  affairs 848 

170.    Taxation 848- 

186*    County  credit 84T 

Statutes. 

1885.  Mar.  12.    Scbool  district  bonds 888 

1883,  cbap.  65.    Drainage  law 840 

Compiled  Laws. 

•  596.    County  commissioners 848 

•  4466.    ^'Negotiable  instrument"  defined. 8G8 

4654.    Preferences  among  creditors 880 

4060.    Insolvents  assignment 37» 

4462.    Negotiable  instruments 868 

6189.    Costs 881 

Ohio. 

Constitution,  1851. 

Art  2,  6  1.    Taxes 773 

4,  S  1.    Governmental  powers 774 

12.    Finance  and  taxation 77^ 

Statutes. 

1872.    Apr.  29  (69  Laws,  103).    Safety  of  mines.  85&- 

Revised  Statutes. 

•  6011.   Suit  against  partnersbip 662 

6042.    Summons 652 

6521.    Attachment 652 

6871.    Safety  of  mines 860 


•  24.    Limitations.. 

•  4092.    Limitations 


Code,  18C6. 
Code, 


mi 

6U 


Oregon* 

Constitution. 
Art  14»  St.   Seat  of  government. 


864 


Pennsylvania* 

Statutes, 

1886,  Apr.  7  (P.  L.  p.  114).  LumbervUle  Delaware 

Bridge  Co. 184 

1870,  Feb.  4.    Unautborized  insurance  policies  262 
1878,  Apr.  4  (P.  L.  p.  20).    Insurance  depart- 
ment   249 

1876,  May  1,  9  47  (P.  L.  p.  68).   Insurance 241^ 

1879,June7.    Tax  law 184 

1888,  JuneL    Taxlaw 184 

1H91,  May  20  (P.L.  p.90).  Manufactuieof  aleo- 

tricity 281 

1891,  No.  190.    Illiterate  voter .....  Vt 


ClTiLTIOV^ 


Rhode  Island* 

PubUe  8tatute$. 
Oiap.  ITS,  •  81.   BeoordlDff  aote 

South  Carolina. 

Statvtet, 


IN 


16d6,M80,8e  (3 Stat. at L. 415). 


Bight  to  con- 
demn lands 
for  railroad 


Itf 


South  Dakota. 

8tatute». 

1890,  chap.  87,  art.  6.    Powers  of  city  council. 

cbap.  82,  9  75.    School  teachers 

1128.    Oerllficates 

1B8I,  chap.  60, 1 15.   School  teachers 

I2i.    Oertlflcates 


884 

884 
8R4 
884 


«8578. 

•  8881. 

8886. 

8H87. 

Dflfift 


Compiled  Latoa, 

Exemption  from  liability  for  fraud...  86 

Common  carrier  defined 85 

Limitation  of  carriers*  liability 84 

Exoneration  of  carrier 84 

Acceptance    of   contract  In  bill  of 

lading 84 

Texas. 


Comtilution, 

Art.  10, 14.    Ballroad  rolling  stock 'personal 

property 81 

Special  Lato$. 

Texas  Pacific  Railroad 68 

Texas  Pacific  Railroad 68 

Texas  Pacific  Railroad 68 

Southern  Transcontinental  R.  Co.  68 

Southern  Transcoatinental  R.  Oo.  68 

Texas  k  Pacific  R.  Ca 68 


1862,  p.  197. 
1866.  p.  76. 
1800,  p.  ISO. 

1870,  p.  40. 

1871,  p.  03. 
p.  488. 

Saylei^i  Civil  Statute; 
Art.  147Q&.  Api>ointment  of  receiver.. 


YoLI^ISSaL 


Utah. 

Compiled  Law. 
Statutaof  frauds.. 


64 


tu 


Vermont. 

Seviied  Lawi. 


Chap.  74.   Prohibition 

HTSSt    ProhibiUon 

111066,1867.    Chattel  mortgage. 


«    Waehlngton« 

Penal  Code, 
•  808.   Criminality  of  attempts ........ 

West  Vir^la. 

Chde. 

Chap.  71.   Future  estates S4 

92,  •  6.   Taking  possession  of  land  pend- 
ing ejectment 

188, 1 L    Injunction  pending  suit 

185, 1  !•   Appealable  decrees............ 

Wisconsin. 

Conetitution, 
Art.  7, 18.    Power  to  Issue  writs...............  14B 

StatuUe, 

1887,  April  Sf.    Unlawful  combinations ^ 

April  26.    Conspiracy #81 

May  8  (Laws.ToL  1,  chap.  4S7,  p.  488). 

Strikes../. :.....!.... 431 

Betieed  Btatutee. 

YoL  8, 1 4406  0,  b.   Consphraoy W, 

Wyoming. 

Compiled  Latpi,  1876, 


Chap.  118,  ItL  LimitaUont 

Bevieed  Statutes,  18S7. 

H  2868-0.     Limitations 

1 8881  •    f  ilmitationa. .......  .......—..»...  .. 
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AJ^JTNOTATED. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS,  SIXTH  CIRCUIT. 


Robert  MITCHELL,  Plf.  in  Err., 

Eliza  M.  MARKER. 
(flS  Fed.  Bep.  190.) 

1.  P— engcr  elevators  are  within  tbe 
rule  govBrning  otlier  carriers  ef  pas- 
■en^^ertm  whloh  requireB  the  highest  desree 
of  care. 

J.  Reasonable  opportunity  most  be 
given  a  paosen^^r  on  eDterlnfir  an  elevator 
to  obtain  a  balance  before  a  rapid  and  sadden 
•tart  of  the  elevator  is  made. 

(1187  8,1804) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio  to 
feview  a  judgment  in  fayor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  personal 
io juries  alleged  to  have  resulted  from  the  negli- 
gence of  defendant's  servant.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mesgr9.  Charles  T.  Greve  and  C«  D. 
Robertson,  for  plaintiff  in  error: 

The  general  principle  is  slated  in  Wood  on 
Railway  Law,  p.  1076,  §  801,  that  "it  is  not 
meant  that  they  (railway  companies)  are  re- 


50TX.— X^ioMHt]/  for  injuria  to  elevator  pcLtHnffcn. 

Pa$aenoer  elevators. 

The  obligation  to  pasBengers  on  elevators  to  the 
ame  as  that  of  common  carriers  to  pasBenjrerB, 
and  the  case  of  Mxtobkll  v.  Maskbb  to  sustained 
ty  the  oases  f^frck  If  the  owner  and  operator  of 
«D  elevator  has  taken  the  highest  degree  of  precau- 
tion and  to  without  fault,  no  recovery  can  t>e  had 
for  an  aoddent;  the  contributory  negllgeoceof  the 
ptsKnger  may  defeat  hto  right  to  recover  In  other 


In  GoodseQ  y.  Taylor,  4 1^  B.  A.  878, 41  Minn.  207, 
tbe  rule  to  stated  to  be  that "  the  relation  between 
the  owner  and  manager  of  an  elevator  for  passen- 
cen  and  thooe  carried  in  it  to  similar  to  that  be- 
tween an  ordlnaxy  common  carrier  of  passengers 
and  those  carried  by  him.  The  same  reason  eztots 
for  requiring  on  the  part  of  the  owner  tbe  utmost 
buman^  care  and  foreslAht,  and  for  making  him 
niponslble  for  the  slightest  degree  of  negligence, 
aod  alBO,  In  case  of  Injury  by  the  breaking  or  glv- 
1&(  way  of  the  elevator,  for  putting  on  him  the 
ODus  of  proving  that  it  was  tturaugh  no  fault  or 
aevleot  of  his."* 

Aod  those  operating  and  using  passenger  eleva- 
lOTB  are  bound  to  use  all  reasonable  meana  and 
ffforta  to  fumtoh  good  and  well-constructed  ma- 
^Inery,  adapted  to  the  purpose  of  its  use,  and  all 
tcaaonable  means  and  efforts  to  fumtoh  or  pro- 

$'>LRA. 


quired  to  ezerciae  superhuman  care  and  vigil- 
ance, or  the  'very  utmost  care,'  but  such  care, 
in  view  of  the  circumstances,  as  a  reasonably 
prudent  man  would  exercise,  in  yiew  of  the 
consequences  likely  to  ensue  from  a  relaxation 
of  such  care  and  vigilance." 

The  terms  in  question  (the  highest  possible 
degree  of  care)  do  not  mean  all  the  care  and 
diligence  the  human  mind  can  conceive  of,  nor 
such  as  will  render  the  transportation  free  from 
every  possible  p^l. 

Indianapolis  d  8t.  L.  B.  Co.  Y.  Eortt,  98  U. 
S.  201,  28  L.  ed.  898. 

A  carrier  of  passengers  for  hire  is  not  held 
to  take  eyery  possible  precaution  against  dan- 
ger. 

Simmons  y.  Ifew  Betfford^  V.  S  Jf.  8,  B,  Co. 
97  Mass.  861,  98  Am.  Dec.  99;  Arkansas 
Midland  Raiheap  v.  Canman,  52  Ark.  517; 
Furnish  y.  Missouri  Pac.  R.  Co.  102  Mo.  488; 
Southern  Kansas  R.  Co,  y.  Walsh,  45  Kan.  658; 
Pittsburg,  C,  db  St.  L.  R.  Go.  v.  Tttompson,  56 
ni.  188;  Stokes  y.  EasUrn  Counties  H.  Co.  2 
Fost  &  F.  691;  F<yrd  y.  London  db  8.  W.  R.Co. 
Id.  780. 

Messrs.  W.  H.  Jackson  and  T.  F.  Hal- 
lam,  for  defendant  in  error: 

In  order  to  show  negligence  on  this  particu 


vide  it  of  good  material,  and  of  the  kind  that  to 
found  to  be  the  safest  when  applied  to  use,  and 
evidence  of  caution  and  notice  In  the  use  of  the 
elevator  to  competent  to  show  knowledge  and  care- 
lessness in  its  operations,  and  the  fall  of  an  elevator 
to  prima  facie  evidence  of  negligence.  Tteadweil 
v.  Whittler,  5  L.  K,  A.  488, 80  QiL  874. 

And  where  the  door  of  an  elevator  cage  to  thrown 
open,  and  the  party  having  a  right  to  use  it  has 
reasonable  ground  to  believe  that  it  was  opened 
for  bim.  and  that  the  cage  was  opposite  the  door, 
tbe  question  of  contributory  negUgeoce  in  step- 
ping through  the  open  door,  where  the  light  was 
Insufficient,  was  properly  submitted  to  the  jury. 
People*s  Bank  of  Baltimore  v.  MorgolofSkl,  75  Md. 
438;  Dawson  v.  Sloane,  100  N.  Y.  680,  affirmlag  17 
Jones  ft  8.  804;  Tousey  v.  Boberts.  114  N.  T.  8181 
See  Patterson  v.  Hemenway,  infrcu 

But  a  newsboy  forbidden  to  ride  in  a  passenger 
elevator  cannot  recover  for  injuries  in  attempting 
to  board  tbe  car,  unless  he  was  willfully  injured' 
Springer  v.  Byram  (Ind.)88  Lb  B.  A.  844. 

So  where  a  person  recklessly  puts  hto  head  in  the 
well-hole,  he  cannot  recover,  and  the  fact  that  the 
elevator  boy  failed  to  sound  a  whtotle  to  warn 
passengers  of  hto  descent,  to  not  negligenoe.  Mau 
V.  Morse.  8  Oolo.  App.  868L 

And  Mass.  Stat.  1888.  chap.  806  (Amend.  Pub. 
Stat  chap.  104,  •  14),  providing  that  elevator  cabs 
shall  have  a  safety  device  to  hold  the  car  seourely 

3  88 


See  also  36  L.  R.  A.  790;  41  L.  R.  A.  487. 
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lar  occasion  in  the  speed  at  which  the  agent 
started  and  ran  the  elevator,  it  was  competent 
to  show  that  he  had  preyiously  heen  warned  as 
to  its  speed. 

TreadweU  r.  WJiittier,  6  L.  R.  A.  498,  80 
Cal.  574. 

The  duty  of  a  carrier  of  passengers  is  to 
carry  safely  as  far  as  human  care  and  foresight 
will  go;  that  is.  for  the  utmost  care  and  dili- 
cenoe  of  very  cautious  persons;  not  an  abso- 
lute liability,  bat  a  responsibility  for  the  very 
highest  degree  of  care  and  diligence,  and  lia^ 
bility  for  slightest  neglect 

See  8toke$  y.  8altonstaU,  88  U.  S.  18  Pet 
181.  10  L.  ed.  116;  New  Jtruy  R.  db  Tranm.  Co, 
T.  iWtortf,  89  n.8 .  22  Wall.  841. 22  L.  edL  877; 
OUe9on  T.  Virffinia  Midland  R.  Co.  140  U.  8. 
442,  85  L.  ed.  1482;  Virginia  Cent  R.  Co,  t. 
Sanger,  15  Gratt  280;  Story,  Bailm.  §  601; 
Oaylord  ▼.  Grand  Trunk  R,  Co.  48  N.  H.  814, 
8  Am.  Rep.  229;  Fariih  y.  Reigle,  11  Gratt  711, 
88  Am.  Dec.  666;  Fairehild  t.  California  Stage 
Co.  18  Gal.  599;  TreadtoeU  y.  Wiiitier,  supra, 

Eyery  one  who  undertakes  a  business  is  bound 
to  exercise  a  care  proportionate  to  the  chances 
of  injury  resulting  therefrom. 

Baltimore  dt  P,  R.  Co.  t.  Jonee,  95  U.  S.  489, 
24  L.  ed.  606;  Holladay  y.  Kennard,  79  U.  8. 
12  Wall.  264,  20  L.  ed.  890. 

The  owner  and  proprietor  of  a  building  must 
exercise  a  degree  of  care  commensurate— or,  in 
the  language  of  the  court  below,  * 'consistent" 
—with  the  circumstances,  to  insure  the  safety 
of  those  coming  upon  business. 

See  Whittaker's  Smith,  Neg.  pp.  224,  225; 
Bennett  t.  LouieHOe  it  H.  &  Co,  102  U.  8. 
577,  26  L.  ed.  285;  Nave  y  Flaek,  90  Ind.  208, 
46  Am.  Rep.  205;  Currier  y.  Boeton  Music  Hall 
Aeso,  185  Mass.  414;  Cberf elder  y.  Boran,  26 
Neb.  118. 

The  same  responsibility  should  and  does  rest 
upon  one  who  operates  a  passenger  elevator  as 
upon  any  other  carrier  of  passengers. 

Qoodsell  y.  Taylor,  4  L.  R.  A.  678,  41  Minn. 


207;  TreadwdlYAWhittier,5Jj.K  A.  498,8» 
Cal.  574. 

There  is  do  one  of  the  duties  of  a  TailioaA. 
company  more  clearly  embraced  in  its  warranty 
to  carry  their  passengers  safely,  as  far  as  hu- 
man care  and  foresight  will  go.  than  the  doty 
of  employing  the  utmost  care  and  diligence  in 
guarding  their  road  against  such  obstructioDS. 

Gleeaon  y.  Virginia  Midland  R  Co.  140  U. 
8.  442,  85  L.  ed.  462;  Virginia  Cent.  JB.  Co.  y. 
Sanger,  15  Gratt  280;  Stoka  v.  SaltonUaU,  8» 
U.  8.  18  Pet  181, 10  L.  ed«  115. 

Argued  before  Lurton,  Cirouit  Judge,  and 
Ricks,  District  Judge. 

ImrioBt  OircuU  Judge,  deliyered  the  opin- 
ion of  the  court : 

This  was  an  action  for  personal  inl'uries 
sustained  by  appellee  while  beinr  carried  ia 
a  passenger  elevator  in  an  office  building  ia 
the  city  of  Cincinnati,  Ohio,  owned  by  tho 
appellant  There  was  a  jury,  and  a  yerdict 
for  the  appellee.  The  bill  of  exceptions  is 
very  meager,  and  was  prepared  chiefly  with 
a  yfew  of  presenting  certain  questions  of  law 
arising  upon  the  charge  of  the  court  Ther» 
is,  howeyer,  one  error  assigned  upon  the  ral* 
ing  as  to  the  admission  of  eyidence.  To  un- 
derstand that  assignment,  and  its  bearing 
upon  the  other  assignments  which  relate  to 
the  charge,  we  set  out  so  much  of  the  bill  of 
exceptions  as  relates  to  the  eyidence  sub- 
mitted.    It  is  as  follows : 

**  The  plaintiff,  to  maintain  the  issue  on  his 
part,  offered  testimony  tending  to  prove  the 
allegations  of  the  petition,  to  wit,  to  prove- 
that  the  servant  of  the  defendant,  while  ia 
the  line  of  his  employment,  for  hire,  operat- 
ing a  passenffcr  eleyator  In  the  Mitchell 
building,  in  Cincinnati,  belonging  to  said 
defendant,  was  negligent  in  such  a  degree 
and  manner  as  to  injure  the  plaintiff,  who 
was  lawfully  entering  said  elevator ;  and,  ii^ 


to  case  of  aoddent,  does  not  mean  that  a  device 
shall  be  used  which  will  to  all  oases  hold  the  car, 
but  it  Is  suffldeDt  if  it  Is  provided  with  a  suitable 
devloe  approved  by  the  state  iospeotor.  Bourgo 
T.  White,  109  Mass.  fAA. 

And  a  party  who  had  taken  ff00ds7np  to  the 
freisht  box  of  a  pasBeoger  elevator,  and  left  the 
door  open  and  retumlng  stepped  throash  without 
looklnir,  cannot  reoover  although  the  elevator  had 
been  moved^  where  he  knew  that  the  elevator  boy 
oould  not  close  the  door  from  his  position*  Ballon 
y.  Ck>llamore,  leo  MasL  S4A. 

The  owner  and  operator  of  a  hydraulic  passen- 
ger elevator  Is  not  liable  for  accident  caused  from 
the  air  to  the  street  pipe  eonnecting  with  the  water 
main,  where  the  main  was  shut  off  without  his 
knowledge  and  the  elevator  had  all  known  safety 
appliances.   Shattuok  v.  Band,  Itf  Mass.  88. 

And  in  Bgan  v.  Berkshire  Apartment  AsBO.  81 
N.  Y.  &  B.  64B,  it  was  held  where  the  visitor  of  a 
servant  who  entered  an  elevator  used  for  freight, 
baggage,  and  servants,  which  had  a  sliding  baggage 
door  on  one  side,  and  who  f  eU  through  and  under 
the  sliding  door  and  into  the  shaft,  that  no  recovery 
oould  be  had,  and  this  on  the  theory  that  her  falling 
was  caused  by  vertigo  or  stumbling,' and  her  friend 
in  attempting  to  rescue  her  had  puUed  her  through 
the  opening  back  into  the  well  by  catching  her 
dress,  and  it  was  held  not  negligence  to  leave  the 
sHdtog  door  open. 

26  L.a  A. 


For  liability  of  landlord  for  Injuries  to  eHevator* 
see  note  to  Jones  y.  Millsaps  (Miss.)  SB  Lb  S.  A.  UIL 

Ite/miA  dooaian  used  by  outsfds  portCet  as  passen^ 

ger  elevatort. 

A  party  operating  and  oontroUing  an  etevator  i» 
not  liable  to  a  person  who  has  notice  that  be  is  for- 
bidden the  use,  or  is  not  privileged  to  use,  the  eame^ 
and  who  Is  injured  to  attempttog  to  use  it  without* 
the  knowledge  or  consent  of  the  owner  or  opera^ 
tor. 

And  the  owner  of  abuUding  Is  not  liable  for  in^ 
juries  caused  to«a  Are  insurance  patrol  man,  whe> 
attempted  to  use  a  freight  elevator  in  the  night 
after  he  had  broken  open  the  building  to  save  it» 
oontents  from  Are.  Gibson  t.  Leonard,  17  Li  B.  A 
688.  ItfUL  18S,87I1L  App.  844. 

And  a  person  who  has  notice  that  the  elevator  i» 
notfor  pa88eDger8,and  attempts  to  use  it,  cannoS- 
reoover  for  injuries  caused  by  his  stepptog  througb 
the  door  which  he  has  negligently  left  open,  or  from 
the  effects  of  the  elevator  rope.  Patterson  v.  He- 
menway,  148  Mass.  94;  Snyder  v.  Natchea,  B.  B.  # 
T.  B.  Co.  48  La.  Ann.  808. 

In  this  note  cases  to  regard  to  tojnrles  to  em* 
ployte  using  elevators,  and  tojnrles  to  peisoa» 
other  than  passengeia»  to  stepping  through  an  opo» 
door«  areomltted.  L  T. 
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the  ooiiTse  of  said  testimoDy  for  plaintiff, 
oouDBel  for  plaintiff  asked  the  followine 
question,  which  was  objected  to  by  counsel 
for  defendant,  but  said  objection  was  over- 
Tuled  by  the  court,  to  which  exception  was 
then  and  there  taken  by  counsel  for  defend- 
tnt,  and  the  question  was  answered  as  herein 
let  forth,  to  wit :  *0.  You  say  that  you  fre- 
quently spoke  to  this  man  about  the  .rate  of 
speed  at  whidi  he  was  running  the  elevator? 
iL  Yes,  sir;  time  and  again^  (the  man  re- 
ferred to  beinf?  the  man  whose  alleged  neg- 
ligence in  operating  said  elevator  at  the  time 
of  the  accident  is  the  cause  of  complaint  here- 
in). That  thereupon  plaintiff  rested,  and 
thereupon  defendant  offered  testimony  tend- 
ing to  oontnulict  the  evidence  of  plaintiff, 
tnd  to  prove  the  allegations  of  the  answer, 
to  wit,  tliat  there  was  no  negligpence  on  the 
part  of  the  defendant,  causing  said  accident, 
tnd  thereupon  defendant  rested ;  and  there- 
upon plaintiff  offered  evidence  tending  to  re- 
but the  evidence  of  the  defendant ;  and  this 
was  all  the  evidence  offered  by  either  party 
to  the  cause." 

The  first  error  assigned  is  as  follows : 

*  (1)  The  court  erred  in  allowing  the  asking 
of  the  followine  question  of  plaintiff :  'You 
say  that  you  fiequently  spoke  to  this  man 
about  Uie  rate  of  speed  at  vrhich  lie  was  run- 
ning the  elevator?^  (the  man  referred  to  being 
the  elevator  man,  whose  alleged  negligence 
in  operating  the  elevator  is  the  cause  of  com- 
plaint herein), — ^and  in  allowing  said  ques- 
tion to  be  answered,  as  follows,  to  wit: 
'Tea,  sir ;  time  and  again. '  The  council  for 
the  defendant  then  and  there  excepting." 

This  assignment  is  bad.  The  ground  of 
objection  was  not  stated  in  the  court  below. 
The.  exception  was  a  general  one.  The  ground 
now  assigned  is  that  ''the  question  was  an 
improper  one,  as  it  tended  to  establish  a  habit 
if  negligence  on  the  part  of  defendant's 
agent,  while  the  point  at  issue  in  this  case 
.  was  not  the  negligence  of  defendant  in  em- 
ploying a  careless  servant,  but  the  negligence 
of  that  servant  at  the  time  of  the  accident. " 
What  was  said  about  the  speed  of  the  elevator 
man  is  not  shown.  We  are  left  to  speculate 
and  conjecture  as  to  whether  it  was  a  warn- 
ing that  his  speed  was  dangerous,  or  a  com- 
mendation as  to  his  regulation  of  the  speed, 
or  a  complaint  that  his  spoed  was  too  slow. 
The  cases  are  numerous  which  hold  that,  to 
avail  on  writ  of  error,  an  objection  to  evi- 
dence must  be  specific,  and  distinct!  v  indicate 
the  grounds  upon  which  the  objection  is 
made.  Noanan  v.  Cal^ornia  Min.  Co,  121  U. 
8.  400,  80  L.  ed.  1068 ;  Patrick  v.  Oraham, 
182  U.  8.  627,  83  L.  ed.  460.  Aside  from 
this,  it  is  impossible  for  this  court  to  assume 
that  the  court  was  in  error  in  excluding  the 
testimony  now  complained  of;  for  its  char- 
acter is  not  sufficiently  evident,  and  its  bear- 
ing upon  the  issues  by  no  means  plain,  in 
▼lew  of  the  meagerness  of  the  bill  of  excep- 
tions. 

The  second  error  is  that  the  court  erred  in 
charging  the  jury  as  follows:  ''It  follows 
that  reasonable  care,  under  those  circum- 
stances, is  a  high  degree  of  care, — the  highest 
degree  of  caie  consistent  with  the  possibility 
rf  injury." 


This  sentence  is  the  last  of  a  paragraph  con- 
cerning the  degree  of  care  required  in  the 
operation  of  an  elevator.  That  paragraph  is 
as  follows:  ''Mr.  Marker  seeks  to  recover 
damages  from  Mr.  Mitchell,  on  the  ground 
that  he  suffered  an  injury  because  of  Mitch- 
eirs  negligence.  Mitchell  is  the  owner  of 
a  building  on  Fourth  street,  in  which  there 
is  an  elevator.  The  elevator  is  put  in  there 
for  the  purpose  of  accommodating  those  who 
wish  to  go  to  offices  of  Mitchclrs  tenants; 
and  Mitcnell  owes  a  duty,  therefore,  to  Uiose 
who  take  that  elevator  for  that  lawful  pur- 
pose, to  see  that  he  uses  every  reasonable 
means  that  carriage  on  the  elevator  shall  not 
injure  those  who  use  it.  Now,  every  rea- 
sonable means  are  those  means  which  a  man 
of  ordinary,  careful  prudence  would  use  un- 
der the  circumstances.  When  a  man  steps 
upon  an  elevator  of  this  character,  he  places 
himself  under  the  control  of  another ;  and  it 
follows  that  reasonable  care  under  those  cir- 
cumstances, is  a  high  degree  of  care, — the 
highest  degree  of  care  consistent  with  the 
poasibilitv  of  injurv." 

Particular  objection  is  made  to  the  ex- 
pression, "consistent  with  the  |M)Ssibility  of 
injury."  Appellant*s  counsel  argue  that  the 
jury  were  thereby  given  to  understand  that 
the  owner  of  an  elevator  was  "  practically  an 
insurer;"  that  "consistent  with  the  possibil- 
ity of  injury"  "means  just  allowing  for  such 
a  possibility."  This  is  a  strained  and  unnat- 
ural interpretation.  The  sentence  must  be 
read  with  its  context,  and  in  the  light  of  the 
particular  action  being  tried.  The  expres- 
sion, "consistent  with  the  possibility  of  in- 
jury," is  not  the  happiest  which  might  have 
been  chosen.  It  is  plain,  however,  that  the 
court  was  not  misunderstood,  when  we  con- 
sider the  subject-matter  of  the  suit,  the  dan- 
gers incident  to  vertical  carriage,  the  help- 
lessness of  a  passenger  so  carried,  and  the 
serious  consequences  to  ensue  from  even 
slight  negligence.  The  obvious  meaning  of 
the  court,  when  the  objectionable  sentence  is 
read  in  the  light  of  the  particular  case  on 
trial,  and  in  connection  with  the  context, 
was,  that  reasonable  care,  under  such  circum- 
stances, would  be  a  high  degree  of  care,  the 
highest  degree  of  care  being  only  such  as 
would  be  commensurate  with,  or  proportion- 
ate to,  the  possibility  of  injury  to  one  so  en- 
tirely dependent  upon  the  caution  and  skill 
of  another,  and  the  soundness  of  the  machin- 
ery used  for  his  transportation.  To  say  to  a 
jury  that  the  law  requires  that  the  degree  of 
care  to  be  exercised  must  be  such  as  is  "con- 
sistent with  the  possibility  of  injury"  is  only 
to  say  that  the  care  must  be  commensurate 
with,  or  in  proportion  to  the  possibility  of 
injury  presented  by  the  particular  situation. 
There  was  nothing  in  the  paragraph  excepted 
to  which  would  justify  an  inference  that  a 
carrier  by  elevator  was  an  insurer  of  the 
safety  of  nis  passengers.  Assuming  that  the 
charge  meant  what  we  understand  it  to  mean, 
and  that  the  jury  would  not  be  justified  in 
putting  any  other  meaning  upon  it,  we  think 
the  principle  of  law  stated  was  both  whole- 
some and  sound. 

We  see  no  distinction  in  principle  between 
the  degree  of  care  required  from  a  carrier  of 
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passengers  horizoDtally,  by  means  of  railway 
cars  or  stagecoaches,  and  one  who  carries  them 
vertically,  by  means  of  a  passenger  elevator. 
The  degree  of  care  required  from  carriers  by 
railway  or  stagecoach  is  the  highest  degree. 
Neither  is  an  insurer,  but,  in  regard  to  each, 
care  short  of  the  highest  degree  becomes, 
not  ordinary  care,  but  absolute  negligence. 
Speaking  of  the  degree  of  care  required  from 
a  railroMl  company,  the  supreme  court,  in 
Pennsylvania  Co,  v.  Boy,  102  U.  S.  458,  26  L. 
ed.  144,  said :  "  He  is  responsible  for  injuries 
received  by  passengers  In  the  course  of  their 
transportation  which  might  have  been  avoided 
or  guarded  against  by  the  exercise  upon  his 

gart  of  extraordinary^  vigilance,  aided  by  the 
ighest  skill,  and  this  caution  and  vigilance 
must  necessarily  be  extended  to  all  the 
agencies  or  means  employed  by  the  carrier  In 
the  transportation  of  the  passenser.**  See 
also  Inland  A  3.  Coasting  Co,  v.  Poison,  189 
U.  S.  551,  86  L.  ed.  270;  Qleeson  v.  Virginia 
Midland  R.  Co,  140  U.  8.  435,  85  L.  ed.  458. 
In  Stoke$  v.  Saltonstall,  88  U.  S.  13  Pet. 
181,  10  L.  ed.  115,  the  same  measure  of  care 
was  required  from  the  owner  of  a  stagecoach. 
The  suggestion  that  this  rule  appUes  only 
to  the  vehicle  or  machinery  is  not  sound. 
Therd  is  no  distinction  between  the  duty  in 
regaM  to  vehicle  and  machinery  and  track 
and  that  required  in  the  control  and  manage- 
ment of  the  means  of  transportation.  In  the 
last  case  cited  the  supreme  court  approved  a 
charge  in  which  the  degree  of  care  required 
from  a  driver  of  a  stagecoach  was  laid  down 
as  the  "  utmost  prudence  and  caution. " 

The  rule  in  regard  to  carriers  of  passengers 
has  been  well  stated  by  Judge  Cooley  in  his 
very  able  work  on  Torts.  He  says :  **  Such 
carrier  only  undertakes  that  he  will  carry 
them  without  negligence  or  fault.  But  as 
there  are  committed  to  his  charge,  for  the 
time,  the  lives  or  salfety  of  persons  of  all 
ages,  and  of  all  degrees  of  ability  for  self- 
protection,  and  as  the  slightest  failure  in 
watchfulness  may  be  destructive  of  life  and 
limb,  it  is  reasonable  to  require  of  him  the 
most  perfect  care  of  prudent  and  cautious 
men  ;  and  his  undertaking  as  to  his[ passengers 
ffoes  to  this  extent ;  that,  as  far '  as  human 
foresight  and  care  can  reasonably  go,  he  will 
transport  them  safely.  He  is  not  liable  if 
injuries  happen  from  sheer  accident  or  mis* 
fortune,  where  there  is  no  negligence  or  fault, 
or  where  no  want  of  caution,  foresight,  or 
ludgment  would  prevent  the  injury.  But  he 
IS  liable  for  the  smallest  negligence  in  him- 
self or  his  servants."  Cooley,  Torts,  2d  ed. 
768,   769. 

The  case  of  TVeadtoeU'Y,  Whittier,  reported 
In  80  Cal.  574,  5  L.  R.  A.  498,  is  direct- 
ly  in  point.  The  question  there  presented 
was  the  degree  of  care  required  from  one 
operating  a  passenger  elevator.  After  con- 
sidering and  stating  the  rule  required  from 
carriers  by  railway  and  coach,  the  California 
court  said:  **The  same  responsibility  must 
attach  to  one  controlling  and  running  an  ele- 
vstor.  Persons  who  are  lifted  by  elevators 
are  subjected  to  great  risk  to  life  and  limb. 
They  are  hoisted  vertically,  and  are  unable, 
in  case  of  the  breaking  of  machinery,  to  help 
themselves.    The  person  running  such  ele- 
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vator  must  be  held  to  undertake  to  raise  such 
persons  safely,  as  far  as  human  care  and  fore- 
sight will  go.  The  law  holds  him  to  the 
utmost  care^and  diligence  of  ever^  cautioos 
person,  and  responsible  for  the  slightest  ne- 
glect. Such  responsibility  attaches  to  all 
persons  engaged  in  employments  where  hu- 
man beings  submit  their  bodies  to  their  con- 
trol by  which  their  lives  or  limbs  are  put  at 
hazard,  or  where  such  employment  is  attended 
with  danger  to  life  or  limb.  The  utmost  care 
and  diligence  must  be  used  by  persons  en- 
gaged in  such  employments  to  avoid  injury 
to  those  they  carry.  The  care  and  diligence 
required  is  proportitmed  to  the  danger  to  the 
persons  carried.  In  proportion  to  the  degree 
of  danger  to  others  must  be  the  care  and  dil- 
igence to  be  exercised.  Where  the  danger  is 
great,  the  utmost  care  and  diligence  must  be 
employed.  In  such  cases  the  law  requires 
extraordinary  care  and  diligence.  We  Know 
of  no  employment  where  the  law  should  de- 
mand a  higher  degree  of  care  and  diligence 
than  in  the  case  of  the  persons  using  and 
running  elevators  for  lifting  human  bieings 
from  one  level  to  another.  The  danger  of 
those  being  raised  is  great.  When  persoiu 
are  injured  by  the  giving  way  of  the  ma- 
chinery, the  hurt  is  always  serious,— fre- 
quently fatal ;  and  the  law  should,  and  does, 
bind  persons  so  engaged  to  the  highest  degree 
of  care  practicable  under  the  circumstances. 
It  would  be  injustice  and  cruelty  to  the  pub- 
lic, in  courts,  to  abate  in  any  degree  from 
this  high  degree  of  care.  The  a^ed,  the 
helpless,  and  the  infirm  are  daily  using  these 
elevators.  The  owners  make  profit  by  these 
elevators,  or  use  them  for  the  profit  they 
bring  to  them.  The  cruelty  from  a  careless 
use  of  such  contrivances  Is  likely  to  fall  on 
the  weakest  of  the  community.  AH,  includ- 
ing the  strongest,  are  without  the  means  of 
self- protect! on  upon  the  breaking  down  of 
the  machinery.  The  law  therefore  throws 
around  such  persons  its  protection  by  requir- 
ing the  highest  care  and  diligence." 

The  case  of  Ooodsell  v.  Taylor,  41  Minn. 
207,  4  L.  R.  A.  678,  is  a  like  case,  and  the 
rule  applicable  to  carriers  by  railway  is 
there  applied  to  carriers  by  passenger  ele- 
vators. 

The  third  assignment  of  error  is  as  to  so 
much  of  the  charge  as  held  it  to  be  **  the  duty 
of  the  elevator  man  to  see  that  all  his  pas- 
senges  are  on,  and  to  give  them  sufficient  time 
to  c^just  themselves.^  The  petition  charged 
that  as  the  plaintiff  **was  entering  the  car 
of  the  elevator  in  said  building,  to  he  carried 
to  the  fifth  floor  thereof,  while  he  was  in  the 
act  of  entering  said  car,  and  before  he  was 
allowed  the  proper  time  to  safely  balance  or 
adjust  himself  therein,  the  agent  or  servant 
having  charge  of  the  running  of  said  elevator 
negligently  and  carelessly  caused  the  same  to 
be  suddenly  started,  with  great,  unusual, 
and  dangerous  speed  and  violence,  and  neg- 
ligently failed  to  guard  the  door  or  entrance 
to  the  car  of  said  elevator,  ...  by  rea- 
son of  which  negligent  acts  and  omission  of 
defendant's  agent  or  servant,  and  also  by 
reason  of  the  unsafe  construction  of  said  ele- 
vator, the  plaintiff  was  thrown  violently  from 
his  feet,  and  was  caught  between  the  cage  of 
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said  elevator  and  a  projection  of  the  floor 
above,  and  sustained  serious  and  permanent 
injuries,"  etc. 

Upon  this  allegation  the  court  said: 
^Now,  it  is  charged  in  this  petition  that  Bar- 
tholomew failed  in  three  respects:  First, 
that  he  started  the  elevator  too  quickly ;  and 
hj  that  I  don't  refer  to  the  starting  of  the 
elevator  by  Jerks,  but  I  mean  that  he  didn't 
wait  long  enough,  until  Marker  should  have 
time  to  adjust  himself  to  the  quick,  upward 
motion.  Of  course,  it  is  the  duty  of  the 
elevator  man  to  see  that  all  his  passengers  are 
on,  and  to  give  them  sufficient  time  to  adjust 
themselves.  Whether  that  was  done  in  this 
case,  it  is  for  you  to  say.  If  be  did  not  do 
that,  and  if,  by  reason  of  starting  too  quick, 
the  accident  occurred,  Mr.  Mitchell  is  li- 
able." 

We  think  there  was  no  error  in  this,  as  ap- 
plied to  the  issue  to  which  it  related.  It 
was  clearly  the  duty  of  the  engineer  operat- 
ing the  elevator  to  give  passengers  reasonable 
opportunity  to  obtain  a  balance  upon  enter- 
ing the  car,  before  a  rapid  and  sudden  up- 
wanl  moTement  is  begun,  having  a  tendency 
to  disturb  the  equilibrium  of  one  yet  in  mo- 
tion. 

The  fourth  and  last  error  assigned  is  in 
these  words:  ''The  court  erred  in  charging 
the  jury  with  reference  to  the  duty  of  the 
elevator  man  In  extending  his  arm."  The 
language  of  the  assignment  is  precisely  the 
language  in  which  the  exception  was  taken. 


Looking  to  the  petition,  we  flnd  that  it  al- 
leged that  the  door  or  entrance  to  the  car  was 
unguarded,  and  that  plaintiff  fell  out  this 
door,  and  was  jammed  between  the  elevator 
and  the  shaft.  Looking  to  the  charge,  we 
flnd  that  the  court  commented  upon  the  isflae 
thus  presented,  and  the  testimony  relating  to 
the  issue,  and  submitted  to  the  Jury  the 
question  as  to  whether,  under  the  circum* 
stances,  reasonable  prudence  would  have  re* 
quired  the  elevator  man  to  have  extended  his 
arm  in  such  way  as  to  prevent  one  losing  his 
balance  from  falling  out  the  door.  The  facts 
relating  to  this  issue  are  not  included  in  the 
bill  of  exceptions ;  and  we  cannot  say  whether 
there  was  or  was  not  oTidence  justifying  the 
submission  of  this  question  to  the  jury. 
Certainly,  we  cannot,  on  this  record,  say  that 
it  was  error  In  the  trial  court  to  have  so  in- 
structed the  jury.  But  a  fatal  objection  to 
this  assignment  is  that  it  does  not  set  out  the 
part  of  the  charge  referred  to.  Rule  11  re- 
quires that,  ''when  the  error  alleged  is  to  the 
charge  of  the  court,  the  assignment  of  errors 
shall  set  out  the  part  referrra  to  totidem  ter- 
M«,  whether  it  be  in  instructions  given  or  in 
instructions  refused." 

Counsel,  in  brief,  have  complained  of  other 
parts  of  the  charge.  But  as  no  exception 
was  taken  on  the  trial,  and  no  error  has  been 
assiened  as  required  by  the  rule  cited  above^ 
we  cannot  consider  them. 

liie  judgment  mtut  be  affirmed. 
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BPRINGFIELD  FIRE  d;  MARINE  IN- 
SURANCE CO.,   Plf,   in  Err., 

V, 

Julia  M.  HULL. 

en  Ohio  St  ^4 

*1.  A  oontracty  tlie  oonsldenktlfm  of 
which,  in  vrhole«  or  in  part  im  tlie  sap- 
preoaion  of  »  oriminal  proaeGntion«  is 

without  any  legal  efScacj,  either  as  a  cause  of 
actloiL,  or  as  a  defense  to  an  action  not  founded 
on.  or  arising  out  of,  the  agrreement. 

8*  The  rale  that  »  party  who  wonld 
reseind  a  eoniraet  must  restore  what  he 
has  received  noder  it,  does  not  apply  to  contracts 
foDDded  on  an  iUeKal  consideration,  and  yoid  for 
that  reason. 

8«  In  certain  eaaea  where  applicahlet 
the  rule  is  aatialled  if  the  Jnd^aMnt 

*Hetdnotes  by  the  Oovbb. 


■oaff hi  will  anbetaiittally  restore  the 
party  to  the  situation  he  was  In  when  the  agree- 
ment  was  made;  as,  when  money  paid  by  him  Is 
leas  than  he  Justly  owed  the  other  party,  and  the 
same  is  credited,  and  the  action  brought  for  the 
balance. 

4.  Where  a  person  iaindnced  by  threats 
of*  gronndless  prosecntion  to  aooept  a 
leas  aum  than  la  juatly  owing  to  him  on  a  policy 
of  fire  insurance.  In  satisfaction  of  bia  claim,  and 
to  surrender  the  same,  he  may  maintain  an  action 
on  tfae  policy  for  tfae  balance  due,  without  rf9« 
turning  or  tendering  back  the  money  ao  reoei ve<f« 
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ERROR  to  the  Circuit  Court  for  Mahoning 
County  to  review  a  Judisment  afflrming  a 
ludgment  of  the  Court  of  tlommon  Pleas  in 
fsTor  of  plaintiff  in  an  action  brought  to  re- 
cover the  unpaid  amount  ujwn  a  policy  of  flre 
insurance.    Affirmed, 


Hon.— On  the  question  what  constitutes  duress, 
ne  Adams  t.  Irving  Nat.  Bank  (N.  Y.)  S  L.  B.  A. 
tt;  Bhattack  v.  Watson  (Ark.)  7  L.  B.  A.  661,  and 
Me;  De  La  Cneata  v.  Inaoranoe  Go.  of  North  Am- 
•rtoa  (Fa.)  9  L.  B.  A  881,  and  note. 

Afl  to  duroaa  by  lien  on  real  property,  aee  Joannin 
▼.  Oxflvie  (Minn.)  IS  L.  B.  A.  870. 

f<n  tbe  doctrine  of  retummg  consideration  as  a 
condition  of  rescinding  a  contract,  aee  note  to  Kata 
▼.  Bedford  (CaL)  1  L.  B.  A.  886,  alao  Tarklngton  v. 
^irrii (Indj  •  L.  B.  A  807.  and  noCa. 
S5UR.A. 


For  tfae  aomewhat  analogous  question  of  return* 
tng  oonsiderations  before  bringing  replevin  for 
property  obtained  by  fraudulent  purpose,  sea 
Sisson  V.  Hill  (B.  L)  81  L.  B.  A.  3f06,  and  note. 

And  as  to  recovery  of  property  obtained  from  an 
intoxicated  person  by  fraud,  without  restoring 
what  has  been  received  in  consideration,  see  Balvd 
y.  Howard  (Ohio)  88  L.  B.  A.  846. 


See  also  28  L.  R.  A.  478;  37  L.  R.  A.  230. 


88 


Ohio.Sufbbme  Coubt. 


StatemeDt  bj  Willlaiiui«  </.; 

The  Springfield  Fire  &  Marine  Insurance 
Uompany,  of  Springfield,  Massachusetts,  on 
the  1st  day  of  September,  1888,  issued  a  pol- 
icy to  Julia  M.  Hull,  insuring  her  against 
loss  or  damages  by  fire,  to  the  amount  of 
91,200  on  her  dwelling  house  in  Toungstown, 
and  $300  on  furniture  and  other  articles  there- 
in, for  the  period  of  three  years ;  which  pol- 
icy, at  its  expiration,  was  renewed  and  ex- 
tended for  another  like  period.  In  October, 
1887,  the  property  was  damaged  by  fire  to  the 
amount  of  $816,  which  was  paid  by  the  com- 
pany, and  the  policy  continued  in  force  for 
the  balance,  viz.  :  $1, 185.  Afterward,  on  the 
27th  day  of  December,  1887,  while  the  policy 
was  in  force,  the  property  was  totally  de- 
stroyed by  fire;  and  the  action  below  was 
brought  to  recover  the  loss.  The  petition,  to 
which  a  copy  of  the  policy  is  attached,  al- 
leges the  foregoing  facts,  and  also  the  per- 
formance by  the  plaintiff  of  the  conditions  of 
the  policy  on  her  part  to  be  performed,  the 
proof  of  the  loss  in  due  time,  and  the  payment 
thereon  of  $575,  leaving  a  balance  of  $610,  for 
which,  with  interest,  judgment  is  claimed. 
The  answer  denies  certain  allegations  of  the 
petition,  and  avers  as  a  further  defense,  that 
oy  the  terms  of  the  oolicy  the  loss  was  not 
payable  until  sixty  days  uter  the  receipt  by 
the  defendant  of  Uie  proof  of  the  same,  and 
that  the  next  day  after  the  fire,  the  parties 
came  to  a  compromise  and  settlement,  which 
was  reduced  to  writing  and  duly  signed,  by 
which  the  plaintiff  agreed  to  accept  the  im- 
mediate payment  of  $575,  in  satisfaction  of 
her  claim ;  which  sum  the  defendant  then 
paid  by  draft,  and  the  plaintiff  surrendered 
the  policy  and  thereafter  collected  the  draft, 
and  has  not  offered  to  repay  the  amount  to 
the  defendant.  The  reply  to  that  defense  al- 
leges that  on  the  day  aifter  the  property  was 
burned,  the  plaintiff  met  the  defendant's 
agent,  at  his  request,  in  his  room  at  a  hotel 
wnere  he  was  stopping,  "and  while  there 
alone  with  him,  the  said  agent  knowingly, 
falsely  charged  and  accused  her  of  being 

fuilty  of  the  crime  of  settinsr  fire  to  and 
urning  her  own  house  and  furniture,  and 
then  and  there  told  her  that  he  had  evidence 
that  would  sustain  said  charge,  and  said  to 
her  that  by  reason  of  the  proof  which  he  had 
knowledge  of,  she  could  not  live  in  the  city 
of  Toungstown.  and  the  company  would  not 
permit  her  to  remain  in  said  city,  but  would 
send  her  to  the  penitentiary  for  said  crime ; 
and  said  agent  then  and  thei*e  presented  to 
her  for  signature,  a  paper  writing  which 
may  have  been  a  receipt,  and  said  to  her 
that  unless  she  then  signed  said  paper  writ- 
ing that  she  could  not  live  in  the  city  of 
Toungstown,  and  would  have  to  leave  said 
city,  and  that  said  company  would  send  her 
to  the  penitentiary ;  all  of  which  statements 
were  made  by  said  agent  knowingly,  falsely, 
and  fraudulently,  for  the  purpose  of  intimi- 
dating and  threatening  her,  and  working 
upon  her  feelings  and  fears,  so  as  to  coerce 
her,  and  place  her  under  duress,  and  frighten 
her  into  signing  said  paper  writing.  That 
she  was  then  in  infirm  health,  and  weak  and 
exhausted  from  the  excitement  occasioned  by 
said  fire,  all  of  which  was  known  and  ap* 
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parent  to  said  agent,  and  of  which  he  wrooff- 
fully,  and  with  fraudulent  intent,  took  ad- 
vantage, and  reiterated  and  repeated  said 
threatening  statements  until  she  was  in  such 
state  of  mmd  and  body  tliat  she  was  entirely 
incapable  of  knowing  and  understanding  her 
situation,  and  she  then  said  to  said  agent 
that  she  desired  to  consult  her  counsel  befora 
acting  in  the  matter,  and  thereupon  said 
agent  reiterated  said  threatening  statements, 
and  others  of  a  similar  import  and  meaning, 
and  told  her  tiiat  if  she  aid  not  sign  said 
paper  immediately  she  would  never  get  any- 
thing,  and  that  she  would  have  to  leave  the 
city  of  Toungstown  and  her  family,  ^nd  the 
company  would  prosecute  her  criminally  on 
the  charge  of  burning  her  house  and  furni- 
ture, and  she  would  have  to  go  to  the  peni- 
tentiary, but  that  all  this  could  be  avoided 
by  signing  said  papers.  And  plaintiff  says 
that  in  her  said  condition  of  mind,  she  waa 
compelled  to,  and  did  sign  some  papers,  but 
avers  that  her  signature  was  obtained  through 
force,  duress,  and  fraud,  as  hereinbefore  set 
forth,  and  that  if  any  paper  writing  Is  in 
the  possession  of  said  defendant  purporting 
to  settle  or  compromise  her  said  claim,  as 
set  forth  in  her  said  petition,  the  same  was 
procured  from  her  by  means  of  the  aforesaid 
fraudulent  and  criminal  acts  of  said  acrent 
of  defendant,  perpetrated  upon  her  while 
she  was  weak  in  mind  and  body,  and  labor- 
ing under  severe  mental  strain  and  excite- 
ment, induced  by  the  said  agent  for  the  pur- 
pose of  coercing  her  into  signing  the  same, 
and  while  she  was  incapable  of  understand- 
ing her  rights  in  the  premises,  or  the  effect 
of  her  said  acts ;  and  that  the  same  are  fraud- 
ulent and  void,  and  of  no  yirtue  or  effect  In 
law.** 

The  trial  of  the  issues  resulted  in  a  yerdict 
for  the  plaintiff,  upon  which  Judgment  waa 
renderea,  and  that  judgment  was  afllrmed  by 
the  circuit  court,  it  is  sought  here  to  obtain 
the  reversal  of  the  judgments  below,  for  error 
in  the  charge  to  the  jury,  and  the  refusal  to 

give  in  charge  instructions  requested  by  the 
efendant,  which  will  be  noticed  in  the  opin* 
ion. 

Mean,  Thomaa  Batea  and  HIne  A 
Clarke*  for  plaintiff  in  error: 

There  is  no  fraud  or  duress  about  the  trsna- 
action. 

Plaintiff  knew  far  better  than  Reed,  or 
any  other  person,  whether  she  burned  that 
house. 

To  constitute  fraud  there  must  certainly  be 

flffy*it. 

JEtna  I'M,  Co,  v.  Eeed,  88  Ohio  St  288. 

Granting  that  a  "  part  of  that  contract  or 
compromise  was  an  agreement  not  to  prosecute 
the  plaintiff  upon  the  charge  of  burning  her 
own  house,"  we  submit  that  it  is  not  the  law 
of  Ohio  that  the  court  should  declare  such  con- 
tract .void,  and  permit  a  recovery  upon  the 
surrendered  policy. 

Such  a  contract  of  compromise  would  be 
illegal,  it  is  true,  whether  Mrs.  Hull  was  guilty 
or  not 

Moore  t.  Adatiu,  8  Ohio,  872,  88  Am.  Dec. 
728. 

But  it  was  an  executed  contract— the  money 
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paid,  and  the  policy  surrendered  under  It 
— uid  before  recorery  could  be  had  on  such 
«arrendered  policy,  a  court  must  "corrupt  it- 
self by  interfering  between"  the  corrupt  par- 
tiet»  and  declaring  their  corrupt  contract  of 
•eompromiae  void. 

Such  course  the  following  dedaiona  in  Ohio 
expressly  forbid: 

iioom  ▼.  Adami,  iupra;  Thomiu  t.  OrvniM, 
16  Ohio,  54;  Booker  ▼.  DePaloi,  28  Ohio  St. 
1KS1;  BoU  ▼.  Ragu^,  4  Ohio,  400,  22  Am.  Dec. 
^50:  WiUiamBY.Bngld^recfU^Wt  Ohio  ^i.2«i\ 
Eahn,  Jr.,  ▼.  Walton,  46  Ohio  St.  196. 

Before  Mrs.  Hull  could  resdod  that  contract 
<X.  compFomise  and  settlement  she  must  pat 
the  other  party  in  itatu  quo. 

Home  Ifu.  Oo.  of  New  York  t.  Bcward,  111 
Ind.  645:  Brown  t.  Bartfcrd  F.  Ins.  Oo.  117 
Mass.  479;  MeMiehael  T.  KUmor,  76  N.  Y.  86; 
eould  T.  Cayuga  Chuntg  Nat.  Bank,  86  N.  Y. 
76;  Biebee  y.  Bam,  47  Me.  648;  Worley  ▼. 
Moore,  97  Ind.  16;  Panffbom  r.  ContineniaX 
Ine.  Oo.  62  Mich.  688:  WiUmr  t.  Flood,  16 
Jfich.  40;  Jeu>ett  t.  PHit,  4  Mich.  608;  De 
JffiuinifT./%»tttjM,Wa1k.Ch.l86:  OaUowauY. 
BUmM,  1  Dougl.  (Mich.)  880;  DunkiY.  FuOer, 
4S  Mich.  242;  MaHin  T.  AOi,  20  Mich.  166; 
UvhtHJvrdtton  Lumber  Co.  t.  Baiee^  81  Mich.  169; 
Michigan  Gent  B.  Oo.  t.  Dunham,  80  Mich. 
128:  Orippen  y.  Bope,  88  Mich.  844;  Oray  y. 
A  John,  85  HI.  222;  Mann  y.  Stowdt,  8  Chand. 
248;  Bcana  t.  OaU,  17  N.  H.  676, 48  Am.  Dec. 
614;  Shepherd  y.  Temple,  8  N.  H.  466;  Luep  ▼. 
Bundg^  9  N.  H.  298, 82  Am.  Dec.  869;  Bogan  y. 
Wever,  6  Hill,  889;  Degraw  y.  Elmore,  60  N.  Y. 
l\'BuU  V.  BuU,4&  Conn.  465;  Eigham  y,  Barrie, 
108  Ind.  246:  Physio- Medieal  College  y.  WUkin- 
em,  108  Ind.  814;  Ihane  y,  Loekwood,  116  IlL 
490;  Turner  y.  Oruzen,  70  Iowa.  202;  Pdtter 
T.  Taggart,  59  Wis.  1;  First  Nat.  Bank  of 
BamestfOle,  Ohio  y.  Toeum,  11  Neb.  828;  WeUs 
▼.  Nef,  14  Or.  66;  Gates  y.  McLean,  70  Cal. 
42;  Benton  t.  Marshall,  47  Ark.  241;  Deans  y. 
'  Boberison,  64  Miss.  195. 

One  who  has  been  led  into  a  contract  upon 
which  he  has  receiyed  something  of  yalue  can- 
not ignore  the  contract,  however  induced,  and 
proceed  in  a  court  of  law  as  if  the  relations  of 
the  parties  were  wholly  unaffected  thereby. 
He  cannot  while  retaining  the  bcDeflts  and  thus 
affirming  the  contract,  treat  it  as  though  it  did 
sot  exist.  He  can  not  treat  it  as  good  in  part  and 
yoid  in  part,  but  must  affirm  or  avoid  it  as  a 
whole. 

Borne  Ins.  Oo.  of  New  Torky.  Boward,  111 
Ind.  645;  Parsons.  Cont.  6th  ed.  p.  895;  Bigelow, 
Fraud,  184;  Wharton,  Cont  §g  283,  285,  288, 
^80. 

Messrs.  R.  B.  Mnrra^t  T.  W.  Sander- 
«oii«  and  C.  B.  Tmefldikie»  for  defendant  in 
-error: 

The  true  test  for  determining  whether  or  not 
the  plaintiff  and  defendant  were  actually  in 
pari  delieto,  is  br  considering  whether  the 
plaintiff  could  make  out  his  case  otherwise  than 
throuffh  the  medium  and  l^  the  aid  of  tbe 
UlegaT  tnnsaction  to  which  he  was  himself  a 

Whart.  Cont  %  640. 

To  the  rale  that  parties  implicated  in  an  ex- 
WQtiye  illegal  transaction  have  no  remedy 
against  each  other,  an  exception  is  recognised 
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in  cases  where  one  is  the  Tictim  of  dnTasi» 
or  fraud,  or  superior  influence. 

Whart  Cont.  §  868. 

Dupes  and  victims  of  an  illegal  transacdOB 
are  not  precluded  from  sneing  on  it 

Whart.  Cont.  846. 

A  cancellation  only  nominally  obtained  dost 
not  bind  the  party. 

For  menaces  in  four  instances  a  man  may 
avoid  his  own  act:  First,  for  fear  of  loss  of 
life;  second,  of  member;  third,  mayhem;  and 
fourth,  for  fear  of  imprisonment. 

2  Bacon,  Abr.  166,  167;  James  v.  Boberts,  18 
Ohio,  662. 

To  constitute  duress  per  minas,  it  is  not 
essential  that  the  party  be  threatenal  with  loss 
of  life  or  limb,  or  with  mayhem;  but  it  is 
enough  if  he  act  from  fears  excited  by  threats 
of  illegal  imprisonment 

Fosfiay  t.  Ferguson,  6  Hill,  164,  Taylor  t. 
Jagues,  106  Mass.  291. 

It  was  decided  as  early  as  1849  in  this  state 
that  a  contract  of  settlement  entered  into  under 
the  circumstances  aa  shown  in  this  case  might 
be  avoided. 

James  v.  Boberts.  18  Ohio,  648;  Williams  t. 
BnMreeht,  87  Ohio  St  886. 

Thia  pretended  contract  of  compromise  was 
void,  not  voidable. 

WWt  Cont  g  488;  PoUock,  Cont  8d  ed. 
p.  7. 

WnHamgj  J.,  delivered  the  opinion  of  the 
court: 

The  record  discloses  that  on  the  trial  the 
plaintiff  tfave  evidence  sustaining  the  allega- 
tions of  her  petition,  and  the  only  defease 
attempted  to  be  maintained  was  that  which 
plead  the  compromise,  in  support  of  which, 
and  of  the  averments  of  the  reply  thereto, 
the  parties  respectively  offered  their  proof. 
The  court  instructed  the  Jury,  in  substance, 
that  if  the  parties  made  a  compromise  and 
settlement  of  the  plaintiff's  loss,  by  which 
she  accepted  $576.  in  satisfaction  of  her 
claim,  and  a  promise  that  she  should  not  be 
prosecuted  on  the  charge  of  burning  the  prop- 
erty formed  no  part  of  the  consideration,  she 
could  not  recover ;  but  if  such  promise  was 
a  part  of  tbe  consideration,  the  contract  was 
void,  and  constituted  no  defense  to  the  ac- 
tion. To  the  last  proposition  the  defendant 
excepted ;  and  whether  that  part  of  the  charge 
was  erroneous,  or  not,  is  one  of  the  questions 
in  the  case. 

It  is  not  disputed  that  a  contract  founded 
upon  a  consideration  which,  in  whole,  or  in 
part  is  illegal,  immoral,  or  against  public 
policy  is  void,  and  will  not  he  enforced  at 
the  instance  of  any  party  to  it;  but,  it  is 
contended  that  rule  cannot  avail  the  plaintiff, 
because  the  contract  of  compromise  was  ex- 
ecuted by  the  payment  of  the  sum  agreed 
upon,  and  the  surrender  of  the  policy,  and 
was  therefore,  notwithstanding  its  infirmity, 
a  bar  to  the  action.  We  think  not.  The 
rule  is,  that  the  court  will  not  assist  either 
party  to  such  a  contract  to  enforce  it  against 
the  other,  or  to  recover  what  he  has  parted 
with  under  the  contract ;  and  the  test  in  de- 
termining when  it  applies  to  a  plaintiff,  is 
whether  his  cause  of  action  is  founded  on, 
or  arises  out  of,  the  illegal  agreement.    If 
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the  action  is  of  that  character,  whether  it 
appear  from  his  own  stating,  or  is  shown  by 
way  of  defense,  he  must  fail ;  otherwise,  not. 
The  plaintiff's  action  was  upon  the  policy 
of  insurance,  which,  it  was  admitted  was  is- 
sued by  the  defendant,  and  was  without  taint 
or  blemish.  The  destruction  of  the  property 
insured  was  total ;  so  that,  under  our  statute, 
the  amount  owing  to  the  plaintiff  was  fixed 
and  certain,  being  the  amount  for  which  the 
policy  was  in  force  when  the  fire  occurred. 
Kev.  Stat,  g  8643;  Onsen  Ins.  Co,  ▼.  Ledie, 
47  Ohio  St.  409,  9  L.  R.  A.  46. 

The  petition,  to  which  a  copy  of  the  pol- 
icy is  attached,  contains  all  the  necessary 
allegations  to  entitle  the  plaintiff  to  recover 
upon  it ;  and  upon  proof  of  those  that  were 
denied,  to  the  satisfaction  of  the  jury,  the 
plaintiff  was  entitled  to  their  verdict,  unless 
the  alleged  compromise  agreement  set  up  in 
the  answer  should  be  established  and  enforced 
against  her.  Her  cause  of  action  was  not 
founded  on,  nor  did  it  arise  out  of,  that 
agreement.  She  predicated  no  claim  to  re- 
cover, upon  it,  nor  In  any  way  soueht  its 
enforcement,  or  the  recovery  of  anything  she 
had  parted  with  under  it.  On  the  contrary, 
the  defendant  set  it  up  by  way  of  defense, 
and  sought  to  make  it  effectual  as^ainst  the 
plaintiff,  who  controverted  its  validity,  on 
the  ground  that  it  was  illegal,  and  had  been 
obtained  b^  duress.  We  see  no  reason  why 
the  plaintiff  might  not  pursue  that  course. 
She  was  not  obliged  to  first  bring  an  action 
to  set  aside  the  agreement,  and  compel  the 
return  of  the  policy  so  wrongfully  obtained 
from  her,  or  set  out  in  her  petition  the  facts 
contained  in  the  answer  and  reply.  They 
were  not  a  part  of  her  case.  The  agreement 
was  8  matter  of  defense  which  inight,  or 
might  not  be  pleaded ;  and  the  necessity  of 
pleading  it,  as  well  as  the  burden  of  prov- 
iniir  it,  was  on  the  defendant.  Larimore  v. 
WellB,  29  Ohio  St.  18.  The  plaintiff  was 
not  required  to  anticipate  the  defense,  and 
assail  the  agreement,  in  the  petition;  and 
when  set  up  in  the  answer  it  was  none  the 
less  open  to  attack  by  her,  than  it  would 
have  been  if  made  the  foundation  of  an  ac- 
tion against  her ;  nor,  when  attacked,  can  it 
be  more  effective  in  the  one  case  than  in  the 
other.  The  party  asserting  it  In  either  way, 
as  the  ground  of  a  right  which  he  is  seeking 
to  enforce,  must  be  defeated,  because  of  its 
illegal  character.  ''An  instrument  may  be 
shown  to  be  void  and  without  leeal  exist- 
ence or  efRcacy,  as  for  want  of  consideration, 
or  for  fraud,  or  duress,  or  incapacity  of  the 
parties,  or  any  illegality  in  the  agreement." 
2  Parsons,  Cont.  8th  ed.  670.  And  that  is  so, 
whether  the  Instrument  be  pleaded  as  a  cause 
of  action,  or  as  a  defense  to  an  action  not 
arising  out  of  the  agreement.  In  the  cases 
of  Roll  V.  Baguet,  4  Ohio,  400,  22  Am.  Dec. 
759,  and  Itaguet  y.  RoU,  7  Ohio,  70,  the  ac- 
sions  were  upon  instruments  given  for  an  un- 
lawful purpose ;  in  the  former  case,  on  prom- 
issory notes,  and  in  the  latter,  on  a  mortgage 
executed  to  secure  the  notes,  which  were 
given  for  the  sole  consideration  that  a  crim- 
inal prosecution  against  one  of  the  makers 
should  be  suppressed.  In  each  of  the  cases 
the  plaintiff  failed  because  his  cause  of  action 


was  founded  upon  the  illegal  contract.    The 
plaintiff  in  the  case  of  Moore  y.  Adame,  9 
Ohio,  872,  82  Am.  Dec.  723,  sought  to  have 
a  deed,  executed   by  him,  set  aside  on  the 
ground  that  it  was  made  in   consideration* 
that  he  should  not  be  prosecuted  for  an  al- 
leged crime,  of  which  the  grantee  accused 
him.    The  illegal   character  of  the  agree- 
ment, and  the  plaintiff's  connection  wi&  it, 
were  alleged  in  his  bill,  and  constituted  the 
only  ground  for  the  relief  he  prayed  for; 
and  it  was  held  no  relief  could  be  granted, 
him  on  such  a  cause  of  action.     Upon  the 
same  principle,  the  plaintiff  in  T?iomas  y. 
Oroniee,  16  Ohio,  64,  and  Kahn,  Jr.  y.  TFW- 
Um,  46  Ohio  St.  196,  were  denied  the  remedy- 
sought  in  those  cases.     And  in  Hooker  y.  De- 
Paloe,  28  Ohio  St.  261,  which  was  an  action^ 
to  recover  back  money  paid  in  the  part  per- 
formance of  an  illegal  agreement,  the  plain- 
tiff was  defeated  on  the  same  ground.      Id 
all  of  these  cases,  and  others  of  like  char- 
acter, where  the  plaintiff  failed  to  obtain  the 
relief  he  desired,  his  cause  of  action  was- 
founded  upon,  or  arose  out  of,  the  illegal 
transaction ;  and  in  that  important  and  de- 
cisive feature  the  case  before  us  is  distin- 
guished from  them. 

It  was  held  in  James  y.  Boberts,  18  Ohio, 
648,  that  a  court  of  chancery  will  restrain  the 
collection  of  a  note  and  mortgage  procured 
by  threats  of  a  groundless  prosecution.     The 
court,  in  distinguishing  that  case  from  BoU 
y.   Baguet,  supra,  says,  that  in  the  latter, 
**  Raguet  agreed  that  he  would  not  only  not 
prosecute,  out  would  use  his  Infiuence  tc^ 
prevent  a  prosecution,  and  that  he  would  not 
appear  as  a  witness  against  the  accused.  "^ 
The  doctrine  of  the  BoU  Case  is  recognized, 
but  in  holding  that  it  did  not  apply  to  the 
James  Case,  the  court  says :  **  that  James  wa» 
entirely  innocent  of  the  crime  charged  against 
him,  and  that  was  known  to  all  parties  con- 
cerned ;  that  the  charge  was  got  up  merely 
for  the  purpose  of  extorting  money  from  hinc^ 
by  operating  upon  his  fears,  and  that  fearini^ 
the  consequence  of  the  prosecution,  notwith- 
standing his  Innocence,  he  executed  the  note 
and  mortgage.''    And  further,  that  ''a  true 
public  policy  requires  that  all  groundless 
prosecutions  should,    if   possible,    be   pre- 
vented, and  that  every  facility  shall  be  af- 
forded to  the  innocent  to  escape  from  such  a. 
calamity;  and  we  think  an  innocent  party- 
may,  with  great  propriety,   ask  to  be  re- 
lieved from  the  consequences  of  a  groundless 
charge.  **    While  this  case  does  not  oyernile 
that  of  Moore  v.  Adams,  supra,  or  even  refei" 
to  it,  we  regard  it  as  containing  important 
qualifications  of  the  doctrine  of  that  case, 
which  are  sustained  by  well  considered  ad- 
judications elsewhere;  among  them.   Meek- 
man  v.  Swartz,  60  Wis.   267;   Atkinson  y. 
Denbsf,  6  Hurlst.  &  N.  778 ;  7  Hurlst  &  N. 
934,  80  L.  J.  Exch.  861 ;  HuUhorst  y.  Behar- 
net,  16  Neb.  67. 

A  party,  who  in  the  free  exercise  of  his 
faculties  enters  into  an  unlawful  agreement, 
does  not  stand  in  precisely  the  same  poeitioi> 
as  one  who  executes  such  a  contract  under 
duress.  There  is  no  contract  without  the 
consent  of  the  parties  to  its  terms,  and  there 
is  no  eonsent  when  the  free  agency  of  one 
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party  is  overcome ;  and  it  can  be  of  no  prac- 
tical  consequence  whether  it  be  overcome 
through  fear  of  loss  of  life,  or  of  limb,  or 
thro'jgh  fear  of  imprisonment.  The  latter 
may  1^  as  potent  as  either  of  the  others,  and 
with  some  individuals  more  so.  Nor,  can 
we  think  a  sound  rule  requires  that  the  threat 
of  either  should,  in  all  cases,  be  such  as 
woald  operate  upon  persons  of  ordinary  firm- 
ness, and  inspire  in  them  a  just  fear.  The 
question  in  each  case  must  be,  whether  the 
person  threatened  was  deprived  of  his  free- 
dom of  will ;  and  that  is  a  question  of  fact, 
in  the  determination  of  which  regard  should 
be  had  to  the  nature  of  the  threats,  the  sex, 
age,  aod  condition  of  life  of  the  party,  and 
the  attending  circumstances.  In  the  proper 
application  of  the  rule  to  the  record  before 
us,  we  are  not  prepared  to  say  the  jury  was 
not  authorized  to  find  that  the  agreement  re- 
lied on  as  a  defense  was  procured  from  the 
plaintiff  by  duress,  and  therefore  void.  In 
that  event,  she  was  not  in  pari  delicto,  and 
under  the  authority  of  James  v.  BoberU,  iu- 
pra,  might,  if  necessary,  have  maintained 
an  action  to  set  it  aside.  But,  as  has  already 
been  shown,  that  was  unnecessary ;  the  plain- 
tiff might,  as  she  did,  resist  the  agreement 
on  the  ground  that  it  was  illegal,  when  set 
up  in  £fense  to  her  action.  Another  objec- 
tion made  to  that  part  of  the  charge  we  have 
been  considering  is,  that  it  was  misleading, 
in  Uiat  it  implied  the  plaintiff  was  guilty 
of  arson,  and,  in  effect,  required  the  jury  to 
find  in  her  favor  notwithstanding  she  burned 
the  property.  The  charge  will  not  bear  that 
construction.  To  render  a  contract  void  on 
the  ground  that  It-s  consideration  was  the  sup- 
preffiion  of  a  prosecution,  the  crime  charged 
need  not  in  fact  have  been  committed.  It 
was  not  pleaded  as  a  defense,  that  the  plain- 
tiff burned  the  property,  nor  does  that  claim 
appear  to  have  been  made,  in  any  way,  on 
the  trial.  The  fact  that  no  such  defense  was 
made,  may  be  regarded  as  an  admission  in 
the  case  t£at  there  was  no  foundation  for  it ; 
SDd  though  that  may  have  inured  to  the 
plaintiff's  advantage,  it  is  not  probable  the 
jury  was  misled,  as  counsel  for  the  plaintiff 
in  error  suppose.  And  again,  it  is  said, 
there  was  no  evidence  in  the  case  to  which 
the  charge  was  applicable.  We  have  ex- 
amined me  evidence,  and  think  it  was  suffi- 
cient to  authorize  the  charge  given. 

The  only  other  question  deemed  of  suffi- 
cient importance  to  be  noticed  in  the  report 
irises  out  of  the  refusal  of  the  court  to  give 
to  the  jury  an  Instruction  requested  by  the 
defendant,*  the  substance  of  which  is,  that 
the  plaintiff  could  not  recover  because  she 
had  not  paid  or  tendered  back  the  money  re- 
oeiTed  under  the  alleged  compromise  agree- 
ment. It  is  contended  that  a  party  who 
woald  rescind  a  contract  must  restore  to  the 
other  what  has  been  received  from  him :  and 
BQch  is  undoubtedly  the  general  rule.  It  is 
not,  however,  without  exceptions,  one  of 
which  is  found  in  the  case  of  Bebout  v.  Bodle^ 
88  Ohio  St.  500,  in  which  this  court  held 
that,  ** where  a  principal  debtor,  by  falsely 
i&d  fraudulentlv  representing  to  the  creditor 
that  his  surety  nas  consented  to  an  extension 
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of  time  for  payment,  procures  from  the  cred- 
itor an  agreement  for  such  extension  in  con- 
sideration that  interest  be  paid,  such  agree- 
ment is,  as  to  the  creditor,  fraudulent,  and 
he  may,  upon  discovery  of  such  fraud,  even 
after  the  period  of  extension  has  expired, 
repudiate  such  agreement  and  sue  upon  the 
original  contract  without  refunding  or  ten- 
dering back  the  interest  paid  under  such  in- 
valid agreement."  In  the  opinion  of  th» 
court  by  Loneworth,  «/.,  it  is  said:  "It  i» 
further  argued  that  in  order  to  enable  plain- 
tiff to  repudiate  the  contract  she  was  bound 
to  refund  to  William  the  money  paid  as  ita 
consideration,  or  at  least  tender  it  back. 
This  cannot  be  true.  This  sum,  which  waa 
the  interest  covering  the  period  of  exten- 
sion, during  which  the  principal  remained 
actual! V  unpaid,  was  due  t^  the  plaintiff 
from  William,  irrespective  of  the  question 
whether  the  agreement  was  valid  or  invalid. 
We  can  see  no  reason  why  plaintiff  should 
be  compelled  to  pay  to  this  defendant  money 
which  was  her  own  in  either  event,  and  U> 
which  he  could  not  in  any  aspect  of  the  case 
be  entitled. " 

The  principle  of  that  case,  applied  to  thia 
one,  rendered  it  unnecessary  for  the  plain- 
tiff to  return  to  the  defendant  the  $576  she 
had  received,  before  commencing  her  action. 
The  property  insured  having  been  totally 
destroyed,  the  sum  due  on  the  policy  was, 
under  the  provisions  of  our  statute  heretofore 
referred  to,  as  certainly  fixed  at  the  amount 
for  which  the  policy  was  in  force  when  the 
fire  occurred,  as  if  it  had  been  evidenced  by 
the  company's  note;  and  she  was,  therefore, 
when  she  brought  her  action,  entitled  to  re- 
ceive from  the  defendant,  in  the  absence  of 
any  valid  defense,  the  sum  of  $1185.  No 
defense  was  made  except  that  based  on  the 
alleged  compromise,  under  which,  it  is  con- 
ceded, she  was  entitled  to  the  sum  paid  her ; 
and  with  that  defense  determinea  in  her 
favor,  a  much  larger  sum  was  justly  due 
her ;  so  that  the  sum  paid  was  owing  to  her 
in  any  event,  and  no  good  reason  appeara 
why  it  should  have  been  returned  to  the  de- 
fendant. The  plaintiff  cr^ited  the  amount 
on  the  policv  and  sued  for  the  balance,  thua 
giving  the  defendant  the  full  benefit  of  it, 
which  was  equivalent  to  its  restoration. 
AUerton  v.  Allertan,  60  N.  Y.  670.  Besides, 
the  contract  being  void  because  resting  upon 
an  illegal  consideration,  its  repudiation  by 
one  party  does  not  give  the  other  a  right  to 
have  restored  to  him  what  he. parted  with 
under  it ;  nor  does  the  retaining  by  the  party 
of  what  he  has  received,  amount  to  a  ratifi- 
cation of  the  contract  by  him.  Such  con- 
tracts have  no  validity  from  the  beginning, 
are  capable  of  receiving  none  by  any  ratifi- 
cation, however  deliberately  and  formally 
made;  for  any  attenopted  ratification  must 
necessarilv  be  as  ineffectual  as  the  original 
contract,  because  as  illegal.  The  law  does 
not  recognize  it  to  be  the  right  of  parties  to 
contracts  of  that  nature,  to  either  have  them 
enforced,  or  have  a  return  of  what  has  been 
parted  with  in  their  performance ;  it  deniea 
both ;  and  hence,  there  can  be  no  proper  ap- 
plication in  such  cases,  of  the  rules  which 
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^yem  the  rescission  of  contracts.  There  is 
nothinff  to  rescind.  The  cases  from  which 
^ounselfor  plaintiff  in  error  have  extensively 
quoted,  are  those  in  which  it  appears  the  con- 
tract was  rescinded,  or  a  rescission  sought, 


on  the  ground  of  fraud,  and  thej  have 
bearing  on  this  case. 

Wo  find  no  error  in  the  record,  and  aooofd 
ingly  the  jitdgment  U  <j^rfned. 
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Louisa  A.  MILLEB,  Admz.,  etc.,  of  Herbert 
W.  Miller,  Deceased,  Appi.^ 
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!•  TIm  title  to  tbe  property  l«  not  tnui9- 
tlbrv9d  by  the  entry  of  Judgment  In  favor  of 
the  plaintiff  in  trover,  but  ramalDS  in  him  until 
be  baa  received  actual  satisfaction. 

M*  BeplevlB  of  a  horee  le  not  defte^ted 
OB    the    ifronnd    that    plalntJIT   luus 

.  eleeted  ajiother  remedy  hy  a  prior 
sUtaehment  of  the  property  in  an  action  of 
trover  and  judgment  against  one  of  the  defeod* 
ants  therein,  after  which  the  horse  was  taken  In 
execution,  but,  before  satisfaction  of  the  Judg- 
meot,  was  retaken  by  one  of  the  defendants  in  a 
replevin  action  which  Is  still  pending  In  anotber 
state,  but  to  which  the  present  defendant  Is  not 
a  party. 

8*  The  platntllf  In  an  action  of  replevin 
ie  not  estopped  by  a  former  attachment  or 
levy,  where  the  other  party  has  not  changed  his 
position  or  course  of  conduct  relying  thereon. 

(HoTmes,  J.,  dissents  from  proposlMon  f .) 
iFVld,  Oh.  J.,  and  KnowUon^  J.,  dinentfrom  propo- 

SttiOtiSJ 

(June  19, 1894.) 

APPEAL  by  plaintiff  from  a  ludierment  of 
the  Superior  Court  for  Middlesex  County 
in  faYor  of  defendant  in  a  suit  brought  to  re- 
cover possession  of  a  horse.    B&oer§A 

The  case  was  presented  to  the  court  upon  an 
agreed  statement  of  facts  which  was  as  follows: 

This  is  an  action  of  replevin  to  recover 
possession  of  a  horse  known  as  the  *'Bull*. 
xhe  plaintiff  is  the  widow  and  administratrix 
of  the  estate  of  Herbert  W.  Miller,  late  of 
Boston,  Mass.  The  said  Herbert  W.  Miller 
was  by  business  a  stable  keeper,  and  was  also 
Interested  in  the  trotting  of  horses.  On  or 
sbout  July  12,  1890,  the  said  Miller  in  his 
lifetime  intrusted  to  one  George  Bryden,  of 
Hartford,  Conn.,  a  blank  check  to  be  used  in 
the  purchase  of  the  said  horse  known  as  the 
''Bull,"  and  a  few  days  thereafter  the  said 
Bryden,  as  the  agent  and  for  the  benefit  of 
aaid  Miller,  purchased  said  horse,  and  paid 
for  it  with  money  obtained  on  said  check. 
Said  horse  was  kept,  in  company  with  other 


horses  also  belonging  to  said  Miller,    in  a 
bam  rented  for  that  purpose  by  said  Miller 
in  Hartforc).  Conn. ,  and  there  remained  until 
demanded  by  the  plaintiff  herein.    The  said 
Miller  died  in  Boston,  September  14,  1890, 
and  in  the  following  November  the  plaintiil 
herein  was  duly  qualified  as  the  admin- 
istratrix of  his  estate  in  Massachusetts,  and 
shortly  thereafter,  on  or  about  the  13th  day 
of   November,  1890,  she  went  to  Hartfon£ 
and  made  a  demand  on  said  Brydcn  for  said 
horse,  but  Bryden  refused  to  deliver  the  horse, 
and  claimed  to  own  a  half  interest  therein. 
The  affairs  of  the  said  Miller  were  found  to 
be  in  great  confusion,  and  the  plaintiff  was 
without  means  of  her  own,  and  was  harasaed 
by  lawsuits  in  Boston,  but  in  due  course  of 
time  she  was  appointed  administratrix  of  the 
estate  of  said  Miller  in  Hartford  county. 
Conn. ,  by  the  probate  court  of  said  county, 
and,  shortly  after,  his  estate  was  declared 
insolvent  by  said  probate  court.    Meantime, 
on  or  about  March  81,  1891,  the  said  Bryden 
sold  said  horse  the  ''Bull,"  as  his  own  prop- 
erty, to  Joseph  C.  Davenport,  of  Hartford, 
Conn.,   and   Ada  L.    Hyae,   of   Brookline, 
Conn.,  for  the  sum  of  $1,500.  and  gave  a  bill 
of  sale  of  said  horse  to  the  said  Davenport  and 
H^de,  and  the  said  Davenport  gave  to  the 
said  Bryden  his  check  for  $1, 285,  which  check 
was  duly  paid.     In  Noveml)er,   1891,   after 
her  appointment  as  administratrix  in  said 
Hartford    county,    the    plaintiff,     beins    a 
stranger  in  Connecticut,  and  being  unable  to 
furnish  a  bond  in  Connecticut  sufficient  to 
enable  her  to  replevin  said  horse,  brought  an 
action  for  the  conversion  of  said  horse  against 
the  said  Bryden  and  Joseph  C.  Davenport,  S. 
A.   Hyde  and  John  Shillinglaw,   the  horse 
being  then  in  the  possession  of  said  three  last- 
named  defendants,   and  said  horse  was  at- 
tached in  said  suit.     Said  action  was  brought 
to  trial  in  the  court  of  common  pleas  of  Hart- 
ford county  at  the  March  term  of  1892,  and 
the  court  found  for  plaintiff  as  against  the 
defendant  Bryden  in  the  sum  of  $1,000,  fixing 
the  date  of  conversion  at  the  time  of  the 
demand  on  Bryden  in  November,  1890,  and 
in  favor  of  the  defendants  Hyde,  Davenport, 
and  Bhillinglaw  on  the  ground  that  said  three 
last-named  defendants  did  not  appear  to  have 
anything  to  do  with  said  horse  until  some 
months  after  said  conversion  by  said  Bryden. 
The  defendant  Bryden  was  worthless  and 


NoxB.~The  above  case  presents  a  peculiar  Illus- 
tration of  the  dlfflculty  In  determining  the  law  as 
to  election  of  remedies.  See  on  this  subject  gen- 
erally. Fowler  v.  Bowery  Sav.  Bank  (N.  Y.)  4  L.  B. 
A.  Itf,  and  note;  Ctonrow  v.  Little  (N.  Y.)  5  L.  B.  A. 
408,  and  noes;  Terry  v.  Hunger  (N.  Y.)  S  I^  B.  A. 


ns,  and  note;  Grossman  v.  Universal  Rubber  Oo.  (K. 
Y.)  18  L.  B.  A.  91,  and  fiots;  Mills  v.  Parkhutat  (N. 
Y.)  18  L.  R.  A.  472,  and  note. 

As  to  effect  of  election  of  remedies  in  case  off 
fraudulent  purchase,  see  Union  Cent.  L.  Ins.  Oow  ▼• 
Boheidler  andj  18L.  B.  A.  88,  andnoU. 


See  also  31  L.  R.  A.  780. 
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witboat  property.  EzecuttoD  affaiDSt  him 
was  taken  out  on  said  Judgment  by  the  said 
plaintiff,  and  placed  in  the  hands  of  James 
R.  Graham,  a  deputy  sheriff  for  said  Hart- 
ford county.  After  demand  on  said  execution 
on  said  Bryden  bv  said  sheriff,  which  demand 
was  not  compliea  with,  the  said  sheriff  levied 
«aid  execution  by  direction  of  the  plaintiff's 
attomeT  on  the  said  horse,  the  ''Bull,*'  and 
proceeded  to  advertise  said  horse  for  sale  at 
public  auction.  The  said  sheriff  was  in  the 
act  of  selling  said  horse  on  said  execution, 
but  before  it  was  sold  it  was  taken  from  him 
by  John  M.  Foote,  Jr.,  a  deputy  sheriff  of 
aaid  county,  under  a  writ  of  replevin  in  favor 
of  Uie  said  Joseph  0.  Davenport,  which  suit 
of  replevin  at  the  time  of  the  brineine  of 
this  suit  was  still  pending  in  said  Hartford 
county.  Conn.  The  said  Davenport  gave 
bond  in  said  replevin  suit,  and  took  possession 
of  tlie  said  horse,  the  ''Bull,"  and  later,  in 
August,  1892,  intrusted  him  to  the  said  E. 
A.  Hyde,  who  brought  the  horse  to  Massa- 
obusetts,  and  entered  it  in  his  own  name  for 
the  races  at  Mystic  Park,  in  Medfonl,  Mass. , 
and,  while  said  horse  was  at  said  Mystic 
Park,  be  was  replevied  by  tne  plaintiff  herein 
under  a  replevin  writ  directed  to  the  said 
Hvde.  The  judgment  entered  against  said 
Bryden  in  favor  of  the  plaintiff  as  aforesaid 
lias  not  been  satisfied. 

Menn,  Elder.  Walt  A  Whiiman*  for 

appellant: 

The  fact  that  the  plaintiff  has  recovered  a 
judgment  in  trover  which  is  still  unsatisfied 
does  not  bar  an  action  of  replevin. 

Atwater  v.  Tttpper,  45  Conn.  144,  29  Am. 
Rep.  674;  Turner  v.  Brock,  6  Heisk.  50;  Van- 
uxem  V.  Burr,  151  Mass.  886;  Lot^oy  v.  Mur- 
ray, 70  U.  S.  8  Wall  1.  18  L.  ed.  129;  EUiott 
V.  Uayden,  104  Mass.  180;  By€r$  v.  Franklin 
Ooal  Co.  106  Mass.  181;  /x^v.  Btgeiow,  124 
Mass.  185;  Greenfield  v.  Wilson,  13  Gray,  884; 
Moore  v.  Laring,  106  Mass.  455;  Miltefe  River 
Aat.  Bank  v.  Jeffereon.  188  Mass.  Ill;  Brin- 
mnead  v.  Bdrrie^jn,  L.  a  6  C.  P.  584,  L.  R.  7 
C.  P.  547;  8milh  v.  Smith,  51  N.  H.  571. 

Has  the  plaintiff  lost  any  right  or  title  by  the 
4Uition  of  her  counsel  in  causing  the  horse  to 
be  attached  in  the  suit  against  Bryden? 

Surely  it  would  be  a  reproach  to  tha.  law  if 
the  poverty  or  friendlessness  of  a  plaintiff 
abould  act  to  deprive  her  of  a  right  which  she 
was  striving  to  maintain,  or  could  be  construed 
into  a  waiver  or  an  estoppel. 

The  plaintiff  has  done  no  act  to  waive  or 
Tatify  the  tort.  On  the  contrary,  all  her  suits 
have  been  in  tort,  and,  as  was  said  by  Bovill, 
Ch,  J.,  this  "is  a  conclusive  election  the  other 
way." 

The  fact  of  the  attachment  of  the  spedflc 
property  is  immaterial. 

Bail^  V.  Hervey,  185  Mass.  172. 

There  can  be  no  waiver.  In  Orqftt  y.  Sd- 
den,  99  Mass.  585,  Foster,  J.,  said:  "A  waiver 
is  an  intentional  relinquishment  of  a  known 
right" 

In  Chnnihan  v.  Thompean,  111  Mass.  270,  It 
was  held  that  a  purchaser  of  land  is  not  es- 
topped to  briog  a  bill  for  specific  performance 
by  the  fact  that  he  has  brought  a  suit  at  law 
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against  the  vendor  for  damages  and  attadied 
the  land. 

The  defendant  cannot  make  out  the  element 
of  intent  on  the  part  of  the  plaintiff  necessary 
to  constitute  an  election,  or  waiver,  ox  estoppd 
in  pais  from  the  agreed  facts. 

Bradley  y.  Brigham,  3  L.  R  A.  607»  149 
Mass.  141;  Dean  v.  Tatee,  22  Ohio  St.  888; 
Browning  v.  Bancroft,  8  Met  278. 

The  pendency  of  the  replevin  suit  in  Con- 
necticut between  Davenport  and  the  deputy 
sheriff  is  no  bar  to  the  present  action.  The 
pendency  of  a  suit  in  another  jurisdiction, 
even  if  it  is  between  the  same  parties  as  in  the 
suit  where  the  point  is  raised,  is  no  bar  to  the 
prosecution  of  said  last  named  action. 

NewOi  V.  Newton,  10  Pick.  471;  Colt  v.  Part- 
ridge, 7  Met  574;  Scott  v.  Rand,  118  Mass.  215; 
Bowne  v.  Joy,  9  Johns.  221;  Waleh  v.  Durkin^ 
12  Johns.  99. 

One  whose  property  has  been  replevied  by 
a  writ  against  his  agent  or  his  bailee  can  retalie 
it  by  replevin  from  the  plaintiff  in  the  first  ac- 
tion even  during  the  pendency  of  that  action. 

White  V.  IkUiver,  118  Mass.  400,  18  Aol 
Rep.  502. 

In  Connecticut  cross- replevin  suits  between 
the  same  parties  seem  allowable. 

Boeworth  v.  Trowbridge,  45  Conn.  161;  Trcw- 
bridge  v.  Boeworth,  45  Conn.  166. 

Mr.  J.  H.  Morrison*  for  appellee: 

The  suit  instituted  by  the  plaintiff.  Miller, 
against  Bryden  is  an  absolute  election  on  her 
part  and  forever  bars  her  from  maintaining 
any  other  action  in  respect  to  said  horse. 

Bradley  v.  Brigham,  8  L.  R  A.  507.  149 
Mass.  144;  Connihan  v.  T/fompson,  111  Masa. 
272;  Butler  v.  HUdreih,  5  Met.  49. 

The  plaintiff  in  tbe  case  at  bar  made  a  posi- 
tive, absolute  election  when  she  brought  her 
action  for  conversion,  and  the  question  of  the 
want  of  satisfaction  of  the  judgment  obtained 
therein  canoot  be  pleaded,  as  it  is  immaterial 
whether  judgment  was  or  was  not  sstisfied  if 
an  election  was  made  by  plaiotiff. 

Butler  V.  Hildreth,  and  Bradley  v.  Brigham, 
iupra;  Connihan  v.  Thompeon,  111  Mass.  270; 
Smith  V.  Baker,  L.  R.  8  C.  P.  850;  Lythgoe  y. 
Vernon,  5  Hurlst.  &  N.  180. 

This  action  cannot  be  maintained  while  tha 
action  of  replevin  is  pending,  in  which  the 
plainiiff  in  this  action  Ib  the  actual  defendant 
and  the  defendant  in  this  action  is  the  actual 
plaintiff,  and  the  title  to  the  same  property  is 
the  question  involved. 

Portland  Bank  v.  Stubbe,  6  Mass.  426,  4  Am. 
Dec.  151;  Loekwood  v.  Perry,  9  Met  440;  Qor- 
don  V.  Jenney,  16  Mass.  465;  White  v.  DMiur^ 
118  Mass.  400, 18  Am.  Rep.  502. 

Barker*  •/.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  may  maintain  replevin  If  she 
is  the  owner  of  the  horse,  and  if  she  is  not 
estopped  from  asserting  her  ownership  against 
the  defendant.  As  administratrix  of  her  hus- 
band's estate,  she  was  the  owner  when  she 
brought  trover  in  Connecticut  against  Bryden, 
the  oailee  who  had  wrongfuHv  usurped 
dominion  and  sold  and  delivered  the  horse  to 
Davenport.  As  the  horse  was  in  Connecticut 
and  the  action  of  trover  was  in  the  courts  of 
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Ibat  state,  the  effect  of  the  Buit  upon  her  title 
would  be  determined  by  the  law  of  the  forum. 
But  as  the  law  of  Connecticut  is  not  stated 
as  an  agreed  fact,  we  must  apply  our  own. 
Whether  a  plaintiff's  title  to  the  chattel  is 
transferred  upon  the  entry  in  his  favor  of 
judgment  in  trover  has  not  been  decided  by 
this  court.  Assuming  that,  in  early  times, 
title  to  the  chattel  was  transferred  to  the  de- 
fendant upon  the  entry  of  judgment  for  the 
plaintiff  m  trover,  at  present  a  different  doc- 
trine is  generally  applied,  and  it  is  now  com- 
monly held  that  title  is  not  transferred  by  the 
entry  of  judgment,  but  remains  in  the  plain- 
tiff until  he  has  received  actual  satisfaction. 
See  Atwater  v.  Tupper,  46  Conn.  144,  29  Am. 
Rep.  674;  IkLvner  v.  Broek,  6  Heisk.  60; 
lA>ve}oy  V.  Murray,  70  U.  8.  8  Wall.  1,  18  L. 
ed.  129 ;  Ex  parts  Drake,  L.  R.  5  Ch.  Div. 
866 ;  Brintmead  v.  Harrison,  L.  R.  7  C.  P. 
647 ;  1  Oreenl.  Ev.  §  633,  and  noU.  And  the 
law  has  been  commonly  so  administered  by 
our  own  trial  courts.  We  think  this  doctrine 
better  calculated  to  do  justice,  and  see  no  rea- 
son why  we  should  not  hold  it  to  be  law. 
Whenever  the  title  passes,  as  there  has  been 
no  sale  or  gift  and  no  title  by  prescription  or 
by  possession  taken  upon  abandonment  by  the 
true  owner,  the  transfer  is  made  by  his  in- 
ferred election  to  recognize  as  an  absolute 
ownership  the  qualified  dominion  wrongfully 
assumed  by  the  defendant.  The  true  owner 
makes  no  release  in  terms  and  no  election  in 
terms  to  relinquish  his  title ;  but  the  election 
is  inferred  by  the  law,  t-o  prevent  injustice. 
Formerly  this  election  was  inferred  when 
judgment  for  the  plaintiff  was  entered,  be- 
cause his  damages,  measured  by  the  value  of 
the  chattel  and  interest,  were  then  authori- 
tatively assessed,  and  the  judgment  brought 
to  his  aid  the  power  of  the  court  to  enforce 
its  collection  out  of  the  wrongdoer's  estate 
or  by  taking  his  person ;  and  this  was  deemed 
enough  to  insure  actual  satisfaction.  If  so, 
it  was  just  to  infer  that  when  he  accepted 
these  rights  he  elected  to  relinquish  to  the 
wrongdoer  the  full  ownership  of  the  chattel. 
An  election  was  not  inferred  when  the  suit 
was  commenced,  although  the  plaintiff  then 
alleged  that  the  defendant  had  converted  the 
chattel,  and  although  the  writ  might  contain 
a  capias ;  because,  owing  to  the  uncertainties 
attendant  upon  the  pursuit  of  remedies  by 
action,  it  was  not  just  to  infer  such  an  elec- 
tion while  ultimate  satisfaction  for  the  wrong 
was  but  problematical.  Forms  of  action  are 
a  means  of  administering  justice  rather  than 
an  end  in  themselves.  When  it  is  seen  that 
the  practical  result  of  a  form  of  action  is  a 
failure  of  justice,  the  courts  will  make  such 
changes  as  are  necessary  to  do  justice.  If  the 
entry'of  judgment  in  trover  usually  gave  the 
judgment  creditor  but  an  empty  right,  it  was 
not  just  to  infer  that  upon  acquiring  such  a 
right  he  relinquished  the  ownership  of  the 
chattel,  and  the  rule  that  required  the  in- 
ference to  be  then  drawn  was  properly 
changed.  The  ground  for  inferring  such  an 
election  was  that  upon  the  entry  of  judgment 
he  acquired  an  effectual  right  in  lieu  of  his 
property,  and  the  doctrine  that,  without  some 
actual  satisfaction,  the  Inference  of  an  elec- 
tion would  not  be  drawn  has  been  shown  by 
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experience  to  be  necessary  to  the  administra- 
tion of  justice,  and  has  been  generally  acted 
upon,  and  the  modern  rule  adopted  that  the 
plaintiff's  title  is  not  transferred  by  the  entry 
of  judgment,  but  is  transferred  by  actual 
satisfaction.     Trover  is  but  a  tentative  at- 
tempt to  obtain  justice  for  a  wrong,  and, 
until  pursued  so  nir  that  it  haa  giveiT  actual 
satisfaction,  ought  not  to  bar  the  plaintilT 
from  asserting  his  title.    The  present  doctrine- 
is  consistent  with  the  general  principle  stated 
by  Lard  Ellenborough  in  Drake  v.  MitcTieU, 
8  East,  261,  and  quoted  in  Vanuxem  v.  Burr, 
161  Mass.  886,  889,  as  approved  in  Lord  v. 
Bigeloifl,  124  Mass.  186,  that  ''a  judgment  re- 
covered in  any  form  of  action  is  still  but  a 
security  lor  the  original  cause  of  action  until 
it  be  made  productive  in  satisfaction  to  the 
party. "    Whether  the  holder  of  an  unsatisfied 
iudgment  in  trover  can,  without  a  fresh  tak- 
ing, maintain  replevin  against  the  same  de- 
fendant, or  is  restricted  to  one  action  against 
the  same  person  for  a  single  tort,  we  do  not 
now  decide.     See  Bennett  v.  Hood,  1  Allen, 
47,  79  Am.  Dec.  705 ;  Trask  v.  Hartford  ^ 
N,  H  R.   Co.   2  Allen,    881;  Bliss  ▼.    JVew 
York  Cent,  d  H  R.  B,  Go,  160  Mass.    447. 
If  he  is  so  restricted,  it  is  not  because  the- 
ownership  of  the  chattel  has  been  transferred. 
But  the  present  plaintiff  has  done  more  than 
to  take  judgment  in  trover.    In  her  action  of 
trover  she  caused  the  horse  to  be  attached  as- 
property  of  Bryden,   and,    since  obtaining 
judf^ment,  she  has  caused  the  horse  to  be 
seized  in  execution  of  the  judgment  as  hia 
property,  and  to  be  kept  ana  offered  for  sale 
on  the  execution  until,  as  it  was  about  to  be 
so  sold,  it  was  replevied  by  Davenport  from 
the  officer  in  a  suit  between  them  which  is 
still  pending  in  Connecticut.     That  suit  ia 
not  a  bar  to  this  action,  because  it  is  not  be- 
tween the  same  parties.     White  v.  Dollieer, 
Its  Mass.  400,  18  Am.  Rep.   502;  Newell  v. 
Newton,  10  Pick.  470.     But  we  must  still  in- 
quire whether,  assuming  that  the  plaintiff'a 
property  in  the  horse  was  not  transferred  hy 
her  judement  in  trover,  it  was  transferred  by 
that  judgment  taken  In  connection  with  the 
facts  of  the  attachment  and  levy,  and  also 
whether  she  is  estopped  by  the  attachment 
and  the  levy  from  asserting  her  title  in  thia 
action. 

In  the  first  place,  the  doctrine  that  a  mort- 
gagee of  personalty  who  attaches  the  mort- 
gaged goods  on  a  writ  against  the  mortgagor 
cannot  afterwards  enforce  his  mortgage  is  not 
in  point.  The  mortgagee  is  not  the  owner, 
but  has  merely  a  lien,  and  mav  well  be  held 
to  relinquish  that  lien  when  by  the  attach- 
ment he  establishes  another.  But  if  the 
plaintiff  has  actual  ownership,  and  thus  th» 
full  right  to  do  with  his  own  property  as  he 
mav  choose,  merely  procuring  it  to  be  at- 
tached on  mesne  process,  or  seized  on  execu- 
tion as  the  property  of  another,  does  not  work 
a  change  of  ownership.  The  owner  does  not 
sell  or  give  away  his  goods.  In  cases  which 
are  likely  to  occasion  such  conduct  there 
usually  is,  as  in  the  present  case,  a  disputed 
title;  and  it  is  with  the  hope  of  avoiding 
litigation  over  it  that  the  real  owner  consents- 
that  the  chattel  shall  for  a  special  purpose 
only  be  treated  as  the  property  of  another. 
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This  is  "ooDsisteDt  with  an   iDteDtion  ulti- 
matelj  to  assert  title  should  circumstances 
render  it  desirable  for  him  so  to  do ;"  and  he 
may  well  wait  to  see  the  issue,  which  may 
be  such  as  to  avoid  the  litigation  of  the  ques- 
tion of  title.     See  Edmunds  v.  Hill,  183  Mass. 
445,  446 ;  Bunley  v.  HatniUan,  16  Pick.  40, 
48,  25  Am.  Dec.  428 ;  Johm  v.  Church,    12 
Pick.  557.  23  Am.  Dec.  651 ;  Mackay  ▼.  Bol' 
land,  4  Met.  69,  74 ;  Dewey  y.  Field^  Id.  381, 
^84,   88  Am.   Dec.  b76.    :Nor  is  there  any 
^ood  reason  why  such  a  use  of  his  own  prop- 
«rtyb7  a  plaintiff  in  trover  should  be  held  to 
divest  him  of  his  ownership  when  it  would 
not  have  that  effect  in  other  forms  of  action. 
In  trover  he  is  in  legal  effect  asserting  by  his 
suit  that  the  title  is  and  will  remain  m  him- 
self until  he  receives  satisfaction  on  a  judg- 
ment, and  his  subjection  of  the  chattel  to  at- 
tachment or  to  seizure  on  execution  is  simply 
a  use  which  he  chooses  to  make  of  his  own 
property,  which  does  not  divest  him  of  title, 
or  hamper  him  in  the  subsequent  assertion  of 
his  ownership  except  by  the  rules  of  estop- 
pel.   The  case  of  Ex  parte  Drake^  above 
cited,  is  an  authority  to  the  point  that  a 
plaintiff  who  has  brought  an  action  of  deti- 
nue, and  taken  judgment  both  for  the  deten- 
tion and  the  value  of  the  chattel,  and  has  also 
S roved  his  judgment  in   bankruptcy  after 
aving  had  the  chattel  seized  on  execution 
as  the  defendant's  property,  may  nevertheless 
assert  his  ownership  and  have  process  to  re- 
store to  him  the  chattel  in  specie.    In  such 
cases  courts  look  to  substance  rather  than 
form,  and  do  not  bv  inferring  an  election  or 
a  waiver  deprive  of  his  property  a  plaintiff 
who  has  unfortunately  resorted  to  some  futile 
method  of  procuring  redress.    In  the  present 
<:ase,    Davenport  had  bought  the   horse  of 
Bryden  before  the  attachment  was  made,  and 
therefore  the  attachment  was  a  denial  of  his 
ownership  as  well  as  an  assertion  of  her  own 
title  by  the  plaintiff.    The  natural  construc- 
tion to  be  put  upon  her  conduct  in  attaching 
and  beginning  a  levy  upon  her  own  horse  as 
the  property  of  Bryden  in  a  suit  asserting  her 
ownersnip  is  that,  while  she  contended  that 
in  fact  the  horse  was  her  own,  she  consented 
that,  if  litigation  with  Davenport  as  to  the 
true  state  of  title  could  be  avoided  by  so 
selling  the  horse  that  the  proceeds  of  the  sale 
ilioula  be  applied  upon  her  claim  for  dam- 
ages, she  would  in  that  event  no  longer  as- 
sert her  paramount  title.     Her  implied  offer 
not  having  been  accepted,   and  Davenport 
having  rendered  impossible  the  accomplish- 
ment of  her  plan  to  avoid  further  litigation, 
she  could  thereupon  say  that  all  which  had 
gone  before  was  provisional  upon  the  com- 
pletion of  the  levy,  and  could  enforce  her 
right  of  property  by  any  proper  action  against 
Davenport,  or  any  one  who  might  thereafter 
take  wrongful  possession  of  her  horse,  unless 
barred  by  the  rules  of  estoppel. 

Upon  the  question  of  estoppel,  it  Is  ma- 
terial to  the  decision  of  the  present  case  to 
consider  only  whether  she  is  estopped  as  to 
the  present  defendant  or  his  principal,  Daven- 
port. Whether  she  has  rendered  Bryden  or 
the  officer  who  made  the  attachment  or  the 
levy  in  the  Bryden  suit  liable  to  costs,  ex- 
penses, or  chance  of  loss  is  not  material  upon 


the  question  whether  she  is  barred  by  the 
doctrines  of  estoppel  from  maintaining  the 
present  action.  She  is  now  prosecuting  one 
of  several  successive  wrongdoers  for  a  fresh 
interference  with  the  possession  of  her  prop- 
erty, and  neither  the  present  defendant, 
Hyde,  nor  Davenport,  for  whom  he  claims 
to  be  acting  as  agent,  has  done  or  suffered 
anything  or  been  put  to  any  liability  by  rea- 
son of  which  the  plaintiff  Aould  be  estopped 
from  asserting  her  title.  Upon  the  facts, 
Davenport,  in  taking  the  horse  in  replevin, 
did  not  rely  upon  the  Bryden  attachment  or 
levy,  but  acted  in  denial  of  their  validity; 
and  Hyde  is  not  shown  to  have  been  in- 
fluenced by  them  in  consenting  to  become 
Davenport's  agent  in  keeping  the  horse,  or 
in  any  manner.  Neither  is  shown  to  have 
changed  his  position  or  course  of  conduct, 
relying  upon  the  plaintiff's  action  in  caus- 
ing the  attachment  or  the  levy,  and  she  ii 
not  estopped  by  it  from  maintaining  the 
present  action.  In  the  opinion  of  a  majority 
of  the  court,  the  result  must  be:  Judgment 
set  cLside,  and  judgment  ^or  plaintiff  ordered. 

Knowlton,  «7.,  dissentine: 

I  am  of  opinion  that  the  judgment  in  this 
case  should  be  for  the  defendant.  It  is  a  gen- 
eral rule  of  law  that  when  one  is  entitled  to 
either  of  two  inconsistent  remedies  for  a 
wrong  done  him,  the  pursuit  of  one  of  them 
so  far  as  to  affect  the  interests  of  the  other 
party  is  conclusive  election,  and  a  waiver  of 
the  other.  Hooker  v.  Olmstead,  6  Pick.  481 ; 
Butler  V.  Hildreth,  S  Met.  49-58 ;  Arnold  v. 
Richmond  Iron  Worki,  1  Gray,  484-440 ;  Gon- 
nihan  v.  J7iompson,  111  Mass.  270 ;  Washburn 
V.  Oreat  Western  Ins,  Co.  114  Mass.  176; 
Ormsby  v.  Dearborn,  116  Mass.  886 ;  Seavey  v. 
Potter,  121  Mass.  207 ;  Bailey  v.  Hervey,  135 
Mass.  172-174 ;  Goodyear  Dental  Vulcanite  Co. 
V.  Cadue,  144  Mass.  85,  86 ;  Raphael  y.  Rein- 
stein,  164  Mass.  178.  It  is  under  this  rule 
that  the  owner  of  property  wrongfully  taken 
by  another  is  held  to  be  precluded  from 
claiming  it  after  he  has  elected  to  recover  th« 
value  of  it  from  the  wrongdoer.  The  prop- 
erty passes,  not  because  there  has  been  a  sale, 
but  because  the  owner  has  elected  to  receive 
instead  of  it  that  which  represents  it,  and 
because  it  would  be  unjust  to  permit  him  to 
take  the  property  after  having  chosen  the 
money  which  is  its  equivalent.  The  prin- 
cipal question  in  cases  of  this  kind  is.  At 
wnat  stage  of  the  proceedings  shall  the  owner 
be  deemed  to  have  made  an  election  that 
binds  him?  On  principle,  and  as  a  general 
rule,  ho  should  be  bound  by  the  election  he 
makes  if  in  making  it  he  goes  so  far  as  to 
affect  the  rights  or  interests  of  the  other 
party.  It  would  be  unjust,  when  he  may 
proceed  only  in  one  or  the  other  of  two  op- 

J^osite  directions,  that  he  should  go  forward 
n  one  direction  in  such  a  way  as  materially 
to  affect  the  other  party,  and  then  turn  back- 
ward and  go  on  in  the  other,  and  compel  his 
adversary  to  satisfy  him  in  a  different  way. 
In  very  early  cases  it  was  held  tliat  the  owner 
of  property  unlawfully  taken  makes  a  con- 
clusive election  of  his  remedy,  which  passes 
the  property,  as  between  the  parties,  when  he 
takes  judgment  for  the  value  of  it  against  the 
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wrongdoer.  He  thereby  puts  his  claim  for 
property,  of  which  he  chooses  to  say  that  he 
has  Deen  divested,  into  the  form  of  a  debt  ap- 

Earent  of  record,  for  the  satisfaction  of  which 
e  may  at  any  time  have  ezecation  from  the 
court.  But,  where  nothing  more  is  done  than 
to  take  a  Judj^ment  without  security,  there 
are  considerations  which  have  led.  In  many 
courts,  to  a  modification  of  the  rule  in  favor 
of  the  owner.  Sometimes,  when  he  brinss 
his  suit  in  trover,  he  is  unable  to  And  the 
property,  and  very  often  his  judgment  or  the 
value  of  It  cannot  be  made  available.  In 
taking  judgment  he  merely  puts  In  form,  and 
settles  by  adjudication,  a  claim  for  the  value 
of  the  property,  to  which  he  was  entitled  from 
the  beginning,  if  he  chose  to  enforce  it.  He 
does  not  otherwise  disturb  the  defendant,  or 
his  property ;  and  while  it  would,  doubtless, 
be  more  logical  to  say  that  he  is  concluded 
by  his  election  as  soon  as  he  has  reoovored 
Judgment,  it  is  perhaps  a  practical  rule, 
which  will  more  ffenerally  work  out  justice, 
to  hold  that  if  he  does  nothing  more  to  collect 
the  money,  and  if  he  proceeds  wiUiin  a  rea- 
sonable time,  he  may  still  take  the  property 
as  his  own.  But  if,  having  fixed  the  liabil i^ 
of  the  defendant  for  a  debt  by  taking  judc- 
raent,  he  says  by  his  conduct  that  he  Intends 
to  collect  the  debt,  and  does  that  whidi 
affects  the  interest  of  the  defendant  in  that 

g articular,  he  should  be  deemed  to  have  made 
is  election  conclusive. 
The  cases  which  say  that  the  rights  of  the 
parties  in  regard  to  the  title  are  fixed,  not  by 
taking  judfl^ment,  but  by  obtaining  satisfac- 
tion, cannot  mean  that  one  may  take  judg- 
ment for  the  full  value  of  the  property,  and 
collect  one  half  or  two  thirds  of  the  amount, 
and  may  afterwards  take  and  hold  the  prop- 
erty itself  under  his  original  title.  Many  of 
these  cases  were  in  jurisaiction  where  attach- 
ment on  mesne  process  is  not  permitted,  and 
where  there  is  no  security  for  a  judgment 
when  it  is  rendered.  So  far  as  I  am  aware, 
there  Is  no  case  in  which  is  considered  the 
effect  of  taking  judgment  in  a  suit  where 
there  was  an  attachment  which  secured  the 
collection  of!  the  judgment,  or  the  effect  of 
a  partial  satisfaction,  or  of  a  proceeding  after 
Judgment  to  enforce  it  by  a  levy  on  the  prop- 
erty. It  seems  to  me  there  is  good  ground  for 
holdinff  that  when  one  undertakes  to  collect 
the  value  of  his  property  by  making  an  at- 
tachment to  secure  the  jud^irment  which  he 
may  obtain,  and  then  prosecutes  his  claim  to 
judgment,  he  has  done  that  which  affects  the 
rights  of  the  other  party  far  more  than  the 
mere  recovery  of  a  judgment  on  an  unsecured 
clai  m.  But  however  that  may  be,  when,  after 
judgment,  the  plaintiff  proceeds  to  obtain 
satisfaction  by  a  levy  on  the  defendant's  prop- 
erty, —and  much  more  when  he  levies  on  the 
property,  for  the  value  of  which  he  obtained 
Judgment, — ^and  advertises  it  for  sale  as  the 
property  of  the  defendant,  he  should  be  held 
to  have  fixed  his  rights,  and  the  rights  of  the 
other  party,  in  regard  to  the  title,  beyond  his 
power  to  change  them.  By  taking  the  defend- 
ant's propertylto  satisfy  the  execution,  he  sub 
Jects  him  to  the  legal  costs  and  expenses  at- 
tendant upon  the  levy,  and  deprives  him  of 
what  otherwise  he  would  have.    Even  if  he 
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afterwards  returns  the  property,  he  puts  upoa 
him  tue  risk  of  loss  or  depreciation  in  vune 
while  it  is  held.  If  the  property  had  not  beea 
taken  on  execution,  the  defendants  might 
have  negotiated  to  obtain  the  means  of  satiny- 
ing  the  execution  by  disposing  of  the  prop- 
erty, or  he  might  have  attempted  to  satisfy  it 
in  some  other  way.  He  may  have  relaxed  hia 
efforts,  relying  on  the  levy ;  and  if  the  plain* 
tiff  is  permitt^  to  abandon  the  levy,  and  pro- 
ceed in  another  way,  he  may  ultimately  suffer 
loss  on  account  of  what  the  plaintuf  did. 
This  is  equally  true  whether  the  property  is 
that  for  which  the  plaintiff  recov^ed  his 
Judgment  or  not ;  ana,  if  it  is  Uie  same,  the 
plaintiff's  act  is  a  distinct  and  positive  asser- 
tion that  the  property  is  the  defendant's  by 
reason  of  his  Judgment,  and  of  his  purpose  t» 
collect  the  Judgment,  and  to  apply  the  pro- 
ceeds of  the  property  in  the  satisfaction  of  it 
Unless  the  rule  stated  at  the  beginning  of  this 
opinion  is  to  be  abrogated  altogether,  it  most 
be  held  that  when  a  plaintiff  nas  elected  te 
take  Judgment  for  the  full  value  of  property 
converted,  and  has  then  levied  tJie  execution 
upon  property  of  the  defendant  which  is  sub- 
ject to  be  taken  on  execution, ^especially  if 
it  is  the  property  converted, — he  is  thereby 
precluded  from  reversing  his  election,  and 
taking  the  converted  property  under  bis 
original  title.  The  case  of  Bx  parte  Drakt, 
L.  K.  6  Ch.  Div.  866,  cited  in  the  opinion  of 
the  majority,  was  an  action  of  detinue,  where, 
by  the  terms  of  the  Judgment,  the  plaintiiT 
was  to  have  either  the  property,  or  the  as- 
certained value  of  it.  If  the  plaintiff  cannot 
abandon  her  Judgment,  and  levy  and  reclaim 
the  horse,  as  against  Bryden,  she  cannot  ss 
against  tliis  defendant,  who  is  in  privity 
with  Bryden,  through  Davenport,  who  is  a 
bona  fide  purchaser  from  Bryden.  So  f ar  ss 
the  pending  proceedings  in  Connecticut,  un- 
der the  levy  and  the  subsequent  replevin 
suit  there,  affect  the  title,  they  are  binding 
on  the  plaintiff  here ;  for  the  officer  was  act- 
ing in  enforcement  of  her  rights,  by  her  direc- 
tion, and  she  is  therefore  in  privity  with  him. 
His  relation  to  her  is  very  different  from  that 
of  a  mere  bailee. 

The  Chief  Justice  concurs  in  this  opin- 
ion. 

Holmes*  J.,  dissenting: 

As  the  judges  are  not  unanimous,  It  be- 
comes necessary  for  me  to  state  mv  views, 
which  otherwise  I  should  not  do,  as  tney  have 
not  persuaded  my  brethren. 

I  am  of  opinion  that  the  plaintiff  ought  to 
be  barred  in  this  action  by  her  recovery  of 
judgment  in  trover  for  the  same  horse.  I  am 
aware  that  the  doctrine  that  title  passes  by 
ludgment  without  satisfaction  is  not  in 
fashion,  but  I  never  have  been  able  to  under- 
stand any  other.  It  has  always  seemed  to  me 
that  one  whose  property  has  been  converted 
has  an  election  between  two  courses,-— that 
he  may  have  the  thinff  back,  or  he  may  have 
its  value  in  damages,  out  that  he  cannot  have 
both ;  that  when  he  chooses  one  he  necessarily 
gives  up  the  other ;  and  that  by  taking  a  judg- 
ment for  the  value  he  does  choose  one  ocm- 
clusively.    He  cannot  have  a  right  to  the 
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▼aine  of  fhe  thing,  effectual  or  ineffectual, 
and  a  rij^ht  to  the  thing,  at  the  same  time. 
The  defendant  is  estopped  by  the  judgment 
to  deny  the  plaintiff's  right  to  the  value 
of  the  thing.  Usually,  estoppels  by  Judg- 
ment are  mutual.  It  would  seem  to  follow 
that  the  plaintiff  also  is  estopped  to  deny  his 
right  to  the  value  of  the  thing,  and  therefore 
is  estopped  to  set  up  an  inconsistent  claim. 
In  general,  an  election  isdetermined  by  Judg* 
ment.  BuUer  y.  ffUdreth,  5  Met  49 ;  BaiSy 
Y,  Benuf,  186  Mass.  172,  174;  Ooodyear 
IktUai  VvkaniU  Co.  ▼.  Oadue,  144  Mass.  85, 
86 :  Baphaa  y.  BeinttHn,  154  Mass.  178,  179. 
I  know  of  no  reason  why  a  judgment  should 
be  less  oondusiye  in  this  case  than  any  other. 
Of  course,  I  am  speaking  of  a  judgment  for 
the  value  of  the  chattel,  not  for  one  giving 
nominal  damages  for  the  takine.  The  argu- 
ment from  election  is  adopted  in  White  v. 
Philbnek^  6  Me.  147,  150.  17  Am.  Dec.  314, 
which,  so  far  as  I  know,  is  still  the  law  of 
Maine,  notwithstanding  the  remark  in  Murray 
T.  Lai^,  2  Cliff.  191,  198,  Fed.  Cas.  No. 
9,963.  See  also  Shaw,  Oh.  J.,  in  Butler  v. 
midreih,  5  Met.  49,  58. 

The  most  conspicuous  cases  which  have 
taken  a  different  view  speak  of  the  hardship 
of  a  man's  losing  his  property  without  being 
paid  for  it,  ana  sometimes  cite  the  dictum 
In  Jenk.  (4th  Gent.)  Case  88,  *" Solutio pretii 
emptionie  iooa  habetur, "  which  is  dogma,  not 
reaaonin|[,  or.  if  reasoning,  is  based  on  the 
false  anaiogv  of  a  sale.  But  they  leave  the 
srgument  which  I  have  stated  unanswered, 
not,  as  I  think,  because  the  judges  deemed 
it  unworthy  of  answer,  or  met  by  paramount 
considerations  of  policy,  but  because  they 
did  not  have  either  that^  or  a  clue  to  the 
early  cases,  before  their  mind.  Lov^oy  v. 
Murray,  70  U.  S.  8  Wall.  1.  17,  18  L.  ed. 
139,  184;  Brinemead  v.  Harrison,  L.R.  6  C. 
P.  584,  687.  L.  R  7  C.  P.  547.  564.  It  is 
not  Uie  practice  of  the  English  judges  to 
overrule  the  common  law  b^use  they  dis- 
approve it,  and  to  do  so  without  discussion. 
luBrinemiadY,  Earrieon,  Mr,  Juitiee  Willes 
thought  he  was  proving  that  the  common  law 
always  had  been  in  accord  with  his  position. 
8o  f ar  as  the  question  of  policy  goes,  it  does 
not  seem  to  me  that  the  possibility— it  is  only 
the  poesibility — of  an  election  turning  out  to 
bave  been  unwise  is  a  sufficient  reason  for 
breaking  in  upon  a  principle  which  must  be 
admitted  to  be  sound  on  tae  whole,  and  for 
orerthrowine  the  doctrine  of  the  common  law 
by  a  judicial  fiat.  I  am  not  informed  of  any 
BUtistics  which  establish  that  judgments  for 
money  usually  give  the  Judgment  creditor 
odIv  an  empty  right. 

That  the  view  which  I  hold  is  the  view  of 
the  common  law,  I  think,  may  be  proved  bv 
considering  what  was  the  theory  on  whicu 
the  remedies  of  trespass  and  replevin  were 

SiTcn.  In  Y.  B.  19  Hen.  VI.  65,  pi.  5, 
ewton  says:  "If  you  had  taken  my  chat- 
tels, it  is  at  my  choice  to  sue  replevin,  which 
ihows  that  the  property  is  in  me,  or  to  sue  a 
writ  of  trespass,  wnich  shows  that  the  prop- 
erty is  in  the  taker ;  and  so  it  is  at  my  will 
to  waive  Uie  property  or  not.**  In  6  Hen. 
Vn.  8.  pi.  4,  Vavisor  uses  similar  language, 
•ad  ados:    ''And  so  it  is  of  goods  taken. 
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One  may  divest  the  property  out  of  himself, 
if  he  will,  by  proceeding's  in  trespass,  or  de- 
mand property  by  replevin  or  writ  of  deti- 
nue,* if  he  prefers.    There  is  no  doubt  Uiat 
the  old  law  was  that  replevin  affirms  prop- 
erty in  the  plaintiff,  and  trespass  disaftrm» 
it,  and  that  the  plaintiff  has  election.    Bro. 
"Trespass,"  pi.  184;  18  Vin.  Abr.  69tf.-  An- 
derson and  Warberton,   <7J.,   In  Bishop  v. 
Montaaue,  Cro.  Eliz.  92^.    The  proposition 
is  made  clearer  when  It  is  remembered  that 
a  tortious  possession — at  least,  if  not  felon- 
ious— carried  with  it  a  title  bv  wrong,   in^ 
the  case  of  chattels,  as  well  as  in  the  case  of 
a  disseisin  of  land,  as  appears  from  the  page- 
of  Viner  just  cited,  ana  as  has  been  sh'own* 
more  fully  by  the  learned  researches  of  Prof. 
Ames.    8  Harvard   Law  Rev.  28.     See  Id. 
826.    I  do  not  regard  that  as  a  necessary  doc- 
trine, or  as  the  law  of  Massachusetts ;  but  it 
was  the  common  law,  and  it  fixed  the  rela- 
tions of  trespass  and  replevin  to  each  other. 
Trespass,  and,  on  the  same  principle,  trover, 
proceed  on  the  footing  of  affirming  property 
in  the  defendant,  and  of  ratifying  the  act  of 
the  defendant  which  already  has  affirmed  it. 
I  do  not  see  on  what  other  ground  a  judgment 
for  the  value  can  be  justified.    If  the  title- 
still  is  in  doubt,  or  remains  in  the  plaintiff, 
the  defendant  ought  not  to  be  char/^ed  for 
anything  but  the  tortious  taking.    Again, 
cannot  uie  plaintiff  take  the  converted  chat- 
tel on  execution  ?    And  on  what  principle  can* 
he  do  so,  if  it  does  not  yet  belong  to  the  de- 
fendant? 

I  say  but  a  word  as  to  the  practical  diffi- 
culties of  the  prevailing  rule.  No  doubt 
they  can  be  met  in  one  wav  or  another.  Sup- 
pose the  plaintiff,  after  judgment,  were  to* 
retake  the  chattel  by  his  own  act.  It  would 
strike  me  as  odd  to  say  Ithat  this  satisfied  the- 
judgment,  and  as  impossible  to  sav  that  it 
satisfied  the  whole  judgment,  which  was  for 
the  tort,  as  well  as  for  the  value  of  the  prop- 
erty. Yet»  on  the  view  which  I  oppose,  I 
f>resume  that  Uie  judgment  could  not  be  col- 
ected.  See  Ooombe  v.  SoMom,  1  Dowl.  ^ 
R.  201. 

It  seems  to  me  that  the  opinion  which  I 
hold  was  the  prevailing  one  in  England  until: 
Brinemead  v.    Bdrriion,  eupra.     Bishop  v. 
Montague,  supra,   Fenner,  J,,   in  Boome  v.. 
Wooton,  Cro.  Jac.  78,  74,  Yelv.  67,  Moore, 
762 ;  Adams  v.  Broughton^  2  Strange,  1078,. 
Andr.  18,  19 ;  BucJdand  v.  Johnson,  15  C.  B. 
145,  157,  162, 168 ;  Serjeant  James  Manning'^ 
note  to  Bamett  v.  Brandao,  6  Man.  &  G.  640. 
See  Lamine  v.  DorreU,  2  Ld.  Raym.  1216, 
1217.    And  I  should  add  that  I  see  a  relic  of 
the  ancient  and  true  doctrine  in  the  otherwise 
unexplained  notion  that  when  execution  ia 
satisned  the  title  of  the  defendant  relates  back, 
to  the  date  of  the  conversion.    Hepburn  v. 
SeweU,  5  Harr.  &   J.  211,  9  Am.  Dec.   512;. 
Smith  V.  Smith,  51  N.  H.  571,  50  N.  H.  212. 
Compare  Atwater  v.  Tupper,  45  Conn.  144, 
148,  29  Am.  Rep.  674. 

The  only  authorities  binding  upon  us  are- 
the  ancient  evidences  of  the  common  law,  aa 
it  was  before  the  Revolution,  and  our  own 
decisions.  I  have  shown  what  I  think  waa 
Uio  common  law.  Our  own  decisions  leave 
the  question  open  to  be  decided  in  accoTdano» 
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with  it  OampbeU  ▼.  PhOpa,  1  Pick.  63,  66, 
70,  11  Am.  Dec.  189 ;  Bennett  v.  Hood,  1  Al- 
len. 47,  79  Am.  Dec.  705.  Many  cases  in 
other  states  are  collected  in  Freeman  on  Judg- 
ments, 4th  ed.  §  237. 

If  I  am  right  in  my  general  yiews,  they 
«pply  to  this  case.  The  plaintiff  recovered 
her  judgment  in  Connecticut,  to  be  sure,  as 
4LDcillary  administrator  there ;  but  the  horse 
was  there,  and  she  was  entitled  to  it  there. 


so  that  her  judgment  recovered  there  passed 
the  title.  Like  any  other  transfer  of  a  chat- 
tel, valid  in  the  place  where  it  was  made, 
and  where  the  chattel  was  situated,  it  will 
be  respected  el  se where.  The  Con  necticut  law 
was  not  put  in  evidence,  and  therefore  we 
must  presume  that  a  judgment  there  has 
whatever  effect  we  attribute  to  it  on  the 
principles  of  the  oomnum  law. 


SOUTH  CAROLINA  SUPREME  COURT. 


C.  MOYER,   Be9pt., 

V. 

SAST    SHORE  TERMINAL    CO.,    Appt. 
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Ifotleeofthe  by-laws  of  aoorporatloii 
reatrictiiis  the  ri^ hi  of  any  oAoer  to 


of  employ  mout  to  a 

period  lees  than  one  year  is  not  ohanceable  to  one 
who  makes  a  oontract  tor  services  to  the  corpo- 
ration with  a  general  manairer  of  the  oompany 
who  has  been  iriven  absolute  charge  of  its  bus- 
nesB  at  the  plaoe  of  oontract 
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Nora.— l(f eet  cf  eorporaU  bv-Iowf  om  nodee. 

An  attempt  to  ascertain  from  an  ezamlnatiOD 

■and  comparison  of  the  treatises  on  corporations 

what  is  the  effect  of  notice,  at  least  as  to  third  per- 

•eoDS,  of  the  by-laws  of  a  corporatloii,  will  result  in 

-considerable  confusion. 

One  of  the  leading  text-books  on  the  subjept 
says:  'Tersons  dealing  with  the  otBceiB  or  agents 
of  a  corporation  are  usually  chargeable  with  no- 
tice of  the  authority  conferred  upon  such  oflSoers 
«Dd  agents  in  the  by-laws,  bat  not  to  any  greater 
-extent.** 

Another  says:  **It  is  a  common  doctrine  that  per- 
sons dealing  with  the  agents  and  oflicers  of  a  cor- 
poration are  chargeable  with  notice,  not  only  of 
the  authority  conferred  upon  them,  but  of  the  re- 
strictions and  limitations  of  the  same  contained  in 
the  by-lavrs;**  but  afterwarda  adds:  "There  is  a 
distinction  made  as  to  notice  of  the  authority  con- 
ferred by  by-laws,  between  by-laws  of  tiie  corpo- 
ration conferring  or  reetricting  such  authority, 
4Uid  the  by-lavrs  of  the  directors.** 

Another  stating  the  rule  that  persons  dealing 
with  the  agents  and  oflicers  of  a  corporation  are 
•ehargeable  with  notice  of  the  authority  conferred 
npon  them,  says:  **Wlieo  the  authority  is  speciflc- 
ally  given  in  the  by-laws.  It  cannot  be  inferred  by 
Tlrtue  of  an  oflice.** 

On  the  other  hand,  another  leading  work  on  cor- 
porations says:  ^here  is  no  general  rule  compell- 
ing persons  dealing  with  the  corporation,  at  their 
peril,  to  take  notice  of  its  by-laws.  If  a  corporation 
appoints  an  agent  of  a  class  having  functions  and 
powers  according  to  the  general  custom,  a  person 
dealing  with  such  agent  is  not  affected  by  a  by- 
law restricting  the  powers  which  would  ordinarily 
belong  to  an  agent  of  that  class.  In  the  absence  of 
actual  notice  of  the  by-law.** 

And  another  important  work  on  the  subject  In  one 
place  says:  **Rule8  and  regulations  of  a  corporation 
-that  no  contracts  shall  be  binding  upon  it,  which  are 
not  in  writing  signed  by  its  president,  cannot  affect 
contracts  made  by  agents  of  the  corporation  with 
persons  having  no  notice  of  the  rule,**  while  In  a 
•different  place  it  says:  *'Penons,  although  not 
membOB  of  the  company,  who  engage  In  business 
-transactions  with  its  officers,  are  affected  with  not 
tice  of  limitations  upon  their  powers  prescribed  In 
the  corporate  by-laws.** 

This  divergence  and  disagreement  of  text-books 
Is,  to  a  considerable  extent,  explained  by  the  con- 
Hicting  statements  to  be  found  in  the  opinions  of  * 
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the  courts.  But,  as  will  appear  from  the  analysis 
and  comparison  of  the  decisions  which  follow,  the 
doctrine  of  the  courts  may  now  be  regarded  ss 
substantially  settled  without  conJUot. 

Am  to  memben  cf  the  eorporalion. 

It  may  be  said  to  be  a  general  rule  that  the  offlceis 
of  a  corporation  are  presumed  to  know  Its  by-laws. 
Thus,  an  officer  Is  presumed  to  know  of  a  by-law 
adopted  before  his  appointment  which  reserves  the 
right  to  remove  an  officer  at  pleasure.  Hunter  v. 
New  Orleans  Sun  Hut.  Ins.  Ck>.  96  La.  Ann.  1& 

So  the  secretary  of  a  corporation,  who  had  been 
long  in  its  service,  was  held  chargeable  with  nodoe 
of  a  by-law  of  this  kind  which  was  printed  in  a 
book  of  by-laws  in  which  he  was  named  as  secre- 
tary. Douglass  y.  Merchants  Ins.  Ool  T  L.  B.  A 
822. 118  N.  T.  484. 

So  the  by-laws  of  a  bank  are  admissible  In  evi- 
dence against  a  cashier  whose  duties  were  therein 
prescribed  and  who  had  access  to  them,  to  show  his 
liability,  althou^  be  was  not  one  of  the  corpo- 
ratois.  Bank  of  Wilmington  v.  Woliaston,  8  Us  t 
(DeUOQ. 

So  the  by-laws  of  a  land  and  loan  company  con- 
taining the  sutement  of  a  member*s  shares,  pay- 
ments, etc.,  was  held  admissible  against  him. 
Frank  v.  Morrison,  68  Md.  4ffi. 

But  a  shareholder  in  a  telegraph  company  Is  not 
chargeable  with  notice  of  a  resolution  of  a  board 
of  directors  limiting  its  liability  in  respeot  to  mes- 
sages. Pearsall  ▼.  Western  U.  Teleg.  Go.  124  N. 
Y.  2S6w  The  court  in  this  case  said:  **A  share- 
holder in  a  corporation  is  not  chargeable  with  con- 
structive notice  of  resolutions  adopted  by  the 
board  of  directors  or  by  provisions  in  the  by-laws 
regulating  the  mode  In  which  its  busineas  shall  be 
transacted  with  its  customers.*' 

Am  to  Kan  on  sCoelt 

In  theease  of  Brent  ▼.  Bank  of  Washington,  85  U. 
8. 10  Pet.  fili,  9  L.  ed.  664,  in  a  discussion  as  to  the  Ilea 
of  a  bank  on  its  stock  with  respect  to  a  claim  of  the 
United  States  to  priority  of  its  claim  against  the 
stockholder,  the  court  said:  ^Bvery  stockholder 
who  draws  or  Indorses  a  note  to  procure  a  loan 
from  the  bank  is  bound  to  know  the  terms  of  the 
charter  and  by^ws,**  and  the  lien  of  the  bank 
was  upheld. 

So  it  is  generally  held  that  the  by-laws  of  a  bank 
reserving  the  Uen  on  stock  for  indebtedness  to  the 
bank,  is  valid  as  to  the  members  of  the  corporatloB. 


8ee  also  33  L.  R.  A.  408;  37  L.  R.  A.  019;  43  L.  R.  A.  390. 
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APPEAL  by  defendant  from  a  iud^^ent 
of  tbe  Common  Pleas  Circuit  Court  for 
^Charleston  County  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  breach 
K^f  an  employment  contract     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Miun.  MItekell  *  Smith  for  appellant. 

Mr.  J.  N.  Niktluuis,  for  respondent: 

Corporations  can  only  act  through  agents, 
and  third  parties  are  Justified  in  dealing  with 
such  agents  on  the  assumption  that  they  are 
invested  with  all  the  powers  within  the  ap- 
parent scope  of  their  authority.  The  law  with 
regard  to  the  powers  and  authorl^  of  agents 
of  corporations  is  the  same  as  that  between  in- 
dividuals and  their  agents.  The  power  of  a 
general  agent  to  contract  within  his  apparent 
authority  canoot  be  limited  by  secret  instmc- 
ttODs  of  his  principal,  and  by-laws  not  known 
to  third  parties  cannot  be  invoked  to  destroy 
Tights  acquired  under  the  exercise  of  an  ap- 
parent authority,  with  which  the  agent  has 
been  invested. 


Morawetz,  Priv.  Corp.  §  688;  Walker  v.  WiU 
mingtan,  0,  d  A.  B.  Co.  26  S.  C.  85;  MeCreerp 
V.  Garvin,  89  S.  C.  876. 

Under  any  circumstances  as  ai^ainst  tbe 
plaintiff  without  fiome  evidence  on  defendant's 
part  of  notice  to  him  of  such  by-law  it  is  no 
defense. 

1  Wood.  Railway  Law,  p.  441. 

As  from  the  very  business  of  a  railroad  cor- 
poration, it  iB  impossible  to  conduct  it  without 
these  intermediate  agencies,  the  authority  of 
direct  agents  to  delegate  certain  of  the  powers 
to  such  intermediate  agents  is  conclusively 
presumed. 

1  Wood,  Railway  Law,  p.  444. 

The  appointment  of  subagents  was  clearly 
within  ttie  authority  of  a  general  manager 
"who  was  to  have  absolute  charge,"  and 
plaintiff  was  not  bound  even  to  look  beyond 
the  apparent  authority  with  which  Gaddis  was 
invested. 

Morawetz,  Priv.  Corp.  g  698;  StidOep  ▼.  Jfo- 
bile  In;  Co.  Bl  S.  C.  68. 


Tuttie  V.  WaltoD.  1  Oa.  49,  Atchison  Oounty  Bank 
y.  Durfee,  118  Mo.  431. 

And  the  by-law  reserving  such  a  lien  when 
printiHl  on  the  stock  is  notloe  to  any  one  wbo 
takes  the  stock.  State  Sav.  Abso.  t.  Nizon-Jones 
Printiner  Co.  25  Mo.  App.  642. 

But  bona  flde  purohaaen  of  stock  without  notice 
of  such  a  by-law  are  not  obarged  with  oonstrootiye 
oorice  of  it.  An irlo- California  Bank  v.  Grangers 
Bank,  63  Cal.  389;  Bank  of  Holly  Springs  ▼.  Pinson. 
0  M^ap.  421,  38  Am.  Rep.  880;  Driscojl  v.  West  Brad- 
ley &  Oary  Mffr.  Co.  50  N.  Y.  109;  Planters  ft  M. 
Mut.  Tns.  Co.  V.  Selma  Sav.  Bank,  03  Ala.  6)<5.  These 
cfl«es  are  all  cases  of  by-laws  of  banks  except  that 
of  Driscoll  T.  West  Bradley  &  Oary  Mffr.  Co.,  which 
was  a  case  of  a  manufacturing  corporation. 

Members  of  a  mutual  insurance  company  and 
beoeflt  society  are  bound  to  take  notice  of  Its  ex- 
isting by-laws  aifectlnfr  their  interest.  Pfister  v. 
XSerwijr,  122  Ind.  687:  Supreme  Lodge,  K.  of  P.  v. 
Koigfat,  8  L.  B.  A.  409, 117  Ind.  489:  HoUand  v.  Tay- 
lor. Ill  Ind.  121;  Bauer  v.  Samson  Lodge,  K.  of  P. 
IQSlDd.  202:  Supreme  Commandery  Knights  of  the 
Golden  Rule  v.  Ains worth,  71  Ala.  488, 48  i^m.  Rep. 
•S3Z;  Treadway  v.  Hamilton  Mut.  Ins.  Co.  29  Comu 
4S:  Coles  v.  Iowa  State  Mut.  Ins.  Co.  18  Iowa.  426; 
Wateh  V.  Atna  L.  Ins.  Ck).  80  Iowa,  148, 6  Am.  Rep. 
-864:  Mitchell  v.  Lycoming  Mut.  Ins.  Co.  61  Pa.  408. 

Tbe  same  was  held  in  Slmeral  v.  Dubuque  Mut. 
F.  Ins.  Co..  18  Iowa,  819,  with  respect  to  by-laws  re- 
ferred to  in  the  policy. 

But  in  Kingsley  v.  Kew  England  Mut  F.  Ins. 
Oo.,  8  Cusb.  893,  it  was  held  that  the  by-laws  of  a 
mutual  fire  insurance  company  related  to  notice 
of  laws  which  were  not  referred  to  in  the  policy, 
were  not  a  part  of  it  and  were  not  hlndlng  on  the 
poUcy-holder. 

8o  far  as  by-laws  assume  to  affect  the  contract  of 

taisuranoe  it  «f  uuld  seem  that,  as  in  this  case,  they 

•should  be  held  to  form  no  part  of  the  contract  if 

tfaey  were  not  referred  to  in  the  policy  when  this 

purported  to  be  complete  on  Its  face. 

So  in  Miller  v.  Hillsborough  Mut.  F.  Assur.  Asso., 
44  N.  J.  Kq.  224,  It  was  held  that  a  member  of  a 
matual  lire  insurance  company,  whose  policy  re- 
cites that  the  annexed  by-laws  are  conditions  of 
iasaranoe,  is  entitled  to  suppose  that  these  are  all 
the  br-laws  which  affect  it,  and  that  an  undlsclrsed 
h7-law  as  to  the  effect  of  non-occupancy  cannot  be 
allowed  to  operate  against  him.  and  that  the  policy 
may  he  re-formed  in  equity  excluding  from  it 
that  by-law  in  order  that  the  company  may  be- 
eoBie  liable  thereon  according  to  its  constitution 
"Sad  by-laws. 

-35L.R.A. 


A»  to  thepiMie  ffeneraJkh 

In  Cummings  v.  Webster,  48  Me.  197,  It  is  said  thai 
a  by-law  in  pursuance  of  a  charter  of  a  corpora* 
tion  Is  equally  binding  in  law  on  the  members  of 
the  coi^Mtration  and  all  others  acquainted  with  its 
method  of  doing  business;  but  the  question  how 
far  the  by-law  is  constructive  notice  to  persons 
doing  business  with  the  corporation  is  the  one  on 
which  the  conflict  la  found  in  the  text-books,  and 
which  has  appeared  to  some  extent  in  the  decisions 
of  the  courts. 

The  general  rule  is  laid  down  In  Bank  of  Holly 
Springs  V.  Pinson,  58  Miss.  421, 8R  Am.  Rep.  880,  that 
no  person  not  a  member  of  a  oorporation  can  be 
affected  in  any  of  hia  rights  by  a  corporate  by-law 
of  which  he  has  no  notice,  and  that  he  is  not  bound 
by  any  secret  limitations  or  restrictions  placed  on 
the  powers  of  an  officer,  by  by-law  or  otherwise. 

And  in  Bngland  it  has  been  held  that  a  mere  by* 
law  of  which  no  public  notice  has  been  given,  and 
which  may  be  altered  from  time  to  time,  is  not 
binding  on  third  persons  without  notice.  Be  As* 
iatic  Bkg.  Corp.  L.  R.  4  Ch.  App.  262. 

So  in  Massachusetts,  a  leading  case  lays  down  tbe 
rule  that  the  powers  of  officers  of  manofSactoring 
and  trading  companies  cannot  be  limited  to  special 
or  enumerated  powers  contained  in  by-laws  which 
are  not  known  to  peraons  dealing  with  them,  but 
that  such  officers  may  be  presumed  to  have  the  au- 
thority implied  by  their  designations.  Fsy  v. 
Noble,  U  Cush.  1. 

So  in  Illinois  by  several  cases  the  same  doctrine 
is  fairly  established.  Thus  in  Smith  v.  Smith,  8S 
m.  486,  it  is  held  that  by-laws  being  private  and 
accessible  only  to  the  officers  of  the  corporation, 
are  not  constructive  notice  to  other  persons,  and, 
therefore,  a  by-law  requiring  that  the  secretary 
should  counter-sign  a  deed  of  the  corporation  waa 
held  not  to  make  such  signature  absolutely  neces- 
sary to  the  validity  of  the  deed. 

So  in  Wait  v.  Smith,  92  111.  886,  a  stranger  to  a 
railroad  company  was  held  not  bound  to  know  its 
by-laws  as  to  the  power  of  officers  to  create  obli- 
gations, and  that  his  subsequent  membership  in 
tbe  company  did  not  have  any  retroactive  effect 
in  making  the  by-laws  constructive  notice. 

Again,  in  Union  Mut.  L.  Ins.  Co.  v.  White,  108 
111.  67.  third  persons  are  held  not  bound  to  know 
of  a  by-law  limiting  the  apparent  power  of  the 
president  of  a  foreign  corporation  acting  as  its 
general  agent. 

In  South  Carolina  the  same  doctrine  is  adopted 
not  only  in  the  main  case  but  in  the  case  of  Walker 
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If  the  alleged  by-law  could  not  affect 
plaiDtiflF'B  right  to  recover,  it  is  clearj  that 
Uiere  was  no  error  in  excluding  it. 

Morawetz,  Pri?.  Corp.  §  610. 

Hclvert  Oh,  J,,  delivered  the  opinion  of 
the  court: 

The  only  question  made  by  this  appeal  is 
whether  his  honor  Judge  Izlar,  erred  in  ruling 
certain  testimony  offered  by  defendant  (ap- 

Sellant)  to  be  incompetent  For  a  proper  un- 
erstandinff  of  this  question  it  will  be  neoes- 
saiy  to  make  a  brief  statement  of  the  nature  of 
the  action  and  of  the  testimony  adduced  by 
the  plaintiff  to  sustain  his  claim.  In  the  sec- 
ond paragraph  of  the  complaint  the  plaintiff 
alleges  substantially  that  on  the  28d  July,1891, 
he  was  employed  oy  the  defendant  as  agent, 
by  the  year,  at  a  salary  of  $1,800  per  year, 
payable  monthly.  In  the  third  paragrapn  the 
allegation  substantially  is  that  on  the  day 
named  plaintiff  entered  upon  his  duties,  and 
duly  discharged  the  same  until  the  18th  of 
Noyember,  1891,  and  was  then,  and  always 
thereafter  until  the  28d  July,  1892,  ready  and 
willing  to  perform  said  duties;  fourth,  that 
on  the  18th  of  November,  1891,  the  defendant 
refused,  and  continues  to  refuse,  to  allow 
plaintiff  to  discbarge  the  duties  of  his  employ- 
ment; and  Judgment  is  demanded  for  the  bal- 
ance due  hfm  on  his  salary  up  to  the  28d  July, 
1892.  In  the  answer,  defendant  denies  the 
allegations  contained  in  the  second  and  third 


paragraphs  of  the  complaint;  and  fai  answer 
to  the  fourth  paragraph  of  the  complaint  de- 
fendant says  that  the  employment  of  defend- 
ant was  duly  terminated  on  the  Ist  of  Decem- 
ber, 1891.  So  that  the  only  issue  was  whether 
plaintiff  was  employed  by  the  year,  and  enti- 
tled to  his  sslary  up  to  the  end  of  the  year  ter- 
minating on  the  23d  of  July,  1892.  The 
plaintiff,  without  objection,  offered  testimonj 
tending  to  show  that  he  was  employed  by 
Gaddis,  the  general  manager  of  the  defendant 
company,  on  the  28d  of  July  ,1890,  by  the  year,. 
to  serve  the  company  as  agent,  at  the  salary 
stated  in  the  complaint;  that  he  continued  i» 
such  employment  up  to  the  19th  of  Noyeoaber. 
1891,  when  the  defendant  company  refused  to 
allow  him  to  continue  such  servioe;  that  on 
the  20th  of  October,  1891,  one  Bwanitz.  who* 
seems  to  have  been  the  consulting  engineer 
of  the  company,  asked  plaintiff  for  his  resig- 
nation, which  he  declined  to  give;  that  a  few 
days  after  Swanitz  offered  to  employ  plaintiff' 
as  bookkeeper  at  a  salary  of  $76  per  month  if 
he  would  resign  his  position  as  agent,  which 
was  likewise  declined;  that  on  the  81st  Octo- 
ber, 1891,  plaintiff  was  formally  notified  in 
writing,  signed  by  the  vice-president  of  the 
company,  and  countersigned  by  said  Swan- 
itz, as  consulting  engineer,  that  he  was  di» 
charged  for  cause;  that  Ghuidis.who  appointed 
plaintiff  as  agent,  when  applied  to  to  become 
the  general  manager  of  the  company,  by  a  let- 
ter from  the  president  of  the  company,  writ- 


V.  WilmlDffton,  C.  ft  A.  R.  CJo.,  26  S.  C.  80,  where  the 
refrulation  of  a  oorporation  forbidding  agents  to 
make  contracts  except  In  writlnff,  signed  by  the 
president  of  the  company,  was  bold  not  binding  on 
persons  who  bad  no  notice  thereof,  to  defeat  the 
purchase  by  a  railroad  road-master  of  material 
needed  for  the  road. 

In  Missouri  also,  a  similar  by-law  of  a  manufac- 
turinir  company  llmitlnir  the  power  of  its  oflSoets 
to  buy  property  costing  more  than  |2S,  without 
authority  of  the  board  of  directors,  was  held  not 
binding  on  a  vendor  of  goods  used  In  the  business, 
who  had  no  notice  of  the  by-law.  TenBroek  v. 
Winn  Boiler  Compound  Ck).  20  Mo.  App.  19. 

So  In  Colorado  a  by-law  forbidding  the  con- 
tracclng  uf  any  debt  except  by  order  of  the  board 
of  directors  Is  held  not  to  bind  a  person  who  Is 
not  a  member  of  the  corporation,  and  who  has  no 
notice  of  the  by-  law.  A.rapahoe  Cattle  &  Land  CO. 
V.  Stevens,  18  Colo.  684.  This  was  a  case  where 
eompensatlon  was  claimed  for  services  in  procur- 
ing the  loan  of  money  to  the  corporation  that  was 
used  to  pay  on  a  purchase  of  property  which  the 
president  and  secretary  of  the  company,  who  em- 
ployed the  services,  had  power  to  make.  Although 
the'court  considers  that  the  by-law  does  not  neces- 
sarily apply.  It  states  the  general  rule  that  persons 
who  are  not  members  of  a  corporation  are  not 
bound  by  a  by-law  of  which  they  have  no  notice. 

The  failure  to  comply  with  the  by-law  in  calling 
a  meeting  of  the  X)Obt6  of  directors  of  a  corpora- 
tion win  not  defeat  a  deed  of  trust  made  at  such 
meeting  to  a  third  person.  Samuel  v.  HoUaday,  1 
Woolw.  C.  C.  400,  McCabon,  214. 

And  where  a  corporation  has  accepted  the  ben- 
efits of  a  purchase  with  knowledge  of  the  facts.  It 
cannot  set  up  In  defenM  of  a  claim  for  the  pur- 
chase price,  that  it  bad  been  made  in  violation  of 
a  by-law  prohibiting  such  purchase  without  au- 
thority of  the  board.  Donovan  v.  Halsey  Fire  En- 
gine Oo.  68  Mich.  88.  In  such  a  case  as  this,  the  . 
court  clearly  regards  the  subsequent  ratification  | 

25  L.  R.  A. 


as  sufficient  to  create  an  implied  assumpsit,  Irre- 
spective of  the  validity  of  the  purchase  in  the  first 
place. 

But  while  the  above  cases  agree  in  doctrine  %n9 
establish  the  law  in  their  respective  JurisdictloDB* 
some  Virginia  and  New  York  oases  have  been  re- 
garded as  establishing  the  directly  contrary  doc- 
trine. Thus  in  Bocock  v.  Alleghany  Goal  &  Iron 
Co.,  8S  Ya.  018.  It  is  declared  that  a  person  dealing 
with  a  corporation  through  an  agent  is  bound  to 
take  notice  of  its  charter  and  by-laws  and  ways  of 
doing  business. 

So  in  Haden  v.  Farmers  &  Mechanics  F.  A8so..80* 
Ya.  601.  it  Is  said  that  a  person  must  take  notice  of 
theckiarter,  constitution,  and  by-lawa  of  a  corpo- 
ration with  which  he  makes  a  contract. 

But  in  each  of  these  cases  the  decision  was  in^ 
effect  as  to  the  power  of  an  agent,  and  did  not 
particularly  involve  the  effect  of  a  by-law  limiting 
the  apparent  and  usual  power  of  such  agent  That 
is,  the  cases  in  reality  only  decided,  on  this  point,. 
that  a  valid  contract  cannot  be  made  by  an  agent 
of  a  corporation  in  excess  of  his  authority.  Tfaer 
do  not  Involve  or  decide  the  question  as  to  the  ef- 
fect of  a  corporate  by-law  to  out  down  or  limit 
the  power  which  the  agent  would  ordinarily  po»> 


The  more  serious  opposition  to  the  doctrine  of 
the  cases  above  cited,  which  deny  that  a  by-law  Is 
a  notice  to  strangers,  is  found  in  a  series  of  New 
York  cases  which  have  been  largely  cited  in  sup- 
port of  the  opposite  doctrine.  The  leading  case 
among  them  was  that  of  Adrianoe  v.  Boome.  SS 
Barb.  411.  which  declared  that  there  was  no  grant 
of  power  in  the  name  by  which  an  officer  was  (in- 
Ignated,  especially  when  the  authority  of  the  oiB« 
cer  was  spedfled  in  the  by-laws. 

The  same  proposition  was  declared  in  Dabney  v. 
Stevens,  10  Abb.  Pr.  N.  S.  88,  the  former  case  ap- 
plying the  rule  to  the  superintendent  of  a  manu- 
facturing company,  and  the  latter  to  the  president 
of  suob  a  company,  holding  that  the  powers  of 
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ten  from  New  York,  where  the  ofBce  of  the  | 
company  seems  to  have  been  located,  was  told 
in  said  letter,  among  other  things:  "  You  are 
to  have  absolute  charge  there/'  and  in  a  short 
time  afterwards  he  received  his  appointment 
in  writiDg,  signed,  **East  Shore  Terminal 
Company,  by  Qeo.  A.  Evans,  President." 
After  tliis  testimony,  and  other,  which  it  is 
not  deemed  necessary  to  state,  was  offered,  the 
plaintiff  closed,  and' the  defendant,  in  offering 
Its  testimony,  which  is  not  set  out  in  the 
"case,"  offered  in  evidence  the  by-laws  of 
the  East  Shore  Terminal  Company,  "  toproTe 
that  no  officer  of  the  company,  except  the 
hoard  of  dirt  ctors,  was  authorized  to  make 
contracts  for  service  for  the  period  of  a  year." 
To  the  evidence  thus  offered  plaintilTs  counsel 
ohjected,  and  the  court  sustained  the  objection, 
to  which  ruliuj^  defendant  duly  excepted,  and 
the  only  question  is  as  to  the  correctness  of 
BQch  ruling. 

It  seems  to  be  conceded  in  the  argument 
of  counsel  for  appellant  that  a  stranger  in 
dealing  with  a  corporation  is  not  bound  to 
inqaireinto  the  by-laws  of  such  corporation  in 
order  to  ascertain  whether  the  officer  or  agent 
with  whom  he  is  dealing  has  authority  to  act; 
but  whether  conceded  or  not,  the  case  of 
Walk^  V.  Wilmington,  C.  d  A,  B.  Co.^  26  8. 
C.  bO,  IS  sufficient  authority  to  sustam  that 
proposition,  for  as  was  said  in  that  case:  '*Now, 


it  is  well  settled  that  a  corporation  may  con- 
tract and  be  contracted  with  through  an  agent, 
whose  authority  may  be  implied  from  facts 
and  circumstances  showing  recognition  or 
ratification  by  the  corporation.  Indeed,  it 
seems  that  the  same  presumptions  are  appli- 
cable, in  this  respect,  to  corporations  as  to 
natural  persons."  See,  also,  to  same  effect, 
McOreery  v.  Oarvin,  89  8.  C.  875,  likewise  cited 
by  counsel  for  respondents.  But  it  is  contended 
that  the  plaintiff  here  is  not  a  stranger,  but  la 
an  employ^  of  the  company,  and  therefore 
bound  to  take  notice  of  the  by-laws  of  the 
company.  While  it  may  be  quite  true  that 
the  plaintiff  is  not  now  a  stranger,  yet  he  cer- 
tainly was  so  when  he  entered  into  the  con- 
tract upon  which  this  action  was  Imsed,  with 
the  general  mana^r  of  the  company,  who, 
when  he  was  appointed,  was  told  by  the  presi- 
dent of  the  company,  **Yoa  are  to  have  abao- 
lute  charge  there,"  and  who,  therefore,  plain- 
tiff had  a  right  to  assume,  was  invested  with 
ful  authority  in  the  premises.  And  when  to 
this  are  added  the  facts  that  the  plaintiff  en- 
tered upon  the  work  for  which  he  was  em- 
ployed, and  continued  to  discharge  the  duties 
of  nis  office  for  more  than  a  year  without  any 
demur  or  complaint  upon  the  part  of  the  com- 
pany or  anv  of  its  offioers'or  agents,  until  af- 
ter a  consiaerable  portion  of  the  second  year 
had  elapeed;  and  when  the  company,  by  its 


Ricb  otBoers  were  limited  by  the  by-iaws,  even  in 
RBpect  to  their  dealings  with  third  persons  who 
bad  no  notice  of  the  by-law. 

Tlie  same  doctrine  in  substanoe  Is  declared  In 
DeBost  V,  Albert-Palmer  Co.  85  Hun,  886;  Kisley  v. 
iDdianapolls,  B.  ft  W.  R.  Co.  1  Hun.  202;  Smith  v. 
Oo-operadve  Dress  Asso.  12  Daly,  804:  Westerfleld 
T.  Radde,  7  Daly,  326;  Bohm  v.  Loewer's  Gam- 
briDius  Brew.  Co.  80  N.  Y.  8.  B.  424 :  Rathburn  v. 
fioow.  22  K.  Y.  8.  R.  227.— all  of  which  adopt  In 
folMtance  the  mie  that  the  powers  of  corporate 
officers  and  agents  are  limited  by  the  by-laws, 
eren  as  to  third  persons  without  notice  of  the  by- 
liws. 

lo  Bohm  V.  Loewers  Ckunbrinius  Brew.  Co.,  su- 
pra, a  by-law  requiring  that  every  contract  of  $600 
or  more  must  be  in  writing,  executed  by  both 
IKeaklent  and  treasurer,  and  attested  by  the  seal 
of  the  corporation,  was  held  eif eotual  to  defeat  a 
lease  In  which  the  rent  agreed  upon  was  more 
than  $5001,  and  which  was  signed  by  the  president 
alone  without  seaL  The  oonrt  held  that  the  lessor 
was  chargeable  with  notice  of  the  by-law. 

So  iD  Rathburn  v.  Snow,  ntvrci,  a  by-law  to  the 
effect  that  no  debts  or  obligations  should  be  con- 
tracted bj  any  officer  or  agent,  unless  by  express 
authority  given  by  a  majority  of  a  boai^  of  trus 
tees  at  a  meeting,  was  held  binding  on  one  who 
made  a  sale  to  the  superintendent  of  the  oompany, 
wlwre  he  had  not  been  expressly  authorized  in 
this  manner. 

Bat  all  these  New  York  oases  were  decided  by 
ooQits  whose  decisions  were  subject  to  review  In 
the  court  of  appeals;  and  on  appeal  from  the  de- 
eiiioD  In  Rathburn  v.  Bnow,  supra,  the  court  of 
appeals,  to  10  L.  R.  A.  866,  128  N.  Y.  848.  fully 
adopted  the  contrary  dootrina  It  said:  **By-]aw8 
of  business  corporations  are,  as  to  third  persons, 
prlrate  regulations,  binding  as  between  the  oor^ 
PomtloQ  and  its  members  or  third  persons,  having 
kDowledge  of  them,  but  of  no  f oroe  as  Umltatluns. 
perae,as  to  third  persons  of  an  authority  which, 
sxcept  for  the  by-laws,  would  be  constmed  as 
wtiliiii  tbe  apparent  scope  of  the  agency.**  The 
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court  made  no  reference  to  the  contrary  decisions 
of  the  lower  courts  of  the  state,  and  did  not  Inti- 
mate that  the  question  was  doubtful  or  disputed, 
but  cited  in  support  of  the  proposition  above 
quoted  the  case  of  Eay  v.  Noble,  12  Cush.  1,  and 
other  authorities. 

This  decision  substantially  secures  unanimity  of 
doctrine  on  this  subject,  as  the  Virginia  cases 
above  referred  to  do  not  really  decide  anything  to 
the  contrary,  and  it  may  be  presumed  that  no 
court  will  hereafter  hold  that  private  by-laws  of 
a  corporation  are  notice  to  strangers,  unless  it 
does  so  on  the  supposed  authority  of  cases  which 
are  now  overruled. 

In  the  case  of  Martin  v.  Niagara  Fails  Paper 
Mfg.  Co.,  44  Hun,  182,  a  by-law  providing  that  the 
secretary  should  sigrn  all  contracts  of  the  corpora^ 
tion  was  construed  to  be  a  designation  of  his  pow* 
ers,  and  not  to  make  his  signature  an  absolute 
condition  of  the  validity  of  a  contract  by  the  cor- 
poration. 

Again,  in  Marine  Bank  of  Buffalo  v.  Butler  Col- 
liery CO.,  28  N.  Y.  8.  EL  818,  where  a  by-law,  never 
published  to  the  world,  had  been  habitually  disre* 
garded  by  the  corporation,  the  court  held  that  It 
could  not  set  up  the  by-law  to  counterrall  author- 
ity which  had  been  publicly  conferred  by  letter. 

The  by-law  of  a  bridge  oompany  as  to  a  penalty 
for  fast  riding  or  driving,  which  had  not  been 
posted  on  the  bridge,  as  required  by  statute,  waa 
held  not  binding  on  any  person  who  had  not  actual 
notice  of  it.  Worcester  v.  Bssex  Merrimac  Bridge 
Corp.  7  Gray,  467. 

So  it  was  considered  by  the  court  but  not  acta- 
ally  decided,  that  a  by-law  of  a  railroad  company* 
as  to  liability  for  baggage,  would  not  bind  the 
passenger  without  notice,  or  porting  of  the  by- 
law at  stations.  Great  Western  R.  Co.  v.  Good- 
man, 11  Bnir.  L.  &  Bq.  548, 16  Jur.  888L 

The  fact  that  a  savings  bank  depositor  could  not 
read  a  rule  of  the  company  printed  in  its  pasa- 
book  was  held  not  to  defeat  Its  effecrt  as  notice  to 
him.  Burrill  v.  Dollar  8av.  fiank«  80  Pa.  184,  8t 
Am.  Rep.  8001  B.  A.  B. 
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attempt  to  obtain  from  the  plaiDtiff  the  resig- 
nation  of  hU  office,  and  by  its  threat  of  dis- 
charp;e  for  cause,  had  thereby  practically  rec- 
ognized the  legality  of  the  appointment  made 
by  the  general  manager  (for  it  woald  be  ab- 
surd to  ask  for  the  resignation  of  an  office 
"which  had  never  been  conferred,  or  to  dis- 
charge for  cause  a  person  from  an  office  which 
he  never  held),  it  seems  to  as  that  it  is  too  late 
now  for  the  company  to  attempt  to  shield  itself 
from  the  performance  of  a  contract  made  by 
its  general  manager  with  a  subordinate  official, 
-who  was  apparently  invested  with  tbe  authority 
to  act  for  the  company, — *'Tou  are  to  have 
absolute  charge  there,'^  by  interposing  a  pro- 
vision in  its  by-laws,  which  had  never  been 
communicated  to  the  general  manager  or  to 
the  plaintiff,  forbidding  the  making:  of  such 
contract.    We  think,  therefore,  that  there  was 


no  error  on  the  part  of  the  dreuit  judge  in  re- 
fusing to  admit  the  by-laws  as  testimony  in 
this  case.  We  are  not  prepared  to  admit  that 
the  by-laws  of  a  corporation,  which  have 
never  been  published  or  commonicated  to  its 
subordinate  officers  or  employ^,  are  competent 
evidence  against  such  subordinates  In  any  case. 
The  by-laws  of  a  corporation  are  usually  in 
the  possession  and  under  the  control  of  the 
corporation,  and,  until  proper  measures  are 
taken  to  inform  the  subordinates  and  em- 
ployes of  their  contents,  we  do  not  see  how 
they  can  be  held  bound  by  provisions  of 
the  by-laws,  of  which  they  have  never  been  in- 
formed. 

T%e  jndgmmt  nf  <Am  ooviri  i»  ihatihA  judg- 
ment  nf  the  Oirouit  Court  be  affirmed,  ' 

HcGowan  and  Pope»  JJ,,  concur. 
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TEXAS  Sb  PACIFIC  R.  CO.,  Appt., 

e. 

Nancy  J.  GAT  ei  ol. 
(88  Tex.  STL) 

1.  A  dreiiit  eourt  of  the  United  States 
In  Iionlsiana  luus  ao  Jurisdiction  over 
property  in  Texas  such  as  oonfers  upon  It  power 
to  appoint  a  receiver  of  a  railroad  in  Texas  which 
Is  tbe  property  of  a  corporation  created  by  con- 
gress. 

S«  A  person  appointed  receiver  of  a 
railroad  by  a  court  without  Jurisdio- 
tion*  if  permitted  by  the  railroad  company  to 
take  poflseflsion  and  operate  the  road,  is  merely 
the  agent  of  the  company  which  is  liable  for  his 
negligence. 

8«  A  statute  deelarlnur  that  no  reeeiver 
shall  be  appointed  on  petition  ef  the  owner 
of  the  property  is  but  a  legislative  declaration  of 
the  rule  of  equity. 

4*  A  railroad  receiTer  appointed  by 
collusion  of  the  parties  to  the  suit  is  no 
more  than  an  agent  or  superintendent  of  the 
railroad  company  for  whose  acts  the  company  is 
liable,  although  the  law  would  not  have  made 
the  company  liable  for  his  acts  if  he  had  been 
lawfully  appointed. 

6.  No  estoppel  against  showing  that 
a  receiver  was  really  the  ai^ent  of  a 
railroad  company  bMause  ooliusively  ap- 
pointed is  created,  so  as  to  prevent  cbanrkig  tbe 
railroad  company  with  his  negligence  by  making 
a  contract  of  employment  with  him  as  receiver. 

6«  XVaudulent  concealment  of  a  cause 
of  action  takes  the  case  out  of  the  bar  of  the 
statutes  of  limitation  unless  plaintiflTB  failure  to 
discover  the  facts  is  due  to  his  negligence. 

V*  Failure  to  state  the  law  on  sui  issue 

a  not  ground  for  reversal  if  no  instruction  on 
that  question  to  requested. 

(A.!>rll    80,1801) 


aUESTIONS  CERTIFIED  by  the  Oanrt  of 
Civil  Appeals  for  the  Second  Supreme 
Judicial  District  for  the  opinion  of  the  8a- 
preme  Court  whidi  arose  upon  appeal  bf 
defendant  from  a  Judgment  in  faver  of  plain- 
tiff in  an  action  brought  to  recover  damages 
for  the  alleged  wrongful  killing  of  plaintiff's 
intestate.  Amtoere  returned  fawnrabU  to  ap- 
peUeee, 

The  facts  are  stated  in  the  opinion. 

'Meeere,  Finch  *  Thompson  and  Sted- 
man  fr  Thompson  for  appellant. 

Mesen.  Ball*  Wynne  *  UcGart  for  ap- 
pellees. 

Stayton,  Oh,  J,,  delivered  the  opinion  of 

the  court : 

This  action  was  brought  by  the  wife  and 
minor  child  of  John  M.  G^y  to  recover  from 
John  C.  Brown,  as  receiver  for  the  Texas  & 
Pacific  Railway  Company,  damages  for  an 
injury  received  by  him  while  in  employment 
of  the  receiver,  which  resulted  in  his  death. 
At  the  time  the  action  was  brought,  John  C. 
Brown  was  operating  the  Texas  &  Pacific 
Railway  as  receiver  under  appointment  made 
by  the  circuit  court  of  the  tJnited  States  sit- 
ting for  the  eastern  district  of  Uie  state  of 
Louisiana,  but  pending  the  litigation  the 
receiver  was  discharged.  After  the  discharge 
of  the  receiver  with  pleadings  setting  up 
that  fact,  a  Judgment  was  rendered  anin^ 
him  which,  on  appeal,  was  reversed.  Bihotm 
V.  Oay,  76  Tex.  444.  After  this  the  plead- 
ings were  amended,  and  thereby  the  Texas 
&  Pacific  Railway  Company  was  made  a  de- 
fendant, but  this  did  not  occur  until  more 
than  one  year  had  elapsed  after  the  death  of 
John  M.  Gay.  The  pleadings  show  a  state 
of  facts  which  would  have  entitled  John  M. 
Gay  to  have  maintained  his  action  against 
the  railway  company  for  the  injury  had  be 
lived ;  but,  as  it  has  been  held  that  actions 
for  injuries  resulting  in  death  could  not  be 


HOKa— Annotation  oould  add  Uttle  to  tbe  value 
of  the  above  opinion  upon  the  question  of  the 
Jurisdiotionof  United  States  circuit  ooiuts.  lliat 
the  powers  of  a  reoeiver  are  ordinarily  UssUsd  to 
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ttie  Jurisdiction  of  the  oonrt  appolntfnir  him,  see 
nets  to  As  Schuyler's  Steam  Tow-Boat  Oaai.TJ 
80L.B.A.8n. 


See  also  42  L.  R.  A.  716. 
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maintained  against  receivers  anler  the  law 
as  it  was  when  the  injury  and  death  in  ques- 
tion occurred,  questions  have  been  certified 
to  tliii  court  under  pleadings  and  a  judg- 
ment againist  the  railway  company  which 
make  them  pertinent.  The  questions  will 
be  considerea  in  their  order : 

**  First.  Did  the  circuit  court  of  the  United 
States  for  the  district  of  Louisiana  have  Ju- 
risdiction to  take  possession,  through  a  re- 
cei?er,  of  that  part  of  the  road  situated  in 
the  state  and  northern  district  of  Texas?" 
The  Texas  Pacific  Railroad  Company  was 
chartered  by  an  Act  of  Congress  approved 
March  3,  1871,  by  which  It  was  "empowered 
to  lay  out,  locate,  construct,  furnish,  main- 
tain, and  enjoy  a  continuous  railroad  and 
telegraph  line,  with  the  appurtenances,  from 
a  point  at  or  near  Marshall,  county  of  Har- 
rison, state  of  Texas ;  thence  bv  the  most  di- 
rect and  eligible  route,  to  be  determined  by 
said  company,  near  the  thirty- second  parallel 
of  north  latitude,  to  a  point  at  or  near  £1 
Paso;  thence  by  the  most  direct  and  eligible 
route,    to   be   selected    by    said    company, 
through  New  Mexico  and  Arizona  to  a  point 
on  the  Rio  Colorado,  at  or  near  the  south- 
eastern boundary  of  the  state  of  California; 
thence  by  the  most  direct  and  eligible  route 
to  San  Diego,  California,  to  Ship  s  channel, 
in  the  Bay  of  San  Diego,    in  the  state  of 
California."    Act  1871,  ^  1.     By  the  fourth 
section  of  the  Act  the  company  was  empow- 
ered ''to  purchase  the  stock,   land  grants, 
franchises  and  appurtenances  of,  and  con- 
solidate on  such  terms  as  may  be  agreed 
apon  between  the  parties,  with  any  railroad 
company  or  companies  heretofore  chartered 
by  congressional,  state  or  territorial  author- 
ity, on  the  route  prescribed  in  the  first  sec- 
tion of  this  Act."    The  ninth  section  of  the 
Act  provided  for  a  grant  of  lands  to  the  com- 
pany for  so  much  of  its  road  as  was  to  be 
constructed   through  the   territories  of  the 
United  States  and  the  state  of  California. 
The  twenty -second  section  of  the  Act  pro- 
Tided  "that  the  New  Orleans,  Baton  Rouge 
and  Yicksburg  Railroad  Com  pan  v,  chartered 
^  the  state  of  Louisiana,   shall  have  the 
right  to  connect,  bv  the  most  eli|pible  route 
to  be  selected  by  said  company,  with  the  said 
Texas  Pacific  Railroad  at  its  eastern  ter- 
minos,    and    shall    have    the   right-of-way 
through  the  public  lands  to  the  same  extent 
granted  hereby  to  the  said  Texas  Pacific  Rail- 
road Company ;  and  in  aid  of  its  construction 
from  New  Orleans  to  Baton  Rouge,  thence 
by  way  of  Alexandria  in  said  state  to  con- 
nect with  the  said  Texas  Pacific  Railroad 
Company  at  its  eastern  terminus,  there  is 
hereby  granted  to  said  company,  its  succes- 
sors and  assigns,  the  same  number  of  alter- 
nate sections  of  public  lands  per  mile  in  the 
itate  of  Louisiana,  as  are  by  this  act  granted 
in  the  state  of  California  to  said  Texas  Pacific 
Railroad  Company.**    The  seventeenth  sec- 
tion of  the  Act  required  the  construction  of 
tlic  road  to  commence  **  simultaneously  at  San 
l^iego  in  the  state  of  California  and  from  a 
point  at  or  near  Marshall,  Texas,  as  herein- 
before described,  and  so  prosecute  the  same 
as  to  nave  at  least  fifty  consecutive  miles  of 
railroad  from  each  of  said  points  complete 
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and  in  running  order  within  two  years  after 
the  passage  of  this  act ;  and  to  so  continue 
to  construct  each  year  tliereafter  a  sufficient 
number  of  miles  to  secure  the  completion  of 
the  whole  line  from  the  aforesaid  point  on 
the  eastern  boundary  of  the  state  of  Texas  to 
the  Bay  of  San  Diego,  in  the  state  of  Cali- 
fornia, as  aforesaid,  within  ten  years  after 
the  passage  of  this  act."  Congress  passed  a 
supplementary  act,  which  was  approved  on 
May  2,  1872,  and  the  first  section  of  tliat 
changed  the  name  of  the  corporation  to  the 
"Texas  &  Pacific  Railway  Company."  The 
fifth  section  declared  "that  the  said  Texas  A 
Pacific  Railway  Company  shall  commence 
the  construction  of  its  road  at  or  near  Mar* 
shall,  Texas,  and  proceed  with  its  construc- 
tion under  the  original  act  and  this  sup* 
piemen t,  or  in  pursuance  of  the  authority 
derived  from  any  consolidation  as  aforesaid, 
westerly  from  a  point  near  Marshall,  and  to* 
wards  San  Diego  in  the  state  of  California, 
on  the  line  auuiorized  by  the  original  act, 
and  so  prosecute  the  same  as  to  have  at  least 
one  hundred  consecutive  miles  of  railroad 
from  said  point  complete  and  in  running 
order  within  two  years  after  the  passage  of 
this  act ;  and  so  continue  to  construct  each 
year  thereafter,  a  suflScient  number  of  miles, 
not  less  than  one  hundred,  to  secure  the  com- 
pletion of  the  whole  line,  from  the  aforesaid 
point  on  the  eastern  boundary  of  the  state  of 
Texas  to  the  Bay  of  San  Die^o  in  the  state 
of  California,  as  aforesaid,  within  ten  years 
after  the  passage  of  this  act;  and  the  said 
road  from  Marshall,  Texas,  throughout  the 
length  thereof,  shall  be  of  uniform  gaupre.* 
After  providing  for  construction  from  Snn 
Die^o  eastward,  the  section  contains  the  fol- 
lowing^ :  "Provided,  that  said  Texas  <&  Paci- 
fic Railway  Company  shall  be  and  is  hereby 
authorized  and  required  to  construct,  main- 
tain, control  and  operate  a  road  between 
Marshal],  Texas,  and  Shreveport,  Louisiana, 
or  control  and  operate  any  existing  road  be- 
tween said  points  of  the  same  gauee  as  the 
said  Texas  &  Pacific  Railroad  ;  and  that  all 
roads  terminating  at  Shreveport  shall  have 
the  right  to  make  the  same  running  conneo* 
tions,  and  shall  be  entitled  to  the  same  priv- 
ileges for  the  transaction  of  business-  in 
connection  with  the  said  Texas  &  Pacific 
Railway  as  are  panted  to  roads  intersecting 
therewith:  provided  further,  that  nothing 
herein  shall  be  construed  as  changing  the 
terminus  of  said  Texas  A  Pacific  Railway 
from  Marshall  as  provided  in  the  original 
act.*  The  Southern  Pacific  Railroad  Com- 
pany was  chartered  by  the  laws  of  this  state, 
and  was  empowered  to  construct,  own,  and 
operate  a  railway  from  the  eastern  boundary 
of  Texas  to  £1  Faso.  Special  Laws  1852,  p. 
197 ;  Special  Laws  1856,  p.  76 ;  Special  Laws 
1860,  p.  180.  The  Southern  Transcontinental 
Railway  Company  was  also  chartered  under 
the  laws  of  this  state,  and  empowered  to  con- 
struct a  railway  from  a  point  on  Uie  eastern 
boundary  of  Texas  to  its  western  boundary. 
Special  Laws  1870,  p.  40 ;  Special  Laws  1871, 
p.  92.  These  corporations  were  authorized 
to  consolidate  with  the  Texas  &  Pacific  Rail- 
way Company.  Special  Laws  1871,  p.  4^9. 
Under  this,  and  the  act  of  congress  before 
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referred  to,  the  conBoIldatlon  of  these  roads 
was  effected,  and  congress,  by  an  act  ap- 
proved June  22,  1874,  ratified  the  consolida- 
tion, and  declared  that  the  **  roads  so  merged 
as  aforesaid  shall  for  that  and  all  other  pur- 
poses be  deemed  and  taken  to  be  a  part  of 
the  said  Texas  &  Pacific  Railway,  and  shall 
hereafter  be  subject  to  all  the  provisions  and 
limitations  of  the  act  of  congress  incorporat- 
ing said  company  and  of  the  supplement 
thereto. " 

These  are  the  laws  under  and  by  virtue  of 
which  the  Texas  A  Pacific  Railway  Company 
exists,  and  it  is  evident  from  these  that  the 
eastern  terminus  of  that  road  is  at  the  eastern 
line  of  the  state  of  Texas,  and  that  no  part 
of  it  is  in  the  state  of  Louisiana.  It  is  true 
that  the  supplementary  act,  as  well  as  the 
original,  contemplated  that,  through  some 
other  road,  connection  between  the  terminus 
of  the  Texas  &  Pacific  Railway  and  Shreve- 
port,  in  the  state  of  Louisiana,  should  be 
made,  and  to  that  end  the  later  act  required 
that  company  to  make  such  a  connection 
through  a  good  road  to  be  built,  controlled, 
and  operat^  by  it,  or  bv  some  existing  road 
between  those  points  of  which  it  might  be 
able  to  obtain  control ;  but  that  act  expressly 
declares  that  **  nothing  herein  shall  be  con- 
strued as  changing  the  terminus  of  said  Texas 
&  Pacific  Railway  from  Marshall,  as  pro- 
Tided  in  the  original  act."  Both  acts  pro- 
ceed upon  the  seeming  assumption  that  the 
town  of  Marshall  was  at  the  eastern  boundary 
of  the  state  of  Texas;  but  in  view  of  the 
questions  submitted  it  is  immaterial  whether 
the  terminus  be  at  one  place  or  the  other,  for 
they  are  both  in  this  state.  The  original  act 
'  evidently  contemplated  that  there  would  be 
a  connection  between  the  eastern  terminus  of 
the  Texas  &  Pacific  Railway  and  the  Missis- 
sippi river,  through  the  New  Orleans,  Baton 
Rouge  &  Vicksburg  Railroad,  and  to  that 
end,  and  to  secure  that,  provided  for  a  grant 
to  that  company  of  public  lands  situated  in 
Louisiana,  but  no  grant  of  public  lands  was 
contemplated  for  any  road  the  Texas  &  Pacific 
Railway  Company  might  construct  from  its 
eastern  terminus  to  Shreveport.  Congress 
had  power  to  authorize  the  Texas  &  Pacific 
Railway  Company  to  construct  a  railway 
other  than  that  which  it  declared  should  be 
the  Texas  &  Pacific  Railway,  and  to  operate 
and  control  it,  and  at  the  same  time  to  de- 
clare that  the  one  should  not  be  part  of  Uie 
other.  Where  the  terminus  of  a  railway  is, 
under  the  terms  of  its  charter,  there  it  neces- 
sarily exists,  in  fact  as  well  as  in  law,  and 
the  utct  that  the  company  may  be  authorized 
to  construct  and  operate  a  railway  beyond 
that  terminus  cannot  make  the  two  one. 
A  case  is  not  presented  in  which  one  rail- 
way, under  the  terms  of  its  charter,  extends 
through  or  into  two  or  more  states,  in  one  of 
which  a  receiver  over  the  entire  road  was 
appointed  by  a  court  sitting  in  a  state  in 
which  part  of  the  rord  was;  but  the  case  is 
one  in  which  a  receiver  was  appointed  by  a 
circuit  court  of  the  United  States  sitting  in 
and  for  the  eastern  district  of  Louisiana,  to 
take  possession  of,  operate,  and  control  a 
railway,  no  part  of  which  was  in  the  state 
of  Louisiana.    The  appointment  of  a  receiver 
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by  a  court  of  general  lorifldiction  oaght  to 
be  held  conclusive  of  the  power  of  the  court 
to  make  the  appointment  when  that  la  called 
in  question  collaterally,  unless  It  appears 
that  in  the  particular  case  the  court  was  with- 
out jurisdiction.  Jurisdiction  must  depend 
on  the  laws  creating  the  court  and  prescrib- 
ing its  powers,  and,  if  it  attempts  to  exercise 
a  power  not  thus  conferred,  its  Judgments 
and  decrees  are  not  binding,  even  upon  par- 
ties, and  may  be  declared  inoperative  by 
any  other  tribunal  in  which  effect  is  sought 
to  be  given  to  them.  If  the  fact  on  which 
jurisdiction  depends  is  determined  bv  law, 
then  resort  to  presumptions  ordinarfly  in- 
dulged  in  favor  of  the  power  of  a  court  of 
general  jurisdiction  which  has  assumed  to 
act  in  a  fflven  case  is  neither  necessary  nor 
admissible.  In  the  matter  now  under  con- 
sideration it  appears,  through  a  positive  law 
creating  the  Texas  &  Pacific  Railway  Com- 
pany and  fixing  the  locality  of  its  road,  that 
no  part  of  that  extends  into  the  state  of  Lou- 
isiana ;  and  the  inquiry  is  presented  whether 
the  circuit  court  of  the  United  States,  si  Lting 
in  a  district  in  that  state,  has  jurisdiction  to 
appoint  a  receiver  with  power  to  take  i>ob- 
session  of  a  railway  situated  in  this  state, 
and  to  control  and  operate  it  under  its  orders. 
The  importance  of  avoiding  conflict  between 
the  courts  of  the  United  States  and  the  state 
courts  cannot  be  over-estimated;  but  such 
harmony  as  should  exist  between  them  will 
be  most  surely  preserved  if  strict. regard  by 
each  for  its  own  jurisdiction  be  observed,  for 
usurpation  of  power  by  either  will  neces- 
sarily bring  conflict.  Where  one  has  assumed 
the  power  to  act  in  a  given  case,  everjr  law- 
ful presumption  that  it  did  not  act  without 
jurisdiction  ought  to  be  indulged ;  but,  when 
it  is  clear  that  either  has  acted  without  law- 
ful power,  the  other,  when  called  upon  to 
adjudicate  the  rights  of  litigants,  cannot  re- 
fuse to  make  inquiry,  even  as  to  jurisdiction 
of  the  other,  when  this  becomes  necessary  to 
the  determination  of  the  question  before  it, 
without  surrendering  power  conferred  upon 
them  for  the  preservation  of  the  rights  of 
litigants  before  them. 

For  present  purposes  it  will  be  assumed 
that  the  Texas  &  Pacific  Railway  Company 
exists  by  reason  of  its  incorporation  by  acts 
of  congress,'  and  that  this  is  not  affected  by 
reason  of  its  consolidation  with  corporations 
created  under  the  laws  of  this  state  and  the 
acquisition  of  rights  through  consolidation. 
The  Texas  &  Pacific  Railway  Company  hav- 
ing been  incorporated  by  acts  of  congress, 
it  IS  probably  true  that  the  circuit  courts  of 
the  United  States  would  not  have  jurisdic- 
tion of  controversies  between  it  and  others 
on  the  ground  of  diverse  citizenship.  Bm- 
bum  V.  Hlkey,  6  U.  S.  2  Cranch,  445,  2  L. 
ed.  832 ;  Neio  Orleans  v.  Winter,  14  U.  8.  1 
Wheat.  91,  4  L.  ed.  44.  It  has.  however, 
been  held,  in  effect,  that  such  courts  have 
jurisdiction  over  litigation  to  which  such 
corporations  are  parties,  on  the  ground  that 
they  were  so  chartered,  and  without  reference 
to  the  character  of  the  questions  on  which 
the  rights  of  litigants  may  depend.  Texoi 
d  P.  R,  Ch.  V.  Eirk,  115  U.  S.  2,  22  L.  ed. 
810.    In  a  case  in  which  such  a  oorporatioD 
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is  a  party,  JuriBdiction  of  a  circuit  court  of 
the  UDited  States  ought  to  be  presumed,  if 
the  action  be  not  one  local  in  its  nature,  or 
the  relief  sought,  in  whole  or  in  part,  be  not 
sach  as  can  be  given  only  by  a  court  sitting 
where  property  is  situated,  through  which 
the  court's  judgment  may  be  enforced.    The 
purpose  for  which  the  suit  was  brought  in 
Louisiana  by  the  Missouri  Pacific  Railway 
Company  against  Uie  Texas  &  Pacific  Rail- 
way Company  is  not  full^  set  out  in  the 
statements  made  in  connection  with  the  ques- 
tions certified ;  but  it  appears  therefrom  to 
hiTc  been  such  In  form  as  it  should  be  pre- 
«0Died  made  it  proper  for  some  court  to  ap- 
point a  receiver  with  power  to  take  posses- 
flion  of  the  railwav  and  property  necessary 
to  its  operation  belonging  to  the  latter,  and 
these  to  control  and  operate  under  its  orders. 
Under  circumstances  somewhat  various,  re- 
ceivers may  be  appointed,  but  tiiis  can  never 
be  lawfully  done  unless  deemed  necessary  for 
the  preservation  of  property,  the  preservation 
or  enforcement  of  rights  of  persons  having 
claims  against  it,  or  to  have  it  applied  to 
wme  lawful  purpose  from  which  it  has  been, 
or  is  likely  to  be,  diverted  if  the  court  does 
not  take  possession  of  it  through  a  receiver, 
itDd  so  cause  it  to  be  applied  or  managed  as 
may  be  deemed  by  the  court  most  beneficial 
to  all  persons  interested,  having  due  regard 
for  fixed  rights.     The  intention  of  congress, 
as  a  general  rule,  to  limit  the  jurisdiction  of 
circuit  courts  of  the  United  States  to  powers 
and  things  within  the  district  in  which  the 
court  sits,  as  well  as  to  restrict  their  process, 
whether  original  or  final,  to  the  same  terri- 
tory, is  manifested  by  several  statutes.     It 
is  provided  that,  "except  in  the  cases  pro- 
vided for  in  the  next  three  sections,  no  per- 
son shall  be  arrested  in  one  district  for  trial 
in  another,  in  any  civil  action  before  a  cir- 
cuit or  district  court ;  and  except  in  the  said 
cases  provided   bv  the  preceding  sections, 
DO  civil  suit  shall  be  brought  before  either 
of  said  courts  against  an  inhabitant  of  Uie 
United  States  by  any  original  process,   in 
any  other  district  than  that  of  which  he  is 
an  inhabitant  or  in  which  he  is  found  at  the 
time  of  serving  the  writ. "     Rev.  SUt.  ^  789. 
That  was  amended  by  the  Act  of  congress 
approved  March  8,  1887,  which  was  corrected 
by  the  Act  approved  August  18,  1888 ;  and 
the  amendment,  without  changing  the  other 
parts  of  the  statute,  withdraws  the  right  to 
maintain  an  action  in  a  district  in  which  a 
defendant  is  found  at  the  time  of  serving  the 
writ,  and  adds  that,  "  when  the  jurisdiction 
is  founded  only  on  the  fact  that  the  action  is 
between  citizens  of  different  states,  suitmav 
be  brought  only  in  the  district  of  the  resi- 
dence of  either  the  plaintiff  or  the  defend- 
ant."   This  statute  furnishes  now  the  gen- 
eral rule.     The  exceptions  referred  to  are  as 
follows :    **  When  a  state  contains  more  than 
one  district,  every  suit  not  of  local  nature 
in  the  circuit   or   district  courts   thereof, 
against  a  single  defendant,  inhabitant  of  such 
s^te.  must  be  brought  in  the  district  where 
he  resides ;  but  if  there  are  two  or  more  de- 
fendants, residing  in  different  districts  of 
^  state,  it  may  be  brought  in  either  dis- 
^ct,  and  a  duplicate  writ  may  be  issued 


against  the  defendants,  directed  to  the  mar* 
sbal  of  any  other  district  in  which  any  do* 
fendant  resides."  The  section  further  pro- 
vides that  on  ^judgment  or  decree  rendered 
therein  execution  may  be  issued  directed  to 
the  marshal  of  any  district  in  the  same  state. " 
Rev.  Stat.  %  740.  *'In  suits  of  a  local  nat- 
ure, where  the  defendant  resides  in  a  differ- 
ent district,  in  the  same  state,  from  that  in 
which  the  suit  is  brought,  the  plaintiff  may 
have  original  and  final  process  against  him, 
directed  to  the  marshal  of  the  district  in 
which  he  resides."  Id.  §  741.  ''Any  suit 
of  a  local  nature,  at  law  or  in  equity,  where 
the  land  or  other  subject-matter  of  a  fixed 
character  lies  partly  in  one  district  and 
partly  in  another,  within  the  same  state,  may 
be  brought  in  the  circuit  or  district  court  of 
either  district ;  and  the  court  in  which  it  is 
brought  shall  have  jurisdiction  to  hear  and 
decide  it,  and  to  cause  mesne  or  final  process 
to  be  issued  and  executed,  as  fully  as  if  the 
said  subject-matter  were  wholly  within  the 
district  tor  which  such  court  is  constituted." 
Id.  §  742. 

These  laws  are,  in  express  terms,  made 
applicable  only  to  circuit  or  district  courts 
sitting  in  different  districts  in  the  same  state, 
and  have  no  application  whatever  either  to 
jurisdiction  or  process  of  a  circuit  court  sit- 
ting in  one  state,  in  reference  to  persons  or 
property  situated  in  another  state.  Circuit 
courts  of  the  United  States  having  only  such 
jurisdiction  as  congress  has  con^rred  upon 
them,  those  statutes  bear  evidence  of  a  broad 
recognition  by  congress,  not  only  of  the  im- 
propriety of  permitting  the  adjudication  of 
rights  to  or  in  reference  to  property  situated 
in  one  state  by  a  court  sitting  in  another, 
but  also  of  the  propriety  of  having  the  rights 
of  citizens  adjudicated  by  courts  sitting  in 
the  states  of  which  they  are  citizens  or  in- 
habitants. The  act  of  congress  further  pro- 
vides that  **  when  any  defendant  in  a  suit  in 
equity  to  enforce  any  legal  or  equitable  lien 
or  claim  against  real  or  personal  property 
within  the  district  where  the  suit  is  brought 
is  not  an  inhabitant  or  not  found  within  said 
district,  and  does  not  voluntarily  appear 
thereto,  it  shall  be  lawful  for  the  court  to 
make  an  order  directing  such  absent  defend- 
ant to  appear,  plead,  answer  or  demur  to  the 
complainant's  bill  at  a  certain  day,  therein 
to  be  designated ;  and  the  said  order  shall  be 
served  on  such  absent  defendant,  if  prac- 
ticable, wherever  found,  or,  when  such  per- 
sonal service  is  not  practicable,  shall  be 
published  in  such  manner  as  the  court  shall 
direct."  Rev.  Stat.  §738.  The  statute  fur- 
ther provides  that  under  such  citation  the 
court  mav  adjudicate  the  pending  matter, 
but  that  '^the  said  adjudication  shall,  as  re- 
gards such  absent  defendant  without  appear- 
ance, affect  his  property  within  such  district 
only."  The  proceeding  here  contemplated 
is  essentially  one  in  rem,  and  might  fre- 
quently be  applicable  in  cases  in  which  ap- 
pointment of  a  receiver  would  be  proper,  or 
even  necessary  ;  and  it  authorizes  the  process 
of  the  court  to  run  bevond  the  district,  or 
even  beyond  the  state,  in  which  the  court  is- 
suing it  sits,  for  the  sole  purpose  of  givini 
notice  to  a  defendant.     The  act  last  refei 
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u>  was  amended  by  an  Act  approved  March 
8,  1876,  wherebj  the  same  rule  was  also  made 
applicable  to  suits  ''to  remove  any  incum- 
brance or  lien  or  cloud  upon  the  title  to  real 
or  personal  property  within  the  district  where 
such  suit  is  brought;"  and  it  further  pro- 
vided,  **  when  a  part  of  the  said  real  or  per- 
sonal property  against  which  such  proceed- 
ings shall  be  taken  shall  be  within  another 
district  but  within  the  same  state,  suit  may 
be  brought  in  either  district  in  said  state. 
This  law,  however,  applies  only  to  courts 
sitting  in  a  district  in  which  the  property  is 
wholly  or  partlv  situated,  against  which 
some  claim  specified  in  the  act  is  asserted,  and 
would  not  authorize  the  maintenance  of  such 
a  suit  or  such  use  of  process  where  the  prop- 
erty, real  or  personal,  is  situated  partly  in 
one  and  partly  in  another  district,  unless 
both  districts  be  in  the  same  state.  Here 
we  have  a  broad  recognition  of  the  rule  that 
property,  whether  real  or  personal,  can  be 
affected  only  by  judgments  or  decrees  of 
courts  sitting  within  uie  state  in  which  the 
property  is  situated ;  that  jurisdiction  over 
that  as  well  as  over  the  litigants  is  essential ; 
and  that  the  former  can  exist  only  by  reason 
of  the  fact  that  the  property  is  situated  with- 
in the  territory  over  which  the  court  is  given 
Jurisdiction,  and  the  latter  by  service  of  pro- 
cess made  in  the  manner  prescribed  by  law. 
If  there  be  any  other  act  of  congress  under 
which,  in  litigation  between  persons,  or  be- 
tween them  and  corporations,  the  process  of 
a  circuit  court  of  the  United  States  is  au- 
thorized to  run  beyond  tbe  limits  of  the  state 
in  which  the  court  is  authorized  to  sit,  at- 
tention has  not  been  called  to  it.  By  an  Act 
approved  March  8,  1881,  two  judicial  dis- 
tricts were  created  in  the  state  of  Louisiana, 
and  the  courts  for  the  eastern  district  were 
thereby  required  to  be  held  in  New  Orleans, 
while  those  for  the  western  district  were  re- 
ouired  to  be  held  at  four  places  named  in 
the  act,  one  of  which  was  Shreveport.  That 
act  recognizes  the  fact  that  all  suits  of  a  local 
nature  must  be  brought  in  the  district  in 
which  the  thing  to  which  it  relates  is  situ- 
ated, and  secures  to  every  inhabitant  of  that 
state,  who  is  a  sole  defendant,  exemption 
from  suit  in  a  district  other  than  that  in 
which  he  resides.  By  Acts  of  August  8, 
1888,  the  districts  in  Louisiana  were  sub- 
divided, and,  in  cases  in  which  there  are  de- 
fendants residing  in  different  divisions,  pro- 
cess is  authorized  to  reach  them ;  and,  while 
these  statutes  have  no  direct  bearing  on  the 

Suestion  presented,  they  show  that  congress 
eemed  it  necessary,  even  in  such  cases,  to 
authorize  process  to  run  beyond  the  division 
in  which  the  court  issuing  it  sat.  The  rule 
that  ordinarily  a  receiver,  appointed  by  a 
court  having  jurisdiction  to  make  the  ap- 
pointment, is  an  officer  of  that  court,  having 
onlv  such  power  as  the  order  of  the  court, 
under  the  general  principles  of  law  and  due 
course  of  procedure,  may  confer  upon  him, 
or  such  as  may  be  conferred  upon  him  by 
statute ;  that  his  possession  is  the  possession 
of  the  court,  and  property  thus  placed  in  his 
hands  is  in  cuiUxUa  leffi$, — is  so  fully  rec- 
ognized that  citation  of  authorities  in  sup- 
port of  the  rule  seems  unnecessary.    Promi- 
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nent  among  the  decisions  lo  holding  is  th» 
case  of  Booth  v.  dark,  SS  U.    8.    17  How. 
881,  15  L.  ed.  167,  and  DavU  ▼.  Gfre^,  88  U. 
8.  16  Wall.  217,  21  L.  ed.  452.     From  these 
considerations  it  most  follow  that  a  court 
cannot  confer  upon  a  receiver  power  outside 
of  the  territory  over  which  it  has  Jurisdic- 
tion, for  its  process  cannot  be  effective  be- 
yond that,  unless  authorized  bT  statute  to 
reach  to  other  territorr  within  the  limits  of 
the  country  to  which  toe  court  belongs ;  and, 
where  the  process  of  a  court  cannot  go  and 
be  entitled  to  enforcement  and  respect,  its^ 
officers  cannot  have  power.    Northern  Indiana 
R.  Oo.  V.  Michigan  Omt,  R  Oo.  56  U.  8.  15 
How.  242,  14  L.  ed.  678 :  AUeman  ▼.  BooOi, 
62  U.  8.  21  How.  524,  16  L.  ed.  176 ;  Tclani 
V.  aprague,  87  U.  8.  12  Pet.  828.  9  L.   ed. 
1104 ;  Pennoy&r  v.  Neff,  25  U.  S.  714,  24  L. 
ed.  565 :  Harkness  v.  Syde,  9S  U.  8.  476,  25 
L.  ed.  287.     In  Ableman  v.  Booth  it  was  truly 
said  that  ^'no  judicial  process,  whatever  foim 
it  may  assume,  can  have  any  lawful  author- 
itv  outside  of  the  limits  of  the  Jurisdiction 
of  the  court  or  judge  by  whom  it  is  issued; 
and  an  attempt  to  enforce  it  beyond  these 
boundaries  is  nothing  less  than  lawless  vio- 
lence."  Whether  want  of  Jurisdiction  arises 
from  the  fact  that  the  thing  to  be  effected  by 
judgment  and  process  of  a  court  is  without 
Its  territorial  jurisdiction,  or  without  it» 
jurisdiction  for  any  other  reason,  is  unim- 
portant, for  in  either  case  the  prooeea  is  in- 
valid because  the  court  has  not  Jurisdiction. 
This  brings  us  to  the  inquiry  whether  the- 
circuit  court  for  the  United  States,  sitting 
in  and  for  a  district  in  the  state  of  Louisi- 
ana, had  jurisdiction  to  appoint  a  receiver, 
and  through  him  to  take  possession  and  con- 
trol of  a  railway,  no  part  of  which  was  in 
the  state  or  district  in  which  the  court  waa 
authorized  to  sit,  but  of  which  a  part,  at 
least,  was  in  this  state.    8uch  an  inquiry 
must  be  determined  bv  the  laws  of  the  United 
States  creating  circuit  courts  and  determin- 
ing their  jurisdiction ;  and,  without  making 
further  particular  reference  to  the  statutes 
regulating  that  matter,  the  decisions  of  tho 
supreme  court  of  the  United  States  bearing 
on  that  question  will  be  briefly  noticed.    As 
before  said,  the  jurisdiction  of  that  court 
over  an  action,  transitory  or  personal  in  its 
nature,   between  the  two  railroad  corpora* 
tions.  will  be  conceded,  for  if  the  defendant 
in  that  suit  could  not,  for  anv  reason,  hare 
been  compelled  to  appear  in  that  court,  that 
was  a  matter  it  mi  got  waive.     In  Toland  v. 
dpragtte,  iupra,  it  was  said :    ^'The  judiciary 
act  has  divided  the  United  States  into  judi- 
cial districts.    Within  those  districts,  a  cir- 
cuit court  is  required  to  be  holden.    The 
circuit  court  of  each  district  sits  within  and 
for  that  district,  and  is  bound  by  its  local 
limits.    Whatever  may  be  the  extent  of  their 
jurisdiction  over  the  subject-matter  of  suits 
in  respect  to  persons  and  property,  it  can 
only  be  exercised  within  the  limits  of  the- 
district.     Congress  might  have  Authorized 
civil  process  from  any  circuit  court  to  hav^e 
run  into  any  state  of  the  Union.    It  has  not 
done  so.    It  has  not  in  terms  authorized  any 
original  civil  process  to  run  into  any  otbet 
district,  with  the  single  exception  of  sub- 
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poenas  for  wltneflaes  within  a  limited  dis- 
tance.    In  reffaid  to  final  process,  there  are 
two  cases,  and  two  onlj,  in  which  writs  of 
execution  can  now  by  law  be  served  in  any 
other  district  than  that  in  which  the  judg- 
ment is  rendered, — one  in  favor  of  private 
persons  in  another  district  of  the  same  state, 
and  the  other  in  favor  of  the  United  States 
in  any  part  of  the  United  States.     We  think 
that  Uie  opinion  of  the  legislature  is  thus 
manifested  to  be  that  the  process  of  a  circuit 
court  cannot  be  served  without  the  district 
in  which  it  is  established,  without  the  spe- 
cial authority  of  law  therefor. "    In  NortMm 
Indiana  R.  Oo,  T.  Michigan  Gent.  R,  Co.,  W 
U.  8.  15  How.  288,  14  L.  ed.  674,  it  appeared 
that  a  railway  company  in  Michigan,*  incor- 
porated under  the  laws  of  that  state,  made 
an  agreement  with  a  railway  company  in, 
and  incorporated  by  the  laws  of,  Indiana, 
whereby  the  latter  agreed  that  the  former 
mieht  build  and  operate  a  road  in  Indiana 
nnoer  the  charter  of  the  latter.    Another  rail- 
way company,  also  established  by  the  law 
of  Indiana,  claimed  the  exclusive  right  to 
construct  and  operate  a  road  in  that  part  of 
Indiana,  and  it  brought  a  suit  in  the  cir- 
cuit court  of  the  United  States  for  the  dis- 
trict of  Michigan  against  the  Michigan  road, 
in  which  injunction  was  sought  to  restrain 
that  company  from  constructing  a  road  under 
the  contract,  in  violation  of  the  exclusive 
right  claimed  by  the  plaintiff.    In  disposing 
of  the  case  the  court  said :    ^'In  this  case  we 
shall  consider  the  question  of  jurisdiction  in 
regard  to  the  district  only.    In  all  cases  of 
contract,  suit  may  be  brought  in  the  circuit 
court  where  tiie  defendant  may  be  found.     If 
sued  out  of  the  district  in  which  he  lives, 
under  the  decisions  he  may  object,  but  this 
is  a  privilege  which  he  may  waive.    When- 
ever the  jurisdiction  of  the  person  will  en- 
able the  circuit  court  to  give  effect  to  its 
judgment  or  decree,  jurisdiction  may  be  ex- 
ercised.    But  whenever  the  subject-matter 
in  controversy  Is  local,  and  lies  beyond  the 
limit  of  the  district,  no  iurisdiction  attaches 
to  the  circuit  court  sitting  within  it.     An 
action  of  ejectment  cannot'be  maintained  in 
the  district  of  Michigan,  for  land  in  any 
other  district.     Nor  can  an  action  of  trespass 
quore  etantumfregit  be  prosecuted,  where  the 
act  coinplained  of  was  not  done  in  Uie  dis- 
trict.   Both  of  these  actions  are  local  in  their 
character,  and  must  be  prosecuted  where  the 
process  of  the  court  can  reach  the  loctu  in 
quo.**    It  was  insisted  in  that  case,  as  in 
others  which  will  be  hereafter  considered, 
that  the  court  having  jurisdiction  of  the  per- 
sons could  enforce  its  judgment  by  acting 
upon  them,  which  would  seem  to  be  true,  as 
injunction  only  was  sought,  if  there  was  no 
other  obstacle  to  the  exercise  of  such  jurisdic- 
tion ;  but,  after  indicating  the  class  of  cases 
in  which  the  court  could  thus  enforce  its 
iudgments,  the  court  said :    '^It  will  readily 
DC  admitted  that  no  action  at  law  could  lie 
sustained  in  the  district  of  Michigan,  on  such 
/ground,  for  injuries  done  in  Indiana.    No 
action  of  ejectment  or  for  trespass  on  real 
property  could  have  a  more  decided  local 
character  than  the  appropriate  remedy  for 
the  injuries  complained  of.     And  is  this 
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character  changed  by  a  bill  is  chancery  f 
Bv  such  a  procedure  we  acquire  jurisdiction, 
of  the  defendants;  but,  the  subject-matter 
being  local,  it  cannot  be  reached  by  a  chan- 
cery Iurisdiction  exercised  in  the  state  of 
Michigan."    A  suit  was  brought  in  the  cir- 
cuit court  for  a  district  in  Tennessee  to  can* 
eel  a  contract  for  the  sale  of  land  in  Missis- 
sippi, to  recover  money  paid  on  the  contract, 
and  to  enjoin  the  adverse  party  from  enforc- 
ing it.    The  relief  asked  was  granted,  but: 
the  court  attempted  to  establish  a  lien  on  th» 
land  in  Mississippi,  and  directed  it  to  be 
sold  by  persons  acMng  under  its  appoint- 
ment, to  satisfy  the  judgment  rendered  in. 
favor  of  the  plaintiff ;  but  on  appeal  it  wa»> 
held  that  ^'the  court  had  no  jurisdiction  to 
decree  a  sale  to  be  made  of  land  lying  in  an- 
other state,  by  a  master  acting  under  its  own 
authority, '  and  that  it  had  no  power  to  create- 
a  lien  on  the  land.    Boyce  v.  Orundy,  84  U. 
S.  9  Pet.  289,  9  L.  ed.  183.    In  Mtssimppi 
dfy.  R  Oo.  V.  Ward,  67  U.  S.  2  Black,  485, 
17  L.  ed.  811,  it  was  held  that  a  district 
court  of  the  United  States  for  the  district  of 
Iowa  had  not  jurisdiction  to  abate  as  a  pub- 
lic nuisance  a  bridge  across  the  Mississippi 
river,  the  middle  of  that  stream  being  the- 
boundary  between  the  states  of  Iowa  and  Il- 
linois; and  in  the  course  of  the  opinion  it 
was  said :      ''Congress  could  extend  the  ju- 
risdiction of  the  federal  courts  across  the- 
Mississippi  river  by  enlarging  the  judicial 
districts  on  either  side,  or  it  could  confer  con- 
current jurisdiction  on  adjoining  districts, 
extending  to  trespassers  and  torts  committed 
within  the  shores  of  the  river ;  but  the  courts- 
of  justice  cannot  do  it  unless  authorized  by 
an  act  of  congress." 

The  direct  purpose  of  all  judicial  actioi^ 
is  relief  to  a  litigant,  which  cannot  be  givexk- 
by  a  judgment  or  decree  alone,  but  must  be- 
glven,  if  at  all,  through  the  enforcement  or 
the  one  or  the  other  by  appropriate  process  ; 
and  the  highest  test  of  the  jurisdiction  of  a. 
court  in  a  given  case  is  found  in  the  answer 
to  an  inquiry  whether  it  has  lawful  power 
thus  to  enforce  its  judgment  or  decree.    This- 
rule  is  thus  clearly  expressed  by  the  court 
of  appeals  of  Maryland :    "It  would  be  an. 
idle  thing  in  chancery  to  entertain  jurisdic- 
tion of  a  matter  not  within  its  reach,  and 
make  a  decree  which  it  could  have  no  power^ 
to  enforce  or  to  compel  a  compliance  with. 
And  the  absence  of  that  very  power  is  a  good* 
teat  by  which  to  try  the  question  of  jurlsclic- 
tion.    It  would  be  a  solecism  to  say  that  the- 
chancellor  has  jurisdiction  to  decree  in  run, 
where  the  thing  against  which  the  decree 
goes,  and  is  alone  the  subject  of  and  to  be 
operated  upon  by  it,  is  beyond  the  territorial 
jurisdiction  of  the  chancery  court,  and  not 
subject  to  its  authority,  and  the  decree,  if 
passed,  would  itself  be  nugatory  for  the  want 
of  power  or  Jurisdiction  to  give  it  effect."* 
White  V.  White,  7  Gill  A  J.  210.    There  are- 
classes  of  cases,  however,  in  which  courts  of 
chancery  may,   through  action  on  persons 
over  whom  they  have  jurisdiction,  indirectly^ 
affect  title  to  property,  real  or  pmonal,  sit- 
uated in  a  state  not  within  their  jurisdiction. 
Sudi  a  jurisdiction,  however,  is  tentative  im 
character,  and  necessarily  precarious,  for  i^ 
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<iepend8  for  effect  on  obedience  of  a  defend- 
ant, and  may  be  defeated  if  he  be  unyield- 
ing. If,  in  the  exercise  of  such  jurisdiction, 
a  loreign  court,  by  imprisonment  or  like 
•coercion,  should  compel  a  conyeyance  when, 
by  the  laws  of  the  country  where  the  prop- 
-erty  is,  no  rieht  to  a  conveyance  existed, 
then  a  court  of  the  country  having  jurisdic- 
tion over  the  property  might  disregard  a  con- 
veyance made  under  such  circumstances. 
An  eminent  writer  thus  states  the  rule  which 
bas  been  recognized:  ** Where  the  subject- 
matter  is  situated  within  another  state  or 
-country,  but  the  parties  are  within  the  ju- 
risdiction of  the  court,  any  suit  mav  be  main- 
tained, and  remedy  granted,  which  directly 
4iffect  and  operate  upon  the  person  of  the  de- 
fendant, and  not  upon  the  subject-matter, 
althou|2:h  the  subject-matter  is  referred  to  in 
the  decree,  and  the  defendant  is  ordered  to 
do  or  to  refrain  from  certain  acts  towards  it, 
and  it  is  thus  ultimately,  but  indirectly, 
affected  bv  the  relief  granted.  As  examples 
-of  this  rule,  suits  for  specific  performance  of 
-contracts,  for  the  enforcement  of  express  or 
implied  trusts,  for  relief  on  the  ground  of 
fraud,  actual  or  constructive,  for  the  final 
accounting  and  settlement  of  a  partnership, 
and  the  like,  may  be  brought  in  any  state 
where  jurisdiction  of  defendant's  person  is 
-obtained,  although  the  land  or  other  subject- 
matter  is  situated  in  another  state,  or  even  in 
a  foreign  country.  On  the  other  hand,  when 
the  suit  is  strictly  local,  the  subject-matter 
is  specific  property,  and  the  relief,  when 
granted,  is  such  that  it  must  act  directly 
upon  the  subject-matter,  and  not  upon  the 
persons  of  the  defendant,  the  jurisdiction 
must  be  exercised  in  the  state  where  the  sub- 
ject-matter is  situated."  Pom.  Eq.  Jur. 
1318 ;  Wbart.  Confl.  L.  288-293.  This  rule 
.has-been  recognized  by  the  Supreme  Court  of 
the  United  States  and  by  the  decisions  of  the 
-state  courts.  Massie  v.  Watts,  10  U.  S.  6 
Cranch,  148,  3  L.  ed.  181 ;  Caldwell  v.  Car- 
ringtan,  84  U.  S.  9  Pet.  97,  9  L.  ed.  64 ; 
Watkiru  v.  Eolman,  41  U.  S.  16  Pet.  26,  10 
L.  ed.  874 ;  Nortltern  Indiana  R,  Co.  v.  Michi- 
gan Gent.  R.IC0,  56  U.  8.  15  How.  243,  14 
L.  ed.  679;  Corbett  v.  iVt/«,  77  U.  8.  10 
Wall.  475,  19  L.  ed.  979 ;  Pennoyer  v.  J^ejT, 
-95  U.  B.  728,  24  L.  ed.  569 ;  Watts  v.  Wad- 
dle, 81  U.  8.  6  Pet.  389,  8  L.  ed.  487 ;  WhiU 
V.  WhiU,  7  Gill  &  J.  211 ;  Vaughan  v.  Bar- 
clay, 6  Whart.  392.  In  Watkins  v.  Holman 
It  was  said :  **  A.  court  of  chancery  acting 
in  personam  may  well  decree  the  conveyance 
of  land  in  any  other  state,  and  may  enforce 
its  decree  by  process  aeainst  the  defendant ; 
but  neither  the  decree  itself,  nor  any  convey- 
ance under  it,  except  by  the  person  in  whom 
the  title  is  vested,  can  operate  beyond  the 
jurisdiction  of  the  court. "  The  property  in 
controversy  in  that  cause  was  situated  in  the 
•tate  of  Alabama,  and  the  owner  thereof  sold 
-one  half  of  the  property,  and  gave  bond  to 
make  title,  after  which,  without  making 
'title,  he  died.  Administration  was  taken 
^ut  on  his  estate  in  Massachusetts,  and  under 
«n  act  of  the  legislature  of  Alabama  the  ad- 
«iinistratrix  was  authorized  to  sell  the  real 
estate  situated  in  that  state.  The  holder  of 
the  bond  for  title  brought  a  suit  in  the  su- 
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preme  judicial  court  of  Massachusetts,  prar* 
ing  that  court  to  empower  the  administratrix 
to  make  title  to  him,  in  accordance  with  tha 
bond,  and  such  an  order  was  made  and  com- 
plied with.  It  was  with  reference  to  a  deed 
made  under  such  circumstances  that  the  lan- 
guage above  quoted  was  used.  The  case  ot 
Varbett  v.  Ifutt  was  one  which  made  it  proper 
to  inquire  whether  the  supreme  court  of  the 
District  of  Columbia  had  power  to  appoint 
a  trustee  for  land  In  Virginia  in  place  of  a 
trustee  in  whom  title  had  vestea  under  a 
will,  that  person  declining  to  accept  the 
trust^  and,  in  holding  that  the  court  had  not 
such  power,  the  same  ruline  was  made  as  in 
Watkins  v.  Solman,  Jurisaiction  of  courts 
of  equity,  even  in  the  classes  of  cases  refer- 
red to,  exists  only  when  the  relief  souj^ht  is 
such  that  it  may  be  given  by  the  act  of  the 
persons  over  whom  the  court  exercises  juris- 
diction; and  it  is  probably  true  that  no  de- 
cision made  by  an  English  or  American  court 
in  modern  times  holds  that  such  jurisdiction 
exists  for  the  purpose  of  compelling  a  per- 
son, by  conveyance  or  otherwise,  to  place 
property  situated  in  a  jurisdiction  essentially 
foreign  to  it  under  the  control  of  a  court,  in 
order  that  it  may  administer  it  through  a  re- 
ceiver or  otherwise.  The  law  is  thua  stated 
by  a  distinguished  elementary  writer :  "  The 
claim,  to  affect  foreign  lands,  must  be 
strictly  limited  to  those  cases  where  che  re- 
lief decreed  can  be  entirely  obtained  through 
the  parties'  personal  obedience.  If  it  went 
beyond  that,  the  assumption  would  not  only 
be  presumptuous,  but  ineffectual."  West- 
lake,  Private  International  Law,  §  65.  That 
Judge  Story,  to  say  the  least,  doubted  the 
existence  of  such  jurisdiction  even  with  this 
limitation,  is  evident.  Story,  Confl.  L.  543- 
545.  This  seems  necessarily  to  be  a  correct 
limitation  of  the  rule,  for  otherwise  a  court 
in  one  state  would  have  power  to  acquire 

Jurisdiction  over  lands  situated  in  another, 
f  a  person  be  under  contractual  obligation 
to  convev  lands,  a  court  of  equity  having 
jurisdiction  over  his  person  may  compel  him 
to  make  the  necessary  conveyance,  although 
the  land  is  in  another  state ;  but  in  such  case 
the  decree  and  process  through  which  it  is 
enforced  create  no  right  to  the  thin?,  and 
only  enforce  the  specific  riffht  created  by  the 
contract.  The  same  jurisdiction  may  be  ex- 
ercised when  land  is  held  in  trust,  whether 
this  arises  from  contract,  devise,  or  fraud; 
but  in  such  cases  the  court  simply  compels 
the  person  over  whom  it  has  jurisaiction  to 
pass  to  another  title  to  the  specific  thing  on 
account  of  a  fixed  right  to  it»  existing  when 
the  suit  was  brought.  If,  however,  the  right 
or  claim  which  a  court  in  one  state  attempts 
to  enforce  against  lands  situated  in  anotiier 
be  one  that  arises  from  its  decree  and  execu- 
tion of  its  process,  then  the  court  is  directly 
actinff  upon  the  thing  over  which  it  has  not 
jurisaiction,  and  to  such  a  case  the  rule  can- 
not be  applied.  There  are  a  few  American 
cases  which  seem  to  hold  that  jurisdiction  to 
compel  a  conveyance  of  land  or  other  prop- 
erty situated  in  another  state  exists  under 
facts  last  stated ;  and,  while  they  have  no 
direct  application  to  the  question  certified, 
they  are  often  cited  to  austain  the  proposition 
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that  a  court  BlttiDg  in  one  state  has  jurisdic- 
tion  to  appoint  a  reoeiver,  and  through  him 
to  take  poBseaaion  of  real  and  personal  prop- 
erty situated  in  another  state.  They  will 
he  briefly  considered  in  view  of  that  fact. 

The  subject-matter  involved  in  MuUer  ▼. 
Ihw9,  94  U.  8.   444,  24  L.   ed.   207,  was  a 
'Continuoos  line  of  consolidated  railway,  situ* 
ated  in  the  states  of  Iowa  and  Missouri,  and 
a  circuit  court  of  the  United  States  for  a  dis- 
trict in  Iowa,  in  foreclosure  of  a  mortgage, 
•directed  a  sale  of  the  entire  road  by  a  master, 
the  mortgagor  and  trustee,  in  whom  it  shows 
title  was  vested,  being  before  the  court.    In 
the  course  of  the  opinion  it  was  said :    ''It 
is  here  undoubtedly  a  recognized  doctrine 
that  a  court  of  equity,  sitting  in  a  state  and 
having  jurisdiction  of  the  person,  may  de- 
cree a  conveyance  by  him  oi  land  in  another 
state,  and  may  enforce  the  decree  by  process 
against  the  defendant.     True,  it  cannot  send 
its  process  into  that  other  state,  nor  can  it 
•deliver  possession  of  land  in  another  juris- 
•diction,  but  it  can  command  and  enforce  a 
transfer  of  the  title.    And  there  seems  to  be 
no  reason  why  it  cannot,  in  a  proper  case, 
elTect  the  transfer  by  the  agency  of  the  trust- 
ees when  they  are  complainants.     In  Me- 
Mrath  v.  Pittalmrg  d  8,  R   6%?.  55  Pa.  189, 
a  bill  for  foreclosure  of  a  mortgage,  in  which 
it  appeared  that  a  railroad  company  whose 
road  was  partly  in  Pennsylvania  and  partly 
in  West  Virginia  had  mortgaged  all  their 
Tights  in  the  whole  road,  the  court  decreed 
that  the  trustee  who  had  brought  the  suit, 
living  within  its  jurisdiction,  should  sell 
and  convev  all  the  mortgaged  propertv,  as 
veil  that  in  the  state  of  West  Virginia  as 
that  in  Pennsylvania.     This  case  is  directly 
in  point  and  tends  to  justify  the  decree  made 
in  the  present  case.    The  mortgagors  here 
were  within  the  jurisdiction  of  the  court. 
£o  were  the  trustees  of  the  mortgage.     It 
was  at  the  instance  of  the  latter  that  the 
mnster  was  ordered  to  make  the  sale.    This 
•court  might  have  ordered  the  trustee  to  make 
it.   The  mortgagors  who  were  foreclosed  were 
enjoined  against  claiming  property  after  the 
master's  sale,  and  directed  to  make  a  deed  to 
the  purchaser  in  further  assurance.    And  the 
eourt  can  direct  the  trustee  to  make  a  deed 
to  the  purchaser  in  confirmation  of  the  sale.  ** 
Under  similar  facts  the  same  ruling  was 
made  by  the  supreme  court  of  errors  of  Con- 
necticut in  Mead  v.  I9eto  York,  H,  d  JV.  B, 
Co.  45  Conn.  228. 

There  are  a  few  legarpropositlons  bearing 
en  the  question  of  the  existence  of  such  a 
jurisdiction  to  which  the  courts  of  the  United 
States  and  of  the  several  states  all  assent. 
One  of  these  is  that  jurisdiction  over  real 
property  exists  only  in  the  tribunals  of  the 
country  in  which  it  is  situated,  and  that  it 
cannot  be  taken  possession  of  or  sold  under 
the  order,  license,  or  decree  of  a  court  hav- 
ing jurisdiction  only  in  another  state.  Wil- 
kiMon  V.  Leland,  27  U.  8.  2  Pet.  654,  7  L. 
ed.  552 ;  WatU  v.  WaddU,  81  U.  8.  6  Pet. 
400,  8  L.  ed.  442 ;  Bayes  v.  Grundy,  84  U. 
8.  9  Pet.  275,  9  L.  ed.  127 ;  Watkins  v. 
Holman,  41  U.  8.  16  Pet.  26,  10  L.  ed.  874 ; 
Northern  Indiana  R,  Co.  v.  Michigan  Cent, 
R.  Oo.  56  U.  8.  16  How.  288,  14  L.  ed.  674 ; 
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Penntylvania  v.  WhseKng  A  B.  Bridge  Oo,  59 
U.  8.  18  How.  453,  15  L.  ed.  446 :  Mimeeippi 
dbM.R.  Co,  V.  Ward,  67  U.  S.  2  Black,  485, 
17  L.  ed.  811 ;  0<yrhett  v.  Nutt,  77  U.  8.  ID 
Wall.  475,  19  L.  ed.  979 ;  Beynoldi  v.  Stock- 
ton, 140  U.  8.  272,  85  L.  ed.  469 ;  Leutie  v. 
Darling,  57  U.  8.  16  How.  18,  14  L.  ed.  824 ; 
CarperUer  v.  £»range,  141  U.  8.  105,  85  L. 
ed.  647. 

A  decree  foreclosing  a  mortgage,  and  the 
process  through  which  it  may  be  enforced, 
act  upon  the  mortgaged  propertv  directly. 
The  sale,  when  made,  is  essentially  a  ludi- 
cial  sale,  which  has  frequently  been  declared 
to  be  a  sale  by  the  court.  In  WiUiamson  v. 
Berry,  49  U.  8.  8  How.  646,  12  L.  ed.  162, 
a  judicial  sale  was  defined  to  be  *'one  made 
under  the  process  of  a  court  having  compe- 
tent authority  to  order  it,  by  an  ofiScer  legally 
appointed  and  commissioned  to  sell  f  and, 
unless  the  decree  directs  otherwise,  the  usual 
mode  of  procedure  and  the  effect  of  each  act 
are  thus  stated :  *'The  usual  mode  of  selling 
property  under  a  decree  or  order  in  chancery 
IS  a  direction  that  it  shall  be  sold  with  the 
approbation  of  a  master  in  chancery,  to  whom 
the  execution  of  the  decree  in  that  particular 
has  been  confided.  It  matters  not  whether 
the  sale  is  public  or  private,  by  a  person 
authorized  to  make  it,  but  that  the  approba- 
tion of  the  master  in  either  case  completes 
the  title.  Before,  however,  a  purchaser  can 
get  a  title,  he  must  get  a  report  from  the 
master  that  he  approves  the  sale,  or  that  he 
was  the  best  bidder,  accordinglv  as  the  sale 
may  have  been  made  either  privately  or  at 
auction.  The  report  then  becomes  the  basis 
of  a  motion  to  the  court,  by  the  purchaser, 
that  his  purchase  may  be  confirmed.  Notice 
of  the  motion  is  given  to  the  solicitor  in  the 
cause,  and  confirmation  niei  is  ordered  by  the 
court,  to  become  absolute  in  a  time  stated, 
unless  cause  is  shown  against  it.  Then,  un- 
less the  purchaser  calls  for  an  investigation 
of  the  title  bv  the  master,  it  is  the  master's 
privilege  and  duty  to  draw  the  title  for  the 

Eurchaser,  reciting  in  it  the  decree  for  sale, 
is  approval  of  it,  and  the  confirmation  by 
the  court  of  the  sale,  in  the  manner  that  such 
confirmation  has  been  ordered.  We  have  been 
thus  particular  for  the  purpose  of  showing 
the  office  of  the  master  in  relation  to  a  sale, 
and  what  is  meant  by  subjecting  a  sale  to 
the  approval  of  a  master,  and  to  show  that 
such  a  sale,  until  approved  by  the  master  and 
confirmed  by  the  court,  gives  no  title  to  a 
purchaser  of  an  estate  which  he  mav  have 
bargained  to  buy."  In  Bloseom  v.  Milwaukee 
A  aiR,  Co,,  70X1.  8.  8  Wall.  207,  18  L.  ed. 
46,  in  which  sale  under  foreclosure  of  a 
mortgage  came  in  question,  it  was  said :  "  It 
is  true  that  the  marshal  or  master,  as  the  case 
may  be,  is  the  officer  of  the  court,  and  that 
as  such  his  acts  and  proceedings  are  subject 
to  the  revision  and  control  of  the  court.  In 
sales  directed  by  a  court  of  chancery,  says 
Judge  8tory,  the  whole  busiuess  is  transacted 
by  a  public  officer  under  the  guidance  and 
superintendence  of  the  court  itself.  Even 
after  the  sale  is  made,  it  is  not  final  until  a 
report  is  made  to  the  court,  and  it  is  approved 
and  confirmed." 
Reference  to  these  matters  has  been  made 


TXXAB  SUFRBXB  COUBT. 


Afb.^ 


for  the  purpose  of  illustnting  the  proposition 
that  judicial  sales,  whether  made  on  fore- 
closure of  mortgage  or  for  some  other  pur- 
pose, are,  in  effect,  sales  made  by  the  court 
directing  the  sale ;  and  it  is  difficult  to  avoid 
the  conclusion  that  the  rule  asserted  in  Mul- 
ler  V.  DoiDBf  and  other  cases  cited,  has  no 
application  in  any  case  in  which  a  sale  of  the 
thing  is  necessary  before  any  person  can  be- 
come entitled  to  haTe  H  conveyed  to  him,  for 
in  such  cases  it  is  the  decree,  sale,  confirma- 
tion, and  payment  of  the  purchase  money 
whicli  give  the  right  to  the  conveyance ;  and 
all  these  for  efficacy  must  depend  on  the  Ju- 
risdiction of  the  court,  through  its  decree 
and  process,  to  act  directly  upon  the  thing. 
The  fact  that  a  person  has  executed  a  mort- 

fage  does  not  authorize  any  court  to  require 
im  to  convey  the  mortgaged  property  to  the 
mortgagee  or  to  any  other  |>erson ;  nor  does 
the  fact  that  a  mortgai2:e  gives  power  to  a 
trustee  named  in  it  to  sell  the  mortgaged 
property  on  failure  of  mortgagor  to  pay  the 
Bum  so  secured  authorize  him  to  convey  on 
failure  of  mortgagor  to  make  such  payment ; 
but  in  either  case  there  must  be  a  sale  made 
under  the  mortgage  before  any  person  can 
become  entitled  to  a  conveyance.  A  deed  is 
but  evidence  of  a  right,  and,  in  case  of  Ju- 
dicial sales,  a  valid  decree,  sale  by  an  au- 
thorized person,  and  confirmation  are  ordi- 
narily essentia]  to  the  right  of  a  purchaser 
to  a  conveyance.  These,  and  compliance 
with  the  terms  of  sale,  create  the  right  to  a 
conveyance,  and  they  can  have  no  legal  ex- 
istence unless  the  court  directing  and  con- 
firming the  sale  had  jurisdiction.  The  right 
of  a  purchaser  at  such  sales  rests  on  the  fact 
that  a  sale  was  made  in  pursuance  of  decrees 
and  orders  made  by  a  court  in  the  exercise 
of  lawful  power  over  the  thing  sold,  and  not 
upon  a  prior  risrht  to  the  thin?,  which  the 
court  simply  enforoea  by  compelling  the  ad- 
verse party  to  make  a  conveyance  which  he 
ought  to  have  made  without  coercion ;  and 
there  is  at  least  a  seeming  inconsistency  in 
holding  that  a  court  has  power  to  decree  a 
sale  of  property,  cause  it  to  be  sold  by  its 
own  officer  acting  under  its  process,  and  to 
confirm  the  sale,  but  that  to  perfect  the  title 
of  the  purchaser  it  is  necessary  to  compel  Uie 
owner  to  make  a  conveyance.  No  case  can 
arise,  unless  under  exceptional  legislation, 
in  which  a  court  having  Jurisdictfon  to  de- 
cree the  sale  of  property,  and  that  to  make 
under  its  own  process,  has  not  power  to  pass 
whatever  title  the  defendant  has  without 
resort  to  any  aid  whatever  from  him.  To  lose 
jurisdiction  to  decree  the  sale  of  land  and  to 
sell  it,  althouirh  it  be  not  situated  within  the 
territory  over  which  the  court  has  jurisdic- 
tion, on  the  proposition  that  the  court  has 
power,  in  a  different  but  proper  case,  to 
compel  a  person  before  it  to  make  a  convey- 
ance he  is  under  obligation  to  make  without 
reference  to  any  action  of  the  court,  seems  to 
UB  illogical,  for  the  powers  are  not  of  the 
same  character,  nor  the  one  in  any  respect 
dependent  on  the  other.  One  is  a  power 
exercised  directly  on  the  person  over  whom 
the  court  has  jurisdiction,  while  the  other 
operates,  if  at  all,  as  directly  on  the  thing 
not  within  its  Jurisdiction ;  for  if  Uie  decree 
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directing  the  sale,  and  sale  made  under  it, 
be  not  given  full  effect,  the  purchaser  cai^ 
have  no  right  to  a  conveyance.     Substance, 
and  not  form,  ought  to  be  regarded.    No  case 
can  arise  in  which  a  court  will  have  power 
to  appoint  a  receiver  unless  there  be  property 
of   which   the   court  may   take   possession 
through  ita  receiver ;  and  if  the  property  be 
immovable,   or  movable,   but  so  connected 
with  the  immovable  as  are  cars  or  other  like 
property  necessary  to  and  used  in  operating 
a  railway,  then  the  suit  in  which  a  receiver 
to  take  possession  of  them  may  be  appointed 
is  necessarily  one  local  in  character,  for  ia 
such  case  the  court  operates  directly  upon  the 
thing.    Such  a  proceeding  is  not  one  strictly 
in  rem,  but  such  is  its  nature;  and,  under 
general  rules  everywhere  recognized,  such 
proceedings  can  be  had  only  where  the  thing 
to  be  taken  into  possession  is  within  the  ter- 
ritory within  which  the  court  has  power  to- 
act.   The  li no  between  actions  termea  "  local" 
and  "  transitory''  in  some  of  the  decided  casea 
becomes  shadowy ;  but  in  no  case  can  a  suit, 
the  purpose  of  which  ie  to  subject  certafi> 
property,  whether  real  or  personal,  to  pay- 
ment of  a  debt,  or  to  have  it  placed  in  pos- 
session of  and  under  the  control  of  a  court 
for  any  purpose  of  administration,  be  termed 
other  than  a  local  action.    The  difference- 
between  local  and  transitory  actions  was  thu» 
stated  in  case  of  MoHyn  ▼.  FabrigoB,  1  Gowp. 
161,  by  Lord  Mansfield :   ^  There  is  a  formal 
and  a  substantial  distinction  as  to  locality 
of  trials.    I  state  them  as  different  things. 
The  substantial  distinction  Is  where  the  pro- 
ceeding is  in  rem,  and  where  the  effect  of  tbe^ 
Judgment  cannot  be  had  if  it  be  laid  in  the- 
wrong  place.    That  is  the  case  of  all  eject- 
ments where  the  possession  is  to  be  delivered 
by  the  sheriff  of  the  county  ;  and,  as  trials  ii> 
England  are  in  particular  counties,  the  offi- 
cers are  county  officers ;  therefore  the  Judg- 
ment could  not  have  effect  if  the  action  wsa 
not  laid  in  the  proper  county."  It  has  some- 
times been  stated  that  the  principles  thus- 
announced  furnished  simply  a  technical  rule 
in  reference  to  venue,  and  that  t^ey  had  no 
bearing  on  the  more  substantial  question  of 
jurisdiction,  but  the  language  of  the  gtetX 
judge  is  not  susceptible  of  such  a  construc- 
tion. 

The  case  of  British^  South  Afiriea  Ch,  t. 
Oompankia  De  Moeambique  [1893]  App.  Gas. 
602,  decided  in  the  house  of  lords  in  ue  year 
last  past,  sets  all  such  questions  at  rest,  so 
far  as  the  English  courts  are  concerned.    Tbfr 
opinion  in  tmit  case  may  be  read  with  profit 
on  the  question  of  extraterritorial  jurisdic- 
tion of  the  courts  of  that  country,  and  it  is 
not  without  value  as  to  the  general  claim  for 
equity  Jurisdiction  already  considered.    The 
principles  stated  in  Mottyn  ▼.  Fabrigas,  su- 
pra, met  with  the  approval  of  Chitf  Juitk^ 
Marshall  in  lAtingUon  v.  JeSerton^  1  Brock. 
209,  Fed.  Cas.  No.  8,411;  and,  in  deference 
to  what  be  understood  to  be  the  difference 
between  such  actions  at  common  law,  he  felt 
constrained  to  hold  that  an  action  of  tre8pa8» 
quart  elavsum  fregit  was  a  local  action.    Ii> 
Cauy  T.  AdamM,  102  U.  S.  66,  26  L.  ed.  92, 
there  was  a  fund  in  reference  to  which  i^ 
became  necessary  to  settle  priorities  between 
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creditors,  and  a  question  arose  whether  this 
-should  be  done  by  the  court  where  the  fund 
was,  or  by  a  court- sitting  in  the  parish  where 
the  national  bank  to  which  the  fund  belonged 
was  situated.  The  act  of  congress  permitted 
suits  to  be  maintained  against  such  associa- 
tions in  Uie  county  or  parish  in  which  the 
iMmk  was  located,  and  it  was  contended  t^iat 
■the  proc^ding  could  be  maintained  only  in 
that  parish.  In  disposing  of  the  question  the 
<^urt  said :  ''The  distinction  between  local 
and  transitory  actions  is  as  old  as  actions 
themselves,  and  no  one  has  ever  supposed 
that  laws  which  prescribe  generally  where 
-one  should  be  sued  included  such  suits  as 
were  local  either  by  statute  or  the  common 
law,  unless  it  was  expressly  so  declared. 
Local  actions  are  in  the  nature  of  suits  in 
rem,  and  are  to  be  prosecuted  where  the  thing 
on  which  they  are  founded  is  situated.  .  .  . 
The  proceeding  in  this  case  was  local  in  its 
nature.  It  related  to  property  in  the  parish 
of  La  Fourche,  which  had  been  seized  and 
«old  under  process  from  the  district  court  of 
that  parish." 

Under  the  laws  of  this  state,  as  well  as 
"from  the  nature  of  the  property  itself,  a  rail- 
road— which  includes  the  right  of  way,  rails, 
and  all   other  material  placed  thereon,   or 
on  other  land  used  in  connection  therewith 
for  permanent  use,  as  well  as  all  necessary 
structures,  such  as  station  houses  for  storage 
of  freight  and  accommodation  of  passengers, 
water  tanks,   and  like  structures — must  be 
deemed  real  estate  or  immovable  property ; 
but  the  rolling  stock  and  other  movable  prop- 
erty of  such  a  company  is  declared  by  the 
oonstitution  to  be  personal  propertv.     Const 
art.  10,  §  4.     Under  the  settled  rules  of  law, 
can  such  property  be  taken  possession  of  by 
a  court  having  jurisdiction  only  in  another 
«tate,  if  the  property  be  situated  in  this? 
Looking  to  the  relation  of  rolling  stock  and 
other  movable  property  necessary  to  the  oper- 
ation of  a  railway,  and  to  the  public  use  of 
the  entire  property,  the  same  reasons  will  be 
seen  to  apply  for  holding  such  property  sub- 
ject to  seizure,  possession,  or  sale  only  bv 
a  court  having  jurisdiction  within  the  terri- 
tory where  the  property  is  situated  as  apply 
to  the  seizure,  nossesslon,  or  sale  of  immov- 
able property,  even  if  it  could  be  held  that 
the  same  rule  in  this  respect  does  not  apply 
to  movable  as  well  as  to  immovable  property. 
Whether  the  lex  ret  rita  or  the  lex  domicilii 
be  appl  ied  to  the  movable  property  owned 
and  used  by  the  Texas  &  Pacific  Railway 
Company  is  unimportant,  for  under  neither 
was  its  titus  in  the  state  of  Louisiana,  unless 
there  in  fact;  and  if,  in  course  of  railway 
traffic,  some  of  the  movable  property  belong- 
ing to  it  was  in  fact  in  Louisiana  when  the 
receiver  was  appointed,  that  could  not  con- 
fer on  the  court  making  the  appointment 
jiirisdiction  over  property  not  so  situated. 
The  same  result  would  necessarily  follow 
even  if,  under  the  act  of  congress  or  some 
law  of  the  state  of  Louisiana,  the  railway 
<X)mpany  had  acquired  and  then  possessed, 
in  the  state  of  Louisiana,  property,  movable 
or  immovable,   unless  it  be  the  law  that 
ovoership  and  possession  of  propertv  in  one 
^tc,  with  jurisdiction  over  the  person  of  the 
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owner,  is  sufficient  to  confer  upon  a  oourt» 
only  having  jurisdiction  therein,  power  to 
take  possession  and  control  of  other  property 
situated  in  another  state.     The  act  of  con- 
gress, as  before  seen,  in  effect  declares  that 
the  eastern  terminus  of  the  Texas  &  Pacifio 
Railway  shall  be  at  Marshall  or  at  the  east- 
ern line  of  this  state,  and  no  railway  east  of 
that  line  constitutes  a  part  of*  that,   even 
though  it  may  be  ownea  and  operated  by 
that  company.     If,   however,  the  Texas  & 
Pacific  Railway,  as  a  continuous  line  under 
common  ownership,  extended  into  the  dis* 
trict  in  which  the  circuit  court  making  the 
appointment  had  jurisdiction,  we  do  not  see 
that,  under  the  acts  of  congress  before  refer- 
red to,  it  would  have  jurisdiction  to  appoint 
a  receiver,  and,  through  him  or  otherwise, 
to  take  possession  of  tluit  part  of  the  railway 
situated  in  Texas,  even  if  the  decision  in 
MuUer  v.  Douit  be  correct  when  applied  to 
the  facts  of  that  case ;  for  that  decision  rec- 
ognizes the  law  to  be  that  the  court  **  could 
not  send  its  process  into  that  other  state,  nor 
can  it  deliver  possession  of  land  in  another 
jurisdiction."    If  that  court  would  not  have 
power  to  place  a  purchaser  in  possession,  it 
certainly  could  not  take  possession  through 
its  receiver  or  otherwise,  for  the  incapacity, 
in  the  one  case  as  in  the  other,  results  from 
the  absence  of  jurisdiction  over  the  property. 
If  it  were  the  ownership  of  property  which 
gives  a  court  jurisdiction  over  it,  then  it 
would  exist  whenever  the  court  has  jurisdic- 
tion over  the  person  of  the  owner ;  but,  under 
the  acts  of  congress,  jurisdiction  over  prop- 
erty is  not  founded  on  ownership,  but  on  the 
locality  of  the  property,  although  ownership 
may  become  a  controlling  fact  in  settling 
the  rights  of  parties.    This  being  true,  that 
a  part  of  a  connected  and  entire  property 
may  be  within  the  jurisdiction  of  the  court 
cannot  confer  upon  it  jurisdiction  to  take 
possession  or  otherwise  deal  directly  with 
that  part  situated  in  a  state  within  which 
the  court  has  not  jurisdiction.     This  is  il- 
lustrated by  the  case  of  Mimmppi  dk  M,  R, 
Co,  V.    Ward,  67  U.  8.  2  Black.  485,  17  L. 
ed.  811,  and  by  other  cases  before  referred  to. 
If  the  railway  corporation  could  have  been 
compelled  to  convey  its  property  here  situ- 
ated to  the  court's  receiver, — a  power  which 
the  president  and  directors  of  the  company, 
or  even  its  stockholders,  could  not  exercise 
under  the  laws  of  this  state, — this  would  not 
remove  the  difficulty  as  to  jurisdiction ;  for, 
if  the  receiver  could  Uius  be  clothed  with 
title  to  the  property,  the  disposition  of  it 
would  rest  on  the  decrees  of  the  court  ap- 
pointing him,  for  these  are  the  foundation 
of  every  judicial  sale  or  disposition  of  prop- 
erty through  a  court,  when  not  made  on  ac- 
count of  an  existing  right  to  property  through 
which  the  person  to  whom  it  ought  to  be 
conveyed  is  entitled  to  it,  without  reference 
to  the  decrees  of  any  court,  and  the  receiver's 
possestiion  would  still  be  the  possession  of 
the  court.     Let  the  matter  be  obscured  as  it 
may,  in  such  cases  the  court  acts  directly  on 
the  property, — sells  it  if  it  be  sold,  conveya 
it  if  it  be  conveyed,  and  possesses  it  if  it  m 
in  any  manner  placed  in  the  hands  of  Iti  to* 
oeiver* 
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lo  Moteby  v.  Burrow,  53  Tex.  896,  it  ap- 
pears that  a  resident  of  the  state  of  Arkansas 
Drought  an  action  in  this  state  airainst  a  cor- 
poration in  Tennessee  whose  property  there 
was  placed  in  the  hands  of  a  receiver  by  a 
chancery  court  of  that  state.  The  corpora- 
tion had  lands  here,  which  were  attached, 
after  they  had  been  conveyed  to  the  receiver, 
under  tlie  order  of,  the  court  that  appointed 
him,  by  the  officer  of  the  corporation  to 
whom  the  lands  had  been  conveyed  in  trust 
for  it ;  and  in  the  action  here  the  receiver  as- 
serted right  to  the  land  against  the  attaching 
creditor.  The  supreme  court  of  this  state 
refused  to  recognize  his  right,  or  the  juris- 
diction of  the  court  that  appointed  him,  to 
affect,  in  the  manner  attempted,  lands  sit- 
uated in  this  state,  and  applied  the  rules 
announced  in  Booth  v.  Clark,  58  U.  8.  17 
How.  881,  15  L.  ed.  167 ;  and  in  other  cases 
cited  in  the  opinion.  In  Morris  ▼.  Hand,  70 
Tex.  481,  it  appeared  that  Hand  made  a  con- 
tract with  Fox,  such  as  could  be  specifically 
enforced,  to  convey  lands  in  Texas;  and, 
they  both  being  residents  of  Montgomery 
countv,  in  the  state  of  New  York,  Fox  ob- 
tainea  a  decree  from  the  supreme  court  of 
that  county,  directing  Hand  to  make  to  him  a 
conveyance  or  to  pay  a  named  sum  of  money. 
Hand  did  not  comply  with  the  decree,  but  was 
subsequently  adjudged  insane,  and  Brown 
was  appointed  committee  of  his  estate,  and, 
in  pursuance  of  a  decree  directing  him  to  do 
so,  Brown  conveyed  the  land  to  Fox.  In  a 
controversy  here  between  the  heirs  of  Hand 
and  a  person  holding  under  the  conveyance 
made  by  Brown,  it  was  held  to  be  **  settled, 
without  conflict  of  authority,  that  courts  of 
one  country  or  state  have  no  authority,  un- 
der any  circumstances,  to  direct  the  title  to 
real  estate  situated  in  a  foreign  state  or  coun- 
try, or  to  direct  the  sale  of  such  land  to  be 
made  by  any  one  occupying  a  fiduciary  ca- 
pacity." The  opinion,  however,  recognized 
the  rule  that  in  proper  cases  such  relief  mi^ht 
be  given  through  personal  process  against 
the  person  who  had  obligated  himself  to  con- 
vey. Decisions  doubtless  may  be  found  in 
which  it  was  held  in  England,  at  an  early 
day,  that  chancerv  courts  of  that  country 
had  power  to  appoint  receivers  and  take  pos- 
session, through  them,  of  property  in  Ire- 
land, in  the  colonies  and  in  countries  having 
no  governmental  connection  with  England ; 
but.  as  said  in  Booth  v.  Clark,  **  orders  have 
been  given  in  the  English  chancery  for  re- 
ceivers to  proceed  to  execute  their  functions 
in  another  jurisdiction,  but>we  are  not  aware 
of  its  ever  having  been  permitted  by  the 
tribunals  of  the  east."  It  would  be  useless 
to  speculate  upon  the  theories  upon  which 
the  English  courts  proceeded  in  asserting 
such  a  jurisdiction ;  but,  so  fnr  as  we  are 
advised,  it  has  not  been  asserted  or  enforced 
in  any  recent  case,  and,  except  as  permitted 
by  acts  of  parliament,  it  probably  would  not 
be  asserted,  even  within  territory  part  of  the 
British  empire  outside  of  Eneland.  As  early 
as  1884,  such  a  juriRdiction  was  denied  by 
an  Irish  chancery  court,  which  refused  even 
to  give  to  a  decree  rendered  by  a  chancery 
court  in  England  such  prima  nicie  effect  as 
to  permit  it  to  be  made  the  basis  of  a  suit 
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affecting  property  situated  in  Ireland,  or  to> 
carry  out  its  decree  appointing  a  receiver  tO' 
manage  property  there.     While  the  opinioia^ 
of  the  lord  chancellor  in  the  house  of  lords 
seemed  to  assert  such  jurisdiction  in  an  Eng- 
lish chancery  court,  that  high  tribunal,  oa^ 
appeal  from  the  decree  of  tfie  Irish  court* 
remitted  the  entire  case  to  that  court  for  de- 
cision, and  directed  it  to  have  a  receiver  ap- 
pointed.   Houlditch  T.  Datiegal,  8  Bligh,  K. 
8.  801.    If,  however,  under  the  laws  of  En^* 
land,  chancery  courts  may  exercise  such  ju- 
risdiction over  property  situated  in  any  par^ 
of  the  British  empire,  that  would  furuisl^ 
no  criterion  by  which  to  test  the  territorial 
jurisdiction  of  a  circuit  court  of  the  United 
States,  which  can  exist  only  when  and  where - 
congress  has  conferred  it.     A  circuit  court  of 
the  United  States  for  a  district  in  Louisiana* 
unless  it  be  conferred  by  some  act  of  con- 
gress, has  no  greater  power  over  property^ 
here  than  would  have  any  court  of  Ix)uisiana- 
possessing  general  equity  jurisdiction,  and 
that  Texas  and  Louisiana  are  in  the  same- 
circuit  is  of  no  importance. 

It  is  true  that  some  of  the  circuit  coarta> 
of  the  United  States  have  asserted  power  to- 
appoint  receivers  for  continuous  lines  of  rail- 
way extending  through  two  or  more  states, 
and  through  them  to  take  possession  of  suc^- 

f^arts  of  railways  as  were  without  the  state 
n  which  the  courts  were  given  jurisdiction  ;. 
and  some  reference  will  be  made  to  the  cases, 
from  which  it  will  be  seen  that  their  ruling- 
are  not  harmonious.    In  Wilmer  v.  Atianttc 
dt  R.  Air  Line  R,  Co.,  2  Woods,  0.  C.  417. 
Fed.   Cas.  No.   17,775,   a  receiver  was  ap- 
pointed to  take  possession  of  a  railway  be- 
longing to  one  corporation,  extending  into- 
or  through  three  states.     The  appointment 
was  made  by  a  circuit  court  in  Georgia,  and 
its  ruling  was  based  on  the  assumed  power- 
of  the  court,  acting  upon  the  owner,  to  com- 
pel submission  to  its  jurisdiction.    The  only^ 
case  cited  in  support  of  the  ruling,  other 
than  such  as  assert  the  power  of  courts  of" 
equity  already  considered,  was  the  case  of^ 
Eai9  V.  Boston,  H,  A  E,  R,  Co.,  107  Mass.  1, 
which  was  a  case  in  which  it  appears  that, 
the  supreme  court  of  Massachusetts,  on  orig- 
inal bill,  appointed  receivers  of  a  road  sit- 
uated in  ana  incorporated  by  the  laws  of  that 
and  other  states ;  but  no  question  was  raised 
or  considered  as  to  the  power  of  the  court  to- 
do  so,  and  the  receivers  were  subseouently 
removed  and  the  railway  placed  in  the  hancJs- 
of  trustees,  who  were  entitled  to  its  posses- 
sion and  management  under  the  terms  of  the 
mortgage  which  it  was  the  purpose  of  the 
bill  to  foreclose.     While  application  for  ap- 
pointment of  a  receiver  was  pending  in  case 
of  Wilmer  v.  Atlantic  db  R.  Air  Line  22.  Go. , 
a  court  of  the  state  of  Georgia  appointed  a. 
receiver  over  so  much  of  the  road  as  was  in 
that  state,  and  like  steps  were  taken  by  cir- 
cuit courts  of  the  United  States  in  each  of 
the  other  states  through  or  into  which  the 
railroad  ran.     Application  was  made  to  the 
circuit  court  sitting  in  Georgia,  by  its  re- 
ceiver, for  writ  of  assistance  to  put  him  in 
possession  of  so  much  of  the  roaa  as  was  in 
possession  of  the  receiver  appointed  by  the-^ 
state  court ;  but  no  such  relief  seems  to  have* 
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been  asked  as  to  other  parts  of  the  road, 
wbic&  were  in  the  poasession  of  a  receiver 
appointed  in  the  other  states.     The  applica- 
tion was  disposed  of  by  an  opinion  written 
by  Circuit  Justice  Braaley,  in  which  it  was 
held  that  the  state  court  was  entitled  to  pos- 
session because  its  possession  was  prior,  not- 
withstanding action  looking  to  the  appoint- 
ment of  a  receiver  was  first  comment  in 
the  circuit  court.    No  question  was  raised 
or  discussed  as  to  the  Junsdiction  of  the  cir- 
cuit court  over  so  much  of  the  road  as  was 
without  the  state  of  Georgia,  but  from  the 
opinion,  it  is  difficult  to  resist  the  conclu- 
sion that  the  eminent  judge  did,  at  least, 
entertain  serious  doubts  of  the  power  of  the 
circuit  court  to  appoint  a  receiver  over  so 
much  of  the  road  as  was  not  in  that  state. 
In  the  case  of   Waba»h,  8t.  L.  A  P.  R,  Co, 
V.  Central  Trust  Co.,  a  circuit  court  of  the 
United  States  for  the  eastern  district  of  Mis- 
souri  appointed   receivers   oyer  a  railway 
which  ran  through  the  states  of  Missouri, 
Illinois,  and  Indiana,  and  into  the  states  of 
Ohio,  Michigan,  and  Iowa,  who,  under  its 
orders,  took  possession  of  the  entire  road. 
The  bill  under  which  this  was  done  was  filed 
by  the  railway  company,  but  subsequently 
the  trustee  in  a  general  mortgage  filed  a  cross 
bill  asking  foreclosure.     22  Fed.  Rep.  272. 
Bills  similar  to  that  filed  in  the  court  in 
Missouri  seem  to  have  been  filed  in  circuit 
courts  in  Illinois,  and  perhaps  in  other  states, 
for  the  purpose  of  having,  as  seems  to  have 
been  usual  at  the  time,  the  same  receivers 
appointed  in  each  Jurisdiction,  and  this  was 
done;  but,  as  is  to  be  inferred  from  a  case 
hereafter  to  be  noticed,  this  was  not  done  for 
the  purpose  of  having  the  property  situated 
in  Illinois  administered  by  the  circuit  courts 
Bitting  in  that  state,  but  for  the  purpose  of 
giving  effect  to  the  appointment  made  by 
the  circuit  court  in  Missouri.     After  these 
transactions  occurred,  bondholders  brought 
suits  in  the  circuit  court  of  the  United  States 
for  the  northern  district  in  Illinois  to  fore- 
close mortgages  held  to  secure  the  bonds  held 
by  them.  In  which  it  was  asked  that  the  re- 
ceivers appointed  by  the  circuit  court  for 
Missouri  should  be  removed,  and  some  other 
person  appointed.    The  court  entertained  ju- 
risdiction over  so  much  of  the  property  as 
was  within  the  district,  removea  the  receiv- 
ers theretofore  appointed  by  the  circuit  court 
in  Missouri,  and  appointea. another,  but  re- 
fused to  exercise  jurisdiction  over  so  much 
of  the  property  as  was  within  the  same  state, 
but  in  another  district.     In  disposing  of  the 
question  the  court  said  ''that  courts  of  equity 
caunot  acquire  extraterritorial  iurisdiction 
over  property  by  appointing  receivers, "  cited 
Booth  V.   Cl*trk  as  authority,  and  held  that 
the  decision  in  MulUr  v.  Dcwb  did  not  justify 
the  procedure  of  the  circuit  court  for  Mis- 
Bouri.     Atkins  y.  WaJbath,  8t.  L.  A  P.  R.  Co. 
29  Fed.  Rep.  182.     The  court  in  Missouri, 
in  effect,  rescinded  so  much  of  its  order  as 
applied  to  the  property  over  which  the  court 
in  Illinois  took  juriscliction,  and  gave  pos- 
lession  to  the  receiver  appointed  by  the  lat- 
ter, but  insisted  that  the  decision  in  Muller 
V.  Bows  was  conclusive  of  the  propriety  and 
lef^ality  of  its  former  action.     Central  Trust 
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Co.  y.  Wabash,  8t,  L,  dt  P.  B.  Oo,  29  Fed. 
Rep.  618.    In  Beer$  y.  Wahath,  8t,  L.  db  P. 
R,  Co.  29  Fed.  Rep.   161,  substantially  the 
same  facts  were  involved,  and  the  same  re- 
sult was  reached.    In  the  case  of  BlacJdnirn' 
V.  8dma,  M.  AM.  R.  Co.  2  Flipp.  525,  Fed. 
Cas.  N#.  1,467,  it  appears' that  the  legisla- 
tures of  Alabama,  Mississippi,  and  Tennes- 
see each   incorporated   railway   companies- 
bearing  the  same  name,  the  act  of  incorpora- 
tion in  the  states  last  named  being  identical ; 
but  it  does  not  clearly  appear  from  the  opin- 
ion whether  all  the  acts  authorized  consoli- 
dation of  the  three  corporations.     The  rail- 
ways were  constructed,  and  the  companiea- 
consolidated  so  far  as  they  were  authorized, 
after  which  bonds  were  issued,  secured  by^ 
mortgage  on  the  railway.    Suit  was  brought 
on  some  of  the  bonds,  in  which  foreclosure- 
was  asked  in  the  circuit  court  of  the  United' 
States  for  the  northern  district  of  Tennessee, 
and  that  court  appointed  a  receiver  over  the- 
railway  situated  in  the  three  states,  but  he 
failed  to  get  possession  of  that  part  in  the 
state  of  Alabama,  which  was  placed  in  the- 
hands  of  a  receiver  by  a  court  of  that  state, 
and  subsequently  sold  in  foreclosure  of  mort- 
gage.   The  court  held  that  it  had  jurisdic- 
tion to  appoint  the  receiver,  to  foreclose  the 
mortgage  on  the  railway  in  the  three  states, 
and  to  sell  it.    The  case  of  Muller  y.  Lows 
was  again  relied  on  in  support  of  the  juris- 
diction claimed,  and  the  same  course  of  rea- 
oning  followed  in  that  case  was  adopted.    IT 
the  court  in  Alabama,  under  whose  decrees  a. 
receiver  was  appointed  and  the  property  sold, 
had  jurisdiction  of  the  pro^r  persons  to  make 
a  decree  which  would  bind  the  property, 
what  would  be  the  relative  rights  of  a  pur- 
chaser under  the  decree  made  by  that  court, 
and  a  purchaser  under  decree  rendered  by  the 
circuit  court  in  Tennessee,  if  their  rights 
were  not  affected  by  priority  of  mortgage? 
The  Mercantile  Trust  Company  filed  a  bill 
in  the  circuit  court  of  the  United  States  for 
the  southern  district  of  Ohio  against  the 
Kanawha  &  Ohio  Railway  Company,  a  cor- 
poration existing  under  the  laws  of  Ohio  and 
West  Virginia,  a  part  of  whose  road  was  in 
each  state,  for  the  purpose  of  foreclosing  a. 
mortgage,   and  a  receiver  was  appointed. 
Subsequently,  a  bill  was  filed  in  the  circuit 
court  of  the  United  States  for  West  Virefnia, 
which  consisted  of  a  copy  of  the  bill  filed  in 
the  court  in  Ohio,  with  prayer  that  the  court 
take  ancillary  jurisdiction,  and  asking  that 
the  court  confirm  the  order  of  the  court  in 
Ohio  appointing  a  receiver  of  the  entire  prop- 
erty, and  make  such  orders  as  might  be  nec- 
essary to  give  him  possession  and  control  of 
it.    The  purpose  of  the  proceeding  in  West 
Virginia  is  thus  stated  by  Mr.  Justice  Har- 
lan :    ^'The  purpose  of  the  parties  by  whom, 
or  at  whose  instance,  the  suit  here  was  insti- 
tuted, was  to  have  the  entire  mortgaged  prop- 
erty administered  under  the  orders  of  the 
court  in  Ohio  in  which  the  suit  for  foreclos- 
ure was  brought,  and  that  nothing  was  de- 
sired or  expected  from  this  court  except  an 
order  approving  or  confirming  the  appoint- 
ment 01  Eel  lev  as  receiver,  and  such  other 
orders  as  may  oe  necessary  to  vest  in  him  ther 
possession  and  control  of  such  of  the  mort 
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g&ged  property  as  was  in  this  district." 
Tlie  case  of  Mutter  v.  Daws  was  relied  upon 
again  as  authority  for  the  action  of  the  court 
in  Ohio,  but  It  was  held  not  to  be  applicable. 
The  learned  judge  then  declares,  if  the  plain- 
tift  "desires  the  active  intervention  of  this 
•<x>urt  in  respect  to  the  mortgaged  property 
in  West  Virginia,  such  intervention  should 
only  occur  in  a  separate,  independent  suit, 
of  which  it  may  take  cognizance,  and  in 
which,  if  proper  or  necessary  to  do  so,  this 
•court  may  la^^  its  hands  upon  the  property 
within  this  district,  and,  if  need  be,  admin- 
ister it  by  a  receiver  directly  amenable  to 
its  authority,  for  the  benefit  of  all  parties 
interested,  of  whatever  state  they  may  be 
citizens.  The  request  that  this  court  will 
simply  confirm  the  appointment  of  a  receiver 
made  in  another  circuit,  and  by  its  order  in- 
vest that  receiver  with  the  possession  and 
control  of  the  mortgaged  premises  within 
this  district,  no  other  reliei  being  contem- 
plated, is,  in  effect,  a  request  that  this  court 
will  compel  all  who  have  claims  and  rights 
'in  respect  to  the  mortgaged  property  situated 
in  West  Virginia  to  seek  relief  in  the  orig- 
inal suit  for  foreclosure  pending  in  another 
-state;  and  this,  notwithstanding  such  par- 
ties may  have  the  right,  under  existing  leg- 
islation, to  invoke  the  jurisdiction  of  this 
court,  or  of  some  court  of  general  jurisdic- 
tion established  by  this  state.  It  might  be 
well  if  congress  would  so  enlarge  or  regulate 
-the  jurisdiction  of  the  courts  of  the  tfnited 
'States  as  to  enable  a  circuit  court,  in  which 
is  brought  an  original  suit  for  the  foreclos- 
ure of  a  mortgage  resting  upon  an  interstate 
railroad,  to  take  actual  possession,  by  its 
officers,  of  the  entire  line,  and  of  all  the 
mortgaged  property,  wherever  situated,  and 
-4idmini8ter  it  for  the  benefit  of  all  concerned, 
preserving  in  that  mode  the  unity  of  the  rail- 
road, and  the  just  rights  of  mortgagors, 
mortgagees,  and  creditors,  as  well  as  those 
of  the  general  public  interested  in  commerce 
among  the  states.  But  there  has  been  no  such 
legislation,  and  we  do  not  see  our  way  clear 
to  effect  any  such  result  by  judicial  orders 
merely. " 

The  case  of  State  v.  Northern  Gent,  B.  Co., 
18  Md.  198,  is  frequently  referred  to  as  au- 
thority for  the  proposition  that  a  court  may 
•exercise  extraterritorial  jurisdiction  and  ap- 
point a  receiver,  and  through  him  take  pos- 
session of  a  continuous  line  of  railwav  run- 
ning  into   another  state;    but   we  do   not 
understand  the  court  to  have  made  such  a 
ruling.    Counsel  for  both  parties  conceded 
the  nonexistence  of  such  jurisdiction,  and 
the  opinion  of  the  court,  in  which  it  is  said 
that  ^the  consideration  that  the  authority  of 
this  court  cannot  extend  beyond  the  territo- 
rial limits  of  the  state,  in  the  exercise  of  its 
remedial  power,  does  not  deter  it  from  act- 
ing, in  a  case  within  its  acknowledged  ju- 
risdiction, to  the  verge  of  those  limits,''  evi- 
dences the  fact  that  the  court  was  of  the  same 
opinion.    The  purpose  of  that  suit  was  to 
•oompel  the  railway  company  to  apply  its 
receipts,  not  necessary  for  its  operation,  in 
accordance  with  contract,  to  payment  of  debt 
'to  the  state,  and  by  injunction  to  prevent  tlie 
-misapplication  or  funds  thus  arising.     Ad- 
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mission  of  necessity  for  resort  to  a  Jurisdio- 
tion,  now  frequently  inaptly  termed  ''an* 
ciliary,"  is  simply  a  concession  that  the 
tribunal  which  is  in  such  case  termed  that 
of  primary  jurisdiction  is  destitute  of  power 
over  property  situated  in  another  state ;  for, 
if  this  be  not  true,  neither  excuse  nor  neces- 
sity can  exist  for  action  by  another  court 
having  jurisdiction  in  the  state  where  the 
property  is.  A  court  clothed  with  full  power 
to  aidminister  property  needs  no  aid  from  an- 
other; and  if,  in  the  exercise  of  a  lawful 
power,  it  has  taken  possession  of  property 
through  its  receiver,  interference  with  that 
by  another  court  ^ould  be  wrongful.  One 
court  cannot  acquire  power  over  property  not 
within  its  territorial  jurisdiction  through 
the  action  of  another  court  having  jurisdic- 
tion where  the  property  is,  for  the  jurisdic- 
tion of  every  court 'must  depend  on  the  law, 
and  cannot  rest  on  the  friendly  action  of 
another  court,  which  is  sometimes  termed 
"comity."  The  statute  now  in  force  in  this 
state  declares:  "If  propert^r  sought  to  be 
placed  in  the  hands  of  a  receiver  is  situated 
within  the  limits  of  this  state,  no  other  court 
than  one  within  the  limits  of  this  state  shall 
have  power  to  appoint  any  receiver  of  said 
property."  Say  lea*  Civ. '  Stat.  art.  U706. 
This  asserts  a  rule  of  comity  which  the  courts 
of  this  state,  since  its  passage,  must  observe; 
but  it  also  asserts  a  jurisdictional  rule  which, 
from  the  nature  of  suits  in  which  such  ap- 
pointments may  be  made,  is  applicable  every- 
where in  the  absence  of  such  a  statute.  What 
power  congress  might  confer  on  a  circuit 
court  for  a  district  in  one  state  over  property 
situated  in  another  state  is  not  the  question 
involved  in  this  case.  That  question  is, 
what  jurisdiction  has  it  conferred  on  such 
courts  ?  The  acts  of  congress,  on  wh i  ch  sol ely 
depend  the  jurisdiction  of  circuit  courts, 
clearly  manifesting  intention,  even  in  ac- 
tions transitory  in  their  nature,  to  have  the 
rights  of  litigants  determined,  as  far  as  may 
be  practicable,  in  courts  of  the  locality  in 
which  they  live,  and  to  confer  jurisdiction 
over  actions  or  suits  local  in  nature  only  on 
courts  having  jurisdiction  in  the  territory  in 
which  the  thing  in  litigation  is  situated,  we 
are  forced  to  the  conclusion  that  the  circuit 
court  in  Louisiana  had  not  jurisdiction  over 
property  in  Texas,  such  as  conferred  upon  it 
power  to  take  possession  of  and  administer 
it,  through  a  receiver  or  otherwise. 

The  second  question  certified  is:  "If  no 
such  power  existed,  would  the  negligent  act 
of  a  receiver  thus  appointed,  resulting  in 
death,  while  operating  the  road,  in  Parker 
county,  Texas,  make  the  company  liable?" 
If  the  Texas  &  Pacific  Railway  Company 
permitted  a  person,  appointed  receiver  by  a 
court  having  no  jurisdiction  over  its  prop- 
erty in  this  state,  to  take  possession  oi  that 
property  and  to  operate  it,  then  such  person 
must  be  deemed  to  have  been  simply  its 
agent,  and  it  is  liable  for  injuries  resulting, 
while  the  railway  was  managed  by  him,  m 
all  cases  in  which  it  would  l^  liable  had  he 
been  made  its  agent  in  the  ordinary  manner. 

The  third  question  is:  "Would  the  com- 
ptLB^  be  liable  for  such  negligent  act  if  the 
receiver  was  appointed  ana  discharged,  and 
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the  property  restored  to  It,  by  ooneent  and 
•collusion,  as  alleged  by  appellees,  whether 
the  court  making  the  appointment  had  or 
had  not  the  requlflite  lorisdiction,  and,  if 
the  court  had  lurisdictfon,  could  that  issue 
be  made  available  in  this  suit?*    Appellees 
alleged  that  the  suit  in  the  circuit  court  of 
the  United  States  by  which  the  receiver  was 
appointed  was  oollusively  brought,  and  that 
the  receiver  was  appointed  by  consent  of  all 
parties  to  it,  and  that,  while  ostensibly  act- 
ing as  receiver,  the  person  so  appointed  was 
really  but  the  agent  of  the  railway  company 
during  the  time  he  managed  its  property. 
They   further  alleged  that,  before  the  dis- 
charge of  Brown  as  receiver,  the  railway 
company  bound  itself  by  writing  to  assume 
and  pay  all  liabilities  incurred  by  him  dur- 
ing Uie  time  he  managed  the  company's  prop- 
•erty  as  receiver;  and  they  further  alleged 
that  during  the  time  he  operated  the  railway 
he  made   permanent   improvements  on  i^e 
Toad  to  the  value  of  $2,000,000,  which  were 
paid  for  out  of  current  eaminss,  and  that, 
when  restored  to  the  company,  the  enhanced 
Talue  of  the  road  resulting  from  improve- 
tnents  so  made  was  $2,000,000.     If  a  court 
appointing  a  receiver  has  jurisdiction  over 
the  property  to  which  the  receivership  re- 
lates, its  orders  and  decrees  will  be  binding 
<m  parties  to  the  suit,  and  must  be  given 
«iEect  so  far  as  they  affect  the  property  ;  but 
it  does  not  follow  from  this  that  tne  true  re- 
lation of  the  person  appointed  to  the  railway 
company,    when  property  is  placed  in  his 
possession,  may  not  oe  inquired  into  when- 
ever that  becomes  necessary  in  litigation  be- 
tween the  company  and  persons  not  parties 
to  the  suit  in  which  the  appointment  is  made. 
If  the  court  has  Jurisdiction,  every  reason- 
able presumption  ought  to  be  indulged  that 
the  relation  of  the  receiver  to  the  property 
and  its  owner  is  what  that  relation  oidinarily 
iB :  for  it  ought  not  to  be  presumed,  or  even 
foand  to  be  true,  in  the  absence  of  cogent 
evidence,  that  a  court  has  made  Itself  the 
mere  tool  of  apparently  adverse  litigants,  or 
that  it  entertained  a  collusive  suit.    A  suit 
is  said  to  be  collusive  when  brought  by  seem- 
ingly adverse  parties  under  secret  agreement 
ana  co-operation,  with  a  view  to  have  some 
legal  question  decided  which  is  not  involved 
in  a  real  controversy  between  them,  or  when 
so  brought  with  intent  to  defraud  other  per- 
sons, there  being  no  real  controversy  between 
the  parties,  on  purpose  to  secure  some  relief 
Yhich,  as  between  themselves,  would  not  be 
conceded  without  suit.    The  power  of  a  court 
to  appoint  a  receiver  is  basea  on  the  fact  of 
real  litigation  between  the  parties,  in  which 
it  becomes  necessary,  in  the  opinion  of  the 
court,  to  take  possession  of  property  to  which 
the  controversy  in  some  manner  relates,  in 
Older  to  preserve  it,  or,  if  necessary,  to  ad- 
minister it  for  the  benefit  of  all  persons  in- 
terested.   He  ''is  appointed  upon  a  principle 
of  justice  for  the  benefit  of  all  concerned. 
Svery  kind  of  property  of  such  nature  that, 
if  legal,  it  might  be  taken  in  execution, 
nay,  if  equitable,  be  put  into  his  posses- 
sion.   Hence  the  appointment  has  been  said 
to  be  an  equitable  execution.    He  is  virtual  ly 
t  representative  of  the  court,  and  of  all  the 
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parties  in  interest  in  litigation  wherein  he 

15  appointed.  He  is  required  to  take  posses- 
sion of  property  as  directed,  because  it  is 
deemed  more  for  the  interest  of  justice  that 
he  should  do  so  than  that  the  property  should 
be  in  the  possession  of  either  of  the  parties 
in  the  litigation.  He  is  not  appointed  for 
the  benefit  of  either  of  the  parties,  but  of  all 
concerned.  Money  or  property  in  his  hands 
is  in  custodia  Ugi», "    Davis  v.  Oray,  88  U.  8. 

16  Wall.  217,  21  L.  ed.  452.  If  parties  hav- 
inff  no  real  controversy,  and  desiring  no  law- 
ful relief,  which  makes  resort  to  a  court  ne- 
cessary, institute  a  suit,  and  have  a  receiver 
appointed  to  take  possession  of  property,  for 
the  purpose  of  defrauding  other  persons,  or  to 
emlMtrrass  them  in  assertion  of  right  against 
one  of  the  parties  and  its  property,  no  princi- 
ple of  justice  sanctions  the  interposition  of  a 
court  or  the  appointment  of  a  receiver;  and 
it  would  be  a  perversion  of  justice  to  hold 
otherwise  than  that  a  receiver  appointed  un- 
der such  circumstances  is  the  agent  of  the 
person  or  corporation  whose  property  may 
thus  collusively  be  placed  in  his  possession. 

The  theory  on  which  a  receiver  is  held  to 
be  an  officer  of  the  court  appointing  him, 
and  not  the  asent  of  the  owner  whose  prop- 
erty is  placed  in  his  possession,  is  that  the 
property  to  be  controlled  is  taken  from  the 
custody  and  management  of  its  owner,  and 
made  subject  to  the  control  of  the  court, 
without  his  consent;  but,  whei  rhc  defend- 
ant owner  asks  the  court  to  du  ilii».  he,  in 
effect,  asks  the  court  to  make  an  appoint- 
ment for  him,  and  it  is  but  Just  that  a  re- 
ceiver so  appointed  should  be  held  to  be  his 
agent.  That  a  plaintiff  collusively  acts  with 
a  defendant  for  such  a  purpose  only  aggra- 
vates the  case,  for  this  enables  the  owner  to 
impose  upon  the  court,  and  such  a  plaintiff 
.has  no  ground  for  complaint  if  the  receiver 
be  held  the  agent  of  the  owner  in  reference 
to  every  act  out  of  which,  in  the  manage- 
ment of  the  property,  obligation  to  other 
persons  may  arise.  The  statute  of  this  stats 
which  declares  that  **no  receiver  shall  ever 
be  appointed  of  any  joint- stock,  incorporated 
company,  or  of  any  co-partnership  or  private 
person  on  the  petition  of  such  joint- stock, 
incorporated,  company,  partnership  or  per- 
son," is  but  a  legislative  declaration  of  the 
rule  recognized  by  courts  of  equity.  Babin- 
ion  V.  Badi^,  11  Beav.  614 ;  Leddd  v.  /Starr, 
19  N.  J.  Eq.  168 ;  Harr  v.  LCtOewood,  2  Myl. 
&  C.  458.  Corporations  ought  not  to  be  heard 
to  say  that  they  are  either  indisposed  or  in- 
competent to  manage  their  own  affairs,  and 
that  therefore  some  court  should  take  charge 
of  them  through  a  receiver.  If  the  officers 
of  a  corporation  misconduct  its  business, 
stockholders  usually  have  powsr  to  remove 
them,  and,  in  cases  in  which  they  have  not 
the  ability  to  protect  themselves,  courts  of 
equity  have  power  to  control  the  acts  of  such 
officers,  or  even  to  remove  them ;  but  such 
misconduct  does  not  authorize  courts  to  ap- 
point receivers,  and  through  them  to  assume 
the  management  of  a  business  or  property. 
The  opinion  in  MeUt  v.  Buffalo,  0.  d  P,  R. 
C^.,  68  N.  T.  61,  17  Am.  Rep.  201,  states 
the  only  ground  on  which  it  can  be  held 
that  receivers  are  not  agents  of  the  persons 


66 


Texas  Sdprkme  Court. 


Apr.* 


or  corporations  whose  property  is  placed  in 
their  possession  bj  a  court  of  competent  ju- 
risdiction, but  it  recognizes  the  fact  that  the 
rule  applies  onlj  when  the  appointment  is 
not  made  or  brought  about  at  the  desire  of 
the  owner,  and  assumes  that  the  rule  applies 
only  when  the  appointment  is  made  against 
such  person's  will.  We  do  not  wish,  how- 
ever, to  be  understood  to  hold  that  there 
must  be  active  opposition,  or  even  open  dis- 
sent, on  the  part  of  the  owner  to  the  appoint- 
ment of  a  receiver,  in  order  to  make  opera- 
tive the  general  rule;  for,  if  the  application 
be  justined  by  existing  facts,  good  faith 
would  not  require  opposition;  but  we  do 
wish  to  be  understood  to  hold,  when  a  re- 
ceiver is  appointed  by  agreement  between 
ibe  parties  to  a  suit  in  order  to  accomplish 
a  purpose  not  lawful  in  itself,  that  the  re- 
ceiver must  be  considered  the  agent  of  the 
owner  of  the  property. 

In  a  case  in  which,  by  consent  of  parties, 
a' receiver  was  appointed  with  power  to  re- 
ceive and  sue  for  all  sums  due  the  litigants, 
and  the  same  to  hold  subject  to  the  order  of 
the  court,  it  was  held  that  the  person  so  ap- 
pointed could  not  be  considered  an  officer  of 
Uie  court,  and  that  he  must  be  considered 
the  agent  of  the  parties,  because  the  appoint- 
ment was  in  effect  the  act  of  the  parties. 
KeUoTY,  Williams,  8  Rob.  (La.)  821.  The 
Texas  A  Pacific  Company,  including  its  main 
and  lateral  roads,  perh&ps  had  more  than 
1,000  miles  of  railway  in  Texas,  the  main 
line  extending  from  its  eastern  to  its  west- 
em  boundary,  and  it  may  be  that  it  had,  as 
is  not  unusual,  a  floating  indebtedness,  and 
would,  in  current  business,  incur  obliga- 
tions along  its  entire  line,  whether  operated 
by  the  company  or  a  receiver,  in  payment  of 
which  current  earnings  ought  to  have  been 
applied.  Under  such  circumstances,  if  the, 
real  purposes  of  the  receivership  were  not' 
the  lawful  purposes  shown  by  the  pleadings 
in  the  circuit  court,  but  were  to  place  the 
property  of  the  company  in  the  hands  of  a 
receiver  subject  to  the  control  of  a  court  sit- 
ting in  another  state,  in  order  that  the  rail- 
way company  might  not  be  subject  to  suits 
in  the  onlinary  course  of  judicial  proceed- 
ings, that  its  creditors  here  should  be  thus 
embarrassed  in  enforcement  of  their  rights 
by  having  to  resort  to  a  court  so  far  from 
the  place  where  their  causes  of  action  arose, 
all  for  the  purpose  of  enabling  the  parties  to 
that  suit,  by  agreement  between  them,  to  ap- 
ply the  earnings  of  the  road  to  the  better- 
ment of  the  property  belonging  to  the  one, 
and  to  which  the  other  looked  as  a  security 
for  debt,  —then  the  receivership  ought  to  tie 
deemed  to  have  been  collusive,  and  the  re- 
ceiver be  held  to  have  been  simply  the  affent 
of  the  railway  company.  Under  such  mcts 
(which  we  do  not  assume  to  be  true,  but  re- 
fer to  for  illustration)  made  known  to  the 
court  the  receiver  would  not  have  been  ap- 
pointed, and  the  railway  company  ought  not 
to  be  permitted  to  escape  liability  on  the 
ground  that,  through  false  and  fraudulent 
pretenses  made  by  another  acting  under  a 
collusive  agreement  with  it,  the  court  had 
been  induced  to  make  an  appointment  that 
would  not  have  been  made  had  the  real  pur- 
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pose  been  disclosed.  In  Sage  ▼.  MemplM  ^ 
L.  R.  Co,,  18  Fed.  Rep.  571,  a  distinguished 
circuit  judge  of  the  United  States,  on  dis- 
covering the  existence  of  such  a  state  of  facts 
as  referred  to,  at  once  took  steps  to  close  a 
receivership,  and,  in  disposing  of  the  ques- 
tions presented,  with  such  forceful  language 
vindicated  the  abused  jurisdiction  of  the 
court,  and  gave  the  rules  applicable  in  suck 
cases,  as  to  challeni^  the  admiration  of  every 
person  having  due  regard  for  the  pure  ad- 
ministration of  the  law.  If  the  appointment 
of  the  receiver  was  obtained  through  collu- 
si  on  of  the  parties  to  the  suit  in  which  the 
appointment  was  made,  it  it  unimportant 
whether  the  court  would  have  had  jurisdic- 
tion, in  a  proper  case,  to  make  the  appoint- 
ment; for  in  such  case  the  company  would 
be  as  fully  responsible  for  negligence  in  the 
operation  of  its  road,  through  which  injury 
resulted  to  a  third  person,  as  would  it  be  if 
its  road  had  been  operated  under  the  manage- 
ment of  a  superintendent  appointed  by  its 
directory,  and  the  facts  which  show  suci^ 
liability  may  be  proved  in  this  cause. 

The  fifth  question  certified  is :  ^^  In  what, 
if  any,  state  of  the  case  as  above  set  forth, 
would  appellees  be  precluded  from  disputing 
the  validity  of  the  appointment  of  the  re- 
ceiver, the  deceased  fireman  having  contracted 
with  him  in  that  capacity?"  In  view  of  the 
entire  case  stated  it  is  not  perceived  that  the 
fact  that  the  person  acting  as  receiver  made 
the  employment  in  that  character  could  affect 
the  right  of  appellees  to  show  what  his  true 
relation  to  the  company  was.  If,  while  be 
was  in  fact  and  in  law  the  agent  of  the  com- 
pany, it  permitted  him  to  assume  to  act  as 
receiver,  and  to  control  its  property,  and  em- 
ploy persons  to  operate  it,  this  would  present 
simply  the  ordinary  case  of  an  agent  con- 
tracting in  relation  to  the  princi pal's  busi- 
ness intrusted  to  him  without  disclosing  who 
his  principal  is.  It  was  held  in  East  Lin4 
cfe  B.  B.  B,  Go.  V.  Culberson,  72  Tex.  375.  3  L. 
R.  A.  567,  that  one  railway  company  operat- 
ing the  road  of  another  under  an  unauthorized 
lease  was  the  agent  of  the  latter  in  so  far  as 
its  duties  to  the  public  were  concerned,  but 
that  as  to  the  employes  of  the  former  no  such 
agency  and  resulting  liability  existed.  Thr 
decision  in  that  case  can  have  no  application 
to  the  question  certified. 

The  sixth  question  certified  ia:  "In  any 
state  of  case  as  above  set  forth,  would  the 
statute  of  limitations  preclude  a  recovery?* 
It  has  been  held  by  the  Supreme  Oourt  of  the 
United  States,  and  by  thia  courts  that  after 
Uie  discharge  of  a  receiver  against  whom  suit 
has  been  brought,  if  there  he  facts  to  fix  lis- 
bility  on  a  railway  company *s  property  f?'' 
acts  occurring  during  the  receivership,  it  i| 
proper  to  make  the  company  a  party,  s°u 
continue  the  litigation.  Texas  d  P.  B.  Co. 
V.  Cox,  145  U.  S.  593.  86  L.  ed.  829 :  TeJ'^» 
dt  P,  B.  Go.  V.  Anderson,  149  U.  8.  237,  37 
L.  ed.  717 ;  Brown  v.  Qom,  76  Tex.  444 ;  Bogff* 
V.  Broton,  82  Tex.  48 ;  Texas  d  P.  B.  Co.  v. 
Oomstoek,  88  Tex.  537.  In  Texas  d  P.  R.  Co. 
Y.  Comstock  it  was  held  that  the  action  did 
not  abate  on  discharge  of  ttie  receiver,  and 
that,  the  company  having  been  made  the  de- 
fendant, the  action  shouM  be  treated  ss  ooa* 
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tinuous  from  the  time  it  was  instituted 
against  the  receiver,  from  which  it  followed 
that  limitation  could  not  be  invoked  unless 
the  action  was  barred  when  brought  against 
the  receiver.  This  action,  however,  could  not 
have  been  maintained  against  the  receiver, 
Dor  against  the  railway  company  after  his 
discliargc,  if  his  relation  to  the  company  was 
really  only  that  which  a  receiver  ordinarily 
sustains  to  the  person  whose  property  is  placed 
in  his  possession  and  management.  Turner 
V.  Grass,  83  Tex.  218,  15  L.  R.  A.  262.  If 
the  action  had  been  brought  asrainst  Brown 
as  agent  of  the  railway  company,  it  could 
not  have  been  sustained,  for  the  action,  so 
treating  him,  ou^ht  to  have  been  brought 
against  his  principal.  The  case  now  stands 
as  though  no  suit  had  been  brought  until  the 
railway  company  was  made  the  defendant, 
and  from  that  standpoint  the  question  of  lim- 
itation must  be  considered.  The  question  of 
limitation  is  presented  under  the  facts  as- 
gamed  as  the  basis  for  the  preceding  ques- 
tions certified,  and,  looking  to  them,  it  is 
evident  that  such  facts  operated  to  conceal 
the  fact  that  cause  of  action  existed  against 
the  company,  and  it  could  not  well  be  held 
that  such  concealment  was  not  fraudulent. 
The  rule  in  this  state  is  that  the  fraudulent 
concealment  of  a  plaintiff's  cause  of  action 
takes  the  case  out  of  the  bar  of  statutes  of 
limitation.  Munsan  v.  HalloweU,  26  Tex. 
475,  84  Am.  Dec.  582 ;  Bipley  v.  WitJvee,  27 
Tex.  17 ;  Bansome  v.  Bearden,  60  Tex.  127 ; 
Calhoun  v.  Burton,  64  Tex.  615 ;  Anding  v. 
P^kins,  29  Tex.  848 ;  Oonndty  v.  Hammond, 
58  Tex.  17 ;  Brovm  v.  Brown,  61  Tex.  45. 
The  limitation  on  this  rule  is  that  a  plaintiff 
cannot  excuse  his  delay  in  instituting  suit 
00  the  ground  of  fraudulent  concealment  of 
his  cause  of  action  if  his  failure  to  discover 
is  attributable  to  his  own  neglect,  and 
whether  such  neglect  existed  in  a  given  case 

i     must  be  determined  from  the  facts  of  that 

I     case. 

The  fourth  and  seventh  questions  certified 
in ;    **  If  a  colluBlve  and  fraudulent  recei ver- 


ship  was  shown,  or  rather  if  that  was  the 
proper  deduction  from  the  undisputed  evi- 
dence, was  the  court  required  to  submit  the 
issue  to  the  jury  before  a  judgment  could  be 
entered  on  a  general  verdict  finding  negli- 
genceY"  "If  appellant  could  be  held  liable 
for  the  death  loss  in  question  on  the  ground 
of  a  collusive  and  void  receivership,  as  al- 
leged, upon  a  verdict  finding  that  issue  in 
favor  of  appellees,  should  the  judgment  be 
reversed  for  fundamental  error  where  the 
pleading  and  proof  raised  the  issue,  and  no 
error  is  assigned  for  failure  to  submit  it  to 
the  jury?"  These  may  be  considered  to- 
gether. It  has  been  held  in  a  long  line  of 
decisions  that  a  charge,  correct  so  far  as  it 
applies  to  the  facts,  but  omitting  to  state  the 
law  applicable  to  an  issue  raised  by  them, 
furnishes  no  ground  for  reversal  unless  proper 
instruction  relating  to  the  matter  omitted  be 
asked  and  refused.  BoHnson  v.  Varnell,  16 
Tex.  887 ;  0'  ConneU  v.  State,  18  Tex.  363 ; 
Peeler  v.  Guilkey,  27  Tex.  858  j  Ford  v.  Mc- 
Bryde,  45  Tex.  501 ;  Datis  v.  Boosvelt,  53 
Tex.  316 ;  Beazley  v.  Benson,  40  Tex.  434 ; 
CoekriU  v.  Cox,  65  Tex.  675 ;  Galveston,  H. 
dk  8.  A,  B.  Co,  V.  Arispe,  81  Tex.  519. 
Whatever  exceptions  there  may  be  to  this 
rule,  none  of  them  embrace  a  case  in  which 
the  undisputed  evidence  establishes  the  fuct 
to  which  the  omission  relates. 

The  eighth  question  certified  is:  "As  de- 
ceased was  killed  since  the  Act  of  Confess 
of  March  8,  1887,  relating  to  federal  receiver- 
ships, what  effect,  if  any,  did  it  have  on  the 
issues  involved?"  As  this  is  now  an  action 
against  the  railway  company,  that  act  has  no 
bearing  on  any  issues  raised  by  the  plead- 
ings ;  but  were  it  an  action  that  could  have 
been  maintained  against  the  receiver,  or  were 
it  against  him,  all  the  issues  made  in  the 
ples^ings  on  which  that  act  could  have  any 
bearing  were  settled  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  Texcu  db 
P.  B.  Co.  V.  Johnson,  151  U.  B.  81,  88  L.  ed. 
81,  and  in  other  casea. 
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mecounta  in  a  eonnterelaimt  In  an 
on  eontraiCt  where  plaintiff*fl 


daim  la  diapnted«  will  not  Jnatify  com- 

pnlflory  referencOf  under  the  provision  of 

the  New  York  constitution  for  **trlal  by  Jury  in 
aU  oases  In  which  It  has  heretofore  been  used  In 
the  colony  of  New  York,**  since  the  practice  In 
the  colony  permitted  a  set-off  only  with  plea  of 
payment,  which  admitted  plain  tiff  ^s  claim,  and 
the  provision  in  the  Colonial  Act  of  December  31, 


Non.— CompulBory  refereinu  as  a  denicH  of  the  eon- 
sUtuti4)nal  right  to  trial  hu  jury, 
L  The  United  States  Constitution, 
XL  Whereihe  right  eaaiaUd  prior  to  the  state  con- 

titUvtion, 
m.  state  statute  no  infringement  of  constUvXional 

right. 
IV.  EquitatHe  account, 
y.  OmstUution  violated* 
VL  Action  at  law. 
VIL  State  eonstUvtion, 

The  principles  deduolble  from   the   decisions 
would  seem  to  he, 
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That  article  VTI.  of  the  Amendments  to  the  United 
States  (Constitution  does  not  affect  the  power  of  the 
Btates  to  lefirlslate  upon  tbe  question  of  compulsory 
arbitration  In  civil  actions. 

Tiiat  where  the  power  of  compulsory  reference 
existed  prior  to  the  date  of  a  slate  constitution,  it 
will  not  be  taken  to  be  abridged  by  such  constitu- 
tion. 

That  where  the  cause  was  one  referable  by  the 
rules  and  principles  of  equity  it  will  not  be  taken 
as  within  the  constltutiou. 

So  certain  state  statutes  have  been  held  to  be  no. 
Infringement  of  the  right. 


See  also  31  L.  R.  A.  078. 
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Mtt.  for  referoioe  of  an  actloD  iDvolviiiff  a  **kmg 
•ooouDt.  eltber  on  one  side  or  the  other.**  was 
afyplicable  to  a  ooanterdalm  onJj  when  platntUTi 
aauae  of  aetlon  was  not  dJspnted. 

iAndnw^t  Gbu  J.,  and  Ftneh  and  a*0r<aiK  JX,  (lft> 

mnU 
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APPEAL  by  defendant  from  an  order  of  Ijlie 
(jkncral  Term  of  the  Supreme  Court,  First 
Department,  afflrminff  a  judi^entofaSpecial 
Term  for  New  York  County  directing  a  refer- 
ence of  a  caae  brought  to  recover  salary  alleged 
to  be  due  and  unpaid.    Becerted, 

The  facts  are  stated  in  the  opinions. 

Mr.  James  Stikemaii*  for  appellant: 

Trial  by  referee  is  an  exceptional  mode  of 
Judicial  procedure,  and  when  it  is  sought  to 
coerce  a  suitor  into  a  submission  to  it  the  bur- 
den is  upon  the  party  app]j[inff  for  a  reference 
to  show  that  the  case  is  within  the  excepted 
class. 

Casiidf  V.  MeFariand,  189  N.  Y.  201. 

It  is  not  enough  to  justify  a  compulsory  ref- 
erence that  the  case  may  involve  the  examina- 
tion of  a  long  account.  It  must  be  shown  that 
the  trial  will  involve  such  examination. 

Thayer  v.  McNaugkton,  117  N.  Y.  Ill; 
Bpmee  v.  AmM.  187  N.  Y.  616;  Quridy  t.  ife- 
Farland,  iupra. 

The  referable  quality  of  an  action  must  be 
determined  from  the  complaint  and  a  counter- 
claim set  up  in  the  answer  cannot  change  it. 

Mr.  William  C.  Cammann,  with  Meur§. 
Holmes  A  Adams,  for  respondent: 


The  question  whether  the  examination  of  a 
long  account  is  necessarily  involved  in  the  ac- 
tion is  not  appealable  to  this  court 

WeM  y.  Darragh,  52  N.  Y.  5M;  Kain  v. 
Iklano,  11  Abb.  Pr.  N.  8.  2»;  MaHin  v.  Wiiid- 
90T  Hotel  09.  TON.  Y.  101;  Harrington  t.  Bnue, 
84  N.  Y.  108. 

The  referable  quality  of  the  action  depends 
upon  the  issues  presented  by  the  complaint  and 
answer. 

SearU  v.  Da^,  89  N.  Y.  6.  R  169;  Marjfiftt 
Y.  Thayer,  7  Jones  A  8.  417:  B'ackstone  Nat, 
Bank  if  Boston  v.  HogaH^  9  Jones  d;  8  292; 
Kain  v.  Delano,  supra. 

The  referable  quality  no  longer  depends  upon 
the  complaiot  alone. 

MiteheU  v.  (Hicer,  56  Hun,  208;  Tkayer  v. 
McNaughton,  117  K.  Y.  111. 

Earl*  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff's  cause  of  action,  as  alleged 
in  his  complaint,  is  for  his  salary,  as  general 
manager  of  the  defendant,  at  a  stipuUted 
price,  for  the  quarter  of  the  year  'eodiug 
becember  81,  1^.  The  verified  answer  of 
the  defendant  gainsays  and  puts  ia  issue  all 
the  material  allegations  of  the  complaint,  and 
alleges  counterclaims  consisting  off  long  ac- 
counts. It  is  conceded  that  if  the  plaintiff's 
cause  of  action  had  been  merely  put  in  issue 
by  the  answer,  the  action  could  not  have  been 
referred  without  the  consent  of  both  parties, 
and  that  either  party  demanding  it  would 
have  been  entitled  to  a  jury  trial.  But  the 
contention  of  the  plaintiff  is  that  because  the 


,  But  where  the  aotlon  is  one  whioh  Is  not  referahle 
b7  the  rules  of  oommon  law  It  Is  not  the  subject  of 
a  compulsory  rofereaoe. 

The  ri«rht  to  a  trial  by  Jury  In  otvU  actions  wlUbe 
seen  to  be  limited  by  the  oonstitutions  of  some  of 
the  states. 

L  ThB  Ufrited  States  OMuettiiClon. 

Artlole  YTL  of  the  Oonstitatlon  of  the  United 
States  provides:  In  suits  at  oommon  law,  where 
the  value  In  oootroversy  shall  ezoeed  twenty  dol- 
lazB,  the  riffht  of  trial  by  Jury  shall  be  preserved; 
and  no  faot,  tried  by  a  Jury,  shall  be  otherwise  re- 
axamined  In  any  court  of  the  United  States  than 
aocordinff  to  the  rules  of  the  oommon  law. 

Hie  above  provision  in  the  United  States  Const!- 
tntion  relates  only  to  such  oourts  as  sit  under  the 
authority  of  the  United  States,  and  was  not  in- 
tended as  a  restriction  upon  the  state  courts.  Hus- 
ton V.  Wadsworth,  6  Oolo.  218. 

So  the  reference  of  a  ease  fOr  trial  without  the 
consent  of  the  parties  was  held  not  to  be  In  vlola- 
tkm  of  such  seventh  artiole,  in  Huston  v.  Wads- 
worth,  suprck 

The  provisions  of  suohoonstltutlon  apply  only  to 
the  United  States  courts,  and  do  not  prescribe  a 
rule  of  practice  for  the  courts  of  a  state.  Hunt  t. 
McMahan.  6  Ohio,  IM. 

The  provision  Is  no  objection  to  a  cause  beinfr 
heard  before  a  referee  or  a  state  court,  and  the 
state  oonstttution  is  no  objection  either,  references 
beingr  well  known  andsanctloced  prior  to  the  adop- 
tion of  tbe  New  Tork  oonstitatlon.  Lee  v.  Tlilot- 
aoo,  24  Wend.  837, 85  Am.  Deo.  8Si. 

Tbe  riirht  of  trial  by  Jury  so  secured  is  simply  the 
riffbt  to  that  kind  of  trIaL  Ifathews  v.  Tripp,  18 
B.T.258. 

Tbe  Supreme  Court  of  the  United  States  also 
holds  that  the  al>ove  amendment  relates  only  to 

15  L.  li.  A. 


the  United  Stales  courts  and  that  the  states  must 
regulate  the  trials  in  their  own  courts.  Bd  wards  ▼. 
EUlottSBU.S  81WalLS88,28Ked.487:  Walkerv. 
Sauvlnet,  88  U.  8.  M,  88  L.  ed.  678;  Pearson  v.  Tew- 
dall,  85  U.  a  884, 8A  L.  ed.  481 

IL  Whert  the  rl0M  esDMsd  prior  to  the  elate  eon' 

Kttutiom 

The  riffht  remains  inviolate  so  lonsr  as  the  Jurj 
continues  to  be  constituted  substantially  as  tbe 
Jury  was  oonstltuted  when  the  constitution  was 
adopted,  and  so  lonsr  as  all  suoh  oases  as  were  then 
triable  by  Jury  continue  to  be  so  triable  without 
any  restrictions  or  ooodttlons  whioh  materially 
hamper  or  burden  the  rlghu  Matbewa  v.  Tripp, 
18R.L8S8. 

Where  the  right  existed  prior  to  tbe  constitution 
being  adopted.  It  cannot  be  impaired  by  legislative 
act.    Flanders  v.  Warner,  56  N.  H.  178. 

In  such  a  case  there  cannot  be  a  oompulsory  ref- 
erence. MeCu  Hough  v.  Brodle,  18  How.  Pr,  SM; 
TOwnsend  v.  Hendricks,  40  How.  Pr.  148;  Brink  v« 
Bepoblio  F.  Ins.  Co.  2  Thomp.  ft  O.  660l 

It  has  been  held  that  ike  language  of  the  oonsti- 
tutton  indicates  that  the  right  of  trial  by  Jury 
shall  continue  to  all  suitors  in  ooorfc.  In  aU  cases 
In  whioh  it  was  secured  to  them  by  the  laws  and 
practice  of  the  oourts  at  the  time  of  the  adoption 
of  the  oonstttution.  Trtbon  v.  Strowbridge,  7  Or. 
Ifift. 

So  the  clause  In  tbe  Wlsoonsin  oonstitution  bas 
been  interpreted  as  designed  to  seoure  ooly  tbe 
right  of  trial  by  Jury  in  all  cases  where  it  oould  bjr 
law  have  been  claimed  as  a  matter  of  right  at  the 
time  the  oonstitution  was  adopted.  Mead  v.  Walker, 
17  Wi8.189  ;Gaston  v.  Babcook,  6  Wis.  506;  StUweU 
V.  Kelloga,  14  Wis.  488. 

The  law  lielng  In  favor  of  such  method  of  pr> 
oedure  before  the  oonstitutioo,  the  right  of  trial 
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eoanterclaiiDS  involTe  long  aoconnts,  there- 
fflre  the  action  may  be  compulsorily  referred, 
and  all  the  issues  therein  tried  before  a  ref- 
eree. The  question  Is  thus  presented  again 
to  this  court  whether,  where  the  cause  of  ac- 
tion alleiired  in  the  complaint  is  not  referable, 
the  action  can  be  made  referable  by  anything 
which  appears  in  the  answer.  We  have 
several  times  answered  this  question  in  the 
negative,  and  we  should  do  so  again.  As  it 
is  soueht  to  distinguish  this  case  from  our 
prior  decisions,  to  which  I  will  hereafter 
refer,  and  as  we  differ  among  ourselves,  it  be- 
comes important,  more  particularlv  than  ever 
before,  to  examine  the  grounds  of  those  de- 
cisions, and  to  give  somewhat  fully  the  rea- 
sons for  our  present  conclusion. 

It  was  provided  in  the  State  Constitution 
of  1777  that  "trial  by  Jury  in  all  cases  in 
which  it  has  heretofore  been  used  in  the 
colony  of  Kew  York  shall  be  established  and 
remain  inviolate  forever,"  and  that  provision 
is  contained  in  all  the  revisions  of  our  con- 
stitution since  that  time.  We  have  therefore, 
to  determine  whether  such  an  action  as  this 
could,  prior  to  1777,  have  been  referred  to  a 
referee  for  trial  without  the  consent  of  the 
parties.  References  of  actions  pending  in  the 
common -law  courts  for  trial  before  referees 
were  not  known  to  the  common  law,  and.  so 
far  as  they  are  now  authorized,  they  are  par- 
ticularly provided  for  by  statutes.  Under  the 
Dutch  rule  in  the  colony  of  New  York,  ac- 
tions involving  long  accounts  could  be  re- 
ferred to  arbitrators  or  referees,  and  such  a 
reference  was  a  very  common  mode  of  trial 


during  that  period.  But  it  was  not  pleasins 
to  the  English  colonists,  who  had  receivea 
the  trial  by  jury  from  their  ancestors,— a 
priceless  heritage  secured  by  Magna  Charta, 
— and  hence,  some  years  after  the  capitulation 
of  the  Dutch  to  the  English  in  1683,  by  the 
charter  of  liberties  snd  privileges  granted  by 
the  Duke  of  York  to  the  inhabitants  of  New 
York,  it  was  provided  ''that  all  trials  shall 
be  by  the  verdict  of  twelve  men."  See 
Charter,  Append.  No.  2,  2  Rev.  Laws  1818. 
Thereafter,  all  actions  in  the  common- law 
courts  of  the  colony  were  triable  before  j  uries, 
except  the  action  of  account,  and  that  was 
applicable  only  to  a  limited  class  of  cases^ 
involving  the  examination  and  taking  of  ac» 
counts,  it  was  one  of  the  most  difficult, 
dilatory,  and  expensive  actions  known  to  the 
law,  and  was  very  rarely  resorted  to.  Me- 
Murray  v.  liatDSon,  8  Hill,  59;  Magcwn  T.. 
Sinclair,  5  Daly,  68. 

The  difficulties  attending  the  prosecution 
of  such  an  action  were  such  that  the  practice 
became  general  for  merchants  and  others  hav- 
ing long  accounts  to  enforce  their  collection 
by  actions  of  assumpsit,  which  were  always 
then  triable  by  jury.  But  the  embarrassments 
attendin?  the  trial  of  such  actions  by  jury 
were  sucn  that  December  81,  1768,  an  Act  (^ 
Van  Schaick*s  Laws  N.  Y.  517)  was  passed,, 
with  a  preamble  as  follows:  "Whereas,  in- 
stead of  the  ancient  action  of  account,  suits 
are  of  late,  for  the  sake  of  holding  to  bail, 
and  to  avoid  the  wager  of  law,  frequently 
brought  in  assumpsit,  whereby  the  business 
of   unraveling  long  and  intricate  accounts^ 


b7  Jury  as  provided  in  the  state  ooostltutJon  will 
not  prohlbf t  a  compulsory  referenoe  where  it  ex- 
isted before.    Mead  ▼.  Walker,  supra. 

The  same  was  the  mliog  of  the  oourt  in  Dane 
Ooaoty  Soprs.  v.  Dunninflr*  330  Wla  fSiO, 

TO  the  same  effect,  Bdwardson  v.  Gamhart,  66 
Ha  81:  Lee  v.TillotsoD^BA  Weod.  837, 85  Am.  Dea  ttM. 
in.  State  MatMU  no  inMnaementof  emmUutional 

In  Sbepard  v.  Bank  of  State  of  Missouri,  15  Mo. 
MS,  the  oourt  held  that  the  sections  of  the  MIwoutI 
code  xelatinir  to  a  reference  were  not  contrary  to 
the  oonstitudonal  rlgrht  to  a  trial  by  jury,  nor  an 
fiifrinjfement  thereof. 

And  tn  the  later  case  of  Bdwardson  v*  Gamhart, 
66  Mo.  81,  tbe  oourt  upheld  the  rifrht  to  submit  to 
■rbitratloa,  even  where  both  parties  did  not  oon- 
ient,  statinfr  that  it  never  was  the  intention  that 
tbe  ooostitatioaal  provision  should  so  change  a 
bw  whioh  had  existed  for  twenty  years  In  that 
state,  ttie  object  of  tbe  constitution  beioff  to  pre- 
KTve  tbe  constltutlona]  right  as  it  existed  at  the 
ttme,  and  was  tlien  practiced  in  the  state. 

Tbe  New  Hampshire  Act  of  1874.  chapter  97,  re- 
ferring certain  cases,  was  upheld  as  not  In  conflict 
with  article  80  of  the  Bill  of  Bights,  or  the  coustl- 
tatioii  of  that  state,  in  Flandeia  v.  Warner,  56  N.  H. 

im 

So  the  New  Hampshire  statute,  relating  to  refer- 
eooe  of  matters  to  auditors  to  report  upon,  was 
held  not  onoonstittttlonal,  in  Perkins  v.  Scott,  67 
K.H.5& 

See  also  Lee  v.  TOlotson,  Zi  Wend.  887,  86  Am. 
DecSM, 

Tbe  Ohio  law  does  not  conflict  with  the  United 
Blates  Ooostltutlon.    Hunt  v.  MoMahan,  6  Ohio,  18i. 

SeKlon  1018  of  tbe  New  7ork  Code  of  Civil  Pro- 
eednre  governs  the  right  to  compel  a  reference  In 
that  state  where  a  long  aoeoont  is  involved,  and 


dffllcult  lefral  questions   do  not  arise.   Osmp  v» 
iDgersoU,  86  N.  Y.  48a. 

The  statutory  right  of  reference  is  merely  per- 
missive and  not  mandatory.  Gk>odyear  v.  Brooks, 
4  Bobt  68S;  Martin  v.  Windsor  Hotel  Oo.  70  N.  Y. 
101;  Wheeler  v.  Palconer,  7  Bobt.  46. 

The  right  Is  confined  to  cases  of  long  account* 
Barnes  v.  West,  16  Hun,  68;  Kain  v.  Delano,  11  Abb, 
Pr.  N.  8. 28:  Sharp  v.  New  York,  18  How.  Pr.  218. 

It  has  been  held  that  section  222  of  the  Oregon 
Civil  Code  (HilPs  Annotated  ed.  1898,  p.  810)  relating 
to  compulsory  references,  is  not  contrary  to  the 
provWons  of  the  state  constitution,  art.  1,  •  17,  de- 
claring that  in  civil  cases  the  right  of  trial  by  jury 
should  remain  inviolate.  Trlbou  v.  Btrowbrldge,  T 
Or.  166. 

The  Oregon  act  providing  for  the  assessment  of 
damages  without  a  Jury,  in  cases  relating  to  the 
taking  of  material  for  road  repairs,  was  not  nncon« 
stitutlonaL    Kendall  v.  Post,  8  Or.  141. 

In  McDonald  v.  Schell.  6  Serg.  A  B.  240,  the  court 
held  that  section  11  of  the  Pennsylvania  Arbltra* 
tlon  Act  of  1810,  requiring  payment  of  costs  before 
appeal,  was  not  unconstitutional. 

In  tbe  above  case  the  court,  in  declaring  tbe  stat- 
ute constitutional,  refused  to  consume  time  in 
hearing  the  question  argued.  McDonald  v.  Schelly 
supra ;  Emerick  v.  Harris,  1  Blnn.  416. 

An  Intention  to  destroy  the  constitutional  right 
win  not  be  gratuitously  Imputed  to  the  legislature* 
Com.  V.  Bennett  16  Berg,  ft  B.  243. 

The  above  case  was  an  action  for  a  penalty  for 
neglect  to  serve  notice  required  under  the  Arbitra- 
tion Act  of  1810. 

The  Wisconsin  act  eotitied  "An  act  concerning 
proceedings  In  courts  of  record,**  giving  the  court 
power  to  compel  the  parties  to  refer  questions  In- 
volving a  long  account,  was  declared  not  unconsti* 
tutional,  in  Norton  v.  Booker,  1  Pinney,  196. 
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most  proper  for  the  deliberate  examination  of 
auditors,  is  now  cast  upon  jurors,  who  at  the 
bar  are  more  disadvantageously  circumstanced 
for  such  services;  and  this  burden  upon 
jurors  is  greatly  increased  since  the  laws  made 
for  permitting  discounts  in  support  of  a  plea 
of  oayment,  so  that  by  the  change  of  the  law 
and  the  practice  above  mentioned,  the  suits 
of  merchants  and  others  upon  long  accounts 
are  exposed  to  erroneous  decisions,  and  jurors 
perplexed  and  rendered  more  liable  to  at- 
taints ;  and  by  the  vast  time  necessarily  con- 
sumed in  such  trials,  other  causes  are  delayed 
and  the  general  course  of  justice  greatly  ob- 
structed. Be  it,  therefore,  enacted,"  etc., 
''that  whenever  it  shall  appear  probable  in 
any  cause  depending  in  the  supreme  court  of 
judicature  of  this  colony  (other  than  such  as 
shall  be  brought  by  or  against  executors  or 
administrators)  that  the  trial  of  the  same  will 
require  the  examination  of  &  long  account, 
either  on  one  side  or  the  other,  the  said  court 
is  hereby  authorized,  with  or  without  the 
consent  of  parties,  to  refer  such  cause  by  rule, 
to  be  made  at  discretion,  to  referees.  .  .  . 
and  if  the  report  or  award  of  the  referees,  or 
of  the  major  part  of  them,  shall  be  confirmed 
by  the  said  court,  and  any  sum  be  thereby 
found  for  the  plaintiff,  judgment  shall  be 
entered  for  the  same,  with  a  relicia  terificct* 
tione,  as  by  confession  with  costs.  If  by  law 
the  plaintiff  would  have  recovered  costs,  had 
a  verdict  passed  in  the  same  cause  for  the  sum 
so  reported  to  be  due ;  but  if,  after  payment 
pleaded,  any  sum  shall  be  reported  to  be  due 
to  the  defendant,  and  the  award  be  confirmed, 
he  shall  have  judgment  and  recover  his  costs. 
.  .  .  And  when  such  referees  shall  report 
that  nothing  is  due  from  the  defendant,  and 
the  report  be  confirmed,  then  judgment  shall ' 


be  entered  as  b^  non  proB.  and  the  defendant 
shall  recover  his  costs,  to  be  taxed,  and  such 
j  udgment  be  a  perpetual  bar. "  That  was  the 
first  act  in  the  colony  of  New  York  authoriz- 
ing a  reference  in  any  common- law  action. 
It  was  undoubtedly  a  tentative  act,  and  it 
expired,  by  its  own  limitation,  on  the  Ist  day 
of  January,  1771.  It  was  revived  and  re- 
enacted  by  the  Act  of  February  16,  1771,  and 
was  to  continue  in  force  until  February  1, 
1780.  It  is  evident  that  the  people  of  this 
state  parted  with  the  trial  by  jury  in  any  caae 
with  great  hesitation  and  reluctance,  as  the 
temporary  statute  authorizing  references  was 
not  re-enacted  in  1780,  and  there  was  no  such 
statute  in  this  state  from  that  date  until  1788, 
when  it  was  again  substantially  reinstated. 
It  was  in  force  prior  to  and  at  the  time  of,  the 
adoption  of  the  Constitution  of  1777 ;  and  the 
question  for  our  determination  is  whether, 
under  it,  such  an  action  as  this  could  hare 
been  referred.  And  I  think  it  is  very  clear 
that  it  could  not  have  been.  The  preamble 
to  the  act  may  be  read  for  the  purpose  of  as- 
certaining its  meaning  and  scope,  and  from 
that  it  clearly  appears  that  the  lawmakers 
were  then  dealing  with  actions  brought  by 
merchants  and  others  upon  long  accounts; 
that  it  was  such  actions,  only,  that  were  in- 
tended to  be  provided  for ;  and  that  such  ac- 
tions, only,  were  intended  to  be  sent  to  ref- 
erees for  trial.  The  provision  is  that  an 
action  could  be  referred  when  the  trial  would 
**  require  an  examination  of  a  long  account, 
either  upon  the  one  side  or  the  other,"  and 
therefore  it  may  be  conceded  that  when  the 
trial  would  involve  the  examination  of  a  long 
account,  under  the  practice  as  it  then  existed, 
upon  either  side,  a  reference  could  be  ordered. 
But  when  I  have  made  this  concession  little 


8o  in  Janvrln  v.  Janvrln,  67  N.  H.  140.  a  reference 
in  divorce  proceedings  was  upheld  as  not  being  a 
case  in  which  the  parties  bad  a  riffbt  at  law  to  a 
trial  by  Jury.  Moore  v.  Moore,  60  N.  H.  512,  to  the 
same  etTeot. 

IV.  EQuitable  ciccoufiL 

The  extent  of  the  oonstitutiODal  rlg-ht  la  generally 
conceded  to  be  tbat  which  was  according  to  the 
oommoD  law,  not  induding  oases  In  the  courts  of 
chancery,  admiralty,  and  probate.  Plimpton  y. 
Somerset,  88  V t.  288. 

In  a  suit  in  equity,  the  party  has  no  absolute  con- 
stitutional right  to  trial  by  Jury.  Camp  v.  Inger- 
som  80  N.  Y.  483. 

la  MoMartin  v.  Bingham,  27  Iowa,  £84, 1  Am.  Bep. 
265,  the  question  was  raised  as  to  the  power  of  the 
court  to  direct  a  reference  when  the  parties  did  not 
consents  and  the  court  held  that  under  section  8000, 
subsection  1,  of  the  He  vised  Code  of  that  state, 
where  an  action  feU  within  the  rules  of  equitable 
oogoizance,  there  should  bono  hesitation  in  the  ex- 
ercise of  the  power  of  compulsory  reference,  and 
that  therefore  the  district  court  had  no  power  to 
order  a  reference  without  consent,  except  in  such 
cases,  and  that  such  an  action  would  be  contrary 
to  and  In  violation  of  the  right  to  trial  by  jury, 
which  remains  un violated  by  article  1,  section  8,  of 
the  Constitution  of  that  state. 

That  which  is  the  matter  of  calculation  as  mere 
account,  as  within  the  Jurisdiction  of  equity,  i 
the  subject  of  a  compulsory  reference,  and  the  con- 
stitutional provision  relating  to  trial  by  jury  is  not 
violated  by  such  reference.  Blair  Town  Lot  4 
Land  OOk.  v.  Walker,  60  Iowa.  831. 

25L.R.A. 


In  questions  of  long  account  a  trial  by  Jury  would 
be  a  mockery.   Ibid, 

The  power  to  make  a  compulsory  refereooe  on- 
der  section  2810  of  the  Iowa  Code,  was  held  not  to 
violate  the  provisions  of  the  said  article  of  Che  state 
constitution,  the  article  not  guaranteeing  the  right 
to  tirlal  by  Jury  in  cases  within  the  provinoe  of 
equity  jurisdiction.    Burt  v.  Harrab,  06  Iowa,  Ml 

The  same  conclusion  was  reached  biy  the  court 
In  Mills  V.  MiUer,  8  Neb.  M. 

Y.  OofumutUm  violated. 

In  Com.  y.  Bennett,  10  Serg.  ft  R.  248,  It  was  staled 
that  the  right  of  trial  by  Jury  was  supposed  to  be 
guaranteed  by  the  constitution,  and  Uiat  acts  of 
assembly  were  required  to  be  oonstroed  so  as  not 
to  infringe  it ;  and  an  intention  to  destroy  therlgbt 
would  not  be  gratuitously  unputed  to  the  legit* 
lature. 

The  general  rule  of  restriction  in  reference  to  the 
provision  of  the  constitutioa  Is  that  any  act  wbtob 
destroys  or  materially  suppresRCS  the  right  of  trial 
by  Jury  acoording  to  the  course  of  the  common  law 
in  oases  proper  for  the  cognizance  of  a  jury  is  un* 
constitutional.   Plimpton  v.  Somerset,  88  Ft  2(& 

To  Justify  the  court  In  holding  a  legislative  law 
unconstitutional,  the  case  must  be  clear  and  maoi^ 
fest.    Norton  v.  Booker,  1  Pinney,  195. 

A  submission  under  a  statute  authorizlDg  s  jus- 
tice of  the  peace  to  render  Judgment  on  a  referee's 
report,  when  the  subject-matter  In  controvasT 
was  under  two  hundred  dollars,  was  taeid  void  la 
Hayes  v.  Bennett,  2  N.  H.  428. 

The  Rhode  Island  statute,  provtdlnir  that  whoa  a 
eause  Is  at  Issue  in  the  supreme  oomrti  or  court  of 
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progress  has  been  made.  We  must  determine 
under  what  circumstances  a  long  account 
could  appear  in  the  answer  of  the  defendant, 
so  as  to  make  the  action  referable  when  a 
long  account  was  not  set  forth  in  the  com- 
plafnt.  and  that  makes  it  necessary  for  us  to 
examine  the  ancient  law  of  set-off. 

Set-offs  in  common-law  actions  were  un- 
known to  the  common  law.  If  a  defendant 
had  accounts  or  claims  against  the  plaintiff, 
he  could  enforce  them  only  by  an  action  com- 
menced by  him  against  the  plaintiff.  Even 
if  the  plaintiff's  accounts  or  claims  were  un- 
disputed, and  the  defendant  had  accounts  or 
claims  against  the  plaintiff  far  in  excess  of 
those  made  against  nim,  he  could  not  offset 
them,  but  was  obliged  to  enforce  them  by  an 
independent  action.  That  practice  was  not 
changed  in  England  until  the  Acts  2  &  8  Geo. 
II.,  whereby  set-offs  were  first  authorized 
there.  8  Bl.  Com.  805 ;  Barbour,  Set-Off,  24. 
They  were  authorized  several  years  earlier  in 
the  colony  of  New  York  by  the  Act,  chapter 
^  of  the  Laws  of  1714,  1  N.  Y.  Colonial 
Laws  [Livingston  &  8.  ed.]  106.  In  that  act 
it  was  provided  ''ihat  if  any  two  or  more 
dealing  tosrether  be  indebted  to  each  other 
upon  bonds,  bills,  bargains,  promises,  ac- 
counts or  the  like,  and  one  of  them  commence 
an  action  in  any  court  of  this  colony,  if  the 
defendant  cannot  gainsay  the  deed,  oargain, 
or  assumption  upon  which  he  is  sued,  it 
shall  be  lawful  for  such  defendant  to  plead 
payment  of  all  or  any  part  of  the  debt  or  sum 
demanded,  giving  notice  in  writing  with 
ihe  said  plea  of  what  he  will  insist  upon  at 
the  trial  for  his  discharge,  and  give  any 
bond,  bill,  receipt,  account,  or  bargain  so 
given  notice  of  in  evidence,  and  if  it  shall 
happen  that  the  defendant  hath  fully  paid  or 
satisfied  the  debt  or  sum  demanded,  the  Jury 


shall  find  for  the  defendant,  and  judgment 
shall  be  entered  that  the  plaintiff  shall  take 
nothing  by  his  writ  and  shall  pay  the  costs; 
and  if  it  shall  appear  that  any  part  of  the 
sum  demanded  is  paid,  then  so  much  as  is 
found  to  be  paid  shall  be  discounted  and  the 
plaintiff  shall  have  judgment  for  the  residue 
only,  with  costs  of  suit ;  but  if  it  appear  to 
the  jury  that  the  plaintiff  is  overpaid,  then 
they  shall  give  in  their  verdict  for  the  de- 
fendant,  and  withal  certify  to  the  court  how 
much  they  find  the  plaintiff  to  be  indebted, 
or  in  arrear  to  the  defendant  more  than  will 
answer  the  debt  or  sum  demanded ;  and  the 
sum  or  sums  so  certified  shall  be  recorded 
with  the  verdict,  and  shall  be  deemed  as  a 
debt  of  record,"  etc.  That  was  the  only  law 
upon  the  subject  of  set-off  enacted  in  the 
colony  previous  to  the  Constitution  of  1777. 
At  that  time,  and,  I  believe,  at  all  times 
prior  to  the  code  practice,  notice  of  matter  in 
defense  could  not  be  given  except  in  connec- 
tion with  some  plea.  The  lawyers  of  that 
period  could  not  conceive  of  a  defense  except 
under  some  plea,  and  at  no  time  in  this 
state,  prior  to  1801,  could  there  be  more  than 
one  plea  to  a  declaration.  The  pleadings  on 
both  sides  were  required  to  be  such  as  to 
present  for  trial  a  single  issue,  and  a  plead- 
ing tendering  several  issues  was  bad  for  du- 
plicity. 1  Chitty,  PI.  269  264,  592.  Under 
the  Act  of  1714  the  defendant  could  give  no- 
tice of  his  set-off  only  with  the  plea  of  pay« 
ment,  and  with  no  other  plea,  and  under  hia 
plea  of  payment  he  could  prove  no  payment 
except  that  accomplished  by  his  set-off. 
There  could  not  be  two  distinct  issues, — one 
upon  the  payment,  and  the  other  upon  the 
set-off ;  and  under  the  plea  of  payment,  with 
notice  of  set-off,  the  only  matter  that  could 
be  litigated  was  the  set-off.    A  plea  of  pay- 


<»mmon  plpas,  tf  the  form  of  action  be  assumpsit, 
debt,  covenant,  or  other  form  of  action  In  any  way 
inrclvlog  accounts,  the  court  may  in  Its  dlscrefion 
appoin  t  one  or  more  auditors,  and  that  their  report 
ihaU  be  prima  facie  evidence  of  all  matters  em- 
bnoed  in  the  order,  was  held  void  as  contrary  to 
section  15  of  article  1  of  the  State  Constitution 
vhlch  reserves  tbe  right  of  trial  by  Jury  Inviolate. 
Fraocfs  v.  Baker,  11  B.  L 103, 28  Am.  Bep.  4^ 

In  Vermont  the  Act  of  1B56  (No.  S,  page  10)  relat- 
ing to  compulsory  references  and  making  the  lef- 
<eree'3  report  prima  facie  evidence  of  the  facts  re- 
ported, was  held  unconstitutional  In  so  far  as  it 
related  to  trials  in  which  the  party  was  entitled  to 
a  Jury  trial  by  common  law.  Plimpton  v.&omer- 
'let.nipra. 

YL  AeUon  at  law. 

All  rlfrhts.  whether  existingr  at  the  time  of  mak- 
tog  the  ooastitution.  or  afterwards  arisiofr,  prop- 
erly falling  into  classes  of  rights  to  which  the  oom- 
iBon  law  secured  the  trial  by  jury,  are  within  its 
proTisioDS.    Plimpton  v.  Somerset,  88  V t.  288. 

Where  llie  action  Is  clearly  one  maintainable  at 
law,  the  court  has  no  power  to  order  such  a  refer- 
anos,  and  sach  an  order  is  an  Interference  with  the 
aoDStitatlonal  riffht.  Grant  Dist.  Twp.  v.  Bulles* 
V  Iowa.  SBft,  foUowinir  MoMartin  v.  Bimrham,  27 
Iowa,  284,1  Am.  Bep.  206. 

In  Mills  V.  Miller,  8  Neb.  M,  a  purely  legal  action 
cuiQot  be  referred,  except  by  consent  of  the  par- 
^  as  neither  can  be  deprived  of  the  right  to  a 
^rtal  by  Jury  in  such  oases,  and  in  actions  involving 
«n  aooount  It  was  only  Jb  case  of  a  purely  equlta- 
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ble  nature  that  a  reference  could  be  ordered  witJi* 
out  the  consent  of  the  parties. 

The  above  decision  was  approved  of  and  followed 
In  Lamaster  v.  Sootleld,  6  Neb.  148. 

Where  the  act  of  the  state  legislature  made  a  rail- 
road company  liable  for  the  full  value  of  livestock 
kiUed  or  maimed  by  passing  trains,  the  value  to  be 
ascertained  by  appraisers  chosen  as  therein  pro- 
vided, the  court  held  the  provision  of  the  act  on* 
constitutional,  as  such  leiddature  had  no  power  to 
deprive  any  person  or  oorporation  of  the  right  off 
trial  by  Jury  In  a  common-law  action,  where  tlie 
amount  tovol ved  exceeded  twenty  dollars.  Daores 
V.  Oregon  B.  ft  Nav.  Oo.  1  Wash.  62& 

VU.  State  WMtUxttUm. 

Oenerally,  it  may  be  said  that  the  state  oonstitu* 
tlons  provide  that  the  right  to  trial  by  Jury  in  civil 
causes  shall  remain  inviolate,  but  by  section  27  of 
article  6  of  the  Constitution  of  Michigan,  the  right 
to  trial  by  Jury  remains  but  Is  deemed  waived  in  all 
dvU  cases,  unless  demanded  by  one  party  in  the 
manner  prescribed  by  law. 

And  it  has  been  held  that  under  the  Mississippi 
constitution,  the  right  to  trial  by  Jury  exists  in  all 
oases  where  by  common  law  It  was  requisite.  Isom 
V.  Mississippi  Gent.  B.  Oo.  86  Miss.  800. 

By  section  1  of  article  6  of  the  Oonstitotlon  of 
South  GaroUna  of  1882  (Gen.  Stat.  1882,  p.  8U)  the 
general  assembly  has  power  to  pass  hiws  necessary 
and  proper  to  discharge  dilTerenoes  by  arbitrators, 
to  be  appointed  by  partien  oboosing  that  summary 
mode  of  adjustment.  H.  W. 
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ment,  as  well  as  a  plea  or  notice  of  set -off, 
always  admitted  the  plaintiff's  claim.  They 
were  pleas  of  confession  and  avoidance. 
Jacobs,  Law  Diet,  and  Tomlins,  Law  Diet. 
title  Set' Off;  2  Parsons,  Cont.  734 ;  2  Bl.  CJom. 
!K)5.  A  "set-off''  is  defined  to  be  ''a  mode  of 
defense  whereby  the  defendant  acknowled>^ 
the  justice  of  the  plaintiff's  demand,  on  the 
one  hand,  but,  on  the  other,  sets  upon  a  de- 
mand of  his  own  to  counterbalance  it,  either 
in  whole  or  in  part."  Blackstone,  at  the 
page  cited,  says :  "  To  this  head  may  also  be 
referred  the  practice  of  what  Is  called  a  'set- 
off, '  whereby  the  defendant  acknowledges  Uie 
Justice  of  the  plaintiff's  demand,  on  the  one 
land,  but,  on  the  other,  sets  up  a  demand  of 
his  own  to  counterbalance  that  of  the  plain- 
tiff, either  in  the  whole  or  in  part,  as  if  tbe 
plaintiff  sues  for  ten  pounds  due  on  a  note 
of  hand,  the  defendant  may  set-off  nine 
pounds  due  to  himself  for  merchandise  sold 
to  the  plaintiff,  and,  in  case  he  pleads  such 
■et-off,  must  pay  the  remaining  iMilance  into 
oourt. "  In  2  Parsons,  Cont.  p.  734,  it  is  said : 
"  'Set  off'  has  been  well  defined  as  a  mode  of 
defense  by  which  the  defendant  acknowledges 
the  justice  of  the  plaintiff's  demand,  but  sets 
up  a  demand  of  his  own  atrainst  the  plain- 
tiff to  counterbalance  it.  in  whole  or  in  part. " 
And  again,  at  page  741,  it  is  said:  ''The 
essential  difference  between  recoupment  or 
reduction,  on  the  one  band,  and  set-off,  on 
the  other,  is  that  in  set- off  the  ground  taken 
by  the  defendant  is  that  he  may  owe  the 
plaintiff  what  he  claims,  but  a  part  of  the 
whole  of  the  debt  is  paid,  in  rtason  and  lus- 
tice,  by  a  distinct  and  unconnected  aebt 
which  the  plaintiff  owes  him."  So,  under 
the  Act  of  1714,  it  was  not  possible  for  the 
defendant  to  give  notice  of  his  set-off  and  at 
the  same  time  dispute  the  plaintiff's  claim. 
He  could  not  have  done  so,  even  if  the  stat- 
ute had  not  expressly  provided  that  he  could 
give  notice  of  his  set-off  only  in  case  he  was 
not  able  to  gainsay  the  plaintiff's  claim.  His 
plea  of  payment,  with  notice  of  set-off,  nec- 
essarily confessed  tbe  claim.  If  the  words 
''cannot  gainsay,"  etc.,  did  not  condition  the 
right  of  set-off,  then  they  were  absolutely 
without  meaning,  and  no  purpose  for  their 
use  can  be  plausibly  suggested,  or  even  con- 
ceived. Besides  this  express  limitation,  the 
whole  framework  of  the  statute  shows  that 
the  right  of  set-off  was  limited  to  cases  where 
the  plaintiff's  claim  was  not  in  dispute,  as 
the  set-off  was  to  be  allowed — not  against  the 
claim  or  debt  of  the  plaintiff  found  or  estab- 
lished or  actually  existing-— but  against  ''the 
debt  or  sum  demanded. "  These  words  quoted 
are  not  found  in  the  English  statutes  of  set- 
off, but  are  found  in  all  the  statutes  upon  the 
subject  in  this  state  until  the  Hevis^  Stat- 
utes, when  tliey,  as  well  as  the  words  ''can- 
not gainsay,"  are  for  the  first  time  omitted. 
The  Statute  of  1714  was  re  enacted,  slightly 
changed,  February  27,  1788,  in  the  act  "For 
the  amendment  of  the  law  and  the  better  ad- 
vancement of  justice ;"  and  again  the  defend- 
ant, in  case  he  could  not  gainsay  the  plain- 
tiff's claim,  was  allowed,  with  the  pjea  of 
payment,  to  give  notice  of  set  off.  By  the 
act.  chnpter  90  of  the  Laws  of  1801,— a  gen- 
eral practice  act  under  the  same  title, — it  was 
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provided  that  the  defendant,  in  case  be  could 
not  gainsay  the  plaintiff's  claim,  could  plead 
the  general  issue,  instead  of  payment,  as  be- 
fore, and  with  that  give  notice  of  set-off.    It 
was  also  provided  in  tliat  act — for  the  first, 
time,  in  this  state— that  "it  shall  be  lawful 
for  any  defendant  or  tenant  in  any  action  in 
any  court  of  record  to  plead  the  general  issue 
and  to  give  any  special  matter  in  evidence 
which,  If  pleaded,  would  be  a  bar  to  such 
action,  giving  notice  with  the  said  plea  of 
the  matter  or  several  matters  so  intended  to^ 
be  given  in  evidence ;"  and  also  "that  it  shall 
be  lawful  for  any  defendant  or  tenant  in  any 
action,  or  for  any  plaintiff  In  replevin,  in 
any  court  of  record,  with  the  leave  of  the 
same  court,  to  plead  as  many  several  matters 
as  he  shall  think  necessary  for  his  defense." 
All  these  provisions  were  carried  into  tbe- 
Revised  Laws  of  1813,  including  the  provis- 
ion allowing  the  defendant,  if  he  could  not. 
gainsay  the  plaintiff's  claim  with  the  plea, 
of  the  general  issue,  to  give  notice  of  his  set- 
off ;  and  so  the  law  remained  until  the  Re- 
vised Statutes.    Underthese  Acts  of  1801  and 
1813,  it  was  held  that  the  notice  of  set-ofT 
could  only  accompany  the  general  issue,  and 
no  other  plea,  as  before  it  could  only  accom- 
pany the  plea  of  payment.     Alsop  v.  Caine^ 
10  Johns.    896 ;  Cainet  v.  BrUban,  13  Johns. 
9 ;  Soot  V.  Taylor,  20  Johns.  187 ;  Wheeler  v. 
Raymond,  6  Cow.  281. 

Under  these  acts,  what  was  meant  by  thfr 
words  "if  the  defendant  cannot  gainsay*  the- 
plaintiff's  claim?  They  are  not  found  in  any 
statute  of  set-off  in  England,  or  elsewhere  in 
this  country.  Did  the  lawmakers  in  1801 
and  1813  mean  to  change  the  prior  practice, 
which  had  obtained  when  the  notice  of  set- 
off was  allowed  with  the  plea  of  paymentt 
Did  t^ey  mean  to  deprive  these  words,  which, 
before  had  a  meaning,  of  all  meaning 7  Did 
they  mean  to  permit  the  defendant  to  gainsay 
the  plaintiff's  claim  when  he  was  unable  to 
do  it?  I  believe  they  did  not.  They  had 
not  yet  reached  the  stage  of  law  reform  which 
allows  several  actions  to  be  tried  in  cno. 
They  were  evidently  not  convinced  of  the 
wisQom  and  feasibility  of  allowing  the  de- 
fendant to  litigate  the  plaintiff's  claim  and 
his  own  independent  claims  at  the  same  time, 
and  in  the  same  action,  and  I  do  not  believe 
that  such  a  practice  ever  obtained  in  this 
state  prior  to  the  revised  statutes.  Tbe  law- 
makers allowed  the  notice  of  set-off  to  go 
with  the  general  issue  because  under  that,  as 
under  the  plea  of  payment,  tbe  defendant 
could  show  payment.  The  general  issue  was 
a  mere  formal  plea  to  sustain  or  give  place  for 
the  notice  of  set-off,  and  not  to  authorize  the 
defendant  to  litigate  or  dispute  the  plaintiff^s 
claim  upon  the  trial.  I  have  not  overlooked 
the  cases  of  Gordon  v.  Bowne,  2  Johns.  150; 
Burgess  v.  Tucker,  5  Johns.  105 ;  0'  CaUa/ian 
▼.  Sawyer,  Id.  118;  Tvttie  v.  Bebee,  8  Johns. 
162 ;  Boot  V.  Taylor,  20  Johns.  187  ;  Brid{fe  v. 
Johnson,  6  Wend.  342.  In  none  of  these  casea 
was  it  held  that  the  defendant  could  avail 
himself  of  his  set-off  upon  the  trial,  and  at 
the  same  time  dispute  and  litigate  the  plain- 
tiff's claim.  The  only  case,  which  has  coma 
to  my  attention,  which  gives  any  countenance 
whatever  to  such  a  practice,  is  that  of  Oordon 
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▼.  Btntns,  where  the  question  upon  the  plain- 
tiff's claim  was  one  of  law,  upon  undisputed 
facts,  and  the  decision  there  proceeded  upon 
the  ground  that  the  set-off  was  not  proper ; 
and  It  was  never  held.  In  any  reported  case, 
that  the  words  "cannot  gainsay,"  etc.,  did 
not  have  the  meaning  and  force  which  I  have 
attributed  to  them.    But  whether  I  am  mis- 
taken or  not  as  to  the  meaning  of  these  words 
when  the  notice  of  set-off  accompanied  the 
general  issue  is  of  no  importance,  as  I  cannot 
be  mistaken  as  to  their  meaning  when  the 
notice  of  set- off  was  required  to  accompany 
the  plea  of  payment  only. 
*  It  was  provided  in  2  Geo.  II.,  chapter  83, 
section  18,  that  **  whore  there  are  mutual  debts 
between  the  plaintiff  and  defendant,    .    .    . 
one  debt  may  be  set  against  the  other,  and 
such  matter  may  be  given  in  evidence  upon 
the  general  issue,  or  pleaded  in  bar,  as  the 
nature  of  the  case  shall  require,  so  as  at  the 
time  of  his  pleading  the  general  issue,  where 
any  such  debt  of  Uie  defendant  is  intended 
to  be  insisted  on  in  evidence,  notice  shall  be 
given  of  the  particular  sum  or  debt  so  in- 
tended to  be  insisted  on,  and  upon  what  ac- 
count it  became  due,  or  otherwise  such  mat- 
ter shall  not  be  allowed  in  evidence  upon  the 
general  issue."    This  clause  was  made  per- 
petual by  the  Act,  8  Geo.  n.,  chapter  24, 
section    4,     and    it    having   been    doubted 
whether  mutual  debts  of  a  different  nature 
could  be  set  against  each  other,  that  doubt 
was  removed  by  section  5,  which  authorized 
the  set-off,    notwithstanding  the  debts  were 
deemed  in  law  to  be  of  a  different  nature ;  and 
it  was  provided  that,  when  the  debt  due  to 
the  defendant  was  less  than  that  due   from 
him,  he  must,  on  pleading  such  set-off,  pay 
the  remaining  balance  into  court.    Under  the 
English  statutes,  it  was  held  that  notice  of 
•et-off  could  be  given  only  with  the  general 
issue.    1  Chitty,  PI.  606.    As  I  have  before 
stated,  there  was  no  provision  in  the  English 
statutes  allowing  the  defendant  to  give  notice 
of  his  set-off  only  in  case  he  was  not  able  to 
eainsay  the  plaintiff's  claim ;  and  some  years 
Before  the  passage  of  these  acts,  by  the  Stat- 
utes of  4  &  5  Anne,  it  was  provided,  as  after- 
wards, in  this  state,  in  the  Acts  of  1801  and 
1813,  that  the  defendant  could,  with  the  leave 
of  the  court,  plead  as  many  matters  to  the 
declaration  of  the  plaintiff  as  he  should  think 
necessary  for  his  defense.    In  drafting  the 
Act  of  1801,  which  was  carried  into  the  Act 
of  1818,  the  lawmakers  here  had  before  them 
the  English  statutes ;  and  why  did  they  con- 
tinue the  provision  that  the  defendant  could 
give  notice  of  his  set-off  only  in  case  he  could 
not  dispute  the  plaintiff's  claim,  if  it  was 
to  have  no  meaning  and  effect,  and  if   the 
statutes  here  were  to  have  the  same  operation 
as  tlie  English  statutes? 

This  review  of  the  statutes  shows  clearly 
that  prior  to  1777,  and  for  many  years  there- 
after, a  defendant  was  not  permitted  to  set 
off  his  claims  against  the  plaintiff's  claims, 
except  he  admitted  them.  The  provision  for 
set-offs  took  this  limited  form  to  meet  the 
obvious  injustice  of  a  case  where  the  defend- 
ant was  not  able  to  gainsay  the  plaintiff's 
claims,  but  yet  had  set-offs  suraclent,  in 
whole  or  in  part»  to  pay  and  discharge  them ; 


and  thus  it  is  clear  that  prior  to  that  period 
there  was  no  possible  way  of  depriving  th^- 
plaintiff  of  a  trial  by  jury  in  case  his  cause- 
of  action  was  gainsaid.    There  can,  therefore, 
be  absolutely  no  ground  for  saving  that  theso- 
accounts  in  this  answer,  which  disputes  and 
gainsays  the  plaintiff's  claim,  could  prior  to- 
1777,  have  been  set  up  as  a  defense  to  the  ac- 
tion, or  that  prior  to  that  time  there  was  any^ 
possible  way  for  depriving  the  parties  of  a. 
Jury  trial  upon  the  issues  formed  upon  the 
plaintiff's  cause  of  action. 

It  would  not  be  useful  now  to  examine  mora 
particularly  the  statutes  as  to  set-offs  and  ref- 
erences enacted  since  1777,  as  there  has  beea 
no  power  in  the  legislature  since  that  time  t» 
curtail  the  right  of  trial  by  jury.    It  could 
not  do  so  by  changing  the  form  of  pleadings, 
or  by  allowing  set-offs  and  counterclaima 
where  they  could  not  have  been  interposed 
prior  to  that  time.     In  the  Acts  of  1788,  1801, 
and  1818,  and  in  the  revised  statutes  and  the- 
code,  the  power  to  refer  actions  is  continued  ia 
substantially  Uie  same  language  as  that  used 
in  the  Act  of  1768 ;  and  in  the  revised  stat- 
utes, for  the  first  time,  as  I  believe,  was  the- 
defendant  enabled  to  plead  or  give  notice  of 
a  set-off,  and  at  the  same  time  put  in  issue, 
and  contest  upon  the  trial,  the  cause  of  ac- 
tion alleged  in  the  declaration.    I  can  safely 
assert  that  prior  to  the  revised  statutes  there^ 
is  no  record  in  any  book  of  any  cause  com- 
pulsorily  referred,  where  thecomplaint  stated, 
a  disputed  cause  of  action  not  involving  tho 
examination  of  a  long  account.    I  have  ex- 
amined all  the  old  works  on  Practice,  and  all 
the  earlier  Reports,  and  have  found  no  trace 
or  hint  of  a  practice  that  would  authorize  a. 
reference  in  such  a  case  as  this ;  and  since  the- 
adoption  of  the  revised  statutes,  and  the  in- 
troduction of  the  code  practice,  I  am  confident 
there  is  no  reported  decision  of  any  court  of 
this  state  which  sanctions  the  reference  of  an 
action  merely  because  the  answer  involves  a 
long  account,  when,  upon  the  cause  of  action 
alleged  in  the  comolaint,  standing  by  itself, 
either  party  could  demand  a  jury  trial,  except, 
the  decision  in  the  court  below  in  this  case, 
and  in  the  cases  where,  upon  appeals  to  this 
court,  the  decisions  of  the  lower  courts  were 
reversed.    If  it  should  be  asserted  that  the 
right  of-  trial  by  Jury  had,  by  the  practice 
and  usage  of   the  courts,  become  curtailed, 
prior  to  any  of  the  modem  revisions  of  the 
constitution,  so  as  to  give  the  meaning  of  the 
guaranty  as  to  jury  trial  a  more  limited  scope 
than  it  had  in  the  Constitution  of   1777,  I 
answer  that  the  assertion  is  unfounded. 

I  will  now  call  attention  to  some  decis- 
ions in  this  court.  In  Tovmsend  v.  Hendrick$^  ^ 
40  How.  Pr.  148,  the  action  was  to  re- 
cover back  certain  bonds  and  monev  obtained' 
from  the  plaintiff  by  the  fraudulent  repre- 
sentations of  the  defendant ;  and  to  that  ac- 
tion the  defendant  interposed  a  counterclaim 
requiring  the  examination  of  a  long  account. 
That  case  was  literally  within  the  law  as  ta 
references,  as  it  did  involve  the  examination 
of  a  long  account  upon  one  side;  and  yet, 
after  a  careful  consideration  of  the  case,  in 
the  first  opinion  written  by  the  late  Judge 
Rapallo  in  this  court,  it  was  held  that  the 
action  was  not  referable.    In  that  opinion  it 
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-was  said :  "It  is  farther  contended  that  the 
•defendants  have,  by  interposing  a  counter- 
-claim  consisting  of  a  long  account,  rendered 
the  examination  of  such  account  necessary. 
It  does  not  follow  that  the  action  can  be  re- 
ferred for  that  reason.  If  the  action  is,  from 
its  nature,  not  referable,  the  answer  cannot 
make  it  so.  Should  the  counterclaim  ever 
require  examination,  a  reference  can  be  or- 
dered, as  to  it,  after  trial  of  the  issues." 
There  the  cause  of  action  alleged  in  the  com- 
plaint was  such  that  prior  to  1777  a  long  ac- 
count could  not  have  appeared  in  the  answer ; 
and  hence  the  action  could  not  have  been 
referred,  and  both  parties  would  have  had  the 
Tight  to  a  Jury  trial,  and  hence  no  subse- 
quent legislation  could  take  away  that  right. 
In  Welsh  v.  Darragk,  52  N.  Y.  690,  the  ac- 
tion was  upon  contract  for  the  sale  and  de- 
livery of  various  articles  of  merchandise,  and 
-the  cause  of  action  alleged  in  the  complaint 
would  require  the  examination  of  a  long  ac- 
count. The  answer  set  up  fraud  in  the  transac- 
tion, and  claimed  damages  by  way  of  recoup- 
ment or  counterclaim ;  and  there  GhUf  Judge 
Church,  writing  the  opinion,  again  an- 
nounced the  doctrine  that  the  character  of  the 
action  is  determined  by  the  complaint,  and 
if  that  allege  a  cause  of  action  upon  con- 
tract, involving  a  long  account,  the  action  is 
referable,  and  that  alUiough  the  answer  sets 
up  fraud  in  the  transaction,  and  claims  dam- 
ages by  way  of  recoupment  or  counterclaim, 
that  does  not  change  the  character  of  the  ac- 
tion, or  render  it  nonreferable ;  and  there  the 
order  of  reference  was  affirmed,  as  the  com- 
plaint made  the  action  referable  under  the 
Act  of  1768.  The  question  again  came  before 
this  court  in  Untermyer  v.  Beinhauer^  105  N. 
Y.  521.  There  the  cause  of  action  alleged 
in  the  complaint  was  for  the  recovery  of  un- 
liquidated damages  for  breach  of  contract, 
and  in  no  sense  involved  an  account.  The 
answer  contained  a  counterclaim  which  re- 
quired the  examination  of  a  long  account ; 
and  the  court  ajo^ain  held  {Judge  Hapallo 
writing  the  opinion)  that  as  the  cause  of  ac- 
tion alleged  in  the  complaint  was  not  refer- 
able, it  could  not  be  made  so  by  the  counter- 
claim. In  the  opinion  he  referred  to  the 
language  above  quoted,  which  he  used  in  the 
case  01  Towmend  v.  Hendricks.  Why  was 
not  that  action  referable?  It  involved  the 
examination  of  a  long  account,  on  one  side, 
and  thus  the  case  was  literally  within  the 
language  of  the  Act  of  1768.  The  answer  is 
very  plain.  It  was  not  an  action  upon  a  long 
account;  the  cause  of  action  alleged  in  the 
complaint  was  not  referable ;  it  was  put  in 
issue ;  and  therefore,  although  the  defendant 
flet  up  a  counterclaim  containing  a  long  ac- 
count, as  he  had  the  right  to  do,  the  action 
was  not  thereby  made  referable,  and  the  de- 
fendant did  not  lose  his  right  to  demand  a 
jury  trial.  When  he  put  in  issue  the  plain- 
tiff's cause  of  action,  i^  for  no  other  reason,  a 
case  was  made  which  could  not  have  been  re- 
ferred under  the  Act  of  1768.  In  Cassidy  v. 
McFarland,  189  N.  Y.  201,  205,  Maynard,  J., 
aaid :  "It  is  sufflcieat  if  the  fact  clearly  ap- 
pears from  the  verified  pleadinirs  that  the  ex- 
amination of  a  long  account  will  be  involved 
in  the  trial  of  the  issues.    The  referable 
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quality  of  the  action  must  alone  be  deter- 
mined from  the  complaint.**  In  New  Jersey 
the  law  authorizes  the  reference  of  '*all  ac- 
tions in  which  matters  of  account  are  in  con- 
troversy ;"  and  in  QopsiU  v.  liervey,  34  N.  J. 
L.  435,  it  is  said  "that  it  is  the  character 
of  the  plaintiff's  claim  which  determines 
whether  the  case  is  referable."  In  Ball  v. 
United  States  Hefleetor  Co,  14  N.  Y.  Week. 
Di^.  48,  95  N.  Y.  648,  and  96  N.  Y.  629,  the 
plaintiff's  cause  of  action  was  expressly  ad- 
mitted, and  the  litigation  was  over  matters 
alleged  in  the  defendant's  answer,  and  which, 
in  any  view  of  the  case,  involved  long  ac- 
counts. 

The  construction  I  give  to  the  Acts  of  1714 
and  1768  is  neither  narrow  nor  technical.  It 
is  dictated  by  the  spirit  of  the  times  in  which 
those  acts  were  in  force,  when  there  was 
greater  reverence  for  trial  by  Jury  than  exists 
now ;  is  required  by  their  letter  and  spirit , 
leads  to  no  absurd  or  inconvenient  results, 
and  is,  as  I  believe,  in  harmony  with  the 
established  practice  of  the  courts  for  more 
than  125  years.  I  would  speak  with  less 
confidence  if  one  authority  entitled  to  any 
weight  in  this  court,  holding  otherwise, 
could  be  found.  The  meaning  of  the  words, 
"  require  the  examination  of  a  long  account, 
either  on  the  one  side  or  the  other, "  and  of 
their  analogues  in  the  more  recent  statutes, 
has  been  frequently  under  consideration  in 
the  courts,  and  the  words  have  not  always 
been  literally  construed.  They  have  re- 
quired construction,  and  their  literal  mean- 
ing has  frequentlv  been  limited,  afl  is  shown 
by  decisions  of  this  court  above  cited,  and 
bv  many  other  decisions.  To  say  that  a  cause 
of  action  Is  referable  in  its  nature  when  it 
has  not,  of  itself,  a  single  referable  quality, 
and  which  cannot,  on  account  of  anything 
pertaining  to  it,  be  referred,  Is  a  most  inac- 
curate use  of  language ;  and  it  is,  to  me.  in- 
conceivable that  Judges  Rapallo,  Church,  and 
Maynard,  in  the  opinions  above  cited,  used 
the  expression  as  meaning  a  cause  of  actit 
which  could  only  be  made  referable  by  some- 
thing appearing  in  the  answer. 

This  discussion,  therefore,  comes  to  this : 
If  the  plaintiff  brings  his  action  upon  a  long 
account  then  it  is  such  as  was  referable  prior 
to  1777;  and,  as  the  examination  of  along 
account  is  required  on  his  side,  the  defendant 
cannot  defeat  a  reference  by  anything  he  may 
set  up  in  his  answer,  by  virtue  of  the  statutes 
allowing  set-offs  and  counterclaims.  If  the 
plaintiff's  cause  of  action  be  upon  contract, 
for  a  definite  sum  of  money,  or  for  damages 
ex  contractu,  and  this  cause  of  action  be  not 
gainsaid  by  the  defendant,  and  the  defendant 
sets  up  a 'counterclaim  which  requires  the 
examination  of  a  long  account,  then  the  case 
is  such  as  would  have  been  referable  under 
the  Act  of  1768.  But  if,  in  such  actions,  the 
plaintiff's  cause  of  action  be  disputed,  then 
a  case  is  presented  which,  prior  to  1777,  gave 
the  parties  the  absolute  right  to  Jury  trial ; 
and  that  right  cannot  be  taken  away  or  de- 
stroyed by  anything  which  the  defendant  may 
set  up  in  his  answer.  These  views  furnish 
a  plain  rule  for  the  guidance  of  courts,  rest- 
ing upon  a  solid  basis,  and  I  think  it  would 
be  most  unwise  to  countenance  any  other 
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practice.  According  to  the  contention  now 
made  on  b^alf  of  tEe  plaintiff,  for  the  pur- 
pose of  distinguishinjc  this  case  from  that  of 
Untermyer  v.  Beinhauer,  if  the  plaintiff 
brings  an  action  to  recover  $1,000,  payable 
to  him  bj  virtue  of  a  contract,  the  defendant 
may  dispute  his  claim,  and  set  up  a  counter- 
<:laim  which  requires  the  examination  of  a 
long  account,  and  then  the  action  becomes 
referable.  But  if  he  sues  upon  a  contract, — 
possibly,  the  same  contract, — seeking  to  re- 
prover $1,000,  unliauidated  damages  for  a 
breach  thereof,  and  his  claim  is  disputed  by 
the  defendant,  who  also  sets  up  a  counter- 
claim requiring  the  examination  of  a  long 
account,  the  action  is  not  referable.  Such  a 
distinction  is  not  founded  in  reason,  and  no 
rule  of  convenience  or  of  public  policy  re- 
quires that  it  should  be  adopted.  The  fol- 
lowing authorities  mav  also  be  referred  to  as 
sustaining  the  conclusion  I  have  reached :  2 
Am«  &  £ng.  Encyclop.  Law,  670 ;  WilliarM 
▼.  AUen.  2  Hun,  877 ;  Wood  v.  Hope,  2  Abb. 
N.  C.  186 ;  Verplanck  v.  KendaU,  18  Jones  & 
8.  G25;  Gregory  v.  Seaman,  19  Jones  &  8. 
S17.  This  conclusion  preserves  to  the  parties 
the  constitutional  riirlit  to  trial  by  jury  of 
the  issues  upon  a  nonreferable  cause  of  action 
alleged  in  the  complaint,  and  a  right  to  the 
reference  of  the  long  accounts  set  up  in  tbe 
answer;  and  thus  ail  the  statutes  have  full 
force  and  effect,  and  the  decisions  of  the 
courts  are  harmonized,  and  rendered  con- 
sistent. 

Thj$  orders  of  ths  general  and  special  terme 
should,  ther^ore,  be  renereed,  and  motion  for 
reference  denied,  with  costs  in  all  the  courts. 


Andrews*  Oh.  J,,  dissenting: 

This  appeal  involves  the  question  of  the 
power  of  the  court,  under  the  state  constitu- 
tion and  laws,  to  order  a  compulsory  refer- 
ence of  the  action.  The  action  is  on  contract, 
and  is  referable  in  Its  nature.  But,  having 
regard  alone  to  the  cause  of  action  set  forth 
in  the  complaint,  it  was  not  the  subject  of  a 
compulsory  reference,  for  the  reason  that  no 
long  account  was  involved.  The  action  was 
to  recover  four  months'  salary  alleged  to  be 
due  and  unpaid  to  tbe  plaintiff  under  a  con- 
tract of  employment  at  an  annual  salary  of 
$6,000.  The  defendant  answered,  denying 
the  complaint,  and  in,  addition,  pleaded  sev- 
eral defenses,  by  way  of  counterclaim,  aris- 
ing on  matters  of  account;  and  the  answer 
•concluded  by  prayer  for  Judgment  that  the 
plaintiff  account  for  the  moneys  mentioned 
in  the  second  and  third  counterclaims,  and 
that  the  defendant  recover  the  sum  which 
might  he  found  due  from  the  plaintiff  to  the 
defendant  on  such  accounting.  The  plaintiff 
replied,  denying  the  counterclaims,  and  then, 
upon  the  pleadings  and  proceedings,  and 
upon  affidavit,  moved  for  an  order  of  refer- 
-ence,  on  the  around,  in  substance,  that  upon 
the  facts  disclosed  it  appeared  that  the  trial 
of  the  issue  on  the  third  counterclaim  in  the 
answer  would  involve  the  examination  of  a 
long  account.  The  motion  was  opposed  by 
the  defendant,  but  was  granted ;  and  an  enter 
of  reference  was  made,  from  which  the  de- 
fendant appealed  to  the  general  term  of  tiie 
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first  department,  which  affirmed  the  order, 
and  from  the  order  of  affirmance  this  appeal 
is  taken.  It  was  competent  for  the  judge 
who  granted  the  order  to  find,  upon  the  facts 
presented,  that  the  trial  of  the  issue  on  the 
third  counterclaim  would  involve  the  ex- 
amination of  a  long  account,  and  that  on  the 
trial  none  of  tbe  issues  would  require  tbe  de- 
cision of  any  difficult  questions  of  law ;  and 
this  finding,  having  been  affirmed  by  the 
general  term,  is  not  reviewable  here.  The 
appeal,  therefore,  presents  the  question 
whether  a  compulsory  reference  may  be  di- 
rected, in  an  action  on  contract  to  recover 
stipulated  payments,  upon  it  being  made  to 
appear  that,  although  no  long  account  will 
be  involve  in  maintaining  the  plaintiff's 
cause  of  action,  nevertheless  such  account 
will  be  involved,  and  will  be  litigated,  on 
the  isAue  raised  by  the  counterclaim  in  the 
answer.  The  question  presented,  in  another 
form,  is  whether  a  cause  of  action  referable 
in  its  nature,  but  which  cannot  be  referred  of 
itself,  alone,  because  not  involving  the  ex* 
amination  of  a  long  account,  may  be  referred, 
against  the  protest  of  either  party,  if  a  coun- 
terclaim, also  arising  upon  contract,  is  in- 
terposed, which  will  involve  the  examination 
of  a  long  account. 

If  the  power  to  order  a  compulsory  reference 
in  this  case  depends  alone  on  section  1018  of 
the  Code  of  Civil  Procedure,  there  can  be  no 
doubt  that  the  court  had  jurisdiction  to  make 
the  order.  The  language  of  the  section  is 
explicit  and  unambiguous.  It  authorizes  a 
compulsory  reference  where  the  trial  of  an 
action  will  involve  an  examination  of  a  long 
account  ''on  either  side"  and  there  are  no 
difficult  questions  of  law.  It  needs  no  gloss 
or  argument  to  show  that  the  case  in  hand  is 
within  the  express  language  of  the  section. 
There  is  a  long  account  on  the  side  of  the  de- 
fendant, arising  on  its  counterclaim,  and  the 
legal  questions  involved  are  of  the  simplest 
character.  The  words  ''on  either  side,^  in 
section  1018,  are  not  new,  as  applied  to  com- 
pulsory references.  Compulsory  references 
were  first  authorized  by  the  Colonial  Statute 
of  1768.  2  Van  8chaick's  Laws,  p.  617.  The 
act  is  entitled  "  An  act  for  the  better  deter- 
mination of  personal  actions  depending  on 
accounts. "  The  first  section  authorizes  a  com* 
pulsory  reference  whenever  it  shall  appear 
probable  **  in  any  case  depending  in  the  su- 
preme court  of  judicature  of  this  colony 
(other  than  such  as  shall  be  brought  by  or 
against  executors  or  administrators)  that  the 
trial  of  the  same  will  require  the  examina- 
tion of  a  long  account  eiwer  on  the  one  side 
or  the  other.  The  law  authorizing  com- 
pulsory references  has  been  re-enacted  in  the 
successive  revisions  of  the  laws  since  the 
organization  of  the  state  government,  and  in 
all  of  them  the  language  of  the  Colonial 
Statute  of  1768,  that  a  reference  may  be  or- 
dered when  it  shall  appear  that  the  trial  of 
an  action  will  involve  the  examination  of  a 
long  account  ''either  on  the  one  side  or  the 
other,"  has  been,  in  substance,  retained  and 
continued ;  so  that  at  no  time  since  1768  have 
these  words  not  been  incorporated  in  the  law 
relating  to  compulsory  references.  Laws 
1788,  chap.  46;  Laws  1801,  chap.  90;  Laws 
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1808,  chap.  1 ;  I  Rev.  Laws  1818,  chap.  56 ; 
2  Bey.  Stat.    p.  884,  §  89. 

3ut  the  claim  is  made  that,  notwithstand- 
ing the  broad  and  unqualified  language  of  the 
statute,  the  constitutional  right  of  'trial  bv 
Jury  stands  in  the  way  of  a  compulsory  ref- 
erence of  actions  on  contract,  where  the  plain- 
tiff's debt  or  demand  is  put  in  issue  by  the 
answer,  and  the  necessity  for  the  examination 
of  a  long  account  only  arises  upon  a  set-off 
or  counterclaim  interposed  by  the  defendant. 
It  is  insisted  that  the  words  ^on  either  side," 
in  the  statutes  regulating  compulsory  ref- 
erence, are,  by  the  oi)eration  or  the  consti- 
tution, to  be  construed  with  this  implied 
limitation.  The  Constitution  of  1777 ordained 
that  "trial  by  jury  in  all  cases  in  which  it 
hath  heretofore  been  used  in  the  colony  of 
New  York  shall  be  established  and  remain 
inviolate  forever  ;**  and  the  same  provision, 
in  substance,  is  to  be  found  in  each  of  the 
subsequent  state  constitutions.  Under  the 
Dutch  rule,  all  actions  were  triable  by  the 
court,  and  trial  by  jury  was  unknown.  The 
question  whether  actions  were  referable  never 
arose.  There  was  no  need  of  references,  ex- 
cept for  the  information  of  the  court.  The 
argument  is  that  the  right  of  a  defendant, 
during  the  colonial  perioKl,  to  interpose  a  set- 
off, depended  upon,  and  was  limited  by,  t^e 
statute  of  set-off  enacted  by  the  colony  of 
New  York  in  1714  (Van  Schaick*s  Laws,  p. 
96),  and  which  continued  in  force  until  the 
Revolution,  and  that  that  statute  confined  the 
right  of  set-off  to  cases  where  the  defendant 
admitted  on  the  record  the  plaintiff's  claim, 
and  did  not  authorize  a  defendant  to  put  the 
plaintiff^s  claim  in  issue,  and  at  the  same 
time  to  interpose  a  set-off.  It  is  insisted, 
therefore,  that  the  words,  ** either  oo  the  one 
Hide  or  on  the  other,"  in  the  Act  of  1768,  au- 
thorizing compulsory  references,  must  be  con- 
strued as  referring  onl  v  to  cases  where  a  long 
account  was  connected  with  the  plaintiff's 
claim,  or  arose  on  the  defendant's  set-off  in- 
terposed in  connection  with  an  admission  of 
the  demand  of  the  plaintiff.  The  conclusion 
is  therefore  deduced  that  the  power  of  com- 
pulsory reference,  at  the  time  of  the  adoption 
of  the  Constitution  of  1777,  not  having  been 
extended  to  cases  of  set-off  connected  with  a 
denial  of  the  p1aintiff*s  claim,  the  right  of 
trial  by  Jury,  in  such  a  case,  then  existed,  and 
was  forever  preserved  by  the  constitution. 
This  argument  and  conclusion,  even  if 
founded  upon  correct  premises,  is  very  tech- 
nical, and  unsatisfactory  in  its  results*,  but 
it  also  proceeds,  as  I  think,  upon  a  misap- 
prehension of  the  true  meaning  of  the  con- 
stitutional provision.  But  the  argument  puts 
upon  the  Statute  of  1714  a  construction  con- 
trary to  the  practical  construction  uniformly 
applied  by  the  courts  to  statutes  of  like 
character.  The  clause  in  the  Statute  of  1714 
(Van  Scbaick'sLaws,  p.  93)  authorizing  set- 
offs— that  ''if  the  defendant  cannot  gainsay 
the  deed,  bargain,  or  assumption  upon  which 
he  is  sued,  it  shall  be  lawful  for  such  de- 
fendant to  plead  payment  of  all  or  any  part 
of  the  debt  or  sum  demanded,  giving  notice 
in  writing  with  the  said  plea  upon  what  he 
will  insist  at  the  trial  for  his  discharge,  and 
^ive  any  bond.    bill«    receipt,    account  or 
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bargain  so  ffiven  notice  of  in  evidence'— !• 
claimed  to  limit  the  right  of  set-off  under  the 
statute  to  cases  where  the  defendant  admits, 
and  does  not  put  in  issue,  the  plaintiff'a 
demand.  But  the  words  **  cannot  gainsay  the 
deed,  bargain,  or  assumption  upon  whioh  he 
is  sued,"  and  the  subsequent  words,  were 
infarted  simply  to  declare  a  rule  of  pleading, 
and  to  enable  a  defendant  who  had  no  defense 
to  the  plaintiff's  claim  to  prove,   ander  a^ 

Elea  of  payment,  a  set-off,  of  which  notice 
ad  been  given;  and  these  words  were  not 
intended  to  confine  the  right  of  set-off  to> 
cases  where  the  defendant  afiSrmati  vely  admit» 
the  plaintiff's  demand.  There  are  no  negative 
words.  Proof  of  disconnected  demands  would 
not  support  the  plea  of  payment,  except  by 
statute.     If  there  might  originally  have  beei» 
a  question  as  to  the  construction  of  the  stat- 
ute in  this  respect,  the  construction  put  by^ 
the  courts  upon  similar  words  has  removed 
any  doubt.    The  Statute  of  Bet-off  of  1714 
and  the  Act  of  1768,  authorizing  compulsory 
references,  were,  in  substance,  re  enacted  and 
incorporated  into  the  **  Act  for  the  amendment 
of  the  law  and  the  better  advancement  of 
Justice,"  of  February  27,  1788,  chap.  46  (» 
Greenl.  Laws,  102)  ;  also,  in  the  act  of  the 
same  title,  chapter  90  of  the  Laws  of  1801 
(1  Webster,  Laws.  p.  847)  ;  also,  in  the  Laws* 
of  1818,  1  Rev.  Laws,  chap.  66,  p.  615.     In 
each  of  these  statutes  the  section  relating  to 
set-offs  contains  the  same  words  found  in  the 
Statute  of  1714,  **  if  the  defendant  or  defend- 
ants cannot  gainsay  the  deed,  bargain,  or  as- 
sumption upon  which  he,  she  or  they  is  or 
are  sued,  it  shall  be  lawful, "  etc.    Numerous- 
cases  are  found  in  the  Reports  of  this  state, 
commencing  from  an  early  period  after  the 
formation,  of  the  state  government,  arising 
under  these  statutes,  where,   in  connection 
with  the  general  issue,  the  defendant  gave 
notice  of  set-off.    The  set-off  was  in  some 
cases  allowed,  and  in  some  cases  disallowed  ; 
but  in  none  of  them  was  it  suggested  by  court 
or  counsel  that  the  defendant,   in  order  to 
avail  himself  of  the  right  of  set-off,   must 
admit  the  plaintiff's  demand.    On  the  con- 
trary, not  only  was  the  plaintiff's  claim  put 
in  issue  in  all  these  cases,  but  in  some  of  them 
it  was  litigated  on  the  trial.     Gordon  v. 
Botons,  2  Johns.  160 ;  Burgeu  ▼.    Tucker,  f^ 
Johns.  106;  O^CaUaMn  v.  Sawyer,  Id.  118; 
Tattle  V.  Behee,  8  Johns.  162 ;  Boot  v.  Taylor, 
20  Johns.  137;  Bridge  v.  Johnson,  6  Wend. 
842.    These  cases  refute  the  claim  that  prior 
to  the  revised  statutes  a  defendant  coula  not 
contest  by  his  pleading,  and  upon  the  trial, 
the  plaintiff's  claim,  and  at  the  same  time 
insist  upon  a  set-off  in  case  he  failed  to  es- 
tablish his  defense  to  the  plaintiff's  cause  of 
action.    It  cannot  be  supposed  that  the  Judges 
and  lawyers  of  that  time  were  unacquainted 
with  the  practice  of  the  colonial  courts,  or 
that  they  overlooked  so  easy  an  answer  to  the 
defense  of  set-off  as  that  furnished  by  the 
words,  **if  the  defendant  cannot  gainsay  the 
deed,  bargain,  or  assumption  upon  which  he 
is  sued, "  if  they  have  the  construction  now 
claimed  for  them.    It  is  noticeable  that,  la- 
the case  of  Root  ▼.  Taylnr,  Spencer,   Ch.  J., 
quotes  the  Statute  of  1818,  and  included  i» 
tne  quotation  are  the  words,  "if  the  defend- 
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«Dt  cannot  gainsay,**  etc.  ;  and  in  that  case, 
wbich  was  assumpsit  for  ffoods  sold  and  de- 
livered, the  defendant  had  pleaded  the  gen- 
•«ral  issae,  with  notice  of  set-off. 

The  role  that  a  defendant  maj  at  the  same 
time  deny  the  plaintiff's  claim,  and  give 
notice  of  set-off,  and  thereby  put  the  defend- 
ant to  oroof  of  his  demand,  prevailed  in 
England  under  the  English  statutes  of  set- 
-off. 3 Geo.  IL.  diap.  22,  %  18,  and  8  Geo.  IL, 
-chap.   24,  g  4.    Mariniton  ▼.   Macmcrrii,  5 
Taont.  228,  was  an  action  for  money  bad  and 
leceived,   money  lent,  etc    The  defendant 
pleaded  the  general  issue,  with  notice  of  set- 
•off,  the  particulars  of  which  were  furnished. 
The  jury  found  against  the  set-off.    The 
plaintiff  relied  forlhe  proof  of  his  claim  on 
the  admission  of  the  notice  of  set-off,  and 
had  a  verdict.    The  verdict  was  set  aside  on 
the  ground  that  the  admission  in  the  notice 
•of  set-off  was  not  available  to  the  plaintiff 
to  establish  his  demand.     Lard   Mansfield 
said:    **It  is  every  dav's  practice  that  the 
•defendant's  language  in  one  plea  cannot  be 
used  to  disprove  another  plea,  as  in  the  fa- 
miliar instance  I  have  given  of  trespass,  and 
justification  pleaded,  when  the  Justification 
would  certainly,  if  admissible,  prove  the  act 
in   case   the  reason   of  Justification    fails. 
Therefore,  the  particulars  of  the  set-off  must 
be  incorporatea  with  the  notice  of  set-off, 
and  cannot  be  given  in  evidence  to  prove  the 
plaintiff's  demand  on  the  issue  of  nonas- 
cumpsit.'*    The  quotation  from  Blackstone 
(3  Gom.  p.  804)  la  quite  consistent  with  the 
opinion  or  Lard  Mansfield.    The  commentator 
is  there  speaking  of  the  rule  relating  to 
tender,  and  the  payment  of  money  into  court 
to  mitigate  damages  and  costs ;  and  he  says, 
in  substance,   that  under  a  plea  of  set-off 
(which,  standing  alone,  necessarily  admits 
the  plaintiff's  claim)  it  is  necessary,  if  the 
set-off  does  not  equal  the  plaintiff's  debt, 
that  the  defendant  should  pay  the  balance 
into  court,  to  have  the  benefit  of  tender  in 
mitigation  of  further  costs,  etc.    The  rule 
that  the  general  issue,  with  notice  of  special 
matter,  puts  in  issue  the  plaintiff's  cause  of 
action,  is  elementary.     1  Chittv,   PI.   478; 
Vaughan  ▼.    Haven$,  8  Johns.   109.    It  has 
been  frequently  applied  by  other  courts  in 
tills  country  in  case  of   set-off.    Price  v. 
ConUm,  12  N.  J.  L.  216 ;  Morgan  v.  Boone,  1 
J.  J.  Marsh.  585.     There  are  no  records  show- 
ing the  practical  construction  placed  by  the 
colonial  courts  upon  the  Statute  of  1714  upon 
the  point  now  in  question;  but  the  English 
-statutes  of  set-off  were  enacted  nearly  fifty 
years  before  the  organization  of  our  state 
government,  under  which  the  practice  pre- 
vailed of  permitting  a  defendant  to  deny  the 
plaintiff  s  claim  in  connection  with  notice  or 
plea  of  set-off.    It  is  presumable  that  the 
same  practice  was  followed  in  the  colony, 
and  the  practice  of  the  state  courts,  follow- 
ing the  English  practice  under  statutes  sim- 
ilar to  that  of  1714,  makes  this  presumption 
almost  a  certainty.    The  English  decisions, 
says  Ohtef  Juetice  Kent  in  Gordon  v.  Bourne, 
on  the  construction  of  the  English  statute  of 
•et-off.  *'are  perfectly  in  point  as  to  the  con- 
struction of  our  act,**  ana  statutes  of  set-off 
from  the  time  of  their  enactment,  have  been 


p  liberally  expounded  to  advance  Justice,  and 
prevent  circuity  of  action.*'  Thompson,  •/., 
in  TuUle  v.  Behee,  8  Johns.  152.  The  argu- 
ment against  the  power  to  order  a  compulsory 
reference  in  this  case,  based  upon  the  as- 
sumption that  when  the  Constitution  of  1777 
was  adopted  no  long  account  could  be  liti- 

Sated,  arising  on  a  set-off,  except  where  the 
efendant  admitted  the  plaintiff's  claim,  and 
that  the  Act  of  1768,  authorizing  compulsory 
references,  did  not  apply  in  a  case  like  the 
present  one,  where  the  plaintiff's  claim  ia 
denied,  proceeds  upon  false  premises,  and 
cannot  be  maintained. 

But  there  is,  I  think,  another  conclusive 
answer  to  the  objection  based  on  the  consti- 
tution. The  words  in  the  Constitution  of 
1777,  "trial  by  jury  in  all  cases  in  which  it 
hath  heretofore  been  used  in  the  colony  of 
New  York,  shall  be  established  and  remain 
inviolable  forever,  **  were  intended  to  preserve 
the  right  of  Jury  trial  io  the  classes  of  cases 
where  trial  by  Jury  before,  as  of  right,  ex- 
isted. In  expounding  this  provision,  the 
principle  which  governed  the  colonial  prac- 
tice permitting  compulsory  references  is  to 
be  applied.  Cases  of  the  same  class,  and 
governed  by  the  same  principle  of  public 
policy,  as  those  within  the  Act  of  1768,  may 
be  referred,  consistently  with  the  constitu- 
tional provision,  although  the  exact  case  in 
hand  was  not  within  the  terms  of  that  stat- 
ute. The  policy  upon  which  the  Statute  of 
1768  was  enacted  is' reel  ted  in  the  preamble, 
which,  after  referring  to  the  disuse  of  the 
action  of  account,  and  to  the  Law  of  1714  per- 
mitting discounts  in  support  of  the  plea  of 
payment,  proceeds  to  declare :  **  So  that  by 
the  change  in  the  law  and  practice  above 
mentioned,  the  suits  of  merchants  and  others 
upon  long  accounts  are  exposed  to  erroneous 
decisions  and  Jurors  perplexed  and  rendered 
more  liable  to  attaints,  and  by  the  vast  time 
necessarily  consumed  on  such  trials,  other 
causes  are  delayed  and  the  general  course  of 
Justice  greatly  obstructed ;  it  is  enacted, 
therefore.**  etc.  It  cannot  be  supposed  that 
the  Constitution  of  1777  intended  to  prevent 
a  reference  of  cases  of  the  same  general  class 
as  those  specified  in  the  Act  of  1768,  and  as 
to  which  the  same  considerations  of  public 
policy  applied,  even  although,  by  reason  of 
the  rules  of  pleading  and  procedure  prevail- 
ing in  the, colony,  a  set-off  in  a  particular 
case  involving  the  examination  of  a  long 
account  was  not  permitted.  The  principle 
established  by  the  colonial  legislation  was 
that  actions  on  contract  involving  litigations 
of  long  accounts  "on  either  side^  should  be- 
referr^  for  trial  to  referees,  to  relieve  jurors 
from  perplexity, 'and  to  prevent  the  obstruc- 
tion of  Justice.  This  legislative  power  was 
not  abrogated  by  the  constitution.  It  would 
be  a  narrow  and  injurious  construction  of  the 
constitutional  provision  that,  unless  you  are 
able  to  point  out  the  precise  case  under  co- 
lonial laws,  a  compulsory  reference  cannot 
be  had.  The  Act  of  1768  excepted  from  its 
operation  suits  "  brought  by  or  against  exec- 
utors or  administrators.**  This  exception 
was  expressly  abrogated  in  the  Act  of  1788 
and  Uie  subsequent  statutes  of  the  state.  But 
this  abrogation  of  the  exception  was  inoper- 
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ative,  and  in  yiolatlon  of  the  constitution, 
if  you  say  that  no  compulsory  reference  can 
be  authorized  in  any  case  not  referable  under 
the  colonial  laws,  although  the  case  is  within 
the  principle  and  policy  upon  which  these 
laws  were  based.  If  the  constitution  re- 
stricts, as  is  claimed,  the  power  of  compul- 
sory reference  to  the  exact  cases  specified  in 
the  colonial  Act  of  1768,  then  I  perceive  no 
escape  from  the  conclusion  that  whenever, 
now,  an  executor  or  administrator  is  a  party 
to  an  action,  it  cannot  be  compulsorily  re- 
ferred, although  the  action  may  be  on  con- 
tract, and  involves  a  long  account  on  either 
or  both  sides.  The  present  case  is  an  action 
on  contract,  for  debt.  The  set-off  was  also  a 
matter  of  account.  It  was  properly  pleaded. 
The  statute  of  set-off  permits  the  defendant 
to  contest  the  plaintifT's  claim,  and  at  the 
same  time  to  insist  upon  a  set-off.  The  trial 
of  the  set-off  involves  the  examination  of  a 
long  account.  The  statute  permits  a  com- 
pulsory reference,  in  such  case ;  and  no  con- 
stitutional right,  I  am  persuaded,  stands  in 
the  waj  of  its  enforcement. 

But  It  is  said  that  the  question  involved  in 
this  case  has  been  decided  adversely  to  the 
power  exercised  in  three  cases  in  this  court, 
viz.  :  Townsend  v.  Hendricks^  40  How.  Pr. 
148 ;  WeUh  v.  Darragh,  53  N.  Y.  590 ;  and 
Untermyer  v.  Beirihauer,  105  N.  Y.  621. 
This  is  a  plain  misapprehension.  It  is  said 
in  those  cases  that  the  referable  character  of 
an  action  is  to  be  determined  by  the  com- 
plaint. This  was  an  accurate  expression, 
naving  reference  to  the  cases  in  which  it  was 
used,  and  the  sense  intended.  Bearing  in 
mind  two  well-settled  principles  established 
by  the  decisions — First,  that  actions  ex  delicto 
were  not  the  subject  of  compulsory  reference, 
either  in  the  colony  of  New  York  or  after- 
wards, Johnson  V.  Parmely,  17  Johns.  129; 
Qreen  v.  Patchen^  18  Wend.  293 ;  Dederick  v. 
JtiehUf/,  19  Wend.  108:  second,  that  set-offs 
are  not  allowed  in  actions  for  unliquidated 
damages,  although  arising  on  contract,  ''as 
for  not  delivering  goods  according  to  con- 
tract,** 1  Chitty,  PI.  572;  Duncan  v.  Lyon, 
8  Johns.  Ch.  851,  1  L.  ed.  644,  8  Am.  Dec. 
618 ;  Hepburn  v.  Ebc^,  6  Cow.  614,— the  prin- 
ciple upon  which  the  decisions  in  this  court 
proceeded  in  the  cases  referred  to  is  readily 
ascertained.  Toumsend  v.  Hendricks  was  an 
action  for  damages  for  false  representations. 
The  court,  after  referring  to  the  pleadings, 
said :  **  The  action  must  therefore  be  held  to 
be  one  founded  in  tort,  and  not  referable, 
against  the  will  of  either  party.  **  Welsh  v. 
Darrcigh  was  an  action  on  a  contract  for  the 
sale  and  delivery  of  merchandise  sold  by  the 
plaintiff  to  the  defendant.  '  The  defenaant, 
among  other  things,  set  up  in  his  answer 
fraud  and  deceit  in  the  sale  of  certain  other 
merchandise,  not  included  in  the  complaint. 
A  reference  bavins  been  ordered  on  the  ap- 
plication of  the  plaintiff,  the  defendant  ap- 
pealed from  the  order.  He  resisted  the  ref- 
erence on  the  ground  that  the  issue  of  fraud 
raised  by  tlie  answer  was  not  referable,  seek- 
ing to  apply  to  the  case  the  rule  that  actions 
of  tort  are  not  the  subject  of  compulsory  ref- 
erence.   This  court  affirmed  tiie  order  of  ref  • 

86  L.K  A. 


erence,  and,  in  its  opinion,  first  stated  that, 
the  action  being  on  contract,  the  case  wa» 
referable  in  its  nature.     The  court  then  con- 
sidered the  claim  of  the  defendant  that  the 
issue  of  fraud  raised  by  the  answer  prevented 
the  order  of  reference,  and,  deciding  against 
this  construction,  said :    "  If  the  action  is  a 
referable  one,  the  answer  cannot  make  it  non- 
referable."    Having  disposed  of  these  ques- 
tions, it  proceeded  to  considier  whether,  upon 
the  facts,  a  long  account  was  involved  in  the 
plaintiff*s  cause  of  action,  and,  reaching  a 
conclusion  that  there  was,  affirmed  the  order. 
There  is  no  hint  in  the  opinion  of  the  doctrine 
now  contended  for, — that  in  an  action  upon 
contract  a  compulsory  reference  may  not  be 
ordered,  where  the  examination  of  a  long  ac- 
count will  become  necessary  on  the  trial  of  a 
counterclaim  arising  on  contract,  unless  the 
plaintiff's  cause  of   action  involves  the  ex- 
amination of  a  long  account,  or  the  plaintiff  *» 
claim  is  admitted.     Uhtei'myer  y.  Reinhauer^ 
was  an  action  to  recover  unliquidated  dam- 
ages for  the  breach  by  a  builder  of  a  building 
contract ;  and  the  court  held  that  such  an  ac- 
tion was  never  referable,  against  the  will  of 
either  party,  saying  :    "It  was  simply  an  ac- 
tion for  unliquidated  damages  for  the  breach 
of  a  contract,  and  in  no  sense  involved  any 
account."    Neither  of  these  cases  sustain,  or 
tend  to  sustain,   the  contention  here.     The 
case  of  Kain  v.  Delano,  decided  by  this  court, 
and  reported  in  11  Abb.  Pr.  N.  S.  29.  was  an 
appeal  from  an  order  of  reference  made  on  the 
ground  that  the  trial  of  an  issue  raised  bv  a 
counterclaim  would  require  the  examination 
of  a  long  account.    The  plaintiff's  claim  con- 
sisted of  but  a  single  item,  and  was  denied 
by  the  answer,  which  also  set  up  a  counter- 
claim.    This  court  reversed  the  order  of  ref- 
erence on  the  ground  that  the  fact  upon  which 
the  order  proceeded  did  not  appear.     It  as- 
sumed that  the  order  would  have  been  justi- 
fied if  it  had  appeared  that  the  issue  on  the 
counterclaim  would  require  the  examination 
of  a  long  account.     The  rule  heie  contended 
for  is  plain,  simple,  and  practical,     it  is  con- 
sistent with  the  constitution.  It  is  in  harmony 
with  the  public  policy  upon  which  statutes 
for  comp  ulsory  references  are  based .    The  op- 
posite rule  violates  the  language  of  all  stat- 
utes on  the  subject   framed  since  colonial 
times.    It  is  based  on  views  so  close  and 
critical  that  they  can  be  comprehended  only 
with  difficulty.    It  puts  it  in  the  power  of  a 
plaintiff,  by  exaggerating  his  own  claim,  to 
prevent  its  admission  by  the  defendant,  and 
thereby  defeat  a  reference  of  a  long  account 
arising  on  a  counterclaim.    If  the"  order  in 
this  case  is  reversed,  the  court  will,  I  think, 
reverse  the  practice  which  has  prevailed  in 
the  courts  of  this  state  without  question  for 
more  than  a  hundred  years.   It  is  the  strongest 
confirmation  of  the  view  that  the  words  "on 
either  side"  mean  what  they  plainly  import, 
that  no  suggestion  can  be  found  in  any  of  the 
Reports,  so  far  as  I  can  discover,  of  the  limita- 
tion now  contended  for.    If  a  practice  pre- 
vailed in  opposition  to  the  natural  import  of 
the  words,  a  trace  of   it  would  have  been 
found.    There  would  have  been  some  Judp 
or  lawyer  who  would  have  queried  how  this 
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oould  be.    The  distinction  is  between  actiohs  I  however  many  items  of  damage  there  may  be.. 


of  a  referable  quality,  and  such  as  are  not 
referable  by  their  very  nature.  In  the  one 
class  the  court  may  compel  a  reference,  if 
on  ** either  side"  there  is  a  long  account;  in 
the  other,  no  reference  can  be  compelled, 


I  think  the  order  should  be  affirmed. 

All  concur  with  EarltcT'.,  for  reversal,  ex- 
cept Andrews*  Oh,  J,,  and  Finch  and 
O'Brien*  <//.,  dissenting. 


NEBRASKA  8UPBEME  COUBT. 


George  W.  WOOLSET,  Admr.,  etc., of  Harry 
y.  Woolsey,  Deceased,  Flff.  in  Err,, 

CHICAGO,   BURLINGTON    &  QUINOY 

R  CO. 


C 


.Keb.. 


^1*  A  person  ridinfir  on  the  locomotlTe 
engine  of  a  freight  train,  by  agreement  with 
the  firemaD  of  such  engine  to  shovel  ooal  for  the 
privilege  of  ridtaig  (suob  person  being  on  such 
train  without  the  knowledge  or  consent  of  the 
oonduotor  in  charge  thereof),  is  not  a  passenger 
of  the  carrier  operating  such  train. 

8.  To  Gonfltitnte  one  a  paaseng^er  of  the 

carrier  on  whose  train  such  a  person  is,  it  is  es- 
sential that  such  person  should  be  rightfully  on 
such  train,  or  should  be  thereon  with  the  knowl- 
edge or  consent  of  the  carrier,  or  Its  agent  in 
charge  of  8u<di  train. 

8.  In     »    rait    by    »n   administrator 
a  common  carrier  for  dam- 

__  for  negligently  causing  the  death  of  his 
intestate,  it  appeared  that  the  deceased  was  a 
man  eighteen  years  of  age;  that  he  rode  on  a 
locomotive  engine  by  permission  of  the  fireman 
thereof,  agreeing  with  him  tojiandle  coal  in  con- 
sideration of  being  permitted  to  ride;  that  the 
conductor  in  charge  of  the  train  did  not  know  of 
the  deceased's  presence  on  the  engine;  that  the 
fireman  told  the  deceased  to  get  off  the  engine 
before  the  train  reached  MoCk)Ok,  for,  should  he 
be  found  on  the  engine  at  that  place,  be  would 
be  arrested:  that  no  one  attempted  or  threatened 
to  put  deceased  off  the  engine;  that  the  fireman 
did  not  teU  the  deceased  to  get  off  at  the  time 
and  place  he  did;  that  there  was  no  impending 
danger  from,  a  wreck,  collision,  or  otherwise, 
which  cauaed  deceased  to  Jump  from  the  engine. 
The  administrator  pleaded:  **When  said  engine 
was  running  at  a  rate  of  speed  which  made  it 
dangerous  to  life  to  attempt  to  alight  therefrom,'* 
the  deceased  jumped  from  the  engine  and  was 
killed,  and  was  induced  to  make  such  jump  by 
the  fear  of  arrest,  should  he  be  found  thereon 
when  the  engine  stopped.  HtUd:  (1)  That  the 
deceased  was  not  a  passenger  of  the  carrier  on 
whose  engine  he  was  riding;  (£)  that  reasonable 
men  can  draw  but  one  conclusion  as  to  the  char- 
acter of  the  act  of  the  deceased  in  leaping  from 
the  engine  at  the  time  and  under  tibe  drcum- 
stanoes  that  he  did,  and  that  conclusion  is  that 
the  act  of  the  deceased  was  criminal  negligence, 
and  the  proximate  cause  of  his  death;  (8>  that 
then  was  no  evidenoe  of  negligence  on  the  part 
of  (the  oarrier,  or  its  servants,  whUsb  the  trial 
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KoTB.— Vor  a  collection  of  authorities  as  to  who 

inay  be  considered  passengers  on  railroad  trains, 

•ee  fiofes  to  Burbank  v.  Illinois  Gent.  R.  Go.  (La.)  11 

L  B,  A.  7201  and  Dewlra  ¥•  Boston  ft  H.  Railroad 

(Mass.)  2  L.  B.  A.  166. 

85L.B.A. 


court  would  have  been  Justified  in  submitting  to- 
the  consideration  of  the  Jury;  (4)  that  the  trial 
oourt  did  not  err  in  instructing  the  Jury  to  re-^ 
turn  a  verdict  in  favor  of  the  carrier. 

(March  21,  1884.) 

ERROR  to  the  District  Coart  for  Nuckolls. 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover 
damages  for  the  alleged  wrongful  killing  of 
plaintiff's  intestate.    Afflrmed, 

The  facts  sufficiently  appear  in  the  opinion* 

Mr,  D*  F.  Os^od  for  plaintiff  in  error. 

Messrs,  T.  M»  Marquett  and  J.  W.  De» 
weese,  for  defendant  in  error: 

Virginia  Midland  R,  Co.  v.  Roach,  88  Va. 
876,  holds  that  where  the  engineer  of  a  train 
invited  another  to  ride  on  the  engine,  and  even 
though  he  was  there  by  the  invitaiion  of  the- 
engiDeer,  and  both  the  engineer  and  con- 
ductor, he  was  sUU  a  trespasser  upon  the  train^ 
the  rules  of  the  company  probibiriog  any  per- 
son from  riding  on  the  engine  excepting  the- 
enpneer  and  fireman,  and  that  such  a  person 
had  no  claim  against  the  company  for  personal 
injuries  sustained  by  him  through  the  negli- 
gence of  the  company's  servants. 

Robertson  v.  New  fork  db  E.  R.  Co.  22  Barb. 
01,  holds  that  where  the  engineer  gave  bi» 
consent  to  the  plaintiff  to  ride  on  the  engine 
without  paying  fare,  it  conferred  no  legal 
right  upon  the  plaintiff,  and  that  not  being 
lawfully  on  the  engine,  he  was  a  wrongdoer 
and  could  not  recover  damages  of  the  com- 
pany for  an  injury  sustained  while  riding  ii^ 
that  olace 

Chicago  dt  A.  R.  Co.  ▼.  Michie,  83  HI.  428, 
holds  that  an  engine  driver  has  no  authority 
or  right  to  say  who  shall  ride  upon  the  train, 
or  give  permission  to  any  one  to  ride  upon  hi» 
engine  against  the  rules  of  the  company. 

Bee  also  Snyder  v.  Hannibal  d  8t,  J,  R.  Co. 
60  Mo.  418;  Flower  ▼.  Pennsylvania  R.  Co.  69^ 
Pa.  218,  8  Am.  Dec.  251.    See  Rlinais  Cent. 
R.  Co,  V.  MeaeJiam,  01  Tenn.  428. 

Where  a  verdict  in  favor  of  the  plaintiff 
would  be  set  aside  by  the  court  for  the  reason, 
that  the  plaintiff  under  the  pleadings  and  evi- 
dence is  not  entitled  to  recover,  it  is  the  duty 
of  the  court  to  direct  a  verdict  and  avoid  the- 
trouble  and  expense  of  another  trial. 

09bome  ▼.  Kline,  18  Neb.  851;  Reynolds  v. 
Burlington  A  M,  River  R.  Co.  11  Neb.  192; 
Atchison  db  N.  R.  Co,  v.  Loree,  4  Neb.  450;  Bur- 
lington db  M.  River  R.  Co.  v.  Wendt,  12  Neb. 
81. 


As  to  liability  for  injuries  received  in  getting  ofl^ 
from  a  moving  train,  see  note  to  Oarr  v.  Bel  Bive» 
&  B.  B.  Ck>.  (Gal.)  a  L.  B.  A  864. 


See  also  28  L.  R.  A.  811 ;  35  L.  R.  A.  762;   38  L.  R.  A.  458;  41   L.  R.  A.  490; 
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i»  C,  filed  the  following  opinioa: 
QeoTge  W.  Woolsey,  admioistrator,  sued  the 
<Cbica^o,  Burlio^ton  &  Quinc^  Railroad  Com- 
•pauy  (hereinafter  called  the  railroad  companv), 
in  the  district  court  of  Nuckolls  county,  for 
•damages  for  negligentlycausing  the  death  of 
his  intestate,  Harry  T.  Woolsey.  At  the  close 
of  the  evidence  the  Jury,  Jo  obedience  to  an 
instruction  of  the  court  to  that  effect,  returned 
«  verdict  for  the  railroad  company.  The  court 
refused  to  set  this  aside,  and  overruled  a  mo- 
tion for  a  new  trial,  and  the  administrator 
'brings  the  case  here  for  review. 

The  evidence  in  the  record  shows,  or  tends 
to  show,  that  the  deceased,  at  the  time  of  his 
•death,  was  eighteen  vears  of  age,  and,  on  the 
^ay  that  he  was  killed,  he  and  a  man  named 
<3(uidici,  his  companion,  by  an  agreement  with 
the  fireman  of  an  engine  pulling  a  freiffbt  train 
•of  the  railroad  company  that  tbey  (the  deceased 
:&nd  Guidld)  would  break  and  sbovel  coal,  got 
upon  the  engine  of  said  freight  train  to  ride; 
that  such  persons'  presence  on  the  train  was 
without  the  knowledge  or  consent  of  the  con- 
•duclor  in  charge  of  the  train;  that  they  paid 
no  fare,  nor  agreed  to  pay  any,  further  tnan  to 
;«ssist  the  fireman  in  handling  coal;  that  they 
were  not  in  the  employ  of  the  railroad  com- 
pany, nor  in  any  manner  whatever  connected 
^ith  it,  or  the  train  on  which  they  road;  that 
:as  the  train  was  approaching  the  city  of  Mc* 
■Cook,  and  running  at  a  high  rate  of  speed,  the 
-fireman  told  the  deceased  to  get  off  the  train 
l)efore  ii  stopped  at  McCook,  as,  if  he  should 
"be  found  on  the  train  there,  he  would  be 
4trrested;  no  employ^  of  the  company  put.  at- 
tempted, or  threatened  to  put  the  deceased  off 
the  train;  there  was  no  impending  or  threaten- 
ing danger  from  a  wreck  or  collision,  or  other- 
wise, at  any  time;  that  the  deceased,  while  the 
train  was  moving  at  a  high  and  dangerous  rate 
•of  speed,  said  to  his  companion  that  he  was 
nbout  to  jump  off;  that  Guidici  put  his  hands 
on  his  shoulder,  and  advised  him  not  to  jump, 
but  the  deceased  voluntarily  Jumped  from  the 
train,  and  was  killed.  It  is  now  said  by  counsel 
ior  the  administrator  that  the  deceased  was  a 
passenge  on  this  train.  Wo  do  not  think  he 
was  a  passenger,  within  the  meaning  of  any 
••tatute,  rule  of  law,  or  decision,  with  which 
we  are  acquainted.  The  deceased  was  fraud- 
ulently on  this  train.  He  did  not  go  upon  this 
train  havinfl  a  ticket  or  free  pass,  nor  with  the 
intention  ofpaying  his  fare.  His  agreement 
with  the  fireman  to  shovel  coal  in  considera- 
tion of  a  ride  was  a  fraud  on  the  company. 
It  was  the  duty  of  the  fireman  to  handfe  the 
•eoal  himself.  He  could  not  put  the  corpora- 
tion which  he  served  under  obligations  to  the 
-deceased,  as  a  passenger,  by  allowing  him  to 
ride  upon  the  engine  in  consideration  of  his 
4ihove]ing  coal,  nor  for  any  other  consideration, 
-certainly  without  the  presence  of  the  deceased 
-on  the  engine  being  known  to  the  conductor 
in  charge  of  the  train.  One  may  become  a 
passenger  of  a  common  carrier  without  ever 
being  actually  on  the  train  of  the  common  car- 
rier. It  is  not  easy  to  lay  down  a  rule  defining 
what,  in  all  cases,  constitutes  one  a  passenger 
^f  the  carrier  on  whose  train  such  person  is; 
but  it  is  essential,  to  constitute  one  a  passenger 
Tiding  on  a  train  of  the  carrier  operating  such 
'train,  that  such  person  should  be  rightfully  on 
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such  train,  or  should  be  thereon  with  the 
knowledge  or  consent  of  the  carrier,  or  his 
agent  in  charge  of  said  train.  Union  Pac,  B, 
Co.  V.  NiehoU,  8  Ean.  505,  12  Am.  Rep.  475; 
Toledo,  W,  db  W.  R.  Co.  v.  Brooks,  8i  IlL  245; 
Ohieago  d  A,  R.  Co.  ▼.  Michie,  83  111.  427. 

If  we  should  hold,  asa  ma'ter  of  law,  that 
the  deceased,  at  the  time  he  met  hia  death, 
was  a  passenger  on  the  train  of  the  railroad 
company,  the  judgment  here  sought  to  be  re- 
versed would  still  have  to  be  affirmed.  By  sec- 
tion 8,  art.  1,  chap.  72,  Oomp.  Stat.  1893,  rail- 
road companies  are  made  insurers  of  the  safety 
of  a  passenger,  except  in  cases  where  the  injury 
of  such  passenger  ari^ies  from  his  criminal  neg- 
ligence. The  administrator  pleaded  in  bis 
petition,  and  the  evidence  supports  the  plea, 
that  the  decedent  jumped  from  the  train  "when 
said  engine  and  cars  were  running  at  a  rate  of 
speed  which  [made  it]  dangerous  to  life  to  at- 
tempt to  alight  there  [from]."  AU  reasonable 
men  can  draw  but  one  conclusion  as  to  the 
character  of  the  act  of  the  deceased  in  leaping 
from  this  train  at  the  time  and  under  the  cir 
cumstances  that  he  did,  and  that  conclusion  is 
that  in  so  doing  the  deceased  was  i^ilty  of 
criminal  negligence.  It  his  been  many  times 
said  in  this  court,  and  so  often  ruled  as  to  be 
no  longer  an  open  question,  that  "when  a  given 
state  of  facts  is  such  that  reasonable  men  may 
fairly  differ  upon  the  question  as  to  whether 
there  was  negligence  or  not,  the  determination 
of  the  matter  is  for  the  jury.  But,  where  the 
facts  are  such  that  all  reasonable  men  must 
draw  the  same  conclusion  from  them,  the 
question  is  one  of  law,  for  the  court"  Omaha 
Street  R.  Co.  v.  Oraig,  88  Neb.  — ,  and  the 
cases  there  cited. 

The  Only  act  of  negligence  charged  against 
the  railroad  company  is  that  the  fireman  told 
the  deceased  to  get  off  the  train  before  it 
reached  McCook,  as,  if  be  should  be  found 
upon  the  train  there  he  would  be  arrested.  But 
it  is  neither  pleaded  nor  proved  that  the  fire- 
man told  the  deceased  to  jump  off  the  train  at 
the  time  he  did  jump.  He  told  him  to  get  off 
the  train  before  it  reached  McCook.  The 
deceased  was  not  an  infant  of  tender  yean, 
insane,  or  idiotic;  and,  as  before  stated  he  did 
not  leap  from  this  train  in  pursuance  of  any 
threat  made  to  push  him  off  if  he  did  not  |ump, 
nor  under  the  stress  of  a  fear  implanted  m  bis 
mind  b^  reason  of  an  impending  danger,  wreck, 
or  collision.  There  is  no  evidence  in  the  record 
which  shows  that  any  employ^  of  the  train 
knew  that  the  deceased  was  about  to  Jump 
from  the  train  at  the  time  that  he  did.  His 
companion,  Guidid,  who  was  a  witness  for  the 
administrator,  remained  upon  the  train,  and 
advised  the  deceased  that  it  was  dangerous  for 
him  to  leap  therefrom,  and  advised  him  not  to 
do  so.  There  is  in  all  this  record  not  one  word 
of  evidence  of  any  negligent  act  or  omission 
of  duty  on  the  part  of  this  railroad  company 
that  conduced  to  the  death  of  the  deceased.  We 
must  not  be  understood  as  deciding  that  because 
the  deceased  was  not  a  passenger  upon  the 
train  of  the  railroad  company, — because  he  was 
wrongfully  and  fraudulently  on  its  train,  and 
a  trespasser  thereon, — therefore  the  railroad 
company  would  not  be  liable  for  negligence 
in  injuring  or  killing  him.  What  we  do  decide 
is  that  the  deceased,  at  the  time  he  was  killed^ 
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was  not  a  passenger  upon  the  train  of  the  rail- 
Toad  companj,  and  that  the  district  court 
properly  held  that  the  uncontradicted  evidence 
shows  that  he  met  bis  death,  not  from  any 
negligence  of  the  railroad  company,  or  any  of 
its  agents  or  servants,  but  from  his  own  crim- 
inal negligence.  The  law  does  not  reauire  of 
district  courts  to  do  useless  things,  ana  in  this 
■cnad,  had  the  jury  returned  a  verdict  in  favor 


of  the  administrator,  it  would  have  been  th« 
duty  of  the  district  court  to  have  set  such  ver- 
dict aside;  and  in  such  a  case  the  court  was 
entirely  right  in  directing  the  jury  to  find  a 
verdict  for  the  railroad  company. 

The  Judgment  of  the  DUtria  Court  U  of- 
firmed, 

Po0t»  J,f  did  not  sit. 


SOUTH  DAKOTA  SUPREME  COURT. 


Anton  MEUER,  Beapt,, 
f>. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  R. 

CO.,  Appt. 


.&  Dale ) 


M.  A  special  contraetniAde  In  the  state 
of  Wisconslii*  between  a  railroad  company 
and  a  sblpi>er,  for  transportinfr  a  oar  load  of  live- 
stock and  emlffraot  movables  from  a  point  in  that 
state  to  a  point  in  this  state,  is  to  be  interpreted 
aocordinir  to  the  law  of  the  former  state. 

3.  In  an  action  tried  In  this  state,  where 
the  interpretation  of  such  oontraot  is  involved, 
the  courts  of  this  state  will  not  take  Judicial  no* 
tloe  of  the  law  of  Wisconsin,  but  such  law  most 
be  alleged  and  proven  like  any  other  fact  tn  tbe 


3.  In  the  absence  of  sneh  proof,  the  law 
of  that  state  will  be  presumed  to  be 
the  same  as  the  law  of  this  state,  and  such  con- 
tract will  be  interpreted  in  aeoordanoe  with  the 
law  of  this  state. 

4.  By  the  law  of  this  state,  a  common  car- 
rier of  property  or  pessen^rs  may  limit  his  lia- 
bility by  an  express  contract  siffned  by  the  par- 
ties, except  as  to  ffross  neirligence,  fraud,  or  will- 
ful wronir  of  such  carrier  or  its  servants. 

6.  A  special  contract  fbr  transporting  a 
ear  load  of  liwestock  and  emigrant  mov- 
sbles,  made  between  a  railroad  company  and  a 
shipper,  in  which  it  is  stipulated  that  the  shipper 
shall  be  entitled  to  pass  upon  the  same  train  to 
care  for,  feed,  and  water  his  stock,  and  load  and 
unload  the  same,  at  his  **o  wn  risk  of  personal  In- 
jury, from  whatever  cause,"  Is  a  valid  contract* 
and  exonerates  the  railroad  company  from  all 
liability  for  any  injury  to  the  shipper  while  a  pas- 
longer  upon  such  train,  not  caused  by  the  gross 
oegli^nce,  fraud,  or  willful  wrong  of  the  com- 
pany or  Its  servants. 

€.  If  when  acting  under  such  contract, 
the  stkipper  is  injured  while  unloading  his 
stock  at  the  place  of  destination,  by  reason  of  the 
Degligenoe  of  the  railroad  company  or  of  its  ser- 
vants, not  amounting  to  groes  negligence,  such 
railroad  company  is  exonerated  from  liability  for 
snch  injury. 

T  The  shipper,  while  unloading  his 
stock  under  such  contract,  is  within 
the  exemption  clause  of  the    contract. 


*Headnotes  by  Corsoh,  P.  J. 


Note. — Upon  the  question  of  presumption  as  to 
taw  of  other  states,  see  note  to  Brown  v.  Wright 
(ATk.)aL.B.A.4«7. 

As  to  rights  of  a  person  riding  on  apass,  see  note 
to  Muldoon  V.  Seattle  Oltj  R.  Ck>.  (Wash.)  23  L.B.  A. 
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though  the  car  has  arrived  at  its  destination,  and 
the  shipper  has  left  the  car  for  a  short  time,  prior 
to  the  injury,  and  proceeded  to  an  hotel,  to  get 
lanterns  and  assistants  to  aid  him  in  miloadinff 
the  oar. 

(July27,18MJ 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Day  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  resulted  from  defendant's  negligence. 
Bevereed, 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  H.  Field,  with  Mr.  John  H, 
Perry,  for  appellant: 

Sections  3886, 8887,  and  8888  provide,  in  sub- 
stance,  that  the  obligations  of  a  common  car- 
rier may  be  limited  by  a  S[)ecial  contract,  ex- 
cept as  against  liability  for  the  ^ross  negligence, 
fraud,  or  willful  wrong,  of  itself  or  its  serv- 
ants, by  a  special  contract,  signed  by  the  pas- 
senger or  consignor.  These  provisions  taken 
together,  constitute  the  law  of  this  state  and 
abrogate  the  rule  of  the  common  law  forbid- 
ding a  common  carrier  from  limiting  its  lia- 
bllity  for  negligence. 

UartweU  v.  Northern  Paetl^  Exp.  Oo.^lu 
R  A.  842.  5  Dak.  468. 

The  contract  was  made  in  Wisconsin.  There 
was  no  evidence  offered  upon  the  trial  as  to  the 
law  of  that  state  in  regard  to  such  contracts, 
and  the  presumption  therefore  Is  that  the  law 
of  Wisconsin  is  the  same  as  that  in  force  in  this 
state. 

19  Am.  &  Eng.  Encyclop.  Law,  p.  47; 
Wal^  V.  Dart,  12  Wis.  686;  Flato  v.  Mvlhall, 
72  Mo.  522;  Neese  v.  Farmers  Jn$.  Co.  56  Iowa, 
604;  Shumway  v,  Leakey,  67  Cal.  458. 

The  general  rule  is  that  the  validity  of  a 
contract  for  the  carriage  of  persons  or  proper- 
ty from  one  state  into  another  is  to  be  deter- 
mined by  the  law  of  the  place  where  the  con- 
tract is  made. 

Liverpool  d  G,  W.  Steam  Co.  ▼.  Phenia 
Ine.  Co.  129  U.  8.  897,  82  L.  ed.  788;  Hazel  v. 
Chicago,  M.  A  St.  P.  R.  Co.  82  Iowa,  477; 
Hutchinson,  Carr.  2d  ed.  ^g  140-144;  Lawson, 
Contracte  of  Carriers,  §  211;  Wheeler,  Modem 
Law  of  Carriers,  pp.  183  et  eeq. 

There  are  many  decisions,  however,  which 
hold  that  where  a  contract  is  made  in  one  stata 
for  the  carriage  of  persons  or  property  into  an- 
other, the  law  of  the  state  where  the  contract 
is  to  be  finally  performed  will  govern. 

Pomeroy  v.  Ainaworth,  22  Barb.  118;  Curtie 
V.  Delaware,  L.  dh  W.  R.  Co.  74  N.  Y.  116, 
80  Am.  Rep.  271;  Gray  v.  Jackson,  61  N.  H. 
9,  12  Am.  Kep.  1;  Wheeler,  Modern  Law  of 
Carriers,  pp.  192,  196,  notes. 


See  also  42  L.  R.  A.  140;  43  L.  R.  A.  210;  47  L.  R.  A.  495. 
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The  sections  of  the  cade  relied  upon  are 
flimilar  to  the  provisioDB  of  section  7  of  the 
English  Railway  and  Canal  Traffic  Act  of 
1854,   17  &  18   Vict.  chap.  81. 

Macnamaia,  Carriers,  pp.  145  ei  §eq,;  Hut- 
chinson, Carr.  §§  288  et  teg. 

Under  that  section  it  has  heen  held  that  the 
contract  coTcrs  not  only  the  risks  of  carriage 
and  conveyance,  but  also  those  which  attend 
the  receiving  and  delivery. 

Bodgman  v.  Weit  Midland  JSL  O?.  88  L.  J. 
Q.  B.  238. 

The  giving  of  a  reduced  rate,  upon  condi- 
tion of  which  the  owner  relieves  the  carrier  of 
all  liability  for  loss  or  damage  eicept  from 
such  as  ai^se  from  willful  misconduct  on  the 
part  of  the  company's  servants,  is  a  just  and 
reasonable  condition  within  the  meaning  of  the 
act 

LevDi9  V.  Great  Western  J2L  O?.  L.  R.  8  Q.  B. 

Div.  195,  47  L.  J.  Q.  B.  181:  Robimon  y.Qreat 

WesUm  R.  Co,  85  L.  J.  C.  P.  128;  Manefiester, 

8.  db  L,  Co.  ▼.  Brorjon,  8  App.  Cas.  708,  58  L. 

J.  Q.  B.  124. 

The  agreement  that  plaintiff  should  be  car- 
ried at  his  own  risk  must  be  taken  to  exclude 
all  liability  on  the  part  of  the  company. 

MeOawiey  v.  Furnesi  R,  Co.  L.  R.  8  Q.  B. 
57,  42  L.  J.  Q.  B.  4,  4  Moak,  Eng.  Rep.  218: 
Oallin  V.  London  <fe  N.  W.  R.  Co.  L.  R.  10 
Q.  B.  212,  44  L.  J.  Q.  B.  80, 12  Moak,  Eng. 
Rep.  268;  Johnson  v.  Great  Southern  db  W.  R. 
Co.  9  Ir.  C.  L.  Rep.  708;  Buff  v.  Great  North- 
ern R.  Co.  4  Ir.  C.  L.  Rep.  178;  Poucher  v. 
V.  NewTork  Cent.  R.  Co.  49  N.Y.  263.  10  Am. 
Rep.  864:  Bissell  v.  Nets  York  Cent.  R.  Co.  25 
N.  Y.  442,  82  Am.  Dec.  869;  WeUty.  NewTork 
Cent.  R.  Co.  24  N.  Y.  181. 

In  the  absence  of  a  statute,  that  a  railway 
company  mav.  a9^  a  gratuitous  passensrer,  re- 
lieve itself  from  liability  for  the  negligence 
of  itself  or  its  servants,  a  condition  to  that 
effect  in  a  free  pass  is  valid  and  will  be  en- 
forced. 

Quimby  ▼.  Boston  db  M.  22.  C^.  5  L.  R  A. 
846,  150  Mass.  865;  Grinoold  v.  New  York  db 
N.  E.  R.  Co.  58  Conn.871,  55  Am.  Rep.  115; 
Annas  v.  Milwaukee  db  N.  W.  R.  Co.  67  Wis. 
46,  57  Am.  Rep.  88,  58  Am.  Rep.  848;  Kinney 
V.  Central  R.  Co.  of  New  Jersey,  82  N.  J.  L. 
407, 90  Am.  Dec.  675,  84  N.  J.  L.  518, 8  Am. 
Rep.  265;  lUinoU  Cent.  R  Co.  v.  Read,  87  III. 
484.  87  Am.  Dec.  260. 

Messrs.  Winsor  lb  Kitireclce  also  for  ap- 
pellant. 

Messrs.  Julian  Bennett  and  W»  S. 
Glass*  for  respondent: 

The  contract  under  consideration  in  this 
action,  in  so  far  as  it  attempts  to  shield  the  ap- 
pellant corporation  from  liability  from  negli- 
gence upon  its  part  resulting  in  injury  to  a 
human  behig,  is  absolutely  void. 

The  law  with  respect  to  the  subject  of  a 
statute  will  not  be  limited  by  the  express  stat- 
utory language,  but  will  only  be  determined 
after  harmonizing,  if  possible,  the  language  of 
the  code  with  the  law  upon  the  same  subject 
announced  by  the  decisions  of  the  courts,  and 
in  ways  other  than  the  express  mandate  of  the 
statute. 

Re  Applets  Estate,  66  CaL  482;  Asfiton  y. 
NdUtn,  68  Cal.  269. 

The  courts  in  actions  for  damages  against 

25L.R.A. 


the  carriers  of  persons  have  never  made  any 
distinction  between  the  degrees  of  care  anict 
prudence  exacted  of  the  defendants.  There- 
has  never  been  an  attempt  to  relax  the  role  re- 
quiring the  utmost  vigilance  by  the  carrier  of 
passengers  in  operating  its  modee  of  convey- 
ance. The  later  decisions  merely  reiterate  the- 
doctrines  of  the  adjudications  of  not  so  recent 
origin. 

Dodgey.  Bokton db  B.  8.  8.  (%.  2  L.  R  A.  83, 
and  note,  148  Mass.  207;  Moore  v.  I>es  Moines 
db  Ft.  D.  R.  Co.  69  Iowa.  491. 

The  requirement  in  this  case  being  the  most 
exact  that  the  law  imposes,  no  matter  what 
the  relation  may  be,  any  failure  or  omission 
of  the  person  upon  whom  this  duty  rests  ia 
negligence,  and  f:hls  negligence  is  not  subject 
to  division  into  degreea  Hence,  the  courts 
hold  that  any  negligence  of  a  carrier  of  pas- 
sengers is  gross  negligence. 

Hutchinson,  Carr.^  508;  Philadelphia  db  R. 
R.  Co.  V.  Derby,  55  U.  8.  14  How.  468, 14  L. 
ed.  502;  I7te  ''New  World"  v.  King,  5-7  U.  8. 
16  How.  469,  14  L.  ed.  1019;  Dodge  v.  Bostot^ 
db  B.  8.  8.  Co.  supra. 

Where  the  injured  person  secures  transporta- 
tion upon  a  drover's  pass,  being  in  one  sense 
the  exact  position  of  the  respondent  in  the  case 
at  bar,  the  cotirts  hold  that  the  whole  contract 
relating  to  freight  or  stock  and  passenger  will 
be  construed  as  one  obligation,  and  that  al- 
though the  contract  contains  a  fiction  to  the 
effect  that  the  passenger  or  person  in  charge- 
of  the  stock  shipped  is  a  gratuitous  traveler 
and  rides  free,  still,  the  court  will  look  further 
and  find  that  inasmuch  as  a  sum  of  money  is- 
paid  for  the  transportation  of  the  stock  and  the 
person  in  charge,  it  will  be  held  that  the  per- 
son in  charge  of  the  stock  is  in  fact  a  passen- 
ger for  hire. 

Missouri  Pae.  B.  Co.  ▼.  Itey,  1  L.  R  A» 
500,  71  Tex.  409;  New  York  Cent.  B.  Co.  v. 
Loektoood,  84  U.  S.  17  Wall.  857,  21  L.  ed. 
627;  Ray,  Negligence  of  Imposed  Duties,  §  82. 

To  every  contract  between  carrier  and  pas- 
senger the  public  is  a  party.  The  people  have- 
an  interest  in  it  which  a  private  individual 
cannot  waive 

Mann  v.  Birchard,  40  Yt.  826,  94  Am.  Dec 
898;  Willis  v.  Grand  Trunk  R  Co.  eSb  Me. 
488;  Squire  v.  New  York  Cent.  R  Co.  98  Mass. 
289,  98  Am.  Dec.  162;  Stinson  v.  New  York: 
Cent.  R  Co.  82  N.  Y.  888,  88  Am.  Dec.  882. 

No  implication  will  be  made  in  the  constrao^ 
tion  of  a  contract  limiting  the  liability  of  a. 
carrier  in  order  to  sustain  an  agreement  to  thi» 
effect  made  by  a  carrier  in  the  operation  of  Its^ 
business. 

Cream  City  R  Co.  ▼.  Chicago,  M.  db  8L  P. 
R  Co.eZ  Wis.  98.  58  Am.  Rep.  267. 

The  relation  of  passenger  exists  until  the 
person  carried  has  reached  his  destinatiou  and 
has  left  the  depot  of  the  carrier  or  has  had  a 
reasonable  time  so  to  do. 

2  Am.  &  Eng.  Encydop.  Law,  p.  745; 
Pittrimrg,  C.  db  8t.  L.  R.  Co.  ▼.  Krouee^  80 
Ohio  8t.  222;  Imhoff  y.  Chicago  db  M.  R.  Go. 
20  Wis.  844;  Stinson  ▼.  New  York  CM.  R  Co. 
supra. 

Mere  general  terms  of  exemption  are  not 
sufficient.  Language  practically  the  same  if 
not  in  fact  identicau  with  that  used  in  appel- 
lant's livestock  contract  has  been  repeatedly^ 
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hsAA  to  be  iDsufflcient  to  release  a  carrier  from 
liability  for  oegligeDce. 

Jdfignin  v.  Sinsmore^  6($  N.  Y.  168:  Mynard 
▼.  Syracuse,  B.  db  N.  T.  H.  Co.  71  N.  Y.  180, 
27  Am.  Rep.  28;  NiehoUu  ▼.  New  York  Cent. 
d!H.  ILM,  Co.S9  N.  Y.  870;  Tanner  ▼.  New 
York  Cent,  d  H.  K  R.  Co.  108  N.  Y.  628; 
Wesleott  Y.  Fargo,  61  N.  Y.  548,  10  Am.  Rep. 
800;  Alexander  ▼.  Oreene,  7  Hill.  588;  New 
Jeriejf  Steam  Nav.  Co,  v.  Merehantt  Bank  of 
Boston,  47  U.  8.  6  How.  844,  12  L.  ed.  465; 
Black  V.  Goodrich  Tramp.  Co.  55  Wis.  819,  42 
▲m.  Rep.  718;  Hutchinaoii,  Carr.  fi  261. 

Before  a  carrier  can  auocewfolly  maintalQ 
an  exemption  under  a  special  contract  for 
damage  caused  by  negligence,  the  agreement 
moat  ezpreasly  and  diatuictly  indicate  an  in- 
tention to  relieve  the  carrier  for  hia  own  negli- 
gence, and  this  in  cases  both  relating  to  freight 
and  passengera. 

Ray*  Negligence  of  Imposed  Duties  (Carriers 
of  Passengera)  §  80;  KennevT.  New  Tcrk  Cent. 
AH.B.R.00.12R  N.  Y.  422. 

There  being  nothing  in  the  contract  under 
consideration  that  indicates  that  the  parties  to 
it  executed  it  with  a  view  to  the  law  of  any 
other  place  except  the  law  of  the  place  where 
the  same  was  made,  the  contract  under  which 
the  exemption  from  liability  ia  claimed  must 
be  interpreted  and  construed  by  the  laws  of 
the  state  of  Wisconsin,  the  place  where  the 
contract  was  made. 

MiMgan  Cent.  B.  Co.  ▼.  Boyd,  01  HI.  271; 
Pemu^lvania  Co.  v.  Fairehild,  60  HI  263; 
Hale  T.  New  Jersey  Steam  Na/o.  Oo.  15  Conn. 
580,  88  Am.  Dec.  808. 

The  law  of  Wisconsin  provides  that  a  com- 
mon carrier  may  by  expiess  contract  limit  its 
liability,  and  if  this  be  done,  the  company  can 
only  be  held  liable  for  damage  or  injury  re- 
nlting^  from  the  negligence  of  its  agents  or 
employfsL 

Cream  (Xty  R  Oo.  r.  OMeago,  M.  S  8L  P. 
J2.  O.  68  Wis.  08,  58  Am.  Rep.  267. 

In  Awarding  damages  for  personal  injury 
the  best  criterion  is  the  average  amount 
awarded  for  injuries  of  a  like  nature.  As  com- 
pared with  the  injuries  received  by  the  respond- 
eat, the  amonnt  of  the  verdict  in  this  case  is 
by  no  means  exoeptionaL 

Morieon  v.  Broadway  db  8.  A.  B.  Oo.  8  N.  Y» 
Bnpp.  486;  International  db  Q.  N.  Railroad  ▼. 
Bmiih  (Tex.)  Oct.  10, 1886;  Jordan  y.  New  York 
Cent.  d^KR.Oo,^  N. Y.  8.  R  670;  Qriffithe  v. 
(Mft,  4  Utah,  462:  Fikh  v.  Broadway  db  8.  A. 
il  Cb.  83  K.  Y.  8.  R.  876;  Boieard  Oil  Co.  v. 
Dajfia,  76  Tex.  680;  Nadau  v.  White  River 
Lumb^  Co.  76  Wis.  120;  SeOiek  ▼.  Langdon, 
87N.  T.  &  R  511;  Funetan  y.  Ohieago,  &  L 
4  P.  B.  Oo.  61  Iowa,  452. 

ConsoB*  P,  /••  delivered  the  opinion  of  fhe 
ooart: 

In  Harch,  1887,  the  plaintiff  shipped  from 
Avoca,  Wis.,  a  carload  of  livestock  and  emi- 
Slant  movables  over  defendantTs  road,  con- 
ligned  to  himself  at  Bristol,  D.  T.  The  car 
eotttalninff  the  freight  arrived  at  Briatol,  and 
tkeplalntin,  while  removing  the  livestock  from 
the  CAT,  was  injured,  to  recover  for  which 
tills  action  is  brought.  The  livestock  and 
movables  were  shipped  under  a  special  con- 
tract, by  the  terms  of  which  the  plaintiif  was 
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l)ermitted  to  pass  on  the  train  to  care  for  and 
look  after  bis  stock.  The  material  parts  of 
the  contract,  so  far  as  they  affect  this  case,  are 
as  follows* 

"(Exhibit  A«)  Chicago,  Milwaukee  &  8t. 
Paul  Railway.  Livesiock  Contract.  .  .  . 
Persons  in  charge  of  livesiock  will  be  passed 
on  the  train  with,  and  to  care  of  it,  as  follows: 
One  man  with  two  or  three  cars,  two  men  with 
four  to  seven  cars,  three  men  with  eight  cars» 
which  is  the  maximum  number  that  will  bo 
passed  for  one  owner.  Passes  will  be  fur- 
nished in  manner  provided  on  back  of  this 
contract,  to  persons,  who,  as  alK)ve,  may  have 
been  in  charge  of  two  or  more  cars  of  stock. 
No  return  passes  given  on  west- bound  ship- 
ments. No  person  will  be  passed  with  one  car 
of  liveatock,  except  that  one  car  of  horses  or 
mules  or  emigrant  movables  containing  live- 
stock will  entitle  the  owner  or  man  in  charge 
to  pass  one  way  on  the  same  train,  to  take  care 
of  it.  ...  Such  entry  of  persons  in  charge 
and  certificate  of  billine  agent  to  that  effect 
will  be  the  authority  of  conductora  to  pass 
them  with  the  stock.  All  persons  are  thua 
passed  only  at  their  own  risk  of  personal  in- 

Jury  from  whatever  cause.    A.  0.  Bird,  Qen'l 
Treight  Agent" 

"...  Iteceived  of  Anton  Heuer,  one  car 
livestock  and  emg.  mov.  as  per  margin,  to  be 
deUvered  at  Bristol,  Dakota,  station,  at  special 
rates,  being  $45.00  per  car;  which  stock  ii  be 
loaded  and  unloaded,  watered  and  fed  by  said 
Anton  Meuer,  or  his  agents.  .  .  .  The  Chi- 
cago, Milwaukee  &  St.  Paul  Railway  Co.,  by 
D.  Bohan,  Agent.  Anton  Meuer,  Shipper.^ 
Indorsement  on  back:  "Parties  actusily  in 
charge  of  and  accompanying  the  within  stock 
must  write  their  own  name  in  ink  here. 
[Siened]  Anton  Meuer." 

The  contract  was  introduced  in  evidence  br 
the  plaintiff.  At  the  close  of  the  plaintilra 
evidence,  and  again  at  the  close  of  all  rhe  evi- 
dence in  the  case,  the  defendant  moved  the 
court  to  instruct  the  Jury  to  return  a  verdict 
for  the  defendant  on  the  ground  that,  by  the 
terms  of  the  contract,  the  plaintiff  assumed  all 
risk  "  of  injury  from  whatever  cause,"  and 
could  not,  therefore,  recover  in  this  action. 
These  motions  were  denied,  and  exceptions 
dulv  taken. 

The  learned  counsel  for  the  appellant  con- 
tend that,  under  the  terms  of  the  contract 
signed  by  the  plaintiff,  he  agreed  to  assume  all 
the  risk  of  personal  injury  from  whatever 
cause;  that  such  a  contract  was  authorized  br 
the  laws  of  this  state,  and  was  a  legal,  valid» 
and  binding  contract,  exonerating  the  defend* 
ant  from  all  liability  for  perionsa  injuries  to 
tlie  plaintiff,  from  whatever  cause  received. 
They  further  contend  that  the  contract,  though 
made  in  Wisconsin,  would  nevertheless  be  in- 
terpreted by  the  laws  of  this  state,  in  the  ab- 
sence of  evidence  as  to  the  laws  of  Wisconsin 
in  relation  to  the  contracts  of  common  car- 
riers, and  that  the  law  of  Wisconsin  will  be 
presumed  to  be  the  same  as  the  law  of  thia 
state  relating  to  such  contracts.  The  contract 
in  this  case,  having  been  made  in  Wisconsin, 
mav  be  regarded  as  a  contract  of  that  state» 
and  to  be  interpreted  In  accordance  with  the 
laws  of  that  state.  Linerpool  dt  O.  W.  Stfam 
Co.  V.  Phenix  Ins.  Co.  129  U.  B.  397, 82  L.  ed. 
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788;  Baza  y,  Chicago,  If.  d  Si.  R  R.  Co.  83 
Iowa,  477.    This  court,  however,  will  not  take 
judicial  notice  of  the  laws  of  another  state. 
Such  laws  must  be  alleged  and  proven  on  the 
trial,  the  same  as  any  other  facts  in  the  case. 
No  such  evidence  appears,  from  the  record  in 
the  case,  to  have  been  given.    In  the  absence 
of  such  evidence,  this  court  will  presume  that 
the  law  of  Wisconsin  as  to  the  right  of  a  com- 
mon carrier  to  limit  the  liability  of  himself  or 
servants  is  the  same  as  the  law  of  this  state 
upon  that  subject.    Sandmeyer  y.  Dakota  Fire 
db  Marine  Im,  Co.  (8.  Dak.)  60  N.  W.  Rep. 
868.    There  is  some  conflict  in  the  decisions  of 
the  different  courts  upon  the  question  as  to 
whether  or  not  the  court  will  presume  that  the 
law  of  another  state  is  the  same  as  the  statute 
law  of  the  state  where  the  action  is  tried,  but 
the  weiffht  of  authority  seems  to  support  this 
view.    In  the  case  of  Palmer  v.  AtAison,  T. 
d  8.  F.  R.  Co.t  decided  by  the  supreme  court 
of  California  in  the  present  year,  and  reported 
in  85  Pac.  Rep.  680,  the  court  says:  "The 
cause,  so  far  as  can  be  determined  from  the 
record,  was  tried  upon  the  theory  that  the  law 
of  California  is  applicable.    There  is  no  sug- 
gestion that  the  law  of  Missouri,  where  the 
contract  for  transportation  was  maide,  was  put 
in  evidence.    Under  such  circumstances,  we 
are  not  at  liberty  to  assume  as  a  fact  that  the 
state  of  Missouri  has  a  special  statute  on  the 
subject,  but  must  presume  as  a  question  of 
law  that  the  law  or  that  state  is  the  same  as 
our  own.    Mrrii  v.  Earrit,  16  Cal.  226;  Hill 
V.  Qrigsby,  82  Cal.  66;  Taylor  ▼.  &iew,  39  Cal. 
640,  2  Am.  Rep.  478;  Brown  y.  San  Franeiico 
Oaslight  Co.  68  CaL  426;  Marsten  v.  Lath,  61 
Cal.  622;  Shumway  v.   Leakey,  67  Cal.  468. 
Judged  by  our  own  statute,  and  by  the  lawful 
limitation  which  defendant  might  and  did  em- 
brace in  its  bill  of  lading,  it  was  bound  to 
transport  to  Albuquerque,  and  deliver  to  the 
Atlantic  &  Padflc,  connecting  road,  within  a 
reasonable  time,  plaintifTs  g(Mds."    See  also, 
19  Am.  &  Eng.  Encyclop.  Law,  47:  Neen  v. 
Farmer^M  In$,  Co.  66  Iowa,  604;  WaUk  y.  Dart, 
12  Wis.  686;  Badley  v.  Gregory,  67  Iowa.  167. 
The  first  question,  then,  to  be  determined  is. 
What  is  the  law  of  this  state  as  to  the  right  of 
a  common  carrier  to  limit  his  liability?  for  the 
contract  in  this  case  must  be  Interpreted  by 
our  law  upon  this  subject.    There  is  a  direct 
conflict  in  the  decisions  of  the  various  courts 
upon  the  question  of  the  right  of  common  car- 
riers to  limit  their  common-law  liability  for 
the  negligence  of  themselves  and  their  servants 
by  special  contracts.    In  New  York  Cent.  R.  Co. 
▼.  Lockwood,  84  U.  8.  17  Wall.  867,  21  L.  ed. 
627,  the  Supreme  Court  of  the  United   States 
held  that  common  carriers  do  not  possess  the 
power  to  limit  their  liability,  even  by  express 
contract,  for  the  negligeDce  of  themselves  or 
their  servants;  and  this  view  was  affirmed  in 
Liverpool  d  O.  W.  Steam  Co.  v.  Phenix  In$.  Co. 
129  U.  S.  897,  82  L.  ed.  788.    On  the  other 
hand,  the  court  of  appeals  of  New  York,  in  a 
number  of  cases,  has  held  that  common  car- 
riers possess   such  power.     This  doctrine  is 
clearly  laid  down  in  BisteU  ▼.  New  York  Cent. 
B.Oo.26  N.  T.  442,  82  Am.  Dec.  868,  and 
affirmed  by  that  court,  after  the  decision  in 
New  York  Cent.  R.  Co.  v.  Lockwood,  supra,  in 
Mynard  v.  Syracuse,  B.  d  N.  Y,  R.  Co.  71  N. 
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Y.  180,  27  Am.  Rep.  28.    This  court,  how- 
ever, is  not  called  upon  to  decide   between 
these  conflicting  opinions,  as  the  Code  of  thii 
state  has  settled  the  question  within  this  Juris- 
diction.   Bartwell  v.  Northern  Faeiflc  Exp.  Co. 
6  Dak.  468,  8  L.  R.  A.  842;  Hmel  v.  Chicago, 
M.  d  St.  P.  R.  Co,  82  Iowa,  477;  Kirby  v.  West- 
em  U.  Tdeg.  Co.  (S.  Dak.)  65  N.  W.  Rep.  759. 
The  sections  of  the  Code  bearing  upon  tbjj 
question  constitute  sections  8881-8^988,  Comp. 
Ltaws,  and  read  as  follows:    "Every  one  who 
offers  to  the  public  to  carry  persons,  property, 
or  messages,  is  a  common  carrier  of  whatevei 
he  thus  offers  to  carry."    8886:  "The  obliirs- 
tions  of  a  common  carrier  cannot  be  limited  bj 
general  notice  on  his  part,  but  may  be  limited 
by  special  contract."    8887:  "A  common  ear- 
ner cannot  be  exonerated  by  any  agr&emeot 
made  in  anticipation  thereof,  from  liability  for 
the  ^oss  negligence,  fraud,  or  willful  wrong 
of  himself  or  his  servants."    8888:  "A  passen- 
ger, consignor  or  consignee,  by  acceptiog  a 
ticket,  bill  of  lading,  or  written  contract  for 
carriage,  with  a  knowledge  of  its  terms,  assents 
to  the  rate  of  hire,  the  time,  place,  and  manner 
of  delivery  therein  stated.    But  his  assent  to 
an  V  other  modification  of  the  carrier's  rights  or 
obligations  contained  in  such  instrument  can 
only  be  manifested  by  his  signature  to  the 
same."    By  section  8886  it  will  be  noticed  that 
common  carriers  may,  in  this  state,  limit  their 
liability  by  special  contract;  and  by  section 
3887  an  exception  is  made  in  cases  of  * 'gross 
negligence,    fraud,    or   willful   wrong."     It 
woula  seem,  therefore,  that,  subject  to  the  ex- 
ceptions specified,  a  common  carrier,  by  the 
laws  of  this  state,  may,  by  special  contract, 
limit  his  common-law  liability  in  aU  cases  not 
included   in  the  excepted   cases.     This  case 
seems  to  have  been  tried,  and  the  iurv  in- 
structed, upon  the  theory  that  the  defendant, 
notwithstanding  the  stipulations  in  the  con- 
tract, was  liable  for  the  ordinary  negligence  of 
itself  and  servants,  and  the  question  of  gross 
negligence  is  eliminated  from  the  case.    Tba 
record  discloses  the  fact  that  the  defendant's 
counsel  requested  the  court  to  instruct  the  jury 
that  there  was  no  evidence  of  gross  negligence, 
and  it  was  refused,  the  court  stating  "that  ha 
did  not  submit  the  question  of  gross  negligence 
to  the  Jury,  but  simply  the  question  of  ordi- 
nary negligence;"    We  shall  assume,  there- 
fore, for  &e  purposes  of  this  decision,  that, 
there  was  no  evidence  of  gross  negligence 
fraud,  or  willful  wrong  on  the  part  of  the  de-i 
fendant  or  its  servants,  and  that  the  verdict  ofj 
the  Jury  was  based  entirely  upon  the  theory 
that  the  injury  to  the  plaintiff  was  caused  by 
the  ordinary  negligence  of  the  defendant  or  itt; 
servants.    Taking  this  view  of  the  case,  was' 
the  defendant  entitled  to  have  his  motion  fo^ 
an  instruction  to  the  jury  to  find  for  the  de^ 
fendant,  granted  at  the  close  of  the  plaintifTi 
evidence?    As  before  stated,  the  special  coa^ 
tract  was  introduced  in  evidence  by  the  plaioj 
tiff,  and  was  therefore  a  part  of  the  plaintifT^ 
case.    It  appears  from  this  contract  betweeij 
the  parties  that  defendant,  in  consideration  of 
the  plaintiff's  stipulations  to  load  and  unloa^ 
the  car,  and  feed  and  water  the  livestock  ofl 
the  trip,  agreed  to  transport  the  car  of  stocK 
and  household  movables  at  a  reduced  rate,  aod{ 
to  pass  the  plaintiff  on  the  same  train,  to  car* 
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for  and  look  after  the  livestock,  but  at  plain- 
tifTs  "own  risk  of  personal  injoiy  from  what- 
eyer  cauae." 

ABBomiDg  that  plaintiff's  injuries  occurred 
while  sQch  passenger  upon  the  train,  and  that 
they  occurred  from  the  ordinary  negligence  of 
the  defendant  or  its  servants,  the  limitation  in 
the  contract  would  seem  to  be  such  a  one  as  is 
permitted  by  the  statute,  and  would  exonerate 
the  defendant  from  liability  for  the  injuries 
plaintiff  sustained,  the  contract  being  a  special 
contract,  and  signed  by  the  respective  parties, 
as  required  by  the  statute.    The  terms  of  the 
contract  are  clearly  stated.    There  is  no  am- 
biguity in  its  stipulations,  and  the  intention  of 
the  piuties  is  clearly  ascertainable  from  the 
terms  of  the  contract.    The  plaintiff  was,  by 
the  terms  of  the  contract,  to  be  carried  upon 
the  same  train  with  his  livestock  and  mov- 
ables, without  extra  charge,  to  care  for  and 
feed  and  water  his  stock;  but  at  his  own  ''risk 
of   personal   injury  from   whatever   cause." 
This  contract  the  law  permitted  the  parties  to 
make.    Section  8881  defloes  who  are  common 
carriers,  and  section  81^,  in  the  same  chapter, 
provides  "that  the  obligations  of  a  common 
carrier  »  .  .  may  be  limited  by  special  con- 
tract.**   And  section  8887  uses  the  same  gen- 
eral term,  "a  common  carrier,"  etc.     Inter- 
preting the  contract  by  the  law,  it  is  difficult 
to  perceive  any  valid  reason  for  holding  the 
defendant  liable  for  plaintiff's  injury.    The 
contract,  as  we  have  seen,  is  one  which  the 
law  permits  the  common  carrier  to  make,  and 
by  its  terms  it  clearly  exonerates  the  defendant 
from  liability  for  injuries  caused  by  the  ordi- 
nary negligence  of  the  defendant  or  its  ser- 
Tant&     The  motion,  therefore,  should  have 
been    granted.    The  learned  counsel  for  re- 
spondent contend  that  under  the  law  of  this 
state  the  contract  is  void.    It  is  not  claimed 
that  the  legislation  of  Uiis  state  is  not  within 
the  proper  exercise  of  the  legislative  power,  or 
is  in  violation  of  the  organic  act  or  the  state 
constitution.    But  it  is  contended  that  under 
ibe  common  law  a  common  carrier  of  passen- 
gers is  required  to  exercise  the  utmost  diligence 
aod  the  highest  degree  of  care  and  prudence 
in  transferring  passengers  from  one  place  to 
another  by  steam  power,  and  that  "there  has 
never  been  any  attempt  to  relax  the  rule  re- 
quiring the  utmost  vigilance  by  the  carriers 
of  passengers  in  operating  by  this  mode  of 
conveyance."    The  requirement  in  this  case 
being  the  most  exact  that  the  law  imposes,  no 
matter  what  the  relation  may  be,  any  failure 
or  omission  of  the  person  upon  whom  the  duty 
rests  is  negli^nce,  and  this  negligence  is  not 
eabject  to  division   into  degrees;  hence  the 
courts  hold  that  any  negligence  of  a  carrier  of 
passengers  is  gross  negligence.    The  counsel, 
after  further  argument,  concludes  as  follows: 
"We  therefore  conclude,  in  view  of  the  law  as 
established  by  the  judgments  of  the  courts 
placing  upon  the  carriers  of  persons  the  re- 
iponsibili^  of  exercising  the  greatest  degree 
of  care  and  vigilance  in   the  conveyance  of 
human  beings,  that  section  ^^7  of  the  Com- 
inled  Laws  does  not  relieve  from  responsibilitv 
the  carriers  of  persons  in  cases  where  negli- 
gf oce  is  shown,  even  though  the  carrier  has  a 
pretended  release  from  liabili^  in  the  form  of 
a  special  contract.    That,  while  the  section 
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apparently  applies  to  common  carriers  in  gen- 
eral, it  must  be  limited  in  its  operation  to  cai^ 
riers  other  than  those  who  engage  in  the  trans- 
portation of  persons.  ..."  While  it  is  true 
that  the  utmost  care  is  required  on  the  part  of 
the  carrier  of  paspengers,  and  that  such  carrier 
is  ordinarily  liable  for  negligence,  whether 
poss,  ordinary,  or  slight,  still  there  may  be 
in  fact  degrees  of  negligence  in  the  mauage- 
ment  of  its  business  by  itself  or  its  servants; 
and  it  is  upon  this  theory  that  the  legislature 
has  deemed  it  proper  to  permit  such  carriers  to 
limit  its  liability  fi^r  ordinary  or  slight  negli- 
gence, when,  under  the  law,  it  would  ordina- 
rily be  held  for  injuries  to  persons  caused 
thereby.  The  law-making  power  might  prop- 
erly permit  special  contracts  exonerating  such 
carriers  from  liability,  when  injury  is  caused 
to  a  person  by  ordinary  or  slight  negligence,  or 
even  by  gross  negligence,  if  it  deemed  it  proper. 
In  New  York,  as  we  have  seen,  and  other 
states,  such  contracts  are  permitted,  and  held 
valid,  even  without  the  aid  of  a  statute.  We 
are  unable  to  discover  any  reason  for  holding 
that  the  law-making  power  may  not  make  any 
provision  governing  the  liability  of  common 
carriers,  and  authorizing  them  to  limit  their 
liability  as  it  may  deem  proper. 

It  is  further  contended  that  the  contract  in 
this  case  is  invalid,  under  the  provisions  of  sec- 
tion 8578,  Comp.  Laws,  which  reads  as  fol- 
lows: "All  contracts  which  have  for  their 
object,  directly  or  indirectly,  to  exempt  any 
one  from  responsibility  for  bis  own  fraud,  or 
willful  injury  to  the  person  or  proi)ertv  of 
another,  or  violation  of  law,  whether  willful 
or  negligent,  are  against  the  policy  of  the  law." 
But  the  contract  in  this  case  is  not  a  contract 
to  violate  any  express  law.  It  cannot  be  said 
that  a  contract  permitted  and  sanctioned  by 
express  law  is  a  contract  to  violate  the  law. 
If  we  are  correct,  the  section  of  the  statute  re- 
lating to  common  carriers  permits  common 
carriers  of  passengers  as  well  as  common  car- 
riers of  property  to  make  the  contract  in  ques- 
tion, subject,  of  course,  to  the  exceptions  con- 
tained in  the  law.  The  arj^ment  of  counsel 
would  have  much  more  weight  as  applied  to 
carriers  of  freight  than  as  applied  to  the  car- 
riers of  passengers,  as  carriers  of  freight  at 
common  law  were  absolute  insurers  of  the 
safe  delivery  of  the  property  intrusted  to  them, 
except  where  the  loss  occurred  '*by  the  act  of 
God,  or  the  public  eneiny,  or  by  their  own 
decay  from  inherent  infirmity,  or  by  the  fault 
of  the  owner  thereof."  Further  exceptions 
are  made  In  the  carrying  of  livestock,  not  ma- 
terial now  to  be  stated.  If,  therefore,  the  con- 
tention of  counsel  is  correct,  the  statute  could 
have  no  effect,  as  there  would  be  no  class  of 
carriers  to  which  it  would  apply.  We  are  of 
the  opinion  that  the  statute  does  apply  to  car- 
riers of  passengers  as  well  as  to  carriers  of 
freight,  and  we  cannot  assent  to  the  contention 
of  counsel  for  respondent  that  the  contract  in 
this  case  is  void. 

The  counsel  further  contended  that,  as  the 
stipulation  in  the  contract  is  general,  and  does 
not  specifically  limit  the  liability  of  the  defend- 
ant to  the  negligence  of  itself  or  servants,  such 
negligence  is  not  included;  in  other  words,  the 
language  of  the  stipulation,  *'risk  of  personal 
injury  from  any  cause,"  does  not  include  in- 
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jury  caused  by  the  negligeiice  of  the  defendant 
or  its  servants.  There  is  force  in  the  conten- 
tion, and  It  has  some  support  from  the  New 
Tork  decisions.  The  doctrine  is  thus  stated 
in  Mynard  v.  Syracuse,  B.  dt  N,  Y,  JR.  Co,,  71 
N.  Y.  180,  27  Am.  Rep.  28.  ''When  general 
words  may  operate  without  includmg  the 
oepligence  of  the  carrier  or  his  servants,  it  will 
not  te  presumed  that  il  was  intended  to  include 
it."  But  this  doctrine  has  generally  been  ap- 
ph'ed  to  contracts  by  carriers  of  freight  And 
even  in  this  class  oi  cases,  when  there  is  noth- 
ing in  the  contract  upon  which  the  general 
words  can  operate,  unless  the  negligence  of  the 
defendant  or  his  servants  is  included,  such 
negligence  is  included  in  the  general  words, 
**for  whatever  cause."  This  doctrine  is  illus- 
trated in  Cragin  v.  New  York  Cent.  R.  Co,  61 
N.  Y.  «1,  10  Am.  Rep.  559,  and  Eolsapple  v. 
Home,  W.  cfe  0.  R.  Co.  86  N.  Y.  2';5.  In  the 
former  case  the  court  says:  "In  this  case 
the  plain  tiffs  assumed  and  agreed  to  take  the 
risk  of  injuries  to  the  hogs  in  consequence  of 
heat.  Effect  should  be  given  to  this  stipula- 
tion. The  parties  must  be  held  to  have 
meant  something  by  it.  In  consideration  that 
the  plaintiffs  would  assume  and  take  certain 
risks,  which  would  otherwise  devolve  upon 
the  defendant,  it  agreed  to  carry  at  a  re- 
duced rate.  If  it  be  held  that  this  stipulation 
simply  exempts  the  defendant  from  liability 
for  injuries  to  the  bogs  from  heat  without  any 
fault  on  his  part,  then  it  gets  nothing;  for  in 
such  case,  without  the  stipulation  it  would 
not  be  responsible.  Force  and  effect  can  be 
given  to  this  stipulation  only  by  holding  that 
It  was  intended  to  exempt  the  defendant  from 
negligence,  in  consequence  of  which  the  hogs 
died  from  heat.  The  judge,  at  the  trial,  how- 
ever, entirely  ignored  this  special  contract,  and 
put  the  case  to  the  jury  upon  the  defendant's 
common-law  responsibility,  charging  that  it 
was  liable  if  they  found  it  guilty  of  negligence 
in  the  transportation  of  the  hogs;  and  he  re- 
fused to  the  defendant  any  benefit  whatever 
from  the  special  contract.  In  this  I  cannot 
doubt  the  learned  judge  erred."  In  the  latter 
case  the  court  says:  *  'The  doctrine  of  Mynard 
V.  Syracuse,  B.  dN.  Y.  R.  Co.  71  N.  Y.  180, 
27  Am.  Rep.  28,  is  decisive  upon  this  question. 
It  was  there  held  that,  where  general  words, 
limiting  the  liability  of  a  carrier,  may  operate 
-without  including  his  negligence  or  that  of 
his  servants,  such  negligence  will  not  be  with- 
in the  exemption  of  the  agreement.  To  this 
extent,  at  least, we  all  concur.  However  broad 
or  general  may  be  the  language  of  the  contract 
which  does  not  specifically  and  in  express  terms 
release  the  carrier  from  the  consequences  of  his 
own  negligence,  it  will  not  effect  such  release 
if  the  general  words  may  operate  without  in- 
cluding such  negligence.  That  is  the  case 
here.  The  precise  m jury  might  have  occurred 
which  actually  happened  without  fault  or  neg- 
ligence on  the  part  of  the  carrier.  ...  It 
is  in  this  respect  that  the  present  case  differs 
from  that  of  Cragin  v.  New  York  Cent.  IL  Go, 
61  N.  Y.  61, 10  Am.  Rep.  559.  In  that  case 
the  injury  resulted  from  the  vitality  of  the 
animals,  and  their  inherent  nature  and  char- 
acteristics. For  such  injury  the  carrier  was 
not  liable  at  common  law,  and  the  general 
words  of   release  and   exemption  could  not 
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operate  at  all,  unless  upon  the  negligence  of  the 
defendant.  The  case  wag  decided  upon  that 
precise  ground."  In  Ken ney  v.  New  York  Cent 
db  H.  B.  R.  Co.  126  N.  Y.  422,  the  rule  was  ex- 
tended to  a  contract  for  the  carriage  of  pass- 
engers, but  under  special  circunastances.  It 
was  held  in  that  case  that  the  general  clause  in 
question  was  capable  of  another  coostructioD. 
as  applied  to  the  facts  in  that  case,  and  the 
same  rule  was  applied  as  in  the  case  of  con- 
tracts for  the  carrying  of  freight.  In  this  case 
there  are  no  special  circumstances  taking  the 
case  out  of  the  seneral  rule  that  in  a  case  of  a 
passenger  the  only  basis  of  the  carrier's  liability 
IS  negligence,  and  such  a  stipulation  in  the 
contract  would  be  deprived  of  all  operation 
unless  it  would  cover  negligence.  A  carrier  of 
passengers  is  not  an  insurer  of  the  safety  of  the 
passengers  as  is  a  carrier  of  goods,  for  the  safe 
delivery  of  the  goods.  A  carrier  of  passengers 
is  only  liable  for  negligence,  and  hence  the 
stipulation  in  the  contract  has  nothing  to  op- 
erate upon  unless  negligence  is  included. 

In  the  discussion  thus  far  we  have  assumed 
that  the  plaintiff  was  injured  while  a  passenger 
upon  defendant's  road.  It  is  contended,  how- 
ever, by  respondent,  that  he  had  ceased  to  be 
a  passenger  when  the  injury  to  him  occurred, 
he  having  arrived  at  Bristol,  the  place  of  his 
destinaton,  and  left  the  car.  It  appears  from 
the  evidence  that  after  plaintifTs  car  was  side- 
tracked at  the  station,  the  plaintiff  went  to  an 
hotel  in  Bristol  to  get  lanterns  and  assistants  to 
aid  him  in  unloading  his  car;  that  be  was 
absent  a  short  time, — how  long  does  not  appear, 
but  evidently  only  for  a  short  period, — when 
he  returned,  and  proceeded  to  unload  his  stock. 
While  it  may  be  true,  as  contended  by  re- 
spondent, that  when  an  ordinary  passenger 
arrives  at  his  destination,  and  leaves  the  train 
^nd  the  depot,  his  relation  to  the  carrier  as 
passenger  ceases,  but,  when  one  sustains  to  the 
carrier  the  relation  sustained  by  the  plaintiff  in 
this  case,  we  think  a  different  rule  applies. 
Being  required  by  his  contract  to  load  and  un- 
load Bis  stock,  we  are  of  the  opinion  that  by 
the  terms  of  the  contract  it  must  be  held  to 
extend  to  the  final  unloading  of  the  stock. 
The  stipulation  is  not  limited,  but  provides  that 
"all  persons  are  thus  passed  only  at  their  own 
risk  of  personal  in  jury,  from  whatever  cause." 
This  would  seem  to  include  loading  and  tin- 
loading  as  well  as  transportation  in  the  train. 
The  plaintiff  was  unloading  the  car  under  the 
terms  of  the  contract,  when  the  injury  occur- 
red. To  hold  that  he  was  acting  under  the 
contract  in  loading  the  stock,  but  still  ah'^olved 
from  the  stipulations  of  the  contract  as  to  de- 
fendant's liability  for  injuries  to  him,  wouW 
be  giving  to  the  contract  a  construction  not 
warranted  by  its  terms.  The  plaintiff  was 
permitted  to  go  on  the  train  with,  and  to  take 
care  of,  his  stock;  and  he  was  in  and  about  the 
car  for  that  purpose  when  injured.  In  Poudier 
V.  New  York  Cent.  R.  Co.,  49  N.  Y.  268, 10  Am. 
Rep.  864,  the  plaintiff  was  injured  before  the 
tram  started  from  the  depot,  by  a  stick  of  wood 
thrown  from  the  tender,  and  the  court  held 
that  defendant  was  exempt  from  liability  un- 
der its  contract.  In  that  case  the  court  said: 
"The  injury  complained  of  was  sustained  by 
plaintiff  while  he  was  on  the  defendant's  prein- 
ises,  moving  about   the  train  on  which  his 
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animals' were  laden,  for  the  purpose  of  taking 
care  of  them,  and  engaged  in  the  performance 
of  that  duty.  His  only  business  there  was  to 
take  charge  of  the  stock  in  pursuance  of  the 
terms  of  me  contract.  The  train  was  about 
starling,  and  he  was  to  go  in  It  according  to 
the  terms  of  the  contract,  being  provided  with 
a  free  pass  for  that  purpose.  The  contract 
provided  that  he  should  go  or  send  some  per- 
«)n  on  the  same  train  with  the  stock,  to  take 
charge  of  it,  who  should  be  carried  free  of 
charge;  and  that  such  person  so  riding  free 
should  take  all  the  risk  of  personal  injury  from 
wfaaiever  cause,  whether  of  negli^nce  of  the 
defendant  or  its  agent  or  otherwise.  We  do 
not  think  it  necessary,  to  bring  the  plaintiff 
within  the  operation  of  this  stipulation,  that  he 
should  have  been  actually  riaing  at  the  time 
<of  his  injury.  The  tram  had  been  formed,  and 
was  about  to  start.  The  plaintiff  was  there, 
under  th«  contract,  as  a  passenger  furnished 
with  a  pass,  entitling  him  to  ride  free,  and 
coming  from  the  performance  of  the  duties 
contemplated  by  his  contract.  *'  We  think  that 
bj  a  fair  and  reasonable  construction  of  the  con- 
tract the  plaintiff,  while  unloading  his  stock, 
was  within  the  terms  of  his  contract,  whether 
he  was  called  a  passenger  or  not.  He  was  do- 
ing what  the  contract  stipulated  he  should  do, 
—unloading  his  stock  under  the  contract;  and 
defendant's  exemption  from  liability  continued 
so  long  as  the  plaintiff  continued  to  act  under 
the  contract,  or  the  contract  was  in  force.  It 
was  evidently  the  intention  of  the  parties  in 


entering  into  the  contract  that  the  plaintiff  was 
to  assume  all  risk  for  personal  injury  from 
whatever  cause  until  the  car  was  unloaded  as 
provided  in  the  contract 

There  were  a  number  of  other  questions  dis- 
cussed in  the  briefs  of  counsel  and  in  the  ora> 
arguments,  but,  as  these  questions  may  not 
arue  on  another  trial,  we  do  not  deem  it  neces- 
sary to  discuss  them.  Our  conclusion  is  that, 
under  the  contract,  construed  by  the  law  of 
this  state  and  the  record  on  this  appeal,  the 
motion  of  defendant  that  the  court  direct  a 
verdict  in  Its  favor  should  have  been  granted. 

TAe  Judgment  of  the  court  below  %$  therefor$ 
recened,  and  a  new  trial  is  ordered. 

KelUun*  J.: 

I  express  no  opinion  upon  the  independent 
proposition,  that  the  statutes  of  a  foreign  state 
will  be  presumed  to  be  the  same  as  those  of  the 
forum.  I  concur,  however,  in  the  decision  of 
the  ease.  It  is  the  duty  of  the  courts  to  sustain 
as  valid  and  binding  the  deliberate  agreement 
of  parties,  until  some  reason  U  shown  against  it 
Assuming  that,  in  the  absence  of  evidence,  the 
courts  of  this  state  may  not  know  what  the 
statute  law  of  Wisconsin  is,  or  indulge  any  pre- 
sumptions in  regard  to  it,  it  still  remains  a  fact 
that  the  laws  of  Wisconsin  may  be  such  as  to 
allow  or  authorize  a  contract  liKe  this,  and  the 
court  ought  to  treat  the  contract  as  valid,  until 
it  is  affirmatively  shown  that  the  laws  of  that 
state  do  not  allow  it 
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is  void  as  against  public  policy  and  as  tending  to 
impede  the  adminlafcratlon  of  Justice. 

aunelUBOt) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Lewis  and  Clark 
Coanty  in  favor  of  plaintiff  in  an  action  brought 
to  recover  compensation  for  services  rendered 
tn  procuring  evidence  to  be  used  in  the  prose- 
<nition  of  a  law-suit    Betfened, 

Statement  by  De  Witt« «/..' 

This  is  an  appeal  from  the  judgment,  upon 
irbich  the  only  contention  made  is  that  the 
<»mplaiDt  does  not  support  the  judgment 
OtUeite  v.  Bibbard,  8  Mont.  412. 

The  action  was  for  compensation  for  certain 
personal  services  rendered  by  plaintiff  to  de- 
fendaDt,  under  an  alleged  contract  The  com- 
plaint is  somewhat  voluminous,  but  the  por- 
tions material  to  this  inquiry  may  be  stated 

KoT&— As  to  validity  of  contracts  to  procure 
^^imooy,  see  note  to  Goodrich  v.  Tenney  (lU.)  19 
1-R.A.87L 
SSLRA. 


therefrom  as  follows:  One  Buyck  was  in  pos- 
session of  certain  property  of  defendant  here- 
in, Anna  MuUer,  under  a  deed  from  said 
MuUer  to  Buvck,  which  she  claimed  was 
fraudulent  She  desired  to  recover  possession 
of  this  property.  It  may  be  stated  in  passing 
that  the  action  which  she  brought  for  this  pur- 
pose was  finally  decided  in  this  court,  under 
the  title  of  MuUer  v.  Buyek,  and  reported  in 
12  Mont.  854.  The  complaint  in  this  case  then 
alleges  that  she,  Anna  MuUer,  "made  and  en- 
ter^ into  an  agreement  with  this  plaintiff, 
whereby  she  employed  this  plaintiff  to  make 
search  and  inquiry,  and  ascertain  the  names  of 
persons  who  were  familiar  with  the  said  prop- 
erty, and  acquainted  with  the  defendant  and 
the  said  Sully  Buyck,  and  with  the  facts  and 
circumstances  connected  with  the  execution  ot 
the  instrument  aforesaid,  and  of  the  financial 
circumstances  of  the  said  Sully  Buyck,  and  to 
procure  such  other  testimony  which,  when  in- 
troduced in  court  in  an  action  duly  and  regu- 
larlv  brought,  would  entitle  the  said  defendant 
to  the  possession  of  the  said  property,  and  the 
cancellation  of  the  said  instruments,  and  re- 
store her  to  all  her  rights  in  and  to  said  prop- 
erty; and  the  said  defendant  then  and  there 
promised  and  agreed  that  if  this  plaintiff  would 
ascertain  and  procure  the  names  of  such  wit- 
nesses, whose  testimony  would  enable  her  to 
recover  her  rights  in  and  to  said  property,  and 
the  possession  thereof,  that  she,  the  said  de- 
fendant, would  pay  to  this  plaintiff,  for  such 
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•errioes,  an  amoant  equal  to  10  per  cent  of  fhe 
▼alae  of  the  property  so  recovered,  to  be  paid 
when  the  said  property  would  be  recovered; 
and  plaintiff  agreed  and  entered  upon  said  em- 
pioymeot,  and  procured  the  names  of  wit- 
nesses to  establish  said  facts,  if  such  witnesses 
could  be  procured.  That  thereupon  this  plain  • 
tiff,  relying  upon  said  agreement,  commenced 
an  investigation  of  the  facts  and  circumstances 
connected  with  the  execution  of  the  instru- 
ments aforesaid,  and  to  obtain  all  information 
he  could  with  reference  to  the  said  Sully  Buyck, 
and  to  procure  the  names  of  persons  who  were 
familiar  with  the  facts  and  circumstances  re- 
lating to  the  ownership  of  the  said  property, 
and  with  the  execution  of  the  said  instruments, 
and  the  financial  condition  of  the  said  Sully 
Buyck.  and  the  consideration  that  was  paia 
for  said  property,  and  the  source  from  which 
such  consideration  was  derived,  and  all  other 
facts  necessary  to  establish  the  right  and  title 
of  the  said  Anna  Muller  in  and  to  the  property 
aforesaid;  and  plaintiff  avers  that  he  did  pro- 
cure the  names  of  witnesses  who  were  familiar 
with  the  facts  aforesaid,  and  did  secure  suffi- 
cient testimony  to  establish  defendant's  right, 
title,  and  interest  and  claim  in  and  to  said  prop- 
erty, and  each  and  every  part  thereof."  The 
complaint  then  goes  on  to  set  up  the  com- 
mencement of  the  action  of  Muller  y.  Buyck, 
and  the  trial  thereof,  and  the  Judgment  in 
favor  of  Muller.  Speaking  of  the  trial  of  that 
case,  the  complaint  alleys:  ''And  the  said 
testimony  procured  by  this  plaintiff  in  his  said 
employment  was  introduced,  and  the  witnesses 
whose  testimony  he  procured  were  produced 
and  testified  in  said  action  in  behalf  of  said 
Anna  Muller;  and,  upon  due  consideration  of 
aaid  testimony,  the  court  adjudj^ed  and  de- 
creed," etc.  The  Judgment  being  for  the 
plaintiff  in  this  action,  the  defendant  appeals. 

Mr,  J.  H.  Clements  for  appellaAt. 

MesiTS.  Walsh  A  Newman,  for  respond- 
ent: 

To  make  a  contract  champertous  under  the 
ancient  law,  there  should  be  a  bargain  to  re- 
ceive part  of  the  property  in  litigation.  But 
such  contracts  are  not  now  held  void.  They 
have  been  upheld  in  California  and  many 
other  states. 

Howard  v.  Throckmorton,  48  Oal.  482;  Bal- 
lard V.  Carr,  48  Cal.  74;  Hoffman  v.  VaUefo, 
46  CaL  564;  Mathetown  v.  Fitch,  22  Cal.  86; 
Eamiey  v.  Trent,  10  B.  Mon.  841. 

Where  the  contract  specifies  that  the  party 
•hall  receive  as  compensation  an  amount  equal 
to  a  certain  percentage  of  the  value  of  the 
property  recovered,  as  in  this  case,  the  contract 
will  be  upheld. 

MePhermm  ▼.  Cox,  96  U.  8.  404.  24  L.  ed. 
746;  Stanton  v.  Shnbrp,  98  IT.  S.  648,  28  L.  ed. 
988;  Wright  v.  TMitts,  91  U.  8.  262,  28  L. 
ed.  820;  Taylor  v.  Bemiee,  110  U.  S.  42,  28  L. 
ed.  64;  Jefffiea  v.  Mutual  L,  Ins.  Co.  of  2feu> 
Tork,  110  U.  8.  806,  28  L.  ed.  166;  8  Am. 
&  Eng.  Encydop.  Law,  p.  78. 

De  Witt,  /.,  delivered  the  opinion  of  the 
court: 

We  are  of  opinion  that  the  complaint  is  not 
sufficient  to  sustain  the  iudgment.  The 
learned  district  Judge  would  have  doubtless 
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so  held  if'  the  point  had  been  made  before 
him.    We  believe  that  the  contract  set  out  in 
the  complaint  is  void  as  aeainst  public  policy, 
and  as  tending  to  impede  the  administration  of 
Justice.    The  plaintiff  was  employed,  not  only 
to  make  search  and  inquiry  for  witnesses,  and 
to  ascertain  the  names  of  persons  acquainted 
with  the  facts  and  circumstances,  but  also,  in 
addition  to  this,  to  procure  such  other  testl* 
mony  which,  when  introduced  in  evidence, 
would  entitle  the  said  Anna  Muller  to  recover 
possession  of  the  property.    The  searching  for 
witnesses  who  had  disappeared  or  documenta 
which  had  been  lost,  or  the  performance  of 
legitimate  detective  work,  is  not  subject  to  ob- 
jection.   But  the  plaintiff  was,  according  to- 
his  contract,  to  do  more  than  thia     These 
thin  firs  he  was  to  do,  but  they  were  not  consid- 
ered sufficient.    He  added  to  them,  and  con- 
tracted   in    connection  with    them,    that   he 
would,  in  effect,  procure  testimony  that  would 
win  a  lawsuit    It  is  alleged,  further,  in  effect,, 
that  the  testimony  which  he  thus  procured 
did  win  the  lawsuit.    Indeed,  the  contract, 
brought  down  to  a  simple  statement,  is  that 
plaintiff  agreed,  for  a  consideration,  to  procure- 
testi mony  that  would  win  the  lawsuit.     He  pro- 
cured the  testimony,  and  it  won  the  suit.     We 
do  not  hold  the  contract  void  because  it  waa  an 
agreement  to  procure  perjury,  or  because  it  did 
procure  perjury;   but  ihe   contract  bad  the 
tendency  and  opened  the  very  strong  tempta- 
tion   to  the    procurement   oi    perjury.    Mr. 
Bishop  says:  *'The  mere  tendency  of  a  contract 
to  promote  unlawful  acts  renders  it  illegal,  a» 
against  the  policy  of  the  law,  without  regard 
to   any  circumstances  indicating   the   prob- 
able commission  of  such  acts."    Bishop,  Cent 
§  476.    In  the  case  of  Wellington  v.  Kelly, 
84  N.  Y.  648,  the  court  found  that  the  par- 
ticular contract  there   under  review  was  a 
legitimate   and   proper  one,   but,  upon   the 
general  principle  of  contracts  to  furnish  evi- 
dence for  a  lawsuit.  Judge  Andrews,  in  the 
opinion,  says:    '*In  Stanley  v.  Jones,  7  Biog. 
869,  it  was  held  that  an  agreement  made  by  a 
third  person    to   communicate   to  a  person 
claiming  to  have  been  defrauded  such  infor- 
mation as  would  enable  him  to  recover  dam- 
ages for  the  fraud,  and  to  exert  his  influence 
to  procure  evidence  to  substantiate  the  claim, 
upon  condition  of  receiving  a  portion  of  the 
sum  recovered,  was  illegal.    In  that  case  the 
person  making  the  agreement  to  communicate 
the  information  was  an  entire  stranger  in  in- 
terest to  the  proposed  litigation,  and  professed 
to  have  knowledge  of  facts  of  importance  to 
the  party,  but   which  he   did  not  disclose. 
Lord  Denman  said  that  such  an  agreement  wa» 
illegal,  from  its  manifest  tendency  to  pervert 
Jusuce,  and  we  fully  assent  to  the  decision  in 
that  case.    An  agreement  by  a  stranger  to  fur- 
nish evidence  to  substantiate  a  claim  or  de- 
fense, for  a  compensation  depending  upon  the 
success  of  his  efforts,  is  dangerous  in  its  ten* 
dency,  as  furnishing  an  inducement  for  per- 
jury and  the  subornation  of  witnesses."    Is 
the  English  case  cited  in  the'  New  York  Re- 
port, the  person  contracting  to  furnish  the  evi- 
dence agreed  that  "he  should  and  would  use 
and  exert  his  utmost  influence  and  means  for 
procuring  such  evidence  as  should  be  requisite 
to  substantiate  the  claims  of  the  said  defend- 
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ant"  Stanteu  ▼.  Jana,  7  Bing.  879.  There 
is  a  Tery  coDsiderable  similarity  between  the 
ooDtract  which  was  cofldemned  by  the  EDglish 
court  and  that  which  is  now  before  us. 

The  supreme  court  of  Illinois  took  occasion, 
in  the  case  of  QiUeU  y.  Logan  County  Suprs,, 
67  Dl.  256,  to  treat  this  subject  in  yery  ylg- 
orous  and  pertinent  language.  A  case  was 
about  to  be  tried  inyolving  the  legality  of  an 
election  to  determine  whether  the  county 
should  subscribe  for  certain  railroad  bonds. 
Tbe  legality  of  the  election  which  bad 
been  hem  being  questioned,  and  the  county 
superyisors,  apparentljr  desirine  to  oyertbrow 
the  result  of  the  election,  made  certain  con- 
tracts as  to  the  procuring  of  testimony  to  at- 
tack the  result  of  that  election.  In  the  con- 
tract which  the  superyisors  made  with  one 
H(^eal,  they  proyided  as  follows:  ''That  if 
he  [McNeal]  will  hunt  up  testimony  and  pre- 
pare the  same,  and  present  it  to  the  proper  au- 
thorities who  may  be  authorized  to  receive  it, 
and  after  said  testimony  or  eyideoce  is  fully 
received  and  shall  be  acknowledged  as  legal, 
then,  for  said  services,  said  McNeal  is  to  re- 
ceive from  Logan  county  the  following 
amounts:  For  ten  illegel  yotes,  so  proved, 
$100;  for  ten  other  illegal  yotes,  so  proved, 
^00;  for  ten  other  illegal  yotes,  so  proved, 
|300;  for  ten  other  illegal  yotes,  so  proyed, 
$400;  for  ten  other  illegal  votes,  so  proved, 
iiOU;  for  ten  other  illegal  yotes,  so  proved, 
|40O;  for  ten  other  illegal  yotes,  so  proyed, 
$400.  The  aboye-  men  tioued  il legal  yotes  must 
be  in  place  of,  answer  to,  or  represent  certain 
noknown  names  on  the  Eiast  and  West  Lincoln 

>11  books  of  the  election  above  mentioned. 

e  condition  of  this  obligation  is  such  that 
the  said  McNeal  is  to  pay  all  his  own  indi- 
vidual expenses  and  the  expenses  of  any  par- 
ties whom  he  may  employ  in  preparing  such 
testimony,  and  finding  such  witnesses;  and 
that  above  amount,  or  any  part  of  the  same, 
shall  not  be  due  or  payable  until  the  illegality  of 
Boch  yotes  is  legally  proven.  It  is  further 
agreed  that,  in  case  the  county  of  Logan  is 
floaJly  released  from  any  liability  to  pay  said 
bonds  now  in  dispute  between  said  county  and 
the  P.,  L.,  and  D.  R  R  Company,  by  means  of 
proviDg  the  majority  in  said  election  to  be  ille- 
gal, the  county  of  liOgan  further  agrees  to  pay 
the  said  M.  B.  McNeal  the  sum  of  twelve 
hundred  dollars,  which  said  amount  is  to  be  in 
addition  to  the  scale  of  prices  above  mentioned, 
and  payable  only  after  the  courts  haye  decided 
the  case  in  fayor  of  the  said  county."  The 
supreme  court  of  Illinois,  in  passing  upon  this 
contract,  said:  "The  eyidence  disproyed  the 
actual  use  by  the  committee'  of  any  corrupt 
means  or  any  corrupt  design,  on  their  part,  in 
the  use  of  the  money.  But  the  contracts  them- 
selves are  pernicious  in  their  nature.  They 
created  a  powerful  pecuniary  inducement  on 
the  part  of  the  agents  so  employed  that  the 
testimony  should  be  given  of  certain  facts,  and 
that  a  particular  result  of  the  suit  should  be 
had.  A  strong  temptation  was  held  out  to 
them  to  make  use  of  improper  means  to  pro- 
core  the  needful  testimony,  and  to  secure  the 
desired  result  of  the  suit.  The  nature  of  the 
H;reement  was  such  as  to  encourage  attempts 
to  BQhom  witnesses,  to  tamper  with  jurors  and 
to  make  use  of  other  'base  appliances'  in  order 
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to  secure  the  necessary  results  which  were  tup 
bring  to  these  agents  their  stipulated  compen- 
sation. The  tendency  of  such  arrangement 
must  be.  to  taint  with  corruption  the  attaios* 
phere  of  courts,  and  pervert  the  course  of  jus- 
tioe.  A  pure  administration  of  justice  is  of 
yital  public  concern.  It  tends  to  evil  conse- 
quences that  any  such  yenal  agency  as  is  con- 
stituted by  these  contracts  should  have  a  part 
in  the  conduct  of  judicial  proceedings  where- 
tbe  attainment  of  right  and  justice  is  the  end. 
Should  such  contracts  of  this  character  receiye 
countenance,  we  might,  among  the  multiplex- 
ing forms  of  agency  of  the  time,  have  to  wit- 
ness the  scandalous  spectacle  of  a  class  of 
agents  holding  themselyes  out  to  the  public  a» 

Srofessional  procurers  of  desired  testimony  for 
tigants  in  court,  for  pay,  contingent  upon 
success  of  their  suits.    In  Marshall  v.  Balti- 
more d  0,  B,  Co.,  57  U.  8. 16  How.  814. 14  L. 
ed.  968,  it  was  held  that  a  contract  or  a  contin- 
gent compensation  for  obtaining   legislation^ 
was  yoid  by  the  policy  of  the  law.    With 
much  greater  reason,  we  think,  should  the- 
contracts  under  consideration  be  held  yicious. 
We  cannot  sanction  them.     On  account  of 
their  corrupting  tendency  we  must  hold  thenx 
to  be  yoid,  as  inconsistent  with  public  policy." 
GiUett  y.   Logan  County  8upr$.  07  111.  256. 
See  also  PattevBon  y.  Donner,  48  Cal.  869. 

We  fully  concur  in  the  yiews  expressed  in 
these  cases,  and  we  are  of  opinion  that  the 
contract  under  consideration  falls  within  the- 
objectionable  class.  To  be  sure,  under  the- 
contract  the  plaintiff.  Quirk,  may  have  per- 
formed only  innocent  acts  and  there  is  nothing 
to  indicate  that  both  his  intentions  in  making 
the  contract  and  his  acts  in  carrying  it  out 
were  other  than  wholly  innocent  and  lawful. 
But  the  contract  was  just  such  a  one  as  to  en- 
courage an  unlawful  act.  It  inyited  subor- 
nation of  perjury.  It  held  out  a  large  reward 
for  success.  The  amount  claimed  by  plaintiff 
was  some  $1,800.  The  obtaining  of  this  large 
sum  depended  upon  plaintiff  procuring  testi- 
mony which  would  win  the  lawsuit.  The  law 
does  not  tolerate  the  offering  to  any  one,  no 
matter  how  yirtuous,  of  such  temptations  to- 
crime.  The  evils  and  yices  of  such  a  contract 
are  strongly  stated  in  the  language  of  the 
Illinois  court,  quoted  aboye.  It  would,  indeed, 
be  a  sad  spectacle  to  see  springing  up  in  this- 
state  the  business  of  procuring  testimony  suffi- 
cient to  win  lawsuits.  We  regretfully  express- 
the  fear  that  perhaps  such  a  business  might  find 
a  patronage.  But  from  such  a  result  we  will 
secure  ourselves  by  declaring  yoid  a  contract 
the  manifest  tendency  of  which  is  to  present- 
the  direct  temptation  and  the  great  induce- 
ment to  one  to  procure  subornation  of  perjuror. 
There  is  here  too  close  an  approach  of  the  evil 
maxim,  sometimes  quoted:  "Get  money; 
honestly,  if  you  can;  but  get  money."  The 
contractor  in  plaintiff's  position  could  only 
too  easily  be  led  to  say  to  his  conscience:  "X 
will  procure  the  necessary  testimony,  honestly 
if  I  can;  but  I  will  procure  the  testimony. ' 
The  evils  of  such  contracts  are  illustrated  in 
the  very  case  for  which  this  plaintiff  contracted 
to  procure  the  testimony  which  would  succeed 
in  winning  a  judgment  for  plaintiff  therein. 
That  case  was  before  us  on  appeal,  and  wa» 
reported  in  12  Mont.  85.    In  our  inyestiga- 
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-tion,  it  appeared  that  practically  the  only 
witness  for  the  plaintiff  was  herself.  It  seems 
that  the  case  rested  solely  upon  the  testimony 
of  plaintiff,  MuIIer.and  the  defendant,  Buyck. 
So,  if  it  he  true  that  plaintiff  herein,  Quirk, 
procured  the  testimony  which  won  the  judg- 
ment in  MuUer  y.  Buyck,  he  procured  the 
plaintiff  herself  to  testify,  and  the  only  con- 
struction of  the  situation  hy  which  It  could  he 
•claimed  that  he  procured  any  testimony, 
would  be  that  he  procured  or  instructed  her  to 
testify  as  she  did,  because  it  was  her  testimony 
that  won  the  case.  It  does  not  appear,  on  an 
inspection  of  the  decision  in  that  case,  that 
plaintiff  herein  did  or  could  haye  rendered  ser- 
Tice  of  such  nature,  or  any  other.  We  speak 
«f  this  as  an  illustration  of  the  eyil  tendency 


of  such  a  contract  as  is  plemied  in  the  com- 
plaint in  this  case.  We  think  that  nothing 
here  said  can  be  interpreted  as  forbidding  the 
offering  of  rewards  for  the  detection  of  crime, 
or  the  employing  of  persons  to  search  for  ma- 
terial witnesses  or  important  papers  or  docu- 
ments or  exhibits  which  haye  been  lost  We 
think  that  no  difficulty  will  arise  in  sustaining 
contracts  for  the  performance  of  legitimate 
ieryices,  while  the  stamp  of  disapproyal  if  put 
upon  contracts  clearly  contra  honos  mores. 

The  Judgment  U  retertod,  and  the  case  is  re- 
manded with  directiona  to  dismiss  the  com- 
plaint. 

Pemberton*  Oh.  J.,  and  Harwood*  Jl, 

concur. 
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1.  One  who  orflfwuiies  a  oorporatioii  to 
purduMe  letters-patent  at  a  eertain 


IfOTM,— The  dutUt  and  UabQUia  of  pnmoten  to  the 
corporation  and  Ha  fnemherk 

Until  recently  yery  little  attention  has  been  paid 
In  this  country  to  tbe  doinas  of  the,  promoters  of 
oorponUions,  or  to  their  relation  to'the  perfected 
«oncem  which  their  exertions  produce  or  its  mem- 
bers. In  England,  boweyer,  the  matter  has  been 
the  subject  of  mucih  attention  on  tbe  part  of  both 
the  courts  and  parliament  and  a  yery  complete 
eoheme  for  the  goyemment  of  the  relation  has  been 
•«yolyed. 

The  duty  of  Vhe  promcUt. 

The  general  rule  Is'.that  the  relation  of  the  pro- 
moter to  the  corporation  and  its  members  Is  one  of 
-trust,  and,  while  all  dealings  by  him  with  the  oor- 
poration  are  not  prohibited,  yet  be  must  act  in  all 
things  fairly  and  openly  and  place  tbe  corporation 
in  posnfsslon  of  all  his  information  which  would  be 
likely  to  affect  its  action. 

As  stated  In  one  case  it  Is  the  duty  of  a  promoter 
-toward  thoee  who  are  Inylted  to  co-operate  in  the 
enterprise  not  only  to  abstain  from  stating  as  a 
tact  that  which  Is  not  so,  but  not  to  omit  to  state 
any  fact  within  bis  knowledge,  the  existence  of 
which  might  in  any  form  affect  tbe  extent  or  the 
quality  of  the  adyantages  held  out  as  an  induce- 
ment.   Cortes  Oo.  y.  Thannhauser,  46  Fed.  Bap.  TBO. 

Soles  by  promoter  to  eofportitfon. 

A  property  owner  may  organise  a  oorpoiation  to 
purchase  the^property  and  sell  to  it  at  any  price  he 
can  get,  provided  be  is  guilty  of  no  fraud  or  mis- 
representation. He  is  not  compelled  to  reyeal  his 
entire  relation  to  the  property  and  the  profit  he  Is 
making  if  he  makes  no  pretensions  of  doing  so  and 
does  not  lead  the  corporation  to  think  that  he  has 
done  BO. 

The  mere  fact  that  the  owner  of  land  makes  a 
-profit  in  selling  it  to  a  corporation  whloh  he  pro- 
motes will  not  make  him  liable  to  account  for  such 
S")  L.  R.  A. 


prleet  while  he  already  has  a**! 
ngreoment  with  tlie  owner  whereby  he  Is 
to  obtain  from  the  latter  a  part  of  the  myalls  of 
the  sale,  but  who  Induces  subscriptions  to  the 
stock  by  stating  that  he  is  putting  his  money  Into 
tbe  enterprise  upon  precisely  tbe  same  basis  aa 
the  other  stockholders  may  be  compelled  to  ao- 
oountto  the  corporation  for  the  profits  retained 
by  him  under  his  secret  agreement. 

8.  The  illeflTsUtj'  of  aa  agreement  bjr  a 
eorporation  for  the  pnrohaee  of  prop- 
erty by  which  to  ayoid  the  statutes  and  to  de- 


proflcs  in  the  absence  of  fraud.  Burbanky.  Dennis 
(CaL)  Jan.  11,1304. 

The  owners  of  property  may  form  an  assoolatloa 
and  sell  the  property  to  It  at  any  price  which  may  be 
agreed  upon,  no  matter  what  it  may  haye  originally 
cost,  proylded  there  was  no  fraudulent  miarepre- 
sentation.  There  is  no  duty  to  disclose  the  proAts 
made  out  of  the  transaction.  Densmoie  Oil  Co.  y. 
Densmora,  84  Fa.  tf;  Lnngreo  y.  Fennall,  10  W.  N. 
a  287. 

To  makn  one  liable  for  the  profit  made  in  selling 
property  to  a  corporation,  he  must  be  shown  to 
haye  occupied  a  fiduciary  relation  to  the  corpora- 
tion.   HcBlhenny*s  App.  61  Pa.  188. 

If  the  promoters  represent  that  they  haye  been 
acting  for  the  benefit  of  the  corporation  In  pur- 
chasing the  land,  they  will  not  be  permitted  to 
make  a  profit  out  of  It.  Simons  y.  Vulcan  OH  h 
Ifln.  Oo.  a  Fa.  808, 100  Am.  Dec  888. 

A  promoter  cannot  make.a  profit  by  adyanolng 
the  price  of  land  whloh  he  had  offered  to  sell  to  the 
corporation  after  the  enterprise  is  so  far  under 
way  as  to  seem  probable  of  suooess.  Blce^App.78 
Fa.  188. 

Where  a  person  projecting  the  formation  of  a 
corporation  Inyltes  the  public  to  Join  him  in  the 
project  on  a  representation  that  he  has  acquired 
property  which  was  intended  to  be  applied  for  the 
purpoee  of  the  company,  this  Is  an  hiyitatlon  to 
participate  in  the  benefit  of  the  property  pur- 
chased on  the  terms  on  whloh  the  purchaser  ac- 
quired ft,  and  the  fidudary  character  of  tbe  pur- 
chaser will.  In  such  cases,  commence  fkom  the  time 
when  he  first  begins  to  deal  with  the  publlo,  anA 
will,  in  equity,  be  controlled  by  tbe  representatlooa 
he  then  makes  to  the  public  But  If,  intending  to 
form  a  corporation,  he  should  purchase  land  with 
a  yiew  to  the  formation  of  it,  and  should  state  at 
once  that  he  is  the  owner  of  It  and  proposes  to  sell 
It  for  a  fixed  price  for  the  purposes  of  the  corpora- 
tion about  to  be  formed,  the  transaction,  so  far  aa 


See  also  26  L.  R,  A.  509;  29  L.  R.  A.  2{!2:  40  L.  R.  A.  837. 
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tnnd  the  public  a  secret  contract  was  made  for 
the  purchase  of  patents,  will  not  defeat  tberlirbt 
of  a  corporation  to  recover  from  the  promoter 
the  ayalls  of  a  secret  aarreemen  t  between  him  and 
the  seller  of  the  property. 
3.  No  offer  of  reaciBsioii  la  necessary  to 
obtain  an  aoconntlnff  by  a  corporation  from  a 
promoter  who  has  secretly  received  profits  on 
property  sold  to  the  corporation  by  bis  frauds. 

4*  A  oorporatton  'instead 'of  its  stock- 
holders should  sue  for  the  avails  of  a  secret 
agreement  between  a  promoter  and  one  from 
whom  the  corporation  purchases  property. 

C  Neither  party  can  hawe  the  aid  of  a 
court  to  enforce  rights  under  a  contract  which 
is  oppoeed  to  public  policy. 

(February  19, 189U 

EESERVATION  by  the  Buperior  Court  for 
Kew  Haven  Couotj  for  the  opinion  of 
tbe  Supreme  Court  of  Errors  of  actions  by  the 
Yale  Gas  Stove  Company  against  Jedediah 
Wilcox  and  Wife  for  damages  and  equitable 
Telief  because  of  the  conduct  and  represeota- 
tioos  of  Wilcox  as  a  promoter  of  the  plaintiH 
corporation,  and  also  of  an  action  by  Wilcox 
against  John  B.  Foley  for  damages  for  breach 
of  contract  to  divide  with  the  plaintiff  tbe  pro- 
<!eed8  realized  by  defendant  from  the  corpora- 
tion for  defendant's  interest  in  certain  patents 
"Which  the  corporation  was  organized  to  obtain 
and  operate.  Judgment  for  plaintiff  in  the 
first  action  and  for  d^endant  in  the  eecond. 


The  facts  found  by  the  trial  court  were  as 
follows : 

•*In  December,  1889.  JohnB.  Foley,  being 
the  owner  of  certain  valuable  patents  for 
inventions  in  gas  stoves,  which  ne  was  de- 
sirous of  disposing  of,  offered,  in  a  conversa- 
tion with  Jedediah  Wilcox,  to  sell  letters- 
patent  for  the  sum  of  $2,500.  The  said 
Wilcox,  believing  said  letters- patent  to  be 
valuable,  and  having  had  experience  in  the 
organization  of  joint-stock  companies  for 
similar  purposes,  proposed  to  said  Foley  the 
organization  by  said  Wilcox  of  a  joint  stock 
company  for  manufacturing  gas  stoves  under 
said  patents,  the  sale  to  such  company  of  said 
letters- patent,  and  a  division  between  said 
Foley  and  Wilcox  of  the  avails  of  such  sale. 
Said  Wilcox,  after  interviews  with  various 
persons,  believing  that  he  could  organize 
such  a  joint- stock  company  for  the  purpose  of 
carrying  out  said  plan  of  organizing  such 
company  to  manufacture  said  stoves  under 
said  patents,  and  of  sellioff  such  letters- 
patent  to  such  company,  and  divMlng  be- 
tween himself  and  Foley  the  avails  of  such 
sale,  on  the  14th  day  of  January,  1890,  en- 
tered into  tJie  following  agreement  with  said 
Foley:  'This  agreement,  entered  into  this 
14th  day  of  January,  1890,  by  and  between 
John  B.  Foley,  of  the  town  and  county  of 
New  Haven  and  state  of  Connecticut,  of  tho 
first  part,  and  Jedediah  Wilcox  of  said  town 
and  county,  of  the  second  part,  witnesseth  as 
follows :    Whereas,  said  John  B.  Foley  is  tho 


tbe  public  are  concerned,  commences  with  that 
statement,  and  he  wili  not  be  necessarily  charged 
iritta  tbe  profit  he  makes  out  of  the  land.  Foes  v. 
Harbottle,  S  Hare,  489. 

The  property  may  be  bought  and  sold  at  an  ad- 
vance to  the  corporation,  if  it  is  done  fairly;  but  a 
fall  disclosure  must  be  made  to  the  corporation 
SDd  an  independent  board  of  directors  must  act  on 
tbe  question  of  purchase;  if  the  property  is  bought 
for  the  company  by  the  promoter  as  agent,  or  if 
he  acts  as  a  director  in  completing  the  purchase, 
lie  viU  not  be  permitted  to  retain  any  profit  that. he 
may  have  made.  Plaquemines  Tropical  Fruit  Co. 
V.  Buck  (N.  J.)  Nov.  29. 1896. 

To  make  an  alleged  promoter  liable  for  the 
amount  of  paid-up  shares  allotted  to  liim  in  con- 
sideration of  the  transfer  by  him  to  the  company 
of  property  standing  in  his  name,  it  must  be  shown 
tfaatat  the  time  of  its  acquisition  he  stood  in  suoh 
relation  to  the  intended  corporation  that  he  could 
not  claim  to  have  bought  the  property  for  himself. 
iZe  Hess  Mfg.  Ck>.  21  Ont  App.  SS. 

If  the  owner  agrees  with  the  subscribers  that  all 
the  property  he  sells  shall  be  put  in  at  cost  price, 
be  will  be  liable  to  refund  all  the  profit  which  he 
realizes  out  of  the  transaction.  Burbankv*  Den- 
niB  (Gal.)  Jan.  11, 1894. 

That  the  promoter  acting  in  good  faith  fell  into 
«Q  error  of  Judgment  as  to  the  value  of  the  prop- 
-erty  cannot  be  regarded  as  a  fraud  which  will  ren- 
^  bim  liable  for  i  ts  consequences.  Toung  v.  Brie 
iron  Go.  66  Mich.  111. 

There  seems  to  be  a  tendency  among  tbe  lower 
ftigUsb  oonrts  to  be  more  lenient  towards  promot- 
«ra  than  the  higher  courts  were  willing  to  sanction. 
Several  transactions  which  have  been  counten- 
iaoed  by  vice-chancellors  have  been  condemned  on 
aiipeal.  In  fact  some  of  the  language  found  in 
opinioos  of  the  latter  courts  might  lead  to  the  con- 
dosion  that  they  would  not  sanction  transactions 

which  would  be  good  in  this  country. 
55  L.  R.  A. 


Thus  in  a  late  case  it  was  said  that  persons  who 
purchase  property  and  then  create  a  corporatioii 
to  purchase  from  them  stand  in  a  fiduciary  position 
towards  the  company  and  must  faithfully  state  to 
it  the  facts  which  apply  to  the  property  and  which 
would  influence  the  company  in  deciding  on  the 
reasonableness  of  acquiring  it.  Brlaogerv.  New 
Sombrero  Phosphate  Go.  8  App.  Gas.  1218, 48  L.  J. 
Gh.  78, 89  K  T.  N.  8. 209, 27  Week.  Rep.  66.  afBrming 
L.  R.  6Gh.  Div.  78,  46L.  J.  Gh.  426, 86 K  T.N.  8.  22^ 
26jWeek.  Bep.  486,  where  it  appeared  that  a  syndi- 
cate purchased  the  lease  of  an  island  containing 
phosphate  and  then  organised  a  corporation  to 
purchase  the  lease,  obtaining  from  it  twice  the 
amount  paid  for  it,  and  the  chancery  division,  re- 
versing Uie  vice-chancellor,  held  that  the  syndi- 
cate, being  the  promoters  of  the  corporation,  stood 
in  a  fiduciary  relation  'to  it  and  were  bound  to 
make  a  full  and  fair  disclosure  of  thetr  interest  In 
the  property;  and  that,  as  they  bad  suppressed  the 
fact  that  they  were  the  real  vendors  and  that  they 
gave  for  tbe  property  only  one  half  what  the  com- 
pany gave  for  it,  and  had  in  addition  control  of  the 
board  of  directors,  which  ratified  the  contract, 
there  was  no  contract  binding  on  tbe  corporation* 
and  the  sale  was  set  aside  and  Judgment  given 
against  tbe  members  of  the  syndicate  for  repay- 
ment of  the  purchase  money. 

It  will  be  observed  that  the  facts  brought  ont  in 
the  report  in  L.  R.  6  Gh.  Div.  7B,  make  a  plain  case 
for  relief  and  do  not  require  such  sweeping 
language  as  was  used  In  the  appeUate  court. 

The  New  York  court  of  appeaU  has  taken  quite 
an  advanced  position  upon  the  subject. 

In  Getty  v.  Devlin.  64  N.  T.  408,  where  persons 
owning  oil  land  were  compelled  to  account  for 
profits  they  made  by  selling  It  to  a  corporatioa 
which  they  organized  for  that  purpose,  one  of  the 
grounds  of  the  decision  is  that  after  the  subscrip- 
tions were  made  one  subscriber  will  not  be  per- 
mitted to  make  a  profit  by  buying  land  to  be  sold 
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owner  of  letters-patent  of  the  United  States 
of  America,  dated  the  80th  day  of  August, 
1887,  and  numbered  868, 938,  for  improvements 
in  gas  stoves,  and  he  is  also  the  inventor  of 
a  certain  other  improvement  in  gas  stoves, 
for  which  he  has  applied  for  letters- patent  of 
the  United  States,  by  application  filed  the 
14th  day  of  November,  1889,  and  serial  num- 
ber 830,244 ;  and  whereas,  said  Jedediah  Wil- 
cox is  desirous  of  owning  one-half  part  of  tho 
letters- patent,  and  of  the  invention  and  im- 
provements above  described:  Now,  there- 
fore, in  consideration  of  the  covenants  here- 
inafter contained,  and  of  one  dollar,*and  other 
valuable  considerations,  the  said  Jedediah 
Wilcox  hereby  covenants  and  agrees  with 
said  John  B.  Foley,  and  with  his  heirs  and 
assigns,  that  he,  together  with  his  associates, 
will  forthwith,  and  within  a  reasonable 
time,  organize  a  Joint-stock  company,  under 
the  statute  laws  of  the  state  of  Connecticut, 
for  the  manufacture  and  sale  of  gas  stoves 
containing  the  improvement  described,  and 
secured  by  said  letters- patent  of  the  United 
States,  and  to  be  secured ;  and  said  Wilcox 
also  agrees  to  cause  to  be  paid  to  said  Foley 
the  sum  of  three  thousana  dollars,  in  cash, 
upon  the  organization  of  said  company,  and 
also  five  thousand  dollars  of  the  capital  stock 
of  the  company  above  described.  Said  John 
B.  Foley,  his  heirs  and  assigns,  hereby  con- 
venants  and  agrees  with  said  Jedediah  Wil- 
cox, and  witfif  his  heirs  and  assigns,  that, 
upon  the  execution  of  his  covenants  herein 


above  described,  he  will  assign  and  transfer^ 
by  written  conveyance,  one  half  of  the  let- 
ters patent  above  described ;  also  one  half  of 
the  invention  and  improvements  in  gas  stoves 
for  which  application  for  letters- patent  has 
been  made,  and  of  any  letters- patent  which 
may  be  issued  for  said  improvements;  and 
also  that  he  will  assign  to  said  Wilcox  one 
half  of  any  future  improvements  which  he 
may  hereafter  invent  in  gas  stoves  while  he 
is  associated  with  him  in  the  gas-stove  busi- 
ness ;  and  also  one  half  of  any  letters- patent 
which  may  be  issued  to  him  for  anjr  of  the 
improvements  above  mentioned,  invested 
while  so  associated  with  him  in  said  gas- 
stove  business,  or  any  reissue  thereof.  Said 
Foley  also  covenants  and  agrees  to  give  said 
Wilcox  one  half  of  the  three  thousand  dol- 
lars cash,  as  soon  as  received,  and  one  half 
of  the  five  thousand  dollars  of  the  capital 
stock  of  said  company,  as  he  shall  leoeive  it. 
Said  Jedediah  Wilcox  also  hereby  agrees  to 
subscribe  for  one  thousand  dollars,  psi  value, 
of  the  capital  stock  of  said  proposed  com- 

gany,  and  to  pay  for  the  same  as  called  for 
y  the  directors  thereof.  And  said  John  6. 
Foley  hereby  agrees  to  take  one  half  of  said 
one  thousand  dollars  worth  of  stock,  when 
issued,  and  to  pay  to  said  Wilcox  therefor 
one  half  of  what  said  one  thousand  dollars 
worth  of  stock  shall  have  cost  him.  And 
said  John  B.  Foley  hereby  also  agrees  to 
unite  with  said  Wilcox  in  the  execution  of 
all  necessary  papers  giving  to  the  proposed 


to  the  corporation,  and  the  court  says:  ^If  this  be 
BO  as  to  a  purchase  of  land  made  after  the  sub- 
Borlptions  are  written,  why  should  not  the  same 
rule  be  applied  to  a  purchase  made  before;  the 
wroDff  and  breach  of  faith  is  Just  as  flrreat,  and 
every  reason  advanced  to  show  that  the  rule  should 
be  applied  in  the  one  case  would  show  that  It 
should  be  applied  in  the  other.**  And  that  rule 
was  recoflrnized  in  Getty  v.  Devlin,  70  N.  Y.  60i. 

In  St.  Louis,  Ft  8.  &  W.  B.  Co.  v.  Tiernan,  87 
Kan.  ABO,  one  who  siffned  the  charter  of  a  railroad 
company  on  January  80,  purchased  a  roadbed  on 
February  17,  and  fl.led  the  charter  with  the  secre- 
tary of  state  on  February  28,  by  which  act  the  com> 
pany  for  the  first  time  had  a  legal  ezisteoce.  The 
eonrt  in  discussing  his  liability  to  the  company  for 
profits  on  the  roadbed  says  to  make  him  responsi- 
ble there  must  be  an  affirmative  showinflr  that  at 
the  time  that  he  made  the  purchase  he  was  either 
actiner  for  or  on  behalf  of  the  corporation,  or  that 
he  so  assumed  to  act,  or  that  he  occupied  such  a 
relation  of  trust  and  confidence  with  respect  to  the 
corporation  that  his  parchase  resulted  to  its  benefit 
andnot  to  his  own  profit.  And  then  the  court  de- 
cides that  he  was  not  acting  on  behalf  of  the  cor- 
poration and  that  at  the  time  of  the  purchase  he 
did  not  occupy  such  a  position  of  trust  to  the  cor- 
poration as  to  make  him  liable  to  it  for  the  profits, 
on  the  ground  that.he  was  not  aipromoter  of  the 
road. 

CommitsUms,  profiU  on  options^  and  profit*  on  prop- 
erty bought  for  the  corporation. 

Concealed  profits  of  this  character  are  universally 
condemned. 

If  the  promoters  agree  with  the  owners  of  •  the 
patents  which  the  company  is  organized  to  oper- 
ate, to  receive  a  certain  number  of  shares  of  stock 
without  making  payment  for  it,  and  this  agree- 
ment is  not  disclosed  to  those  who  subsequently 
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subscribe  for  stock,  the  corporation  has  the  right 
to  elect:  (i)  to  have  the  shares  transferred  back 
to  it;  (2)  if  the  shares  have  been  sold,  to  take 
the  entire  profits  from  the  sale:  (8)  to  require  pay- 
ment of  profits  whlchthe  corporation  itself  would 
have  made  by  disposing  of  the  stock  at  the  market 
price.    Chandler  v.  Bacon,  80  Fed.  Bep.  688. 

In  Lydney  &  W.  Iron  Ore  Co.  v.  Bird,  L.  R.81 
Ch.  Div.  828,  S6  L.  J.  Oh.  888,  54  L.  T.  N.  8. 242.  di 
Week.  Bep.  487,  the  owners  of  a  mine  employed 
agents  to  form  and  launch  a  corporation  for  thfr 
purchase  of  the  mine.  This  was  done,  the  mine 
sold,  and  the  agents  were  allowed  a  oonimission 
for  their  services,  and  the  court  held  that  the 
agents  were  acting  solely  for  the  vendors,  and  as  it 
appeared  that  the  purchase  money  was  not  in- 
creased because  of  the  commission,  and  that  it  was 
in  fact  paid  by  the  vendors,  the  agents  could  not 
be  regarded  as  promoters  of  the  company  within 
the  rule  as  to  liability  of  such  persons. 

But  that  case  was  reversed  in  L.  EL  88  Ch.  Div. 
86, 66  L.  T.N.  S.  538,55  L.  J.  Ch.  875,  84  Week.  Bep. 
749,  and  it  was  held  that  if  defendant  was  really  a 
promoter  of  the  company,  the  fact  that  he  had 
acted  as  agent  for  the  vendors  did  not  exonerate 
him  from  accounting  to  the  corporation  for  secret, 
profits  so  mad& 

Where  the  owner  of  the  property  ottered  a  oom- 
mission  to  defendant  in  case  he  brought  out  a  cor* 
poration  which  purchased  the  property,  and  be 
procured  a  third  person  who  contracted  with  the 
owner  of  the  properly  and  then  found  directors 
and  launched  the  corporation,  he  was  held  liable- 
for  his  secret  profit.  Bmma  Silver  Min.  Co.  v. 
Grant,  L.  B,  11  Oh.  Div.  918, 40  L.  T.  N.  8. 804. 

In'Bagnall  v.  Carlton,  L.  B.  6  Ch.  Div.  871, 47  K  J. 
Ch.80,  £6  Week.  Bep.  243,  87  L.  T.  N.  &  481,  persons 
were  compelled  to  refund  a  commission  allowed 
them  by  the  vendora  of  property  for  getting  up  a 
corporation  to  purchase  it,  but  were  allowed  tk^r 
commissions  and  a  fair  compensation  for  their  ser- 


1804. 


Talk  Qas  Stoye  Co.  y.  Wilcox. 


^XMnpanj,  and  to  all  other  companies  or- 
ganized for  similar  purposes,  the  full  ri^ht 
to  manufacture  and  sell  gas  stoves  oontaining 
the  improTements  secureid  by  all  the  letters- 
patent  above  described,  whenever  so  requested 
by  said  Wilcox.  In  witness  whereof,  we 
have  hereunto  set  our  hands,  the  dtkj  and 
year  above  written.  [Signed]  John  B.  Foley. 
Jedediah  Wilcox.  Signed  and  delivered  m 
the  presence  of  Julius  Twiss. ' 

"  The  said  Wilcox  performed  the  work  of 
procuring  subscribers  for  the  stock  of  the 
-contemplated  company,  and  of  organizing 
said  company,  and  carrying  out  said  plan  for 
the  sale  to  said  company  of  said  letters- 
patent.  It  was  agreed  between  said  Wilcox 
and  Foley  that  said  agreement  and  arrange- 
ment between  themselves  that  said. Wilcox 
should  receive  a  share  of  the  avails  of  the 
sale  of  said  patents  to  said  company  should 
be  kept  secret.  The  plan  for  the  organization 
•of  such  company,  and  which  was  stated  by 
said  Wilcox  to  those  whom  he  solicited  to 
subscribe  for  the  stock  of  said  company,  and 
who  became  the  stockholders  of  said  com- 
pany, and  upon  which  said  companv  was 
organized,  was  as  follows :  The  capital  stock 
x>f  ^the  company  was  to  be  $80,000,  divided 
into  600  shares,  of  $50  each.  There  were  to 
be  ten  subscribers  of  said  stock,  of  whom 
said  Wilcox  was  to  be  one,  each  of  whom 
was  to  subscribe  for  twenty  shares,  and  to  pay 
in  $600  in  cash.  After  the  organization  of 
the  company  the  company  was  to  purchase  of 


Foley  the  said  letters-patent,  paying  him 
therefor  $8,000  in  cash,  and  issuing  to  him 
400  shares  of  paid-up  stock,  of  the  par  value 
of  $20,000  for  which  said  Fole^r  was  to  sub- 
scribe. After  having  received  said  stock,  said 
Foley  was  to  transfer  twentv  shares  to  each 
of  said  ten  subscribers  to  the  stock  of  said 
company,  and  one  hundred  shares  to  the 
treasurer  of  said  company,  retaining  the  re- 
maining one  hundred  of  said  four  hundred 
shares,  which,  with  said  $8,000,  was  to  con- 
stitute the  purchase  price  of  said  letters- 
patent.  Thereby,  each  subscriber,  by  pay- 
ment of  $600,  was  to  receive  stock  of  the  par 
value  of  $2,000;  said  Folev  was  to  receive 
for  his  patents  $8,000,  $8,000  being  in  cash, 
and  the  remainder  in  paid-up  stock ;  and  there 
was  to  remain  in  the  treasury  of  the  com- 
pany, as  its  working  capital,  $5,000  io  stock 
and  $8, 000  in  cash.  Said  Wilcox,  in  solicit- 
ing subscriptions  for  said  stock,  did  not  in- 
form any  person  of  said  agreement  between 
himself  and  Foley,  or  that  he  was  to  receive 
any  of  the  avails  of  the  sale  of  said  patents, 
but,  for  the  purpose  of  inducing  persons  to 
subscribe  for  said  stock,  stated  to  nearly  all 
of  the  persons  who  subscribed  for  said  stock, 
and  who  now  constitute  the  stockholders  of 
said  company,  that  he  (Wilcox)  was  putting 
his  money  into  said  enterprise  upon  precisely 
the  same  basis  as  the  others  of  said  sub- 
scribers ;  and  it  was  with  that  understanding 
that  nearly  all  said  persons  subscribed  for 
said  stock.    Said  Wilcox,  with  nine  others^ 


Tloes  In  aocordanoe  with  an  oflFer  of  plafntUI  made 
atthetriaL 

Under  the  English  Companies  Act  of  1863  if  a 
promoter  takes  a  .'bonus  oft  shares  from  the  owner 
of  the  property  for  his  services  in  effecting  the  sale 
totbe  corporation,  he  is  liable  to  account  to  the 
-corporation  for  their  value.  McKay's  Case,  L.  R. 
a  Cfa.  Dlv.  t  46  L.  J.  Ch.  148, 88  L.  T.  N.  S.  517,  Zi 
Week.  Kep.490. 

In  Albion  Steel  is  Wire  Co.  ▼.  Ilartin,  L.  R.  1  Cb. 
Div.  580, 45  L.  J.  Ch.  178,  83  JU  T.  N.  8. 660.  24  Week. 
Bep.  184,  where  one  who  was  In  the  habit  of  sellinar 
«ood8  to  a  partnership,  to  purchase  the  business  of 
which  a  corporation  was  formed  of  which  he  be- 
^same  a  promoter  and  director,  continued  to  supply 
^oods  to  the  firm  and  to  the  concern  after  It  was 
incorparated,  it  was  held  that  he  must  account  for 
profits  made  after  the  incorporation,  but  not  those 
made  prior  thereto. 

Where  five  persons  undertook  to  form  a  oorpo* 
ration  to  purchase  and  operate  a  mine,  and  one 
made  a  bargrain  with  the  owner  for  a  bonus  of 
■£20.000  in  case  of  the  sale,  and  deceived  his  co- 
workers as  to  the  amount  for  which  it  couid  be 
purchased,  and  they  issued  a  prospectus  in  which 
they  stated  that  the  property  could  be  obtained  at 
a  certatn  price.  Including  all  erpenses  and  a  prem- 
ium to  the  persons  who  incurred  the  risk,  it  was 
held  that  althoug-h  the  mine  proved  cheap  at  the 
price  paid,  the  company  upon  discovering  the  con- 
-cealment  could  recover  the  £20,000.  Beck  v.  Kan- 
torowicz,  8  Kay  &  J.  280. 

That  one  of  the  promoters  obtains  from  the 
■owner  of  the  property  a  certain  commission  for 
effecting  the  sale  of  the  property  is  suflBclent  to 
compel  him  to  share  the  advantage  with  bis  asso- 
ciates in  the  corporatioo.  Bnery  y.  Parrott,  107 
llaas.96w 

To  obviate  the  apparent  hardship  of  a  rule  which 
forbids  a  promoter  from  taking  from  the  owner 
of  the  property  compensation  for  services  which 
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he  may  have  rendered  be  is  allowed  in  England  to 
take  it  if  the  fact  is  stated  in  the  prospectus  of  the 
company  which  is  sent  out  to  secure  subscriptions. 

But  the  promoters  will  not  be  allowed  the 
amount  stated  in  the  prospectus,  if  there  is  a  con- 
cealment as  to  further  compensation  to  be  made 
them.  Ez  parte  Williams,  L.  R.  2  Eq.  216,  86  L.  J. 
Ch.  474, 14  Week.  Rep.  7U3, 14  L.  T.  N,  8.  456. 

If  the  promoter  receives  shares  of  stock  from 
the  owner  of  the  property  which  is  sold  to  the 
company,  he  may  be  compelled  to  pay  to  the  com- 
pany their  highest  value  after  he  received  them. 
Re  Fitzroy  Bessemer  Steel  Co.  5U  L.  T.  N.  8. 144,  81 
Week.  Rep.  475. 

If  the  owner  of  property  agrees  to  pay  the  pro- 
moter of  the  corporation  a  commission  for  effect- 
ing  the  pale,  the  corporation  may  enforce  payment 
of  the  unpaid  portion  of  the  amount  by  the  owner 
to  Itself,  upon  discovering  the  ezistenoe  of  the 
agreement.  Whaley  Bridge  CaUco  Printing  Co.  v. 
Green,  L.  R.  5  Q.  B.  Div.  100,  28  Week.  Rep.  861,  4B 
L.  J.  Q.  B.  8!»,  41 L.  T.  N.  8. 674. 

In  Emma  Silver  Min.  Co.  v.  Lewis,  L.  R.  4  C.  P. 
Dlv.  896.  48  L.  J.  C.  P.  257, 40  L.  T.  N.  8.168,  27  W«ek. 
Rep.  836,  metal  brokers,  who  had  been  handling 
the  metal  from  a  certain  mine  and  who  assisted  a 
promoter  in  disposing  of  the  mine  to  a  corporation 
which  was  formed  to  purchase  it,  were  held  to  be 
themselves  promoters  and  compelled  to  refund 
the  amount  which  they  had  received  for  their  serv- 
ices in  the  transaction. 

From  the  time  that  the  formation  of  the  coin- 
pany  is  Initiated  the  promoters  stand  in  confiden- 
tial relations  to  each  other,  and  it  is  not  then  com- 
petent for  any  of  them  to  purchase  property  for 
the  purpose  of  the  corporation  and  sell  it  at  an 
advance,  without  a  full  disclosure  of  the  facta. 
South  Joplln  Land  Co.  v.  Case,  104  Mo.  672;  Padu- 
cah  Land,  Coal  &  Iron  Co.  v.  Mulholland,  15  Ky.  L. 
Rep.  22. 

Where  promoters  represented  that  certain  silver 
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,  subflcribed  for  said  one  hundred  shares  of  said 
stock;  each  receiving  ten  shares,  and  each 
paying  the  sum  of  $600.     Said  Wilcox  was 

g resent  at  the  first  meeting  of  the  stock- 
olders,  and  was  elected  temporary  clerk  and 
a  director,  and  voted  in  favor  of  the  follow- 
ing resolution,  which  was  adopted :  'Where- 
as, John  B.  Foley  is  the  owner  of  certain 
letters- patent  of   the  United  States   for  im- 

Srovemcnts  in  ^as  stoves,  issued  to  said  John 
;.  Foley  (the  one,  Ko.  868,938,  granted 
August  80,  1887;  the  other.  No.  421,258, 
granted  February  11,  1890)  ;  and  whereas, 
said  letters- patent  are  necessary  and  con- 
venient for  the  purpose  of  this  company,  and 
are  valued  at  the  sum  of  twenty- three  thousand 
dollars ;  and  whereas,  the  said  John  6.  Foley 
is  a  subscriber  for  the  capital  stock  of  this 
corporation  to  the  amount  of  twenty  thousand 
five  hundred  dollars :  Therefore,  voted,  that 
the  directors  be,  and  hereby  are,  authorized 
and  instructed  to  purchase  said  letters- patent 
Nos.  868,988  and  421,258  from  said  John  B. 
Foley  for  the  sum  of  twenty-three  thousand 
dollars,  and  to  pay  him  for  the  same  by  cred- 
iting  his  stock  account  the  amount  of  his 
subscription,  to  wit,  twenty  thousand  dol- 
lars, and  issuing  to  him  full-paid  certificates 
for  same,  and  to  pay  him  the  balance  of  said 
purchase  price,  to  wit,  three  thousand  dol- 
lars, in  cash. '  On  the  same  day,  at  the  first 
meeting  of  the  directors  of  such  corporation, 
said  mlcox  was  present,  and  voted  in  favor 
of   the   following  resolution,    which    was 


passed :     'Voted,    to   purchase  of  John   B* 
Foley,  as  authorized  and  instructed  Ixy  vatm 
of  the  stockholders  passed  this  day,  letters- 
patent  of  the  United  States  Nos.  868,988  and 
421,258,  and  that  in  payment  therefor  tb» 
president  and  secretary  be  instructed  to  issue- 
to  him  stock  certificates,  full  paid,  to  the 
amount  of  twenty  thousand  dollars,  and  thai- 
the  treasurer  be  instructed  to  pay  him  the  sum. 
of  three  thousand  dollars  in  cash,  upon  receipt 
of  proper  deeds  of  said  letters- patent. '     At  a. 
meeting  of  the  directors  of  the  plaintiff  cor- 
poration, held  February  24,  1890, — three  daya 
after  the  organization  of  the  corporation, — it 
was  agreed  between  Foley  and  the  Yale  Ga» 
Stove  lllompany  that  three  notes  for  one  thou- 
sand dollars  each,  payable  two,  four,  and  six 
months  from  that  date,  should  be  given  by^ 
the  company,  and  accepted  by  Foley,  in  plac»> 
of  the  $8,000  in  cash  which  it  had  been  ar- 
ranged should  be  paid  Foley  as  a  part  of  the- 
purchase  price  of  said  letters- patent.     Said 
Foley  was  also  a  director  of  saia  corpomtion. 
Said  three  notes  were  duly  received  by  said 
Foley,  and  400  shares  of  paid-up  stock  of 
said  company,  of  the  par  value  of  $20,000, 
were  issued  to  said  Foley,  in  pavment  of  hi» 
subscription  for  said  amount  of  stock.     A» 
soon  as  could  be  conveniently  arranged  there- 
after, he  transferred  to  each  of  his  ten  asso- 
ciate subscribers,    including   said   Wilcox, 
twenty  shares  of  the  stock  so  issued  to  him, 
and  also  transferred  to  the  treasurer  of  th» 
corporation  one  hundred  shares  of  said  stock ;. 


mined  were  of  flrreat  value  and  oould  be  obtained 
for  $80,000,  and  tbe  corporation  after  purobaslng 
them  discovered  that  they  were  worthless  and  that 
the  amount  paid  was  only  $10,000,  the  promoters 
having  divided  the  |20,000  between  them,  the  cor- 
poration was  held  entitled  to  recover  the  purchase 
price,  all  sums  expended  on  tbe  mines  prior  to  the 
dtecovery  of  the  fraud,  and  interest  thereon.  8t^ 
Louis  &  U.  8.  Min.  Co.  v.  Jackson,  5  Cent.  L.  J.  817. 

Where  certain  persons  bid  in  land  at  auction  at 
$5.06  per  acre,  and  oreranized  a  corporation  to  take 
it  at  $25  per  acre,  taking  back  notes  and  mortira^ 
to  themselves  for  the  purchase  price,  which  was 
Bubsequeutly  foreclosed,  tbe  court  compelled  them 
to  surrender  tbe  notes  and  mortgage  and  cancelled 
the  foreclosure  decree  on  such  mortgage,  by  which 
means  the  promoters  were  compelled  to  restore  to 
the  corporation  an  amount  about  equal  to  the 
secret  profit  which  they  made  out  of  the  transac- 
tion. Bz-Mlssion  Land  Sc  Water  Go.  v.  Flash,  07 
Oal.fiia 

Where  persons  who  had  an  option  to  purchase 
property  for  $SO,000  represented  to  the  subscribers 
tlwt  the  option  would  oost  $90,000,  and,  after  se- 
curing the  subecriptions  and  the  money  thereon, 
paid  the  $00,000  and  converted  $70,000  to  their  own 
use,  it  was  held  that  an  action  on  behalf  of  the 
corporation  to  recover  the  $70,000  was  maintain- 
able.  Pittsburg  Min.  Go.  v.  Spooner,  74  Wis.  807. 

IrioMMty  to  eofporaMofk 

Tlie  oases  above  dted  have  been  mostly  suits  by 
or  on  behalf  of  the  corporation  and  the  doctrine 
to  be  deduced  from  them  is  that  the  promoter  may 
be  compelled  to  turn  over  to  the  corporation  his 
secret  profits,  and  that  is  dlstlnotly  held  In  Hicbens 
V.  Oongreve,  1  Buss,  ft  M.  IM. 

There  may  also  be  a  liabUity  to  the  oorporatton 
on  tbe  ground  of  misrepresentationa. 

Thus  tn  a  ease  where  the  corporation  was  nnrev- 
Irtered  and  was  therefore  nothing  bat  a  partnevw 


ship,  it  appeared  that  tbe  promoters  had  adver> 
tiaed  that  ail  except  a  certain  amount  had  been* 
paid  in  and  they  were  held  liable  to  make  up  alt 
that  had  not  been  paid,  to  the  amount  atated  br 
them.  Be  Royal  Victoria  Palace  Theatre  Syndi- 
cate, L.  B.  18  Eg.  081, 48  L.  J.  Gh.  751,  fS  Week.  Bep.. 
878,  SO  L.  T.  N.  &  608. 

If  the  promoter  was  also  tbe  owner  of  the  prop* 
erty  which  was  sold  to  the  corporation,  his  fraud 
may  entitle  the  corporation  to  a  reeciasion  of  tli» 
contract. 

Upon  discovering  that  the  promoter  had  an  un* 
dlBolosed  interest  In  the  sale,  the  whole  contract 
may  be  rescioded  and  the  consideration  must  be- 
refunded.  liodsay  Petroleum  Co.  v.  Hurd,  L.  R- 
sap. S21, 28 Week. Bep.  488. 

And  If  the  owner  of  the  property  assists  the' 
promoter  In  making  a  secret  profit  out  of  tlie- 
transactlon,  the  contract  may  be  rescinded  against 
him.  Atwool  V.  Menyweather,  L.  B.  5  Bq.  464,. 
fiote,  87  L.  J.  CSi.  85. 

Where  the  ownen  of  property,  the  title  of  which* 
was  defective,  organised  a  corporation  to  pur- 
chase It  and  concealed  the  defect  in  title  from  tbe- 
company,  they  were  held  liable  to  return  the- 
whole  of  the  purchase  money.  Phosphate  Sewaxe- 
Go.  V.  Hartmont,  L.  B.  6  (%.  DIv.  884,  46  L.  J.  Ch. 
661,87L.T.N.aO. 

But  in  such  cases  the  promoter  is  held  entitled  to- 
have  the  property  returned  In  case  be  is  required 
to  account  for  profits. 

The  mere  fact  that  the  promoter  did  not  dli-- 
close  the  fact  that  he  was  the  seller  to  the  corpora* 
tlon  and  that  he  was  making  a  profit,  will  notrea* 
der  him  liable  to  return  to  the  corporation  the* 
profit  made  after  the  property  has  been  sold  by 
tbe  corporation,  so  that  rescission  of  the  contract 
has  become  imposslbleb  He  Cape  Breton  Go.  L.  B» 
86  C!h.  DIv.  281,  afibrmed  In  L.  B.  80  Gh.  Dlv.  786. 

If  at  the  time  of  the  purchase  of  the  properlr 
snbeequentiy  sold  to  the  corporation,  the  pui^ 


im. 
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ftDd,  between  Wilcox  and  Foley,  transfers 
were  made,  as  provided  in  said  agreement, 
between  them;  Foley  receiving  ten  of  the 
twenty  shares  subscribed  for  by  Wilcox,  and 
Wilcox  receiving  on  or  before  December  1, 
1890,  from  Foley,  fifty  of  the  one  hundred 
ibares  issued  to  Foley  as  a  part  of  the  pur- 
chase price  of  said  patents.  The  first  note  for 
$1,000  was  paid  to  said  Foley,  and  out  of  the 
proceeds  thereof,  on  April  80,  1890,  he  paid 
to  said  Wilcox  $800,  which  .was  expressed  to 
have  been  received  by  Wilcox  on  ^account  of 
contract.'  When  the  second  note  matured, 
though  the  corporation  had  the  funds  in  the 
bank  to  pay  the  same,  and  though  said  Foley 
could  have  had  the  pavment  oi  the  same  at 
once,  and  was  requested  by  said  company,  to 
receive  payment,  vet  Foley  declined  to  re- 
ceive payment.  Sis  reason  for  so  doing  was 
his  unwillingness  to  pay  any  further  sum  to 
Wilcox.  Foley  did  not  draw  the  payment 
of  the  second  note  until  a  few  days  before  the 
9th  of  October,  1890 ;  and  on  the  9th  of  Oc- 
tober, 1890,  he  paid  Wilcox  $500,  and  took 
from  him  a  receipt  for  such  sum  'on  account. ' 
Foley  did  not  draw  the  payment  of  the  third 
Doie  when  due,  although  he  could  then  have 
done  so,  and  was  requested  so  to  do  by  the 
company.  Said  note  has  never  been  paid, 
and  said  company,  having  learned  of  said 
igreement  between  Foley  and  Wilcox  re- 
specting the  division  of  the  proceeds  of  the 
nle  of  said  patents  to  the  company,  now  de- 
cline to  pay  the  same.    Payment  of  said  note 


has  never  been  demanded  by  said  Foley. 
His  reason  for  not  having  demanded  the  same 
was  his  unwilliugness  to  make  any  further 
payment  to  Wilcox. 

6  On  the day  of — ,  1891,  Wilcox 

brought  suit  against  Foley  upon  the  said 
written  agreement  between  tliem,  the  same 
being  one  of  the  suits  in  which  this  finding 
is  made.  If  said  agreement  between  Foley 
and  Wilcox  is  valid,  there  is  due  thereon 
from  Foley  to  Wilcox  the  sum  of  $1,000. 
After  said  suit  was  brought  the  terms  of  the- 
written  agreement  betweeli  Wilcox  and  Foley 
first  became  known  to  the  directors  of  the 
Yale  Gas  Stove  Company,  whereupon  said 
company,  having  been  advised  that  said 
agreement  between  Wilcox  and  Foley  was  il- 
legal and  void,  instituted  their  action  against 
said  Wilcox,  which  is  one  of  the  cases  Id 
which  this  finding  is  made.  Of  the  eighty- 
shares  of  stock  so  received  by  said  Wilcox, 
five  shares  had  been  transferr^  by  him  to  one 
Starr  before  the  commencement  of  said  suits, 
fifty-five  of  said  shares  stand  in  the  name  of 
Henrietta  B.  Wilcox,  and  twenty  are  owned 
by  said  Wilcox.  Of  the  fifty -five  sharea 
owned  by  Henrietta  B.  Wilcox,  twenty  shares- 
were  the  shares  originally  subscribed  for  by 
Wilcox  in  his  own  name.  He  in  fact  acted 
at  the  request  of  his  wife,  and  as  her  agent, 
in  making  such  subscription,  and  the  $600 
paid  for  said  stock  was  the  money  of  said 
Henrietta  B.  Wilcox.  Said  twenty  shares 
were   issued   to   said    Wilcox    as   trustee. 


efaasers  are  not  In  the  lelatlOD  of  promoten  to  the 
eoiporatloii,  the  mere  f  aot  that  they  subeequently 
beoome  so  will  not  render  them  liable  for  secret 
profits  made  on  the  sale.  If  do  resoisslon  of  the 
contract  can  be  had.  Lady  well  Mlo.  Go.  v.  Brookes, 
LB.8ftCh.Dlv.896,  affirmed  K  R.  85  Ch.  Dlv.  400, 
iSL  J.  Ch.884, 66  L.  T.  N.  8. 6T7,  8S  Week.  Bep.TSS. 

The  general  rule  also  Is  as  shown  above  that  the 
promoter  will  not  be  permitted  to  reoeWe  shares 
•8  full  paid  when  they  are  not  so. 

Hence  If  ttie  promoter  takes  from  the  vendor  of 
tlie  property  part  of  the  shares  irl  ven  for  the  prop- 
erty noder  a  secret  agreement  between  them,  he 
niay  be  compelled  to  pay  to  the  liquidator  of  the 
company  their  full  value.  Re  Morvah  Ck>n8o]s  Tin 
mn.  Co.  Si  Week.  Rep.  40. 

8o  where  four  persons  organized  a  corporation 
•nd  took  all  the  shares  themselves,  paying  there- 
for only  three  fifths  of  their  value,  but  entering 
OQthe  books  of  the  company  the  fact  that  the 
ibarea  were  folly  paid,  after  which  the  stock  was 
•old  to  other  persons,  the  company  upon  discover- 
ing the  fraud  were  held  entitled  to  compel  them 
to  pay  In  the  balance  of  the  amount.  Society  for 
niiutratloa  of  Praotloal  Knowledge  v.  Abbott,  9 
Beav.ttO. 

But  droumstanoes  may  arise  nnder  whldh  It 
would  not  be  equitable  to  compel  the  payment  of 
tlw  money  and  It  will  not  then  be  done. 

Thus,  where  all  the  shares  of  a  corporation*  are 
•Dotted  to  the  owners  of  the  property  in  payment 
for  It,  the  oorporation  cannot  compel  certain  of 
Ike  owners,  who  take  a  prominent  part  In  the  af- 
ftdis  of  the  company,  to  pay  the  difference  between 
the  nominal  value  of  their  shares  and  their  Inter* 
«it  In  the  property.  E»  parU  ODaylor,  Lb  B.  U  Gb« 
1MT.80O. 

Bo  where  a  'nnmber  of  persons  assoolated  to- 
istfacr  to  work  a  patent,  and  isined  shares  to  them- 
Mtres  without  payhifr  for  them,  the  mere  fact  that 

niMeqoently  other  persons  were  taken  Into  the 


concern  who  paid  for  their  shares  does  not  render 
the  original  members  liable  to  pay  up  their  shares' 
to  the  liquidator  upon  the  winding  up  of  the  cor- 
poration. Be  British  Seamless  Paper-Box  Co.  L. 
R.  17  Ch.  Dlv.  407,  GO  L.  J.  Ch.  407, 44  L.  T.  K.  S.  496,. 
29  Week.  Rep.  090. 

In  Patty  v.  Hlllsboro  Roller  Mill  Go.,  4  Tex.  Civ. 
App.  224,  a  subscriber,  whom  the  court  calls  a  pro- 
moter, was  held  entitled  to  withdraw  his  subscrip- 
tion before  the  org'anisatlon  of  the  corporation.  If 
the  one  who  was  to  furnish  the  consideration  for 
which  the  capital  of  the  oorporation  was  to  be^ 
paid,  consisting  of  a  plant  to  be  operated  by  th» 
corporation,  consented  to  the  withdrawal* 

lAdMUtiy  to  mAeeHbrnm, 

In  addition  to  the  liability  to  the  oorporation  as 
such  a  separate  liability  Is  recoffniaed  under  cer- 
tain circumstances  to  Individual  subscribers. 

In  England  the  charter  Is  not  granted  until  the 
stock  Is  subscribed  for  and  everything  In  readiness 
to  proceed  with  thebushiess  of  the  concern.  Hence 
some  provision  must  be  made  for  the  custody  of 
the  money  paid  In,  and  for  the  neceseary  work  pr^ 
paratory  to  obtaining  the  charter.  This  was  for- 
merly done  by  the  promoters,  but  is  now  generally 
done  by  a  provisional  oommlt^e  of  directors. 
These  persons  are,  however,  generally  found  by 
the  promoters  or  are  the  promoters  themselves,  so 
that  many  of  the  decisions  applying  the  law  to  a 
given  state  of  facts  have  dealt  with  members  of  » 
provisional  committee.  These  decisions  are  col- 
lected here  because  of  the  light  whloh  they  throw 
upon  the  general  question. 

If  the  scheme  proves  a  failure  the  money  paid  In 
must  beretumeid. 

If  the  ones  originating  the  scheme,  after  procur- 
ing the  money  to  be  paid  In,  abandon  It,  the  sub- 
soribers  may  recover  back  the  money  paid  without 
any  deduction  for  expenses  Incurred.  NookeJsv» 
Oraaby ,  2  Bam.  a;  a  814«  0  DowL  4  B.  VSU 


M 


GOMNBCTICUT  SUPBEMB  COUBT  OF  EbBOBS. 


Twenty  shares  were  afterwards,  at  the  reqaest 
of  Wilcox,  tranc^erred  to  her  by  said  Foley 
mB  bonus  upon  said  subscription.  The  re- 
maining fifteen  of  said  fifty -five  shares  were 
transferred  to  said  Henrietta  B.  Wilcox  by 
her  husband  in  consideration  of  an  indebted- 
ness of  said  Wilcox  to  his  wife  in  about  the 
sum  of  $800.  Said  Wilcox  at  no  time  in- 
formed his  wife  of  said  agreement  between 
himself  and  Foley.  Since  its  formation  said 
•corporation  has  continued  to  manufacture  and 
49elf  gas  stoves  under  said  patents,  the  busi- 
nses  of  said  company  has  been  prosperous, 
and  said  company  has  paid  in  eacn  and  every 
year  upon  its  capital  stock  dividends  ranging 
from  10  to  16  per  cent.  I  find  the  value  of  said 
stock  to  be  $60  a  share.  Said  corporation 
has  never  oifered  to  return  or  transfer  to  either 
«aid  Foley  or  said  Wilcox  said  patents,  or 
KDj  part  or  interest  therein,  and  has  not  done 
any  act  in  rescission  of  its  purchase  of  said 
inventions. 

''At  the  request  of  all  the  parties  to  said 
-causes,  the  questions  of  law  arising  upon  the 
same,  and  upon  said  facta,  are  reserved  for 
the  advice  and  consideration  of  the  supreme 
<M)urt  of  errors,  next  to  be  holden  at*  New 
Haven,  within  and  for  the  third  judicial 
•district,  on  the  third  Tuesday  of  January, 
1894,  except  that  Judffment  is  rendered,  in 
favor  of  Henrietta  B.  Wilcox  in  the  first-en- 
titled case." 


Meun.  Ailing t  Webb  A  Horehovse* 

for  the  Gas  Stove  Company  and  Foley: 

A  director  is  under  the  obligations  of  a  trus- 
tee and  the  corporation  is  his  cestui  que  irutt. 

Mallory  v.  Mallory  Wheeler  Co.  61  Conn.  181. 

A  director  is  liable  to  be  sued  by  the  corpo- 
ration for  all  profits  which  he  may  have  se- 
cretly made,  directly  or  indirectly,  irom  deal- 
ings with  the  corporation. 

Cook,  Stock  &  Stockholders,  §  649;  Oilman, 
C.dS.R.  Co.  V.  Kelly,  77  HI.  426. 

A  director  commits  a  breach  of  trust  in  ac- 
cepting a  gift  or  secret  pay  from  a  person  who 
is  contracting  or  who  has  contracted  with  the 
corporation,  and  the  corporation  may  compel 
the  director  to  turn  over  to  it  all  money  or 
property  so  received  by  him. 

Cook,  Stock  &  Stockholders,  §  650;  War- 
deU  V.  Union  Pae,  R.  Co.  103  U.  8.  651,  26 
L.  ed.  609;  Courrier  v.  Neu)  York,  W.  8.  d 
B.  R.  Co.  35  Hun,  356;  Emma  Silver  Min,  Co. 
V.  Lewit,  L.  R  4  C.  P.  Div.  396;  Bank  of 
London  v.  Tyrrell,  5  Jur.  N.  S.  924;  IfeOour- 
key  V.  Toledo  db  0.  Cent.  B.  Co.  146  U.  8.  586, 
86  L.  ed.  1079. 

A  contract  by  which  a  director  of  a  railroad 
company  uses  his  official  position  to  secure 
personal  advantage  to  himself,  is  either  wholly 
void,  or  inures  to  the  benefit  of  the  company. 

Sargent  t.  Kansas  Midland  R  Co.  ^  Kan. 
672. 

The  case  would  be  clear  against  Wilcox 


The  authority  of  that  case  was  reougnlsed  In 
Button  V.  Thompson,  8  H.  K  Ob&  161,  6  Rail  w.  Gas. 
T08. 

Upon  abandonment  of  the  projeot,  the  deposits 
may  be  reoovered  baok.  Chaplin  v.  Clarke,  4  Ezch. 
402;  Moore  v.  Garwood,  4  Bxoh.  681,  10  L.  J.  Exch. 
16. 

If  sufBcient  deposits  are  not  paid  to  make  it 
possible  to  undertake  any  of  the  business  of  the  oon- 
oem,  all  must  be  returned  to  the  depositors.  Wal« 
stab  V.  Spottiswoode,  15  Mees.  k  W.  GOL 

So  the  projectors  may  be  compelled  to  return  the 
money  subscribed  and  paid  in  for  the  construction 
of  a  railroad,  if  they  have  aided  in  the  formation 
of  another  rival  Une,  which  has  made  the  projected 
line  impossible,  and  have  been  speculating  with 
the  money  so  paid  in.  Wilson  v.  Stanhope,  2  Colly. 
€b.  Gas.  eS9, 10  Jur.  421. 

The  finance  committee  maybe  compelled  to  ac- 
count, dements  v.  Bowes,  1  Drew.  684,  1  Week. 
Bep.  442,  1  Eq.  Rep.  563,  23  L.  J.  Ch.  1022. 

In  Manistee  Lumber  Co.  ▼.  Union  Nat.  Bank 
of  Chicaffo,  148  UL  490,  a  contract  by  the  promoters 
with  the  holder  of  claims  against  an  insolvent  cor- 
poration whose  property  was  to  be  purchased, 
which  claims  were  to  be  taken  at  a  certain  price 
and  paid  for  in  cash  and  stock  of  the  new  com- 
pany, to  turn  over  the  dividends  received  on  such 
stock  in  case  the  new  company  was  not  formed, was 
onforced. 

A  liability  to  subscribers  may  also  arise  In  case 
the  promoters  are  fruil  ty  of  fraud  or  misrepresenta- 
tion. 

If  the  entire  scheme  is  fraudulent,  all  the  pro- 
jectors may  be  held  liable  for  the  money  paid  in. 
Colt  V.  Woollastoo,  2  P.  Wms.  154. 

If  the  project  is  a  bubble,  the  subscribers  may 
maintain  an  action  to  recover  back  their  deposits. 
<3reen  v.  Barrett,  1  Sim.  45. 

If  the  scheme  is  known  by  the  promoters  at  the 
time  of  the  subscription  to  be  impracticable,  the 
subscribers  may  recover  their  deposits.  Harvey 
V.  CoUett.  15  Sim.  882, 4  BaUw.  Gas.  887, 15  L.  J.  Ch.  N. 
£.878,  10  Jur.  808. 
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One  Induced)  to  purchase  shares  by  false  repre- 
sentations in  the  prospectus  has  a  rlg^ht  of  action 
to  recover  his  damages.  Gerhard  v.  Bates,  8  El.  ft 
Bl.  478, 20  Bng.  L.  &  Bq.  188. 

A  stockholder  who  was  induced  to  take  hisstook 
by  the  fraudulent  representations  of  a  promoter 
may  maintain  an  action  a^ralnst  him  for  the  dam- 
ages.   Miller  v.  Barber,  86  N.  Y.  568. 

Promoters  are  liable  in  damafiresto  a  subscriber 
whose  subscription  is  procured  by  fraud.  Pad- 
dock V.  Fletcher,  42  Y t  889:  Cridland  v.  DeMauley, 
1  DeG.  &  &  460, 12  Jur.  1015;  YoUaos  v.  Fletcher,  1 
Ezch.  20. 

Judgment  was  entered  for  plaintiff  In  Owen  v. 
Challis.  8  a  B.  115,  5  Bailw.  Gas,  587,  1  I>owl.  &  L. 
802,  17  L.  J.  C.  P.  288,  12  Jur.  701,  and  Ooupland  v. 
Challis,  2  Bxch.  682.  because  of  the  entry  of  a  bad 
plea. 

A  promoter  may  be  held  liable  for  false  informa- 
tion furnished  to  be  used  in  a  prospectus,  although 
he  does  not  in  fact  himself  see  or  approve  the 
prospectus  after  it  is  ready  for  circulation.  Qlasier 
V.  Bolls.  60  L.T.N.S.  601. 

In  Kempson  v.  Saunders,  4  Blnir.  5, 12  Moore,  44, 8 
Car.  &  P.  866,  an  action  to  recover  money  paid  fot 
stock  to  one  who  was  not  an  orifirinal  projector  was 
sustained,  the  court  remarking  that  the  seller  may 
sue  the  one  from  whom  he  bought  until  at  last  they 
come  to  the  original  projectors,  and  in  getting  at 
them  a  great  service  will  be  done. 

If  one  procures  subscriptions  by  representing 
that  the  property  belongs  to  a  third  person  and 
can  be  bought  for  a  certain  price,  when  it  in  fact 
belongs  to  him  and  the  price  stated  is  a  large  ad- 
vance on  what  he  paid  for  It,  one  induced  to  sub- 
scribe by  such  representations  may  recover  baok 
his  subscription.    Short  v.  Stevenson,  88  Pa.  95. 

Where  the  promoters  only  allotted  a  few  of  the 
shares,  determining  to  take  the  rest  themselves  if 
they  could  make  a  profit  on  them  and  If  they  could 
not  to  reject  them,  a  suit  was  sustained  for  a  re- 
turn of  the  deposits.  BUUn  v.  Agar,  1 81m.  8«,  8 Lb 
J.  Ch.L 

A  statement  that  the  consideration  for  the  pro|^- 
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even  if  he  was  DOt  a  direotor,  because  be  waa 
the  promoter  of  thla  corporation. 

A  promoter  is  not  allowed  to  receive  or  re- 
tain a  secret  profit  given  to  bim  by  tbe  partiea 
with  whom  the  corporatioo  contracts. 

Cook,  Stock  &  Stockholders.  §  051;  Mora- 
wetz,  Priv.  Corp.  §  546;  Bagnall  v.  CarWm, 
L.  R.  6  Cb.  Div.  871;  New  Sombrero  Photphate 
Co.  ▼.  EHanger,  L.  R  5  Cb.  Div.  78;  Simont 
V.  Vvlean  OU  A  Min.  Co.  61  Pa.  203. 100  Am. 
Dec.  688;  8ouih  JopHn  Land  Oo.  ▼.  Cam,  lOi 
.Mo.  572. 

The  promoters  of  a  corporation  stand  in  a 
coofldential  relation,  not  only  to  each  other, 
but  to  all  wbo  may  subseqaently  become  mem- 
bers of  tbe  corporation,  from  the  time  they 
beg^D  to  promote  the  association,  and  will  be 
required  to  account  for  tbe  profits  made  by 
the  purchase  of  the  property  for  the  company, 
and  its  sale  to  it  at  an  advance. 

PadUiCah  Land  Coal  dt  Iron  Co,  v.  MalM- 
land,  15  Ky.  L.  Rep.  23. 

That  no  fldudarv  relations  existed  between 
the  corporation  and  its  promoters,  at  the  time 
the  latter  obtained  a  contract  for  tbe  purchase 
of  land,  wiU  not  prevent  the  retention  on  their 
part  of  tbe  secret  profits  in  the  sale  of  the  land 
10  the  corporation,  from  being  f  t and u lent. 

Ex-Mimion  Land  A  Waier  Co.  v.  Flash,  97 
Cal.  610. 

Wilcox  sboald  not  be  beard  to  say  that  the 
plaintiff  is  not  tbe  proper  party  to  bring  suit. 


Grayr.  Lewis,  L.  R.  8  Cb.  App.  1086;  flsr 
«y  T.  Veaeie,  24  Me.  0,  4t  Am.  Dec.  864. 

Mmrs.  Doolittle  A  Bennett,  for  Wilcox: 

Tbe  objections,  that  a  resale  to  some  new 
corporation  was  contemplated,  that  the  pur- 
cbase  price  was  to  be  stock  of  such  corpora- 
tion, that  but  little  time  elapsed  between  the 
two  contracts  are  not  fatal. 

Lady  well  Min.  Co.  v.  Brookes,  L.  R  84  Cb. 
Div.  896.  L.  R.  85  Ch.  Div.  400;  Governs 
Com,  L.  R.  20  £q.  Cas.  114;  New  Sombrero 
Phosphate  Oo.  v.  Erlanger,  L.  R.  5  Ch.  Div. 
78;  Erlanger  v.  New  Sombrero  Phosphate  Co.  8 
App.  Cas.  1218. 

If  it  be  assumed  that  Mr.  Wilcox,  as  direc- 
tor or  while  holding  a  fiduciary  relation  to  the 
corporation,  sold  the  patents  to  it  without  dis- 
closing his  interest  therein,  such  sale  is  yet  not 
void  but  is  voidable  only.  Until  rescinded  by 
tbe  company  it  is  good. 

Barr  v.  New  York,  L.  B.  AW.  R.  Co.  125 
N.  T.  268. 

Inasmuch  as  Mr.  Wilcox  was  acting  for 
bimself  alone  and  was  not  a  fiduciary  of  the 
company  at  the  time  when  be  acquired  bis 
interest  in  the  patents,  there  were  but  two 
courses  open  to  tbe  company,  to  wit:  they 
could  affirm  the  sale,  or  rescind  it.  return  the 
patents  and  sue  for  their  price.  They  cannot, 
as  they  are  bere  attempting,  keep  the  patents, 
and  recover  tbe  consideration  received  by  Wil- 
cox from  Foley. 


erty  Is  £21,000  when  that  amount  Included  £ft,000 
for  promotion  money  is  so  far  untrue  that  all  who 
■sued  the  prospeotos  oontainlng  tbe  statement 
wlU  he  held  liable  for  a  return  of  the  depodts- 
capel  y.  8im*8  Ships  Composition  Oo.  36  L.  T.  N.  & 
SOT.  36  Week.  Bep.  Q80, 67  L.  J.  Ch.  718. 

If  the  payment  of  the  deposit  and  tbe  sl^nlnff  of 
the  oontraot  are  Induced  by  a  fraudulent  mlsrep- 
reaeotatiOD  that  all  the  shares  have  been  allotted, 
the  sbaiefaolder  will  not  be  bound  by  the  aaree- 
ment  so  aa  to  preclude  recovery  back  of  the  de- 
posit  WoDtner  v.  Shairp,  4  C.  B.  404. 

One  wbo  la  induced  by  the  fraud  of  the  pro- 
moter to  put  money  into  a  corporation  for  the 
purpose  fli  purchasinff  property,  the  value  of 
which  Is  largely  overstated  by  the  promoter,  who 
is  its  owner,  may  recover  tbe  amount  of  the  over- 
payment, and  it  is  not  necessary  that  the  action  be 
broogfat  to  the  name  of  the  corporation.  Teach- 
out  V.  Van  Hoesen.  1  K  R.  A.  664, 76  Iowa,  118. 

Promoters  wbo  acquire  the  property  to  be  used 
by  the  corporation  wholly  at  the  cost  of  those  who 
pty  for  their  shares  and  retain  for  themselves  a 
oajorlty  of  the  stock,  which  cost  them  nothing, 
will  be  required  to  pay  to  tbe  defrauded  subscrib- 
n«  tbe  damages  caused  by  such  action.  Brewster 
T.  Hatch,  UBB  N.  T.  848,  affirming  10  Abb.  N.  C.  400. 

The  promoters  cannot  be  held  liable  on  the 
iRouQd  of  fraud,  tt  they  proceed  to  form  a  corpora- 
tion different  from  that  stated  in  the  prospectus- 
Stewart  V.  Austin,  L.  R.  8  Eq.  280. 

It  seems  that  in  snob  case  the  remedy  la  at  law 
against  the  company  into  whicb  his  money  was 
pot  Ship  V.  Croeskill,  L.  R.  10  Eq.  78, 80  L.  J.  Ch. 
maii.  T.  N.  8.865. 18  Week.  Rep.  618. 

But  the  fact  that  the  proepectus  contains  a  guar- 
antee that  a  certain  percentage  shall  be  paid  each 
year  does  not  give  one  wbo  purchases  shares  a 
right  of  aotion  against  the  promoters  for  the  div- 
^deadft,  if  they  are  not  paid.  Gerhard  v.  Bates,  8 
B.  A  BL  476, 80  Bug.  Ik  Jl;  Bq.  186. 

Under  the  English  statute  the  promoters  are 
liable  to  tubsorlbeia  if  in  the  prospectus  they  do 
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not  insert  contracts  made  by  themselves  for  prop- 
erty to  be  subsequently  sold  to  the  corporation  and 
for  a  commission  for  awarding  construction  con- 
tracts to  third  persona.  Twyoross  v.  Grant,  I*.  R. 
8  C.  P.  Div.  468. 46  L.  J.  a  P.  686, 80  li.T.  N.S.8UB. 
85  Week.  Rep.  701. 

If  contracts  required  by  statute  to  be  set  out  in 
the  prospectus  are  not  so  set  out,  the  promoters 
and  directors  may  be  held  petaonally  liable  for  the 
injuries  thereby  caused  to  subsoriberB.  Chariton  v. 
Hay,SlL.T.N.&487. 

Wbere  there  waa  an  understanding  but  no  agree- 
ment that  the  promoters  should  receive  from  tbe 
owners  a  compensation  for  their  services  which 
was  not  settled  upon  at  the  time  of  the  issuance  of 
the  prospectus,  the  mere  fact  that  the  existence  of 
such  understanding  was  not  inserted  in  the  pros- 
pectus was  not  such  fraud  as  to  render  tbe  pro- 
moters liable  to  subscribers  in  an  action  for  deiDeiti 
Arkwright  v.  Newbold,  L.  R.  17  Ch.  Div.  801, 60  L. 
J.  Cb.  872,  44  L.  T.  N.  8. 888.  86  Week.  Rep.  455. 

In  Craig  v.  PhiUips,  L.  R.  8  Ch.  Div.  728, 46  K  J. 
Ch.  48, 85  L.  T.  N.  B.  108.  tbe  vice-chancellor  held 
that  there  was  no  deceit  which  would  entitle  a 
subscriber  to  recover  on  the  following  facts:  On 
March  86  defendant  wrote  a  letter  whicb  was  sent 
to  plaintiff  among  others  recommending  a  certain 
colliery  as  a  first-class  investment:  on  May  10  he 
bought  it  with  £16,184;  on  Ifay  80  he  agreed  with 
trustees  for  a  corporation  to  be  formed  to  sell  It 
for  £83,785;  on  June  8d  a  prospectus  was  issued  in 
whicb  only  the  last-named  contract  was  men- 
tioned, and  in  which  defendant's  name  appeared 
as  director,  on  the  faith  of  which  plaintiff  sut)- 
scribed  for  shares  in  the  company. 

To  render  one  of  tbe  promoters  liable  to  refund 
deposits,  it  must  be  shown  that  he  was  one  of  the 
persons  to  whom  tbe  deposits  were  paid.  Burnside 
V.  Dayrell,  8  Bxcta.  224, 10  L.  J.  Bxoh.  46.  6  Railw. 
Cas.  67. 

So  the  provisional  committee  is  not  liable  unless 
the  money  came  to  their  bands.  Watson  v.  Cbarle* 
mont.  L.R.18Q.  a65,18Q.B.  866, 18  Jur.  117. 


COKNSCTICUT  SUFKBJfB  COUBT  OF  ERUOBfiL 


Be  Gape  Breton  Ob.  L.  R  29  Ch.  Div.  796; 
Erlanger  ▼.  New  Sombrero  Phosphate  Co,  8 
App.  Gas.  1284;  lAidyfoeU  Min,  Co,  v.  Brookee^ 
L  R.  84  Cb.  Diy.  89B,  L.  R.  86  Ch.  Dlv.  400; 
Barr  v.  New  York,  L,  E.  A  W.  R  Oo,  125  N. 
Y.  263;  Baird  v.  New  York,  96  N.  T.  567; 
Grymee  ▼.  tiandere,  98  IT.  6.  68,  24  L.  ed.  802; 
Tryon  y.  White  A  Corbin  0?.  20  L.  R  A.  291, 
62  Conn.  171. 

Fenn*  /.,  delivered  the  opinion  of  the 
court : 

Upon  the  facts  appearine  upon  the  record, 
it  is  claimed  in  behalf  of  Jedediah  Wilcox, 
the  defendant  in  the  principal  case,  that  tbe 
agreement  between  Foley  and  himself  was  a 
valid  and  proper  contract,  which  could  be 
carried  out  without  fraud,  and  contemplated 
none ;  that,  therefore,  when  he  began  to  solicit 
subscriptions  to  tbe  stock  of  the  new  cor- 
poration, he  had  an  Interest  in  the  patents ; 
that  he  was  in  fact  a  partner  with  Folev ; 
that,  in  making  this  contract  with  Foley  he 
acted  wholly  for  himself,  and  stood  in  no 
fiduciary  relation  to  the  Yale  Gas  Stove  Com- 
pany, or  an^  of  its  stockholders.  **  There 
was, "  says  his  counsel,  **  no  man,  and  no  body 
of  men,  who  had  any  hold  upon  him,  at  the 
time  he  made  this  contract,  nor  any  to  whom 
he  owed  a  duty,  nor  any  selected,  and  in 
contemplation,  to  whom  he  might  owe  a 
duty. "  The  objections  **  that  a  resale  to  some 
new  corporation  was  contemplated,  that  the 
purchase  price  was  to  be  new  stock  of  such 


corporation,  that  but  little  time  elapsed  be- 
tween the  two  contracts.  **  are  said  to  be  "all 
met  and  answered"  by  the  cases  of  LadytteU 
Min,  Co,  Y,  Brookes,  L.  R.  84  Ch.  Div.  898, 
and,  on  appeal,  L.  R.  85  Ch.  Div.  400; 
Cover's  Case,  L.  R.  20  Eq.  Cas.  114;  Ne» 
Sombrero  PhospJiaie  Co,  t.  ^frlangert  L.  R  5 
Ch.  Div.  73 ;  and  Erlanger  v.  New  Sombrero 
PhosphaU  Co,  8  App.  Cas.  1218.  It  is  further 
said  that  these  cases,  and  also  the  case  of  Barr 
V.  New  York,  L,  E,  cfe  W,  B.  Co,  126  N.  Y. 
268,  277,  and  Be  Cape  Breton  Co.  L.  R.  29 
Ch.  Div.  796,  are  authorities  for  the  defend- 
ant's further  claim,  that  ''if  it  be  assumed 
that  Mr.  Wilcox,  as  director,  or  while  hold- 
ing a  fiduciary  relation  to  the  corporation, 
sold  the  patents  to  it  without  disclosing  his 
interest  therein,  such  sale  is  yet  not  void, 
but  is  voidable  only,"  and  that  "but  two 
courses  are  open  to  the  company,  to  wit,  they 
could  afllrm  the  sale,  or  rescind  it,  return  tbe 
patents,  and  sue  for  the  price.  They  cannot, 
as  they  are  here  attempting,  keep  the  patents, 
and  recover  the  consideration  received  by 
Wilcox  from  Foley." 

In  the  light  of  the  above  claims,  we  will 
first  examine  the  cases  cited  in  their  support, 
and  see  precisely  what  they  hold.  The  prin- 
cipal and  most  recent  of  these  English  cases 
is  that  of  LadyweU  Min.  Co,  v.  Brookes,  supra, 
in  which  the  facts  were  that  on  February  1, 
1878,  one  Pal  in  and  three  associates  pur- 
chased a  leasehold  mine  for  £5,000,  with  a 
view  of  reselling  it  at  a  profit  to  a  company 


If  one  making  advances  to  others  to  aid  in  tbe 
promotion  or  a  corporation  to  purchase  property 
which  be  states  can  be  bought  for  a  certain  price, 
which  is  to  go  to  the  owners,  they  are  entitled  to 
rescind  their  contract  to  purchase  upon  learoiog 
that  there  is  a  considerable  profit  which  be  is  to 
make  by  effecting  the  sale.  Oortes  Co.  v.  Thann- 
bauser,  46  Fed.  Bep.  780. 

A  contract  releasing  the  provisional  directors 
from  liabiiity  made  in  ignorance  of  their  fraud  may 
be  avoided  when  the  fraud  is  discovered.  Orand 
Trunk  &  8.  &  P.  IT.  B.  Go.  v.  Brode,  9  Hare,  823. 

Intimately  connected  with  the  question  of  the 
recovery  back  of  deposits  is  the  further  question 
of  the  payment  of  the  expenses  of  the  undertak- 
ing. 

The  Bngllsh  parliamentary  subscription  con- 
tract provides  that  the  expenses  of  the  undertak- 
ing shall  be  paid  out  of  deposits.  Aldham  v.  Brown, 
7  Bl.  &  Bl.  164, 8  Jur.  N.  8. 158. 

And  the  letter  allotting  the  shares  may  reserve 
to  the  promoters  the  right  to  apply  deposits  to  the 
payment  of  expenses  in  such  a  way  as  to  prevent 
a  recovery  back  of  deposits  in  case  the  scheme 
proves  a  failure.  Jones  v.  Harrison,  2  Bxoh.  62, 6 
Ballw.  Cas.  188, 17  L.  J.  Exch.  182, 12  Jur.  122. 

Where  the  letter  calling  for  deposits  expressly 
states  that  the  money  is  for  necessary  expenses,  it 
cannot  be  recovered  back  upon  failure  of  the 
scheme,  if  It  has  been  so  expended.  Willey  v. 
Parratt,  8  Bxch.  211, 6  EUUlw.  Cas.  82, 18  L.  J.  Exch. 
82. 

But  after  an  application  for  shares  the  provis- 
ional committee  cannot  require  the  applicant  to 
execote  an  agreement  which  is  broader  than  that 
which  is  provided  for  by  the  Act  of  7  &  8  Vict, 
chap.  UO,  9  23.  Asbpitel  v.  Seroombe,  6  Exch.  147, 
6  Bailw.  Gas.  224, 19  L.  J.  Exch.  82. 

Signing  the  agreement  to  permit  deposits  to  be 
used  to  pay  expenses  will  preclude  a  recovery  of 
«ny  part  of  them,  if  they  are  necessary  to  pay  such 
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expenses.    Garwood  v.  Ede.  1  Exch.  864, 5  Railw. 
Gas.  18, 17  L.  J.  Exch.  29. 

And  such  result  wlU  not  be  prevented  by  the 
mere  fact  that  tbe  parliamentury  contract  is  not 
signed,  if  the  scrip  certificate  received  by  the  sub- 
scriber states  that  it  has  been.  Clements  v.  Todd, 
1  Exch.  268, 6  Bailw.  Gas.  182, 17  L.  J.  Exch.  31. 

And  if  the  contract  has  been  signed  a  nonsuit 
should  be  granted.  Atkinson  v.  Pocock,  1  Exch.79S. 

In  the  absence  of  fraud,  the  promoters  will  not 
be  prohibited  from  applying  deposits  to  tbe  pay- 
ment of  current  expenses  by  the  fact  that  tbe 
scheme  fails  because  of  failure  to  raise  tbe  amount 
required  by  statute,  if  the  subscription  papers  con- 
tained an  agreement  to  raise  a  sum  not  exceeding 
a  certain  amount,  with  no  minimum  limit,  and  pro- 
vides that  deposits  may  be  applied  to  expensea 
Watts  V.  Salter,  10  C.  B.  477,  20  L.  J.  a  P.  4a. 

On  tbe  other  hand  if  the  prospectus  contains  a 
provision  that  in  case  the  projected  corporation  to 
not  put  through  all  the  deposits  will  be  returned, 
the  promoters  are  alone  liable  for  tbe  expenses,  in- 
cluding those  of  winding  up  the  concern.  Re  Dover 
ft  B.  B.  a  P.  T.  &  C.  J.  Co.  4  DeO.  M.  &  O.  41L 

An  undertaking  to  return  the  whole  of  the  de> 
posits  without  deductions  is  binding  on  the  pro- 
moters.   Ward  V.  Londeeborough,  12  GL  B.  2% 

And  the  enforcement  of  the  promise  of  tbe  pro- 
spectus that  all  deposits  will  be  returned  will  not 
be  superseded  by  a  clause  in  tbe  subscription  con- 
tract that  deposits  may  be  applied  in  satisfactloD 
of  expenses  incurred  in  the  interest  of  the  concern. 
Mowatt  V.  Londesborouirh,  3  El.  ft  Bl.  807. 

But  a  promise  in  the  prospectus  to  return  the  de- 
posits will  not  save  them  from  being  attached  at 
tbe  suit  of  creditors.  Moseley  v.  Cressey^s  Co.  L> 
K.  1  Eq.  406, 12  Jur.  N,  S.  46,  85  L.  J.  Ch.  800, 14  L.  T. 
N,  a,  90. 

In  England  it  would  seem  that  the  allowance  for 
expenses  would  include  some  compensation  for  the 
promoter. 
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to  be  formed.  Tfaejr  afterwards  made  a  pro- 
Tisional  oontract  with  a  trustee  for  an  in- 
tended compaDy  for  £18,000  in  cash.  The 
company  was  formed,  having  for  its  prin- 
cipal object  the  purchase  of  the  mine ;  and 
Pal  in  and  his  associates  received  their  pur- 
chase money,  of  £18,000,  April  4,  1878.  Tho 
contract  of  February  1,  1878,  was  not  dis- 
closed to  the  company,  nor  did  it  become 
known  to  it  until  about  June,  1888,  after  it 
had  gone  into  voluntary  liquidation.  In 
June,  1883,  the  company  allowed  judgment  by 
default  to  go  against  them  in  an  action  by  the 
lessor  to  recover  possession  of  the  mine.  In 
1884  the  company  commenced  two  actions — 
one  against  the  executors  of  two  deceased  yen- 
dors,  and  the  other  against  the  two  surviving 
venders — to  recover  the  secret  profits  made 
by  the  vendors  on  their  sale  to  the  company, 
on  the  ground  that  they  stood  in  a  fiduciary 
capacity  to  the  company  at  the  time  the^ 
bought  the  mine.  It  was  held  that  the  evi- 
dence failed  to  show  this  to  be  the  fact,  and 
that  they  were  not  liable  to  refund  the  profit 
they  made  on  the  transaction.  The  judgment 
of  Jutiiee  Stirling,  L.  R.  84  Ch.  Div.  898, 
was  appealed  from ;  and  this  appeal  consti- 
tutes the  case  in  L.  R.  35  Ch.  Div.  400,  in 
which  the  former  judgment  was  sustained. 
There  are  several  opinions.  In  that  by  Cotton, 
L.  /.,  it  is  said  that  the  plaintiff  claims  that 
the  defendants  stood  in  such  a  position  at  the 
time  of  their  purchase  that  they  could  not 
have  claimed  to  have  bought  the  mine   for 


themselves,  and  could  not,  therefore,  sell  it 
at  an  advanced  price  to  the  companv.  This 
is  said  to  be  mainly  a  question  of  fact,  and 
on  that  question  the  contract  of  February  1, 
1878*,  was,  in  its  terms,  perfectly  absolute, 
and  not  dependent  on  any  company  being 
formed  ;  that  though,  doubtless,  it  was  con- 
templated a  company  should  be  formed,  no 
part  of  the  purchase  money  was  to  be  provided 
lor  out  of  the  funds  of  the  company,  or  tc 
consist  of  shares  of  the  company.'  And  it  \» 
added :  "  One  thing  which  is  very  strong  in 
favor  of  the  defendants  is  that  the  whole  of 
the  price,  £5,000,  was  in  fact  completely 
paid  when  the  lease  was  granted,  out  of  their 
own  money,  and  not  in  any  way  out  of  money 
provided  by  means  of  this  company. "  And, 
finally,  it  is  said  that  the  facts  found  did  not 
make  the  defendants,  at  the  time  when  they 
entered  into  the  contract  to  purchase,  persona 
so  acting  as  to  entitle  the  company  afterwards 
to  say:  *'When  you  bought  this  mine,  you 
were  acting  for  us.  This  purchase,  although 
made  by  you,  is  one  which  must  be  considered 
as  having  been  made  by  you  for  the  company 
which  was  afterwards  formed  at  your  invita- 
tion." Lindley,  L.  J.,  concurring,  said  there 
might  be  a  case  for  rescission,  if  rescission 
were  possible,  but  that  rescission  was  not 
possible,  because  the  property  assii;ned  by 
the  company  did  not  belong  to  it  any  longer. 
He  added :  **  Then  we  are  dri  ven  to  consider 
the  point  which  was  really  raised  and  decided 
in  Re  Cape  Breton  Ch. — whether,  rescission 


In  dEu^eo  V.  Genera]  Oemetery  Ck>.  5  Bhig.  X.  C. 
ea,  7  Soott,  9r,  7  DowJ.  p.  a  275,  it  was  held  that 
debt  would  lie  to  recover  for  aervioes  rendered  and 
expenses  Incurred  in  obtaining  the  obarter,  which 
eipresBly  provided  for  the  payment  of  such  ez- 
penaes,  and  the  reporter's  note  states  that  It  is  im- 
material that  the  plaintiff  was  a  member  of  tbe 
corporation,  although  tbe  effect  of  such  fact  is  not 
bronirht  out  in  the  opinion. 

But  where  tbe  promoters  concealed  from  the  cor- 
poration the  fact  that  tbey  received  certain  re- 
moneratlon  from  the  owners  of  property  for  pro- 
coring  its  purchase  by  the  corporatioo,  it  was  held 
that  their  action  operated  as  a  fraud  00  the  com- 
pany and  precluded  them  from  recovering  from 
the  company  any  compensation  for  tbeir  services 
to  It  Re  Hereford  k  S.  W.  Wagron  &  Engineering 
Co.  L.  K.  8  Ch.  Div.  9SSL  45  L.  J.  Oh.  461,  85L.T.K. 
&  40, 24  Week.  Rep.  058. 

A  statement  in  a  prospectus  tbat  subscribers  shall 
incor  no  liability  in  case  tbe  project  does  not  go 
tlirougti,  will  not  prevent  the  promoter  from  prov- 
iog  cnder  the  statute.  In  case  of  the  winding  up  of 
the  ooncem,  for  the  value  of  his  services,  since  the 
promise  is  to  the  subecribers  and  is  not  available  in 
tavor  of  the  corporation.  Re  Brampton  &  Long- 
town  a  Go.  L.  R.  10  Ch.  App.  177,  44  L.  J.  Ch.  070, 
33  L.  T.  N.  8.  5, 28  Week.  Rep.  81  & 

In  Connecticut  it  bas  been  held  tbat  no  compeo- 
lation  can  be  collected  for  procuring  subscriptions 
to  stock.  New  York  &  N.  H.  R.  Co.  v.  Ketchum,  27 
Conn.  171. 

In  Hail  V.  Vermont  &  M.  R.  Co.,  28  Vt.  401,  charges 
for  procuring  the  charter  were  disallowed,  but 
thoaeforsecuring  stock  subscriptions  were  allowed 
on  the  ground  that  the  services  were  necessary  and 
^t  a  promise  to  pay  for  them  would  be  implied. 

A  lamp  sum  cannot  be  allowed  a  promoter  for 
the  expenses  of  organization,  regardless  of  the 
Mtnal  cost  of  such  proceedings ;  but.  If  such  a  sum 
is  pnt  into  their  hands,  they  may  be  compelled  to 

J5LR.A. 


render  an  account    Mann  v.  Edinburgh  Northern 
Tramways  Co.  {X9BSS}  A.  C.  00, 68  L.  T.  N.  8. 08. 

Duty  to  Ixmdholden, 

The  trust  relation  of  promoters  does  not  appear 
to  have  been  extended  so  as  to  operate  in  favor  off 
bon  d  holders.  In  England  it  has  been  said  that  non* 
disclosure  of  contracts  Is  not  made  by  the  statute 
a  fraud  as  against  bondholders.  Cornell  v.  Hay,  L. 
R.8C.P.828,  4SIi.J.C.P.180,28  KT.N.a475,a 
Week.  Rep.  580. 

And  in  Banque  FTanoo-Egyptienne  v.  Brown,  84 
Fed.  Rep.  162,  a  case  in  which  plaintiffs  sought  to 
hold  persons  who  had  been  made  tnistees  to  receive 
and  disburse  money  raised  by  mortgage  bonds  on 
a  railroad  liable  as  trustees  ex  maieHeio  for  a  return 
of  the  subscription  money  because  of  their  connee* 
tlon  with  the  formation  of  the  company  and  the 
publication  of  a  false  prospectus,  tbe  court  appa- 
rently makes  a  distinction  between  the  rights  of 
shareholders  and  bondholders  in  favor  of  the  for- 
mer, by  stating  that  misrepresentations  by  pro- 
spectus, except  as  between  promoter  and  share- 
holder, is  to  be  tried  by  the  ordinary  criterion  of 
misrepresentation.  But  that  case  is  not  a  valuable 
authority  on  tbe  subject  of  liability  of  promoters* 
because  defendant  had  assumed  so  many  other  re* 
lations  and  the  discussion  is  based  more  upon  such 
other  relations  than  upon  their  standing  as  pro- 
moters pure  and  simple. 

Charader  of  promoter'*8  UaMHty* 

Promoters  are  Jointly  liable  for  false  represents- 
dons,  if  they  are  all  acting  together  for  a  common 
object.  Homblower  v.  Crandall,  7  Mo.  App.  220^ 
affirmed  78  Mo.  581. 

The  promoters  are  liable  as  partners.  New  Som- 
brero Phosphate  Co.  V.  Brlonger.  L.  R.  5Ch.  Div.  73. 
45  L.  J.  Ch.  425,  80  L.  T.  N.  6. 222, 25  Week.  Rep.  486. 

Persons  who  promote  a  corporation  are  liable  as 
partners  to  the  corporation  for  any  illegal  proflta 
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being  Impossible,  the  company  can  obtain 
from  Pal  in  an  account  of  the  profit  which  he 
made  by  the  transactions  which  have  been 
alluded  to, — and  that  depends  really  upon  the 
evidence.  But  the  evidence  is  not  suflScient 
to  enable  them  to  succeed.  It  is  not  proved 
that  when  Pal  in  bought — that  is,  on  the  1st  of 
February,  1873— he  bought  for  the  company 
which  was  ultimately  formed,  nor  that  when 
he  bought  the  company  was  so  far  formed  as 
to  entitle  it,  or  its  members,  to  claim  the 
benefit  of  the  purchase,  on  any  theory  of 
trusteeship.  Nor  is  it  proved  that  persons 
were  induced  to  take  shares  on  the  faith  that 
the  new  company  was  buying  from  the  old 
company.  It  is  plain  that  the  new  company 
did  not  in  fact  find  the  money  which  the 
vendors  were  paid.  Under  those  circum- 
stances, can  we  say  that  there  was  any  such 
relation  between  Palin  and  the  company  as 
to  entitle  the  company  to  say,  *Tou  bought 
for  us?'  It  appears  to  me  that  the  evidence 
is  not  sufficient  for  that  purpose.  If  it  were, 
we  could  see  our  way  to  give  rel ief . "  Loopes, 
L,  J, ,  also  concurring,  said :  **  The  question 
is.  Did  Palin  and  his  associates,  on  the  1st  of 
February,  stand  in  a  fiduciarv  position  to- 
wards this  company  that  was  thereafter  to  be 
formed?  Or,  in  oUier  words,  were  they  then 
acting  for  the  company  about  to  be  formed? 
If  they  were,  the  plaintiffs  are  entitled  to 
succeed. "  This,  he  said,  was  entirely  a  ques- 
tion of  evidence,  and  that  in  his  view  the 
evidence  did  not  establish  this  conclusion. 


'^They  bought  the  mine  themselves,  and  paid 
for  it  out  of  their  own  pockets.  No  person 
is  called  to  say  they  were  asked  to  take  shAies 
by  any  of  these  vendors  because  they  were 
forminff  a  company."  He  concludes:  "No 
doubt,  having  regard  to  the  secret  pn^t  that 
was  made  by  these  vendors,  the  company 
might  have  claimed  rescission  of  the  con- 
tract: but,  in  the  circumstances,  rescission 
had  become  impossible."  The  other  cases 
may  be  more  briefly  stated.  In  ^Mwr't  Ca»t, 
iupra,  one  Mappin  agreed  to  buy  a  patent 
from  Skoines  for  £05,000,  payable  partly  in 
cash,  and  partly  in  i^ares  of  a  company  to 
be  formed  to  use  the  invention.  Mappin  also 
engaged  to  use  his  best  efforts  to  organize  the 
company.  Three  months  later,  Mappin  agreed 
with  one  Wright,  who  acted  as  trustee  for  the 
proposed  company,  to  sell  the  patent  to  it 
for  £125,000,  payable  in  cash  and  shares,  and 
it  was  also  agreed  that  Mappin  should  be  ap- 
pointed managing  director.  The  company 
was  formed,  and  Mappin  became  a  director. 
The  suit  was  an  application  by  Miss  Ghover, 
a  subscriber  pressed  to  pay  ** calls,"  to  have 
her  name  removed  from  the  company's 
register  of  members  because  of  the  failure  to 
disclose  the  Mappin- Skoines  contract  in  the 
prospectus.  It  was  decided  that  the  statute 
did  not  give  a  remedy  against  the  company, 
but  only  against  a  delinquent  promoter,  and 
it  held  that  Mappin  was  not  a  promoter  when 
he  made  the  contract.  In  Erlanger  y.  New 
Sombrero  Phosphate  Go,  eupra^  a  leasehold  in- 


whioh  they  have  made,  or  for  the  damaoes  which 
are  adjudged  to  the  oorporatlon  for  failure  to  re- 
turn the  stock  which  they  received  without  i>ay- 
ment  therefor,  in  case  the  oorporatlon  elects  to 
take  the  stock.  Chandler  v.  Bacon,  30  Fed.  Bep. 
688. 

Promoters  occupy  towards  each  other  the  rela- 
tion of  partners,  as  to  subscribers  sulner  for  a  return 
of  subflcrlptions.    Getty  V.  Devlin,  54  N.  Y.  408. 

If  the  members  of  a  partnership  undertake  to  or- 
ganize a  corporation,  each  partner  is  liable  for  the 
misrepreseatations  of  his  copartners  in  the  proee- 
oution  of  the  enterprise.  Walker  v.  Anglo-Amer- 
ican Mortg.  ft  Trust  Co.  72  Hun,  884. 

The  provisional  committeemen  are  liable  to  con- 
tribute their  respective  shares  to  one  of  their  num- 
ber who  is  compelled  to  pay  a  debt  contracted  by 
them  in  furtherance  of  the  scheme.  Batard  v. 
Hawes,  2  El.  ft  BL  287, 2S  L.  J.  Q.  a  443, 17  Jur.  1154. 

In  Boulter  v.  Feplow,  9  C.  B.  488, 19  L.  J.  C.  P.  191, 
14  Jur.  248,  where  three  of  the  provisional  commit- 
tee had  hired  offices  for  the  use  of  the  corporation, 
which  was  not  yet  organized,  and  one  was  com- 
pelled to  pay  the  rent,  he  was  held  entitled  to  con- 
tribution from  the  other  two  for  their  shares  of  the 
amount  paid« 

If  a  person  procures  others  to  associate  them- 
selves with  him  for  the  purpose  of  forming  a  cor- 
poration, and  then  acts  as  their  secretary,  he  can- 
not maintain  an  action  against  them  for  his  services 
expended  on  behalf  of  the  project.  Parkin  v.  Fry, 
t  Car.  ft  P.  SIL 

In  Holmes  v.  Higgins,  1  Bam.  ft  C.  74, 2  Dowl.  ft 
B.  198,  la  which  It  appeared  that  certain  persons 
had  associated  for  the  purpose  of  procuring  a 
charter  for  a  railroad,  it  was  held  that  they  were 
partners  in  the  enterprise,  so  that  one  could  not 
maintain  an  action  against  otJiers  for  services  ren- 
dered by  him  as  a  surveyor,  although  there  is  no 
discussion  of  the  relative  rights  of  the  parties  in  the 
ebaracter  of  promoters  of  a  corporation. 

f6L.Il.  A. 


No  promoter  can  recover  his  expenditure  from 
the  others  without  consenting  to  an  account  of  all 
expenses  between  all  the  promoters.  Dentoo  v. 
Macneil,  L.  R.  2  Eq.  862, 14  Week.  Bep.8ia,  U  L.  T. 
N.  8. 721, 85  Beav.  662. 

A  flnaoce  oommittee,  acting  under  authority  of 
the  managtog  board,  will  not  be  held  alone  liable 
tor  a  misapplication  of  funds  Bubaoribed.  Car- 
penter's and  Wei6S*s  Gases,  6  De  G.  ft  &  402,  16 
Jur.  900, 21  L.  J.  Cb.  885. 

The  general  subject  of  partnershtp  liability  of 
stockholders  in  case  of  defective  or  illegal  Incor- 
poration is  treated  in  a  nou  to  Rutherford  v.  HiU, 
(Or.)17L.B.A.548. 

Effeti  of  pnymottrB"  fraud  upon  corporaCiona*  rUfiit 

against  mttacriber. 

If  a  subscription  is  procured  by  fraud,  it  oannot 
be  enforced.  Centre  ft  K.  Tump.  Road  Co.  ▼.  Mc- 
Conaby,  16  Serg.  ft  R.  140;  Venezuela  Cent.  R.  Go.  v. 
Klsch,  L.  R.  2  Eng.  ft  Ir.  App.  90. 

The  fraud  of  the  promoters  in  statements  made 
in  the  prospectus  may  entitle  a  subscriber  to  have 
his  name  removed  from  the  list.  Kent  v.  Freehold 
Land  ft  Brlok-Making  Go.  L.  R.  4  Bq.  688, 17  L.  T.  N. 
8.77. 

That  the  promoters  made  a  large  profit  out  of 
property  which  they  undertook  to  purchase  for  the 
corporatloo  will  not  reUeve  a  subscriber  from  pay- 
ing his  subscription  to  a  receiver  of  the  company. 
Dorris  v.  French,  i  Hun,  282. 

The  mere  fact  that  the  subscriber  Is  not  informed 
that  only  a  portion  of  the  subscriptions  have  been 
paid  in  is  not  such  fraud  as  wiU  avoid  a  subscrip- 
tion agreement.    Vane  v.  Cobbold,  1  Bxch.  798. 

In  Governs  Case,  L.  R.  1  Ch.  Div.  182, 46  L.  J.  Ch. 
88,  88  L.  T.  N.  8. 619. 24  Week.  Rep.  126,  affirming  K 
R.  20  Eq.  Gas.  114,  which  was  an  application  to  have 
the  name  of  a  subscriber  removed  from  the  list, 
after  the  affairs  of  the  corporation  had  begun  to  tw 
wound  up,  It  appeared  that  a  certain  person  had 
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terest  in  the  island  of  Sombrero  was  pur- 
chased by  a  syndicate  acting  for  tbemseives 
alone,  and  not  as  the  representatives  of  any 
corporation  existing  or  proposed.  Soon  after- 
wards, they  formed  a  joint-stock  company, 
and  sold  the  lease  to  it  for  double  the  price 
paid  by  them.  The  contract  of  purchase  by 
the  corporation,  at  its  instance,  wi.i  set  aside. 
In  Be  Oape  Breton  Ch,,  fupra,  the  facts,  briefly* 
were :  One  Fenn  was  the  agent  of  a  company 
to  purchase  a  specific  property,  in  which,  be- 
fore the  commencement  of  his  agency,  he  had 
acquired  an  interest.  He  did  purchase  it  for 
the  company,  without  disclosing  to  the  com- 
pany his  interest  in  the  property.  After  his 
purchase  the  facts  were  luUy  disclosed,  and, 
with  the  knowledge  so  acquired,  the  company 
elected  to  retain  the  property.  It  was  held 
the  company  could  not  recover,  but  the  court 
said :  **  This  case  is  not  the  case  of  an;a^4t 
who.  after  he  has  accepted  the  agency,  ^as 
acquired  property,  the  purchase  of  wSich  was 
within  the  scope  of  his  agency,  and  then  has 
resold  that  property  to  his  principal  at  a 
larger  sum,  in  which  case  it  is  obvious  that 
the  principal  may  say  that  the  original  pur- 
chase by  the  a^cnt  at  a  small  price  was  a 
purchase  in  behalf  of  the  principal."  In 
Barry.  New  York,  L,  B,  A  W.  B.  Go.,  125N. 
T.  263,  277,  it  is  sufficient  to  say  that  the 
principle  is  laid  down  that  a  voidable  con- 
tract remains  good  until  rescinded,  and  that, 
to  rescind,  the  property  obtained  under  the 
contract  must  be  returned. 


Who  and  what  are  *"  promoters,  **  so  called, 
of  corporations,  and  what  their  relations  to 
the  corporations  which  they  help  to  form,  has 
been  more  frequently  judicially  considered 
and  determined  by  the  English  courts  than 
by  those  of  this  country.  Some  English  cases 
appear  to  be  more  in  point,  as  applicable  to 
the  questions  arising  upon  the  record,  than 
those  cited  by  the  defendant,  to  which  we 
have  just  referred.  A  ^'promoter''  has  been 
defined  to  be  a  person  who  organizes  a  cor- 

E oration.  It  is  said  to  be,  not  a  legal,  but  a 
usiness,  term,  ** usefully  summing  up,  in  a 
single  word,  a  number  of  business  operations 
familiar  to  the  commercial  world,  bjf  iVhich 
a  company  is  generally, bi ought  ioto  ex- 
istence. "  Bro^n,  </. ,  ki'  Wi^icy  Brtdgs  Calico 
PrinUns^CQ.  v.  Ch^n,- W  Week.  Rep.  851, 
852;  Lr  R.  A  Q^B.  Dlv.  109.  That  such  per- 
sons  occupy  a  fiduciary  relation  towards  the 
company  or  corporation  whose  organization 
they  seek  to  promote  is  well  settled  by  the 
decisions  of  both  countries.  Lord  Cotton 
Drefers  to  call  them  ^  trustees. "  BagnaU  v. 
'Carlton,  L.  R.  6  Ch.  Div.  886.  Sir  George 
Jessel,  M.  i2.,  in  2feu>  Sombrero  Phosphate  Vo, 
V.  Erlanger,  tupra,  said,  "  Promoters  stapd  in 
a  fiduciary  relation  to  that  company  which  is 
their  creature. "  In  Brlangery.  New  Sombrero 
Phosphate  Co.  supra,  the  lord  chancellor  said 
of  promoters :  •'Thev  stand,  in  my  opinion, 
undoubtedly,  in  a  fiduciary  position.  They 
have  in  their  hands  the  creation  and  molding 
of   the  company.     They  have  the  power  of 


airreed  with  the  owner  of  a  patent  to  purchase  It 
for  a  oertaio  price,  and  three  montbe  afterwards 
he  made  an  airreement  with  a  trustee  for  a  corpo- 
ration to  eel!  it  to  the  corporation  for  a  price  nearly 
double  that  paid  for  It,  and  two  of  the  Judges  held 
that  at  the  time  he  made  his  purchase  he  was  not  a 
promoter  of  the  corporation,  and  that  his  failure 
to  specify  that  airreement  in  the  prospectus  was 
Dot  fraudulent,  either  under  greoeral  law  or  under 
the  statutes.  One  Judge  held  that  since,  after  the 
agreement,  he  became  a  promoter  be  should  have 
made  m  diacloaure.  and  one  held  that  the  failure  to 
make  the  disclosure  was  fraudulent  under  the 
statute,  and  three  Judges  to  one  held  that  the  plain- 
tiff was  not  entitled  to  have  her  name  removed 
from  the  list. 

But  the  company  is  not  bound  by  promises  made 
by  a  promoter  in  securing  subscriptions.  Joy  v. 
Ifanlon,  28  Mo.  App.  56. 

8o  violation  of  the  promoters*  guarantee  that  the 
railroad  would  pass  near  a  certain  tract  of  land 
Will  not  release  a  subscriber.  Braddock  v.  Phila- 
delphia, lI.d^lCB.Ca46N.J.  L.888. 

Feigned  subseripUons* 

In  many  oases  the  promoter  has  made  an  agree- 
ment With  someone  whose  influence  was  needed  in 
the  enterprise  that  if  he  would  subscribe  for  shares 
he  would  not  be  called  upon  to  pay  them,  or  ficti- 
tiously paid-up  Pbares  have  been  furnished  him  by 
the  promoter.  In  such  oases  the  corporation  is 
ircneralJy  held  to  be  entitled  to  enforce  the  liabil- 
ity apparently  assumed  by  the  subscriber. 

A  promoter's  promise  that  a  subscriber  will  not 
be  required  to  pay  for  his  shares  is  without  avail. 
Litchfleld  Bank  v.  Church,  29  Conn.  187. 

8o  an  agreement  by  the  promoters  that  the  stock 
iBued  to  one  of  the  subscribers  is  given  blm  for  the 
influence  of  his  name  and  that  he  will  not  be  re- 
quired to  pay  for  It  is  not  binding  on  the  corpora- 
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tion.  York  Park  Bidg.  Asso.  v.  Barnes  fNeb.) 
March  21,1804. 

Bo  a  secret  agreement  that  a  subscriber  may,  at 
his  option,  be  relieved  from  a  portion  of  bis  sub- 
scription is  not  valid  as  against  other  subscribers. 
YHiite  Mountain  R.  Co.  v.  Eastman,  84  N.  H.  124. 

Nor  Is  It  binding  on  a  corporation.  Miller  v. 
Hanover  Junction  ft  S.  R.  Co.  87  Pa.  97. 80  Am.  Hep, 
840. 

A  subscriber  will  not  be  permitted  to  defend 
against  a  subscription  on  the  ground  that  it  was 
feigned.    Graff  v.  Pittsburgh  &  S.  B.  Co.  81  Pa.  488. 

Persons  to  whom  promoters  give  shares  to  qualify 
rhem  as  directors  are  liable  upon  the  winding  up 
of  the  concern  to  pay  the  value  of  Ihem.  lie  Pear- 
son's Case,  L.  B.  4  Ch.  Div.  228,  affirmed  in  L.  R.  6 
C.  H.  Div.  888, 46  L.  J.  C.  H.  889,  26  Week.  Bep.  618. 

A  director  accepting  shares  from  a  promoter  to 
qualify  him  to  act,  which  the  promoter  obtained 
without  paying  for  them  as  part  of  his  profit  in 
getting  up  the  concern,  is  liable  to  pay  for  them  at 
their  highest  market  value  at  any  time  after  he  re- 
ceived them.  Nant-y-glo  &  B.  Ironworks  Co.  v. 
Grave.  L.  R.  12  Ch.  Div.  788,  88  L.  T.  N.  a  845.  26 
Week.  Rep.  604. 

Baoh  of  several  directors  who  accepts  from  the 
promoter  oertaio  unpaid  promotion  shares  is  liable 
to  the  company  for  the  whole  amount  due  on  all, 
and  he  cannot  set  off  amounts  which  he  has  ad- 
vanced to  the  corporation  for  expenses.  Re  Car- 
riage Co-op.  Supply  Asso.  61  L.  T.  N.  &  286,  L.  R.  27 
Ch.  Div.  828, 68  L.  J.  Ch.  1154,  88  Week.  Rep.  41L 

Directors  must  account  for  shares  given  them  by 
promoten.  Re  Drum  Slate  Quarry  Co.  68  L.  T.  N. 
&  260, 66  L.  J.  Ch.  86. 

In  Re  Postage  Stamp  Automatic  Delivery  Co. 
[1802]  8  Ch.  666, 67  L.  T.  N.  S.  88,  directors  who  bad 
been  rendered  eligible  by  stock  given  them  by  the 
owner  of  the  property  and  promoter  of  the  com- 
pany under  an  agreement  which  was  afterward 
ratified  by  the  company,  were  held  not  bound  to 
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defining  how,  and  when,  and  in  what  shape, 
and  under  what  supervision,  it  shall  start  into 
existence,  and  begin  to  act  as  a  trading  cor- 
poration. If  they  are  doing  all  this  in  order 
that  the  company  may,  as  soon  as  it  starts  into 
life,  become,  through  its  managing  directors, 
the  purchasers  of  the  property  of  themselves 
(the  promoters),  it  is,  in  my  opinion,  in- 
cumbent upon  the  promoters  to  take  care  that 
in  forming  the  company  they  provide  it  with 
an  executive ;  that  Is  to  say'  with  a  board  of 
directors,  who  shall  both  be  aware  that  the 
property  which  they  are  asked  to  buy  is  the 
property  of  the  promoters,  and  who  shall  be 
co^*c;t^t  and  impartial  judges  as  to  whether 
th^  pui'phafi^  o|igjit  cr  ought  not  to  be  made. 
I  QO  hot  «ay*tba|  Hhit  fwnpr  ot,property  may 
not  promote  and'fUtkija  JTinfr-sjot^fiTcpqiQany, 
and  then  sell  his  propeirf  to*!^;  .IV^t  I  <lo*«^y 
that  if  he  does  he  is  bound  to  fake  care  A^t 


of  a  board  of  directors  who  can  and  do  exer- 
cise an  independent  and  intelligent  Judgment 
on  the  transaction,  and  who  are  not  left  under 
the  belief  that  the  propertv  belongs,  not  to 
the  promoter,  but  to  some  other  person. "  Lord 
0*Hagan,  referring  to  the  same  subject,  ex- 
pressed a  similar  opinion  in  even  more  em- 
phatic language;  declaring  that  while  an 
original  purchase  might  be  legitimate,  and 
not  less  so  because  the  object  of  the  pur- 
chaser was  to  sell  it  again,  and  to  sell  it  by 
forming  a  company  which  might  afford  them 
a  profit  on  the  transaction,  yet  **the  privilege 
given  them  for  promoting  such  a  company 
lor  such  an  object  involved  obligations  of  a 
very  serious  kind.  It  required,  in  its  exer- 
cise, the  utmost  good  faith,  the  completest 
truthfulness,  and  a  careful  regard  to  the  pro- 
^teqtion  of  the  future  stockholders. "  The  test. 
•tlilferefOr^^of  the  validity  of  such  transactions, 


he  sell  it  to  the  company  through  the  medlfim*''  fe-tha^  it-uust,  in  all  its  parts,  be  open  and 


pay  up  the  amount  of  them,  but  were  required  to 
pay  up  tbe  amount  of  other  shares  received  by 
them  under  an  agreement  which  was  concealed 
Crom  the  company. 

And  equal  strictness  is  observed  in  all  oases  of 
feiftned  subscriptions  or  transactions  amounting 
thereto. 

An  aflrreement,  by  which  persons  orffaoizlngr  a 
corporation  are  to  have  bonds  of  the  corporation 
to  an  amount  equal  to  the  stock  subscribed  for, 
aecured  by  mortgaife  on  the  company*8  property, 
is  ilioffal  and  void  and  cannot  be  enforced  against 
the  company.  Morrow  v.  Nashville  Iron  &  Steel 
Co.  (Tenn.)  8  L.  R.  A.  87. 

A  promoter  cannot  make  an  agreement  with  a 
director  to  take  from  him  bis  qualification  shares 
at  any  time  he  may  wish  to  (resign,  at  tbe  price  he 
paid  for  them.  Re  North  Australian  Territory  Oo. 
<Archer*6  Case)  [1802]  1  Ch.  822. 

Directors  who  accept  shares  from  the  promoters 
to  qualify  themselves  may  be  rendered  personally 
liable  for  the  return  of  deposits  which  liave  been 
induced  by  false  misrepresentations  in  the  pros- 
pectus. Henderson  v.  Lacon,  L.  B.  6  Eq.  249,  18 
L.  T.  N.  8.  27, 16  Week.  Bep.  828. 

Where  the  provisional  directors  professed  to  the 
■hareholders  that  they  had  taken  enough  addi- 
tional stock  to  float  tbe  concern,  they  were  not 
allowed  to  pay  back  to  themselves  the  whole 
amount  eo  advanced,  upon  the  failure  of  tbe 
scheme.  Williams  v.  Page,  24  Beav.  064, 4  Jur.  N. 
a  102, 27  L.  J.  Ch.  426. 

Waiver  of  fraud, 

A  fraud  practiced  on  stockholders' cannot  be 
ratified  or  even  waived  by  the  directors.  Bur  bank 
V.  Dennis  (Cal.)  Jan.  11, 1894. 

How  suit  should  be  brought. 

The  result  of  the  promoter*s  owing  a  duty  to 
both  corporation  and  subscriber  is  that  breach  of 
duty  may  render  him  liable  to  different  kinds  of 
action.  Of  course  in  many  cases  the  remedy  is 
plain  and  tbe  proper  plaintiff  a  matter  of  no  doubt. 
But  canes  have  ari:<en  in  which  relief  has  been  in 
a  form  which  has  been  adjudged  to  be  improper. 

A  distinction  was  made  between  an  action  by 
the  company  for  rescission  and  by  subscribers  for 
deceit,  in  Arkwright  v.  Newbold,  L.  B.  17  Ch.  Div. 
an,  60  L.  J.  Ch.  872,  44  L.  T.  N.  8.  303,  29  Week. 
Bep.  455. 

If  the  agreement  of  the  individual  subscribers 
is  merely  to  take  stock  in  the  corporation  and  tbe 
corporation  agrees  to  purchase  the  property,  it  is 
the  proper  party  to  bring  suit  for  a  rescission  of 
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the  contract  to  purchase.     Bz-Mission  Land  & 
Water  Co.  v.  Flash,  97  Cal.  610. 

And  If  the  promoters  have  received  money  on 
subscriptions  and  used  it  in  purchasing  property, 
from  which  a  profit  has  been  realized,  it  may  be 
secured  for  the  benefit  of  tbe  subscribers  at  the 
suit  of  some  on  behalf  of  all,  although  the  cor- 
poration has  never  been  formed  and  the  subscrib- 
ers are  not  limited  to  the  remedy  of  suing  for  a 
return  of  their  deposits.  Butt  v.  Monceaux,  1 
Kay  ft  J.  08,  24  L.  J.  Ch.  89. 

If  the  promoters  are  charged  with  having  sold 
land  to  the  corporation  at  a  profit  and  with  hav- 
ing squandered  the  funds  of  tbe  corporation,  indi- 
vidual members  of  the  corporation  cannot  main- 
tain a  bill  on  behalf  of  themselves  and  others 
without  showing  that  the  company  was  prevented 
from  maintaining  the  suit  in  its  corporate  capa- 
oity.    Foes  v.  Harbottle,  2  Hare,  489. 

But  in  case  tbe  corporation  will  not  bring  an  ac- 
tion to  recover  the  secret  profits,  it.may  be  main- 
tained by  a  stockholder.  Burbank  v.  Dennis 
(Cal.)  Jan.  U,  1884. 

One  shareholder  may  maintain  a  bill  on  behalf  of 
himself  and  all  others  for  an  account  of  the  re- 
ceipts and  expenses  of  the  promoters  and  a  return 
of  the  unexpended  balance.  Cooper  v.  Webb,  16 
Sim.  454,  4  Hailw.  Cas.  682, 11  Jur.  443. 

If  a  majority  of  the  stock'is  owned  by  the  pro- 
moter, so  that  tbe  corporation  cannot  be  prevailed 
upon  to  bring  the  action,  it  may  be  brought  by  one 
subscriber  on  behalf  of  himself  and  others.  At- 
wool  V.  Merry  weather,  87  L.  J.  Ch.  85. 

In  Apperley  v.  Page,  16  L.  J.  Ch.  N.  8. 100,  some 
of  the  subscribers  were  held  entitled  to  maintain 
a  bill  on  behalf  of  all,  where  it  sought  an  account. 
aUeged  that  tbe  promoters  had  been  expending 
money  for  unauthorized  purposes,  and  asked  that 
only  legitimate  expenses  should  be  paid  out  of  the 
deposits  and  the  remainder  returned  to  sub- 
scribers. 

The  plaintiff  need  not  proceed  under  the  wind- 
ing.up  acts,  and  neither  the  directors  nor  the 
other  shareholders  need  be  parties  to  the  record. 
Clements  v.  Bowes,  17  Sim.  167, 16  Jur.  96,21  L.  J. 
Ch.806. 

If  the  promoters  have  paid  back  a  portion  of  the 
deposits,  individual  subscribers  cannot  maintain 
an  action  on  behalf  of  themselves  and  all  others 
for  an  account,  since  if  there  has  been  an  over- 
payment the  promoters  are  entliled  to  have  a  pro 
rata  return  of  it,  and  are  therefore  entitled  to 
have  all  the  subscribers  before  the  court.  Will- 
iams V.  Salmond,  2  Kay  &  J.  463. 2  Jur.  N.  8. 251. 
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fair.  80  that  the  promoters  shall  oot,  in  fact 
substantially  '*act  both  as  vendors  and  ven- 
dees, and  in  the  latter  capacity  approve  a 
transaction  suggested  by  them  in  the  former." 
JoM  V.  Harhottle,  2  tiare,  461,  488;  Mc- 
Elhenny'»  App,  61  Pa.  188 ;  Simons  v.  Vulcan 
Oil  c£  Min.  Co.  Id.  202 ;  Densmore  Oil  Co.  ▼. 
Densmore,  64  Pa.  43;  Pittsburg  Min,  Co.  ▼. 
SpooMT,  74  Wis.  307 ;  Bouth  Jt/plin  Land  Co. 
V.  Ckue,  104  Mo.  572 ;  Be  BHtish  SeamUss  Pa- 
per-Box  Co.  L.  R.  17  Ch.  Div.  467 ;  Phosphate 
Sewage  Co.  v.  JRartmont,  L.  H.  5  Ch.  Div. 
894.  In  the  last  case  the  distinctive  feature 
was  that  the  vendors  paid  the  commission  to 
the  trustees  who  received  the  property  on 
behalf  of  the  company.  They  were  com- 
pelled to  pay  it  to  the  company.  In  Hichens 
V.  Congr&oe,  1  Russ.  Sa  M.  150  (on  appeal,  4 
Rubs.  562),  three  promoters  induced  their 
eompany  to  buy  a  mine  for  £25,000,  of  which 
they  received  from  the  vendor,  and  divided 
among  themselves,  £15,000.  This  they  were 
compelled  to  account  for  to  the  company. 
Similar  cases  are  Beck  v.  KantorowicZy  S  Kay 
^b  J.  230 ;  Whaley  Bridge  Calico  Printing  Co. 
V.  Green,  supra;  Wmma  Silver  Min.  Co.  v. 
Grant,  L.  R.  11  Ch.  Div.  918;  BagnaU  v. 
Carlton,  supra:  Kent  ▼.  Preehold  Land  dk 
Brick  making  Co.  17  L.  T.  N.  8.  77 ;  Ex-Mis- 
sion Land  d  Water  Co.  v.  Flash,  97  Cal.  610. 

It  is  an  undoubted  rule  of  law  that  where 
two  or  more  persons  associate  themselves  for 
the  purpose  of  purchasing  property,  and  one 
of  them  represents  to  the  others  that  particu- 
lar propertv  can  be  bought  for  a  designated 
price,  which  he  procures  to  be  paid  bv  his 
associates,  when  in  fact  he  receives  a  differ- 
ence between  said  sum  and  a  less  one,  he 
may  be  compelled  to  account  for  such  differ- 
ence  without  any  rescission  of  the  contract, 
and  although  the  property  mav  be  worth  all 
or  more  than  was  paid  for  it.  Emery  v. 
Ftnrott,  107  Mass.  95.  The  same  principle 
la  applied  against  promoters  of  corporations, 
in  case  of  any  secret  contract  more  favorable 
than  that  disclosed.  Pittslmrg  Min.  Co.  v. 
^pooner,  supra,  and  the  very  numerous  cases 
therein  cited,  and  an  exhaustive  note,  by 
Mr.  Freeman,  to  said  case,  17  Am.  St.  Rep. 
149,  167.  See  also,  as  applied  to  directors, 
Cook,  Stock  &  Stockholaers  &  Corporation 
Law,  %%  649,  650 ;  Oilman,  C.  A  S.  B.  Co. 
V.  KeUy,  TI  111.  426 ;  WardeU  v.  Union  Pac. 
B.  Go.  108  U.  S.  651,  26  L.  ed.  509;  Mc- 
Oourkey  v.  Toledo  d  0.  Cent.  B.  Co.  146  U. 
6.  536,  88  L.  ed.  1079. 

A  careful  examination  of  the  cases  will, 
we  think,  disclose  two  grounds  of  the  liabil- 
ity of  defendants  to  corporations  for  undis- 
closed profits  resulting  from  transactions 
with  such  corporations:  First,  where  the 
defendants  are  corporate  fiduciaries.  The 
characteristic  of  this  relation  is  trust.  Such 
a  relation  undoubtedly  exists  between  com- 

Sinies  and  their  officers,  such  as  directors. 
aUory  v.  MaUory-  Wheeler  Co.  61  Conn.  135. 
With  reference  to  promoters, '  since  a  man 
cannot  receive  an  appointment  from  a  non- 
existent company,  the  proof  may  be  less  ob- 
vious ;  but  it  may  nevertheless  be  shown  con- 
clusively, by  a  variety  of  representations, 
idmissions,  and  acts.  The  second  ground  of 
liability  is  fraud.    The  law  does  not  pro- 
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hibit  a  promoter  from  dealing  with  his  com- 
pany, but  he  must  make  full  disclosure  to 
the  company  of  his  relations  to  the  property 
that  is  the  subject  of  his  deal.  Suppression, 
concealment,  or  misrepresentation  of  material 
facts  is  fraud,  upon  proof  of  which  rescission 
of  contract,  or  repayment  of  the  secret  profits, 
will  be  compelled.  A  very  recent  English 
case,  in  whicli  a  secret  arrangement  between 
a  promoter  and  a  director  of  a  company  was 
considered,  is  that  of  220  Noj^th  Australian 
Territory  Co.—Archer*s  r7d««— [1892]  1  Ch. 
822.  The  facts  in  the  case  were  these: 
Archer,  being  requested  by  the  promoter  of  a 
projected  company  to  become  a  director, 
agreed  to  do  so  upon  the  terms  that  if  he 
should,  at  any  time,  desire  to  part  with  the 
shares  he  was  to  take  in  order  to  qualify  him 
as  director,  the  promoter  should  purchase 
them  of  him  at  the  price  he  should  pay  for 
them.  Tiie  company  was  subsequently  formed, 
and  Archer  became  a  director,  took  the  qual- 
ification shares,  and  paid  for  them  at  par,  out 
of  his  own  money,  and  from  time  to  time 
acted  as  director ;  but  he  never  disclosed  to 
his  codirectors,  or  to  the  companv,  his  agree- 
ment with  the  promoter.  He  afterwards  re- 
signed his  office  of  director,  and.  subse- 
quently to  his  resignation,  the  promoter,  at 
his  request,  paid  to  him  the  sum  which  he 
had  paid  for  the  shares,  and  accepted  a  trans- 
fer of  them.  At  that  time  the  shares  were 
valueless  in  the  market.  In  the  winding  up 
of  the  company,  the  liquidators  asked  that 
Ardier  be  ordered  to  pay  to  them  the  sum 
received  bv  him  from  the  promoter,  with  in- 
terest ;  and  it  was  held  (reversing  the  lower 
court)  that  having  regard  to  his  position  as 
director  of,  and  therciore  agent  for,  the  com- 
pany, whatever  benefit  or  profit  accrued  to 
him  under  the  indemnity  constituted  by  his 
secret  agreemento  with  the  promoter  belonged 
to  the  companv,  and  that  the  retention  by  him 
of  the  proceeas  of  the  indemnitv  occasioned 
a  loss  to  the  company,  for  which  he  was  ac- 
couuteble,  with  interest,  upon  what  was  de- 
clared to  be  the  principle  of  Hay*s  Case,  L. 
R.  10  Ch.  App.  598,  and  Be  Pearson's  Case, 
L.  R.  5  Ch.  Div.  886.  During  the  argu- 
ment the  counsel  for  the  liquidators,  in  sup- 
port of  the  appeal,  were  stopped  by  the 
court ;  and  counsel  for  Archer,  then  proceed- 
ing, were  submitted  to  some  peculiar  inter- 
ruptions by  the  judges.  Fry,  L.  J.,  asked : 
"Why  should  not  Archer  be  accounteble  for 
the  £500,  asproperty  of  the  company  reta'ned 
by  him?"  Counsel  replied :  **  The  real  ques- 
tion is.  Did  the  company  suffer  loss  bv  what 
was  done?  They  never  had  the  £500,  and 
therefore  cannot  be  said  to  have  lost  it.  In 
the  majority  of  cases  in  which  a  director  has 
been  held  accountable  to  the  company,  he 
has,  in  effect,  received  money  whicu  origi- 
nally came  from  the  coffers  of  the  company, 
as  in  HayU  Case,  and  the  cases  already 'men- 
tioned." Bowen,  L.  J.:  "Smith,  betnf  in 
a  fiduciary  relation  to  the  company,  had  no 
right  to  give  a  director  a  benefit  without  the 
company~knowing  it.  An  indemnity  against 
loss  is  a  valuable  consideration."  Counsel 
said :  "At  the  time  the  letter  was  written, 
Archer  had  not  taken  the  shares,  and  had  not 
then  agreed  to  become  a  director.    Again, 
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there  le  no  evldenoe  that  the  contract  waa 
not  discloeed  to  the  company. "  Fry,  L.  J., 
asked:  ''WoQld  an  honorable  man  assent, 
as  Archer  did,  to  accepting  this  indemnity, 
on  the  terms  that  he  was  to  keep  it  secret? 
If  it  was  not  actually  dishonest,  it  seems  to 
me  to  be  a  very  improper  course  of  proceed- 
ing." Bow<>n,  L,  J.:  ^'Is  it  right  that  the 
wolf  should  give  a  sop  to  the  watchdog 
witliout  his  master's  leave?"  This  question 
appears  to  have  practically  ^closed  the  de- 
bate." The  opinions  of  the  Judges,  sepa- 
rately declared,  appear  at  considerable  length 
in  thu  report,  and  are  so  able  and  apposite 
that  we  regret  thi^t  we  cannot  feel  warranted 
in  quoting  from  them. 

Applying  the  principles  recognized  in  the 
decisions  to  which  we  have  referred  to  the 
case  before  us,  it  seems  clear  that  the  plain- 
tiff in  the  principal  case  is  entitled  to  re- 
cover. The  finding  is  explicit  that  the  orig- 
inal arrangement  between  Wilcox  and  Foley 
contemplated  no  acquisition  of  any  interest 
in  the  patents  by  Wilcox,  but  the  organiza- 
tion by  Wilcox  of  a  corporation,  and  the 
sale  to  it  of  such  patents ;  then  a  division 
between  Foley  and  Wilcox  of  the  avails  of 
Such  sales.  The  written  contract  between 
Wilcox  and  Foley  was  entered  into  for  the 
purpose  of  carrying  out  said  plan  of  organ- 
izing the  company,  selling  the  patent,  and 
dividing  the  avails.  In  the  agreement  it- 
self, while  it  is  stated,  under  a  "whereas," 
that  Wilcox  is  desirous  of  owin^  one  half  of 
said  patents,  yet  the  very  writing  discloses 
that  the  proper  construction  of  this  language 
is  that  the  patents,  as  belonging  to  Foley, 
should  be  sold  to  a  joint-stock  corporation, 
to  be  organized  by  Wilcox,  for  twice  the 
sum  that  Foley  was  willing  to  dispose  of 
them  for,  namely,  for  the  sum  of  $3,000  in 
cash  to  be  received  from  the  company,  and 
$6,000  of  the  capital  stock  of  the  company, 
and  that  then  Folev  should  give  to  **saia 
Wilcox  one  half  of  the  three  thousand  dollars 
cash,  as  soon  as  received,  and  one  half  of  the 
five  thousand  dollars  of  the  capital  stock  of 
the  company,  as  he  shall  receive  it."  Such 
being  the  arrangement,  it  was,  very  appro- 
priately, agreed  that  it  should  be  kept  secret. 
Wlicox,  in  soliciting  subscriptions  tor  stock, 
most  scrupulouslv  observed  such  obligation 
of  secrecy,  and  also  went  further,  and,  "  for 
the  purpose  of  inducing  persons  to  subscribe 
for  said  stock,  stated  to  nearly  all  of  the  per- 
sons who  subscribed  for  said  stock,  and  who 
now  constitute  the  stockholders  of  said  com- 
pany, that  he  (Wilcox)  was  puttine  his 
money  into  said  enterprise  upon  precisely  the 
same  basis  as  the  others  of  said  subscribers, 
and  it  was  with  that  understanding  that 
nearly  all  of  said  persons  subscribed  for  said 
stock."  The  corporation  was  organized,  and 
Wilcox,  at  its  first  meeting,  was  present,  and 
was  elected  temporary  clerk  and  a  director, 
and  voted  in  favor  of  a  resolution  (which 
was  adopted)  which  recited  that  Foley  was 
the  owner  of  certain  letters- patent,  necessary 
and  convenient  for  the  purposes  of  the  com- 
pany, and  which  directed  their  purchase  for 
certain  stock  and  the  sum  of  $8,000  in  cash. 
It- will  thus  be  seen  that  the  transaction  be- 
tween Wilcox  and  Foley  contemplated,  and 
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Wilcox,  in  its  execution,  boHi  •■  promoter 
and  director,  used,  every  possible  species  of 
bad  faith,  breach  of  trust,  and  infidel  i fey, 
while  occupying  such  a  fiduciary  relation. 
Placing  the  actual  conduct  of  Wiloox  side 
by  side  with  the  standard  of  conduct  required 
of  those  in  such  positions,  as  declared  by 
the  judges  in  the  ifew  Soinbrero Phoaphaie  Ob. 
CAiM,  supra,  so  much  relied  upon  as  author- 
ity by  the  defendant,  the  contrast  is  over- 
powering. Although  many  of  the  very  num- 
erous cases  which  we  have  cited,  and  almost 
numberless  others  to  which  reference  might 
also  be  made,  are  direct  authorities  for  the 
doctrine  that,  in  such  cases  as  that  before  us, 
a  defendant  may  be  compelled  to  account, 
though  no  offer  of  rescission  Is  made,  and 
the  property  may  be  worth  as  much  or  more 
than  was  paid  for  it,  and  although  the  sub- 
ject has  already  been  incidentally  referred  to 
and  considered,  in  certain  aspects  of  it.  in 
this  opinion,  yet,  in  view  of  certain  Ian- 

fuage  in  some  of  the  cases  upon  which  the 
efendant  relies,  including  MaUory  v.  Mai- 
lory-  Wheeler  Co, ,  eupra,  and  Tryon  v.  "WhiU 
A  CorHn  Qo,  62  Conn.  171,  20  L.  R.  A.  291, 
it  may  be  useful,  further,  to  say  that,  prop- 
erly understood,  there  is  nothing  in  any  of 
such  cases  cited  by  the  defendant  in  conflict 
with  the  doctrine  stated.  Thus,  in  MaUory 
V.  MaUory 'Wheeler  Co.,  eupra,  the  plaintiff 
sought  to  recover  a  sum  as  balance  of  salary 
claimed  to  be  due  him  for  services  rendered 
as  chief  manager  and  director  of  the  defend- 
ant's business.  It  was  claimed  that  the  con- 
tract under  which  such  service  was  performed 
was  void,  or,  if  not  void,  that  it  was  void- 
able at  the  option  of  the  corporation.  This 
court,  treating  it  as  a  case  in  which  a  di- 
rector had  made  use  of  a  fiduciary  relation 
to  secure  for  himself  an  advantageous  con- 
tract for  a  salary,  held  that,  independent  of 
the  question  of  public  policy,  such  transac- 
tion was  voidable  at  the  election  of  the  cor- 
poration. The  court  then  added :  "  It  may 
fairly  be  gathered  from  the  authorities  cited 
that  the  rule  we  are  now  considering  docs  not 
operate,  ipso  vire,  to  avoid  every  transaction 
of  a  trustee,  made  with  his  beneficiary,  in 
which  he  is  interested.  It  is  generally  lim- 
ited in  its  operation  to  rendering  it  voidable 
at  the  election  of  the  party  whose  interests 
are  concerned  in  the  question  of  its  aflirmanoo 
or  disaffirmance.  If,  therefore,  nothing  was 
done  in  avoidance,  the  transaction  remains. 
2  Pom.  Eq.  Jur.  g  1077 ;  Duncomb  v.  JS-ew 
York,  H,  <Si  N,  R.  Co.  84  N.  Y.  liK>,  lOa 
Much  more  if  the  transaction  has  been  rati- 
fied by  that  party.  Barr  v.  New  Tork^  L, 
E.  A  W,  B,  Co.  125  N.  Y.  255.  This  court, 
in  that  case,  was  considering  a  transaction 
in  which  there  was  no  concealment  or  secret 
profit,  and  nothing  proved  to  have  been  done 
in  actual,  as  distinguished  from  constructive, 
bad  faith  or  fraud ;  and  the  plain  distinction 
between  such  a  case  and  the  one  under  con- 
sideration, in  reference  to  equitable  relief, 
is  clearly  shown  in  the  section  referred  to  in 
Pomeroy  (1077) ,  and  the  very  numerous  au- 
thorities cited  in  the  exhaustive  note  to  that 
section,  in  the  second  edition.  The  same 
thing  may  be  said  in  reference  to  other  cases 
reli^  upon  by  the  defendant ;  and  we  think 
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the  contention  that  a  person  who,  first  as  a 
promoter,  then  as  a  director,  induces  a-  cor- 
poration to  embarlE  its  capital  in  a  business, 
in  snch  a  way  that  the  rescission  of  its  pur- 
chase of  property  essential  to  the  continued 
life  of  the  com  pan  jr  can  only  be  made  by  the 
sacrifice  of  such  existence,  can  retain  his  sec- 
ret profits  in  the  transaction,  unless  the  con- 
tract shall  be  rescinded  and  the  enterprise 
abandoned,   is  contrary  to  the  doctrine  of 
numerous  cases,  and  without  the  intended 
sanction  of  any.     Such  a  rule  would  permit 
retention  of  secret  profits,  and  its  enforce- 
ment would  turn  the  courts  into  promoters, 
not  of  corporations,  but  of  frauds  upon  them, 
numerous  enough  as  they  are,  and  needing 
no  such  promotion.     **It  is  a  general  rule 
that  a  party  defrauded  in  a  bargain  may,  on 
discovering  the  fraud,  either  rescind  the  con- 
tract, and  demand  back  what  has  been  re- 
ceived under  it,  or  he  may  affirm  the  bar- 
gain, and  sue  and  recover  damages  for  the 
fraud."    Cooley,  Torts,  689,  591,  and  cases 
cited  in  note  S.    Thus,  if,  after  discovering 
a  shortage  in  goods,  the  price  is  paid,  an  a(> 
tion  lies  for  the  fraud,  although  the  contract 
may  not  be  disaffirmed.     Naunuin  v.  OberU, 
90  Mo.  666.     So,  also,  in  case  of  wrong  deal- 
ing by  a  trustee,  the  rule  is,  when  the  facts 
come  to  the  Itnow  ledge  of  the  cestui  que  trust, 
he  may  either  affirm  or  repudiate  the  transac- 
tion, and  if  he  does  the  former  he  may  yet 
recover  secret  profits.     Thus,  where  a  part- 
ner sold  his  own  goods  to  a  partnership  with- 
out the  knowledge  of  his  associates,  he  was 
held  liable  to  account  to  them  for  Uie  profits. 
Bentlep  v.    Graven,  18  Beav.   75.     See  also, 
Kimber  v.    Barber,  L.    R.   8  Ch.    App.    66; 
GeUy  V.  Devlin,  64  N.  Y.   412.     The  same 
rule  applies  in  the  law  of  principal   and 
agent,  and  of  attorney  and  client;  indeed,  in 
every  case  where  one  improperly  conducts 
himself  to  his  own  advantage  while  acting 
in  any  fiduciary  capaci^.     The  language, 
therefore,   cited   from  maUory  v.    Mall<^- 
Whaler  Co,  and  the  statement  in  Tryon  v. 
White  iSb  Corbin  Ch,  63  Conn.  178,  20  L.  R. 
A.  291,  that  "an  acceptance  of  the  benefits 
of  the  transaction  imposes  an  obligation  to 
assume  its  burdens, "  and  the  principles  stated 
in  other  decisions  relied  upon  by  the  defend- 
ant, have  no  legitimate  application  to  cases 
where  a  corporation  seeks  to  recover  from  a 
promoter  or  director  money  had  and  received, 
which,  in  equity  and  good  conscience,  be- 
lopged  to  the  corporation.     Instead  of  re- 
■cinding  the  transaction  of  purchase,  the  cor- 
poration, by  its  suit,  affirms  it,  and  enforces 
the  real  contract,  as  made  for  its  benefit,  and 
not  the  pretended  contract,  as  simulated,  in 
order  to  defraud  it.    In  such  a  case  the  cor- 
poration recognizes  the  obligation  to  assume 
the  burdens,  and  only  demands  that  it  shall 
receive  ''the   benefits,   of  the  transaction.** 
Indeed,  the  principle  of  Murray  v.  Jennings, 
42  Conn.  9,  19  Am.  Rep.  627,  is  decisive  of 
this  whole  matter. 

The  defendant  in  the  principal  case  further 
contends  that  the  Yale  Gas  Stove  Company 
does  not  appear  in  court  witii  clean  hands. 
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It  is  said  the  finding  shows  tiiat  **tbe  real 
bargain  between  Foley  and  the  Tale  Gas 
Stuve  Company  fixed  the  price  to  be  paid 
for  his  patents  at  $3,000  in  cash  and  $5,000 
in  stock, "  but  that,  to  avoid  the  joint-stock 
law,  and  to  defraud  the  public,  a  sham  con- 
tract was  made;  that  thereafter  a  court  of 
equity  should  leave  them  where  they  have 
placed  themselves.  **  With  what  propriety,* 
it  is  asked,  ^'can  the  court  decree  that  one 
partv  shall  give  up  to  the  other  an  illegal 
profit,  while  permitting  that  other  to  keep 
an  equally  Illegal  profit  obtained  in  the  same 
transaction?"  The  maxim  that  ''he  who 
comes  into  equity  must  come  with  clean 
hands"  has  no  such  application  as  the  defend- 
ant seeks  to  give  it.  It  refers  solely  to  will- 
ful misconduct  in  regard  to  the  matter  in 
litigation.  Snell,  £q.  85.  Though  an  ob- 
ligation be  indirectly  connected  with  an  il- 
legal transaction,  it  will  not  thereby  be  bar- 
red from  enforcement,  if  the  plaintiff  does 
not  require  the  aid  of  the  illegal  transaction 
to  make  out  his  case.  Armstrong  v.  Ameri- 
can  Exeh.  Nat,  Bank,  188  U.  S.  488,  88  L. 
ed.  747 ;  LewU's  App.  67  Pa.  158,  166 ;  Wood- 
ward V.  Woodward,  41  N.  J.  £q.  224 ;  PitU- 
burg  Min.  Co,  v.  Spooner,  supra. 

Finally,  the  suit  was  properly  brought  br 
the  corporation,  instead  of  by  its  stockhold- 
ers. The  question  arose  in  New  Sombrero 
Phosphate  Co,  v.  Erlanger,  supra,  and  James, 
X.  X,  said  (L.  R.  5  Ch.  Div.  122)  :  « The 
company  represent  the  contracts  of  yesterday 
as  of  to-day,  as  they  will  the  contracts  of  to- 
morrow or  the  next  day  or  next  year.  They 
represent  the  contracts  which  were  made  by 
the  company.  They  are  liable  upon  the  con- 
tracts, and  they  have  every  right,  in  respect 
of  those  contracts,  which  an  individual  be- 
ing would  have  if  he  had  the  like  case,  or 
was  under  the  like  liability.  Therefore,  I 
am  of  the  opinion  that  the  company  not  only 
can  sue,  but  that  the  company  was  the  only 
proper  plaintiff  that  could  sue,  upon  the  case 
made  by  this  bill."  See  also,  1  Morawetz, 
Priv.  Corp.  g  546 ;  8  Pom.  Eq.  Jur.  §§  1094, 
1096,  and  the  numerous  cases  therein  cited. 
Indeed,  no  contention  upon  this  point  was 
made. 

In  reference  to  the  suit  of  Wilcox  v.  Foley ^ 
the  contract  between  them  was  manifestly 
opposed  to  public  policy,  to  good  morals. 
It  is  illegal,  and  cannot  be  enforced.  If  any 
one  has  a  cause  of  action  against  Foley,  not 
upon  the  contract,  but  bv  reason  of  the  trans- 
action to  which  it  led,  it  is  the  corporation, 
and  not  Wilcox. 

The  superior  court  is  advised  that  judg- 
ment be  rendered  for  the  plaintiff  in  TaU  Qas 
Stove  Go.  V.  Wilcox,  to  recover  $3,000,  with 
interest  on  $500  of  said  ium  from  October  9, 
1890,  to  the  date  of  said  judgment,  and  interest 
on  the  balance,  of  $^,500,  from  December  1, 
1890,  with  costs,  and,  in  the  case  of  Wilcox  ▼. 
toley,  that  judgment  be  rendered  Jor  ths  d^md' 
ant. 

The  other  Judges  concurred. 
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C.  W.  BLAKESLEE  et  al. 

p. 
AntboDy  CARROLL,  Appt. 


(. 
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.) 


1.  Testimony  under  oath  before  a  com- 
mittee of  aldermen  iuTestl^ratinfir  chareres 
a^lnst  the  city  board  of  public  works  is  not 
absolutely  privileered. 

2.  The  report  of  a  committee  of  aldei^ 
men  is  admisBible  to  show  tbat  the  com- 
mittee did  investlfirate  matters  not  specifically 
•committed  to  it  in  order  to  show  tbat  a  wit- 
oesB,  who  is  charged  with  slander  in  statements 
made  to  the  committee,  was  making  relevant 
statements. 

3*  Pertinent  and  relevant  testimony  of 
a  witness  before  a  committee  of  alder- 
men baying  power  to  compel  testimony  is  with- 
in the  conditional  privilege  of  the  witness,  al- 
though the  committee  appointed  to  Investigate 
certain  charges  against  the  board  of  public 
works  bad  extended  the  scope  of  its  investiga- 
tion to  other  charges  against  the  board,  and  in 
respect  to  these  the  evidence  was  given. 

4*  The  mere  fkct  tbat  words  nttered  by 
a  witness  were  not  in  response  to 
questions  does  not  avoid  the  privilege,  if  they 
were  spoken  in  respect  to  pertinent  and  relevant 
matters,  although  statements  officiously  volun- 
teered might  be  evidence  of  express  malice. 

6*  A  eitisen  is  privileged  in  goiag  be- 
fore a  committee  of  amermen  investigat- 
ing charges  against  city  officials  and  in  good 
faith  giving  such  Information  as  he  may  have 
touching  the  matter  under  investigation* 

(March  6, 1804.) 

APPEAL  hj  defendant  from  a  judgment  of 
the  Superior  Court  for  New  flaven  County 
in  favor  oi  plaintiffs  in  an  action  brought  to 
recover  damages  for  the  utterance  of  an  alleged 
slander.    Beieraed. 

Plaintiffs  were  general  contractors  for  public 
works  ;  defendant  was  a  sewer  contractor ;  a 
committee  of  aldermen  was  appointed  to  in- 
vestigate charges  against  the  board  of  public 
works.  Defendant  appeared  before  it  and 
made  the  following  statement: 

**I  may  be  poor;  I  don't  own  as  mucb 
money  as  the  Blakeslees ;  but  I  tell  you,  you 
see  the  city  property  go  up  there,  and  see  the 
Blakeslees'  yard ;  see  the  cobble  stones  and 
paving  stones  belonging  to  the  city ;  look  at 
the  city  year  book,  and  see  how  much  they 
drew  out  of  it ;  no  wonder  they  be  rich ;  and 
why  cast  reflections  on  my  name»  when  I  do 
my  work?'*  By  these  words,  as  plaintiffs 
charged,  defendant  *"  meant  to  be  understood 
and  was  understood  by  those  who  heard  him, 
to  mean  that  the  plaintiffs  did  not  honestly 
obtain  said  cobble  stones  and  paving  stones, 
and  that  they  had  either  stolen  the  same,  or 
they  had  fraudulently  obtained  them  by  col- 
lusion with  theboard  of  public  work8;andthat 

NOTB.— The  question  of  the  privilege  of  a  wit- 
ness in  respect  to  making  defamatory  statements 
when  giving  testimony,  which  is  here  applied  to 
the  case  of  testimony  before  a  municipal  investi- 
gating committee,  is  considered  with  respect  to  tes- 
timony in  any  judicial  investigation  In  a  noU  to 
Cooper  V.  Phipps  (Or)  2S  L.  B.  A.  880. 
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they  had  unlawfully  taken  into  their  pooaes- 
sion  and  unlawfully  appropriated  to  their 
own  use  a  large  quantity  of  paving  stones 
and  cobble  stones,  the  property  of  the  city 
of  New  Haven,  with  an  attempt  to  defraud 
said  city.  ** 

Mr.  William  L.  Bennett  for  appellant, 

Messrs.  £.  P.  Arvine  andB.  S.  Pickett, 
for  appellees : 

The  verdict  taken  with  the  charge  shows 
that  the  jury  have  found  that  the  words  were 
malicious.  Carroll  departing  from  any  issue 
before  the  committee  simply  took  these  two 
occasions  to  slander  a  rival  firm  of  contractors. 

1  Kent,  Com.  pt.  4,  p.  22 ;  Fairman  v.  Ives, 
5  Barn.  &  Aid.  642;  Oould  v.  HvZme,  8  Car.  & 
P.  626;  Lothrop  v.  Hyde,  25  Wend.  448;  Brad- 
Iq/  V.  Heath,  12  Pick.  168,  22  Am.  Dec.  418  ; 
York  V.  Pea»e,  2  Gray.  282. 

The  admission  of  tbe  excluded  question  was 
claimed  on  the  ground  that  the  defendant  might 
show  that  he  made  a  complaint  in  good  faith  as 
a  citizen,  to  tbe  committee  of  the  whole,  believ- 
ing his  complaint  to  be  true,  and  might  show 
what  he  had  heard  in  order  to  prove  his  good 
faith  in  the  matter. 

The  committee  of  the  whole  was  not  a  prop- 
er body  before  which  to  ms^e  such  a  com- 
plaint. 

WiUiams  v.  Miner,  18  Conn.  464 ;  Swift  ▼. 
Dickerman,  81  Conn.  285 ;  Mosier  v.  8ioU,  119 
Ind.  244. 

The  board  of  aldermen,  sitting  as  a  com- 
mittee of  tbe  whole,  are  not  in  the  sense  as  the 
law  speaks  of,  courts  of  justice,  or  a  court  of 
justice,  or  a  quasi  judicial  body.  The  words 
uttered  before  them  are  not  absolutely  privi- 
leged, whether  uttered  in  malice  or  not. 

Hastings  v.  Lusk,  22  Wend.  410,  84  Am. 
Dec.  380  ;  Mower  v.  Watson,  11  Vt.  536,  84 
Am.  Dec.  704;  McLaughlin  v.  Cowley,  127 
Mass.  816;  Hosmer  v.  Loidand,  19  Barb.  Ill; 
Smithy,  Howard,  28  Iowa,  51. 

The  false  and  malicious  testimony  of  a  wit- 
ness upon  a  matter  over  which  the  tribunal 
before  which  he  is  testifying  has  no  real  or 
apparent  jurisdiction  is  not  privileged. 

Starkie,  Libel  &  Slander,  §  829;  Huntley  ▼. 
Ward,  6  C.  B.  N.  8.  514;  Smith  v.  Howard, 
supra;  White  v.  Carroll,  42  N.  Y.  161,  1  Am. 
Rep.  508;  GilbeH  v.  People,  1  Denio,  41,  43 
Am.  Dec.  646. 

The  court  left  the  questions  of  the  good 
faith,  or  malice  of  the  defendant,  to  the  jury, 
where  they  properly  belonged  and  the  charge 
contains  nothing  to  prejudice  the  defendant. 

Lathrop  V.  Byda,  25  Wend.  448;  Brow  v. 
Hathairay,  18  Allen,  289:  Loeke  v.  Bradstreet 
Co.  22  Fed.  Rep.  771;  Qassetty,  Gilbert,  QGny, 
94;  Bacon  v.  Michigan  Cent.  B,Co.6d  Mich. 
166. 

The  court  was  fully  justified  in  charging 
the  jury  as  it  did,  as  to  the  character  and 
powers  of  the  tribunal, individual,  or  associated 
body  of  men,  in  question. 

Heard,  Libel  &  Slander,  101, 102,  104;  Brow 
V.  HaUiaway,  supra;  Hoar  v.  Wood,  8  Met  198; 
7  Wait,  Act.  «&  Def.  178, 174. 

There  is  no  claim  anywhere,  that  the  defend- 
ant had  any  intention  of  making  any  state- 
ment as  a  citizen,  or  that  he  made  a  complaint 
to  the  wrong  body,  believing  or  thinking  that 
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he  was  making  it  to  the  right  one.  His  entire 
evidence  before  the  court  was  offered  in  sup- 
port of  the  claim  that  he  was  testifying  as  a 
witness 

Odgers,  Libel  &  Slander,  271 ;  White  v. 
yichoUt,  44  U.  8.  3  flow.  266, 2S7, 280,  291, 11 
L.  ed.  591,600.601,602;  Shaddmv,  McElwee, 
^Tenn.  149;  NeehY.  Hope,  111  Pa.  145;  LaiMon 
T.  nicks,  38  Ala.  279,  81  Am.  Dec.  49. 

Substantial  justice  has  been  done,  which 
should  not  be  disturbed  by  a  conjecture,  or  ex- 
ting^uished  by  a  shadow. 

HateardY.  Miner,  20  Me.  825;  French  v. 
Stanley,  21  Me.  612;  Haiti  v.  Ilolcamb,  32  N. 
H.  186;  EUing  ▼.  Bank  of  United  States,  24  U. 
S.  11  Wheat.  69,  6  L.  ed.  419;  Slam  y.  Badger, 
23  111.  498. 

Torranee*  J,,  delivered  the  opinion  of 
the  court: 

This  ia  an  appeal  by  the  defendant  from  a 
judgment  in  an  action  of  slander.  The  com- 
plaint sets  out  the  alle/^ed  slanderous  words 
ID  full,  and  alleges,  in  substance,  that  the}' 
charge  or  impute  a  crime,  and  are  false  and 
malicious.  The  defendant  in  his  answer, 
after  admitting  that  he  uttered  the  words  set 
oat  in  the  complaint,  but  denj^inff  that  they 
had  the  meaning  therein  ascribed  to  them, 
alleged,  in  substance — First,  that  they  were 
true,  and  not  false  and  malicious;  second, 
that  "said  words  were  spoken  by  the  defend- 
ant as  a  witness  testifying  under  oath  before 
a  committee  of  the  board  of  aldermen  of  the 
city  of  New  Haven,  a  body  having  power 
through  their  presiding  officer  to  compel  the 
attendance  and  testimony  of  witnesses  before 
them  by  the  issue  of  subpoenas  and  the  ad- 
ministration of  oaths  in  the  manner  and  ac- 
cording to  the  rules  governing  the  same  in 
courts  of  justice;"  third,  that  **8aid  words 
were  spoken  by  the  defendant  as  a  witness  at 
a  certain  hearing  or  investigation  held  by  the 
board  of  aldermen  of  the  city  of  New  Haven, 
sitting  as  a  committee  of  the  whole,  concern- 
ing the  performance  by  the  board  of  public 
works  of  said  city,  as  wen  constituted,  of  the 
duties  Imposed  upon  said  board  of  public 
works ;  and  in  connection  therewith  concern- 
ins  the  granting  of  contracts  to  persons  con- 
nected with  the  government  of  the  city  of 
New  Haven,  and  serving  upon  any  of  the 
boards  of  said  city  ;**  and  **  that  it  was  the 
duty  and  privilege  of  the  defendant,  not  only 
as  a  person  employed  and  making  his  living 
in  constructing  sewers,  but  as  a  citizen  in- 
terested as  such  in  the  good  and  economical 
government  of  the  city,  to  bring  to  the  at- 
tention of  said  board  of  aldermen  at  said 
hearing  such  matters  as  were  believed  by 
him  to  be  true,  and  as  were  pertinent  and 
relevant  to  the  matters  under  consideration 
by  said  board ;  and  that  the  words  so  uttered 
were  pertinent  and  relevant,  and  were  uttered 
without  malice  and  in  good  faith." 

It  is  quite  evident  from  the  record  that  the 
main  contention  between  the  parties  in  the 
eourt  below  related  to  the  question  whether 
the  occasion  upon  which  the  alleged  slander- 
ous words  were  uttered  was  what  is  called  a 
*  privileged  occasion,"  either  absolutely  or 
conditionally;  and,  if  the  latter,  whether 
the  defendant  had  exceeded  his  privilege,  or 
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had  been^  influenced  by  actual  malice;  and 
the  questions  involved  in  the  present  appeal 
relate  almost  entirely  to  the  same  matters. 
The  reasons  of  appeal  are  somewhat  numer- 
ous, assigning  errors  in  the  rejection  of  evi- 
dence, in  the  refusal  of  tlie  court  to  charge 
certain  requests,  and  In  certain  parts  of  the 
charge  as  given ;  but  it  is  hardly  necessary 
to  consider  them  all  separately  or  in  their 
numerical  order.  One  of  the  questions  pre- 
sented, and  one  that  it  seems  well  to  consider 
first,  is  whether  the  occasion  upon  which  the 
words  in  question  were  uttered  was  one  of 
absolute  privilege,  as  it  is  called,  or  only 
one  of  conditional  privilege.  It  is  settled 
law  that  in  action  of  slanacr  and  }\he\  the 
defendant  is  permitted  to  show,  if  he  can, 
that  the  circumstances  under  which  the  de- 
famatory words  were  published  were  such  as 
to  shield  him  from  liability  for  what  would 
Otherwise  be  an  actionable  wrong.  In  such 
cases  the  occasion  of  the  publication  is,  for 
the  sake  of  common  convenience  and  in  the 
interests  of  society,  said  to  free  the  defendant 
from  the  liability  that  would  otherwise  be 
imposed  upon  him,  and  is  called  a  **  priv- 
ileged occasion. "  These  occasions  are  usually 
divided  into  two  classes,  —  those  absolutely 
privileged,  and  those  conditionally  priv- 
ileged. The  general  rule  is  that  defamatory 
words  spoken  upon  an  occasion  absolutely 
privileged,  though  spoken  falsely,  know- 
ingly, and  with  express  malice,  impose  no 
liability  for  damages  recoverable  in  an  action 
of  slander ;  while  such  words  spoken  upon  an 
occasion  only  conditionally  privileged  im 
pose  such  liability,  if  spoken  with  what  Is 
called  express  malice.  In  the  former  class 
the  freedom  from  liability  is  said  to  be  abso- 
lute or  without  condition,  as  contrasted  with 
such  freedom  in  the  latter  class,  where  it  is 
said  to  be  conditioned  upon  the  want  or  ab- 
sence of  express  uialice.  The  freedom  from 
liability  in  the  first  class  Is  founded  upon  the 
principle  that  in  certain  cases  it  is  ''advan- 
tageous for  the  public  interest  that  persons 
should  not  be  in  any  way  fettered  in  their 
statements, "  but  should  speak  out  the  whole 
truth,  freely  and  fearlessly.  Odgers,  Libel 
&  Slander,  *186.  This  class  is  comparatively 
a  narrow  one,  and  is,  speaking  generally, 
strictly  confined  to  legislative  proceedings, 
judicial  proceedings  in  the  established  courts 
of  Justice,  acts  of  state,  and  acts  done  in  the 
exercise  of  military  and  naval  authority.  In 
judicial  proceedings  the  protection  of  the 
rule  extends  to  ludges,  counsel,  and  wit- 
nesses. **  I  take  this  to  be  a  rule  of  law  not 
founded,  as  is  the  protection  in  other  cases 
of  privileged  statements,  on  the  absence  of 
malice  in  the  partj  sued,  but  founded  on 
public  policy,  which  requires  that  a  judge 
m  dealing  with  the  matter  before  him,  a 
party  in  preparing  or  resisting  a  legal  pro- 
ceeding, and  a  witness  in  giving  evidence  in 
a  court  of  justice,  shall  do  so  with  his  mind 
uninfluenced  by  the  fear  of  an  action  for  def- 
amation or  a  prosecution  for  libel. "  Kennedy 
v.  Jlillinrd,  10  Ir.  C.  L.  Rep.  195;  Munater 
v.  Lamb,  L.  R.  11  Q.  B.  Div.  588 ;  8eaman 
V.  Netherdift,  L.  R.  1  C.  P.  Div.  540 ;  Daut^ 
kins  y.  Bokebp,  L.  R.  7  H.  L.  Cas.  744.  In 
the  case  last  cited,  which  was  the  case  of  a 
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wltnesB  before  a  military  court  of  inquiry. 
Lord  Penzance  thus  states  the  foundation  of 
the  rule:  '^I  wish  to  say  one  word  on  the 
supposed  hardship  of  the  law  which  is 
brought  into  question  by  this  appeal.  It  is 
said  that  a  statement  of  fact  of  a  libelous 
nature  which  is  palpably  untrue— known  to 
be  untrue  by  him  wno  made  it,  and  dictated 
by  malice— ought  to  be  the  subject  of  a  civil 
remedy,  though  made  In  the  course  of  % 
purely  military  inquiry.  This  mode  of  stat- 
ing the  question  assumes  the  untruth  and  as- 
sumes the  malice.  If  by  any  process  of  dem- 
onstration, free  from  the  defects  of  human 
judgment,  the  untruth  and  malice  could  be 
set  above  and  beyond  all  question  or  doubt, 
there  might  be  ground  for  contending  that 
the  law  of  the  land  should  give  damages  to 
the  injured  man.  But  this  is  not  the  state 
of  things,  under  which  this  question  of  law 
has  to  be  determined.  Whether  the  statements 
were,  in  fact,  untrue,  and  whether  they  were 
dictated  by  malice,  are,  and  always  will 
be,  open  questions,  upon  which  opinions 
may  differ,  and  which  can  only  be  resolved 
by  the  exercise  of  human  judgment.  And 
the  real  question  is  whether  it  is  proper  on 
grounds  of  public  policv  to  remit  such  ques- 
tions to  the  judgment  of  a  jury.  The  reasons 
against  so  doing  are  simple  and  obvious.  A 
witness  may  be  utterly  free  from  malice,  and 
may  ^et,  in  the  eyes  of  the  jury,  be  open  to 
that  imputation ;  or,  again,  the  witness  may 
be  cleared  by  the  jury  of  the  imputation,  and 
may  yet  have  to  encounter  the  expense  and 
distress  of  a  harassing  litigation.  With  such 
possibilities  hanging  over  his  head,  a  witness 
cannot  be  expected  to  speak  with  that  free 
and  open  mind  which  the  administration  of 
justice  demands. " 

The  existence  of  what  is  called  an  absolute 
privilege  at  common  law  in  the  case  of  a 
witness  testifying  in  a  court  of  law  is  gen- 
erally recognized  by  the  courts  of  this  coun- 
try, although  they  are  not  perhaps  agreed  as 
to  the  extent  of  the  privilege,  or  as  to  the 
occasions  which  are  absolutel v  privileged,  to 
the  extent  of  the  rule  as  appliea  in  England. 
Kirkpatriek  v.  Eagle  Lodge,  26  Kan.  384.  40 
Am.  Kep.  816 ;  Maurice  v.  Worden,  64  Md. 
288,  89  Am.  Hep.  884 ;  WktU  v.  Meholls,  44 
U.  S.  8  How.  267.  11  L.  ed.  691 ;  Bradley  v. 
Fisher,  80  U.  S.  18  Wall.  886,  20  L.  ed.  646 ; 
Cooley,  Torts,  p.  211. 

According  to  the  English  authorities,  the 
rule  undoubtedly  is  that  to  a  witness  In  a 
court  of  justice,  testifying  in  a  cause  prop- 
erly before  the  court,  the  occasion  is  one  of 
absolute  privilege  from  liability  for  damages 
in  an  action  of  slander.  Whether  the  rule  as 
it  prevails  in  England  and  elsewhere  as  to 
such  witnesses  prevails  in  this  state  as  to 
them,  as  claimed  b^  the  defendant,  it  is  not 
necessary  to  determine,  because  we  think  the 
proceeding  before  the  committee  was  not  a 
judicial  or  quasi  judicial  proceeding  within 
the  meaning  of  the  rule  as  to  absolute  privi- 
lege as  it  is  held  anywhere.  It  was  a  pro- 
ceeding to  investigate  the  truth  of  certain 
statements  made  to  the  board  of  aldermen, 
and  the  power  and  the  duty  of  the  com- 
mittee were  simply  to  obtain  such  informa- 
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tion  as  it  could  concerning  those  statements, 
and  report  to  the  board  of  aldermen  for  its 
action.  The  persons  who  were  to  make  the 
inquiry  had  no  judicial  character  or  office, 
had  no  settled  jurisdiction  or  fixed  mode  of 
procedure,  and  they  had  no  judicial  function 
to  exercise,  for  they  could  decide  nothing, 
and  could  only  report  their  action  to  a  board, 
which  might  altogether  disregard  what  the 
committee  had  done.  In  no  proper  sense  can 
the  committee  be  called  a  judiciary  body,  or 
its  proceedings  judicial.  A  judicial  pro- 
ceeding within  the  meaning  of  the  rule  as  to 
absolute  privilege  must,  we  think,  be  one 
carried  on  in  a  court  of  justice  established 
or  recognized  by  law,  wherein  the  rights  of 

Earties  which  are  recognized  and  protected 
y  law  are  involved  and  may  be  determined. 
The  proceedings  before  this  committee  were 
clearly  not  proceedings  of  that  kind.  Bat 
it  is  said  that,  under  section  26  of  the  charter 
of  the  city,  the  presiding  officer  of  the  com- 
mittee had  "power  to  compel  the  attendance 
and  testimony  of  witn passes  ...  by  the 
issue  of  subpoenas  and  the  administration  of 
oaths  in  the  manner  and  according  to  the  rules 
governing  the  same  in  courts  of  justice." 
This  provision,  however,  cannot  'be  held 
to  confer  judicial  or  quasi  judicial  power 
upon  the  presiding  officer,  and  certainly  not 
upon  the  committee.  All  it  gives  is  power 
to  the  presiding  officer  to  issue  subpoenas  for 
and  administer  oaths  to  witnesses  whom  the 
committee  may  desire  to  improve,  and  nothing 
more.  If  the  witness  refuses  to  obey  the  sub* 
poena,  neither  the  presiding  officer  t0t  the 
committee  has  power  to  issue  a  capias ;  and 
if  the  witness  appears,  but  refuses  to  testify, 
neither  the  committee  nor  the  presiding  officer 
has  power  under  section  26  to  commit  him 
for  such  refusal.  Ifbyee  v.  Byxbee,  46  Conn. 
882.  We  know  of  no  authority  for  holding 
that  the  proceedings  before  this  committee 
were  either  judicial  or  quasi  judicial  pro- 
ceedings within  the  meaning  of  the  rule  now 
under  consideration.  The  class  of  occasions 
where  the  utterance  of  defamatory  words  is 
absolutely  privileged  is,  as  before  stated, 
confined  within  narrow  limits,  and  the  courts 
as  a  rule  have  steadily  refused  to  enlarge 
those  limits.  Odgers,  Libel  &  Blander,  p. 
184 ;  Stevens  v.  Sampson,  L.  R.  6  Exch.  Div. 
58.  In  Maurice  v.  Warden^  supra,  the  court 
enumerates  the  cases  in  which  absolute  privi- 
lege has  been  accorded,  and  says :  **  Beyond 
this  enumeration  we  are  not  prepared  to  ^o. 
The  doctrine  of  absolute  privilege  is  so  in- 
consistent with  the  rule  that  a  remedy  should 
exist  for  every  wrong  that  we  are  not  disposed 
to  extend  it  beyond  the  strict  line  established 
by  a  concurrence  of  decisions."  See  also 
W7iite  y.  NichoUs,  supra.  We  see  no  good 
reason  upon  this  record  for  enlarging  it  so  as 
to  include  proceedings  of  the  kind  in  ques- 
tion. The  court  below  committed  no  error 
in  refusing  to  charge  that  the  occasion  was 
one  of  absolute  privilege. 

The  defendant  further  claims  that,  inas- 
much as  the  second  defense  was  not  demurred 
to,  the  court  should  have  charged  the  jury 
that  the  facts  therein  stated,  if  proved,  con- 
stituted a  complete  defense  to  the  action.   Fof 
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the  raMODft  already  given,  we  think  this 
claim  is  unfounded,  and  the  court  below  com- 
mitted no  error  in  refusing  to  so  charge. 

The  defendant  further  claimed  in  the  court 
below  that  the  occasion  was  one  conditionally 
privileged.     His  grievance  here  and  now  is 
Dot  that  the  lower  court  did  not  so  charge, 
but  it  is  that  the  instructions  given  upon  this 
point  were  misleading  in  some  respects,  and 
erroneous  in  certain  other  respects,  and  failed 
to  present  the  matter  properly  to  the  jury. 
He  also  claims  that  the  court  erred  in  rejecting 
certain  evidence  bearing  upon  the  question 
of  conditional  privilege,     we  will  consider 
first  the  claim  last  stat^.    From  the  evidence 
in  the  case,  it  appears  that  certain  written 
statements  of  charges  had  been  made  to  the 
board  of  aldermen  of  the  city  of  New  Haven 
concern inff  the  purchase  of  a  road  roller  bv 
the  board  of  public  works  of  said  city.     This 
matter  was,  by  the  board  of  aldermen,  duly 
referred  for  consideration  and  investigation 
to  a  committee  of  the  whole  of  said  board 
of  aldermen;  and  it  was  before  this  com- 
mittee, during  its  Investigation  of  the  matter 
aforesaid,    that  the  words  in  question  were 
uttered.     The  written  statements  or  charges 
so  preferred  to  the  board  of  aldermen,   to- 
gether with  the  action  of  said  board  In  so 
referring  the  matter,  and  a  copy  of  section 
26  of  the  charter  of  New  Haven,  constitute 
Exhibit  1.  which  was  laid  in  evidence  bv  the 
defendant  in  the  court  below  without  objec- 
tioD.    It  was  let  in  **  for  the  purpose  of  prov- 
ing the  authority  and  power  of  said  com- 
mittee before  which  the  words  were  uttered, 
and  to  prove  what  matters  were  committed  to 
it  for  investigation.  **    In  the  lower  court  the 
defendant  claimed  that  the  committee  did  in 
fact  investigate  and  hear  evidence  upon  other 
matters  than  the  matter  thus  specifically  re- 
ferred to  it;  that  the  words  charged   were 
spoken  by  the  defendant  as  a  witness  before 
the  committee  with  reference  to  such  other 
matters,   and   were   pertinent  and  relevant 
thereto ;  and  that  these  facts  made  the  occasion 
oDe  of  conditional  privilege  at  least.     The 
plaintiffs  denied  that  the  words  were  perti- 
nent or  relevant  to  any  matter  before  the  com- 
mittee, or  at  least  to  any  matter  properly  before 
the  committee.     It  was  to  show  that  the  com- 
mittee did  in  fact  investigate  and  consider 
outside  matters  so  or  speak,  and  that  the  al- 
leged slanderous  words  were  pertinent  and 
relevant  to  such  matters,   that  the  rejected 
evidence  was  offered.     The  record  states  the 
matter  as  follows :  **  For  the  purpose  of  show- 
ing the  scope  of  the  investigation,  and  that 
the  committee  of  the  whole  included  in  the 
investigation  all  matters  of  grievance  which 
any  person  might  have  against  the  board  of 
public  works,  and  in  order  to  show  the  per- 
tinency and  relevancy  of  the  evidence  of  the 
dcfend[ant  before  the  committee  of  the  whole, 
•    .    .    the  defendant  offered  to  produce  in 
evidence  the  report  of  the  committee  of  the 
whole  concerning  said  investigation,  and  the 
record  of  the  board  of  aldermen  accepting 
«aid  report."    This  was  defendant's  Exhibit 
2.    It  was  admitted  that  it  contained  no  ref- 
erence to  the  defendant's  statement  made  be- 
fore the  committee.    Upon  a  general  objec- 
tion, the  ezM  bi  t  was  excl  uded.    For  the  same 
25  L.  R  A. 


purpose  the  defendant  then  offered  the  stenoff • 
rapher's  notes  of  the  evidence  taken  at  said 
investigation,  which  also,  upon  a  general  ob- 
lection,  were  rejected.  The  defendant  then 
for  the  same  purpose  offered  the  testimony  of 
a  number  of  tne  committee,  who  were  present 
at  all  the  hearings  of  the  committee,  but,  on 
a  general  objection,  the  court  excluded  the 
testimony.  The  court  thus  apparently  ex- 
cluded all  evidence  of  this  fact  from  the 
Jury ;  for  if  it  could  not  be  i^own  by  the 
record  evidence,  nor  by  the  parol  testimony 
of  those  present  at  the  meeting,  it  could 
hardly  be  shown  at  all.  If  the  fact  was 
admissible,  clearly  it  must  be  proved,  if  at 
all,  in  one  of  these  two  ways;  and  we  think 
it  was  admissible,  and  that  the  record  offered 
wss  competent  evidence  to  prove  the  fact 
sought  to  be  established  by  it,  namely,  that 
the  committee  did  in  fact  investigate  and 
hear  evidence  upon  matters  outside  of  that 
which  was  specifically  committed  to  it.  In 
the  first  place,  this  record  was  a  public  docu- 
ment. By  the  charter  (section  9)  it  is  made 
the  duty  of  the  city  clerk  to  make  regular 
entries  of  all  votes  and  proceedings  of  the 
board  of  aldermen;  and  all  records  kept  by 
him  have  the  same  validity  as  the  records  of 
town  clerks,  and  are  expressly  made  ''in  all 
courts  evidence  of  the  truth  of  the  matter 
therein  recorded. "  By  the  express  terms  of 
the  charter,  then,  it  was  admissible  to  prove 
the  truth  of  the  matters  therein  recorded. 
In  the  next  place  the  record  clearly  shows 
that  the  committee  did  in  fact  investigate  and 
hear  evidence  upon  other  and  outside  matters, 
and  also  shows  in  a  general  way  what  those 
matters  were,  and  this  was  all  the  defendant 
clai  med  to  prove  bv  it.  That  the  fact  sought 
to  be  established  bv  this  evidence  was  ad- 
missible is  we  think  quite  clear. 

The  committee,  it  is  true,  were  by  the  ac- 
tion of  the  board  of  aldermen  charged  only 
with  the  duty  of  acting  upon  certain  specific 
statements  or  charges  made  against  the  board 
of  public  works.  It  might,  and  perhaps 
ought  to.  have  confined  itself  to  this  specific 
dutjjr,  but  if  it  saw  fit  to  extend  the  scope  of 
its  investigation  so  as  to  embrace  other  charges 
against  the  board  of  public  works,  and  in- 
vited, permitted,  or  compelled  persons  to 
come  before  it,  and  testify  or  make  statements 
pertinent  and  relevant  to  the  matters  before 
It,  we  think  the  occasion  would  be,  ss  to  such 
parties  making  such  statements  or  testifving 
in  ffood  faith,  one  of  conditional  privilege. 
Under  the  charter  (sections  37  and  38)  the 
members  of  the  board  of  public  works  are 
elected  by  the  board  of  aldermen,  and  may 
be  removed  by  them  for  cause.  This  power  to 
remove  includes  the  power  to  investigate  the 
ofllcial  conduct  of  the  board  of  public  works ; 
and  this  work  of  investigating  may,  at  certain 
stages  of  it  at  least,  be  conducted,  we  think, 
by  the  board  of  aldermen  sitting  as  a  com- 
mittee of  the  whole.  The  outside  investiga- 
tion as  to  charges  or  grievances  against  the 
board  of  public  works,  which  it  Is  claimed 
the  commiteedid  in  fact  make,  was  certainly 
a  work  which  the  board  of  aldermen  might 
have  originally  referred  to  the  committee,  and 
was  one  of.  which  the  board  of  aldermen  by 
its  vote  approved.    It  was  thus  a  work  ovef 
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which  the  commf  itee  had  apparent  authority, 
and  to  a  person  in  the  position  of  the  defend- 
ant such  apparent  authority  was  sufficient  to 
protect  him,  if  his  statements  before  it  were 
pertinent  and  relevant  to  the  matter  in  hand, 
and  were  made  in  good  faith  and  without  ex- 
press malice.  As  the  question  whether  the 
occasion  was  a  privileged  one  depended  bo 
largely  on  the  further  question  whether  or 
not  the  words  charged  were  pertinent  and 
relevant  to  the  matters  actually  before  the 
committee,  the  importance  of  the  rejected 
evidence  becomes  apparent.  Unless  the  de- 
fendant was  permitted  to  show  by  the  record 
or  by  parol  evidence  that  the  committee  did 
in  fact  investigate  outside  matters,  and  what 
those  matters  were,  it  might  be  difliciilt  or 
impossible  for  him  to  prove  that  the  admitted 
words  were  relevant  and  pertinent  to  any 
matter  properly  or  improi)crly  before  the 
committee ;  and  he  would  thus  lose  the  benefit 
of  evidence  tending  to  show  that  the  occasion 
was  one  of  conditional  privilege,  and  that  he 
had  complied  with  the  condition.  For  these 
reasons  we  think  the  court  erred  in  rejecting 
the  record  evidence  offered  by  the  defendant, 
and  that  this  entitles  him  to  a  new  trial. 

Tlie  fact  that  a  new  trial  must  be  granted 
renders  it  unnecessary  to  notice  with  any  de- 
cree of  particularity  many  of  the  other  al- 
leged errors  assigned,  and  we  will  notice 
only  one  or  two,  and  that  briefly.  In  its 
charge  to  the  jury,  the  court  seems  to  say, 
in  substance,  that,  in  order  to  make  the  oc- 
casion a  privileged  one,  the  words  must  have 
been  spoken  in  answer  to  questions ;  and  the 
defendant  claims  that  the  court  thus  re- 
stricted the  words  privileged  wholl  v  to  those 
uttered  in  response  to  questions.  The  charge 
as  given  in  tne  record  at  pages  29,  80,  and 
81  seems  to  support  this  claim  of  the  defend- 
ant. We  hardly  think  the  court  intended  to 
be  80  understood,  but,  if  so,  we  think  the 


charge  was  erroneous  and  misleading.  If 
the  defendant,  present  before  the  committee- 
as  a  witness  or  otherwise,  was  invited  or  per- 
mitted or  called  upon  to  make  a  stateineDt 
by  the  committee,  for  their  information,  of 
matters  pertinent  and  relevant  to  the  investi- 
gation they  were  then  actually  cond acting 
and  apparently  within  their  power,  we  think 
the  mere  fact  that  the  words  uttered  were  not 
in  response  to  questions  does  not  avoid  tbe 
privilege.  The  law  regards  substance,  and 
not  form,  in  matters  of  this  kind ;  it  regards 
what  is  said,  and  the  motives  for  saying  it, 
rather  than  the  precise  form  of  statement. 
Of  course  the  fact  that  a  statement  was  offi- 
ciously volunteered  would  be  evidence  to  go 
to  the  jury  upon  the  question  of  express 
malice,  but  that  is  quite  another  matter. 

The  defendant  also  complains  that  by  the 
charge  of  the  court  he  was  deprived  of  the 
benefit  of  part  of  his  third  defense.  We 
think  there  is  some  foundation  for  this  com- 
plaint. The  plaintiffs  claimed  that  the  de- 
fendant, when  he  uttered  tne  alleged  slan- 
derous words,  was  before  the  committee,  not 
as  a  witness,  but  as  a  volunteer,  while  the 
defendant  claimed  he  was  there  only  as  a 
witness.  As  the  jury  mi^ht  find  according 
to  the  claim  of  the  plaintiffs  on  this  point, 
the  defendant  asked  the  court  to  charge,  iik 
substance,  that  in  such  case  the  defendant, 
under  the  circumstances,  would  bAve  the 
right  to  go  before  the  committee  as  a  citizen 
of  New  Haven,  and  in  good  faith  give  such 
information  as  he  might  have  touching  the 
matter  under  investigation.  IJnder  the  facts 
as  they  appear  of  record,  we  think  the  court 
should  have  complied  in  substance  with  this 
request. 

We  deem  It  unnecessary  to  notice  any  of 
the  other  alleged  errors. 

There  is  error,  and  a  new  triai  it  granted 

The  other  Judges  concurred. 
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Varafl^raph  8548  of  the  General  Stat- 
utes of  1889,  so  fitr  as  it  attempts  to 
confer  on  county  attorneys  the  power 
to  commit  witnesses  for  contempt  on  aeoount 
of  a  refusal  to  be  Bworn  or  testify  as  provided 
In  this  section,  is  unconstitutional  and  void. 

auly  8,  1894J 

APPLICATION  for  a  writ  of  habeas  corpus 
to  procure  the  release  of  petitioner  from 
cnstodv  to  which  he  had  been  committed  for 
failure  to   answer  questions   propounded  to 

*HeadDote  by  Allen,  J. 

Note.— For  a  comprehensive  decision  of  the  ques- 
tion as  to  the  po^ver  to  punish  for  contempt,  see, 
in  connection  with  the  above  case,  the  Indiana 
case  of  Lanifenbergr  v.  Docker,  cited  in  the  above 
case  and  reported  In  10  L.  R.  A.  108. 
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him  by  a  prosecuting  attorney.  Petitioner  dis- 
eJiarged. 

The  facts  are  stated  in  the  opinions. 

Jf^Mrtf. Oscar  Fonst  ft  Son  for  petitioDer. 

Messrs,  Ewin^  ft  Bennett,  with  Mr,  A» 
H.  Campbell, Tor  respondent: 

Unless  the  enactment  under  consideration  is 
clearly  unconstitutional  It  should  be  upheld. 

State  V.  Rodijison,  1  Kan.  17;  Atchison  y, 
Bariholow,  4  Kan.  124;  Lea/oentcorth  County 
Comrs.  V.  Miller,  7  Kan.  479, 12  Am.  Rep.  425; 
Cherokee  County  Comrs,  ▼.  State,  86  Kan.  887. 

The  enactment  is  not  unconstitutional. 
There  is  noUiinff  in  the  constitution  of  either 
this  state  or  of  the  United  States  forbiddiog 
such  a  grant  of  power  by  the  legislature. 

AVhere  the  constitution  provides  that  judicial 
power  of  the  state  shall  be  ves^tcd  in  specified 
courts,  and  "in  such  other  courts  as  the  legis- 
lature may  from  time  to  time  establish"  the 
legislature  may  vest  a  part  of  the  jurisdictioa 
of  the  constitutional  courts  in  those  tribunal* 
which  it  creates  by  statute. 

3  Am.  &  Eng.  ^^ocyclop.  Law,  p.  694. 


See  also  28  L.  R.  A.  242. 
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It  if  not  Decessary  that  the  legislature  in 
order  to  confer  Judicial  power  should  first  in 
terms  create  a  court. 

MaUnu  ▼.  Murphy,  2  Kan  250;  State  v. 
Young,  8  Kan.  445;  FreU  y.  McDonald  J  Kxn. 
426.  12  Am.  Rep.  428. 

Such  power  may  even  be  conferred  on  a 
ministerial  or  administrative  officer. 

RoiB  y,  Crawford  County  (Jomr»,  10  Kan. 
418:  Matt7heu»  y.  Shawnee  County  Comrs,  84 
Ivan.  606. 

The  very  fact  of  the  omission  from  the  con- 
stitution of  a  grant  of  power  to  commit  for 
contempt  indicates  that  the  framersof  the  con- 
st ituiton  and  the  people  who  adopted  it  recog- 
nized the  settled  rule  of  law  that  such  power 
is  inherent  in  all  courts  and  officers  exercising 
judicial  functions. 

See  8  Am.  &  Eng.  Encyclop.  Law,  p.  799, 
notes  1  and  t. 

Such  right  at  least  has  been  constantly  ex- 
ercised by  the  legislature,  by  all  courts  in  the 
state,  and  by  notaries  public,  with  the  sanc- 
tion and  approval  of  this  court. 

Re  Ounn,  19  L.  R.  A.  510, 50  Kan.  155. 

Where  a  witness  duly  subpoenaed  to  testify 
in  a  cause  before  a  notary  public  by  giving  his 
deposition,  refuses  to  testify,  he  may  be  com- 
mitted by  the  notary  for  contempt  for  such 
refusal. 

Re  Abdes,  12  Kan.  451;  Ee  Mcrkle,  40  Kan. 
27. 

It  was  never  intended  that  any  case  for  con- 
tempt should  be  tried  by  a  jury. 

StaU  V.  CvUer,  18  Kan.  181,  and  note; 
StaU  V.  Topeka,  86  Kan.  78,  59  Am.  Rep.  529. 

Langenberg  T.  Decker,  16  L.  R  A,  108. 181 
Ind.  471.  cited  by  petitioner  is  based  wholly  on 
the  peculiar  wording  of  the  constitution  of  the 
state  of  Indiana. 

In  support  of  the  enactment  under  considera- 
tion,— 

See  R6  Clayton,  18  L.  R  A.  66,  59  Conn. 
510;  State  ▼.  Beaton,  61  Iowa,  668. 

AUeiit  J*^  delivered  the  opinion  of  the 
court : 

The  petitioner  was  restrained  of  his  liberty 
by  the  sheriff  of  Allen  county,  ander  a  com- 
mitment issued  by  the  county  attorney  for 
refusal  to  answer  questions  propounded  to 
him  touching  violations  of  the  prohibitory 
liquor  law.  "Paragraph  2543  of  the  General 
Sututea  of  1889  makes  it  the  duty  of  the 
county  attorney,  when  notified  of  any  viola- 
tion of  the  prohibitory  law,  to  issue  his 
sQbpana.  commanding  witnesses  to  appear 
before  him,  to  swear  such  witnesses,  exam- 
ine them,  reduce  their  testimony  to  writing, 
and  cause  it  to  be  subscribed  by  such  wit- 
nesses, and  expressly  authorizes  the  county 
attorney  to  punish  for  contempt  any  witnesses 
disobeying  hia  process  or  refusing  to  answer 

Soestions.  If  the  testimony  so  taken  dis- 
oees  the  fact  that  an  offense  has  been  com- 
mitted, he  ia  required  forthwith  to  file  the 
statements  of  the  witnesses  with  hia  com- 
plaint or  information  against  the  person  hav- 
ing committed  the  offense,  and  thereupon  to 
proceed  with  the  prosecution  of  the  offender. 
The  single  question  presented  for  our  con- 
nderation  is  whether  that  portion  of  the  stat- 
ute which  authorized  the  county  attorney  to 
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punish  as  for  contempt  is  in  violation  of  the 
constitution  of  this  state.     Nothing  is  more 
firmly  fixed  in  the  governmental  systems  of 
all  English-speaking  countries  than  tJie  di- 
vision of  powers  between  the  three  great  de* 
partments   of    government, — the   executive, 
legislative,  and  judicial.    The  question  be- 
fore us  is  whether  the  legislature  has  power 
to  confer  on  an  executive  officer,   charged 
with  the  duty  of  searching  out  violations  of 
the  law,  inquiring  into  the  facts,  instituting 
and  carrying  on  prosecutions  for  violations 
of  the  criminal  laws  of  the  state,  the  power, 
at  the  same  time  and  as  ancillary  to  the  per- 
formance of  his  duties  as  a  prosecuting  offi- 
cer, to  commit  persons  to  Jail  as  for  a  con- 
tempt of  his  authority.    That  a  proceeding- 
to  punish  for  contempt  is  in  its  nature  a. 
criminal  proceeding  has  been  directly  de- 
cided by  this  court  (State  v.  Dent,  29  Kan. 
416),  as  well  as  by  the  courts  of  other  states, 
CartwrighVt  Case,  114  Mass.  230 ;  Puterbaugh 
V.  Smith,  181  111.  199.     The  right  to  appeal 
from  an  order  punishing  for  a  contempt  haa- 
been  frequently  recognized  by  this  court. 
Re  Peyton,  12  Kan.  898 ;  Re  Dalton,  46  Kan. 
253;  StaU  v.  Htnthom,  46  Kan.  618;   States 
V.  Vincent,  46  Kan.  618;  22^  Nickell,  47  Kan. 
734 ;  Re  Noonan,  47  Kan.  771 ;   Re  Hdrmer, 
47  Kan.  262 ;  StaU  v.  Durein,  46  Kan.  695. 

An  appeal  to  a  superior  court  can  only  be 
taken-  from  a  judicial  decision ;  never  from, 
one  involving  merely  executive  or  legisla- 
tive discretion.  Pulkerson  v.  Harper  (S^unty 
Gomre,  81  Kan.  125 ;  Kent  v.  LabetU  County 
Comre,  42  Kan.  584.  In  committing  the 
prisoner  for  contempt,  the  county  attorney 
therefore  decided  a  case  in  its  nature  crim- 
inal, and  in  making  such  decision  assumed' 
to  act  in  a  judicial  capacity.  That  the  stat- 
ute referred  to  gives  him  this  power  in  terms 
is  clear.  Ia  the  statute  valid?  The  cases  of 
Re  Ahdee,  12  Kan.  451,  and  Re  Merlde,  40 
Kan.  27,  are  cited  in  support  of  the  proposi- 
tion that  power  to  commit  for  contempt  may 
be  given  to  other  than  a  judicial  officer,  and 
it  is  said  that  it  is  not  necessary  in  order  to- 
confcr  judicial  power  that  the  legislature 
should  first  in  terms  create  a  court.  The 
constitution  of  this  state  provides  that  ''the 
judicial  power  of  this  state  shall  be  vested 
in  a  supreme  court,  district  courts,  probate 
courts,  justices  of  the  peace,  and  such  other 
courts  inferior  to  the  supreme  court  as  may 
be  provided  by  law."  Section  1,  art.  3. 
The  legislature  therefore  is  at  liberty  to  con- 
fer judicial  power,  and  to  create  courts  in- 
ferior to  the  supreme  court.  It  may  be  con- 
ceded that  the  legislature  may  confer  judicial 
power  on  an  individual  who  also  fills  an  ex- 
ecutive office.  The  prior  decisions  of  this^ 
court  go  no  further  than  this.  The  point 
here  involved,  whether  executive  and  judi- 
cial power  may  be  mingled  and  combined, — 
may  be  exercised  by  the  same  person  at  the 
same  time  and  in  the  same  proceeding, — has. 
never  yet  been  decided  by  this  court. 

The  county  attorney  is  peculiarly  an  exec- 
utive officer.  lie  is  not  only  autiir  rized  to 
appear  on  behalf  of  the  state,  and  prosecute 
air  criminal  cases  arising  in  his  county,  but 
it  is  his  duty  to  do  so ;  and  the  act  concern- 
ing the  sale  of  intoxicating  liquors  imposes. 
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which  the  commf  itee  had  apparent  authority, 
and  to  a  person  in  the  position  of  the  defend- 
ant such  apparent  authority  was  sufficient  to 
protect  him,  if  his  statements  before  it  were 
pertinent  and  relevant  to  the  matter  in  hand, 
and  were  made  in  good  faith  and  without  ex- 
press malice.  As  the  question  whether  the 
occasion  was  a  privileged  one  depended  so 
largely  on  the  further  question  whether  or 
not  the  words  charged  were  pertinent  and 
relevant  to  the  matters  actually  before  the 
committee,  the  importance  of  the  rejected 
evidence  becomes  apparent.  Unless  the  de- 
fendant was  permitted  to  show  by  the  record 
or  by  parol  evidence  that  the  committee  did 
in  fact  investigate  outside  matters,  and  what 
those  matters  were,  it  might  be  diiTiciilt  or 
impossible  for  him  to  prove  that  the  admitted 
words  were  relevant  and  pertinent  to  any 
matter  properly  or  improperly  before  the 
committee ;  and  he  would  thus  lose  the  benefit 
of  evidence  tending  to  show  that  the  occasion 
was  one  of  conditional  privilege,  and  that  he 
had  complied  with  the  condition.  For  these 
reasons  we  think  the  court  erred  in  rejecting 
the  record  evidence  offered  by  the  dcf^nflant, 
and  that  this  entitles  him  to  a  new  trial. 

The  fact  that  a  new  trial  must  be  granted 
renders  it  unnecessary  to  notice  with  any  de- 
cree of  particularity  many  of  the  other  al- 
Icged  errors  assigned,  and  we  will  notice 
only  one  or  two,  and  that  briefly.  In  its 
charge  to  the  jury,  the  court  seems  to  say. 
in  substance,  that,  in  order  to  make  the  oc- 
casion a  privileged  one,  the  words  must  have 
been  spoken  in  answer  to  questions ;  and  the 
defendant  claims  that  the  court  thus  re- 
stricted the  words  privileged  wholl  v  to  those 
uttered  in  response  to  questions.  The  charge 
as  given  in  uie  record  at  pages  20,  80,  and 
81  seems  to  support  this  claim  of  the  defend- 
ant. We  hardly  think  the  court  intended  to 
be  80  understood^  but,  if  so,  we  think  the 


charge  was  erroneous  and  misleading.  If 
the  defendant,  present  before  the  committee- 
as  a  witness  or  otherwise,  was  invited  or  per- 
mitted or  called  upon  to  make  a  statement 
by  the  committee,  for  their  information,  of 
matters  pertinent  and  relevant  to  the  investi- 
gation they  were  then  actually  conducting 
and  apparently  within  their  power,  we  think 
the  mere  fact  that  the  words  uttered  were  not 
in  response  to  questions  does  not  avoid  the 
privilege.  The  law  regards  substance,  and 
not  form,  in  matters  of  this  kind ;  it  regards 
what  is  said,  and  the  motives  for  saying  it, 
rather  than  the  precise  form  of  statement. 
Of  course  the  fact  that  a  statement  was  offi- 
ciously volunteered  would  be  evidence  to  go 
to  the  jury  upon  the  question  of  express 
malice,  but  that  is  quite  another  matter. 

The  defendant  also  complains  that  by  the 
charge  of  the  court  he  was  deprived  of  the 
benefit  of  part  of  his  third  aefense.  We 
think  there  is  some  foundation  for  this  com- 
plaint. The  plaintiffs  claimed  that  the  de- 
fendant, when  he  uttered  tne  alleged  slan- 
derous words,  was  before  the  committee,  not 
as  a  witness,  but  as  a  volunteer,  while  the 
defendant  claimed  he  was  there  only  as  a 
witness.  As  the  jury  mi^ht  find  according 
to  the  claim  of  the  plaintiffs  on  this  point, 
the  defendant  asked  the  court  to  charge,  ii> 
substance,  that  in  such  case  the  defendant, 
under  the  circumstances,  would  have  the 
right  to  go  before  the  committee  as  a  citizea 
of  New  Haven,  and  in  good  faith  give  such 
information  as  he  might  have  touching  the 
matter  under  investigation.  Under  the  facts 
as  they  appear  of  record,  we  think  the  court 
should  have  complied  in  substance  with  this 
request. 

We  deem  it  unnecessary  to  notice  any  of 
the  other  alleged  errors. 

There  is  error,  and  a  neuo  triai  U  granted 

The  other  Judges  concurred. 
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Varag^raph  8548  of  the  General  Stat- 
utes of  1889ff  so  fiu*  as  it  attempts  to 
confer  on  connty  attorneys  the  power 
to  commit  witnesses  for  contempt  on  account 
of  a  refusal  to  be  sworn  or  testify  as  provided 
In  this  section,  is  unconstitutional  and  void. 

auly  8,  189U 

APPLICATION  for  a  writ  of  habeas  corpus 
to  procure  the  release  of  petitioner  from 
custody  to  which  he  had  been  committed  for 
failure*  to    answer  questions   propounded  to 

*Headnote  by  Allex,  J, 

^^—  ^■^^— ^.^— ^— # 

Note.— For  a  coroprebensive  decision  of  the  ques- 
tion aa  to  the  power  to  punish  for  contempt,  see, 
m  connection  with  the  above  case,  the  Indiana 
case  of  LanifCDbergr  v.  Decker,  cited  in  the  above 
case  and  reported  in  10  L.  B.  A.  108. 
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him  by  a  prosecuting  attorney.  Petitioner  da- 
e/iarged. 

The  facts  are  stated  in  the  opinions. 

Meesrs,OmcaLr  Fonst  ft  Son  for  petitioner. 

Mesere,  EwiiiK  ft  Bennett*  with  Mr,  A» 
H.  Campbell,  for  respondent: 

Unless  the  enactment  under  consideration  is 
clearly  unconstitutional  it  should  be  upheld. 

State  V.  Rotniison,  1  Kan.  17;  AtchUon  v. 
Bartholow,  4  Kan.  124;  Leaventoorth  Countff 
Covire,  V.  Miller,  7  Kan.  479, 12  Am.  Rep.  425; 
Cherokee  County  Comre.  v.  State,  86  Kan.  387. 

The  enactment  is  not  unconstitutional. 
There  is  notliin?  in  the  constitution  of  either 
this  state  or  of  the  United  States  forbidding 
such  a  grant  of  power  by  the  legislature. 

Where  the  constitution  provides  that  judicial 
power  of  the  state  shall  be  vested  in  specified 
courts,  and  "in  such  other  courts  as  the  legis- 
lature may  from  time  to  time  establish"  the 
legislature  may  vest  a  part  of  the  jurisdiction 
of  the  constitutional  courts  in  those  tribunal* 
i  ^hich  it  creates  by  statute. 

3  Am.  &  Eng.  Encyclop.  Law,  p.  694. 


See  also  28  L.  R.  A.  242. 
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It  is  not  necessarjj'  that  the  legislature  in 
order  to  confer  judicial  power  should  first  in 
terms  create  a  court. 

MaUme  ▼.  Murphy,  2  Kan  260;  State  v. 
T&ung,  8  Kan.  445;  PreU  v.  McDonald,  7  Kan. 
426,  12  Am.  Rep.  428. 

Such  power  may  even  be  conferred  on  a 
ministerial  or  administrative  officer. 

Rot9  V.  Orauford  County  Comn,  16  Kan. 
418:  Maiihewi  y.  Shawnee  County  Comre,  84 
Ivan.  606. 

The  very  fact  of  the  omission  from  the  con- 
stitution of  a  grant  of  power  to  commit  for 
contempt  indicates  that  the  framersof  tbe  con- 
stituitOQ  and  the  people  who  adopted  it  recog- 
nized the  settled  rule  of  law  that  such  power 
is  inherent  in  all  courts  and  officers  exercising 
judicial  functions. 

See  8  Am.  &  £ng.  Encydop.  Law,  p.  799, 
notee  1  and  B. 

Such  right  at  least  has  been  constantly  ex- 
ercised by  tbe  legislature,  by  all  courts  in  the 
Btate,  and  by  notaries  public,  with  the  sanc- 
tion and  approval  of  this  court. 

Be  Ovnn,  19  L.  R.  A.  519, 50  Kan.  155. 

Where  a  witness  duly  subpoenaed  to  testify 
in  a  cause  before  a  notary  public  by  giving  his 
deposition,  refuses  to  testify,  he  may  be  com- 
mitted by  the  notary  for  contempt  for  such 
refusal. 

He  Abelee,  12  Kan.  451;  Ee  Mcrkle,  40  Ejin. 
27. 

It  was  never  intended  that  any  case  for  con- 
icmpt  should  be  tried  by  a  jury. 

State  V.  Ci/tler,  18  Kan.  131,  and  note; 
State  V.  Topeka,  86  Kan.  76,  59  Am.  Rep.  529. 

Langenherg  y.  Decker,  16  L.  R  A.  108, 131 
lod.  471.  cited  by  petitioner  is  based  wholly  on 
the  peculiar  wording  of  the  constitution  of  the 
slate  of  Indiana. 

Id  support  of  the  enactment  under  considera- 
tion,— 

See  Be  Clayton,  18  L.  R  A.  66,  59  Conn. 
510;  State  ▼.  Beaton,  61  Iowa,  668. 

Allen,  •/.,  delivered  the  opinion  of  the 

court: 

The  petitioner  was  restrained  of  his  liberty 
by  the  sheriff  of  Allen  county,  under  a  com- 
mitment issued  by  the  county  attorney  for 
refusal  to  answer  questions  propounded  to 
bim  touching  violations  of  the  prohibitory 
liquor  law.  "Paragraph  2543  of  the  General 
Statutes  of  1889  makes  it  the  duty  of  the 
county  attorney,  when  notified  of  any  viola- 
tion of  the  prohibitory  law,  to  issue  his 
8Qbp(eiii^  commanding  witnesses  to  appear 
before  him,  to  swear  such  witnesses,  exam- 
ine them,  reduce  their  testimony  to  writing, 
and  cause  it  to  be  subscribed  by  such  wit- 
nesses, and  expressly  authorizes  the  county 
attorney  to  punish  for  contempt  any  witnesses 
disobeying  his  process  or  refusing  to  answer 

Siestions.  If  the  testimony  so  taken  dis- 
OSes  the  fact  that  an  offense  has  been  com- 
mitted, he  is  required  forthwith  to  file  the 
statements  of  the  witnesses  with  his  com- 
plaint or  information  against  the  person  hav- 
ing committed  the  offense,  and  thereupon  to 
proceed  with  the  prosecution  of  the  offender. 
The  single  question  presented  for  our  con- 
sideration is  whether  that  portion  of  the  stat- 
Qte  which  authorizes  the  county  attorney  to 


punish  as  for  contempt  is  in  violation  of  the 
constitution  of  this  state.    Nothing  is  more 
firmly  fixed  in  the  governmental  systems  of 
all  English-speaking  countries  than  the  di- 
vision of  powers  between  the  three  great  de* 
partments  of    government, — the   executive, 
legislative,  and  judicial.    The  question  be- 
fore us  is  whether  the  legislature  has  power 
to  confer  on  an  executive  officer,   charged 
with  the  duty  of  searching  out  violations  of 
the  law,  inquiring  into  the  facts,  instituting 
and  carrying  on  prosecutions  for  violations 
of  the  criminal  laws  of  the  state,  the  power, 
at  the  same  time  and  as  ancillary  to  the  per- 
formance of  his  duties  as  a  prosecuting  offi- 
cer, to  commit  persons  to  jail  as  for  a  con- 
tempt of  his  authority.    That  a  proceeding- 
to  punish  for  contempt  is  in  its  nature  a. 
criminal  proceeding  has  been  directly  de- 
cided by  this  court  (State  v.  Dent,  29  Kan. 
416),  as  well  as  by  the  courts  of  other  states, 
CartwrighVe  Case,  114  Mass.  230 ;  Puterbaugh 
V.  Smith,  131  111.  199.     The  right  to  appeal 
from  an  order  punishing  for  a  contempt  haa- 
been  frequently  recognized  by  this  court. 
Re  Peyton,  12  Kan.  898 ;  Be  Dalton,  46  Kan. 
253;   StaU  v.  Henthom,  46  Kan.  613;   State^ 
V.  Vincent,  46  Kan.  618;  2&  IfickeU,  47  Kan. 
734 ;  Be  Noonan,  47  Kan.  771 ;   Be  Harmer, 
47  Kan.  262 ;  StaU  v.  Durein,  46  Kan.  695. 

An  appeal  to  a  superior  court  can  only  be^ 
takeir  from  a  judicial  decision ;  never  from, 
one  involving  merely  executive  or  legisla- 
tive discretion.    FuXkereon  v.  Harper  (S>unty 
Comre,  81  Kan.  125 ;  Kent  v.  Labette  County 
Comre,   42  Kan.    584.     In  committing  the 
prisoner  for  contempt,  the  county  attorney 
therefore  decided  a  case  in  its  nature  crim- 
inal, and  in  making  such  decision  assumed' 
to  act  in  a  judicial  capacity.    That  the  stat- 
ute referred  to  gives  him  this  power  in  terms 
is  clear.    Is  the  statute  valid?    The  cases  of 
Be  Ahdee,  12  Kan.  451,  and  Be  Merkle,  40 
Kan.  27,  are  cited  in  support  of  the  proposi- 
tion that  power  to  commit  for  contempt  may 
be  given  to  other  than  a  judicial  officer,  ana 
it  is  said  that  it  is  not  necessary  in  order  tO' 
confer  judicial  power  that  the  legislature 
should  first  in  terms  create  a  court.    The 
constitution  of  this  state  provides  that  **  the 
judicial  power  of  this  state  shall  be  vested 
in  a  supreme  court,  district  courts,  probate 
courts,  justices  of  the  peace,  and  such  other 
courts  inferior  to  the  supreme  court  as  may 
be  provided   by   law."     Section  1,   art.   8. 
The  legislature  therefore  is  at  liberty  to  con- 
fer judicial  power,  and  to  create  courts  in- 
ferior to  the  supreme  court.     It  may  be  con- 
ceded that  the  legislature  may  confer  judicial 
power  on  an  individual  who  also  fills  an  ex- 
ecutive office.     The  prior  decisions  of  this^ 
court  go  no  further  than  this.     The  point 
here  involved,  whether  executive  and  judi- 
cial power  may  be  mingled  and  combined, — 
may  be  exercised  by  the  same  person  at  the 
same  time  and  in  the  same  proceeding, — has. 
never  yet  been  decided  by  this  court. 

The  county  attorney  is  peculiarly  an  exec- 
utive officer.  lie  is  not  only  autlu  rized  to 
appear  on  behalf  of  the  state,  and  prosecute 
alf  criminal  cases  arising  in  his  county,  but 
it  is  his  duty  to  do  so ;  and  the  act  concern- 
ing the  sale  of  intoxicating  liquors  imposes. 
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on  him  the  specific  duty  of  making  inquiries 
and  investigations  for  the  purpose  of  aetect- 
in^  violations  of  the  prohibitory  law,  to  com- 
pel witnesses  to  testify,  to  reduce  their  state- 
ments to  writing,  to  cause  them  to  be  signed 
by  the  witnesses,  to  fl]e  them  in  the  district 
or  other  court  having  Jurisdiction,  and  with 
them  his  complaint  or  information  charging 
offenders  with  such  offenses  as  the  testimony 
shows  they  are  guilty  of.  In  all  these  pro- 
ceedings the  county  attorney  acts  as  an  ad- 
ministrative officer,  prosecuting  on  behalf  of 
the  people.  It  is  for  the  purpose  of  aiding 
him  in  the  effectual  execution  of  this  dutv 
that. the  power  to  commit  for  contempt  is 

given  him.  It  is  given  to  him,  not  as  a  Ju- 
icial  officer,  but  as  county  attorney,  and  for 
the  Very  purpose  of  aiding  him  in  performing 
the  duties  of  that  office.  Such  a  combina- 
tion of  powers  is  not  in  accordance  with  the 
theory  of  our  government,  nor  with  the  or- 
derly administration  of  Justice  as  adminis- 
tered in  this  county  and  in  England.  The 
power  to  punish  for  contempt  is  never  exer- 
cised except  by  legislative  bod  las  or  Judicial 
officers.  WiiteorrS'i  Ccm,  120  Mass.  118,  21 
Am.  Hep.  502;  Langmberg  v.  Decker^  181 
Ind.  471,  16  L.  R.  A.  108;  Kilboum  v. 
Thompson,  103  0.  8.  168.  26  L.  ed.  877; 
Atty-Qen.  v.  McDonald,  8  Wis.  805. 

It  is  sought  to  distinguish  the  case  before 
us  from  those  cited,  because  of  provisio^is  in 
the  constitutions  of  Wisconsin  and  Indiana 
with  reference  to  the  separation  of  executive 
and  judicial  powers.  We  think,  however, 
that  in  our  constitution  these  powers  are  as 
clearly  separated  as  though  the  framers  of  the 
constitution  had  said  so  in  terms.  It  needs 
but  a  suggestion  to  show  that  the  combina- 
tion of  executive  and  judicial  powers  may 
become  tyranny  at  once.  The  advancement 
in  the  science  of  government  made  in  modern 
times  is  due  to  we  separation  of  the  three 
ffreat  co-ordinate  departments.  If  the  legis- 
lature may  confer  on  the  county  attorney  one 
of  the  highest  and  most  distinctive  attributes 
of  judicial  power, — that  of  punishing  for 
contempt, — to  aid  him  in  ascertaining  from 
witnesses  the  facts  with  reference  to  viola- 
tions of  law,  might  the  legislature  not  also 
confer  on  any  attorney  the  power  to  examine 
witnesses  in  civil  cases  in  the  same  manner, 
and  to  commit  them  for  contempt  if  they  re- 
fuse to  answer  his  questions?  Might  it  not 
also  give  to  any  executive  officer,  from  the 
governor  down,  the  power  to  subpoena  wit- 
nesses to  inform  his  judgment,  and  to  aid 
him  in  any  executive  decision  or  determina- 
tion? And,  if  the  rule  is  established,  can  it 
be  doubted  that  the  division  between  execu- 
tive and  judicial  offices  will  be  completely 
broken  down,  and  all  constitutional  barriers 
removed  from  those  forms  of  oppression  which 
have  always  attended  this  combination?  In 
this  very  case  the  county  attorney,  as  a  pros- 
ecuting officer.  Issued  his  subpoena.  When 
the  witness  came  before  him,  as  a  prosecuting 
officer,  he  asked  him  a  question.  When  the 
witness  refused  to  answer,  he  at  once  passed 
on  his  own  right  to  ask. the  question,  on  its 
pertinency  and  propriety,  judicially  deter- 
mined that  he,  as  prosecuting  attorney,  had 
asked  a  proper  question ;  and,  as  a  judicial 
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officer,  declared  and  determined  that  the  wit- 
ness was  guilty  of  n  judicial  contempt  in 
refusing  to  ansv\er  th  •  question  which  he 
himself  had  asked  ub  a  prosecuting  attorney. 
This  is  a  commingling:  and  confusing  of  ex- 
ecutive and  Judicial  functions  in  a  manner 
incompatible  with  the  constitution,  obnox- 
ious to  its  whole  spirit  and  to  the  spirit  of 
free  institutions,  and  the  act  to  that  extent 
is  void. 
Ths  petiti&nar  wiU  he  dUehairged. 

Horton,  Oh.  J.,  concurring  specially : 
Paragraph  2548,  Oen.  Stat.  1889,   confers 
upon  county  attorneys  of  the  state,    when 
notified  of  any  violation  of  the  provisions  of 
the  prohibitory  liquor  law,  thejpower  to  in- 
quire into  such  violation,  and  for  that  pur- 
pose they  are  authorized  to  issue  subpoenas 
for  any  person  they  believe  has  information 
or  knowledge  thereof  to  appear  before  them 
and  testify.     The  testimony  in  every  case 
must  be  reduced  to  writing,  and  signed  by 
the  witness,  the  same  as  a  deposition   in  a 
civil  cause.     Power  is  also  attempted  to  be 
conferred  upon  county  attorneys  to  imprison 
any  witness  for  refusal  to  testify  concerning 
any  violation  of  the  statute,  when  required 
to  do  so.     Liaws  1885,  chap.  149,  g  8.     Para- 
graph 2548  further  provides  that,  if  the  tes- 
timony taken  discloses  any  offense  has  been 
committed  against  the  provisions  of  the  stat- 
ute, the  county  attorney  taking  the  testimony 
must  file  the  statement  of  the  witness  and  a 
complaint  or  information  against  the  offender 
in  some  court   of  competent  jurisdiction. 
The  complaint  or  information  may  Uien  be 
verified  by  the  county  attorney  upon  informa- 
tion and  belief.    All  of  the  provisions  of  the 
statute  are  for  the  purpose  of  assisting  county 
attorneys  in  procuring  testimony  for  viola- 
tions of  the  act,  and  in  preparing  their  cases 
for  successful  prosecution  in  the  court.     8o 
far  as  the  power  conferred  by  the  statute  is 
ministerial  or  administrative,  it  is  constitu- 
tional, and  must  be  obeyed ;  but,  if  a  wit- 
ness refuses  to  testify,  I  do  not  think  county 
attorneys  have,  or  ought  to  have,  the  power 
to  imprison  such  a  witness  for  contempt. 
County  attorneys  are  executive  or  administra- 
tive officers,  but  the  power  attempted  to  be 
conferred  upon  them,  or  any  other  officer  tak- 
ing depositions  or  testimony,  to  commit  a 
witness  for  refusing  to  answer,  is  judicial  in 
character.     Kilboum  v.  ITiompson,  103  U.  8. 
168,  26  L.  ed.  377.    If  the  statute  is  constitu- 
tional and  open  to  no  legal  objection,  county 
attorneys  have  the  power  to  ask  questions  of 
the  witnesses  brought  before  them,  and  then  to 
pass  upon  the  competency  or  pertinency  of  the 
same,  and,  if  the  witness  refuses  to  answer,  to 
imprison  him  in  the  county  Jail,  there  to  re- 
main until  he  submits  to  testify.     It  is  an 
old  maxim  of  the  law  that  *^no  man  can  be 
a  judge  in  his  own  cause."    This  wise  maxim 
is  infringed  upon  by  conferring  on  a  prose- 
cuting attorney  judicial  power  to  commit  a 
witness  called  before  him  to  testify  in  a  case 
which  he  is  preparing  for  trial,  or  in  which 
he  proposes,  if  his  investigation  warrants,  to 
file  a  complaint  or  information.     In  such  a 
proceeding,  on  the  examination  of  a  witness, 
the  prosecuting  attorney  has  a  pecuniary. 
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professional,  and  official  interest.  He  is  not 
acting  disinterestedly.  The  statute  would 
be  very  similar,  and  liable  to  like  objection, 
if  it  authorized  notaries  public  and  attorneys- 
at-law  to  personally  take  depositions  or  per- 
petuate' testimony  in  actions  they  were  in- 
tending to  commence  for  other  parties.  In 
a  civil' action  no  deposition  or  affidavit  can 
be  taken  before  a  relative  or  an  attorney  of 
either  party,  or  before  anj  one  interested  in 
the  event  of  the  proceeding.  Civ.  Code,  g 
350;  F\/reman  v.  Garter,  9^an.  681;  War- 
ner  v.  Warner,  11  E[an.  121.  The  mle  in 
criminal  cases  ought  to  be  as  strict. 

The  legislature  has  full  authority  to  con- 
fer the  power  to  imprison  a  witness  for  con- 
tempt, prescribed  in  paragraph  2548,  upon 
Justices  of  the  peace,  probate  judges,  notarv 
publics,  clerks  of  courts,  or  on  any  individ- 
ual not  the  prosecuting  attorney  or  inter- 
ested in  the  proceeding.  I  fully  concur  in 
the  judgment  pronounced  in  Be  Olaytan,  09 
Conn.  610,  18  L.  R.  A.  66,  but  some  of  the 
ressons  given  are  not  satisfactory  to  me.  In 
that  case  the  examination  was  taken  before 
a  police  Judge,  not  before  a  prosecuting  at- 
torney or  any  one  interested  in  commencing 
criminal  proceedings  upon  the  testimony 
which  it  was  sought  to  compel  the  witness 
to  disclose.  I  am  of  the  opinion,  as  observed 
in  that  case,  that  ^  it  is  the  duty  of  all  good 
citizens,  when  legally  required  so  to  do,  to 
testify  to  anv  facts  within  their  knowledge 
affecting  public  interest,  and  no  one  has  a 
natural  right  to  be  protected  in  his  refusal 
to  discharge  this  duty.  Public  policy  does 
not  forbid,  but,  on  the  contrary,  often  re- 
quires, legislation  to  facilitate  the  adminis- 
tration of  justice.**  But  the  power  to  com- 
pel a  citizen  to  testify  should  be  exercised 
legally,  not  unconstitutionally.  If  this  rul- 
ing shall  in  any  way  interfere  with  full 
and  successful  investigations  on  the  part  of 
county  attorneys  of  violations  of  the  provis- 
ions of  the  prohibitory  liquor  law,  it  can  be 
remedied  speedily.  The  legislature  will 
convene  in  a  few  months,  and  the  power  to 
imprison  recusant  witnesses,  attempted  to  be 
conferred  upon  county  attomevs  by  paragraph 
2543,  may,  as  before  staled,  be  constitution- 
ally and  legally  imposed  upon  any  officer  or 
individual  not  the  county  attorney  or  other- 
wise interested  in  the  proceeding.  My  at- 
tention has  been  called  recently  to  the  case 
of  De  Camp  v.  Archibald,  81  Ohio  L.  J.  89, 
ruling  that  the  power  to  commit  a  person  for 
contempt  for  refusing  to  answer  is  not  ju- 
dicial in  character.  That  decision,  although 
made  by  an  able  court,  is  not  supported  by 
logical  reasoning,  is  not  in  line  with  our 
own  decisions,  and  is  opposed  to  the  great 
weight  of  authority. 


Johnstony  J.,  concurring  specially: 
In  the  enactment  of  the  provisions  author- 
izing the  county  attorney  to  make  prelimi- 
nary inquiry  as  to  the  commission  of  offenses, 
the  legislature  appears  to  have  proceeded 
upon  the  theory  that  the  duties  imposed  and 
power  conferred  in  that  respect  were  not  ju- 
dicial in  character.  Jf  they  were  executive 
or  merely  quasi  judicial  in  their  nature,  the 
objeciions  urged  against  the  statute  would 
26  L.  R.  A.  8 


be  without  force ;  and  the  fact  that  they  were 
imposed  and  conferred  upon  an  executive  of- 
ficer indicates  the  legislative  view,  and  may 
be  some  argument  that  they  are  not  judicial. 
Some  of  the  steps  in  the  preliminarv  inquiry 
are  clear Iv  the  exercise  of  executive  func- 
tions, and  whether  or  not  any  of  them  are 
judicial  must  be  determined  from  tlieir  na- 
ture, rather  than  from  the  position  or  station 
of  the  one  by  whom  the  act  is  to  be  per- 
formed.  Assuming  that  the  authority  to 
punish  for  contempt  was  an  incident  to  the 
exercise  of  executive  power,  the  legislature 
vested  it  in  the  county  attorney ;  and  this  is 
not  to  be  wondered  at,  in  view  of  the  fact 
that  the  supreme  court  of  Ohio,  in  a  recent 
case,  has  determined  that  the  exercise  of  such 
authority  is  not  the  exercise  of  judicial 
power.  De  Camp  ▼.  ArehibeUd,  81  Ohio  L. 
J.  89.  Although  I  entertain  the  highest  re- 
spect for  that  tribunal,  I  am  unable  to  reach 
the  same  conclusion.  The  autliority  to  hear 
and  determine  a  controversy  upon  both  the 
facts  and  the  law  is  judicial  power.  When 
the  witness  refuses  to  answer  the  question 
proposed,  the  county  attorney  must  then  de- 
termine upon  the  propriety  of  the  question, 
and  whether,  under  the  circumstances,  an 
answer  should  be  compelled.  At  that  stage 
of  the  proceedings  an  issue  is  formed,  and  a 
controversy  arises  between  the  state  and  the 
witness.  A  contempt  of  court  is  a  substan- 
tive criminal  offense,  and  to  adjudicate  a 
case  of  contempt,  and  to  impose  punishment 
for  such  offense,  is  generally  said  to  be  the 
highest  exercise  ox  judicial  power.  Tlie 
county  attorney  not  only  inquires  and  de- 
cides, but  he  IS  given  full  power  to  enforce 
his  decision,  and  that  by  one  of  the  most  se- 
vere methods  known  to  the  law.  The  au- 
thority to  try  one  accused  of  a  criminal  of- 
fense, pronounce  judgment  against  him,  and 
enforce  that  judgment  by  imprisonment,  is 
surely  an  exercise  of  judicial  power.  If, 
then,  the  power  is  to  be  regarded  as  judicial, 
it  can  only  be  exercised  oy  one  of  the  tri- 
bunals mentioned  in  section  1  of  article  8  of 
the  Constitution.  Under  this  constitutional 
provision,  the  legislature  may  vest  judicial 
power  in  such  courts  as  it  may  see  fit  to 
create,  provided,  only,  that  they  are  inferior 
to  the  supreme  court.  Can  the  county  attor- 
ney be  regarded  as  a  **  court,  **  witliin  the 
meaning  of  this  constitutional  provision? 
The  contention  of  the  state  that  the  legisla- 
ture may  create  a  court,  or  confer  juaicial 
power,  without  designating  the  tribunal 
created  as  a  court,  must  be  conceded.  J/o- 
lone  V.  Murphy,  2  Ean.  250 ;  8teUe  v.  Young, 
8  Ean.  445.  1  am  unable,  however,  to  sus- 
tain the  position  of  the  petitioner,  and  hold 
that  the  vesting  of  judicial  power  in  an  exec- 
utive officer,  and  requiring  him  to  perform 
both  executive  and  Judicial  functions,  is  a 
sufficient  objection  to  the  statute.  It  is 
highly  important  to  separate  the  legislative, 
judicial,  and  executive  functions,  and  that 
the  officer  of  one  department  should  not  ex- 
ercise the  functions 'conferred  upon  another. 
Under  our  system,  however,  the  absolute  in- 
dependence of  the  departments  and  the  com- 
plete separation  of  the  powers  is  impractio- 
able,  and  was  not  intended.     ^'It  is  trua^ 


114 


Flobida  Sufbsmb  Court. 


Jun. 


with  some  exceptions,  that  the  legislature 
cannot  exercise  judicial  or  executive  power, 
that  the  courts  cannot  exercise  legislative  or 
executive  power,  and  that  the  executive  de- 
partment cannot  exercise  legislative  or  ju- 
dicial power ;  but  it  is  not  true  that  the^  are 
entirely  separate  from  each  other,  or  inde- 
pendent of  each  other,  or  that  one  of  them 
may  not  in  some  instances  control  one  of  the 
others."  Martin  v.  IngJiam,  38  Kan.  654. 
The  governor  has  been  vested  with  some  ju- 
dicial functions,  and  the  legislature  acts  ju- 
dicially when  it  tries  a  charge  of  contempt, 
and  adjudges  punishment  therefor.  Minis- 
terial duties  have  been  placed  upon  courts, 
and,  while  scrupulous  care  should  be  used 
to  prevent  an  officer  of  one  department  from 
intruding  to  any  extent  upon  the  duties  con- 
ferred upon  an  officer  of  another  department, 
nothing  in  our  state  constitution,  as  there  is 
in  that  of  some  other  states,  orevents  the 
vesting  of  more  than  one  functfon  in  a  sin- 
gle individual.  Illustrations  of  conferring 
more  than  one  of  these  powers  upon  the  same 
person  are  numerous.  It  has  been  held  that 
the  mayor  of  a  city  of  the  second  class  might, 
while  acting  as  mayor,  exercise  the  powers 
of  a  court,  although  the  statute  did  not  in 
terms  create  him  a  court.  Prell  v.  McDon- 
ald, 7  Kan.  426,  12  Am.  Rep.  428.  Judicial 
powers  have  been  conferred  on  county  com- 
missioners and  coroners,  whose  duties  are 
mainly  ministerial.  Probate  judges,  whose 
duties  are  mostly  judicial,  have  had  confer- 
red upon  them  many  ministerial  duties,  and 
legislation  giving  such  powers  has  been  up- 
held. Be  Johm&n,  12  Kan.  102 ;  Intoxicating 
Liquor  dues,  26  Kan.  769,  87  Am.  Rep.  284. 


Other  instances  might  be  cited,  but  these  are 
sufficient  to  show  that  the  legislature  may 
confer  judicial  powers  upon  an  executive 
officer,  provided  such  duties  are  not  incon- 
sistent with  those  required  of  such  officer. 
No  case  has  been  sustained,  however,  where 
the  new  duties  conferred  upon  an  officer  wero 
incompatible  with  those  already  imposed  by 
such  office.  When  the  petitioner  refused  to 
answer  the  question,  and  a  controversy  arose, 
he  was,  in  effect,  accused  of  an  offense.  The 
state  was  the  plaintiff,  and  the  petitioner  the 
defendant.  The  county  attorney  is  the  rep- 
resentative of  the  state,  and  required  to  ap- 
pear in  all  prosecutions  in  its  behalf.  When 
the  issue  was  thus  formed,  the  positions  of 
county  attorney  and  judge  became  antagon- 
istic, and  the  duties  of  the  respective  places 
incompatible.  It  is  not  within  the  power  of 
the  legislature  to  make  a  judge  an  arbiter 
in  his  own  cause,  and  to  give  an  attorney  for 
one  of  two  adverse  parties  the  power  to  de- 
termine the  con tro vers V  is  wholly  inconsist- 
ent with  our  system  of  jurisprudence.  The 
legislature  has  not  clothed  the  county  attor- 
ney with  the  paraphernalia  of  a  court,  and 
it  does  not  seem  to  have  been  its  purpose  to 
invest  him  with  the  attributes  of  a  judicial 
tribunal.  Manifestly,  it  proceeded  upon  the 
theory  that  the  powers  conferred  were  such 
as  might  be  carried  out  by  an  executiye  of- 
ficer, and  are  not  "judicial,"  within  the 
meaning  of  the  constitution.  As  that  view 
cannot  6e  sustained,  and  as  the  authority  to 
punish  for  contempt  must  be  regarded  as  the 
exercise  of  judicial  power,  it  follows  that 
the  statute  cannot  be  upheld. 


FLORIDA  SUPREME  COURT. 


STATE  of  Florida,  ex  rel,  Daniel  G.  AM- 
BLER, 

V. 

William  A.  HOOKER,  Jud^e  of  the  Fifth  Ju- 
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*1.  The  previouB  relation  of  attorney 
and  cllenty  as  shown  m  this  case,  disqualifies  a 
judffc  in  this  state. 

•Headnotes  by  Lmnoir,  Ch.  J, 

NOTE.'-IHaqualifteation  of  judge  by  prior  eonnee- 

tion  with  ths  case. 

Statutory  dUqwAiflcation  of  judgetfrom  having  been 
counsel  in  the  came. 

a.  OtneraHy. 
lender  the  oonstitutlonal  and  statutory  pro- 
TlsloD,  prohlbitinfiT  a  judge  from  sittinfir  in  tbe 
trial  of  a  cause  wben  he  has  been  of  counsel  there- 
in, a  judgment  rendered  by  him  in  such  a  case  will 
irenerally  be  held  void.  Wiirand  v.  Dejonjre,  8  Abb. 
N.  C.  JWO;  Franco  Texan  Lard  Co.  v.  Howe,  8  Tex. 
Civ.  App.  816:  Fechheimer  v.  Washington,  77  Ind. 
866;  Chicago  &  A.  R.  Co.  v.  Summers,  113  Ind.  10; 
Bailey  v.  Kimbrou^h,  97  Mo.  1S2;  Reams  v.  Kearns, 
6  Coldw.  817;  l^ewcome  v.  Light,  58  Tex.  141, 44  Am. 
Rep.  004. 
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8.  The  principle  of  diequalifleation  of 
a  Jad^e  by  reason  of  a  previous  relation  of  at- 
torney and  client  should  not  be  uriven  a  narrow 
and  technical  oonstnicrion.  but  should  be  applied 
to  all  classes  of  oases  and  to  all  Judicial  officers. 

3.  A  Jadgre  whot  previous  to  his  com- 
mission, was  an  attorney  of  record  in  a 
suit  in  which  an  execuHon  issued,  is  disqualified 
to  try  a  claim  interposed  to  property  levied  upon 
under  such  execution. 

4*  A  Jud^  who*  previous  to  his  commis- 
sion, ^ras  a  solicitor  of  record  for  com- 
plainant in  a  chancery  cause,  brought  for  the 

And  a  recopnizanoe  ffiven  by  a  poor  debtor  to 
procure  his  dischargre  where  the  magiptrate  who 
took  the  creditor's  affidavit,  and  made  the  certifi- 
cate of  tbe  truth  of  the  charges,  was  the  attorney 
of  the  creditor,  is  also  void.  McGregor  v.  Crane, 
OB  Mass.  680.  But  see  Loverlnff  y.  Lamson,  50  Me. 
884. 

8o  the  Judge,  who  has  been  employed  or  acted  as 
counsel  in  the  cause,  should  decline  to  try  the  caiie. 
Nuflrent  v.  Stark,  84  La.  Ann.  628;  Heirwer  v.  RifT. 
81  Kan.  088;  Sumner  (bounty  Ck)mrs.  v.  Wellinf^ton 
Twp.  89  Kan.  187;  Smith  v.  Blakeman,  8  Bush.  476; 
Joyce  V.  Whitney.  57  Ind.  S-'O;  Kern  Valley  Water 
Co.  V.  McCord,  70  Cal.  646;  Ahrams  v.  State.  81  Tex. 
Crim.  Rep.  449;  Johnson  'v.  State,  S9  Tex.  App.  526; 
Pack  wood  v.  State  (Or.)  June  28, 1608:  Kahanek  v. 
Galveston,  H.  A;  S.  A.  B.  Ck).  72  Tex.  476;    Van 


See  also  37  L.  R.  A.  289;  40  L.  R.  A.  317;  47  L.  R.  A.  413. 
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IHirpoae  of  haviDff  reoeiyers  appointed  for  cer- 
tain property,  to  disqualified  from  tryinir  a  claim 
ioterpoeed  by  aald  receivers  to  said  property, 
vben  tbe  same  Is  levied  upon  under  execution  tn 
fSror  of  third  parties. 

5.  A  Jndfl^  wlu»»  previous  to  his  commlfl. 
don*  has  been  an  attorney  in  a  ease  is 
disqualified  to  adjudicate  not  only  all  mat- 
ters arislnflr  In  that  identical  case,  but  also  all 
supplemental  matters  or  proceedinm  bad  or 
taken  to  enforce,  or  to  resist  the  enforcement  of, 
any  Judgment  or  decree  rendered  In  such  case. 


RenneUier  v.  Bonglas,  2  Wend.  280:  Darling  ▼. 
Pleroe.  Ifi  Hun,  543:  Moses  v.  Julian.  45  N.  H.  SK,  84 
Am.  Dee.  lU;  State  v.  Wofford.  Ill  Mo.  586:  Curtis 
T.  Wilcox,  74  Mich.  09;  Pack  v.  Simpson.  74  Mich. 
21;  East  Rome  Town  Co.  v.  Cothran.  81  Ga.  860; 
Thomson  v.  State,  9  Tex.  App.  649:  Slaven  v. 
Wheeler,  68  Tex.  28;  Carrington  v.  Andrews,  12 
Abb.  Pr.  848. 

And  a  Judge  is  disqualified  from  trying  a  cause, 
where  he  had  been  under  a  general  retainer  from 
one  of  the  parties.  Kern  Valley  Water  Co.  v.  Mc- 
Ooid,  70  Cal.  646;  Lux  v.  Hairgin  (CaL)  AprU  28* 
lffi7. 

And  under  a  statute  prohibiting  a  judge  from 
hying  a  case  in  which  he  has  been  attorney  or 
oouDsel,  he  cannot  impose  the  payment  of  costs  on 
the  party  demanding  a  change  of  venue,  where  the 
itatute  does  not  so  proiride.  0*ConneU  v.  Gavett, 
7Colo.4a 

Uader  Mo.  Act,  March  19,  1877,  disqualifying  a 
Jndxe  who  has  been  of  counsel,  such  Judge  cannot 
set  aside  an  election  by  the  bar,  where  the  Judge 
pro  tern,  is  also  disqualified  for  the  same  reason, 
but  nnder  the  statute^the  clerk  of  the  court  must 
hold  another  election.  Lacy  v.  Barrett,  75  Mo.  400. 
And  a  Justice  is  prohibited  by  Mass.  Rev.  Stat., 
chap.  85, 1  84,  from  trying  any  dvil  action  com- 
menced by  his  order  or  direction  where  he  had  an 
hiterest  in  the  suit  and  Instigated  the  prosecution 
of  the  flame.  Blchardson  v.  Welcome,  6  Cush.  SSL 
And  in  People  v.  Frederick.  48N.  T.  S.  B.  80fi^  the 
ooart  held  that  a  magistrate  who  had  prosecuted 
the  lame  matter  before  another  Justice  was  dis- 
qualified from  trying  the  same  cause,  and  stated 
that  N.  Y.  Code,  §  40,  providing  for  disqualification 
where  the  Judge  is  a  party,  related,  or  of  counsel, 
is  bat  a  re-enactment  of  the  common  law  and  in  a 
matter  which  if  true  reflects  so  scandalously  upon 
the  administration  of  Justice,  the  appellate  court 
will  not  indulge  in  any  presumptions  to  sustain  the 
Judgment. 

And  a  Judge  is  disqualified  from  trying  a  divorce 
for  voluntary  abandonment,  brought  by  the  hus- 
Innd,  where  the  Judge  had  been  attorney  for  tbe 
husband  in  a  former  suit  for  divorce  brought  by 
the  wife  OD  the  ground  of  cruel  treatment.    New- 
come  v.  Light,  8B  Tex.  141,44  Am.  Rep.0OL  But  see 
Cleffhom  ▼.  Gleghom,  66  CaL  800,  {nfr€L 
And  an  act  disqualifying  any  Judge  who  has 
heretofore  been  consulted  or  employed  as  counsel, 
is  not  limited  to  cases  of  consultation  or  employ- 
ment before  tbe  passage  of  the  act.  People  v.  Sag- 
inaw Circuit  Ct.  Judge,  26  Mich.  343. 
Under  Mo.  Rev.  Code  1885,  p.  580,  I  21.  the  St. 
lonis  criminal  court  may,  of  its  own  motion,  or^ 
der  the  removal  of  a  cause  to  the  St.  Louis  circuit 
oourt,  where  the  Judge  of  the  criminal  court  has 
been  of  counsel  for  the  defendant.  State  v.  Houser, 
ttMo.233. 
A  defendant  oonvioted  of  murder  cannot  be 
tentenoed  by  a  Judge  of  another  circuit,  who  was 
present  and  was  called  to  preside  by  the  Judge  who 
had  been  proeecuting  attorney  on  the  trial,  as 
there  is  no  such  provision  in  the  statota.   State  v. 
Shea.  05  Mo.  86. 

*5UH.A. 


6.  The  question  of  the  dUqoallfleatioii 
of  a  Judg^»  by  reason  of  a  former  relation  of 
attorney  and  client,  is  entirely  distinct  and  inde- 
pendent of  any  question  of  present  interest  la 
the  case,  and  of  the  payment  of  any  fee  or  re- 
ward therein. 

7.  An  ACt  done  by  a  partner  in  the  firm 
name  in  the  pursuit  of  its  ordinary 
business  iB  the  act  of  the  firm.  A  Judge  who, 
prior  to  his  commission  as  such,  was  a  member  of 
a  law  firm  which  began  a  suit,  usinir  the  name  of 
such  firm  as  attorneys  for  the  plaintiff,  is  dis- 


In  Cottle,  Appellant,  6  Pick.  488,  It  was  said  that 
it  is  improper  for  a  Judge  of  prol»ite  to  undertake 
to  act  as  the  attorney  or  agent  of  an  heir,  or  person 
interested  in  an  estate  within  his  Jurisdiction,  but 
this  was  not  the  question  involved. 

In  Spencer  y.  Lapeley,  61 U.  S.  20  How.  266, 15  L. 
ed.  808,  it  was  stated  that  8  U.  S.  Stat,  at  L.,  chap. 
51,  p.  643.  provides  that  in  suits  In  the  district  courts 
of  the  United  States  the  Judge  shiill  be  disqualified 
when  he  has  been  of  counsel  for  either  party,  but 
that  was  not  the  question  Involved  In  the  case. 

b.  Where  the  causes  are  not  idenUedL 

There  are  some  cases  which  deny  the  disqualifi- 
cation of  the  Judge  unless  the  cause,  controversy, 
and  parties  are  identical,  or  hold  that  a'sllght  dif- 
ference of  issues  or  parties  will  be  sutBoient  to  re. 
move  disqualification  of  the  Judge. 

As  if  the  issues  are  different,  a  Judge  Is  not  dis- 
qualified, although  be  had  been  counsel  for  the 
parties  in  two  former  suits.  Stewart  v.  Mix,  80  La. 
Ann.  1096. 

So  in  McMillan  v.  Nichols,  62  6a.  86,  It  was  held 
that  an  execution  from  the  county  court  cannot 
be  avoided,  on  the  ground  that  such  county  Judge 
had  filed  a  suit  on  a  note  as .  attorney  for  plaintiff 
in  the  superior  oourt.  and  then  withdrew  it,  and 
suit  was  then  brought  before  him  as  county  Judge 
on  that  note.  The  ''causes**  are  not  the  same  and 
the  def  eodan  t  only  protested  to  the  trial  and  did  not 
appeal  as  he  might  have  done. 

So  where  the  Judge  had  represented  a  receiver* 
in  an  application  by  a  railroad  company,  claiming 
money  due  for  a  connecting  line,  he  is  not  disquali- 
fied from  sitting  in  an  action  testing  the  appoint- 
ment of  the  receiver.  State  v.  Jacksonville,  P.  ft 
M.  B.  Co.  15  Fla.  SOL 

And  in  Cleghom  v.  Cleghom,  66  CaL  800,  it  was 
held  that  a  Judge  was  not  disqualified  from  trying 
an  action  of  divorce  for  the  adultery  of  the  de- 
fendant, where  such  Judge  had  been  the  attorney 
of  this  defendant  in  an  action  against  him  by  the 
person  with  whom  the  alleged  acts  of  intercourse 
had  occurred  and  the  Issue  was  as  to  the  fact  of 
such  intercourse.  But  see  Newcome  v.  Light.  66 
Tex.  U1,44Am.  Bcp.604. 

That  a  magistrate  drew  up  a  lease,  and  a  notloe 
to  quit  and  that  be  was  the  only  subscribing  wit- 
ness to  the  lease,  does  not  disqualify  him  from  try- 
ing an  action  to  recover  posseseion  of  the  same 
claimed  under  the  lease,  where  the  magistrate  had 
not  been  advised  with  by  either  party  or  been  em- 
ployed except  as  stated  above.  Cook  v.  Berth,  100 
Mass.  872. 

So  having  given  an  opinion,  as  an  attorney.  In  re- 
gard to  the  validity  of  the  title  to  the  land  in  con- 
troversy, does  not  disqualify  the  Judge,  as  this  Is 
not  the  same,  as  shall  have  been  of  counsel  in  the 
case.    Kourton  ft  T.  C.  B.  Co.  v.  Byan.  44  Tex.  426. 

That  the  presiding  Judge  had  been  of  counsel  in 
another  cause  involving  the  same  title  does  not  dis- 
qualify him,  as  be  had  not  been  consulted  by  the 
parties  to  the  suit  before  him .  Taylor  v.  Williams, 
26  Tex.  588. 

In  The  Bichmond,  0  Fed.  Bep.  86B.  It  was  stated 
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qnallfled  from  trying  a  claim  Interposed  to  prop- 
erty levied  upon  by  virtue  of  an  execution  issued 
in  such  main  case,  although  the  management  of 
auoh  suit  may  have  been  exclusively  under  the 
direction  of  the  other  member  of  such  firm,  and 
not  withiD  the  knowledge  of  such  Judge. 

8«  A  Jttd£^  whoy  previouB  to  him  ooin- 
misiBdon,  was  an  attorney  of  record  in 
an  attachment  snit  at  the  time  of  the  levy 
of  the  writ  of  attachment  upon  certain  property, 
Ib  dlsqualided  to  try  a  claim  interposed  to  said 
property,  when  the  same  is  afterward  levied 
upon  under  an  execution  issued  in  the  same  suit. 

(June  18, 1804.) 


MOTION  to  strike  the  answer  of  defendant 
for  insuincieDcv  in  a  proceeding  brought 
to  compel  him  to  take  jurisdiction  in  a  certain 
case  which  had  been  brought  before  him  for 
trial.    Denied. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edflpar  P.  Allen*  for  reUitor: 

At  common  law  the  relation  of  attorney  and 
dient  does  not  disq^ualify  a  Judge,  and  though 
theie  is  no  statute  m  Florida  making  this  re- 
lation a  ground  of  disqualification,  yet  this 
court  has  affirmed  that  such  relation  does  dis- 
qualify. 

Tampa  Street  R   A  Pnoer  Oo.  t.   Tampa 


that**of  counsel,**  as  provided  in  U.  S.  Rev.  Stat.. 
§  Olfi,  means  of  counsel  for  a  party  in  that  cause 
and  in  that  controversy,  and  if  either  the  cause  or 
controversy  is  not  identical  the  disqualification 
does  not  exist,  holding  that  a  judge,  who  had  been 
one  of  the  parties  in  a  suit  in  law  fordamneres  by  a 
collision,  was  not  disqualified  from  sitting  in  the 
trial  on  an  appeal  bond  given  in  that  cause,  as  the 
cause  though  growing  out  of  the  same  cause  is 
distinct. 

In  Cuilen  ▼.  Drane,  88  Tex.  484,  it  was  held  that 
where  S.  R.  Frost  was  one  of  plaintifTs  attorneys, 
who  brought  an  attachment  suit  and  levied  on  and 
sold  a  lot  claimed  by  a  third  party,  which  lot  the 
plaintliTs  bought,  and  then  a  suit  was  brought  by 
plaintiffs  before  Frost  as  Judge  to  try  their  title 
against  such  third  party.lt  cannot  thereafter  be 
claimed  that  this  judgment  is  void  as  it  did  not  ap- 
pear that  Frost  had  ever  been  of  counsel  in  the  case 
Cried  before  him,  or  expressed  an  opinion  on  the 
title. 

And  In  Kemp  y.  Wharton  County  Bank,  4  Tex. 
Civ.  A  pp.  048.  where  an  attachment  against  a  bank- 
ing firm  was  levied  on  a  safe,  it  was  held  that  al- 
though the  Judge  had  drawn  a  deed  of  assiimment 
for  creditors  for  the  bank,  and  had  counseled  the 
assignee,  and  was  also  a  creditor  of  the  bank,  ho 
was  not  disqualified  as  this  was  only  aforecloeurr 
of  a  Hen,  and  the  rights  of  the  assignee  would  not 
be  affected  as  he  was  not  a  party,  although  it  war 
claimed  that  this  suit  Involved  the  validity  of  the 
assignment. 

In  McLouth  ▼.  Myers,  40  N.  Y.  8.  R.  868,  it  wap 
beld  that  a  Justice  who  issued  the  summons  was  not 
disqualified  although,  a  few  days  prior  thereto,  be 
bad  written  the  defeudant  a  letter  stating  that  the 
plaintiff  had  left  the  account  with  him  for  collec- 
tion, and  unless  It  was  settled  the  plaintiff  would 
bring  an  action  to  enforce  its  collection,  as  there  if 
nothing  to  show  that  the  account  was  left  wit)) 
bim  as  an  attorney  for  collection,  although  he  wa^^ 
an  attorney,  and  the  case  does  not  show  that  any 
statement  was  made  to  him  of  the  facts  of  the  case. 

In  Karcher  v.  Pearce,  14  Colo.  5G7,  it  was  held 
that  it  Is  not  ground  for  change  of  venue  In  Colo- 
rado, that  the  Judge  had  as  county  attorney  form- 
erly prosecuted  the  defendant  in  a  criminal  charge, 
and  had  been  counsel  for  the  other  party.  The  case 
does  not  show  that  the  matters  were  similar. 

Bo  a  Judge  was  not  disqualified  from  trying  a 
criminal  case,  by  reason  of  his  having  been  district 
attorney,  during  the  time  a  county  attorney  of  bis 
district  prosecuted  the  defendant  for  the  offense* 
charged,  but  the  district  attorney  had  taken  no 
part  in  the  prosecution.  Wilks  v.  State,  27  Tex. 
App.  88L 

And  in  Hobbs  v.  Campbell,  7B  Tex.  860,  it  was  beld 
that  counsel  In  a  murder  ca^e  does  not  make  bim 
counsel  in  the  case  of  bail  bond  given  in  the 
murder  case,  and  although  when  the  bond  wap 
given  such  attorney  in  discussion  with  other  at- 
torneys stated  that  the  bond  was  void,  be  was  not 

li*  R.  A. 


disqualified  from  presiding  as  Judge  on  the  trial  of 
the  bail  bond. 

A  Judge  is  not  disqualified  from  tryiog  Vbm 
charge  of  murder,  although  before  elected  be  bad 
advised  a  party  to  take  out  letters  of  administra- 
tion on  the  estate,  such  admUilstratlon  involTlaff 
DO  inquiry  as  to  who  killed  the  decedent,  and  his 
former  partner  was  employed  to  assist  In  the  pitwe- 
cution.   Woolfolk  v.  State,  85  Ga.  68. 

That  a  Judge  to  whom  a  case  was  eent  on  a 
change  of  venue  had  been  employed  as  counsel  for 
some  of  the  parties  in  a  similar  prooeedln^,  does 
not  disqualify  him  under  the  statute,  althonflrh  it 
was  an  impropriety  for  him  to  act.  But  one  change 
of  venue  is  allowed  for  any  cause  in  Indiana. 
Shoemaker  v.  South  fiend  Spark  Arrester  Oo.  (IndJ 
aiL.R.A.88S. 

A  surrogate  who  had  been  an  attorney  for  a  te^ 
tator  in  certain  actions,  which  the  deceased  had 
pending,  before  and  at  the  time  of  his  deatlr.  in  no 
way  affecting  the  proof  of  the  will,  but  whose  re- 
lation as  attorney  In  those  matters  had  oeased,  is 
not  incompetent  to  sit  on  probate  of  such  testator's 
will    People  V.  Welant,  80  fl  un,  475. 

And  a  Judge  was  not  disqualified,  where  iiii 
name  had  been  signed  inadvertently  and  by  mis- 
take to  Interrogatories  by  the  firm  of  which  he  was 
a  member,  when  In  fSct  he  had  never  been  of 
counsel  in  the  case.  Ft.  Worth  ft  D.  a  B.  Oo.  ▼• 
Mackney,  88  Tex.  410. 

And  the  disqualification  of  one  of  four  appellate 
Judges,  by  reason  of  his  having  boon  of  counsel^ 
will  not  oust  the  court  of  Jurisdiction.  Hammonc 
V.  New  York,  a  ft  St.  L.  B.  Co.  126  Ind.  687. 

c  TTheretAc  parties  are  not  (denficoL 

There  are  some  cases  which  hold  that  the  Judge  is 
not  disqualified  unless  he  has  been  of  counsel  to  a 
party  in  the  cause  then  pending,  and  If  the  party 
who  consulted  him  has  no  interest  In  the  cause 
pending,  he  may  try  the  case.  Bryan  ▼.  Austin,  ID 
La.  Ann.  612;  filing  v.  Sapp,  66  Tex.  619;  Glasscock 
V.  Hughes.  65  Tex.  46L 

And  acting  as  counsel  in  another  case  between 
two  of  the  parties  to  the  bill  which  Involved  some 
of  the  same  issues  does  not  disqualify  a  Judge. 
Blackburn  ▼.  Cranf  urd,  22  Md.  447. 

d.  FormcA  ordert. 

Although  a  Judge  may  be  disqualified  from  try- 
ing a  cause  from  having  been  of  counsel,  yet  he 
may  make  mere  incidental  orders  as  receiving  an 
indictment.    Cock  v.  State,  8  Tex.  App.  659. 

Or  superintending  the  drawing  of  the  panel  of 
regular  Jurors.    People  v.  Ah  Lee  Doon,  97  Oal.  171, 

If  this  is  invalid  an  objection  must  be  made  be- 
fore verdict.    Ibid. 

So  be  may  issue  a  venire  for  the  panel  of  Juron, 
where  no  names  are  on  the  list.  Littrell  ▼.  Wilcox, 
11  Mont.  77. 

And  may  approve  the  agreement  of  parties,  foi 
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Suburban  iZL  Ob.  17  Lk  R  A.  681,  80  Fla. 
695. 

But  while  the  trend  of  the  case  referred  to 
in  30  Fla.  seems  to  confine  disqualification  by 
relation  of  attorney  and  client  to  the  trial  of 
any  issues  arising  or  formed  during  the  exist- 
ence of  this  relation,  or  upon  which  advice  to 
the  client  has  previously  been  given  by  the  at- 
torney, this  court  in  80  Fla.  602.  has  cited 
without  criticism  the  case  of  Stewart  v.  Mix, 
80  La  Ann.  1036. 

In  the  present  case  the  issue  is  the  right  of 
properly  of   the  receivers.    The  validity  of 


none  of  the  proceedings  in  the  case  of  AnMer 
V.  Stevem^  Qraham  d  Go.  is  involved,  because 
their  validity  cannot  be  impeached  by  the  re- 
ceivers who  are  strangers  to  said  suit.  I^either 
are  any  of  the  questions  involved  in  the  main 
case  put  in  issue  in  the  claim  case. 

The  relation  of  attorney  an<l  client  does  not 
extend  to  cases  where  the  relation  existed  as  to 
a  case  other  than  the  one  at  bar.  Having  been 
of  counsel  in  other  suit  involving  the  same^ 
title  to  real  estate  does  not  disqualify. 

Taylor  v.  Williams,  26  Tex.  533. 

Having  as  counsel  given  opinion  on  Utle  to 


the  appointment  of  a  fvtdge  pro  tem.  State  v. 
Sachs.  8  Wash.  OOU 

And  a  Jiidire  wbo  has  been  of  counsel.  In  a  cause 
where  decree  has  been  taken  hy  default,  may  al- 
low an  answer  to  be  **flled**  and  then  direct  a 
cbaoflre  of  venue,  where  the  original  decree  was 
not  set  aside  until  final  decree  on  oroflfl-bill.  Bruen 
V.  DrueD.4SIll.i08. 

Under  Oa.  Code,  1 8447,  authorizing  a  dismissal  of 
a  bill  by  complainant  tbat  does  not  prejudice  the 
defendant,  such  bill  may  be  dismissed,  where  the 
presidiDK  judge  baa  once  been  of  counsel  In  the 
cause,  although  the  first  bill  obtained  an  answer 
under  oath,  and  the  second  suit  on  same  bill  waived 
a  discovery.  It  may  be  that  the  answer  under 
oath,  extorted  iu  the  first  case,  would  t)e  binding  on 
aomplainant.    Kean  v.  Lathrop,  68  Ga.  866. 

If  a  judge  who  is  disqualified  from  sitting,  im- 
proFidently  dismisses  a  suit  for  want  of  prosecu- 
Uoo,  he  may  set  aside  such  order  of  dismission, 

Qarrett  v.  Gaines,  6  Tex,  486. 

» 

DiaquattfiOMUonwUhout  reoard  to  gtatvte,  from  hav- 
ing been  of  eouiuel  (n  t7i«  eaMJ^e, 

The  decisions  are  not  uniform,  in  the  absence  of 
statute,  as  to  the  propriety  and  necessity  of  a 
judge  refusing  to  sit  in  a  cause  when  he  had  been 
of  counsel  for  a  party,  some  cases  mamtalnlng 
that  the  judge  should  dedlne  to  sit  and  some  that 
he  18  disqualified  from  acting,  fully  sustaining  the 
doctrine  in  Statb  v.  Hockbb. 

The  courts  in  many  cases  in  dting  authorities  do 
not  distinguish  between  those  founded  on  statutes 
and  those  based  on  common-law  doctrine. 

Ghitty*8  Practice,  4, 9,  states:  **The  greatest  deli- 
cacy however,  is  constantly  observed  on  the  part 
of  the  judges,  so  tbat  they  never  act  when  there 
ooold  be  the  poeslbillty  of  doubt  whether  they 
would  be  free  from  bias.  Anciently  a  judge  could 
not  try  a  civil  or  criminal  case  in  the  county  in 
which  he  was  bom  or  inhabited,  but  that  impedi- 
ment .  .  .  wasaltered  by  statute." 

So  the  vice-chancellor  was  disqualified  from  ap- 
proving an  appeal  bond  in  a  case  in  which  be  was 
solicitor  or  counsel  previous  to  his  appointment  to 
offioQ.  Ten  Biok  v.  Simpson,  11  Faige,  179,  6  I4. 
6198. 

And  where  a  vioe-cbanoellor  before  his  appoint, 
nent  had  been  counsel  in  the  cause,  the  chancellor 
upon  application  to  him  may  direct  the  cause  to 
he  heard  before  any  other  vice-chancellor  at  a 
itated  term  of  hia  court.  Whitney  v.  Post,  8  Paige* 
n.4L.ed.884. 

80  a  master  who  has  acted,  or  whose  partner  has 
scted  as  solicitor  in  a  cause  pending  or  to  be 
brought,  ought  not  to  do  any  judicial  act  as  mas- 
ter, although  neither  of  them  is  the  solicitor  of 
leoord.  McLaren  v.  Cbarder,  6  Paige,  680, 8  L.  ed. 
•17. 

In  Tampa  Street  B.  tt  Power  Co.  v.  Tampa  8ub- 
nrban  R.  Go.,  17  L.  EL  A.  681, 80  Fla.  686,  it  was  held 
tbat  the  mere  statement  by  the  judge  tbat  be  had 
heen  counsel  for  the  appellant  would  not  disqualify 
him,  and  that  the  defendant  cannot  dlsQuallf  y  him 


by  alleging  matters  which  are  irrelevant  and  Im- 
material to  the  case  made  by  tbe  bilL  But  the 
court  stated  that  a  judge  is  disqualified  from  try- 
ing a  cause  where  he  has  as  attorney  advised  one 
of  the  parties  as  to  his  leiral  rights  which  are  in 
controversy  in  tbe  case,  stating  that  there  was  no 
statute  on  that  question  in  tbe  state. 

And  in  Oakley  v.  Asplnwall,  8  N.  T.  647,  it  waa 
stated  that  a  judge  cannot  be  both  judge  and  party, 
arbiter  and  advocate  in  the  same  cause,  but  the 
question  involved  in  that  case  was  relationship  to 
party. 

Where  two  of  the  justices  of  the  supreme  court 
had  been  of  counsel  and  declined  to  sit,  a  judg- 
ment of  the  third  and  remaining  memtjer  rendered 
by  stipulation  of  the  parties  was  valid.  Walker  v. 
Rogan,  1  Wis.  807. 

Other  oases  hold  that  a  judge  cannot  be  chal- 
lenged becauae  he  has  been  of  counsel  for  a  party 
in  the  cause. 

By  the  laws  of  England  also  in  the  times  of  Brao- 
ton  and  Fleta,  a  judge  might  be  refused  for  good 
cause  but  now  the  law  is  otherwise  and  it  is  held 
that  judges  and  justices  cannot  be  ohaUenged.**  8 
BL  Com.  861. 

In  Townsend  v.  Hnghes,  8  Hod.  161,  Scroggs,  JU 
said  he  was  of  counsel  with  the  plaintiff  before  he 
waa  called  to  the  t)ench  and  might  be  supposed  to 
give  judgment  in  favor  of  his  former  client  or 
against  him,  but  now  be  had  forgot  all  former  rela- 
tion thereto,  and  thereupon  delivered  bis  opinion 

And  in  Thellusson  v.  Bendlesbam.  7  H.  L.  Caa* 
480,  It  was  held  that  a  counsel  in  a  cause  having 
been  raised  to  the  bench  is  not  disqualided  from 
hearing  tbe  case,  but  he  may  decline  to  take  part. 

And  in  Morgan  v.  Hammett,  28  Wis.  80,  it  waa 
held  that  the  statute  did  not  disqualify  a  county 
judge  from  acting,  who  had  been  counsel  for  the 
partlea,  and  the  fact  that  be  bad  l)een  of  counsel  tor 
some  piarties  interested  in  tbe  matter  did  not  dis- 
qualify him  from  making  an  order  of  sale  on  appli- 
cation of  tbe  administrator. 

After  a  continuance  and  trial,  a  new  trial  will  not 
be  granted  on  tbe  ground  of  surprise,  in  tbat  the 
party  was  not  present,  that  be  did  not  expect  a 
trial  to  be  had  as  tbe  Judge  had  been  engaged  by 
the  adverse  party  as  counsel,  and  if  be  had  known 
that  the  court  would  have  tried  the  case  that  he 
would  have  had  matenal  evidence  on  band,  tbe 
failure  to  object  was  a  waiver.  Owings  v.  Qibson, 
2  A.  K.  Marsh.  615. 

And  in  Uoyd  v.  Smith,  T.  U.  P.  Cbarlt.  148,  it  waa 
held  that  tbe  statute  providing  for  the  disqualifica- 
tion of  the  judge  of  tbe  sunerior  court  where  he  la 
a  "party"  or  "interested"  does  not  affect  him, 
where  as  a  member  of  the  bar,  be  bad  formerly 
been  retained  as  of  counsel  for  tbe  defendant. 

So  in  Denn  v.  Tatem,  1 N.  J.  L.  164,  It  was  held  not 
to  be  a  valid  objection  to  a  judae  l)elore  whom  a 
jury  was  to  be  struck  that  he  had  been  of  counsel 
for  one  of  the  parties. 

And  in  Bank  of  North  America  v.  Fitzsimons,  8 
Bino.  464,  It  was  held  in  a  caite  submitted  to  the 
court  by  three  persona  where  the  ohlef  justice  had 
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the  land  in  controversy,  it  not  being  shown 
Chat  the  opinion  was  given  of  the  case  before 
the  court,  is  no  disqualification. 

Houston  d  T,  O.  B.  Co,  v.  Ryan,  44  Tex. 
426. 

So  as  to  having  acted  as  counsel  in  cases 
growing  out  of  the  same  transaction  and  in- 
volving the  same  question. 

King  v.  8app,  66  Tex.  519. 

The  interest  that  disqualifies  a  judge  under 
the  statutes  is  a  property  interest  in  the  action 
or  its  result. 

Ex  parte  Harris,  6  L.  R.  A.  718,  26  Fla.  77. 

Afesirt.  Cooper  &  Cooper  for  respond- 
ent 

Liddon*  Oh,  J.,  delivered  the  opinion  of 
the  court : 

This  is  a  case  of  original  j  urisdiction.  The 
petition  filed  May  1,  1894,  alleges,  in  sub- 
stance, that  the  relator  began  on  February 
10,  1893,  an  action  by  attachment  against  G. 
0.  Stevens  and  H.  H.  Graham,  copartners 
under  the  firm  name  of  Stevens,  Graham  & 
Co.,  in  the  circuit  court  of  Marion  county; 
that  the  case  having  been  referred  to  Jesae  J. 
Finley,  a  practicing  attorney,  the  relator  on 
December  15,  1898,  obtained  a  Judgment 
against  Stevens,  Graham  &  Co. ,  the  defend- 
ants, for  $11,216.66  and  costs ;  that  execution 
issued  upon  said  judgment  and  was  levied 
upon  certain  personal  property,  being  the 
same  property  upon  which  attachment  had 


been  levied ;  that  said  pronertv  was  adver- 
tised  for  sale  on  the  first  Monday  in  March, 
1894,  but  that  before  the  legal  hours  of  sale 
on  said  day.  Enoch  W.  Agoew  and  John  A. 
Bishop,  receivers  appointed  by  the  United 
States  circuit  court  for  the  northern  district 
of  Florida,  filed  a  claim  to  said  property  and 
obtained  possession  thereof  from  the  sheriff; 
that  on  the  following  day  the  relator,  in  the 
circuit  court  of  Marion  county,  cauaed  said 
case  to  be  called  for  trial,  whereupon  the 
Hon.  William  A.  Hooker,  the  defendant, 
judge  of  said  court,  adjudged  himself  dis- 
qualified to  sit  in  the  trial  of  said  claim  case, 
and  refused  to  do  so,  alleging  the  following 
ground  of  disqualification,  to  wit :  That  he 
was  one  of  the  attorneys  of  record  in  the 
principal  case  of  Di  G.  Ambler  v.  SUvent, 
Graham  db  Go,  The  petition  further  alleges 
that  prior  to  said  suit  or  promises,  to  wit,  in 
November,  1892,  the  relator  brought  the 
written  contract  therein  sued  i>pon  to  the 
said  William  A.  Hooker,  then  a  practicing 
attorney,  but  thereafter  the  said  Hocker 
formed  a  copartnership  with  the  present  at- 
torney of  the  relator,  and  when  action  was 
brought  thereafter  on  the  10th  day  of  Feb- 
ruary, 1898,  the  management  of  the  matters 
pertaining  thereto  were  turned  over  to  the 
latter,  and  although  William  A.  Hocker's 
name  appears  as  an  attorney  of  record  in  the 
case  in  the  firm  name  of  Hocker  and  Allen 
until  his  (Hocker's)  appointment  to  the  cir- 


glven  an  ophilon  while  at  bar  in  favor  of  one,  and 
another  of  the  Judges  was  a  stockholder  in  plain- 
tilTs  company,  that  fflvlnff  an  opinion  as  counsel 
was  not  cause  of  challenge. 

In  1842  the  oonetltution  and  laws  of  Texas  did 
not  disqualify  a  judge  from  sitting  in  a  cause, 
where  he  had  been  of  counsel,  but  the  present  con- 
stitution does  disqualify  him.  Chambers  v. 
Hodges,  28  Tex.  lOi. 

And  in  Lovering  v.  Lamsoo,  60  Me.*884,  it  was 
held  that  the  discharge  uf  a  poor  debtor  by  two 
Justices  was  not  void,  where  one  had  counseled  and 
aided  the  debtor  in  preparing  for  his  discharge,  al- 
though he  should  not  have  acted.  No  statute  ap- 
pears to  have  been  dted  in  the  case.  But  see 
McGregor  v.  Crane,  96  Mass.  580. 

DisqwUIJlMlion  from  having  tried  the  case  before. 

A  Judge  having  once  tried  a  cause  is  not  thereby 
disqualified  from  hearing  the  same  case  in  a  subse- 
queut  proceeding,  or  from  being  a  member  of  the 
court  reviewing  the  former  Judgment,  in  the  ab- 
seoce  of  statutory  prohibition.  Tumbull  v. 
O'Uara,  4  Yeates,  446;  Bachelder  v.  Norse,  85  V  t.  643: 
Heflln  V.  State,  88  Ga.  151;  Pearson  v.  Hopkins,  2  N. 
J.  li.  181:  Fry  v.  Bennett,  88  N.  Y.  824;  Wetmore  v. 
Winans.  8  Paige,  870, 4  L.  ed.  466;  Beckham  v.  Kice, 
1  Tex.  Civ.  App.  281:  Edwards  v.  Wife,  8  I<a.  Ann. 
821. 

And  under  a  statute  disqualifying  a  committing 
magistrate  from  sitting  as  a  member  of  the  exam- 
ining court,  a  Justice  acting  as  coroner  Isknot  dis- 
qualified from  acting  as  member  of  the  examining 
court    Forde  v.  Com.  16  Gratt.  547. 

And  in  a  suit  to  enjoin  the  storage  of  inflamma- 
Ifle  oils,  the  fact  that  the  Judge  had  been  a  member 
of  the  city  council  which  had  also  passed  on  that 
question  does  not  disqualify  him.  Waters-Pierce 
Oil  Co.  V.  Cook  (Tex.)  March  88, 1894. 

And  that  a  Judge  belonged  to  a  vigilance  organi- 
sation whose  committee  exiled  the  defendant  on 
grounds  unoonnaoted  with  the  present  charge  does 
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not  disqualify  him    from  sitting  In  the  cause. 
People  V.  Mahoney,  18  Cal.  186. 

Under  N.  Y.  Const.  1821,  art  6, 8 1,  the  chancellor 
and  Justices  of  the  supreme  court  were  forbidden 
to  take  part  in  the  alfirmance  or  reversal  of  their 
own  decrees  and  this  was  made  part  of  2  Rev.  8tat^ 
276,  but  the  omission  of  this  clause  from  the  consti- 
tution of  1846  virtually  repealed  the  statute,  the 
court  saying  there  is  nothing  Improper  tn  a  Judge 
reviewing  his  own  Judgments.  Pierce  v.  Dela- 
mater,  1 N.  Y.  17. 

This  was  changed  and  now  N.  T.  Const.,  art  6, 1 8, 
provides  that  no  Judge  shall  sit  at  general  term  in 
review  of  his  own  decision.  Pistor  v.  Hatfield,  48 
N.  Y.  249. 

But  a  commissioner  of  appeals  is  not  a  Judge  of 
the  court  of  appeals,  and  section  8  applioe  only  to 
the  court  of  appeals  and  supreme  court.  Settle 
V.  Bvrea,  48  N.  Y.  288. 

And  where  a  case  was  heard  at  general  term  be- 
fore the  election  of  1868,  adopting  article  six  of 
the  New  York  constitution,  but  the  decision  was 
not  made  until  after  the  result  of  the  election 
showing  the  adoption  of  the  amendment,  such 
amendment  did  not  apply  to  such  decision.  Beal 
V.  People,  42  N.  Y.  270. 

And  the  New  Hampshire  statute  providing  thai 
no  Justice  shall  sit  in  any  case  in  which  he  has  acted 
as  Judge  in  the  court  below  applies  only  to  the  su- 
preme court    Stearns  v.  Wright,  51  N.  H.  000. 

And  in  Queen  v.  Justices  of  London,  18  Q.  B.  421, 
note^  it  was  held  that  the  presence  of  the  magis- 
trate at  the  hearing  of  an  appeal  from  his  court 
would  not  be  sufQoient  to  set  aside  the  order  made 
at  such  hearing,  if  he  did  not  take  part,  and  did  not 
influence  the  court  but  that  it  was  indiscretion  on 
his  part.  The  question  was  as  to  the  seating  ca- 
pacity of  an  omnibus  which  was  exhibited  at  the 
hearing  and  the  alderman  who  tried  the  case  went 
in  the  omnibus  and  seated  himself  whUe  it  was 
being  exhibited.  L  T. 
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cuit  bench,  that  he  at  no  time  took  any  part 
In  the  direction  of  said  case,  and  since  his 
appointment  as  aforesaid  has  had  no  interest 
in  said  case  or  its  outcome  by  reason  of  fees 
or  otherwise.  The  petition  further  states 
that  the  issues  in  the  claim  case  which  the 
said  Judge  William  A.  Hocker  refuses  to  try, 
are  not  in  any  way  connected  with  the  issues 
in  the  main  case  in  which  said  Hocker  was 
attorney  of  record,  and  have  arisen  since  said 
Hocker  was  appointed  a  judge  of  the  circuit 
court  of  Florida,  and  long  after  his  connec- 
tion with  said  case  had  been  severed.  The 
petition  concludes  with  a  prayer  for  an  al- 
terDative  writ  of  mandamus,  commanding  the 
defendant  to  try  the  aforesaid  claim  case,  or 
show  cause  whv  he  should  not  do  so.  This 
writ  issued  and  the  defendant  has  answered 
the  same. 

The  answer  expressly  admits  all  of  the  al- 
legations of  the  petition  in  reference  to  the 
8uU  by  the  relator  ap^ainst  Stevens,  Graham 
&  Co.,  and  the  issuing  and  levying  of  the 
execution.  The  answer  also  admits  that  the 
defendant  adjudged  himself  disqualified  for 
the  reasons  alleged  in  the  petition,  and  that 
the  allegations  of  the  petition  are  true  which 
state  his  connection  with  the  suit  of  AmbUr 
Y.  Stevens  et  al. ,  and  that  he  had  turned  over 
all  matters  connected  with  said  case  to  Mr. 
Edgar  P.  Allen,  as  his  attornev,  and  that  he 
had  no  interest  in  the  same.  The  answer  sets 
up  other  matters  of  disqualification  of  the 
defendant,  besides  those  alleged  in  the  peti- 
tion. 

In  view  of  the  conclusion  we  reach  in  the 
case,  it  is  only  necessary  to  notice  one  of 
these  additional  matters,  which  is  the  allega- 
tion that  the  defendant  was  one  of  the  at- 
torneys of  record  of  John  C.  McKibbin,  in 
the  suit  instituted  by  him  (McKibbin)  in  the 
circuit  court  of  the  United  States  for  the 
northern  district  of  Florida,  against  the  said 
Stevens  and  Graham,  and  in  which  the  said 
Bnoch  W.  A^new  and  John  A.  Bishop,  who 
interposed  said  claim,  were  appointed  re- 
ceivers. The  defendant  admits  that  at  the 
time  said  claim  was  filed  he  had  ceased  to 
have  any  relations  with  said  suit  as  attorney 
or  solicitor.  The  relator  moves  to  strike  out 
the  answer  on  the  ground  that  it  is  insuf- 
ficient. This  motion  is  in  the  nature  of  a 
demurrer  to  the  answer,  and  of  course  admits 
the  truth  of  all  of  its  material  allegations. 

Two  reasons  are  assumed  in  the  pleadings 
stated  herein  for  the  disqualification  of  Ju^e 
Hocker :  The  first  is  that  he  was  disqual  ified 
to  try  the  claim  case  on  account  of  his  con- 
nection, as  an  attorney  of  record  for  the  plain- 
tiff, with  the  suit  in  which  the  execution, 
which  was  levied  upon  the  property  in  dis- 
pute, was  issued ;  the  second  is  that  he  was 
disqualified  by  reason  of  having  been  an  at- 
torney of  record  for  the  complainant  McKib- 
bin in  the  case  wherein  McKibbin  soucrht  and 
obtained  the  appointment  of  the  receivers 
who,  by  virtue  of  their  appointment,  inter- 
posed said  claim.  That  tbe  previous  rela- 
tion of  attorney  and  client  disqualifies  a 
judge,  has  been  determined  in  tnat  state. 
Tampa  Street  B,  A  Power  Go.  v.  Tampa  Sub- 
urban R.  Co,  SOFla.  595,  17  L.    R.  A.  681. 

Afl  to  the  first  matter,  the  connection  of  ^ 
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the  defendant  with  the  suit  of  the  relator 
against  Stevens  et  al. ,  it  is  contended  by  the 
relator  that  the  defendant,  Judge  Hocker,  is 
not  disqualified,  because  he  was  only  con- 
nected with  the  main  case,  and  that  the  claim 
case  presents  issues  entirely  foreign  to  the 
main  case.    It  may  be  true,  strictly  speak- 
ing, that  the  defendant  was  not  an  attorney 
of  record  in  the  claim  proceedings,  but  when 
we  consider  that  the  claim  arose  and  is  sought 
to  be  maintained  in  resistance  to  an  effort  to 
enforce  the  execution  issued   in  a  case  in 
which  the  defendant  was  once  an  attorney  of 
record,  and  that  the  result  of  his  judgment 
must  be  that  the  execution  can  or  cannot  be 
enforced   by  a  sale  of  the  property  levied 
upon,   it  must  appear  that  the  distinction 
claimed  by  the  relator  is  too  narrow  and  tech- 
nical.   The  rule  of  disqualification  of  a  judge 
who  has  been  of  counsel  for  one  of  the  par- 
ties, in  the  matter  of  the  litigation,  or  mat- 
ters intimately  connected  therewith,  is  but 
an  evolution  of  the  elementary  maxim  that 
no  man  should  be  a  iud^e  in  his  own  law- 
suit.   The  law  which  disqualifies  a  judge 
who  has  been  of  counsel  in  the  case  intends 
that  no  judge  shall  preside  in  a  case  in  which 
he  is  not  wholly  free,  disinterested    impar- 
tial, and  independent.     The  great  principle 
should  not  have  a  narrow  or  technical  con- 
struction, but  should  be  applied  to  all  classes 
of  cases  where  a  judicial  ofl^oer  is  called 
upon   to  decide  controversies   between   the 
people.     13  Am.  A  £ng.  Encyclop.  Law,  p. 
40 ;  HdU  V.  Thayer,  105  Mass.  219,  228,  27  Am. 
Rep.  518;   Ourtie  v.    Wileox,   74  Mich.    69; 
Gains  v.  Barr,  60  Tex.  676 ;  Moses  v.  Julian, 
45  N.  H.  52,  84  Am.   Dec.  114 ;  Slaven  v. 
Wheeler,   58  Tex.  28.  Not  only  is  a  ludge 
who  has  been  an  attorney  in  a  case  prohibited 
from  acting  in  a  judicial  capacity,  in  the 
identical  case  in  which  he  has  been  such  at- 
torney,  but  he  cannot  act   in  any  supple- 
mental or  other  proceedings  closely  connected 
with   such  case.     McLaren   y.    Vharrier^    5 
Paige,  530,  8  L.  ed.  817. 

That  the  defendant.  Judge  Hocker,  has  no 
interest  whatever  in  the  claim  suit,  which 
the  relator  seeks  to  compel  him  to  adjudicate, 
cannot  affect  the  question.  The  matter  is 
simply  one  of  having  been  of  counsel,  and  is 
entirely  independent  and  distinct  from  any 
question  of  pecuniary  interest,  or  of  the  pay- 
ment to  any  fee  or  reward.  Neweome  v. 
Light,  581Tex.  141,  44  Am.  Rep.  604 ;  Slaven 
V.  Whedir,  supra.  That  the  main  suit  of 
Ambler  v.  Stevens  was  entirely  in  charere  of 
another  member  of  the  law  firm  in  whicli  de- 
fendant was  a  partner,  does  not  alter  the 
principle.  What  a  partner  does  in  the  firm 
name  in  the  pursuit  of  its  ordinary  business 
is  done  b^  the  firm,  and  upon  the  firm's  re- 
sponsibility. East  Rome  Town  Oo,  v.  Coth- 
ran,  81  Ga.  859,  868 ;  McLaren  v.  Charrier, 
supra. 

The  next  question  presented  by  the  plead- 
ings as  stat^  is  whether  the  defendant  is 
disqualified  by  reason  of  his  connection  with 
the  suit  of  McKibbin,  Complainant  v.  Stevens 
et  €U. ,  Dejendants.  In  this  suit  the  complain- 
ant sought  and  obtained  the  appointment  of 
the  receivers  who  interposed  Uie  claim  in 
question.     It  was  contended  in  brief  of  re- 


120 


Florida  Sopbbmb  Coubt. 


Jak., 


lator  tbat  Judge  Hocker  would  not  be  die 

Jioalified,  by  reason  of  having  been  attorney 
or  the  relator,  in  the  sait  of  AmbUr  y.  SUvetu 
et  al,,  for  the  reason  that  a  claimant  oould 
not  attack  the  validity  of  the  proceedings  in 
which  the  execution  issued,  and  that  therefore 
Judge  Hocker  would  not  be  called  upon  to 
determine  the  validity  or  invalidity  of  any 
proceeding  in  a  suit  in  which  he  was  of 
counsel.  It  is  not  contended,  however,  nor 
does  it  appear  to  us,  that  the  validity  of  the 
appointment  of  the  claimants  as  receivers 
might  not  be  involved  in  the  claim  case,  and 
that  JuJm  Hocker  might  not  in  such  a  case 
be  called  upon  to  adjudicate  such  matter. 
Hie  authorities  are  clear,  and  the  principle 
is  virtually  admitted  in  the  brief  for  the  re- 
lator, that  a  judge  is  disqualified  to  adjudi- 
cate upon  the  validity  of  proceedings  had  and 
taken  in  a  case  in  which  he  was  or  counsel. 
Darling  y.  Pierce,  15  Hun,  543.  This  mat- 
ter was  one  in  which  Agnew  and  Bisop,  the 
receivers,  appointed  at  the  instance  and  for 
the  benefit  of  McKibbin,  Judge  Hocker's 
client,  were  taking  such  action,  probably  at 
his  (McEibbin*s)  instance,  as  they  thought 
legal  and  necessary  to  the  performance  of 
their  duty,  and  to  reap  for  him  the  benefit  of 
their  appoi ntment  as  recei  vers.  It  was  a  pro- 
ceeding intimately  connected  with  a  case  in 
which  the  defenaant  had  been  of  counsel. 
Much  that  has  been  stated  as  to  the  first 
question  presented  by  the  pleadings  is 
equally  applicable  to  this,  and  need  not  be 
repeated. 

We  hold  that  the  connection  of  the  defend- 
ant with  the  main  suit  of  AmbUr  v.  Stevens 
et  tU,,  and  with  the  case  of  McKibbin  v. 
/Sevens  et  al.,  were  either,  and  each  of  them, 
sufficient  to  disqualify  him  from  trying  the 
claim  case  of  Agnew  and  Bishop,  as  receiv- 
ers, mentioned  in  the  pleadings  herein. 
T/te  motion  to  strike  the  answer  it  denied. 


F.  R.  OSBORNE,  Plff.  in  Err., 

V. 

STATE  of  Florida. 

(88  Fla.  lese.) 

*  !•  A  state  cannot  tax  or  reg^ulate  inter- 
state commerce^  or  make  the  payment  of  a 
tax  or  the  taking  out  of  a  Uoeose  a  condition 
prccedoDt  to  carrying  Interetate  commerce.  A 
state  statute  wbicfa  does  so.  either  expressly  or  In 
etTeot.  Is  offensive  to  the  commerce  clause  of  the 
ConRtltutfon  of  the  United  States,  and  void  at 
least  to  that  extent.  The  same  is  true  as  to  for- 
eign commerce. 

8.  A  state  statnte  which  imposes  a  tax* 
In  ^neral  terms*  on  the  doing  of  spe- 
dfled  kinds  of  business,  or  the  pursuit  of 
designated  occupations,  in  the  state,  and  re- 
quires that  a  license  shall  be  taken  out  hef ore 
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any  saoh  business  or  avocation  shall  be  done  or 
engaged  in.  should  not  be  construed  to  apply  to 
any  business  of  the  kind  tbat  may  constitute  in- 
terstate comrueroe,  but  only  to  business  that  is 
domestic  or  state  commerce  and  to  persons  en- 
gaged or  intending  to  engage  In  such  domestio 
or  state  businees. 

8*  Althcni^h  interstate  conuneree  can- 
not be  taxed  or  regulated  by  state 
leflfislation*  and  the  commerce  clause  of  the 
Federal  Constitution  exempts  all  such  commerce 
from  regulation  or  taxation  by  state  authority, 
yet  the  doing  of  businees  that  conetttutes  inter- 
state commerce  by  a  person  who  is  also  at  the 
same  time  engaged  in  business,  of  the  Mime  kind, 
tbat  constitutes  state  or  local  commerce,  cannot 
be  made  a  bar  or  exemption  of  the  local  or  state 
commerce  business  from  taxation  or  regulation 
by  state  authority. 

4*  The  ninth  section  of  the  Generskl  Rev- 
enue Iiaw  of  1893  (chapter  4 1 16»  ap- 
proved Jane  8*  I893n  provides  that  no 
person  shall  eng^aire  in  or  manage  the 
business*  profession«or  avocation  men- 
tioned therein  without  first  talring  out 
a  state  license  as  provided  therein  and  pay- 
ing the  occupational  tax  and  license  fee  pre- 
scribed thereby:  and  it  authorises  counties  and 
incorporated  dties  aud  towns  to  impose  further 
taxes.  As  to  express  companies  lis  special  pro- 
visions, substituting  figures  for  words,  are  as 
follows:  *'All  express  companies  doing  business 
in  this  state  shall  pay  in  cities  of  15.000  inhabitants 
or  more,  a  license  tax  of  $200;  in  cities  of  10.000 
to  16,000  inhabitants,  $100:  hi  cities  of  fi,0u0  to 
10,000  mbabltants,  $75;  in  cities  of  8,000  to  6.000 
inhabitants,  $50;  in  cities  of  1,000  to  8,000  inhabit- 
ants, $35;  in  towns  and  villages  of  less  than  1.000 
and  more  than  fifty  inhabitants.  $10."  Any  ex- 
press  company  violating  these  provisions,  or  any 
person  that  knowingly  acts  as  agent  for  any 
express  company  before  it  has  paid  the  tax  pay- 
able by  such  company  is  guilty  of  a  misdemeanor, 
and  punishable  as  therein  provided:    fleZd, 

(a)  The  act  does  not  tax  or  refpilate  or 
apply  to  Interstate  commerce,  as  distin- 
guished from  state  or  local  commerce  carried 
on  by  an  express  company,  but  spplles  only  to 
express  business  that  is  looal  or  state  commeroe. 

(b)  That  so  lon^  as  sui  express 
pany  confines  its  operations  to 
prese  business  that  constitutes  inter- 
state or  foreign  commeroe  it  is  exempt 
from  the  above  legislation,  but  if  it  engages  In 
business  tbat  is  state  or  locaL  as  distinguished 
from  interstate  or  foreign  commerce,  it  becomes 
subject  to  the  statute,  notwithstanding  It  may 
at  the  same  time  engage  in  interstate  or  foreign 
commerce. 

(c)  The  effect  of  the  sectiouy  in  so  far 
as  it  imposes  license  taxes  on  ex- 
press companies*  is  that  each  company  do- 
ing any  business  that  constitutes  local  or  stats 
commerce,  as  contradistinguished  from  inter, 
state  or  foreign  commerce,  shall  pay  a  state 
license  tax  and  take  out  a  state  license  when  .it 
proposes  to  do  business  in  any  city  or  town  or 
village  having  more  than  fifty  inhabitants,  the 
amount  of  such  tax  being  as  above  Indicated 
according  to   the  population.    When  there  are 


Nora— As  to  the  validity  of  state  taxes  or 
licenses  which  affect  interstate  commerce,  see  au- 
thorities collected  in  Kothermel  v.  Meyerle  (Pa)  9 
L.  R.  A.  SQ6,  and  note;  and  see  also  the  case  next  i 
following  this  ona. 
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As  to  how  far  shipments  within  a  state  are  part 
of  interstate  or  f oreigrn  commerce,  see  ntae  to  Mis- 
souri Pac.  R.  Go.  V.  Sherwood,  Thompson  ds  Go. 
(Tex.)  17  L.  EL  A.  543, 


Svt'  also  2,)  L.  R.  A.  134;  28  L.  R.  A.  088;  29  L.  R.  A.  734. 
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Id  one  oaontj  teyeral  oitiea  or  towns  or  yillafreB 
beloDginff  to  one  or  more  of  tbe  stated  olaases, 
the  oompany  must  take  out  a  separate  state 
ttoenie  for  each  ctty,  town,  or  vUlaire  It  may 
intend  to  do  baslness  in.  and  iMiy  tbe  tax  and  tbe 
fee  for  the  same.  Any  county  may  require 
each  company  doing  business  within  its  limits  to 
pay,  for  doing  buslnesB  in  any  city,  town,  or 
Tillage  in  tbe  county  and  within  the  provisions 
of  the  act,  a  license  tax  not  exceeding  fifty  per 
ocDC  of  the  amount  paid  the  state  for  doing 
biidoets  In  such  city,  town,  or  village.  And  any 
incorporated  city  or  town  may  impose  a  tax  uf  as 
macb  as  fifty  per  cent  of  the  state  tax  on  any 
company  doing  business  therein. 

(d)  That  the  amomit  of  the  tax  is  net 
shown  to  be  prohibitory  or  destructive  of 
tbe  business  of  express  companies,  even  if  it  be 
that  any  Judicial  action  could  be  baaed  on  such  a 
ihowing. 

M  The  act  is  of  nnifona  operation 

throughout  the  state  as  to  ail  persons  stand* 
ins  In  the  situation  made  the  test  of  sucb  taxa- 
tion. 


(f)  The  aeoertainment  of  population 

Involved  in  the  act  is  not  one  that  the  courts 
are  incapable  of  dealing  with  saocessf  ully. 

(January  ie,18M.) 

ERROR  to  the  Circuit  CouH  for  Duyal 
County  to  review  a  Jud^rocDt  denying 
plaiotiiTB  application  for  a  wnt  of  habeas  cor- 
pus to  obtain  his  release  from  custody,  to  which 
he  bad  been  committed  for  acting  as  agent  of 
in  express  company  without  a  license.    Jf- 


Statement  by  Raney»  Oh.  J.: 
Section  9  of  cbapter  4115,  Laws  approved 
June  3,  1808,  provides  that:  "No  person  shall 
engage  in  or  manage  the  business,  profession, 
or  occupation  mentioned  in  this  section,  unless 
a  state  license  shall  have  been  procured  from 
the  tax  collector,  which  license  shaU  be  issued 
to  each  person  on  receipt  of  the  amount  here- 
inafter provided,  together  with  the  countv 
judge's  fee  of  twenty- five  cents  for  each  li- 
cense, and  shall  be  signed  by  the  tax  collector 
and  the  county  judge,  and  have  the  county 
judge's  seal  upon  it.     Counties  and   incor- 
porated cities  and  towns  may  impose  such 
further  taxes  of  the  same  kind  upon  tbe  same 
lubjects  as  they  may  deem  proper,  when  the 
bosiness,  profession,  or  occupation  shall  be  en- 
nged  in  within  such  county,  city,  or  town. 
ibe  tax  imposed  bv  such  city,  town,  or  county 
Bball  not  exceed  fifty  per  cent  of  the  state  tax. 
But  such  city,  town,  or  county  may  impose 
taxes  on  any  business,  profession,  or  occupa- 
tion not  mentioned  in  this  section,  when  en- 
gaged in  or  managed  within  such  city,  town, 
or  county.    No  license  shall  be  issued  for 
nore  than  one  year,  and  all  licenses  shall  ex- 
pire on  tbe  first  day  of  October  of  each  year, 
Int  fractional  licenses,  except  as  hereinafter 
provided,  ma^  be  issued  to  expire  on  that  day 
at  a  proportionate  rate,  eftimating  from  the 
lint  day  of  the  month  in  which  the  license  is  so 
issued,  and  all  licenses  may  be  transferred, 
viih  the  spproval  of  the  comptroller,  with  tbe 
^ness  for  which  they  were  taken  ont,  when 
^ere  is  a  bona  fide  sale  and  transfer  of  the 
property  used  and  employed  in  tbe  business  as 
itocic  in  trade:  tmt  such  transferred  license 


shall  not  be  held  good  for  any  longer  time,  or 
for  any  other  place,  than  that  for  which  it  was 
originally  issued." 

The  same  section,  in  various  subdivisions, 
then  enumerates  divers  business  occupations 
and  professions  that  are  required  to  procure 
licenses,  and  prescribes  the  amount  of  tax  that 
each  shall  annually  pay  therefor,  imtil  we  reach 
the  12th  subdivision  of  the  section,  that  pro- 
vides, among  other  things,  thst  "all  express 
companies  doing  business  in  this  state,  shall 
pay  m  cities  of  15,000  inhabitants  or  more,  a 
license  tax  of  $200;  in  cities  of  10,000  to  15.000 
inhabitanU,  $100;  in  cities  of  5,000  to  10,000  in- 
habitans.  $75;  in  cities  of  8.000  to  5.000  inhabi- 
tants, $50;  in  cities  of  1,000  to  8,000  inhabi- 
tants, $25;  in  towns  and  villages  of  less  than 
1,000  and  more  than  50  inhabitants,  $10.  Any 
express  company  violating  this  provision,  and 
any  person  that  knowingly  acts  as  agent  for 
any  express  company  before  it  has  paid  the 
above  tax,  payable  by  such  company,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  punished  by  a  fine 
of  not  less  than  $50,  or  confined  in  tbe  county 
jail  not  less  than  six  months."  Besides  the 
criminal  penalty  above,  section  10  of  tbe  same 
Act  provides  that  "the  payment  of  all  license 
taxes  may  be  enforced  by  the  seizure  and  sale 
of  the  property  by  the  collector."  For  an  al- 
leged violation  of  this  statute,  in  knowingly 
acting  as  agent  at  Jacksonville,  in  Duval 
county,  Florida,  for  the  Southern  Express 
Company,  a  corporation  created  under  the  lawa 
of  the  state  of  Georgia,  but  doing  business  in 
Florida,  without  having  paid  such  license, 
F.  R  Osborne,  the  plaintiff  in  error,  was  ar- 
rested upon  affidavit  and  warrant,  and  required 
to  give  bond  for  his  appearance  before  the 
criminal  court  of  record  for  Duval  county  to 
answer  said  charge.  Upon  his  refusal  to  give 
such  bond  he  was  committed  to  the  common 
jail  of  the  county,  there  to  await  trial.  Where- 
upon he  appliea  to  the  judge  of  the  circuit 
court  for  the  writ  of  habeas  corpus  to  test  the 
legality  of  his  arrest  and  detention.  Upon  the 
hearing  on  habeas  corpus  the  arrest  and  de- 
tention of  the  plaintiff  in  error  on  the  charge 
alleged  against  him  under  this  statute  was  ad- 
judged to  be  legal,  and  he  was  remanded  to 
the  custody  of  the  sheriff,  and  this  order  he 
brings  here  for  review  by  writ  of  error. 

Tbe  cause  was  submitted  to  tbe  court  below 
upon  the  following  agreed  statement  of  facts: 
"  That  the  said  F.  R.  Osborne  is  the  agent  of 
the  Southern  Express  Company,  and  that  said 
company  is  a  corporation  created,  existing, 
and  being  under  the  laws  of  the  state  of 
Georgia.  That  said  Southern  Express  Com- 
pany is  doing  a  business  in  the  state  of  Florida 
ordinarily  done  by  express  companies  in  the 
United  States,  of  carrving  goods  and  freight 
for  hire  from  points  within  tbe  state  of  Flonda 
to  points  in  said  state,  and  also  of  carrying 
goods  and  freights  for  hire  from  points  within 
the  state  of  Florida  to  points  without  the  state 
of  Florida  In  other  states  in  divers  parts  of  the 
United  States,  and  in  carrying  goods  and 
freierhts  for  hire  from  points  in  other  states  ot 
the  United  States  to  points  within  the  state  of 
Florida,  and  that  it  has  been  encaged  in  such 
business  for  more  than  twenty  years,  and  was. 
so  engaged  on  the  8d  day  of  October,  1893. 
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That  of  the  husioess  done  by  the  Southern 
Express  Company  95  per  cent  thereof  consiBts 
of  traffic  carryinjg^  of  goods  and  freights  from 
the  state  of  Florida  into  other  states  and  bring- 
ing and  carrying  from  other  states  of  the 
United  States  to  points  within  the  state  of 
Florida,  and  6  per  cent  thereof  consists  of 
carrying  goods  and  freights  between  points 
wholly  within  the  state  of  Florida.  That  F. 
R.  Osborne  did  knowingly  act  as  the  agpnt  of 
said  express  company  on  the  8d  day  of  October, 
1898,  in  the  city  of  Jacksonville,  Duval  county, 
Florida,  a  city  having  more  than  15,000  in- 
habitants, the  said  Southern  Express  Company 
having  then  and  there  failed  and  refused  lo 
pay  the  license  tax  as  reouired  by  article  12. 
section  9,  of  an  Act  entitled  'An  Act  for  the 
Assessment  and  Collection  of  Revenue,'  of  the 
Laws  of  Florida,  approved  June  2d,  1893. 
That  the  Southern  Express  Company  does 
business  in  and  has  agents  in  more  than  one 
town  in  nearly  every  county  in  the  state,  and 
that  said  towns  difiPer  in  population,  and  that 
it  has  an  office  and  agent  and  does  business  in 
Polk  county,  Florida,  in  the  following  incor- 

g crated  towns  with  a  population  as  follows: 
artow,  1,500  inhabitants,  Ft.  Meade,  600  in- 
habitants, Columbia,  000  inhabitants,  Lake- 
land, 800  inhabitants,  and  Winter  Haven,  200 
inhabitants;  in  Orange  county,  Apopka,  500 
inhabitante,  Orlando,  10.000  inhabitants,  San- 
ford.  5,000  inhabitants,  Umatilla,  3,000  inhabi- 
tants. Winter  Park,  600  inhabitants,  and  Zell- 
wood,  800  inhabitants;  in  Alachua  county, 
Campville,  400  inhabitants.  Archer,  150  in- 
habitants. Grove  Park,  110  inhabitants,  Gaines- 
ville, 5,000  inhabitants,  Hawthorne,  800  in- 
habitants. High  Springs,  500  inhabitants,  and 
Island  Grove,  200  inhabitants;  in  Duval  coun- 
ty, Jacksonville,  with  a  population  of  over 
15,000,  Baldwin,  125  inhabitants." 

Mr.  John  E.  Hartridge»  for  plaintiff  in 
error: 

The  word  "commerce"  has  been  so  extended 
as  to  scarcely  have  &ny  boundary.  ''Com- 
merce is  a  term  of  comprehensive  import.  It 
includes  intercourse  for  the  purposes  of  trade  in 
any  and  all  forms.  The  elTort  to  regulate,  says 
the  Supreme  Court  of  the  United  States,  em- 
braces all  the  instruments  by  which  such  com- 
merce may  be  conducted." 

Rorer,  Inter  State  Law,  p.  405. 

The  Constitution  of  the  United'Statcs  places 
commerce  between  the  several  states  exclu- 
sively within  the  control  and  regulation  of  con- 
gress. 

Id.  p.  406. 

No  state  may  in  any  manner  fetter  or  ob- 
struct interstate  commerce. 

Id.  p.  408,  and  authorities  there  cited. 

To  require  a  license  tax  before  one  can  act  as 
an  agent  of  an  express  company  is  to  fetter  or 
obstruct  interstate  commerce,  where  that  com- 
pany is  engaged  in  such  business. 

until  conj^ress  exercises  its  authority  upon 
the  subject  mterstate  commerce  is  free. 

Borer,  Interstate  Law,  p.  409;  LeisyY,  Har- 
din, 185  U.  8. 109, 84  L.  ed.  182, 8  Inters.  Com. 
Bep.  86. 

It  cannot  be  said  in  any  seriousness  that  the 
act  of  the  legislature  of  the  state  of  Florida 
under  discussion  is  a  police  regulation,  as  it 
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does  not  protect  property,  health,  or  the  safety 
of  a  person. 

No  matter  whether  the  state  law  is  or  is  not 
a  police  regulation,  if  it  is  in  conflict  with  the 
Constitution  of  the  United  States,  either  as  ex- 
pressed in  terms  or  by  its  silence,  it  is  not  valid. 

Patterson  v.  Kentucky,  97  U.  8.  504.  24  L. 
ed.  1116;  Chy Dungy,  Freeman,92  U.  8.  275, 
23  L.  ed.  550;  Western  U.  Teleg,  Oo.  v.  Pendle- 
ton, 122  U.  B.  847,  80  L.  ed.  1187,  1  Inters. 
Com.  Rep.  806;  Re  Rdhrer,  140  U.  8.  564,  35 
L.  ed.  574;  Hannibal  A  St,  J.  B.  Oo.  ▼.  Hwen, 
95.U.  S.  465,  24  L.  ed.  627;  Minnesota  v.  Bar- 
ber, 186  U.  8.  818, 34  L.  ed.  465, 8  Inters.  Com. 
Rep.  185. 

The  following  state  taxes  directly  regulating 
the  subjects  of  commerce  have  been  declared 
unconstitutional: 

A  tax  on  every  ton  of  freight  carried  by  the 
railroads  of  the  state,  as  far  as  it  applied  'to  in- 
terstate freight. 

8lQte  Freight  Tax  Case,  82  U.  8.  15  WalL 
232,  21  L.  ed.  146. 

On  all  messages  of  a  telegraph  company,  as 
far  as  it  applied  to  messages  sent  to  or  received 
from  points  in  other  states. 

Western  U.  Teleg.  Co,  v.  Texas^  101  U.  8. 
460,  26  L.  ed.  1067. 

In  the  form  of  a  license  to  sell  the  prodncts 
of  other  states. 

Ward  V.  Maryland,  79  U.  S.  12  Wall.  418, 20 
L.  ed.  449;  Welton.  v.  Missouri,  91  U.  S.  275, 
23  L.  ed.  347;  We^Mir  v.  Virginia,  103  U.  8. 
844,  26  L.  ed.  565. 

On  all  persons  soliciting  orders,  as  far  as  it 
applied  to  those  soliciting  for  persons  outside 
the  state 

Asher  v.  Tetan,  128  U.  8.  129,  82  L.  ed.  368^ 
2  Inters.  Com.  Rep.  241. 

On  all  nonresidents  who  sold  liquor. 

WaUing  ▼.  Michigan,  116  U.  S.  446,  29  L. 
ed.  691. 

On  common  carriers  for  each  person  carried 
out  of  the  state. 

Grandall  v.  Nevada,  78  U.  8.  6  Wall.  85, 18 
L.  ed.  745. 

On  a  steamship  company  for  every  alien  pas- 
senger landed  at  the  ports  of  the  state. 

^'ew  York  v.  Gompagnie  Oen&rale  Transat- 
lantique,  107  U.  S.  69.  27  L.  ed.  888. 

A  tax  in  the  form  of  a  bond  from  the  cap- 
tains of  all  vessels  to  insure  that  the  alien  pas- 
sengers shall  not  become  a  charge  on  the  state. 

Henderson  ▼.  Wickham,  92  U.  8.  269,  23  L. 
ed.  543. 

In  the  form  of  a  license  for  all  drummers,  as 
far  as  applied  to  those  selling  the  products  of 
other  states. 

Bobbins  v.  Shelby  County  Taxing  Dist,  120  U. 
S.  489,  30  L.  ed.  694,  1  Inters.  Com.  Rep. 
45. 

Or  in  the  form  of  a  license  to  sell  such  pro- 
ducts not  the  product  or  manufacture  of  the 
vendor. 

Corson  v.  Maryland^  120  U.  8.  602,  30  L.  ed. 
699,  1  Inters.  Com.  Rep.  50. 

The  following  state  taxes,  regulating  indi- 
rectly the  subjects  of  commerce,  though  the 
means  of  commercial  intercourse,  have  been 
declared  unconstitutional: 

A  tax  in  the  form  of  a  license  for  the  offi- 
cers of  all  foreign  corporations,  as  far  as  itfaJIf 
on  those  engaged  in  interstate  commerce. 
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MeCaU  ▼.  California,  136  U.  8.  104,  34  L 
ed.  8d2. 

In  tbe  form  of  a  license  for  all  occupations, 
ts  far  as  H  falls  on  the  business  of  running  tug 
boats  to  the  Gulf  of  Mexico. 

Moran.  ▼.  Ifew  Orleam,  112  U.  S.  69,  28  L. 
ed.658. 

On  the  gross  receipts  of  common  carriers,  as 
far  as  apj^ied  to  the  receipts  from  interstate 

nil  fit  fitf^CQ 

Fargo  Y.  Stevens.  121 U.  S.  280.  SOL.  ed.  888. 
1  Inters.  Com.  Rep.  51;  Philadelphia  <fc  S, 
Mail  S.  8.  Co.  v.  Pennsylrania,  122  U.  8.  326. 
30  L.  ed.  1200, 1  Inters.  Com.  Rep.  308. 

On  the  gross  receipts  of  a  telegraph  com- 
pany, as  far  as  it  applied  to  receipts  from  mes- 
sages sent  to  or  received  from  points  outside 
the  state. 

Ratterman  v.  Western  XT,  Tdeg.  Co.  127  U.  6. 
411,  32  L.  ed.  229,  2  Inters.  Com.  Rep.  59. 

A  tax  in  tbe  form  of  a  license  for  ferry  boats 
owned  in  other  states,  touching  at  the  wbaryea 
of  tbe  state. 

St.  LouU  V.  Wignins  Ferry  Co.  78  U.  8.  11 
Wall.  423,  20  L.  ed.  192. 

On  the  capital  stock  of  all  companies,  so  far 
as  it  applied  to  ferry  companies  chartered  in 
another  state  whose  boats  touch  at  tbe  wharves 
of  the  state. 

Gloucester  Ferry  Co.  v.  Pennsylvania^  114  U. 
8.  196,  29  L.  ed.  158,  1  Inters.  Com.  Rep.  382. 

On  all  vessels  touching  at  the  wharves  of  tbe 
state,  as  applied  to  those  engaged  in  interstate 
business. 

Inman  8.  8.  Co.  v.  Tinker,  94  U.  8.  238,  24 
L  ed.  118. 

On  all  cars  used  on  the  roads  In  tbe  state, 
not  owned  by  the  common  carrier  resident  in 
tbe  state,  as  far  as  it  applied  to  cars  engaged 
in  interstate  traffic. 

Piekard  v.  PuUman  Southern  Car  Co.  117  U. 
6.  84,  29  L.  ed.  785. 

In  the  form  of  a  license  for  a  telegraph  com- 
pany established  by  congress. 

LeUmpv.  Port  of  Mobile,  127  U.  S.  640,  32  L. 
cd.  311,  2  Inters.  Com.  Rep.  134. 

On  the  franchise  of  a  railroad  which  fran- 
chise had  been  granted  by  congress. 

California  v.  Central  Pac.  R.  Co.  127  U.  S, 
1,  82  L.  ed.  152,  2  Inters.  Com.  Rep.  153. 

On  tbe  tonnage  of  vessels,  though  to  support 
quarantine  inspection. 

Peete  v.  Morgan^  86  U.  8.  19  Wall,  581,  22 
L  ed.  201. 

A  state  law  Is  unconstitutional  and  void 
which  requires  a  party  to  take  out  a  license  for 
carrying  on  interstate  commerce, no  matter  how 
specious  the  pretext  may  be  for  imposing  it. 

Norfolk  A  W.  li,  Co,  v.  Pennsylvania,  186 
U.  8.  114,  118,  34  L.  ed.  894,  896,  3  Inters. 
Com.  Rep.  178;  Grvtcher  v.  Kentucky^  141  U. 
8.  47,  35  L.  ed.  649;  Pembina  Consol.  Silver 
Min.  dt  MiU.  Co.  v.  Pennsylvania,  125  U.  8. 
181,  81  L,  ed.  650,  2  Inters.  Com.  Rep.  24. 

Mr.  WUliam  B.  Lamar.  AtiyQen.,  for 
the  State. 


^\  Ch,  «7.,  delivered  the  opinion  of 
the  court: 

In  the  case  of  Ot^)ome  v.  Mobile,  83  U.  8. 
16  Wall.  479.  21  L.  ed.  470,  decided  in  1872, 
tbe  ordinance  then  in  question  provided  that 
svery  express  or  railroad  company  dofng  a 

25LR  A. 


business  in  the  city  of  Mobile,  Alabama, 
and  having  a  business  extending  beyond  ^e 
limits  of  that  state,  should  pay  an  annual 
license  of  a  stated  amount,  and  every  such 
company  doing  a  business  within  the  limits 
of  the  slate,  and  every  such  company  doing 
business  within  the  city,  should  take  out  a 
license,  paying  therefor  other  amounts.  Os- 
borne was  there,  as  here,  the  agent  of  the 
8outhern  Express  Company,  a  Georgia  cor- 
poration, which  transacted  a  general  express 
business  within  and  extending  beyond  the 
state  of  Alabama.  The  company  fell  under 
the  first  clause  of  the  ordinance,  and  «not- 
withstanding  its  terms  that  clause  was  held 
unobjectionable  to  the  commerce  clause  of 
the  Federal  Constitution.  The  decision  is 
founded  expressly  on  the  rule  laid  down  in 
the  case  of  StaU  Freight  Tax,  82  U.  8.  15 
Wall.  252,  21  L.  ed.  146,  where  it  was  said 
that  it  is  not  everything  which  affects  com- 
merce that  amount  to  a  regulation  of  it  with- 
in the  meaning  of  the  constitution,  and  was 
also  admitted  that  the  ultimate  effect  of  the 
tax  on  such  receipts  might  be  to  increase  the 
cost  of  transportation,  but  was  held  that  the 
right  to  tax  the  receipts,  though  derived  in 
part  from  interstate  transportation,  was  with- 
in the  general  authority  of  the  state  to  tax 
persons,  property,  business,  or  occupations 
within  their  limits.  In  Philadelphia  <£  & 
Mail  S.  8.  Co.  v.  Pennsylvania,  122  U.  S. 
326,  30  L.  ed.  1200,  1  Inters.  Com.  Rep.  308, 
the  decision  in  the  case  of  State  Freight  Tax, 
was  considered  and  questioned,  it  lacing  held 
by  a  unanimous  court  that  a  state  tax  upon 
the  gross  receipts  of  a  steamship  company 
incorporated  under  its  laws,  such  receipts 
being  derived  from  the  transportation  of  per- 
sons and  property  by  sea  between  different 
states,  ana  to  and  from  foreign  countries  was 
a  regulation  of  interstate  and  foreign  com- 
merce, and  In  conflict  with  the  exclusive 
powers  of  congress.  That  the  Osborne  Case 
has  been  overruled  by  that  of  Leloup  v.  Port 
of  Mobile,  127  U.  8.  640,  32  L.  ed.  311,  2 
Inters.  Com.  Rep.  134,  decided  in  1888,  can- 
not be  denied,  and  it  is  clear  that  tbe  first 
clause  of  the  ordinance  did  in  terms  and  ef- 
fect Impose  a  tax  on  that  class  of  express  com- 
panies which  might  be  engaged  in  interstate 
commerce,  as  a  distinct  class  from  tbe  other 
classes  engaged,  one  in  business  not  extend- 
ing beyond  the  state,  and  the  other  in  that 
not  extendi nff  outside  of  the  corporate  limits. 
In  the  LeHoup  Case,  supra,  an  ordinance, 
adopted  in  1883,  imposed  an  annual  license 
tax  of  $225  "on  telegraph  companies.  Le- 
loup  was  tbe  agent  of  the  Western  Union 
Telegraph  Company  at  Mobile,  and  the  li- 
cense tax  not  having  been  paid,  a  civil  ac- 
tion was  brought  in  the  circuit  court  against 
Leloup  to  recover  a  pecuniary  penalty  which 
had  been  adjudged  in  another  tribunal  un- 
der the  ordinar.ce  for  its  violation,  the  com- 
plaint in  the  circuit  court  alleging  that  the 
company  was  a  New  York  corporation,  hav- 
ing a  place  of  business  at  Mobile,  and  had 
been  engaged  there  In  the  business  of  trans- 
mitting telegrams  from  and  to  points  within 
Alabama,  and  between  private  Individuals 
of  that  state,  as  well  as  between  citizens 
thereof  and  of  other  states.    The  plea  al- 
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leged,  in  substance,  Leloup's  agency  and 
that  the  company's  charter  authorized  it  to 
construct  ana  operate  lines  of  telegraph  in 
and  bi  .'cn  the  various  states  of  the  Union, 
includit.^  Alabama;  and  further,  that  on 
June  5,  1867,  the  company  accepted  the  re- 
strictions and  obligations  of  the  Act  of  Con- 
gress of  July  24,  1866,  and  that  in  accordance 
with  its  charter  the  act  of  to  leress  and  agree- 
ments with  the  railroad  companies,  it  con- 
structed, and  was  at  the  time  of  Uie  alleged 
breach  of  the  ordinance,  maintaining  and 
operating,  its  lines  of  telegraph  on  various 
specfitled  public  railroads  leading  into  Mo- 
bile, and  through  Alabama  and  several  other 
rnmed  states,  and  into  others,  and  over  all 
•  e  principal  railroads,  post-roads,  and  mil- 
itary roads  in  the  United  States,  said  roads 
being  public  highways,  and  the  daily  mails 
being  regularly  carried  thereon  under  author- 
ity of  law  and  the  direction  of  the  post- 
master general ;  and  under  and  across  navi- 
gable streams  in  said  states,  but  without 
interruption  to  navigation  of  the  streams,  or 
travel  on  such  military  and  post- roads.  That 
before  and  during  the  year  1883,  it  had  been 
and  still  was  engaged  in  the  business  of 
sending  and  receiving  telegrams  over  such 
lines  for  the  public  between  its  office  in 
Mobile  and  other  places  in  other  states  and 
territories  of  the  United  States,  and  to  and 
from  forci/?n  countries,  also  in  sending  tele- 

fraphic  communications  between  the  several 
epartments  of  the  government  of  the  United 
States  and  their  officers  and  agents,  giving 
priority  to  said  official  telegraphic  conTmuni- 
cations  over  all  other  business,  such  official 
communications  being  sent  at  rates  fixed  by 
the  postmaster  general  annually  since  June 
5,  1867.  To  this  plea  there  was  a  demurrer 
which  was  sustained  by  the  circuit  court  and 
judgment  was  given  for  the  plaintiff,  and 
this  judgment  affirmed  by  the  supreme  court 
of  Alabama.  The  Supreme  Court  of  the 
United  States  reversed  the  judgment,  and 
decided :  (1)  That  the  license  tax  imposed 
by  the  ordinance  was  purely  a  tax  on  the 
privilege  of  doing  the  business  in  which  the 
telegraph  company  was  engaged,  the  com- 
pany being  also  required  to  pay  taxes  on  its 
propertv  as  other  corporations  and  individu- 
als, and  also  a  tax  on  its  gross  receipts  with- 
in the  state;  (2)  Stating  that  the  question 
was  squarely  presented,  whether  a  state,  as 
a  condition  of  doing  business  within  its  ju- 
risdiction, may  exact  a  license  tax  from  a 
telegraph  company,  a  large  part  of  whose 
business  is  the  transmission  of  messages  from 
one  state  to  another,  and  between  the  United 
States  and  foreign  countries,  and  which  is 
invested  with  the~ powers  and  privileges  con- 
ferred by  the  Act  of  Congress  of  July  24, 
1866,  and  other  acts  incorporated  in  title 
LXV.  of  the  Revised  Statutes.  Proceeding 
to  answer  this  question,  it  held  that  a  state 
cannot  tax  a  business  occupation  when  it  can- 
not tax  the  business  itself;  and  that  a  tax 
on  the  occupation  of  doing  a  business  is  a 
tax  on  the  business.  That  communication 
by  telegraph  is  commerce,  as  well  as  in  the 
nature  of  postal  service,  and  if  carried  on 
between  different  states  it  is  commerce  among 
the  several  states  and  directly  within  the 
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power  of  regulation  conferred  upon  congreaa^ 
and  free  from  the  control  of  state  regulations* 
except  such  as  are  strictly  of  a  police  char- 
acter.   In  reply  to  the  argument  that  a  por- 
tion of  the  company's  business  was  internal 
to  the  state  and   therefore  taxable  by   the 
state,  it  is  said  that  such  fact  does  not  re- 
move the  difficulty ;  that  the  tax  affects  the- 
whole  business  without  discriminati(*n.  and 
that  there  are  sufficient  modes  in  which  the 
internal  business,   if  not  already  taxed   in. 
some  other  way,  may  be  subjected  to  taxa- 
tion without  the  imposition  of  a  tax  which 
covers  the  entire  operation  of  the  company. 
The  cases  of  Fensaeola  Teleg.  Co,  v.   Me^ftej^n 
U.  TeUg.  Co.  96  U.  S.  1,  24  L.  ed.  708,  and 
Western    U.  Teleg.   Co.  v.   TexoB,  105   U.   S. 
.460,  26  L.  ed.  1067,  are  also  referred  to  ap- 
provingly,  and   the  conclusion  reached    iiL 
Leloup's  Case  is  declared  to  be  plainly  with- 
in the  principles  of  the  decisions  in  Robf/in^ 
V.  Sfielby  County  Taxing  Dist.  120  U.  8-.  489. 
80  L.  ed.  695,  1  Inters.  Com.  Rep.  45,  and 
Philadelphia  A  8,  Mail  8,  8.  Co.  v.  Pennsyl- 
vania,  122  U.  S.  826,  80  L.  ed.  1200.  1  Inters. 
Com.  Rep.  808,  and  the  case  is  held  to   be 
parallel  with  that  of  Brown  v.  Maryland ,  25 
U.  8.  12  Wheat.  419.  6  L.  ed.  678.  and  the 
court  declares  that  the  fairest  and  most  just 
construction  of  the  constitution  in  all    ita> 
parts    "leads    to    the    conclusion    that    no 
state  has  the  right   to   lay   a   tax   on    in- 
terstate  commerce   in   any   form,    whether 
by   way   of  duties    laid  on   the   transpor- 
tation   of    the  subjects  of  that    commerce, 
or  on  the  receipts  derived  from  that  transpor- 
tation, or  on  the  occupation  or  businet^8  or 
carrying  it  on,  and  the  reason  is  that  such 
taxation  is  a  burden  on  that  commerce  and 
amounts  to  a  regulation  of  it,  which  belongs- 
solely  to  congress." 

It  will  be  well  to  notice  here  the  cases  of 
Pensacola  Teleg.  Co.  ▼.   Western  U.  Teleg.  Go, , 
and  of  the  same  company  v.   Texas,  referred - 
to  supra.    The  former  case  is  one  in  which 
it  was  held  that  the  above  act  of  coniicress  iiw 
so  far  as  it  declares  that  the  erection  of  tele- 
graph lines  shall,  as  against  state  interfer- 
ence, be  free  to  all  who  accept  its  terms  and: 
conditions,   and  that  a  telegraph  company 
shall  not  after  accepting  them,  be  excludeSl 
by  another  state  from  prosecuting  its  busi- 
ness within  her  jurisdiction,  is  a  legitimate 
regulation  of  commercial  intercourse  among- 
the  st^ites,  and  appropriate  legislation  to  exe- 
cute the  powers  of  congress  over  the  postal 
service ;  and  is  not  limited  in  its  operation 
to  such  military  and  post- roads  as  are  upon 
the  public  domain.     This  act,   it  will  be 
found,  gives  to  all  telegraph  companies  or- 
ganized under  the  laws  6(  any  of  the  states  the- 
right  to  construct  telegraph   lines   throug-h 
and  over  any  portion  of  the  public  domain 
of  the  United  States,  and  over  and  along  any 
of  the  military  and  post- roads  of  the  United 
States,   and  over  and  across  the  naviirable 
streams  and  waters  of  the  United  States, 
with  certain  conditions  as  to  construction ; 
and  grants  the  right  to  occupy  land  and  use 
materials ;  and  enacts  that  telegraphic  com- 
munications between  the  severaldepartments- 
of  the  general  government  and  their  officers 
and  agents  shall  in  their  transmission  over 
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the  lines  of  sucb  companies  bave  priority 
over  all  other  business,  and  be  sent  at  rates 
to  be  annually  fixed  by  the  postmaster  gen- 
eral ;  and  also  enactinjc  that  before  any  com- 
pany sball  exercise  the  powers  and  privileges 
conferred  thereby  it  sball  file  its  written  ac- 
ceptance with  the  postmaster  general  of  the 
restrictions  and  obligations  required  by  this 
act.  And  in  Western  U,  TeUg.  Co,  ▼.  Texas, 
where  a  Texas  statute  required  every  chart- 
ered telegraph  company  doing  business  in 
that  state  to  pay  a  tax  of  one  cent  on  every 
fall -rate  message,  and  one  half  cent  for  every 
mefsage  less  than  full  rate,  the  state  sued 
to  recover  the  tax  for  messages  of  which  a 
large  number  were  sent  to  places  outside  of 
the  state  and  by  officers  of  the  general  gov- 
ernment on  public  business.  There  was 
judgment  for  the  state,  no  deductions  being 
111  lowed  by  the  state  courts  for  messages  sent 
out  of  the  state  or  by  government  oMcers  on 
government  business.  The  Supreme  Court 
of  the  United  States,  in  reversing  the  judg- 
ment, says:  ''The  .  .  .  company  hav- 
ing accepted  the  restrictions  and  obligations 
of  this  provision  by  congress,  occupies  in 
Texas  the  position  of  an  instrument  of  for- 
eign and  interstate  commerce  and  of  a  gov- 
ernment agent  for  the  transmission  of  mes- 
sages on  public  business.  Its  property  in 
the  state  is  subject  to  taxation  the  same  as 
other  property,  and  it  may  undoubtedly  be 
taxed  in  a  proper  way  on  account  of  its  oc- 
cupation and  its  business.  The  precise  ques- 
tion now  presented  is  whether  the  power  to 
tax  its  occupation  can  be  exercised  by  plac- 
ing a  specinc  tax  on  each  message  sent  out 
of  the  state,  or  sent  by  public  officers  on  the 
business  of  the  United  States.  ...  As 
such,  so  far  as  it  operates  on  private  messages 
sent  out  of  the  state,  it  is  a  regulation  of 
foreign  and  interstate  commerce  and  beyond 
the  power  of  the  state.  That  is  fully  estab- 
lished by  the  cases  already  cited.  Aa  to  the 
government  messages,  it  is  a  tax  by  the  state 
on  the  means  employed  by  the  government 
of  the  United  States  to  execute  its  constitu- 
tional powers,  and  therefore  void."  The 
conclusion  was  that  the  judgment  in  so  far 
as  it  included  taxes  for  government  messages 
or  those  sent  out  of  the  state,  was  erroneous, 
it  being  observed  that  any  tax  which  the 
state  might  put  on  messages  sent  by  private 
parties,  and  not  by  the  agents  of  the  general 
government,  from  one  place  to  another  ex- 
clusively within  the  jurisdiction  of  the  state, 
will  not  be  repugnant  to  the  Federal  Consti- 
tution, and  that  whether  the  state  law  of 
Texas,  in  its  present  form,  could  be  used  to 
enforce  the  collection  of  such  a  tax.  was  a 

auestion  entirely  within  the  Jurisdiction  of 
le  courts  uf  the  state,  and  as  to  which  the 
supreme  court  had  no  power  to  review.  Still 
tnother  case  involving  the  effect  of  the  act 
of  congress  referred  to  above  and  tending  also 
to  elucidate  the  question  before  us  independ- 
ent of  such  legislation,  is  Western  V,  Teleg, 
Co,  V.  Atty-Qen.  of  Massac?iv setts,  125  U.  S. 
^,  81  L.  ed.  790.  The  valuation  of  the  en- 
tire capital  stock  of  the  company  was  ob- 
tained from  the  company,  and  from  this  there 
were  made  oertain  deductions  allowable  in 
'iptprmining  the  aasessable  value  of  such  en- 
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tire  stock,  and  the  value  of  the  property  of 
the  company  in  the  state  was  ascertained 
upon  the  basis  of  the  proportion  of  the  length 
of  the  lines  within  the  state  to  the  length  of 
its  lines  throughout  the  country,  and  this 
value  was  asse£ed  at  the  uniform  rate  of 
$14.14  on  each  $1,000  of  valuation.  The 
company  contended  that,  in  view  of  the  act 
of  congress,  which  it  had  accepted,  no  tax 
could  be  claimed  for  that  part  of  its  line, — 
2834.55  out  of  2888.05  miles— that  was  over, 
under,  or  across  post  roads.  The  Massachu- 
setts law  had  a  provision  to  the  effect  that 
upon  a  failure  to  pay  the  taxes  required  to 
be  paid  to  the  treasurer,  be  might  commence 
an  action  for  the  recovery  of  the  same,  and 
further,  that  all  penalties  denominated  by 
the  act  might  be  collected  by  informations, 
and  that  upon  such  information  the  court 
might  issue  an  injunction  restraining  the 
further  prosecution  of  business  by  the  cor- 
poration, company,  copartnership,  or  associa- 
tion until  all  such  taxes  due,  or  penalties 
incurred,  should  be  paid,  with  interest  and 
costs.  The  tax  was  held  by  the  supreme 
court  to  be  essentially  an  excise  on  the  cap- 
ital of  the  corporation,  imposed  in  an  attempt 
by  the  commonwealth  to  ascertain  the  just 
amount  which  any  corporation  engaged  in 
business  within  its  limits  should  pay  as  a 
contribution  to  the  support  of  its  government 
on  the  amount  and  value  of  the  capital  em- 
ployed by  the  company  therein ;  or  as  else- 
where said  the  tax  though  nominally  upon 
the  shares  of  the  capital  it^ck  is  in  effect  a 
tax  upon  that  organization  on  account  of 
property  owned  and  used  by  it  in  the  state, 
and  the  proportion  of  the  length  of  its  lines  in 
the  state  to  their  entire  length  throughout  the 
whole  country,  is  made  the  basis  for  ascer- 
taining the  value  of  that  property.  While, 
says  the  opinion,  the  state  could  not  inter- 
fere by  any  specific  statute  to  prevent  a  cor- 
poration from  placing  its  lines  along  these 
post  roads,  or  stop  the  use  of  them  after  they 
were  placed  there,  nevertheless  the  company 
receiving  the  benefit  of  the  laws  of  the  state 
for  the  protection  of  its  property  and  its 
rights,  is  liable  to  be  taxed  upon  its  real  and 
personal  property  as  any  other  person  would 
be ;  and  that  it  never  could  have  been  in- 
tended by  congress  in  conferring  upon  a  cor- 
poration of  one  state  the  authority  to  enter 
the  territory  of  another  and  erect  its  poles 
and  lines  therein  to  establish  the  proposition 
that  such  a  company  owed  no  obedience  to 
the  laws  of  the  state  into  which  it  thus  en- 
tered, and  was  under  no  obligation  to  pay 
its  fair  proportion  of  the  taxes  necessary  to 
its  support.  The  tax  was  held  to  be  valid, 
but  that  part  of  the  state  legislation  which 
authorized  an  injunction  was  decided  to  be 
void,  the  court  observing  that  the  effect  of 
the  injunction  was  to  utterly  suspend  the 
business  of  the  company  and  defeat  its  opera- 
tions within  the  state;  that  if  congress  had 
authority  to  say  that  the  company  might  con- 
struct and  operate  its  telegrnpli  over  these 
lines,  the  state  can  have  no  authority  to  say 
it  cannot  be  done ;  but  that  in  holding  this 
portion  of  the  act  to  be  void,  it  was  not 
meant  to  deprive  the  state  of  the  power  to 
assess  and  collect  the  tax. 
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In  Oruteher  ▼.  Kentucky,  141  U.  8.  47,  35 
li  ed.  649,  a  statute  of  Kentucky  made  it 
unlawful  for  any  agent  of  any  express  com- 
pany, not  incorporated  by  the  laws  of  that 
state,  to  carry  on  the  business  of  transporta- 
tion in  that  state  without  first  obtainini;  a 
license  therefor  from  the  auditor,  and  before 
the  auditor  could  issue  such  license  to  any 
agent  of  any  company  incorporated  by  any 
state  of  the  United  States,  there  had  to  he 
filed  with  such  officer  a  copy  of  the  company's 
charter  and  a  sworn  statement  showinii:  the 
assets  and  liabilities  of  the  company,  amount 
of  capital  stock,  how  paid,  and  of  what  the 
assets  of  the  company  consist,  and,  in  short, 
the  financial  condition  of  the  company,  and 
that  it  was  possessed  of  $150,000  either  in 
cash  or  safe  investments  inclusive  of  stock 
notes :  such  statement  to  be  renewed  annually. 
A  fee  of  i5  to  be  paid  by  the  company  or 
agent  was  allowed  to  the  auditor  for  issuing 
the  license,  and  a  like  fee  for  filing  copy  of 
diarter,  and  of  ten  dollars  for  filing  original 
and  annual  statements.  Crutcher  was  in- 
dicted for  doing  business  as  the  agent  of  the 
United  States  Express  Company,  an  express 
company  not  incorporated  by  the  laws  of 
Kentucky,  but  trading  and  doing  business 
as  a  common  carrier  by  express  of  goods  and 
other  things  of  value  in  and  through  the 
county  of  Franklin  and  state  of  Kentucky 
without  having  any  license  so  to  do,  either  for 
himself  or  for  such  company,  and  on  a  plea 
of  not  guilty,  was  found  guilty  and  sentenced 
to  pay  a  fine.  There  was  an  agreed  statement 
of  facts,  including  in  its  admissions  the 
agency,  the  incorporation  and  absence  of  li- 
cense, and  the  doing  of  business  ordinarily 
done  by  express  companies  in  this  country,  of 
carrying  goods  and  freight  for  hire  not  only 
between  points  in  the  state,  but  also  from 
points  in  the  state  to  points  out  of  it,  and 
vice  versa.  The  statement  also  showed  the 
total  amount  of  business  done  at  the  Frankfort 
office  in  November,  1888,  and  that  not  quite 
one  fourth  of  it  was  local  to  the  state,  and 
the  balance  was  between  places  in  the  state 
and  places  outside  of  it.  The  court  of  ap- 
peals of  Kentucky  affirmed  the  judgment  of 
conviction;  but  the  Supreme  Court  of  the 
United  States  reversed  it,  and  in  doing  so 
said  of  the  statute  that  it  required  from  the 
agent  of  every  express  company  a  license  be- 
fore he  can  carry  on  any  business  for  the  com- 
pany in  the  state,  and  that  this  of  course 
embraced  interstate  business  as  well  as  busi- 
ness confined  wholly  within  the  state,  and 
was  a  prohibition  against  the  carrying  on  of 
interstate  business  without  a  compl  iance  with 
the  state  law.  The  requirement  of  the  state- 
ment as  to  $150,000  investment  is  also  held 
to  be  a  regulation  of  such  commerce  in  its 
application  to  corporations  or  associations 
eugaiTcd  in  that  business  and  a  subject  be- 
longing to  the  jurisdiction  of  the  national, 
and  not  the  state  legislature.  **If,"  says  the 
opinion,  **a  partnership  firm  of  individuals 
should  undertake  to  carry  on  the  business  of 
interstate  commerce  between  Kentucky  and 
other  states,  it  would  not  be  within  the  prov- 
ince of  the  state  legislature  to  exact  condi- 
tions on  which  they  should  carry  on  their 
business,  nor  to  require  them  to  take  out  a 
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license  therefor.  To  carry  on  interstate  com- 
merce is  not  a  franchise,  or  a  privilege 
granted  by  the  state;  it  is  a  right  which 
every  citizen  of  the  United  States  Is  entitled 
to  exercise  under  the  constitution  and  laws 
of  the  United  States;  and  the  accession  of 
mere  corporate  facilities,  as  a  matter  of  con- 
venienoe  in  carrying  on  their  business  can- 
not have  the  effect  of  depriving  them  of  such 
right  unless  congress  should  see  fit  to  inter- 
pose some  contrary  regulation  on  the  sub- 
ject." In  citing  Pickard  v.  Pullman  Skmth- 
em  Car  Oo. ,  117  U.  8.  84,  29  L.  ed.  785,  and 
other  cases,  observes  the  opinion,  the  court 
has  fre<}uently  decided  that  a  state  law  is 
unconstitutional  and  void  which  requires  a 
party  to  take  out  a  license  for  carrying  on 
interstate  commerce,  no  matter  how  specious 
the  pretext  may  be  for  imposing  it.  Again, 
the  court,  addressing  itself  to  the  fact  that 
the  statement  shows  some  business  of  a  purely 
domestic  character  to  have  been  done,  says : 
''This  is  probably  quite  as  much  for  the  ac- 
commodation of  the  people  of  that  state  as  for 
the  advantage  of  the  company.  But  whether 
or  not,  it  does  not  obviate  the  objection  that 
the  regulations  as  to  license  and  capital  stock 
are  imposed  as  conditions  on  the  company's 
carrying  on  the  business  of  interstate  com- 
merce which  was  manifestly  the  principal 
object  of  its  organization.  These  regulations 
are  clearly  a  burden  and  restriction  on  that 
commerce.  Whether  intended  as  such  or  not 
they  operate  as  such.  But  taxes  or  license 
fees  in  good  faith  imposed  exclusively  on 
express  business  carried  on  wholly  within 
the  state  would  be  open  to  no  such  objection. " 
The  opinion  also  distinguishes  the  case  from 
those  of  foreign  corporations  seeking  to  do  a 
business  whidi  does  not  belong  to  the  regu- 
lating power  of  congress,  as  insurance  busi- 
ness, and  manufacturing,  and  all  other  cor- 
porations whose  business  is  of  a  local  and 
domestic  nature,  as  to  all  of  which  the  state 
has  full  power  to  prescribe  the  conditions  of 
their  doing  such  business  in  its  limits.  Bank 
of  Augusta  v.  JSarle,  88  U.  S.  18  Pet.  619, 
10  L.  ed.  274;  Paul  v.  Virginia,  75  U.  S. 
8  Wall.  168,  19  L.  ed.  357;  Liverpool  eft  i. 
L.  A  F,  Ins.  Oo.  v.  Oliver,  77  U.  S.  10  Wall. 
566,  19  L.  ed.  1029;  Cooper  Mfg.  Co.  v.  Fergu- 
son, 118  U.  S.  727,  28  L.  ed.  1187 ;  Philadel' 
phia  Fire  Asso.  v.  New  York,  119  U.  S.  110. 
80  L.  ed.  842.  The  act  was  held  null  and 
void  as  applied  to  the  case  of  Crutcher. 

The  case  of  Maine  v.  Grand  Trfink  R.  Oo.^ 
142  U.  S.  217,  35  L.  ed.  994,  8  Inters.  Com. 
Rep.  807,  cited  by  the  attorney- general, 
holds,  as  the  same  is  summarized  in  the  syl- 
labus, that  a  statute  which  requires  every 
corporation,  person  or  association,  operating 
a  railroad  within  the  state,  to  pay  an  annual 
tax  for  the  privilege  of  exercising  its  fran- 
chises therein,  to  be  determined  by  the 
amount  of  its  gross  transportation  receipts, 
and  further  provides  that  when  applied  to  a 
railroad  lying  partly  within  and  partly  with- 
out the  state,  or  to  one  operated  as  a  part  of 
a  line  or  system  extending  beyond  the  state, 
the  tax  shall  be  ecjual  to  the  proportion  of 
the  gross  receipts  m  the  state,  to  be  ascer- 
tained in  the  manner  provided  by  the  stat- 
ute, does  not  conflict  with  the  Constitution 
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of  the  United  States,  and  the  tax  thereby  Im- 
poeed  upon  a  foreign  corporation  operating 
a  line  of  railway  partly  within  ana  partly 
without  the  state  is  one  within  the  power  of 
the  state  to  levy.     By  the  terms  of  the  stat- 
afie  passed  in  1881   it  was   provided   that 
'^tverj  corporation,   person,  or  association, 
operating  any  railroad  in  this  state,  shall  pay 
to  the  state  treasurer  for  the  use  of  the  state 
an  annual  excise  tax  for  the  privilege  of  ex- 
ercising its  franchise  in  this  state.     .     .     .** 
The  named  railway  company  was  a  Canadian 
corporation  having  its  place  of  business  at 
Montreal.     Its  railroad  in  Maine  h^  been 
constructed  by  a  Maine  corporation,  whose 
charter  authorized  it  to  construct  and  operate 
a  railroad  from  Portland  to  the  boundary  of 
the  state;  and  with  the  permission  of  New 
Hampshire  and  Vermont  it  constructed  a  rail- 
road from  that  city  to  a  point  in  Vermont. 
In  1858  the  Maine  company  leased  its  rights 
■nd    privileges   to   the   Canadian  company 
which,  since  then,  had  operated  the  road  and 
nsed  its  franchises.    The  manner  of  ascertain- 
ing the  amount  of  the  tax  was  as  follows: 
The  amount  of  ^oss  transportation  receipts 
for  the  year  ending  September  80  preceding 
the  levying  of  the  tax  was  to  be  divided  by 
the  number  of  miles  of  railroad  operated,  to 
ascertain  the  gross  receipts  per  mile,  and  the 
tax  was  to  be  fixed  on   a  scale  of  percentage 
varying  according  to  the  average  receipts  per 
mile,  not  to  exceed  in  any  event  a  stated  per 
centum ;  and  when  a  road  lay  partly  within 
and  partly  without  the  state,  or  is  operated 
as  a  part  of  a  system  extending  beyond  the 
state,  the  gross  transportation  receipts  of  the 
railroad  line  or  system  over  its  whole  extent 
within  and  without  the  state  were  to  be  di- 
vided by  the  total  number  of  miles  operated 
to  obtain  the  gross  receipts  per  mile,  and  the 
Ktoes  receipts  In  the  state  were  to  be  taken  to 
be  the  average  gross  receipts  per  mile  mul- 
tiplied by  the  number  of  miles  operated 
within  the  state.    The  supreme  court  held 
the  tax  to  be  an  excise  tax  upon  the  corpora- 
tion for  the  privilege  of  exercising  its  fran- 
chise within  the  state  of  Maine,  and  it  is 
said  in  the  opinion  that  the  privilege  of  ex- 
ercising the  rranchise  of  a  corporation  with- 
in a  state  is  generally  one  of  value,  and  often 
of  great  value  and  the  subject  of  earnest  con- 
tention, and  that  as  the  granting  of  the  priv- 
ilege rests  entirely  in  the  discretion  of  the 
state,  whether  the  corporation  be  of  domestic 
or  foreign  origin,  it  may  be  conferred  upon 
such  conditions,  pecuniary  or  otherwise,  as 
the  state  in  its  Judgment  may  deem  most 
conducive  to  its  interest  and  policy;  and  it 
mav  require  the  payment  into  its  treasury 
each  year  of  a  specific  sura,  or  may  apportion 
the  amount  exacted  according  to  the  value  of 
the  business  permitted  as  disclosed  by  its 

Sins  or  receipts  of  present  or  of  past  years, 
td  further,  that  the  erroneous  ruling  of  the 
lower  court  to  the  effect  that  the  tax  in  ques- 
tion was  a  regulation  of  interstate  and  for- 
eign commerce,  was  founded  upon  the  as- 
Bomption  that  a  reference  by  the  statute  to 
the  transportation  receipts  and  adopting  a 
certain  percentage  of  the  same  for  determin- 
ing the  amount  of  the  excise  tax,  was  in  ef- 
fect the  imposition  of  the  tax  upon  such  re- 
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ceipts,  and  therefore  an  interference  with 
interstate  and  foreign  commerce;  whereas 
the  resort  to  the  stated  methods  was  not  an 
interference  with  transportation,  domestic  or 
foreign,  over  the  road  of  the  railroad  com* 
pan^  or  any  regulation  of  commerce  consist- 
ing in  such  transportation ;  and  there  being 
no  levy  by  the  statute  on  the  receipts  them- 
selves, either  in  form  or  fact,  they  constitut- 
ing merely  the  means  of  ascertaining  the 
value  of  the  privilege  conferred.  The  case 
is  assimilated  by  the  court  to  that  of  ffonu 
Ins,  Go.  of  New  York  v.  New  York,  184  U. 
S^594,  83  L.  ed.  1025,  where  a  portion  of 
the  capital  stock  of  the  company  was  invested 
in  bonds  of  the  United  States,  and  by  an  act 
of  the  legislature  of  New  York  it  was  de- 
clared that  certain  classes  of  companies  with 
certain  exceptions,  incorporated  under  the 
laws  of  that  state  or  of  any  other  state  or 
country  and  doing  business  in  New  York, 
should  be  subject  to  a  tax  on  its  corporate 
franchise  or  business  to  be  computed  at  a  vary* 
ing  percentage  on  its  capital  stock  according 
as  its  dividends  thereon  should  be  more  or 
less,  or  there  should  be  no  dividend,  as  stated 
in  the  act.  The  company  resisted  the  pay- 
ment of  the  tax,  asserting  that  it  was  one 
upon  the  capital  stock  of  the  company,  and 
that  consequently  there  should  be  deducted 
from  the  amount  of  the  tax  a  sum  bearini? 
the  same  ratio  thereto  that  the  amount  in- 
vested in  government  bonds,  which  were  ex- 
empt from  taxation,  bore  to  its  capital  stock, 
and  that  the  law  requiring  a  tax,  without 
such  reduction,  was  unconstitutional  and 
void.  It  was  held,  however,  that  the  tax 
was  not  on  the  capital  stock  nor  upon  any 
bonds  of  the  United  States  composing  a  part 
thereof,  but  upon  the  corporate  franchise  or 
business  of  the  company,  and  that  reference 
was  only  made  to  the  stock  and  dividends 
for  the  purpose  of  determining  the  amount 
of  the  tax  to  be  enacted  each  year. 

In  1879  the  legislature  of  Pennsylvania 
enacted  a  statute  to  the  effect,  as  far  as  it 
need  be  stated,  that  no  foreign  corporation, 
except  insurance  companies,  that  did  not  in- 
vest and  use  its  capital  in  that  common- 
wealth, should  have  an  office  or  offices  there- 
in for  the  use  of  its  officers,  stockholders, 
agents,  or  employes,  unless  it  should  have 
first  obtained  from  the  audi  tor- general  an  an- 
nual license  so  to  do,  and  for  such  license 
pay  into  the  state  treasury  annually  one 
fourth  of  a  mill  on  each  dollar  of  capital 
stock  that  it  was  authorized  to  have,  such 
payment  to  be  made  before  the  license  could 
issue.  This  statute  has  been  before  the  Su- 
preme Court  of  the  United  States  in  the  case 
of  Pembina  Gonsol.  <ft  Silver  Afin.  dt  Mill,  Go, 
V.  Fenmylvania,  125  U.  8.  181,  81  L.  ed. 
650,  2  Inters.  Com.  Rep.  24,  and  in  Norfolk 
A  W,  R.  Go.  V.  Pennsylvania,  136  U.  S.  114, 
84  L.  ed.  394,  8  Inters.  Com.  Rep.  178.  In 
the  former  case  it  appeared  merely  that  the 
appellant  company,  a  corporation  organized 
under  the  laws  of  Colorado,  for  the  purpose 
of  carrying  on  a  general  mining  and  milling 
business  in  that  state,  with  its  principal  of- 
fice there,  had  an  office  in  the  city  of  Phila- 
delphia, Pennsylvania,  for  the  use  of  its  oflS- 
cers,  stockholders,  agents  and  employes,  and 
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not  having  complied  with  the  law,  an  action 
was  brought  to '  recover  of  it  the  tax  and 
penalty  authorized  by  the  statute.  The  tax 
was  sustained  by  the  Supreme  Court  of  tlie 
United  States  as  liot  in  conflict  with  the  com- 
merce clause  of  the  constitution ;  and  Judge 
Field  speaking  for  the  court  said  of  the  stat- 
ute that  it  imposed  no  prohibition  upon  the 
transportation' into  Pennsylvania  of  the  pro- 
•ducts  of  the  corporation  or  upon  their  sale 
in  the  commonwealth,  but  exacted  only  a  li- 
cense tax  from  the  corporation  when  it  has 
an  office  in  tlie  commonwealth  for  the  use  of 
its  officers,  stockholders,  agents  or  employes ; 
and  it  is  also  observed  by  him,  that  the  only 
limitation  upon  the  power  of  a  state  to  ex- 
clude a  foreign  corporation  from  doing  bus- 
iness within  its  limits,  or  hiring  officers  for 
that  purpose  or  to  exact  conditions  for  al- 
lowing it  to  do  business  or  have  offices  there, 
arises  where  the  corpoiation  is  in  the  employ 
of  the  federal  government,  or  where  its  bus- 
iness is  strictly  commerce  interstate  or  for- 
eign ;  that  the  control  of  such  commerce  be- 
ing in  the  federal  government,  is  not  to  be 
restricted  by  state  authority.  In  the  second 
case  there  was  a  different  state  of  facts.  The 
road  of  Uie  railroad  company,  a  corporation 
existing  under  the  laws  of  Virginia  and 
West  Virginia,  though  entirely  within  the 
two  states" named,  was  a  link  in  a  through 
line  of  railroad  by  which  passengers  and 
freight  were  carried  into  Pennsylvania  from 
other  stares,  and  from  that  state  to  otlier 
states;  and  it  kept  its  office  in  Philadelphia 
for  its  stockholders,  officers,  agents,  and  em- 
ployes for  the  **  furtherance  of  its  business 
interests  in  the  matter  of  its  commercial  re- 
lations," and  did  not  ** exercise  or  seek  to 
exercise  any  privilege  or  franchise  not  im- 
mediately connected  with  interstate  com- 
merce, and  required  for  the  purpose  thereof." 
The  Pennsylvania  courts  held  that  the  com- 
pany was  subject  to  the  tax  imposed  by  the 
statute,  but  the  Supreme  Court  of  the  United 
States  decided  that  the  office  was  maintained 
because  of  the  necessities  of  the  interstate 
business  of  the  company,  and  for  no  other 
purpose,  and  that  a  tax  upon  the  company 
was  therefore  a  tax  upon  one  of  the  means 
or  instrumentalities  of  the  company's  inter- 
state commerce,  and  as  such  was  in  violation 
of  the  commerce  clause  of  the  constitution. 
In  McCdLl  V.  Califamia,  136  U.  S.  104,  84 
L.  ed.  892,  the  appellant  was  an  agent  in 
the  city  and  county  of  San  Francisco  for  the 
New  York,  Lake  Erie  &  Western  Railroad 
Company,  a  railroad  corporation  having  its 
principal  place  of  business  In  Chicago,  and 
operating  a  continuous  line  of  road  between 
Cfhica^o  and  New  York ;  and  as  such  agent 
his  duties  consisted  in  soliciting  passenger 
traffic  in  that  city  and  county  over  such  road. 
He  did  not  sell  tickets  to  passengers  over  that 
or  any  other  road,  but  took  the  passengers  to 
the  Cientral  Pacific  Railroad  Company  where 
tickets  were  sold  them.  The  only  duty  he 
was  required  to  perform  for  such  company 
was  to  induce  people  who  contemplated  tak- 
ing a  trip  east  to  be  booked  over  the  line  he 
represented,  he  neither  receiving  nor  paying 
out  any  money  or  other  valuable  considera- 
tion on  account  thereof.     An  ordinance  of 
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San  Francisco  prescribed  certain  rates  of  11* 
cense,  and,  among  others,  "for  every  rail- 
road agency,  twenty -five  dollars  per  quarter,* 
and  made  any  violation  of  the  ordinance  a 
misdemeanor.  McCall  was  convicted  by  the 
state  court  upon  the  above  state  of  facts  and 
tlie  further  circumstance  that  he  had  not  com- 
plied with  the  ordinance.  The  tax  was  ex- 
acted of  him  as  a  condition  precedent  to  car- 
rying on  the  business.  Tt  is  admitted,* 
says  the  opinion  of  the  Supreme  Court  of 
the  United  States,  reversing  the  state  court, 
that  **the  travel  which  it  was  his  business  to 
solicit  was  not  from  one  place  to  another 
within  the  state  of  California.  His  business 
therefore  as  a  railroad  agent  had  no  connec- 
tion direct  or  indirect  ~with  any  domestic 
commerce  between  two  or  more  places  within 
the  state.  His  employment  was  limited  ex- 
clusively to  inducing  persons  in  the  state  of 
California  to  travel  from  that  state  intc  and 
through  other  states  to  the  city  of  New  York.  * 
The  conclusion  was,  the  business  of  the  agent 
was  interstate  commerce,  and  that  the  tax 
was  forbidden  by  the  federal  organic  law. 

In  Pullman  Palace  Car  Co.  v.  Penns^lrania, 
141  U.  S.  18,  85  L.  ed.  618,  8  Inters.  Com. 
Rep.  595,  the  decision  was  that  a  state  stat- 
ute imposing  a  tax  on  the  capital  stock  of 
all  corporations  engaged  in  the  transporta- 
tion of  freight  or  passengers  within  the  state, 
under  which  a  corporation  of  another  state  en- 
gaged in  running  railroad  cars  into,  through, 
and  out  of  the  state,  and  having  at  all  times 
a  large  number  of  such  cars  within  the  state, 
is  taxed  by  taking  as  the  basis  of  assessment 
such  proportion  of  its  capital  stock  as  the 
number  of  miles  of  railroad  over  which  its 
cars  are  run  within  the  state  bears  to  the 
whole  number  of  miles  in  that  and  other  states 
over  which  its  cars  are  run,  does  not,  as  ap- 
plied to  such  a  corporation,  violate  the  in- 
terstate commerce  provision  of  the  Federal 
Constitution.  In  the  opinion  of  the  court, 
by  Judgs  Gray,  it  is  said,  citing  Moran  v. 
New  Orleans,  112  U.  S.  69,  28  L.  ed,  653; 
Piekard  v.  Pullman  Sovthem  Car  Go.  117  U. 
S.  84.  29  L.  ed.  785 ;  RobbinB  v.  Sfidby  Countff 
Taxing  List,  and  Lehvp  v.  Port  of  Mobile, 
tnipra,  that  much  reliance  was  placed  by  the 
plaintiff  in  error  upon  the  cases  in  which  it 
has  been  decided  that  citizens  or  corporations 
of  one  state  cannot  be  taxed  by  another  state 
for  a  license  or  privilege  to  carry  on  inter- 
state or  foreign  commerce  within  its  limits, 
and  is  then  observed  that  in  each  of  those 
cases  the  tax  was  not  on  the  property  em- 
ployed in  the  business,  but  upon  the  right  to 
carry  on  the  business  at  all,  and  was  there* 
fore  held  to  Impose  a  direct  burden  on  the 
commerce  itself. 

In  Rabbins  v.  SJielbp  County  Taxing  Dist. ,  120 
U.  8.  489,  80  L.  ed.  694.  1  Inters.  Com.  Rep. 
45,  a  Tennessee  statute  enacted  that  *'ali 
drummers  and  all  persons  not  having  a  regu- 
lar licensed  house  of  business  in  the  taxing 
district  offering  for  sale  or  selling  goods, 
wares,  or  merchandise  therein,  by  sample, 
shall  be  required  to  pay  to  the  county  trustee 
the  sum  of  $10  per  week  or  $25  per  month  for 
such  privilege,  and  no  license  shall  be  is^ 
sued  for  a  longer  period  than  three  months." 
Robbins,  according  to  the  agreed  statement 
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't>f  facts,  was  a  citizen  and  resident  of  Cin- 
cinnati, Ohio,  and  was  engaged  in  the  tax- 
ing district  of  Shelby  county,  Tennessee,  in 
tiie  business  of  drumming — soliciting  trade 
by  the  use  of  samples— for  the  firm  oi  Rose, 
Kobbins  A  Co.,  doing  business  at  Cincinnati, 
all  the  members  thereof  being  citizens  and 
residents  of  Cincinnati,  for  which  firm  he 
worked  as  a  drummer,  the  firm  being  engaged 
in  the  selling  of  paper  and  other  articles 
used  in  the  book  stores  of  the  stated  taxing 
district.  Bobbins  was  arrested  for  drumming 
in  the  district  without  a  license.  There  was 
judgment  aguinst  Bobbins,  and  on  appeal  it 
was  affirmed  by  the  supreme  court  of  Tennes- 
see, from  which  court  the  case  was  carried 
to  the  Supreme  Court  of  the  United  States, 
where  the  judgment  was  reversed  on  the 
ground  that  the  legislation,  in  so  far  as  it  ap- 
plied to  cases  like  that  then  under  considera- 
tion, was  a  regulation  of  commerce  among 
the  states,  and  unconstitutional.  In  FickUn 
T.  ShOby  Omnty  Taxing  Dist  145  U.  S.  1,  86 
L.  ed.  601,  4  Inters.  Com.  Rep.  79,  Ficklen 
and  Cooper  A  Co.  were  respectively  com- 
mercial agents  or  brokers  having  an  office  in 
the  district,  and  in  1887  took  out  licenses 
for  their  said  business  under  a  statute  of 
Tennessee  which  provided  that  ''every  per- 
son or  firm  dealing  in  cotton  or  any  other 
article  whatever,  whether  as  factor,  broker, 
buver  or  seller,  on  commission  or  otherwise, 
$50  per  annum,  and  in  addition  every  such 
person  or  firm  shall  be  taxed  ad  valorem  ten 
cents  on  every  hundred  dollars  of  amount  of 
capital  invested  or  used  in  such  business 
.  .  .  And  provided  further  that  if  the  per- 
son or  persons  taxed  in  this  subsection  have 
no  capital  invested  the^  shall  pay  two  and 
one  half  per  cent  on  their  gross  year  commis- 
sions, charges,  or  compensation  for  said  busi- 
ness, and  at  the  time  of  taking  out  said  li- 
cense they  shall  give  bond  to  return  said 
gross  commissions,  charfi:es,  or  compensation 
to  the  trustee  at  the  end  of  the  year,  and  at 
the  end  of  the  year  they  shall  make  return 
to  said  trustee  accordingly  and  pav  him  the 
said  two  and  one  half  per  cent."  Inuring  the 
year  for  which  they  took  out  license  all  the 
sales  negotiated  bv  Ficklen  were  made  on 
behalf  of  principals  residing  in  other  states, 
and  the  goods  so  sold  were  at  the  time  of  the 
sale  in  other  states  to  be  shipped  to  Tennes- 
see as  sales  should  be  effected.  During  the 
same  time  at  least  nine  tenths  of  the  commis- 
sions of  Cooper  «&  Co.  were  derived  from 
similar  sales.  They  had  no  capital  invested 
in  their  business.  At  the  expiration  of  the 
statetl  year  they  applied  for  a  renewal  of 
their  license  for  1888,  tendering  each  the  tax 
and  fee  tlierefor,  but  as  they  nad  made  no 
return  of  their  commissions  and  no  payment 
of  the  percentage  on  their  commissions,  the 
application  was  denied.  Thereupon  they 
Hied  a  bill  to  restrain  the  collection  of  the 
percentage  tax  for  the  past  year,  and  also  to 
restrain  any  interference  with  their  current 
busine  s,  claiming  that  the  tax  was  a  tax  on 
interstate  commerce.  The  Supreme  Court  of 
the  United  States  held  that  if  the  tax  could 
be  said  to  affect  interstate  commerce  in  any 
^ay,  it  did  so  incidentally  and  so  remotely  rs 
not  to  amount  to  a  regulation  of  it ;  and  that 
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under  the  circumstances  the  complainants 
could  not  resort  to  the,  court  simply  on  the 
ground  that  the  authorities  had  refused  to 
issue  a  new  license  without  the  payment  of 
the  stipulated  tax.  Speaking  here  for  all 
the  court,  except  Harlan,  «/.,  who  dissented, 
there  being,  however,  one  vacancy.  Chief  Jus- 
tice Fuller  said  of  the  Bobbins  Case,  supra, 
that  the  question  involved  there  was,  in  the 
language  of  Jud^e  Bradley,  who  wrote  the 
opinion  of  the  court :  **  Whether  it  is  com- 
petent  for  a  state  to  levy  a  tax  or  impose  anj 
other  restrictions  upon  the  citizens  or  inhali^ 
itants  of  any  other  state  for  selling  or  seek* 
ing  to  sell  their  goods  in  said  state  before 
they  are  introduced  therein,"  and  that  it  was 
decided  that  it  was  not ;  yet  that  it  was  con* 
ceded  that  commerce  among  the  states  might 
be  legitimately  incidentally  affected  by  state 
laws  when  the^,  among  other  things,  pro- 
vided ''for  the  imposition  of  taxes  upon  ]>er- 
sons  residing  within  the  state  or  belonging 
to  its  population  and  upon  avocations  and 
employments  pursued  therein,  not  directly 
connected  with  foreign  or  interstate  com- 
merce, or  with  some  other  employment  or 
business  exercised  under  authority  of  the  con- 
stitution and  laws  of  the  United  States.* 
That  in  Bobbins*  Case  the  tax  was  held  in  ef- 
fect not  to  be  a  tax  on  him,  but  on  his  princi- 
pals, while  in  the  Ficklen  Com  it  was  clearly 
levied  upon  the  parties  in  respect  of  the  gen- 
eral commission  business  tliey  conducted, 
and  their  property  engaged  therein  or  their 
profits  realized  therefrom.  "No  doubt,"  he 
further  says,  "can  lie  entertained  of  a  right 
of  a  state  legislature  to  tax  trades,  profes- 
sions, and  occupations  in  the  absence  of  in- 
hibition in  the  state  constitution,  and  where 
a  resident  citizen  engages  in  general  business 
subject  to  a  particular  tax,  tne  fact  that  the 
business  done  chances  to  consist  for  the  time 
being  wholly  or  partially  in  negotiating 
sales  between  resident  and  nonresident  mer- 
chants of  goods  situated  in  another  state,  doet 
not  necessarily  involve  the  taxation  of  inter- 
state commerce,  forbidden  by  the  constitu- 
tion." Referring  to  what  was  said  in  Lyng 
V.  Michigan,  185  U.  8.  161,  166,  34  L.  ed. 
150,  158,  8  Inters.  Com.  Rep.  148,  he  ob- 
serves, but  here  the  tax  is  not  laid  on  the 
occupation  or  business  of  carrying  on  inter- 
state commerce,  or  exacted  as  a  condition  of 
doing  any  particular  commission  business, 
and  that  the  complainants  voluntarily  sub- 
jected themselves  thereto  in  order  to  do  a 
general  business.  And  as  to  Wiggins  Ferry 
Co,  V.  East  8t,  Louis,  107  U.  8.  865,  27  L. 
ed.  419,  where  an  annual  license  fee  was  im- 
posed on  a  ferry  company  by  the  city  of  East 
St.  Louis,  Illinois,  the  com  pan  v  having  been 
chartered  by  that  state  and  being  doniiciled 
in  the  city,  but  its  boats  plying  between  there 
and  St.  Louis,  Missouri,  he  quotes  from  the 
opinion  therein  as  follows:  "The  exaction 
of  a  license  fee  is  an  ordinary  exercise  of 
the  police  power  by  municipal  corporations. 
When,  therefore,  a  state  expressly  grants  to  an 
incorporated  city  as  in  this  case  the  power  to 
'  license,  tax  and  regulate  ferries, '  tne  latter 
may  impose  a  license  tax  on  the  keepers  of 
ferries,  although  their  hosts  ply  between 
lands  lying  in  two  different  states,  and  tlie 
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act  by  which  this  section  is  authorized  will 
not  be  held  to  be  a  regulation  of  commerce ;" 
and  of  licCaU  t.  QuifoTnia^  supra,  he  sajs 
that  the  decision  was  because  the  business  of 
the  agency  was  carried  on  with  the  purpose 
to  assist  in  increasing  the  amount  of  passen- 
ICer  traffic  over  the  road,  and  was  therefore  a 
part  of  the  commerce  of  the  road,  and  hence 
of  interstate  commerce ;  and  of  Philadelphia  db 
8.  Mail  88.  Qo.  ▼.  Pennsylvania,  122  0.  8. 
826.  80  L.  ed.  1200,  1  Inters.  Com.  Rep.  808, 
he  remarks  that  the  specific  gross  receipts 
were  taxed  as  such,  taxed  "  not  only  because 
they  are  money  or  its  value,  but  because 
they  were  received  for  transportation."  Re- 
ferring to  Maine  Y.  Orand  Trunk  B.  Co.,  iu- 
pra,  he  says,  since  a  railroad  company  en- 
gaged iu  interstate  commerce  is  liable  to  pay 
an  excise  tax  according  to  the  value  of  the 
business  done  in  the  state,  ascertained  as  it 
was  there,  it  is  difficult  to  see  why  a  citizen 
doing  a  general  business  at  the  place  of  his 
domicil  should  escape  payment  ox  his  share  of 
the  burdens  of  municipal  government  because 
tiie  amount  of  his  tax  is  arrived  at  by  refer- 
ence to  his  profits.  *'This  tax  is  not  on  the 
goods,  or  on  nonresident  merchants,  and  if  it 
can  be  said  to  affect  in  any  way  it  is  inci- 
/dentally  and  so  remotely  as  not  to  amount  to  a 
regulation  of  such  commerce.  .  .  .  What 
position  they  would  have  occupied  if  they  had 
not  undertaken  to  do  a  general  commission 
business,  and  had  taken  out  no  license  there- 
for, but  has  simply  transacted  business  for 
nonresident  principals,  is  an  entirely  differ- 
ent question  which  does  not  arise  on  this 
record.  ** 

The  present  case  is  also  clearly  distin- 
guishable from  Piekard  v.  Pullman  Southern 
Car.  Co.,  117  U.  8.  84.  29  L.  ed.  785,  where 
a  Tennessee  statute  imposing  a  privilege  tax 
of  $80  per  annum  on  every  sleeping  car  or 
coach  used  or  run  over  a  railroad  in  that 
Btate,  and  not  owned  by  the  railroad  on  which 
it  should  be  run  or  used,  was  held  void  in  so 
far  as  it  applied  to  interstate  transportation 
of  passengers  carried  over  railroads  in  Ten- 
nessee into  or  out  of  or  across  that  state  in 
Bleeping  cars  owned  by  a  corporation  of  an- 
other state  and  leased  by  it  for  transportation 
purposes  to  Tennessee  railroad  corporations, 
the  latter  receiving  tlie  transit  fare  and  the 
former  the  compensation  for  the  sleeping  ac- 
commodations. In  the  opinion  it  is  said  :  ^The 
car  was  equally  a  vehicle  of  transit  as  if  it 
had  been  a  car  owned  by  the  railroad  com- 
pany and  the  special  conveniences  or  comforts 
furnished  to  the  passenger  had  been  furnished 
by  the  railroad  company  itself.  As  such 
▼ehicle  of  transit,  the  car,  so  far  as  it  was 
engaged  in  interstate  commerce,  was  not 
taxable  by  the  state  of  Tennessee ;  because  the 
plaintiff  had  no  domicil  in  Tennessee,  and 
was  not  subject  to  its  jurisdiction  for  pur- 
poses of  taxation ;  and  the  cars  had  no  situs 
within  the  state  for  purposes  of  taxation  ;  and 
the  plaintiff  carried  on  no  business  within  the 
•tate,  in  the  sense  in  which  the  carrying  on 
of  business  in  a  state  is  taxable  by  way  of 
license  or  privilege. "  Here  the  express  com- 
pany has,  as  is  well  known,  its  local  offices 
and  local  a  (rents  throuprhout  the  state,  and 
is  doing  busiutsB  as  personally  here,   and 
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enjoying  the  protection  of  our  goyernment 
and  laws  over  that  business  as  much  as  any 
person  in  the  state. 

The  statute  now  before  ns  is  clearly  dis- 
tinguishable from  those  involved  in  many  of 
the  preceding  decisions.     It  does  not  impose 
any  tax  upon  the  value  of  the  property  of  the 
company  within  the  state,   ass^sed  either 
upon  the  principle  adopted  by   the  legis- 
latures of  Massachusetts  and  Pennsylvania,  ia 
the  cases  of   Western  XT.  Teleg.  Co.  v.  Atty- 
Gen.  of  Massachusetts,  and  PuUman  Palace  (kar 
Co.  T.  PniTisylvania,  or  otherwise ;  nor  does- 
it  impose  a  tax  on  the  mere  right  to  exercise 
within  the  state  a  corporate  franchise,  estimat- 
ing the  value  of  such  use  as  in  Maine  v. 
Orand  Trunk  JR,  Co.;  again,  it  is  not  a  tax 
on  a  corporation  for  merely  having  an  ofilce- 
in  the  state  for  the  use  of  its  officers,  stock- 
holders, agents,  or  employes,  as  in  Pembina 
Consol.  Silver  Min.  dk  MtU.  Co.  v.  Pmni>yl- 
vania,  in  all  of  which  cases  the  statutes  were- 
sustained ;  nor  one  where  the  state  has  given 
exclusive  right  to  a  domestic  corporation,  and 
the  question  of  the  validity  of  that  grant  to- 
the  exclusion  of  another  company  which  the 
act  of   congress  gave  the  right  to  enter  the 
same  territory,    and   constituted   a   federal 
agency,  as  in  Pensaccla  Teleg.  Co,  v.  Western 
tf.  Teleg.  Co. ,  where  the  efficiency  of  the  state 
grant  to  exclude  the  latter  company  was 
denied.     Our  statute  is  clearly  one  in  which 
the  tax  is  imposed  on  the  person  and  for 
doing  the  business  of  an  express  company. 
It  is  an  occupational  tax,  and  is  not  imposed 
on  any  corporation  because  it  is  a  corporation 
or  for  exercising  its  corporate  franchise  within 
the  state,  but  it  is  imposed  as  are  most  of  the 
occupational  taxes  to  be  found  in  the  act,  on 
any  and  every  person,   whether  natural  w 
artificial  who  may  do  the  express  business, 
and  simply  because  of  doing  such  business. 
It  is  moreover  entirely  clear  that  the  statute 
does  not  anywhere  show  any  intent  to  tax 
interstate  or  foreign  commerce  as  audi,  or  to- 
tax  any  one  because  of  doine  business  that 
constitutes  interstate  or   foreign  commerce, 
as  contradistinguished  from  local  business. 
That  a  state  cannot  tax  interstate  commerce 
either  directly  or  otherwise,  or  that  it  cannot 
make  the  payment  of  a  tax  or  the  taking  out 
of  a  license  a  condition  precedent  to  carrying 
on  interstate  commerce,  we  do  not  deny ;  nor 
do  we  wish  to  be  understood  as  meaning  that 
a  state  tax  which  in  effect  burdens  such  com- 
merce wherever  it  may  be  carried  on,  althougb^ 
not  laid  directly  or  expressly  on  interstate 
commerce,  is  not  offensive  to  the  commerce 
clause  of  the  constitution,  still  we  do  believe 
that  a  state  tax  imposed  on  any  avocstion 
generally,  such  as  those  usually  imposed  on 
merchants,  druggists,  dealers  in  tobacco  and 
others,  for  doing  business  in  the  state,  is  not 
itself,  nor  is  the  statute  imposing  it,  ubcon- 
stitutional.     That  the  commerce  clause  of  the 
constitution  exempts  from  the  burden  of  state 
taxation  those  who  confine  themselves  to  in- 
terstate commerce  is  a  truth  of  which,  at 
this  day,  knowledge  must  be  imputed  to  the 
law-making  power  of  the  states,  and  in  the 
absence  of  languai;e  that  clearly  connects  such 
an  intent  with  that  power,  it  should  not  be 
held  that  there  was  a  purpose  to  ignore  Buch- 
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truth  or  yiolate  its  principles ;  but  that  the 
doing  of  express  or  other  business  which  con- 
ititutes  interstate  commerce  aloni?  with  and 
as  a  part  of  a  general  business  which  is  also 
made  up  in  part  of  business  of  the  same 
nature  that  is  local  to  the  state,  exempts  those 
engaged  in  such  general  business  from  the 
tax  which  the  law  imposes  upon  It,  we  do 
not  admit.  Of  course  where  such  statutes 
make  the  payment  of  the  tax,  or  the  taking 
out  of  a  license,  a  condition  precedent  to 
BQch  general  business  they  are  never  a  bar  to 
any  one  at  any  time  entering  upon  or  doing 
interstate  conunerce  business,  and  as  long  as 
any  one  does  only  such  business  he  is  ex- 
empted by  the  commerce  clause  from  the 
effect  of  the  statute,  and  is  in  our  judj^ment 
placed  beyond  the  intent  of  the  more  general 
lanirnage  usually  adopted  in  imposing  oc- 
cupational taxes,  but  when  he  does  not  con- 
fine himself  to  such  business,  but  engages 
indiscriminately  in  local  and  interstate 
business,  he  cannot  by  making  the  former  a 
feature  of  that  business  relieve  himself  from 
the  taxes,  conditions,  or  regulations  to  which 
the  latter  subjects  hinL  Enj^aginff  in  the 
former  business  does  not  necessitate  his  engag- 
ing in  the  latter,  and  if  he  does  not  engage 
in  the  latter  the  former  is  in  nowise  burdened 
or  even  affected  by  the  tax  or  the  statute,  but, 
on  the  contrary,  he  is  as  free  to  carry  on  in- 
terstate commerce  unaffected  by  the  pro- 
risions  of  this  act,  as  if  it  was  not  on  the 
statute  book.  He  may,  if  he  chooses,  keep 
his  local  and  interstate  business  entirely  dis- 
tinct, or  carry  them  on  each  as  a  separate 
business,  and  if  he  does  so  the  former  will 
be  subject  to  state  taxation  and  regulation 
bat  the  latter  will  be  exempt  from  any  legis- 
lation regulating  or  burdening  the  'former. 
In  our  judgment  it  was  never  tne  purpose  of 
the  commerce  clause  to  interfere  with  state 
taxation  or  state  regulation  of  taxation  so 
long  as  any  regulation  of  interstate  or  foreign 
commerce,  or  commerce  with  the  Indian 
tribes,  is  not  interfered  with. 

It  is  obvious  from  several  of  the  decisions 
cited  above  that  there  is  a  clear  distinction 
between  the  unconstitutionality  of  a  statute 
as  such  or  of  a  specific  provision  thereof, 
tested  by  the  commerce  clause,  and  the  ap- 
plication of  a  general  provision,  like  that  be- 
fore us,  of  a  statute  to  interstate  commerce 
business  which,  but  for  the  commerce  clause. 
would  be  within  the  operation  of  such  general 
provision.  This  is  illustrated  by  the  case  of 
the  Pembina  Consolidated  Silver  Mining  and 
Milling  Company,  and  that  of  the  Norfolk  <& 
Western  Railroad  Company,  involving  the 
Pennsylvania  statute  as  to  foreign  corpo 
ntions  having  offices  In  the  state  for  the 
Qse  of  officers  and  others.  In  the  former  of 
these  cases,  where  the  imposition  of  the  tax 
was  sustained,  it  was  said,  and  is  evident, 
that  the  statute  proposed  no  prohibition  upon 
the  transportation  of  the  products  of  the  cor 
poration  or  upon  their  sale  in  the  state,  noi 
is  there  in  the  statute  anything  that  shows  an 
intent  to  affect  interstate  commerce  in  any 
Way,  but  when  it  was  attempted  to  subject 
to  that  statute  a  company  wnich  was  using 
its  offices  solely  for  interstate  commerce  pur 
poses,  and  the  state  court  had  decided  both 


that  the  statute  applied  to  offices  so  used,  and 
that  the  tax  as  thus  applied  was  not  contrary 
to  the  commerce  clause,  the  supreme  court 
reversed  the  decision,  and  held  that  as  so  ap- 

f^lied  the  tax  was  unconstitutional.  Again 
n  the  MeCall  Case  where  it  is  made  prominen- 
that  the  business  of  the  agent  was  ex- 
clusivelv  interstate  in  its  character,  it  Is  en- 
tirely plain  that  it  was  not  the  meaning  of 
the  court  that  the  statute  or  ordinance  In- 
volved in  these  cases  did  not  stand  in  full 
force  and  effect  as  to  everything  except  inter- 
state or  other  commerce  falling  within  tiie 
terms  of  the  commercial  clause.  And  iu 
the  case  of  Wutem  U,  TeUg.  Co,  ▼.  Texas, 
where  telegrams  sent  between  persons  in 
Texas  and  those  in  other  states  ana  those  sent 
to  government  officers  were  held  to  be  ex- 
empted  from  the  general  provision  of  the  act, 
taxing  all  messages,  the  former  because  thej 
were  Interstate  commerce,  and  the  latter  be- 
cause of  the  character  of  the  company  as  a 
governmental  agency,  it  is  apparent  that  tel* 
ej?rams  themselves  were  the  subject  of  taxa* 
tion  by  the  terms  of  the  act,  and  those  which 
were  held  to  be  exempt  were  purely  interstate 
or  governmental  in  their  character.  Airaln  it 
is  snown  in  the  Skdby  County  Taxing  DUtrict 
Gases.  In  one  of  them  ( Bobbins*  Case)  the- 
facts  showed  nothing  but  interstate  commerce 
business,  pure  and  simple ;  there  beinff  not  a 
fact  in  it  that  makes  tne  decision  authority^ 
beyond  the  inability  to  tax  such  commerce 
as  such.  Of  course  no  one  would  pretend  ta 
say  that  it  committed  the  court  to  the  view 
that  in  the  doing  of  a  general  business  of  a 
particular  character  composed  of  both  inter- 
state and  local  commerce,  the  former  com- 
ponent would  relieve  the  entire  business  front 
a  state  tax  or  regulation  to  which  it  would  be 
subject  if  there  was  no  such  component,  or 
that  the  act  was  not  entirely  effectual  except 
as  to  business  covered  by  the  commerce 
clause.  In  the  Fieklen  Case,  however,  the 
tax  was,  as  it  was  imposed  bv  the  statute,  as 
general  as  it  was  in  the  Boobins*  Case,  and 
yet  because  the  parties  had  submitted  them- 
selves to  the  statute  as  persons  intending  to 
do  a  general  business,  or,  in  other  words,  one 
indiscriminate  as  to  local  or  interstate  com- 
merce, it  was  held  that  they  could  not  either 
because  In  the  one  case  only  interstate  busi- 
ness was  done,  and  in  the  other  mostly  such 
business,  and  only  one  tenth  of  local  busi- 
ness, evade  the  provisions  of  the  statute. 
We  do  no  understand  any  case  to  hold  that 
the  protection  of  the  commerce  clause  is  con- 
fined to  citizens  of  other  states  than  that 
whose  legislation  is  complained  of.  It  is  as 
much  a  shield  to  the  Floridian  who  in  Flor- 
ida is  doing  such  business  with  those  in 
other  states  as  it  is  the  Georgian  residing  in 
Georgia  who  mav  be  engaging  in  business 
with  residents  of  Florida ;  the  protection  is 
to  all  interstate  commerce. 

We  are  not  unmindful  of  the  seeming  con- 
flict to  those  views  to  be  found  in  the  ex- 
pressions embodied  in  the  Leloup,  and  the 
Crutcher  cases,  but  our  judgment  is  that 
these  expressions  are  to  be  viewed  with  ref- 
erence to  the  circumstances  under  which  the 
vSupreme  Court  of  the  United  States  was  then 
speaking.    The  state  courts  which  it  was  re- 
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Tie  wing  had  each  declared  in  effect  that  these 
statutes  were  binding  upon  and  effectual  as 
to  companies  as  dcx^rs  oi  interstate  business, 
or,  in  other  words,  were  a  bar  to  their  doing 
interstate  business  without  having  complied 
with  their  requirements.  Port  ^  Mobile  v. 
LeUmp,  76  Ala.  401;  Oruteher  v.  Com.  89 
Ky.  7.  This  construction  has  become,  in  so 
far  as  the  federal  tribunals  were  concerned, 
binding  upon  the  federal  court  as  to  the  effect 
of  each  statute  within  the  state  enacting  it, 
as  much  as  if  it  had  been  expressly  stat^  in 
the  act.  Pullman  Palace  Car  Co.  v.  PenntyU 
vama,  141  U.  8.  18,  21,  85  L.  ed.  618,  614, 
8  Inters.  Com.  Rep.  595.  This  being  so, 
the  doing  of  local  business  could  not  affect 
the  question.  It  gave  to  the  statute  the  same 
effect  on  interstate  commerce  as  if  it  had  had 
a  special  clause  as  to  such  commerce,  like 
the  lirftt  clause  of  the  Alabama  statute  in  the 
•case  of  Osborne  v.  Mobile,  evpra,  which  de- 
cision we  regard,  in  view  of  that  clause,  as 
entirely  overthrown  by  the  subsequent  decis- 
ions of  the  same  tribunal.  It  cannot  be 
where  the  state  statute  does  not  interfere  with 
interstate  commerce,  but  it  can  be  carried  on 
protected  by  the  state  courts  against  regula- 
tion or  interference  by  state  authority,  that 
the  mere  fact  that  state  commerce,  if  carried 
on,  is  regulated  or  burdened,  operates  as  a 
regulation  of  or  burden  on  interstate  com- 
merce. 

It  is  not  to  be  doubted  that,  under  our  stat- 
ute, any  citizen  of  the  state,  or  of  any  other 
state,  or  any  body  corporate  of  either,  that 
should  enter  upon  the  express  business  in 
this  state  proposing  to  connne  itself  to  local 
or  state  business,  or  actually  doing  so,  would 
be  subject  to  all  the  provisions  of  this  stat- 
ute ;  and  we  cannot  see  how  it  can  be  that  an 
engagement  by  any  such  person,  natural  or 
artificial,  in  local  business,  can  be  relieved 
from  the  provisions  of  the  statute  by  an  en- 
gagement at  the  same  time  in  interstate  com- 
merce business,  or  how  his  engagement  in  the 
latter  business  can  make  the  statute  inapplic- 
able to  the  other.  Is  it  true  that  the  merchant 
who  may  be  doing  a  large  local  business  can 
exempt  himself  from  the  statute  by  the  fact 
that  he  may  also  do  a  regular  business  with 
customers  in  other  states  to  whom  he  sells  and 
ships  goods?  We  do  not  think  that  anything 
but  interstate  and  foreign  business,  or  busi- 
ness with  the  Indian  tribes,  is  protected  by 
the  clause  in  question,  or  that  that  clause  is 
the  ba^is  either  for  interfering  with  a  state's 
dominion  over  its  own  commerce,  or  for  pre- 
scribing the  mere  form  of  its  legislation  as 
to  its  affairs. 

Our  state  statute  can  have  no  effect  as  to 
any  interstate  or  foreign  commerce  business 
which  may  be  carried  on  by  the  Southern 
Express  Company,  the  principal  of  the  plain- 
tiff in  error,  or  by  him  as  its  agent,  or  in  fact 
by  any  one.  So  long  as  he  and  the  company 
confine  their  operations  to  express  business 
constituting  interstate  or  foreign  commerce, 
they  are  exempt  from  any  interference  with 
them  under  state  legislation.  Such  commerce 
is  the  subject  of  federal  regulation,  and  is 
beyond  the  jurisdiction  of  state  authority. 
Tliat  the  Southern  Epzress  Company  is  en- 
gaged in  such  commerce,  is  admitted ;  and 
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that  it  is  engaged  In  domestic  or  state  cooi- 
merce,  is  also  admitted,  and  nothing  is  clearer 
than  that  the  right  to  engage  in  interstate  or 
foreign  commerce  freed  from  any  regulation 
or  burden  of  the  same  by  the  states,  gives  no 
immunity  from  state  regulation  or  state  taxa- 
tion of  state  commerce.  The  exclusion  of 
state  interference  in  the  one  case  is  bo  more 
perfect,  nor  any  more  essential,  than  the  ex- 
clusion of  federal  interference  in  the  other. 
In  our  judgment  the  Florida  statute  now 
under  consideration  is,  in  so  far  as  its  lerms 
can  be  construed  to  apply  to  interstate  or 
foreign  commerce,  of  do  effect,  and  besides 
this  there  is  in  the  act,  in  so  far  as  It  applies 
to  express  companies,  nothing  tliat  neces- 
sarily regulates,  or  that  burdens  or  interferes 
with  anything  that  is  strictly  interstate  or 
foreign  commerce,  or  that,  in  view  of  the 
commerce  clause  of  the  Federal  Constitution, 
should  or  can  properly  be  construed  to  apply 
to  interstate  or  foreign  commerce.  Anv  per- 
son or  persons,  or  body  corporate,  wishing  to 
engage  in  the  express  business,  and  coimne 
that  business  to  interstate  or  foreign  com* 
merce,  cas  do  so,  and  any  effort  to  apply  to 
or  enforce  against  him  the  provisions  of  the 
statute  as  to  license,  license  tax,  or  license 
fee,  must  prove  futile.  The  commerce  clause 
of  the  Constitution  of  the  United  States  pro- 
tects him  against  any  such  interference.  But 
because  such  person,  or  persons,  or  body  cor- 
porate, mav  have  this  right,  he  or  they  have 
not  as  an  incident  to  It  the  right  to  engage 
in  state  commerce,  and  the  statlite  as  a  regu- 
lation of  state  commerce  is  entirely  valid. 
It  is  a  legal  regulation  of  state  commerce, 
and  there  is  nothing  in  the  Federal  Constitu- 
tion that  exempts  any  person  or  persons,  nat- 
ural or  artificial,  from  its  provisions. 

If  the  person  engaging,  or  proposing  to 
engage,  in  interstate  commerce  express  busi- 
ness, finds  that  to  engage  in  express  business 
which  is  state  commerce  will  or  may  take 
some  of  his  interstate  commerce  express 
earnings  to  pay  the  license  taxes  and  fees  of 
the  state  commerce  business,  he  has  only  to 
refrain  from  the  latter  business  to  avoid  in- 
curring such  exaction  from  such  earnings. 
It  is  undeniable  that  taxes  on  property  em- 
ployed in  interstate  commerce  business  do  not 
constitute  a  regulation  of  such  commerce 
(Maine  v.  Grand  Trunk  R.  Co, ,  and  WettUm 
U,  TeUg.  Co.  v.  Atty-  Gen,  of  Massachti^etU, 
supra,  and  Pullman  Palaoe  voir  Co,  v.  Penn- 
sylvania, 141  U.  8.  18,  85  L.  ed.  613,  3 
Inters.  Com.  Rep.  595)  ;  and  this  must  be 
true  notwithstanding  that  the  payment  of 
such  taxes  cannot  be  met  from  the  earnings 
of  state  or  local  commerce.  It  is  not  suf- 
ficient to  constitute  a  regulation  of  such  com- 
merce that  the  thing  complained  of  affects  it 
indirectly,  incidentally  and  remotely.  Shet' 
lock  V.  Ailing,  98  U.  S.  99,  103,  28  L.  ed.  819, 
820 ;  amith  v.  Alabama,  124  U.  8.  466,  81  L. 
ed.  508,  1  Inters.  Com.  Rep.  804 ;  Uni&n  Pae. 
R  Co.  V.  Peniston,  85  U.  8.  18  Wall.  5«  80, 
81,  21  L.  ed.  787,  791. 

n.  We  fail  to  discover  any  uncertainty  or 
obscurity  in  the  statute  as  to  the  sums  re- 
quired by  it  to  be  paid  by  express  companies 
as  a  state  license  tax,  or,  we  may  9dd^  as  a 
county  or  a  city  or  town  license  tax.    The 
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obrioas  meaning  of  the  act,  In  bo  far  as  its 
provisions  relate  to  these  companies,  is  that 
each  company  shall  pay  a  state  license  tax 
and  take  out  a  state  license,  when  it  proposes 
to  do  business  in  any  city  or  town  or  vil- 
lage having  more  Uian  fifty  inhabitants ;  the 
amount  of  such  state  license  tax  being  $300 
for  cities  of  fifteen  thousand,  or  more,  in- 
habitants, and  $100  for  cities  of  from  ten  to 
fifteen  thousand  inhabitants,  $75  for  cities  of 
from  five  to  ten  thousand,  $50  for  those  of 
from  three  to  five  thousand,  $25  for  those  of 
from  one  to  three  thousand,  and  $10  for  towns 
and  villages  of  more  than  fifty  inhabitants. 
Where  there  are  in  one  county  several  cities, 
or  towns  or  villages  belonging  to  one  or  more 
of  tbese  classes,  the  company  must  take  out 
a  separate  state  license  for  each  one  of  them 
that  it  may  intend  to  do  business  in,  and  pay 
the  tax  and  fee  for  the  same  as  stated.    It  of 
course  takes  out  no  license  for  any  city,  town 
or  village  that  it  does  not  do  business  in. 
Any  county  may  impose  on  a  company  doinff 
business  within  its  limits  a  license  tax  of 
not  more  than  fifty  per  cent  of  the  state  tax, 
and  thus  require  the  company  to  pay  it  not 
more  than  fifty  per  cent  of  the  amount  such 
company  has  to  pay  to  the  state  as  a  license 
tax  for  doing  business  at  any  city,  town  or 
village,  within  the  provisions  of  the  act.    If 
one  company  is  doing  business  in,  say,  three 
places,  one  of  which  belongs  to  one  class, 
another  to  another  class,  and  the  third  to 
still  another,  the  county  may  impose  a  tax 
on  the  company  for  each  of  the  three  places 
not  exceeding  fifty  per  cent  of  the  amount  of 
the  state  tax  for  that  place.    Likewise  any 
incorporated  city  or  town  may  impose  on 
any  such  company  doing  business  within  its 
limits  a  municipal  license  tax  not  exceeding 
tifty  per  cent  of  the  state  license  tax  im- 
I)osed  upon  it  for  that  place  by  the  statute. 
Whether  or  not  this  construction  of  the  stat- 
ute will  result  in  rendering  it  impossible  for 
express  companies  to  carry  on  within  our 
borders  business  that  is  local  to  the  state,  is 
a  consideration  for  the  lawmaking  power, 
but  it  cannot  be  invoked  properly  to  indu- 
ence  a  construction  that  is  contrary  to  the 
plain  meaning  of  the  statute,   made  more 
palpable  still  by  a  comparison  of  it  with 
former  legislation  as  to  the  same  matter. 
Acts  1872,  p.  87 ;  1881,  p.  26 ;  1891,  p.  8. 
By  the  legislation  cited,  the  tax  was  imposed 
first  on  the  agents,  and  afterwards  changed 
to  the  companies,  the  tax  on  the  companies 
being  confined  to  simply  a  state  tax  payable 
to  the  state  treasurer,  without  any  license 
from  collectors  of  revenue,  or  any  county  or 
nmnicipal  taxation  under  the  general  pro- 
visions of  the  license  tax  section  of  the  stat- 
utes ;  while  now  the  state  tax  is  payable  to 
the  collectors  of  revenue,  and  the  license  is 
signed  and  delivered  according  to  the  general 
provisions  of  tbe  ninth  section  of  the  Kevenue 
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Law  of  1898,  just  ai  in  the  cases  of  many 
other  if  not  all  the  occupations  made  subject 
to  license  by  that  section ;  its  county  and 
municipal  taxation  features  being  likewise 
applicable  to  these  companies  just  as  they 
axe  to  merchants,  keepers  of  hotels,  liquor 
dealers  and  banks,  ana  others  too  numerous 
to  designate.  Upon  most  deliberate  consid- 
eration we  are  satisfied  beyond  doubt  that  any 
other  construction  of  the  act  on  this  point 
would  be  strained  and  inconsistent  and  con* 
trar^  to  its  meaning  and  the  manifest  purpose 
exhibited  by  the  statute.  The  amount  of  the 
tax,  if  not  a  matter  solely  of  legislative  dis- 
cretion, is  still  not  shown  by  this  record  to 
be  prohibitory  or  destructive  of  business ;  and 
if  there  be  one  or  more  counties  in  the  state 
in  which  there  is  not  even  a  village  of  fifty 
inhabitants,  the  fact  does  not  bring  the  act 
in  conflict  with  an^  provision  of  our  consti* 
tution,  nor  does  it  impair  the  uniform  opera* 
tion  of  the  act  throughout  the  state  as  to  all 
persons  standing  in  the  situation  which  the 
act  makes  the  test  of  taxation.  The  question 
of  tiie  population  of  any  city,  town,  or  vil- 
lage has,  as  the  petition  shows,  presented  no 
insuperable  difiiculty  to  petitioner  or  his 
counsel,  nor,  as  is  shown  by  the  stipulation 
between  counsel,  any  to  the  state  authorities ; 
and,  when  it  shall  be  made  an  issue  it  will 
be  one  of  fact,  and  not  beyond  the  power  of 
the  courts  to  deal  with  successfully ;  and  it 
is  entirely  clear,  from  the  case  before  us, 
that  the  law  affords  a  hearing  as  to  the  en- 
forcement of  the  criminal  features  of  the 
statute,  and  it  would  be  improper  to  intimate 
any  opinion  as  to  its  provisions  that  give 
resort  to  levy  and  sale  of  property,  when  no 
such  levy  has  been  made. 

It  cannot  be  said  that  the  detention  of  the 
plaintiff  in  error  is  without  jurisdiction,  and 
therefore  he  could  or  should  have  been  dis- 
charged on  habeas  corpus  from  the  custodr 
in  which  he  was  when  the  writ  issued.  En 
parU  Prince,  27  Fla.  196.  The  plaintiff  in 
error  was  properly  remanded  hj  the  circuit 
judge  for  a  hearing  before  the  criminal  court 
of  records  of  Duval  county,  upon  the  charge. 
That  hearing  must  be  conducted  on  princi* 
pies  consistent  with  the  conclusions  we  have 
reached,  and  particularly  with  an  eye  to  the 
fact  that  our  legislation  has  and  can  have  no 
effect  upon  interstate  commerce,  but  is  ap* 

Slicable  alone  to  state  or  local  business.  The 
outhem  Express  Company  may  carry  on  any 
and  all  business  that  constitutes  interstate  or 
foreign  commerce,  free  from  regulation  by  or 
under  our  laws;  but  business  strictly  of  a 
state  or  local  character  cannot  be  exempted 
from  our  laws  or  put  beyond  our  authority 
by  its  engaging  at  the  same  time  in  interstate 
or  foreign  commerce. 

The  judgment  will  be  affirmed  and  the  cause 
remanded  for  proceedings  not  inconsistent 
with  this  opinion. 

Affirmed,  164  U.  &  650,  41  L.  ed.  686. 
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6TATE  of  New  Jersey;  LUMBERVILLE 
DELAWARE  BRIDGE  CO..  Prosecuton., 

e. 
STATE  BOARD  OF  ASSESSORS  e^  at. 

(66  N.  J.  L.  6S0.) 

*1.  The  Federal  Ckmstitntioii  will  pot  in- 
▼alicUtte  a  state  tax  Impoaed  upon  domes- 
tic corpora lious  generally  because  it  incidentally 
affects  one  that,  under  state  authority,  is  engaff- 
ing  in  interstate  commerce. 

8.  The  yearly  llcenae  fee  Imposed  upon 
mifleellaneoiui  eorp<nratioiis  under  the 
Act  of  April  IH,  1884  (Supp.  Bevlsion,  p.  1016),  is 
leyied  upon  the  right  of  the  company  to  exist  in 
oorporate  form,  without  regard  to  the  powers 
that  under  such  form  it  may  exercise.  Such  a 
fee  may  be  exacted  by  the  state  from  which  the 
riffht  is  derived,  without  reference  to  the  nature 
of  the  business  the  corporation  may  be  author- 
ised to  carry  on,  and  is  constitutional,  even  as 
against  a  domestic  corporation  created  for  the 
purpose  of  encraging  in  oommeroe  with  an  ad- 
joining state. 

Z*   The  rig^ht  of  corporate  ezfstenoe  is, 

in  its  nature,  indivisible,  and  the  fee  therefor 
must  necessarily  be  an  entirety,  no  matter  where 
the  property  of  the  company  is  situated,  or  how 
Its  capital  is  invested  or  employed. 

(February  Term,  1808^1 

CERTIORARI  to  review  tax  asBesfmentB. 
Anessmenta  afflrmed, 

StatemeDt  by  Garrison,  /..* 

The  folio win|i^  state  of  facts  is  agreed  upon 
for  the  purpose  of  the  argument  of  the  above- 
stated  cause: 

''First.  It  is  admitted  that  by  the  compact 
between  New  Jersey  and  Pennsylvania,  dated 
May  27,  1788  (Nix.  Dig.  p.  864),  it  is  declared  ' 
that  the  river  Delaware,  from  the  northwest 
corner  of  New  Jersey  to  the  circular  boundary 
of  the  state  of  Delaware,  in  the  whole  length 
and  breadth  thereof,  is,  and  shall  continue  to 
be  and  remain,  a  common  highway,  equally 
free  and  open  for  the  use,  benefit,  and  advan- 
tage of  the  contracting  parties,  and  that  each 
Btate  shall  enjoy  and  exercise  a  concurring 
Jurisdiction  within  and  upon  the  water  between 
the  shores  of  said  river. 

"Second.  It  was  admitted  that  the  Lumber- 
▼flle  Delaware  Bridge  Company  was  incorpor- 
ated by  the  concurrent  legislation  of  said  states, 
▼iz.: 

*'By  an  act  of  the  legislature  of  the  state  of 
Pennsylvania  entitled  'An  act  to  incorporate 
the  Lumberville  Delaware  Bridge  Company,' 
approved  April  7,  1886  (Pa.  Pub.  Laws  1884- 
85,  p.  114),  and  by  an  act  of  the  legislature  of 
the  state  of  New  Jersey  entitled,  'An  act  to 
incorporate  the  Lumberville  Delaware  Bridge 
Company,'  passed  Feb.  12,  1836,  N.  J.  Pub. 
Laws  1886,  p.  79. 

*Headootes  by  Gabrison,  J. 


NOTX.— See.  in  ooooectlon  with  the  above  case 
the  ooe  Immediately  preceding  it  and  the  note  ap- 
pended thereto. 
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"Third.  It  is  admitted  that  the  iBcorpoTBton 
dul^  organized,  built,  erected,  and  conairucteid 
a  bridge  across  the  river  Delaware,  from  shore 
to  shore,  between  said  states,  at  or  near  Lum- 
berville, in  the  county  of  Bucks,  and  state  of 
Pennsylvania,  and  erected  its  toUgatea  on  the 
westerly  bank  of  said  river,  and  have  always 
demanded  and  collected  all  tolls  thereat 

"Fourth.  It  is  admitted  that  the  president 
and  treasurer  of  said  company  are  residents  of 
the  state  of  Pennsylvania,  and  the  secretary 
thereof  is  a  resident  of  Kew  Jersev,  and  that 
all  meetings  of  said  company  are  held  at  the 
office  of  said  company  established  at  Lumber- 
ville, Penn. 

''Fifth.  It  is  admitted  that  the  prosecutors 
pay  aocually  to  the  authorities  of  New  Jersey 
taxes  on  one  half  of  said  bridge,  including  the 
abutments  and  pier^  lo  the  center  of  the  river 
upon  the  New  Jersey  side,  as  part  of  the  struct- 
ure, without  reference  to  the  extent  of  travel 
upon  it,  or  the  profits  derived  therefrom,  and 
that  the  prosecutors  pay  annually  to  the  au- 
thorities of  the  state  of  Pennsylvania  one  half 
of  the  taxes  assessed  under  and  by  virtue  of 
the  acts  of  the  legislature  of  said  state,  passed 
June  7.  1879.  and  June  1,  1889. 

"Sixth.  It  is  admitted  that  the  prosecutors 
have  paid  to  the  state  of  New  Jersey,  under 
protest,  all  taxes  assessed  against  it  under  and 
by  virtue  of  the  act  entitled  *An  net  to  provide 
for  the  imposition  of  stale  taxes  upon  certain 
corporations,  and  for  the  collection  thereof,  ap- 
proved April  18, 1884/ and  the  seyeral  supple- 
ments thereto. 

"Seventh.  It  is  admitted  that  the  state  of 
Pennsylvania  has  neyer  concurred  in  the  pas- 
sage of  the  last-mentioned  act. 

"Eighth.  It  is  agreed  that  either  party  may 
refer  to  all  laws,  agreements,  documents,  or 
papers  made  or  passed  by  either  state  in  refer- 
ence thereto. 

The  following  are  the  reasons  relied  upon: 

''First.  Because  the  said  tax  or  impost  is 
tax  upon  interstate  commerce,  and  in  yiolation 
of  the  Constitution  of  the  United  Statea. 

"Second.  Because  the  said  Lumberyilie  Del- 
aware Bridge  Company  is  not  incorporated 
under  the  laws  of  the  state  of  New  Jersey, 
within  the  meaning  of  the  terms  of  the  act  en- 
titled 'An  act  to  provide  for  the  imposition  of 
state  taxes  upon  certain  corporations,  and  for 
the  collection  thereof ,' approved  April  18, 1^ 
and  the  several  supplements  thereto,  passed  by 
the  legislature  of  the  state  of  New  Jersey. 

"Third.  Because,  upon  the  principles  of 
public  law,  it  is  clear  that  the  power  of  erect- 
ing a  bridge,  and  taking  tolls  thereon,  over  a 
navigable  river  which  forms  the  coterminouf 
boundary  between  two  states,  can  only  be  con« 
ferred  by  the  concurrent  legislation  of  both 
states;  and  such  charters  are  subject  to  altera- 
tion, amendment,  or  repeal  by  like  concurrent 
legislation  only. 

*  ^Fourth,  ^ause  the  legislature  of  the  state 
of  New  Jersey  cannot  impose  a  tax  by  way  of 
a  license  fee  upon  a  foreign  corporation,  or  its 
franchises,  carrying  on  its  business,  or  any  part 
thereof,  without  the  jurisdiction  of  the  stale  of 
New  Jersey. 
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"Fifth.  Because  the  assessineDt  was  made 
tipon  aD  erroDeons  principle;  that  is  to  say,  it 
was  measured  by  the  amonnt  of  its  capital 
stock  issued  by  the  laws  of  the  state  of  Peon- 
sflYSDia,  as  well  as  the  amount  thereof  issued 
by  virtue  of  the  laws  of  the  state  of  New  Jer- 
sey, whereas  it  should  have  been  measured  by 
one  half  of  the  total  amount  of  its  capital  stock 
tened  and  outstanding. 

"Sixth.  Because  the  Act  of  April  18,  1884, 
and  the  supplements,  do  not  authorize  the  im- 
position  of  any  tax.  b^  way  of  license  fee 
or  otherwise,  upon  roreign  corporations.  It 
•ooly  applies  to  domestic  corporations. 

"Seventh.  Because  the  said  corporation  is  a 
foretgii  corporation,  and  demands  and  receives 
all  tolls  at  Its  gates  erected  and  maintained 
within  the  Jurisoiction  of  the  state  of  Pennsyl- 
vania. 

"Eighth.  Because  the  title  of  the  Act  of 
April  18, 1884,  and  supplements,  does  not  em- 
brace foreign  corporations,  snd  if  it  did  the 
same  would  be  void  for  duplicity. 

"Ninth.  Because  the  said  assessments  are,  in 
divers  and  other  respects,  uncertain,  erroneous, 
and  illegal,  and  ought  to  be  set  aside  and  re- 
veraed.'*^ 

Argued  before  Van  Syckel  and  Qarrison, 
JJ. 

Mr.  W.  S«  Oummere  for  prosecutors. 

Mr.  WilliajB  Y.  Johnaon.  for  defend- 
ants: 

The  act  passed  by  the  state  of  New  York  is 
entitled  :  "An  act  to  provide  for  raising  taxes 
for  the  nse  of  the  state  upon  certain  corpor- 
ations. Joint-stock  companies  and  associa- 
tions.'' 

Pub.  Laws  1880,  768;  Pub.  Laws  1881, 
482. 

This  act  so  far  as  it  relates  to  foreign  cor- 
porations simply  imposes  a  tax  upon  the  busi- 
ness of  such  corporations  done  within  that 
state.  So  far  as  the  act  imposes  a  tax  upon 
the  corporate  franchises,  its  operation  is  con- 
fined to  domestic  corporations. 

People  V.  Bme  Ina,  €h.  92  N.  Y.  828. 

8uch  a  tax  upon  foreign  corporations  the 
legislature  has  authority  to  impose  and  the 
iDode  prescribed  is  constitutional. 

PtopU  V.  BquitabU  Trust  Co,  ef  New  Lon- 
4on,  96  N.  Y.  887. 

The  Lumberville  Bridge  Company  is  a  cor- 
poration incorporated  under  the  laws  of  the 
state  of  New  Jersev  within  the  meaning  of  the 
taxing  act,  and  liable  to  the  tax  impost. 

State  V.  Mete,  82  N.  J.  L.  199,  200;  PhiUipe- 
hurgh  Bank  v.  Laekatoanna  iZ.  Ob.  27  N.  J.  L. 
207;  MeOregoT  v.  Ene  R  €h,S6l!l.  J.  h,  118; 
S/nitgue  ▼.  Mariford,  P.  d  F.  B.  Go.  6  K  I. 
238:  t^te  v.  Northern  Gent.  E.  Co.  18  Md.  194; 
OhioAM.R  Co,  v.  Wheeler,  66  U.  S.  1  Black. 
286, 17  L.  ed.  180;  Preaideni^  Managers,  and 
Oo.  for  Erecting  Bridge  oeer  River  Delaware  at 
^  near  Trenton  t.  Trenton  Oity  Bridge  Co,  18 
K.  J.  Eq.  40;  AUg-Oen.  ▼.  DdatDore  dk  B,  B. 
£.  Oo.  27  N.  J.  Bq.  649. 

The  compact  between  New  Jersey  and 
Ptansylvania  has  never  been  construed  as  a 
limitation  upon  the  right  of  each  state  to  tax 
the  property  of  all  bridire  companies. 

Oom,  ▼.  President^  Managere,  and  Oo.  for 
Sneting  Bridge  ocer  River  Ddaieare  (U  or 
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near  Trenton,  (Pa.)  9  Am.  L.  Beg.  298;  8taU 
V.  Metz,  81  N.  J.  L.  878;  8taU  v.  HuU,  25  N. 
J.  L.  561;  Com,  ▼.  Standard  Oil  Co.  101 
Pa,  119. 

Every  state  has  within  its  own  limits  exclus- 
ive sovereignty  over  all  matters  touching  the 
title  to  real  and  personal  property,  the  mode  of 
its  transfer,  the  rights  of  persons  and  artificial 
bodies,  in  short  everything  pertaining  to  the 
functions  of  government,  subject  only  to  its 
obligation  to  the  general  government. 

Blade  V.  Delaware  db  R  Canal  Co.  24  N.  J. 
£q.  466;  Bank  of  Augusta  v.  Barle,  88  U.  S. 
18  Pet.  519-688, 10  L.  ed.  274,  807;  Eorn  Silver 
Min.  Co.  V.  New  Tork,  148  U.  8.  814,  36  L. 
ed.  168,  4  Inters.  Com.  Rep.  57;  Penaaeola 
Tdeg.  Co.  v.  Western  U.  Teleg.  Co.  96  U.  S. 
1,  12,  24  L.  ed.  708.  711;  Stockton  v.  Baltimore 
AN.  Y.RCo.^ Fed.  Rep.  9,  1  Inters.  Com. 
Rep.  411. 

xhe  agreement  of  1788  provides  that  each 
state  shall  enjoy  and  exercise  a  concurrent 
jurisdiction  within  and  upon  the  water,  and 
not  upon  the  dry  land,  between  the  shore  of 
said  liver. 

StaU  V.  Davie,  25  N.  J.  L.  887. 

In  Re  Devoe  Mfg.  Co.,  108  U.  8.  418,  27  L. 
ed.  767,  JuMtieeB]&tchioTd  said:  *'  Whether 
it  affects  the  boundary  line  itself,  or  only 
amounts  to  a  concession  of  extraterritorial  juris- 
diction to  the  one  state  and  the  other,  beyond 
the  territorial  boundary,  Is  not  necessary  to  be 
decided  in  the  present  case." 

Generally  a  corporation  may,  through  its 
agents,  extend  its  operation  into  other  states, 
and  thus,  metaphorically  speaking,  go  there, 
but  it  never  travels  and  its  franchises  exist  only 
at  the  place  of  its  domictl  and  residence. 

Plimpton  V.  Bigelow,  98  N.  Y.  592. 

But  the  corporation,  so  far  as  it  exists  under 
our  laws  could  draw  to  itself  such  part  of  its 
peculiar  corporate  entity  as  would  accomplish 
the  object  of  the  charter  here,  and  it  would  be 
liable  to  pay  one  half  the  tax  imposed. 

StaU  V.  MeU,  82  N.  J.  L.  200;  Preee  Print- 
ing Co.  V.  State  Board  of  AseesBore,  51  N.  J.  L. 
75;  Standard  Oil  Oo.  t.  Com.  101  Pa.  147; 
Com.  T.  President,  Managere,  and  Co.  for  Breet- 
ing  Bridge  over  River  Delaware  at  or  near  Tren- 
ton, supra;  Oom.  t.  Pittrimrgh  AC.  R  Co.% 
Pearson,  889;  Pittaburg,  Ft.  W.  A  0.  R.  Co. 
▼.  Gm.  66Pa.  78,  5  Am.  Rep.  844. 

The  tax  imposed  by  the  act  is  a  franchise  tax 
exacted  from  the  company  as  the  price  of  the 
right  and  privilege  which  is  received  from  the 
state  of  being  a  corporation,  and  is  not  levied 
upon  the  corporate  property  or  business. 

Honduras  Commercial  Co.  v.  ^ate  Board  ef 
ilsMM^«.  64N.J.  L.  278:  Bom/e  Ins.  Oo.  ▼. 
New  York,  184  U.  8.  594, 88  L.  ed.  1025;  Horn 
Silver  Min.  Co.  y.  New  York,  148  U.  8.  817, 818. 
86  L.  ed.  169. 

Either  state  may  paas  acts  imposing  taxes 
upon  such  corporations  without  obtaining  the 
assent  of  the  otJior  notwithstanding  the  agree- 
ment of  1788. 

President,  Managers,  and  Oo.  for  Erecting 
Bridge  at  or  over  River  Delaware  near  Trenton 
V.  'JYenton  City  Bridge  Co.  13  N.  J.  Eq.  46; 
Montdair  Twp.  v.  New  York  A  Q.  L.  R  Oo. 
45  N.  J.  Eq.  486;  Tucker  Y.Ferguson,  89  U.  8. 
22  Wall  587,  22  L.  ed.  805;  StaU  Board  ef 
Assessors  t.  Paterson  A  R  R  Oo.  f^JSl.  J.lu 
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448;  Western  U.  TeUg.  Co,^.  Atty-Oen,  of  Mas- 
mchuitetu,  135  U.  S.  580,  31  L.  ed.  790. 

Each  state  must  have  the  right  to  tax  the 
entity  of  bifold  corporations  existing  i^ithin 
its  own  territory,  notwithstanding  such  cor- 
porations act  as  one  corporation  by  reason  of 
their  dual  organization. 

Delaware  liailroad  Tax  Caae,  86  U.  8.  18 
Wall  206,  21  L.  ed.  888;  Green's  Brice,  Ul- 
tra Vires,  54(5-549;  Jiacine  A  M.  R.  Co,  v. 
Farmeri  Jjoan  db  T,  Co.  49  DL  831,  96  Am. 
Dec.  595;  Ohio  db  M,  R.  Co,  ▼.  Wheder,  66  U. 
8.  1  Black.  286,  17  L.  ed.  130;  Com,  ▼.  Texas 
d  P.  R.  Co.  98  Pa.  90. 

The  Lumberville  Delaware  Bridge  Com- 
pany was  created  for  the  purpose  of  carrying 
on  commerce  between  said  states;  but  the  tax 
imposed  is  a  franchise  tax  on  the  corporate  en- 
tity conferred  by  the  act  of  New  Jersey,  and 
is  not  a  tax  upon  the  right  to  carry  on  business 
at  all. 

Standard  Underground  Cable  Co,  v.  Atty- 
Gen.  46  N.  J.  Eg.  270;  Home  Ins.  Co.  of  Neva 
7</rk  V.  New  York,  134  U.  8.  594,  88  L. 
ed.  1025;  Coe  v.  Errol,  116  U.  8.  517,  29  L. 
ed,  715;  Eondurae  Commercial  Co.  v.  State 
Board  of  Aasenore,  64  N.  J.  L.  278;  Ii>rie  Rail- 
way y.  StaU,  81  N.  J.  L.  581,  86  Am.  Dec. 
226:  Pullman's  Palace  Oar  Co.  ▼.  Pennsyitct- 
nia,  141  U.  8.  25,  85  L.  ed.  617;  Moran  v.  Mto 
Orleans,  112  U.  8.  69-74,  28  L.  ed.  658,  654; 
PiehirdY,  Pullman's  Southern  Car  Co.  117  D. 
8.  34-48,  29  L.  ed.  785-788;  Bobbins  y.  SheOyy 
County  Taxing  Diet.  120  U.  8.  489-497, 80  L. 
ed.  694-698;  Lfloup  t.  Port  of  Mobile,  127  U. 
8.  640-644,  82  L.  ed.  811-318;  Ficklen  v. 
Shelby  County  Taxing  Diet.  145  U.  S.  21,  22, 
86  L.  ed.  606. 

The  rule  of  apportionment  adopted  by  our 
state  courts  and  the  federal  courts  can  be 
properly  applied  to  this  case. 

Pullman's  Palace  Car  Co,  v.  Pennsylvania, 
141|U.  S.  19,  35  L.  ed..  618;  Press  Printing  Co, 
▼.  State  Board  ^  Assessors,  51  N.  J.  L.  75; 
Hudson  County  Chosen  Freeholders  y.  State,  24 
N.  J.  L.  718;  Milnor  v.  Ne^o  Jersey,  R,  d  Transp. 
Co.  16  L.  ed.  799;  Cardwellv,  American  River 
Bridge  Co,  118  U.  8.  205.  28  L.  ed.  959;  South 
Carolina  v.  Qeory^'a,  93  U.  8.  4,  23  L.  ed. 
782;  Qloucester  Ferry  Co,  v.  Pennsylvania,  114 
U.  S.  217,  29  L  ed.  166,  1  Inters.  Com.  Rep. 
882. 

The  tax  imposed  is  upon  the  corporate  en- 
tity in  this  state,  and  falls  within  the  defi- 
nition of  the  tax  described  by  Justice  Field 
In  Home  Ins,  Co.  of  New  York  v.  New  York, 
184  U.  8.  599,  88  L.  ed.  1029;  Delaware  Rail- 
road  Tax  Case,  85  U.S.  18, Wall.  232,  21  L.  ed. 
896;  Horn  Silver  Min,  Co,  v.  New  York,  148 
U.  8.  818,  36  L.  ed.  169,  4  Inters.  Com.  Hep. 
67;  Crutcher  y.  Kentucky,  141  U.  S.  57.  85  U 
ed.  652;  Maine  Y.  Grand  Trunk  R.  Co.  of 
Canada,  142  U.  8.  227,  85  L.  ed.  996,  8  Inters. 
Com.  Rep.  807;  Lehigh  Valley  R,  Co,  v.  Penn- 
nflvania,  145  U.  8.  200.  86  L.  ed.  674,  4 
Liters.  Com.  Rep.  87;  Ratierman  v.  Western 
Union  Teleg,  Co.  127  U.  8.  411-424,  82  L. 
•d.  229-282,  2  Inters.  Com.  Rep.  59;  Wiggins 
Perry  Co.  v.  East  St.  Louis,  107  U.  8.  865,  27 
L,  ed.  419. 

Oarrisoiit  c/.,  delivered  the  opinion  of  the 
court: 

86  L.  R.  A. 


The  Lumberrille  Delaware  Bridge  Company^ 
a  corporation  created  in  1886  by  the  legislature- 
of  this  state,  resists  the  payment  of  the  license 
fee  imposed  under  the  fourth  section  of  **An 
act  to  provide  for  the  imposition  of  state  taxes 
upon  certain  corporations,  and  for  the  ooUeo- 
tion  thereof."  Pub.  Laws  1884,  p.  233. 

The  pertinent  provision  of  this  section  is  in 
these  words:  *'A1]  other  corporations  incor- 
porated under  the  laws  of  this  state,  and  not 
hereinbefore  provided  for,  shall  pay  a  yearly 
license  fee  or  tax  of  one  tenth  of  one  per  cent 
on  the  amount  of  the  capital  stock  of  audi  cor- 
porations." 

The  first  ground  of  opposition  is  that  the  im- 
position of  this  tax  upon  the  prosecutor  is  a. 
burden  upon,  and  hence  a  regulation  of,  com- 
merce between  the  states,  in  violation  of  the 
exclusive  jurisdiction  of  the  federal  congress. 

It  is  not  questioned  that  the  power  to  regu- 
late commerce  between  the  states  has  been,  by 
the  constitution  of  the  United  States,  commit- 
ted exclusively  to  congress;  and  it  is  further- 
more established  that  Uie  omission  of  congress 
to  legislate  with  reference  to  the  matter  tbua 
committed  to  it  implies,  not  that  the  states 
may  legislate  with  respect  thereto,. but  that 
commerce  shall  be  free  from  all  statutory  reg- 
ulations until  congress  see  fit  to  impose  tbero. 
Robbins  v.  Shelby  County  Taxing  Dist.  120  U. 
8.  489,  30  L.  ed.  694,  1  Inters.  Com.  Rep.  45, 
and  cases  there  cited. 

It  is  also  established  law  that  no  state  has 
the  right  to  lay  any  impost  upon  interstate 
commerce,  in  any  form,  whether  by  way  of 
duties  upon  the  subject  of  transportation,  or 
by  way  of  license  fee  imposed  upon  the  occu- 
pation or  business  of  carrying  it  on. 

These  doctrines,  while  they  secure  to  con* 
gress  the  exclusive  right  to  make  laws  faaviDg- 
For  their  object  the  control  of  commerce  amoner 
the  states,  and  the  regulation  of  any  and  all  of 
the  incidents  of  that  commerce,  do  not  invali- 
date state  laws,  otherwise  legitimate,  merely 
because  they  casually  affect  interstate  com- 
merce.    In  Robbins  v.  Shelby  County  Taxings 
Dist.  supra,  Mr.  Justice  Bradley,  speaking  of 
the  exclusive  riffht  of  congress  to  make  express 
regulations  for  interstate  commerce,  says:  "It 
is  also  an  established  principle,  as  already  indi- 
cated, that  the  only  way  in  which  oommerce^ 
between  the  states  can  be  legitimately  affected 
by  state  laws  is  when,  by  virtue  of  its  police 
power,  and  its  jurisdiction  over  persons  and 
property  within  its  limits,  a  state  provides  for 
the  security  of  the  lives,  limbs,  health,  and  com- 
fort of  persons  and  the  protection  of  property; 
or  when  it  does  those  things  which  may  other- 
wise incidentally  affect  commerce,  such  as  tb» 
establishment  and  regulation  of  hiffhways,  ca- 
nals, railroads,  wharves,  ferries  and  other  com- 
mercial  facilities    .    .    .    the  imposition  of 
taxes  upon  persons  residing  within  the  state  or 
belonging  to  its  population.     .    .    •    But  ia 
making  such  internal  regulations    .    .    .    dO" 
discrimination  can  be  mfuie.    .    .    .    adverse- 
ly to  the  persons  or  property  of  other  states;. 
and  no  regulation  can  be  made  directly  affect- 
ing interstate  commerce." 

And  in  Leloup  v.  Port  of  Mobile,  127  U.  S. 
648,  82  L.  ed.  814,  2  Inters.  Com.  Rep.  184,  th» 
same  judge  again  savs:  "We  mav  here  repeat,, 
what  we  have  so  often  said  be£>re.  that  tbi» 
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ezempdon  of  interstate  and  foreiirn  commerce 
from  state  regulation  does  not  prevent  the  state 
from  taxing  the  property  of  tnoee  engaged  in 
snch  commerce  located  within  the  state  aa  the 
property  of  other  citizens  is  taxed,  nor  from 
regulating  matters  of  local  concern  which  may 
iocidentally  affect  commerce,  such  as  wharf- 
age, piloti^e,  and  the  like." 

Numerous  decisions  illustrate  the  application 
of  these  principles  by  the  highest  federal  court, 
and  serve  to  elucidate  their  meaning.  The 
cases  in  which  state  legislation  has  been  set 
aside  as  an  unwarrantable  regulation  of  com- 
merce fall  naturally  into  the  following  groups: 

(1)  Those  in  which  the  state  law  has  made 
discriminations  adversely  to  other  states.  Ouy 
V.  Baltimore,  100  U.  S.  484,  25  L.  ed.  748;  Web- 
ber y.  Virginia,  108  U.  S.  844,  26  L.  ed.  665; 
WaUing  y.  Michigan,  116  U.  8.  446,  29  L.  ed. 
G91;  A$/i€r  y.  Texa»,  128  U.  8.  129,  82  L.  ed. 
868,  2  Inters.  Com.  Rep.  241;  SUmienburgh  y. 
Eenniek,  129  U.  8.  141,  32  L.  ed.  687. 

(2)  Those  in  which  the  impost  was  upon  the 
■object  of  transportation.  State  Freight  Tax 
Gates,  82  U.  8. 15  Wall.  282,  21 L.  ed.  146;  Han- 
nibal dt  St,  J.  B.  Go.  Y,ffu9enfibV,  8. 465,24 L. 
ed.  527;  Gook  y.  Penmylwinia,  97  U.  8. 566.  24 
L.  ed.  1015;  Brown  v.  Houston,  114  U.  8.  622, 
29  L.  ed.  257;  LyngY.  Michigan,  185  U.  8. 161, 
84  L.  ed.  150,  8  Inters.  Com.  Rep.  148. 

(8)  Those  in  which  the  state  tax  was,  in 
eiiect,  a  tax  upon  the  busine<^s  engaged  in  in- 
terstate commerce,  because  imposed  upon  its 
igeocies  {Bobbins  v.  S^iby  County  Taxing  IHst. 
120  U.  8.  489,  80  L.  ed.  694.  1  Inters.  Com. 
Rep.  45;  MeGaU  y.  California,  186  U.  8.  104. 
84  L.  ed.  892;  Norfolk  A  W.  E,  Co,  y.  Pennsyl- 
tania,  136  U.  8.  114,  84  L.  ed.  894,  8  Inters. 
Com.  Rep.  178;  Orvteher  v.  Eentvcky,  141  U. 
8.  47,  85  L.  ed.  649),  its  earnings  {Fargo  v. 
Stewns,  121  U.  8.  280,  80  L.  ed.  888, 1  Inters. 
Com.  Rep.  51;  Philadelphia  A  8,  Mail  88,  Co, 
y.  Fennsylcania,  122  U.  8.  826,  80  L.  ed.  1200, 
1  Inters.  Com.  Rep.  308),  its  methods  (Moran 
V.  New  Orleans,  112  U.  8.  69,  28  L.  ed.  658; 
Piekard  y.  Pullman  Southern  Car  Go.  117  U. 
8.84,  29  L.  ed.  785),  or  directly  upon  iU  busi- 
ness. Pensacola  Teleg.  Co,  y.  Western  U,  Teleg. 
Co.  96  U.  8.  1,  24  L.  ed.  708;  Western  U,  Teleg. 
a».  V.  Texojs,  105  U.  8.  460,  26  L.  ed.  1067; 
"Wabash,  8t.  L,  4t  P,  R,  Co,  y.  Illinois,  118  U. 
8.  557,  80  L.  ed.  244,  1  Inters.  Com.  Rep.  81; 
Western  U.  Teleg,  Co.  y.  PendUUm,  122  U.  8. 
847.  aO  L.  ed.  1187,  1  Inters.  Com.  Rep  806; 
Raitennan  v.  Western  U.  Teleg.  Co,  127  U.  8. 
411,  32  L.  ed.  229,  2  Inters.  Com.  Rep.  69;  IjS- 
hup  V.  Pbrt  of  Mobile,  127  U.  8.  640,  82  L.  ed. 
811.  2  Inters.  Com.  Rep.  184. 

Upon  I  he  other  hand,  state  legislation  has 
been  upheld,  notwithstanding  commerce  was 
iocidentally  affected  thereby,  in  respect  to  the 
licensing  of  ferries  {Wiggins  Ferry  Co.  y.  Bkut 
81.  Louis,  107  U.  8.  865,  27  L.  ed.  419;  Maine 
▼.  Grand  Trunk  B,  Co.  of  Canada,  142  U.  8. 
817,  85  L.  ed.  994,  8  Inters.  Com.  Rep.  807), 
the  imposition  of  fees  for  wharfage  {Keokuk 
N.  L.  Packet  Co.  y.  Keokuk,  95  U.  8.  80,  24  L. 
ed.877;  Northwestern  U.  Packet  Co,y,  St,  Louis, 
100  U.  8.  428,  25  L.  ed.  690;  Cincinnati,  P,  R 
8,dP,  Packet  Co,  v.  Catlettsburg  Trustees,  105 
U.  8.  663,  26  L.  ed.  1171;  Parkersburg  AO,B, 
Transp.  Co.  y.  Parkersburg,  107  U.  8.  698.  27 
L.  ed.  587:  Ouachita  A  M.  R,  Packet  Co,  v. 
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Aiken,  121  U.  8.  444,  80  L.  ed.  977,  1  Inters. 
Com.  Rep.  879),  the  taxation  of  property,  in- 
cluding capital  stock  {Cosy,  Errol,  116  17.  8. 
617,  29  L.  ed.  716;  Western  U.  lele^.  Co.  y. 
Atty  Gen,  of  MassachusetU,  125  U.  8.  680,  81 
L.  ed.  792;  Pullman's  Palace  Car  Co,  y.  Penn- 
wlvania,  141  U.  8. 18,  85  L.  ed.  618,  8  Inters. 
Com.  Rep.  595),  the  taxing  of  franchises  or 
corporate  privileees  derive  from  the  state; 
{Delaware  Railroad  Tax  Case,  85  U.  8.  18 
Wall.  206,  21  L.  ed.  888;  Maine  v.  Grand 
Trunk  B.  Go.  of  JCanada,  142  U.  8.  217.  85  L. 
ed.  994,  8  Inters.  Com.  Rep.  807;  Horn  Silver 
Min.  Co.  y.  New  York,  148  U.  8. 305,  86  L.  ed. 
164,  4  Inters.  Com.  Rep.  57),  and  in  a  recent 
case  a  state  tax  upon  a  general  occupation  was 
sustained  notwithstanding  the  special  business 
taxed  consisted  in  negotiating  sales  wiin  non- 
resident merchants.  Fic/^len  y.  Shefby  County 
Taxing  Dist,  145  0.  8. 1, 86  L.  ed.  601, 4  Inters. 
Com.  Rep.  72. 

In  the  case  of  Horn  Silver  Min,  Co,  y.  New 
York  this  language  is  used:  *'The  right  and 
privilege,  or  the  franchise,  as  it  may  be  termed, 
of  being  a  corporation,  is  of  great  value  to  its 
members,  and  is  considered  as  property  sepa- 
rate and  distinct  from  the  property  which  the 
corporation  itself  may  acquire.  According  to- 
the  law  of  most  states  this  franchise  or  privi- 
lege of  being  a  corporation  is  deenied  personal 
property  anid  is  subject  to  separate  taxation. 
.  .  .  The  extent  of  the  t^x  is  a  matter  purely 
of  state  regiilation,  and  any  interference 
with  it  is  beyond  the  jurisdiction  of  this  court. 
The  objection  that  it  operates  as  a  direct  inter- 
ference with  interstate  commerce  we  do  not 
think  tenable.  The  tax  is  not  levied  upon  ar- 
ticles imported,  nor  is  there  any  impediment 
to  their  importation."  The  franchise  here  re- 
ferred to  as  property  subject  to  the  taxing^ 
power  is  likewise  the  subject  of  remark  in  the 
case  of  Minot  y.  Philadelphia,  W,  dt  B,  B  Go. 
85  U.  8.  18  Wall.  206,  21  L.  ed.  888  (the  Dela- 
ware Bailroad  Tax  Case):  * 'The  exercise  of  the- 
authority  which  every  state  possesses,  to  tax 
its  corporations,  and  all  their  property,  real 
and  personal,  and  their  franchises,  and  to  grad- 
uate the  tax  upon  the  corporations  according 
to  their  business,  or  income,  or  by  the  value  of 
their  property,  when  this  is  not  done  by  dis- 
criminating against  rights  held  in  other  states, 
and  the  tax  is  not  on  imports,  exports,  or  ton> 
nage,  or  transportation  to  other  states,  cannot 
be  regarded  as  conflicting  with  any  constitu- 
tional power  of  congress."  The  tax  imposed 
by  the  act  in  question  affects  commerce  among^ 
the  states,  ana  impedes  the  transit  of  persons 
and  property  from  one  state  to  another,  just  in 
the  same  way,  and  in  no  other,  that  taxation 
of  any  kind  necessarily  increases  the  expenses 
attendant  upon  the  use  or  possession  of  the 
thing  taxed.  That  taxation  produces  this  re- 
sult, of  itself,  constitutes  no  objection  to  its 
constitutionality.  As  was  very  just  ly  observed 
in  this  court  in  a  recent  case  {State  Tax  on 
Bailway  Gross  Beeeipts,  82  U.  8.  16  Wall.  284, 
21  L.  ed.  164),  "every  tax  upon  personal  prop- 
erty, or  upon  occupations,  business,  or  fran- 
chises, affects,  more  or  less,  the  subjecta  and 
the  operations  of  commerce.  Yet  it  is  not 
everything  that  affects  commerce  that  amounta-^ 
to  a  regulation  of  it,  within  the  meaning  of  the- 
constitution.''    This  language  is  quoted,  not 
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f)ecan8e  the  wotd  "franchiBe"  in  nsed  in  the 
gprecUe  sense  to  be  presently  ascribed  to  it,  but 
for  the  purpose  of  showine  that  a  payment  for 
41  state  privilege  may  incidentally  affect  com- 
merce without  being,  in  a  constitutional  sense, 
■a  regulation  of  it. 

The  franchise  that  is  taxed  as  property  is  the 
privilege  enjoyed  by  a  corporation  of  exercis- 
ing certain  powers  derived  from  the  state, 
whereas  the  franchise  with  which  we  have  to 
•do  is  the  right  to  exist  in  corporate  form,  with- 
out reference  to  the  powers  Jhat,  under  such 
form,  the  company  may  exercise.    This  dis- 
tinction, although  formulated  by  Mr,  JvsUee 
Field  in  Hom  Silver  Min.  Co,  v.  Nem  Tork, 
148  U.  S.  805,  86  L.  ed.  164,  4  Inters.  Com. 
Rep.  87,  was  not  strictly  adhered  to  in  his  sub^ 
sequent  expressions,  probably  because  there 
was  nothing  in  that  case  to  call  for  a  nice  use 
of  terms,    in  this  state  we  tax  each  of  these 
4«>-called  franchises.    The  former,  as  in  the 
•case  of  the  right  to  own  and  operate  a  railroad. 
Is  taxed  as  property  having  a  true  value,  which 
it  is  the  duty  of  the  state  board  to  ascertain  for 
the  purposes  of  constitutional  assessment.     On 
the  other  hand,  the  naked  right  of  existing  in 
•corporate  form  is  taxed,  as  in  the  case  before 
us,  not  at  its  true  value,  as  it  would  have  to  be 
If  it  were  property,  but  at  a  sum  arbitrarily 
imposed  by  the  leaislature  as  an  annual  fee, 
the  amount  of  which  is  to  be  computed  by  ref- 
•erence  to  the  capital  of  the  company  as  a  cri- 
terion.   It  is,  in  short,  a  poll  tax  levied  upon 
•domestic   corporations   for  the  right  to  be. 
Such  a  tax  is  not  upon  property  or  assets,  and 
-does  not  in  any  way  concern  the  nature  of  the 
business  the  company  may  be  authorized  to 
-carry  on.    If  the  business  chance  to  be  one  of 
•commercial  intercourse  with  other  states,  the 
burden  incidental  to  corporate  existence  does 
not,  under  the  federal  decisions  just  dted,  con- 
Tfltitute  a  regulation  of  that  commerce. 

Standard  Underground  Cable  Co,  ▼.  AUy- 
Qen.,  46  K.  J.  Eq.  270,  is  not  in  point.    It  held 
merely  that  the  manufacture  of  an  instrument 
•of  commerce  was  not  itself  commerce. 

In  Hondurae  Commercial  Co.  v.  ^aU  Board 
ef  Asaeeeore,  54  N.  J.  L.  278,  the  license  fee 
under  the  Act  of  1884  was  held  to  be  constitu- 
tionally imposed  upon  a  corporation  created  by 
•certificate  in  1887  for  the  purpose  of  engaging 
in  foreign  commerce.  That  decision  is  an  au- 
thority for  this.  The  case  of  a  corporation 
•ereated  by  special  act  prior  to  1884  for  the  ex- 
press purpose  of  engaging  in  interstate  com- 
•merce  does  not  come  under  any  different  rule. 
The  taxing  act  is  seneral.  and  the  yearly  fee 
provided  by  it  falls  as  an  incidental  burden 
tmpon  miscellaneous  corporations,  without  re- 
-jard  to  the  businesses  in  which  they  may  be 
severally  engaged.    Such  a  tax  is  not»  in  my 


opinion,  open  to  any  constitutional  objection. 

This  determination,  and  the  ground  npoa 
which  it  rests,  are  a  sufficient  answer  to  the  2d, 
8d,  4th,  6th,  7tb,  and  8th  reasons  filed  by  the 
prosecutor,  all  of  which  proceed  upon  the  no- 
tion that  the  tax  is  imposed  upon  something 
besides  the  right  of  the  domestic  corporation  to 
exist  as  such. 

There  remains  for  consideration  the  fifth 
reason,  viz.,  that,  if  the  imposition  of  the  tax 
be  legal,  yet  it  is  computed  upon  erroneous 
principles.  The  contention  in  this  respect  is 
that  inasmuch  as  the  erection  of  the  bridge  was 
a  joint  enterprise,  requiring  the  concurrent  leg- 
islation of  two  states,  the  capital  to  be  taken  as 
the  criterion  of  the  license  fee  should  be  one 
half  of  the  capital  the  domestic  corporation 
was  authorized  to  have.  This  argument  was, 
in  all  probability,  suggested  by  the  decision  of 
this  court  in  State  v.  Met9,  82  N.  J.  L.  199. 
That  case  has.  however,  no  application.  Tne 
tax  there  considered  was  imposed  directly  upon 
the  capital  and  surplus  which,  so  the  court 
held,  was  intended  oy  the  legislature  to  em- 
brace one-half  of  an  enterprise  resting  in  dual 
legislation.  Since  the  last  amendments  of  the 
constitution,  such  a  tax  is  a  legal  impossibility, 
and  the  construction  placed  by  the  court  upon 
the  legislative  intent  with  respect  to  the  amount 
of  property  to  be  embraced  In  the  tax  Is  of  no 
aid  in  the  present  case,  where  the  tax  is  not 
upon  capital  or  property  put  to  the  common 
use  of  a  domestic  and  a  foreign  organization, 
but  is  the  price  the  domestic  company  must 
pay  for  the  ri^t  of  corporate  life.  Such  a 
right  is.  in  its  nature,  Indivisible,  and  the  fee 
therefor  must  necessarily  be  an  entirety.  In 
computing  such  a  fee  the  board  of  assessors 
has  no  discretion.  The  legislative  mandate  is 
plain,  and  cannot  be  departed  from  by  the  as- 
sessors, nor  modified  by  the  courts.  In  State 
V.  State  Board  of  Asteseore,  47  N.  J.  L.  86,  the 
business  in  which  the  capital  of  the  corporation 
was  invested  was  considered  by  this  court  for 
the  purpose  of  determining  whether  it  was  a 
"manufacturing  company,  within  the  mean- 
ing of  the  statute.  And  m  Preee  Printing  Co, 
V.  StaU  Board  qf  Aeeesaore,  51  N.  J.  L.  76,  the 
court,  finding  that  the  corporation  was  in  one 
sense,  and  as  to  a  distinct  part  of  its  capital,  a 
manufacturing  company,  adopted  as  the  cri- 
terion for  the  ascertainment  oi  the  amount  of 
the  tax  which,  under  the  Act  of  1881  (Suppi 
Revision,  p.  602),  the  court  was  required  to 
impose,  the  capital  of  the  corporation  not  with* 
in  the  exemption.    In  the  present  case  no  such 

?|ue8tions  arise.  The  tax,  therefore,  was  right- 
ully  computed  at  one  tenth  of  1  per  cent  of 
the  whole  capital  stock  of  the  prosecutor^  and 
is,  in  that  shape,  Oifflrmed. 


xmk 


Chambbblaih  t.  North  l^A&rKam  lU  Co. 


SOUTH  CABOUNA  8UPRBMB  OOUBT| 


D.  H.  CHAMBERLAIN,  Receiver  of  the 
New  York  ±  Charleston  Warehouse  & 
^team  Navigation  Co.  $t  al.,  AppU., 

9, 

NORTH  EASTERN  R  CO..  BetpL 

1.  lAiid  to  talMB  b^  parehaae  and  not 
bgr  comdamBaAlon  vrhen*  In  puTsuanoe  o^ 
■n  asraement  with  the  owner,  a  deoroe  Is  ob- 
tidned  Icir  payment  to  him  and  denying  tbe  al- 
leged rights  of  other  persons  who  have  given 
Botioe  not  to  pay  him. 

S.  A  deed  bjr  a  railroad  eompaay  ef 
land  piQTchaBed  by  It  in  fee  Imple  fiir 
a  ri^ht  odT  way  Is  not  void  until  so  declared 
in  prooeedlngs  by  the  state,  although  the  oom- 
paoy  had  abandoned  its  purpose  of  using  the 
Jand  for  a  railroad. 

(JuneS,18M.) 


APPEAL  by  plaintiffs  from  t  Jndgment  of 
the  Common  Pleas  Circuit  (kmii  for 
Charleston  County  in  favor  of  defendant  in  sb 
action  brought  to  recover  poesession  of  certain 
real  estate,  which  action  failed  because  of  the 
alleged  defect  in  plaintiff's  title.    Reverted, 

The  facts  soflScientlj  appear  in  the  opinion. 

Meetrt.  Smythe  *  Lee  and  Mitehell  lb 
Smith  for  appellants. 

Meetre,  Fitaeimoiui  4b  Hoffett*  for  re- 
spondent: 

There  is  no  evidence  of  title  in  the  South 
Carolina  Railroad  Company,  and  even  if  the 
land  was  condemned  the  condemnation  pro- 
ceedings did  not  vest  a  fee  simple  or  transmis- 
sible title  in  the  railroad. 

The  very  act  defining  the  quality  of  the  es- 
tate declares  the  railrcwd  company  a  trustee 
and  defines  the  trust,  i,  e,,  the  land  could  only 
be  taken  and  used  for  '*the  purpose  of  con- 
structing and  operating  a  railroad  between 
Cincinnati  and  Cfbarleston,"  and  the  eeetui  que 
truet  are  of  the  people  of  the  state,  for  whose 


Hon.— Folidfty  of  eale  of  real  eeUUe  by  raOroad 

eorvoratUm, 

It  seems  that  the  validity  of  sales  of  real  estate 
%y  a  railroad  company  cannot  be  questioned  by 
any  one  except  the  state,  where  the  railroad  com- 
pany has  obtained  a  conveyance  of  the  land  from 
the  former  ownen  but  there  are  not  many  de- 
€teioD8  directly  on  the  question.  These  sustain  the 
4octrine  in  CaAMBMBULUX  v.  Nobxh  WAgrgRii  B. 
Co. 

So  onder  the  charter  of  the  Mohawk  ft  Hudson 
Bailroad  Oompany  authorizing  the  purchase  of 
rettl  estate  necessary  for  the  construction  and  op- 
ention  of  its  railroad,  land  purchased  will  be  pre- 
sumed to  have  been  acquired  for  this  purpose,  and 
QDder  a  conveyance  in  fee,  where  such  lands  are 
no  longer  necessary  for  the  purposes  of  the  corpo- 
ntlon«  it  had  the  right  to  sell  the  same.  Yates  v. 
Tan  De  Bogert,  66N.  Y.  687. 

And  under  Ohio  Stat.  (Starr  ft  O.  S78),  providing 
that  a  railroad  oompany  may  acquire  by  purchase 
or  gift  any  land  in  the  vicinity  of  said  road  so  far 
as  may  be  deemed  convenient  or  necessary  by  said 
company  to  secure  the  right  of  way,  and  the  same 
to  hold  or  convey,  if  the  company  abused  its  power 
but  pcdd  for  the  land  and  sold  and  conveyed  the 
eune  away,  the  title  became  indefeasible,  and  the 
Tendor  is  estopped  by  his  deed,  and  there  is  no  pro- 
vision of  law  for  the  land  escheating.  Walsh  v. 
Birton,  24  Ohio  St.  2B. 

And  in  Land  v.  Ooffman,  50  Mo.  248,  under  a  stat- 
ute providing  that  **a  railroad  company  may  hold, 
Qse,  possess,  and  en^oy  the  fee  simple  or  other  title 
In  and  to  any  real  estate,  and  may  seU  and  dispose 
cf  the  same,  **  it  was  held  that  no  one  but  the  state 
eoold  question  a  conveyance  made  by  a  trustee  of 
tiieroad. 

But  a  sale  and  conveyance  of  lands  by  a  railroad 
eorporatton  to  pay  an  ordinary  debt  is  void,  where 
the  grantee  knew  that  under  the  statute  authoria- 
ing  a  ssle  of  the  lands  the  proceeds  oould  only  be 
spitlied  In  payment  of  mortgage  honda.  Standlfer 
v.ftwsnn.  78  Ala.  88. 

A  railroad  oompany  obtaining  a  right  of  way  tiy 
eoDdemnation  cannot  convey  to  another  road  the 
■Ight  also  to  use  such  right  of  way.  Blakeley  v. 
Cbioago,  K.  ft  N.  B.  Co.  84  Neb.  884;  Piatt  v.  Penn- 
SrlTania  Go.  48  Ohio  St.  SS;  Missouri  Paa  B.  Go.  v« 
<Alkan,TlTez.878. 
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And  a  railroad  oompany  cannot  oonvey  to  a  dty 
for  a  street  land  where  it  has  condemned  an  ease- 
ment only  for  railroad  use.  Heard  v.  Brooklyn,  68 
M.  Y.  84S;  Strong  v.  Brooklyn,  68  N.  T.  1. 

But  it  was  held  in  People  v.  Eel  River  ft  K  B.  Go- 
98  Gal.  06ft,  that  It  is  not  ultra  viree  tor  a  railroad 
corporation  to  dedicate  a  portion  of  its  land  as  a 
highway  for  public  use,  and  this  may  be  done  with- 
out a  formal  resolution  being  entered  on  its 
records.  The  question  in  this  case  was  whether  a 
road  had  been  dedicated  where  the  land  had  been 
bought  by  the  company  for  that  purpose. 

And  in  Bast  Alabama  EL  Go.  v.  Doe,  114  U.  8. 840, 
29  L.  ed.  136,  and  Goe  v.  Columbus,  P.  ft  L  R.  Co.  10 
Ohio  St.8T8, 75  Am.  Dec.  618,  it  was  stated  that  a 
railroad  corporation  could  not  make  a  voluntary 
conveyance  of  the  right  of  way  severed  from  its 
franchise,  but  this  was  not  the  question  involved. 

This  case  is  quite  similar  to  cases  of  transfer  on 
foreclosure  and  reorganisation  of  raiirocul  com- 
panies. It  Is  evident  that  as  no  diversion  of  the 
property  from  railroad  uses  Is  made  by  such  trans- 
fers they  are  not  within  the  reason  of  the  rule  that 
would  deny  the  right  of  a  railroad  company  to  oon- 
vey  the  land. 

But  in  Harrison  v.  Lexington  ft  F.  B.  Gou,  f  B. 
Mou.  470,  it  was  held  that  a  transfer  by  a  railroad 
company  imder  legislative  authority  ot  its  cfakr- 
tered  privileges  passes  aU  rights  appertaining  to 
the  company  and  a  grant  of  right  of  way  to  the 
former  providing  that  **if  said  road  should  herein- 
after be  abandoned  said  ground  to  be  reverted  to 
me  or  my  heirs  again**  does  not  work  a  forfeiture. 

And  in  Qrolley  v.  Minneapolis  ft  St.  L.  B.  Co.,  80 
Minn.  541,  it  was  stated  that  in  respect  to  oonvey. 
anoes  to  or  by  a  corporation  that  no  one  whose  in- 
terests are  not  alfected  can  call  in  question  the 
capacity  of  the  corporation  either  to  convey  or  re- 
ceive and  hold  the  property,  but  in  that  case  a  stat- 
ute authorized  the  company  which  built  the  road 
to  acquire  by  purchase  the  right  of  way  oondemned 
by  another  company. 

In  this  note  cases  of  sales  under  mortgage  fore- 
closures, land  grants,  and  execution  have  not  been 
included. 

The  judicial  sale  of  pronerty  necessary  to  the  ex- 
ercise of  a  franchise  as  well  as  the  ssle  of  the  fran- 
chise Is  touched  upon  in  a  note  to  Brady  v.  Johnsoa 
(MdJ 80  L.  B.  A. 787.  LT. 


See  also  30  L.  R.  A.  534,  546 ;  3S  L.  R.  A.  240. 
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benefit  alone  the  private  property  of  a  citizen 
could  constitutionally  be  taken  and  bis  title 
Tested,  against  bis  will,  in  a  private  corpora- 
tion. For  the  right  of  condemnation  is  con- 
ceded to  rest  solely  upon  the  theory  of  emi- 
nent domain. 

Whatever  estate  may  in  terms  be  conferred 
upon  tlie  trustee,  it  will  be  cut  down  or  en- 
larged to  suit  the  purposes  of  the  trust. 

Blount  V.  Walker,  81  S.  0.  13;  BratUm  v. 
MoMsey.  15  8.  0.  277;  FaUer  y.  Miuro&n,  85  8. 
<3.  814. 

When  the  purposes  of  the  trust  are  accom- 
plished, and  the  land  no  longer  needed  or  used 
for  railroad  purposes,  then  uie  estate  ceases,  or 
in  the  language  of  the  decisions,  '  'is  cut  down 
to  make  it  commensurate  with  the  trust  im- 
posed." 

In  this  case  the  donor  of  the  trust  (the  legis- 
lature), could  not  constitutionally  confer  any 
greater  or  higher  interest  than  was  commen- 
surate with  the  trust  imposed.  Tbat  is  it  could 
only  condemn  such  an  estate  in  the  land  as  was 
necessary  for  the  public  purpose  of  a  railroad. 
If  the  fee  simple  in  the  act  meant  more  than 
this  the  act  would  of  course  be  unconstitu- 
tional. 

Cooley,  Const.  Lim.  657.  660,  chap.  15,  4th 
ed.  p.  G98,  note;  South  Carolina  R,  Co.  v. 
Blake,  9  Rich.  L.  228;  fiSr  parU  South  Carolina 

B.  Co.  2  Rich.  L.  486;  EaBt  Alabama  R.  Co.  ▼. 
Doe,  114  U.  8.  840,  29  L.  ed.  186. 

Statutes  providing  for  taking  private  prop- 
erty for  public  use  must  be  strictly  compli.d 
with. 

Cooley,  Const.  Lim.  657,  660;  chap.  15.  ilh 
ed.  p.  698,  note;  Bridgeport^  23  Conn.  18^,  60 
Am.  Dec.  637;  Currier  v.  Marietta  A  C  R. 
Co.  UOhioSt.228;  BenOey  y.  Mountain  f^ke 
Water  Go.   13  Cal.    306,  73  Am.   Dec.  575. 

A  railroad  can  only  acquire  an  amount  of 
land  commensurate  with  its  necessity. 

Lake  Shore  &  M.  8.  R.  Co.  y.  ?lew  York'  C. 
A  St.  L.  R.  Co.  8  Fed.  Rep.  858;  Chicago  & 
W.  L  R.  Co.  y.  Dunbar,  100  111.  110;  Re  New 
York  Cent.  &H.  R.  R.  Co*s  Petition y.  Metropol- 
itan QasUqht  Co.  63  N.  Y.  326;  demand  d  P. 
R.  Co.  v.  Speer,  56  Pa.  825,  94  Am.  Dec.  84; 
Toledo  &  W.  R.  Co.  v.  Daniels,  16  Ohio  St. 
890;  Tract/  y.  Elizabethtown,  L.  di  B.  8.  R.  Co. 
80  Ky.  259. 

Wbere  the  right  of  eminent  domain  has  been 
exercised,  the  use  can  only  be  exercised  in  ac- 
cordance with,  and  for  the  purposes  for  which 
It  has  been  taken. 

1  Rorer,  Railroads,  800;  Lanaft  App,  55  Pa. 
16,  93  Am.  Dec.  722;  Oeiij/  v.  Cincinnati,  W. 
d  Z.  R.  Co.  4  Ohio  St.  308;  Chagrin  Falls  dk 

C.  PL  Road  Co.  v.  Cane,  2  Ohio  St.  427;  Hooker 
V.  Uiica  d  M.  Tump.  Road  Go.  12  Wend. 
871;  Blake  y.  Rich,  84  N.  H.  282;  Green's 
Brice,  Ultra  Vires,  p.  111. 

The  property  cannot  lawfully  be  diverted  to 
other  use  without  legislative  authority,  even 
where  the  state  itself  or  municipal  corporation 
is  the  holder  of  the  title  after  appropriation. 

Oilman  y.  Milwaukee,  55  Wis.  82tJ;  Ruther- 
ford y.  Taylor,  38  Mo.  315;  Imlay  y.  Union 
Branch  R.  Co.  26  Conn.  249.  68  Am.  Dec 
898. 

By  condemnation  the  railroad  does  not  ac- 
quire fee  simple,  but  only  an  easement. 

Alabama  A  F.  R.  Co.  y.  Burkett,  42  Ala. 

25  L.  R.  A. 


88;  Henry  v.  Dubuque  d  P.  R.  Co.  2  Iowa,  288;. 
Beach  v.  Miller,  51  111.  206,  2  Am.  Rep.  290;  1 
Redf.  Railways,  *247,  249. 

The  title  which  a  city  acquires  by  condem- 
nation for  streets  is  a  qualified  or  determinable 
fee  for  street  purposes  only,  which  it  holds, 
not  as  proprietor,  but  as  an  agency  of  the  state 
in  trust  for  the  public  for  street  purposes,  and 
which  it  can  neither  sell  |nor  devote  to  a  pri- 
vate use. 

Fairchild  v.  8t.  Paul,  46  Minn.  540. 

The  discontinuance  of  the  use  restores  the- 
whole  estate  discontinued  to  its  owner. 

Imlay  v.  Union  Branch  R.  Go.  supra; 
Green's  Brice,  Ultra  Vires,  p.  388.  note  a. 

The  surrender  of  land  acquired  under  con- 
demnation by  a  railroad  company  to  private 
traders  or  manufacturers  is  wholly  unauthor- 
ized. 

Proprietors  qf  Locke  <ft  Canals  y.  Nashua  d 
L.  R.  Co.  104  Mass.  1. 

If  it  turns  out  that  more  land  was  taken 
than  necessary,  such  surplus  of  land  cannot  be 
retained  by  the  corporation.  * 

Qreen's  Brice,  Ultra  Vires,  p.  882;  Beard  v. 
Brooklyn,  60  N.  Y.  242;  Strong  y.  Brooklyn,  6a 
N.  Y.  1;  Heath  y.  Barmore,  50  N.  Y.  802.    See 
also  Booker  y.  Utica  dt  M.  Tump.  Road  Co. 
12  Wend.  373. 

Where  the  land  has  not  been  used  for  ten 
years,  abandonment  may  be  presumed  and  the 
state  is  authorized  to  grant  another. 

Henderson  y.  Central  Pass.  R.  Go.  21  Fed. 
Rep.  358;  Piatt  y.  Pennsyltania  B.  Go.  ^  Obio^ 
St.  228. 

The  words  "fee  simple"  In  the  charter 
mean  a  qualified  or  conditional  fee. 

Kellogg  v.  Malin,  50  Mo.  496,  11  Am.  Rep. 
426. 

If,  therefore,  Toomer  had  the  title,  at  the 
time  of  the  alleged  condemnation,  and  if  the 
South  Carolina  Railroad  Company  had  never 
abandoned  the  land,  had  never  **cea8ed  to  use 
it  for  corporate  purposes,"  it  is  clear  that  un- 
der Kellogg  v.  Malin  the  fee-simple  title  would 
still  be  in  Toomer,  and  would  pass  by  his  con- 
veyance subject  only  to  the  "easement"  of  the 
South  Carolina  Railroad  Company. 

But  the  evidence  of  abandonment  is  com- 
plete and  appellants  so  far  from  acquiring  the 
fee-simple  title  by  their  conveyance  from  the 
railroad  company  as  alleged  in  their  complaint 
did  not  and  could  not  even  acquire  the  ease- 
ment. 

Coe  y.  Columbus  <fe  I.  R.  Co.  10  Ohio  St.  872, 
75  Am.  Dec.  518;  East  Alabama  R.  Co.  y.  Doe, 
114  U.  S.  340, 29  L.  ed.  136;  Illinois  Cent.  R.  Co. 
y.  Rlinois,  146  U.  8.  387,  86  iJ.  ed.  1018. 

Mr.  Red  field  in  his  work  on  Railways.  5th 
ed.  *258,  says:  "Hence  it  seems  to  be  admitted 
that  even  in  cases  where  the  statute  provides 
for  the  taking  of  the  fee,  upon  the  discontinu- 
ance of  the  public  use,  the  land  reverts  to  the 
former  owner." 

See  also  Pierce,  Railroads,  pp.  167,  158; 
2  Wood,  Railway  Law,  g  242. 

MeOowan*  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  for  the  recovery  of  posses^ 
sion  of  one  and  one  fourth  acres  of  real  estate,, 
being  part  of  a  strip  of  marsh  land  upon  the 
bank  of  a  navigable  stream,  with  Its  eastern 
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iMuodary  on  Cooper  river,  called,  at  that  point, 
'Town  Creek,"  and  constituting  part  of  the 
wharf  front  of  the  city  of  Charleston.     The 
•complainant,  amone  other  things,  stated  *'that 
on  and  before  April  8,  1891,  the  New  York  & 
Charleston  Warehouse  &  Steam  Navigation 
CompaDj  was  lawfully  seised,  as  owner  m  fee 
simple,  of  all  that  parcel  of  marsh  land  situate 
within  the  corporation  limits  of  the  city  of 
<;harle8ton,  on  the  west  side  of  Cooper  river  or 
Town   creek,  contaioioff    forty  three   acres, 
more  or  less,  bounded/  etc.,  "said  piece  or 
parcel  of  land  being  commonly  known  as  the 
'Cleland  Grant,'  and   that   the   said    D.  H. 
Chamberlain  was  in  possession  of  the  said  par- 
cel of  land,  holding  the  same  for  aud  on  ac- 
■count  of,  and  as  the  property  of,  the  said  New 
York  &  Charleston  Warehouse  A  Steam  Nav- 
li^ation  Company,  as    receiver,"  etc.,  "that, 
the  plaintiffs  being  so  seised  and  possessed,  the 
defendant,  on  the  said  April  8,  1891,  unlaw- 
fally  enieted  upon  part  of  the  said  premises, 
to  wit,  upon  all  that  portion  containing  about 
•one  and  one  quarter  (1^)  acres,  being  or  irreg- 
ular shape,  bounded,"  etc.,  "and  on  the  west 
and  south  by  Yardell's  creek;  and  that  it  is 
«till  unlawfully  in  possession,  withholding  the 
possession  from  the  plaintiffs,  to  their  damage 
one  hundred  dollars."    And  they  pray  Judg- 
ment for  the  possession.    The  defendant  cor- 
poration answered,  alleging  ''that  it  is  in  the 
possession  of  the  tract  of  land  therein  described, 
and  is  lawfully  seised  and  possessed  of  the 
same,  as  o^ner  in  fee  simple  thereof:  and  de- 
fendant denies  that  plaintiffs,  or  either  of  them, 
are  now,  or  were  at  the  commencement  of  this 
action,  owners  or  owner,  as  alleged,  of  the 
said  premises,  or  any  part  thereof,  and  denies 
that  the  plaintiffs,  or  either  of  them,  are  now, 
or  were  at  the  commencement  of  this  action, 
-entitled  to  the  possession  of  the  said  premises, 
or  any  part  thereof.    On  the  contrary,  the  de- 
fendant avers  that,  long  before  the  commence- 
ment of  this  action,  this  defendant  became  and 
was  lawfully  seised  in  fee  of  the  said  tract  of 
land,  with    the  appurtenances,  and  entitled 
unto  and  possessed  of  the  same,  in  its  sole  and 
absolute  right,  and  from  them,  at  all  times, 
down  to  the  commencement  of  this  action, 
has  continued  to  be,  and  still  continues  to  be, 
io  seised  in  fee  of  every  part  and  parcel  there- 
of, and  entitled  unto  and  possessed  of  the  same 
in  its  sole,  absolute  right,"  etc.    And  for  a 
further  df'fonse  the  defendant  interposes  the 
statute  of  limitations,  etc. 

The  cause  came  on  to  be  tried  before  his 
honor,  Judge  Fiaser,  and  a  jury.  To  support 
the  allegations  of  the  complaint  the  plaintiffs 
offered  their  testimony,  which  consisted  largely 
of  parts  of  records  and  copies  of  deeds  of  con- 
*'veyance,  and,  of  course,  cannot  be  set  out  at 
leneth  here.  But,  as  we  suppose  that  a  con- 
densed outline  of  the  most  important  parts 
proved  may  serve  at  least  to  make  intelligible 
the  points  to  be  made  and  decided,  we  make 
the  following  statement:  First.  InJune,  17H6, 
•  grant  covering  the  forty-three  arres  "f  marsh 
in  contention  here  was  made  to  William  Cle- 
l&od,  and  is,  throughout  the  case,  called  the 
"Cleland  Grant."  Second.  Cleland  conveyed 
the  said  forty  three  acres  of  marsh  to  other 
pemms.  and  the  title  passed  down  regularly 
until  it  rested  in  one  Dr.  Antony  Y.  Toomer. 

«5  L.  R.  A. 


Third.  Some  time  prior  to  1856,  it  seems  that 
the  South  Carolina  Railroad  Company  desired 
to  extend  their  road  down  to  deep  water,  and, 
believing  that  the  aforesaid  forty-three  acres 
of  marsh  was  necessary  for  that  purpose,  they 
entered  into  an  agreement  with  Dr.  Toomer  to 
purchase  the  same  for  $10,000  in  cash;  that 
being  the  price  asked  for  the  whole  of  the 
marsh,  and  the  fee  simple  title  thereto.  But 
certain  other  persons,  who  need  not  be  named, 
claimed  to  have  an  interest  in  the  marsh 
covered  by  the  Cleland  arrant;  and  the  railroad 
company  had  to  file  a  bill  of  interpleader,  call- 
ing in  those  persons  to  come  in  and  asceriain 
the  rights  of  the  different  parties,  and  also  to 
enable  the  company  to  effect  their  purpose  of 
purchase.  Litigation  followed,  hut  it  was 
finally  decided  that  Toomer  was  the  owner 
of  the  land;  and  the  court,  in  that  case,  "or- 
dered that  the  master  do  deliver  to  the  said  A. 
Y.  Toomer  his  bond  taken  by  the  said  master, 
for  the  fund  paid  into  court  in  this  case,"  etc. 
Fourth.  It  was  further  shown  that  afterwards 
large  judgments  and  executions  were  issued 
from  the  United  States  court  against  the  South 
Carolina  Railroad  Company,  and  that,  under 
and  by  authority  of  these  judgments  and  exe- 
cutions, Absalom  Blythe,  Esq.,  United  States 
marshal  at  the  time,  levied  and  sold  the  said* 
maish  lands  covered  by  the  Cleland  frrant,  as  the 
property  of  the  South  Carolina  Railroad  Com- 
pany, and  on  July  5,  1882,  conveyed  the  same 
to  John  H.  Barnes  and  others  named,  who,  in 
time,  conveyed  the  same  to  the  South  Carolina 
Railroad  Company.  Fifth.  On  December  21, 
1885,  the  new  South  Carolina  Railroad  Com- 
pany conveyed  the  said  marsh  laods  to  the 
New  York  &  Charleston  Warehouse  &  Steam 
Navigation  Company,  the  plaintiffs,  who 
brought  this  action. 

At  the  conclusion  of  the  plaintiffs'  testimony, 
th^  defendants  moved  for  a  nonsuit,  which 
was  granted  by  the  presiding  judge,  upon  the 
following  grounds:  "(1)  I  think  that  there  is 
certainly  evidence  of  an  execution  and  levy  on 
the  land  sued  for,  and  under  which  the  United 
States  marshal  sold,  to  go  to  the  jury,  and  it 
is  not  necessary  for  me  to  say  whether  I  think 
it  sufilcient.  (2)  Under  the  construciion  given 
by  the  supreme  court  to  the  Act  of  1874,  in 
reference  to  the  granting  of  lands  on  navigable 
streams,  I  am  not  able  to  hold  that  the  grant 
under  which  plaintiffs  claim  title  can  in  this 
case  be  held  to  be  void,  under  the  testimony 
before  me.  (3)  The  most  serious  question  in 
this  case,  and  it  is  one  of  ereat  importance,  is, 
whether  the  South  Carolina  Railroad  Com- 
pany, under  which  the  defendants  [plaintiffs] 
claim,  ever  had  any  tide  for  other  than  rail- 
road purposes,  and  which  it  could  convey,  or 
which  could  be  conveyed  either  by  the  receiver 
of  the  company  acting  as  special  master  or  by 
the  marshal,  under  an  execution  against  the 
company  to  another  person,  for  any  other  than 
the  railroad  purposes  of  the  South  Carolina 
Railroad  Company.  While  I  am  inclined  to 
hold  that  the  company  could  make  no  higher 
title  under  a  voluntary  deed,  even  where  a  full 
price  is  paid,  than  it  could  take  under  proceed- 
ings for  condemnation  of  the  land  for  its  pur- 
pose as  easement  only,  I  think  that  io  this  case 
the  company,  and  those  who  hold  under  it» 
should  be  held  to  the  proceedings  in  the  court 
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under  which  this  land  was  obtained.  ooDstrued 
as  procee  lines  for  condemnation.  The  con- 
stitution did  not  permit  tbe  legislature,  in  the 
exercise  of  eminent  domain,  to  take  more  land 
than  was  necessary  for  the  purposes  of  tbe 
railroad,  and  when  these  purposes  are  accom- 
plistied  tbe  land  should  revert  to  tbe  original 
owners.  Tbis  I  take  to  be  the  true  meaning 
of  the  act  under  which  the  company  derived 
its  title.  In  the  deed  of  conveyance  to  the 
New  York,  etc  ,  8ieam  Navigation  Company, 
it  is  recited  that  the  land  is  no  longer  needed 
for  the  purposes  of  the  railroad.  I  hold  that 
there  was  nothing  which  the  railroad  company 
could  convey  to  a  grantee  who  does  not  appear 
to  have  an v  connection  with  the  railroad  com- 
pany. I  also  hold  that  no  formal,  technical 
proceedings  to  declare'  a  forfeiture  are  neces- 
sary, and  the  conveyance  to  the  navigation 
company  is  simply  void,  and  may  be  treated  as 
such/'  etc. 

We  aeree  with  the  circuit  judge  that  it  will 
not  be  necessary  to  consider  any  of  the  points 
made,  except  the  one  stated  above,  upon  which 
the  nonsuit  was  granted.  In  Waterman  on  the 
Law  of  Corporations  (vol.  1,  p.  627,  §  164),  the 
rule  of  law  as  to  the  right  of  corporations  to 
purchase  property  is  stated  as  follows,  viz.: 
"Amoncrthe  powers  or  capacities  incident  to  the 
corporations  at  common  law,  without  any 
special  mention  of  such  power  in  tbe  charter, 
is  that  of  taking,  holding,  and  transmitting  in 
succession,  and  alienating  property,  real  and 
personal,  and  contracting  obligations,  in  the 
same  manner  as  an  individual.  The  only  legal 
checks  to  the  acquisition  of  lands  by  corpora- 
tions consist  in  those  special  restrictions  con- 
tained in  the  acts  by  which  they  are  incorpo- 
rated, and  which  usually  confine  the  capacity 
to  purchase  real  estate  to  specified  and  neces- 
sary objects,  and  in  the  force  to  be  given  to 
the  exception  of  corporations  out  of  the  statute 
of  wills."  The  same  doctrine  is  stated  in  An- 
gell  &  Ames  on  Corporations  (sec.  187),  and 
other  elementary  writers,  as  follows:  **Corpo- 
porations  aggregate  have  at  common  law  an 
incidental  right  to  alien  or  dispose  of  their 
lands  and  chattels,  unless  speciallv  restrained 
by  their  charter  or  by  statute.  Independent 
of  positive  law,  all  corporations  have  the  ab- 
Bointe  jus  dUponendi,  neither  limited  as  to  ob- 
jects, nor  circumscribed  as  to  quantity."  The 
rule  in  this  state  is  stated  in  Ex  parte  Greenml'e 
Academies  Trustees,  7  Rich.  £q.  482.  as  fol- 
lows: "All  corporations,  if  not  disabled  by 
statute,  have,  by  law,  asreneral  rishtof  alienat- 
ing their  property;  and  their  consequent 
power  of  appointing  trustees,  or  any  disposition 
made  by  them,  is  coextensive  with  this  right," 
etc.  As  we  understand  it,  at  tbe  time  the  rail- 
road company  acquired  the  land  in  question  for 
the  purpo.ce  indicated,  neither  the  constitution 
nor  any  law  of  the  state  prohibited  the  com- 
pany from  acquiring  tbe  fee  simple  title  to 
land,  either  by  condemnation  or  simple  pur 
chase,  paying,  of  course,  its  full  value.  In- 
deed, the  right  to  condemn  seems  only  to  have 
been  eiven  "in  the  alisence  of  any  contract  or 
contracts  in  relation  to  lands."  etc.  See  the 
charter  of  the  company,  and  Act  1835,  $:§  82 
and  86,  8  Stat,  at  L.  415.  From  the  numer 
ous  records  and  copies  of  deeds  introduced  in 
evidence,  it  is  difficult  to  determine  the  mixed 
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question  of  law  and  fact, — whether  the  rail* 
road  company  acquired  the  land  covered  by^ 
tbe  Cleland  grant  by  enforced  condemnation^ 
under  the  bill  filed  by  them,  or  by  simple  pur- 
chase from  Toomer  for  the  use  of  the  road. 
But  we  incline  to  think  that  the  company  ac- 
quired whatever  interest  they  had  by  purchase- 
from  Toomer,  and  that  the  interpleader  pro- 
ceedings, as  to  the  other  defendants,  were  re- 
sorted to  merely  as  the  means  of  settling  a  dis- 
puted title,  and  not,  in  fact,  to  condemn  the 
l<nd  from  an  unwilling  party.  lo  the  decree 
of  the  court,  no  reference  was  made  to  the- 
condem nation  proceedings.  The  bill  sets  forth 
that  the  company  had  purchased  the  land 
from  Toomer  for  the  full  price  of  $10,000; 
that  the  company  was  ready  to  pay  tbe  money 
to  Toomer,  and  he  was  ready  to  receive  it,  but 
the  other  defendants  had  gi^^ti  notice  not  to 
pay.  And  the  bill  of  the  company  prays  that 
they  mav  have  leave  to  pay  the  money  into- 
court  The  decree  then  goes  on  to  discuss  the 
title  as  between  the  parties,  which  it  adjudges 
to  be  in  Toomer, — the  party  with  whom  the 
company  had  contracted. — and  to  order  tbe 
money  previously  paid  into  court  to  be  paid 
to  him,  which  was  done.  It  seems  to  us  that 
this  was  clearly  a  purchase  of  the  land,  aod 
payment  of  the  purchase  money. 

But  assuming  that  the   railroad  company 
originally  acquired  the  fee  simple  title  by  the  ^ 
payment  of  the  purchase  money,  under  the  de- 
cree of  the  court,  it  is  still  earnestly  urged  by 
the  defendant  corporation  that,  as  soon  as  the- 
railroad  company  abandoned  the  purpose  of 
extending  their  road  down  to  the  deep  water, 
the  title  of  tbe  land  so  purchased,  aod  for 
which  they  had  paid  $10,000,  was  instantly 
rendered  void:  that  the  land  reverted  to  the 
original  owner;  that  there  was  nothing  which 
the  company  could  convey  to  a  grantee  who 
does  not  appear  to  have  any  connection  with 
the  railroad  company;  and  that    really    no 
formal,  technical  proceeding  to  declare  a  for- 
feiture was  necessary,  and  therefore,  the  plain- 
tiffs having  no  title,  it  was  proper  to  grant  the- 
nonsuit.     Was  this  error?     It  must  be  ad- 
mitted that  the  authorities  upon  the  subject 
are  in  some  confusion;  but  keeping  in  mind 
that  the  railroad  company  originally  acquired, 
not  merely  an  easement,  but  the  fee  simple 
title,  by  purchasing  the  whole  land  for  fall 
value,  we  cannot  clearly  see  upon  what  princi- 
ple we  may  declare  the  company  divested  of 
their  title,  which  is  "simplv  void,"  and  that 
the  land  had  reverted  lo  its  former  owner. 
Reverted  to  whom?    Certainly  not  to  the  rep- 
resentatives  of    Toomer,  who   sold  the  fee- 
simple  title  for  full  value,  leaving  no  interest 
of   any   kind    whatever   remaining.      There 
could  be  no  reverter  to  the  original  owner,  fo' 
there  was  no  reversionary  interest,  and  none  is 
claimed.    In  that  case,  where  would  be  the 
title,   which   must  vest  in  some  one?     It  is 
staled  in  Waterman  on  Corporations  (vol.  It 
p.  682)  as  follows:    "So  where  a  purchase  of 
real  testate  has  been  lawfully  made  by  a  cor- 
poration, the  purchase  does  not  cease  to  be 
legal,  or  the  corporation  cease  to  have  a  rii;bt 
to  hold  or  convey  the  property  thus  acquired, 
merely  because  the  object  which  induced  the- 
purchase  has  been  accomplished,  or  no  longer 
affords  an  inducement  to  retain  it    Corporsr 
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tioos,  althongh  limited  in  their  own  duration 
of  life,  may  purchase  and  hold  and  convey, 
aod  they  may  sell  such  real  estate  whenever 
tbey  find  it  no  longer  necessary."  See  the 
notes  referred  to,  and  especially  the  case  of 
Old  Colony  R  Coi-p.  v.  Evans,  6  Gray,  25,  66 
Am.  Df*c.  894.  Restrictions  imposed  by  the 
charter  of  a  corporation  upon  the  amount  of 
tbe  property  it  may  hold  cannot  be  taken  ad- 
vantage of  rollatcrally  by  private  persons,  but 
only  in  a  direct  proceeding  by  the  state  which 
creHted  it  Jones  v.  Bahersham,  107  U.  S.  188, 
27  L.  cd.  406.  In  the  American  &  English 
£DC3c'opedia  of  Law  (voL  4,  p.  238),  the  rule 


is  thus  laid  down:  '*In  many  of  the  statci, 
statutes  prohibit  or  limit  foreign  corporation*' 
from  acquiring  real  estate,  under  these  or 
similar  statutes*  where  a  corporation  Is  incom- 
petent to  take  title  to  real  estate,  a  conveyance 
to  it  is  not  void,  but  only  voidable.  The  sov- 
ereign alone  can  object.  It  is  valid  until  as- 
sailed in  a  direct  proceeding  instituted  for  thai 
purpose." 

TJie  judgment  of  thiseouri  is  that  the  nonsuit 
granted  below  be  set  aside,  and  the  case  re- 
manded to  the  Circuit  Court  for  a  new  triaL 

Melver.  Ch,  J.,  and  Pope»  J,,  concur  i^ 
the  result. 
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Janes  P.  FLETCHER,  Appt,, 

9, 

Walter   C.    TUTTLE,    aerk  of   Vermilion 

County. 


W.  C.  BLAIR,  Appt, 

«. 

W.  H.  HINRICHSEN,  Secretary  of  State. 

anni.  4L) 

1.  Chancery  has  no  Jnriadictton  to  protect 
purely  political  rfffhts,  such  as  those  In  respect  to 
public  elections. 

S.  An  Injunction  cannot  be  ^T^^'anted  to 
prevent  the  givtag  of  election  notices, 

or  the  certffyinR  of  nominees  for  districts  created 
by  any  apportionment  act,  od  the  Krouod  that 
Buch  act  is  uocoDStitutional,  since  the  rights  in- 
volved are  purely  political  aod  enf  orcable  only  at 
law. 

(June  15.  imi) 

APPEAL  by  cfomplainant  from  a  decree  of 
the  Circuit  Court  for  Vermilion  County 
dismissing  a  bill  brought  to  enjoin  defendant 
tB  county  clerk  from  issuing  notices  of  eleci  ion, 
under  ihe  Election  Law  of  1893.     Affirmed. 

APPEAL  b^  complainant  from  a  decree  of 
the  Circuit  Court  for  Sangamon  County 
dismissing  a  bill  filed  to  enjoin  the  defendant 
u  secretary  of  state  from  certifyiog  the  name 
of  SDj  one  who  may  have  been  nominated  as 
candidate  for  election  to  the  general  ast^embly 
from  any  district  formed  by  the  Acts  of  June 
15.  1898.  May  16,  1898,  or  May  6,  1892. 
Affrn,ed. 

Tbe  facts  are  stated  in  the  opinion. 

iff.  £,  S.  Smith,  with  Messrs,   Qeorge 


Hunt  and  William  J.  Calhoun,  for  appel- 
lant Fletcher. 

Mr,  H.  6.  Jones  for  appellant  Blair. 

Messrs,  Maurice  T.  Blaloneyt  Attv^ 
Gen.,  T.  J.  Scolteld,  M.  L.  Newell,  S.  O.. 
Wilson,  James  M.  Graham,  and  T,  A.. 
Moran,  for  appellees: 

Tbe  complainant  has  not  such  an  interest  la 
this  suit  as  would  entitle  him  to  any  relief  in 
any  proper  forum  in  the  courts  of  this  state. 

Commissioners  of  Highnoays  ▼.  Beboe^  43  Ilf. 
A  pp.  25;  Chicago  ▼.  Union  Bldg.  Asso.  102  lU. 
879,  40  Am.    Hep.  598;  Seager  v.  Kankakee 
County,  102  111.  d69. 

Tbe  real  questions  involved  in  these  suits 
bc-ing  political  in  their  nature,  a  court  of  chan- 
cery in  this  state  will  not  take  jurisdiction  of 
them. 

Sheridan  v.  Golvin,  78  111.  246;  Diekey  ▼. 
Reed,  Id.  268;  Dodge  v.  Cole,  97  111.  855,  87 
Am.  Rep.  111. 

The  questions  involved  in  these  suits  being^ 
political  in  their  nature,  the  constitution  of 
this  state  has  fully  and  completely  clothed  the 
general  assembly  with  power  to  determine  the 
samp,  and  the  judiciary  being  a  co-ordinate 
brnnch  of  the  government,  has  no  power  to  al- 
ter, change,  or  interfere  with  such  determina- 
tion. 

Const  1870,  arts.  3,  4,  §  6;  Sfteridan  v.  Col 
tin,  Dickey  v.  Eced.  and  Dodge  v.  Cole,  sufyrtt; 
leople  V.  B<ssell,  19  111.  229.  68  Am.  Dec.  591; 
People  V.  Hatch,  83  111.  115;  People  v.  Yaks,  40- 
111.  126;  Wilcox  v.  People,  90  111.  186;  People  v. 
Cullom,  100  '111.  472;  1  Kent.  Com.  287.  and 
note;  Opinion  of  the  Justices,  10  Gray.  613; 
Wise  v.  Bigger,  79  Va.  269. 

£ven  if  tbe  court  would  under  any  circum- 
stances entertain  jurisdiction  of  a  proceeding*' 
of  this  kind,  tbe  facts  preseuted  by  this  record 
would  not  warrant  it  in  so  doing,  as  the  con- 


Nora.— Numerous  cases  have  arisen  the  object  of 
vbich  bai  been  to  overthrow  apportionmeDt  acta 
scTeral  of  which  have  been  reported  in  this  series, 
u  will  be  peen  by  reference  to  the  note  appended  to 
SUie  V.  Wriirhtson  (N.  J.)  »  L.  R.  A.  648. 

Id  Parker  v.  State  dnd.)  18  L.  R.  A.  667;  State  v. 
CunniDghiim  (Wis.)  16  ^  R.  A.  661,  and  State  v. 
OonnlDgbam  (Wis.)  17  L.  B.  A.  346,  the  objeotloo 
^^  the  court  was  without  jurisdiction  because  the 
questioii  was  political  and  not  judicial  was  held  not 
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well  founded.  But  this  appears  to  be  the  first  case 
in  which  tbe  question  of  equiiy  jurisdiction  over 
such  cases  seems  to  have  been  discussed.  In  statea 
having  tbe  reformed  procedure  the  question  la 
probably  not  a  very  material  one  but  it  is  notewor* 
thy  that,  except  ia  the  ca^e  of  State  v.  Cunning^ham^ 
cited  in  Fletghbb  v.  TDTTLn  above  in  which  the- 
suit  was  distinctly  brought  as  one  in  equity  for  in* 
Junction,  the  proceedings  all  seem  to  have  been  br 
mandamus. 


See  also  30  L.  R.  A.  90;  31  L.  R.  A.  473,  726;  32  L.  R.  A.  678;  33  L.  R.  A.  63, 
.^8*2:  47  L.  H.  A.  .Sfl.^.  ft22. 
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«titutioD  plainly  vests  the  legislature  with  large 
•  discretionary  powers  in  the  premises,  powers 
which  ibey  cannot  be  held  to  have  overstepped 
ill  the  Apportionment  Ajct  of  189S  or  even  in 
the  Act  of  1883. 

Const,  art.  4,  g  6;  State  v.  Ounningham,  17 
L.  R.  A.  145,  88  Wis.  00;  People  v.  Rice,  16  L. 
R.  A.  886, 185  N.  Y.  473;  State  v.  GampbeU,  48 
Ohio  St.  435.  22  L.  R.  A.  518;  Parker  v.  State, 
18  L.  R.  A.  567.  188  Ind.  178;  State  v.  Van- 
Duyn,  24  Neb.  5''6:  Oiddinge  v.  Blacker^  16 
X.  R.  A.  402.  03  Mich.  1. 

Per  Curiam: 

The  first  of  these  cases  was  a  bill  in  chan- 
cery, exhibited  by  James  P.  Fletcher  in  the 
circuit  court  of  Vermilion  county,  praying  that 
an  act  of  the  general  assembly  entitled  **An 
act  to  apportion  the  state  of  Illinois  into  sen- 
atorial districts,  and  to  repeal  certain  acts 
therein  named,"  approved  June  15,  1898,  be 
declared  unconstitutional  and  void,  and  that  a 
writ  of  injunction  issue  to  Walter  C.  Tuttle, 
•county  clerk  of  Vermilion  county,  restraining 
him  from  issuing,  causing  to  be  posted,  no- 
tices of  election  calling  an  election  for  if(em- 
bers  of  the  house  of  representatives  for  the 
•eighteenth  senatorial  district;  that  the  injunc- 
tion be  made  perpetual;  and  also  a  general 
prayer  for  relief.  Tuttle,  the  county  clerk,  was 
the  only  party  named  as  defendant. 

The  complainant,  by  bis  bill,  professed  to 
prosecute  his  action  for  himself,  as  well  as  for 
all  the  people  of  the  state  of  Illinois.  The  aver- 
ments of  his  bill  are,  in  substance,  that  he  is, 
and  for  more  than  thiity-nine  years  has  been, 
a  citizen  of  the  county  of  Vermilion,  and  is  a 
taxpayer  and  legal  voter  in  that  county;  that, 
under  the  constitution  of  the  state,  he  is  en- 
titled to  equal  representation  in  the  general  as- 
sembly of  the  state  with  each  and  every 
citizen  thereof,  so  far  as  such  equality  of  rep- 
resentation can  be  secured  by  an  apportion- 
ment of  the  senatorial  districts  of  the  state,  for 
the  election  of  senators  and  members  of  the 
house  of  representatives  in  the  general  assem- 
bly among  the  several  counties  In  the  state; 
that,  by  reason  of  the  matters  thereinafter  re- 
cited, the  petitioner's  right  of  equal  or  propor- 
^onate  representation  in  the  general  assembly 
of  the  state,  as  well  as  the  like  rights  of  every 
other  citizen  of  the  state,  as  provided  by  the 
constitution,  have  been  infringed,  violated,  and 
in  a  large  part  destroyed,  unless,  through  the 
intervention  of  the  court,  as  a  court  of  equity, 
the  wrongs  complained  of  shall  be  prevented. 
The  bill  then  alleges  that  the  population  of  the 
state,  as  ascertained  by  the  federal  census  of 
1890,  was  8,826.851,  and  an  exhibit  is  ap- 
pended to  the  bill  of  the  census  bulletin,  show- 
ing the  population  of  the  state  Ity  counties,  and 
of  the  city  of  Chicago  by  wards,  according  to 
the  census  of  1890;  that,  for  the  purpose  of  ap- 
portioning the  state  into  senatorial  districts,  it 
became  and  was  the  duty  of  the  general  as- 
sembly to  divide  the  population  of  the  state,  as 
ascertained  by  the  federal  census,  by  the  num- 
ber of  fifty-one,  the  quotient  thereby  produced 
to  be  the  ratio  of  representation  in  the  state; 
that  it  was  then  and  there  the  duty  of  the  gen- 
eral assembly  to  divide  the  state  into  fifty-one 
senatorial  districts,  such  districts  to  be  formed 
of  contiguous  and  compact  territory,  bounded 
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by  county  lines,  such  districts  to  contain,  as 
nearly  as  practicable,  an  equal  nunQ  ber  of  in- 
habitants; that,  when  any  county  contained  a 
population  exceeding  two  full  ratios,  it  was  en- 
titled to  be  divided  into  senatorial  districts 
equal  in  number  to  the  number  of  full  senato- 
rial ratios  of  inhabitants  contained  in  the 
county,  as  shown  by  the  census;  that  the  sen- 
aiorial  ratio  thus  formed  was  75,026;  that  the 

Sopulation  of  the  County  of  Cook  was  1,191,- 
32;  that  the  general  assembly,  in  and  by  the 
above  mentioned  act,  gave  and  apportioned  the 
county  of  Cook  fifteen  senatorial  districts,  and 
to  the  residue  of  the  state  thirty-six.  The  bill 
then  specifies  and  points  oat  a  Targe  number  of 
the  senatorial  districts  created  by  the  Act,  both 
in  the  county  of  Cook  and  elsewhere  in  the 
state,  which,  as  it  alleges,  are  not  formed  of 
contiguous  and  compact  territory  as  required 
by  the  constitution,  among  them    being  the 
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eighteenth  senatorial  district,  composed  of  the 
counties  of  Vermilion  and   Ford.     It  also  al- 
leges that  the  act  did  not  apportion  the  stale 
into  senatorial  districts  containing,  as  nearly 
as  practicable,  an  equal  number  of  inhabitants; 
but,  on  the  contrary,  that  many  of  the  districts 
contain    numbers  of   inhabitants    far  in  ex- 
cess of  the  senatorial  ratio,  and    greatly  and 
unnecessarily  unequal,  when  compared  with 
other  districts  created   by  the   act;  and  that 
many  of  the  dis^tricts  contain  numbers  of  in- 
habitants greatly  below  the  senatorial   ratio, 
and  grossly  and  unnecessarily  unequal,  when 
compared  with   other  districts;  and  a   large 
number  of  districts  are   specified  and  pointed 
out,  in  which  it  is  alleged  such  gross  and  un- 
necessary inequality  of  population  exists.    It 
is  therefore  alleged  that  by  reason  of  the  un- 
necessary and  gross  inequalities  of  population 
among  the  several  districts,  and    also  by  rea- 
son 01  the  failure  to  form  the  several  districts 
of  the  contiguous  and  compact  territory,  the 
Apportionment  Act  of  1893  is  unconstitutional 
and  void.    The   complainant  further  alleges 
that  he  is  a  candidate  for  election  as  a  member 
of  the  house  of  representatives,  which  repre- 
sentatives  are  to  be  chosen  at  a  general  elec- 
tion to  be  held  on  the  Tuesday  next  after  the 
first  Monday  in  November,  1894;  that  be  has 
already  l)een  chosen  for  such  candidacy  by 
the  voters  of  bis   party  in  Vermilion  county, 
at  the  primaries  already  held  in  that  county; 
that,  as  such  candidate,  he  has  a  special  per- 
sonal interest  in  the  question   at  issue  in  this 
case,  and  is  entitled  to  prosecute  this  suit, 
to  the  end  that   he  may  be  voted   for  In  the 
district  and  throughout  the  district,  of  which 
Vermilion   county  legally  forms  a  part,  and 
that  the  legal  voters  of   all  the  district  ma^ 
have  an  opportunity  to  vote  for   him,  and  if 
chosen  by  a  plurality  of  the  votes  cast  at  such 
election,  then  he  may  be  duly  declared  elected 
as  a  member  of  the  house  of   representatives 
for   such   district;    that   the    entire    people 
of   the  state  are  interested  in  the  qnestion, 
to  the  end  that  the  next  general  assembly  of 
the   state  to  be  chosen  may  be  chosen  from 
districts   legally  formed,  and   that   its  sets 
may  not  be  questioned  by  reason  of  the  inva- 
lidity of  the  act  of  apportionment,  and  that 
the  people  may  enjoy  the  right  of  representa- 
tion, as  provided  by  the  constitution.    The 
petitioner  further  alleges  that  under  the  pres- 
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•«Bt  system  of  holding  elections,  as  provided 
tar  by  the  laws  of  this  state,  the  holding  of  an 
•Section  throughout  the  county  of  Vermilion 
necessitates   a   large   expenditure  of   public 
moneys,  to  be  paid  out  of  the  treasury  of  that 
-county;  that,  as  the  apportionment  act  above 
referred  to  is  invalid,  it  will  entail  upon  the 
people  and  taxpayers  of  the  county  a  large  and 
unnecessary  burden  in  holding  elections  for 
meoibers  of  the  general  assembly  themselves; 
and  that  the  amount  of  public  funds  thus  un- 
necessarily paid  out  of  the  county  treasury  will 
exceed  $50;  and  that  the  total  cost  of  holding 
the  election  will  exceed  the  sum  of  $1,000.    It 
is  further  alleged  that  Walter  G.  Tuttle  is  the 
•county  clerk  of  Vermilion  county,  and  it  is 
made  his  duty  by  law,  at  least  thirty  days 
prior  to  any  general  election,  to  make  out  and 
•oeliYer  to  the  supervisors  oi  his  county  three 
notices  for  each  election  precinct  or  district  in 
their  respective  townships,  Vermilion  county 
being  under  township  organization,  which  no- 
tices are  required  to  specify  and  gave  the  title 
•of  the  several  oflBces  to  be  filled  at  such  elec^ 
tion,  and  which  notices  the  supervisors  are 
required  to  post  up  in  three  of  the  most  public 
{daces  in  each  election  precinct  in  their  respect- 
ive townships,  and  such  election  will  be  held 
in  pursuance  thereof,  as  provided  by  law;  that, 
by  the  law  of  the  slate,  the  county  clerk  will 
have  charge  of  printing  the  ballots  for  the  gen- 
eral election,  and  it  is  made  his  duty  to  fur- 
nish such  ballots  to  the  Judges  of  election,  and 
no  Dallots  other  than  those  tnus  furnished  can 
be  used  at  the  election:  that,  notwithstanding 
the  matters  above  set  forth,  said  county  clerk 
threatens  and  declares  his  intention  to  issue 
the  notice  of  election  in  his  county  for  the 
election  of  three  members  of  the  house  of  rep- 
resentatives for  the  eighteenth  senatorial  dis- 
trict, and  to  have  the  oallots  for  the  election 
printed  accordingly,  so  far  as  the  same  per- 
tains to  the  representatives  in  the  general  as- 
sembly, bv  means  whereof,  and  bv  reason  of 
the  premises,  the  legal  voters  or  Vermilion 
county  will  be  induced  to  and  will  cast  their 
votes  for  members  of  the  general  assembly  for 
a  district  of  which  Vermilion  county  does  not 
legally  form  a  part,  and  no  vote  can  be  cast  at 
such  election  for  members  of  the  general  as- 
sembly for  the  district  of  which  the  county 
does  legally  form  a  part,  by  means  whereof 
the  election  of  meml>erB  of  the  general  assem- 
bly will  be  invalid  and  of  no  effect;  that,  un- 
less restrained  by  the  order  of  the  court  from 
iasuing  or  cansing  to  be  posted  notices  of  elec- 
tion as  above  set  forth,  the  county  clerk  will 
issue  SQCh  notices,  and  cause  them  to  be  posted, 
and  petitioner  will  be  greatly  damaged,  and 
will  be  deprived  of  his  constitutional  right  of 
becoming  a  candidate  for  member  of  thenouse 
of  representatives  in  the  district  of  which  he  is 
a  resident,  and  of  being  voted  for  bv  the  legal 
voters  of  that  district,  and  also  of  the  right  of 
voting  for  candidates  for  the  general  assembly 
for  that  district;  that,  by  reason  of  the  matters 
above  set  forth,  the  people  of  this  state  will  be 
deprived  of  the  right  of  equal  and  proportion- 
ate representation,  as  provided  and  recognized 
hv  the  constitution  of  the  state.    It  is  further 
alleged  that  if  the  Apportionment  Act  of  1898 
is  invalid,  as  the  complainant  is  advised  and 
believes,  the  legal  voters  of  Vermilion  county 
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are  entitled  to  vote  for  and  elect  a  member  of 
the  state  senate  in  the  next  general  assembly; 
that  the  county  clerk  threatens  to  and  declares 
it  to  be  his  intention  to  omit  from  the  election 
notices  anv  call  or  notice  for  the  election  of  a 
member  or  the  state  senate,  and  to  omit  from 
the  ballots  which  he  will  cause  to  be  printed 
for  the  election  in  the  county  the  name  of  any 
candidate  for  the  ofOice  of  senator,  so  that  the 
legal  voters  of  the  county,  including  the  com- 
pUinant,  will  be  deprived  of  the  constitutional 
rl^ht  of  voting  for  a  candidate  for  state  sen- 
ator at  the  I^ovember  election.  It  is  also  al- 
lented  that  the  general  assembly  passed  another 
apportionment  act,  which  was  approved  May 
16, 1898,  which  act  was  in  all  respects  identical 
with  the  act  before  referred  to,  except  that  it 
omitted  from  the  seventh  senatorial  district 
the  town  of  Riverside,  and  which  act  the  act 
above  referred  to,  and  approved  June  16, 1898, 
purports  to  have  repealed;  but  it  is  alleged 
that  the  Act  of  May  16,  1898,  is  subject  to  aU 
the  objections  above  set  forth  in  relatton  to  the 
Act  of  June  15,  1898,  and  is  for  the  same  rea* 
sons  unconstitutional  and  void.  The  prayer 
of  the  biU  is  that,  upon  the  hearing  of  the 
cause,  both  acts  be  declared  unconstitutional 
and  void,  and  held  to  be  of  no  effect;  and  that 
a  writ  of  inlunction  issue  to  Walter  0.  Tuttle, 
countv  clerk  of  Vermilion  county,  restraining 
him  irom  issuing,  or  causing  to  be  posted, 
notices  of  election  calling  an  election  for  the 
house  of  representatives  for  the  eighteenth 
senatorial  district;  and  that  such  injunction  be 
made  perpetual;  and  that  the  court  grant  to 
the  petitioner  and  to  the  people  all  such  other 
and  further  relief  as  the  case  demands. 

The  defendant  answered,  admitting  the  alle- 
gations of  the  bill,  except  that  he  denied  that 
the  complainant's  rights  were  infringed  by  the 
matters  thus  alleged;  that  the  senatorial  dis- 
tricts created  by  the  act  in  question  are  not 
compact  and  contiguous;  and  that  the  act  if 
unconstitutional  and  void;  and  also  excepting 
that  the  defendant  says  that  he  cannot  answer 
whether  the  districts  are  as  nearly  equal  as 
practicable,  and  whether  the  population  of 
some  of  the  districts  is  unnecessarily  greater  or 
less  than  the  given  ratio.  A  replication  was 
filed,  and  a  hearing  was  had  upon  the  bill,  the 
admissions  made  by  the  answer,  and  the  repli- 
cation; and,  at  such  hearing  a  decree  was  en- 
tered dismissing  the  bill,  at  the  complainant's 
cost,  for  want  of  equity. 

In  the  other  case,  of  which  the  title  is  given 
above,  W.  G.  Blair  filed  his  bill  in  chancery, 
in  the  circuit  court  of  Sangamon  county, 
against  William  H.  Hinrichsen,  the  secretary 
of  state,  alleging  that  the  complainant  is  a  res- 
ident of  the  county  of  Jefferson,  and  a  legal 
voter  in  that  county,  and  qualified  to  hold  the 
office  of  member  of  the  general  assembly,  and 
is  a  candidate  of  his  party  for  that  office  in 
and  for  the  forty-seventh  senatorial  district,  as 
formed  by  the  apportionment  act  approved 
March  1,  18*3^,  consisting  of  the  counties  of 
Jefferson,  Hamilton,  and  White.  The  bill  at- 
tacks the  Apportionment  Act  of  1898  upon 
substantially  the  same  grounds  alleged  in  the 
bill  of  James  P.  Fletcher,  and  also  attacks  the 
Apportionment  Act  of  Mav  6,  1882,  dividing 
the  state  into  senatorial  districts  on  similar 
grounds,  and  praying  to  have  both  the  Acts  of 
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1803  and  1882  declared  nDcoDstitutioDal  and 
Toid.  The  bill  alleges  that  the  secretary  of 
•tate  declares  that  it  is  his  iDtentioD  to  certify 
fbe  Dames  of  candidates  who  are  Dominated  in 
the  varioiis  ways  now  provided  by  law  as  can- 
didates for  the  general  assembly,  from  the  dis 
tricts  as  fixed  oy  the  Apportionment  Act  of 
1893,  if  that  act  is  constitutional,  but  that,  if 
it  is  held  to  be  unconstitutional,  he  will  then 
certify  the  names  of  caodidates  nominated  for 
the  senatorial  districts  as  fixed  by  the  Act  of 
1882,  and  that  he  will  so  act  unless  restrained 
by  the  court  from  so  doine,  and  the  complain- 
ant will  be  deprived  of  bis  right  to  have  his 
name  printed  upon  the  tickets  and  voted  for 
at  the  next  general  election  of  members  of  the 

rneral  assembly;  that,  if  the  secretary  of  state 
not  enjoined  from  certifying  the  names  of 
such  candidates,  a  large  amount  of  money  will 
be  expended  in  and  about  printing  the  tickets 
containing  the  names  of  the  candidates  from 
districts  l^rmed  by  unconstitutional  and  void 
laws;  that  the  public  money  used  in  printing 
such  tickets  will  be  wholly  wasted;  and  that 
the  complainant  is  a  citizen  and  taxpayer  of 
ibe  state.  The  bill  prays  that  both  of  the  Ap- 
portionment Laws  of  1898  and  the  Apportion- 
ment Act  of  1882  be  each  and  all  declared  un- 
constitutional and  void,  and  that  of  1872  be 
declared  in  full  force;  and  that  the  secretary 
of  state  be  enjoined  ftrom  certifying  the  name 
of  any  candiaate  who  may  be  nominated  for 
election  to  the  next  general  assembly  from  dis- 
tricts formed  under  either  of  the  Acts  of  1898, 
or  under  the  Act  of  1882;  and  that,  at  the 
hearing,  the  injunction  be  made  perpetual: 
and  also  a  general  prayer  for  relief. 

A  general  demurrer  to  this  bill  was  sustained 
by  the  court;  and,  the  complainant  electing  to 
abide  by  his  bill,  a  decree  was  entered  dismiss- 
ing the  bill,  at  the  complainant's  costs,  for 
want  of  equity,  and  the  complainant  has  ap- 
pealed to  this  court.  The  two  cases  have  been 
consolidated  in  this  court  for  the  purposes  of 
argument,  and,  as  they  involve  substaDtially 
the  same  legal  propositions,  they  will  be  con- 
sidered together. 

From  the  foregoing  statement  of  these  two 
bills,  it  seems  to  be  perfectly  plain  that  the 
entire  scope  and  object  of  both  is  the  assertion 
and  protection  of  political,  as  contradistin-  j 
ffuished  from  civil,  personal  or  property  rights. 
ui  both  the  complainant  is  a  legal  voter,  and  a 
candidate  for  a  particular  elective  oflQce;  and 
by  his  bill  he  is  seeking  the  protection  and  en- 
forcement of  his  right  to  cast  his  own  ballot 
in  a  legal  and  effective  manner,  and  also  his 
right  to  be  such  candidate,  to  have  the  election 
eall^  and  held  under  the  provisions  of  a  valid 
law,  and  to  have  his  name  printed  upon  the 
ballots  to  be  used  at  such  election,  so  that  he 
may  be  voted  for  in  a  legal  manner.  The 
rights  thus  asserted  are  all  purely  political; 
Bor,  so  far  as  this  question  is  concerned,  is  the 
matter  aided  in  the  least  by  the  attempt  made 
by  the  complainant  in  each  bill  to  litigate  on 
behalf  of  other  voters  or  of  the  people  of  the 
state  generally.  The  claims  thus  attempted 
to  be  set  up  are  all  of  the  same  nature,  and 
are  none  the  less  political. 

As  defined  by  Anderson,  a  civil  right  is  *'a 
right  accorded  to  every  member  of  a  district 
community  or  nation,"  while  a  political  right 
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is  a  "right  exercisable  In  the  adroinistratioft 
of  government."    Anderson,  Law  Diet.  905. 
Says  Bouvler:    'Political  rights  consist  in  the 
power  to  participate,  directly  or  indirectly,  iu 
the  establishment  or  management  of  the  gov- 
rrnment.    These  political  rights  are  fixed  by 
the  constitution.    Every  citizen  has  the  right 
of   voting   for   public  officers,  and  of  being 
elected.    These  are  the  political  rights  which 
the  humblest  citizen  possesses.     Civil  riebts- 
are  those  which  have  no  relation  to  the  estab- 
lishment, support,  or  management  of  the  gov- 
ernment.   They  consist   in   the  power  of  ac- 
quiring and  enjoying  property,  or  exercising 
the  paternal  or  marital  powers,  and  the  like. 
It  will  be  observed  that  every  one,  unless  de- 
prived of  them  by  sentence  of  civil  death,  is* 
in  the  enjoyment  of  the  civil  rights,  which  is- 
not  the  case  with  political  rights:  for  an  alien, 
for  example,  has  no  political,  although  in  full 
enjoyment  of  the  civil  rights."    3  Bouyier^ 
Law  Diet  597. 

The  question,  then,  is  whether  the  asser* 
tion  and  protection  of  political  ricbts,-as  ia- 
dicial  power  is  apportioned  in  this  stale  be- 
tween courts  of  law  and  courts  of  chancery, 
are  a  proper  matter  of  chancery  jurisdiction. 
We  would  not  be  understood  as  holding  that 
political  rights  are  not  a  matter  of  Judicial 
solicitude  and  protection,   and   that   the  ap- 
propriate Judicial  tribunal  will  not,  in  propiT 
cases,  give  them  prompt  and   efficient  pro- 
tection, but  we  think  they  do  not  come  with- 
in the  proper  cognizance  of  courts  of  equity. 
In  Sheridan  v.  Colvin,  78  Dl.  287.  this  court, 
adopting,  in  substance,  the  lan^age  of  Kerr 
on  Injunctions,  said:    "It  is  elementary  law^ 
that  the  subject  of  the  Jurisdiction  of  the  court 
of  chancery  is  civil  property.     The  court  is- 
conversant  only  with  the  questions  of  property 
and  the  maintenance  of  dyil  rights.     Injury  to* 
propert}r,  whether  actual  or  prospective,  is  the 
foundation  on  which   the  Jurisdiction    rests. 
The  court  has  no  Jurisdiction  in  matters  merely 
criminal  or  merely  immoral,  which  do  not  a^ 
feet  any  right  of  property.     Nor  do  matters  of 
a  political  character  come  within  the  Jurisdic- 
tion of  the  court  of  chancery.     Nor  has  tbe- 
courtof  chancery  iurisdiction  to  interfere  with 
the  public  duties  of  any  department  uf  the  gov- 
ernment, except  under  special  circumstances, 
and  where  neceFsary    for    the    protection  of 
rights  or  property.      In  that  case  the  police 
commissioners  of  the  city  of  Chicago  filed  their 
bill  in  chancery  against  the  mayor,  the  mem- 
bers of  the  oomnaon  council,  and  certain  of- 
ficers of  the  city  to  restrain  the  enforcement  of 
the  city  ordinance  reorganizing  the  police  force 
of  the  city,  and  depriving  the  complainants  of 
their  functions  as  police  commissioners,  it  be- 
ing claimed  that  the  common  council  had  no 
power  to  pass  the  ordinance,  and  that  it  was 
consequently  void.    It  was  held  that  the  rights 
which  were  thus  sought  to  be  protected  and 
enforced  were  purely  political,  and  that  a  court 
of  chancery,  therefore,  had  no  jurisdiction  to 
interiere  with  the  passage  or  enforcement  of 
the  ordinance.    In  Liekey  v.  Bfed,  78  111.  261. 
a  bill  in  cbancery  was  filed  by  the  state's  at- 
torney of  Cook  county,  and  by  taxpayers  of 
the  city  of  Chicago,  to  restrain  the  membersof 
tbe  common  council  of  tbe  city  and  the  city 
clerk  from  canvassing  the  returns  of  the  elec> 
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tkm  bdd  In  tbe  city  April  28.  1875,  upon  tbe 
question  whether  the  city  would  become  in- 
corporated under  tbe  general  incorporation  act. 
It  was  claimed  that  the  election,  for  certain 
leaaoDS,  was  void,  and  also  that  ^rosa  frauds 
had  been  perpetrated  at  the  election,  by  de- 
porting a  large  number  of  ballots  in  tbe  ballot 
boxes  which  nad  not  been  cast  by  the  voters, 
and  that  a  large  number  of  the  illegal  and 
fraudulent  votes  in  favor  of  organization  had 
been  cast,  and  that  various  other  irregularities, 
having  the  effect  of  invalidating  the  election, 
had  intervened.  A  preliminary  injunction 
having  been  awarded,  it  was  disregarded  bv 
the  city  ofScers,  who  proceeded,  notwithstand- 
ing, to  canvass  the  vote  and  declare  tbe  result. 
Various  of  the  city  officers  and  their  advisers 
were  attached  and  fined  for  contempt,  and,  on 
appeal  to  this  court  from  the  judgment  for  con- 
tempt, it  was  held  that  the  matter  presented 
by  the  bill  was  a  matter  over  which  a  court  of 
chancery  had  no  larisdiclion,  and  that  tbe  in- 
junction was  void,  so  that  its  violation  was  not 
an  act  which  subjected  tbe  violators  to  pro- 
ceedings for  contempt.  In  Harris  v.  Sehryock, 
82  111.  119.  it  was  held  that  the  power  to  hold 
an  election  is  political,  and  not  judicial,  and 
that  a  court  of  equity  has  no  jurisdiction  to 
restrain  officers  from  the  exercise  of  such 
powers;  and  it  was  said  that  this  was  in  ac- 
cordance with  repeated  decisions  of  this  court, 
snd  in  support  of  that  statement.  People  v. 
Oaletburg,  48  111.  485;  Walton  v.  Deeding,  61 
HI.  201;  Daret  v.  Peopfe,  62  111.  806;  and 
Dickey  v.  Reed,  iupra,  are  cited.  So  in  Dela- 
Jtantyy.  Warner,  75  111.  185,  20  Am.  Rep.  287. 
it  was  held  that  a  court  of  equity  has  no  juris- 
diction to  entertain  a  bill  to  enjoin  the  mayor 
and  aldermen  of  a  city  from  removing  a  party 
from  office,  and  appointing  a  auccessor,  and 
from  preventing  the  party  from  discharging 
his  duties  after  removid  by  them,  as  tbe  party's 
remedy  at  law  ia  complete  by  quo  warranto 
sgainstthe  successor,  or  by  mandamus  against 
the  mayor  and  council  men.  In  Georgia  v. 
8tanUm,  78  U.  8.  6  Wall.  60, 18  L.  ed.  721,  a 
bill  was  filed  by  the  state  of  Georgia  against 
the  secretary  of  war  and  other  officers  repre- 
senting the  executive  authority  of  the  United 
States,  to  restrain  them  in  the  execution  of  the 
sets  of  congress  known  as  the  ^'Reconstruction 
Acts,"  on  tne  ground  that  the  enforcement  of 
those  acts  would  annul  and  totally  abolish  the 
existing  state  government  of  the  state,  and  es- 
tablish another  and  different  one  in  its  place, 
and  would,  in  effect,  overthrow  and  destroy 
the  corporate  existence  of  the  state,  by  depriv- 
ing it  of  all  means  and  instrumentalities  where- 
by its  existence  might  and  otherwise  would  be 
maintained;  audit  was  held  that  the  bill  called 
for  a  judgment  upon  a  political  question,  and 
that  it  would  not  therefore  be  entertained  by  a 
court  of  chancery;  and  it  waa  further  held  that 
the  character  of  the  bill  was  not  changed  bv 
the  fact  that,  in  setting  forth  the  political 
Tights  sought  to  be  protected,  it  averred  that 
llie  state  had  real  and  personal  property,  such, 
for  example,  as  public  buildings,  etc.,  of  the 
^joyment  of  which,  by  the  destruction  of  its 
corporate  existence,  the  state  would  be  de- 
prived, such  averment  not  being  the  substan- 
tial ground  of  the  relief  sought  In  Re  Saw- 
jvr,  124  U.  8.  200,  81  L.  ed.  102,  it  was  held 
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that  the  circuit  court  of  tbe  United  States  bad 
no  jurisdiction  to  entertain  a  bill  in  equity  to. 
rrstrain  the  mayor  and  committee  of  a  city  in 
Nebraska  from  removing  a  city  officer  upoa 
charges  filed  against  him  for  misfeasance  in 
office,  and  that  an  injunction  issued  on  such 
bill,  as  well  as  an  order  committing  certain 
persons  for  contempt  in  disregarding  the  in- 
junction was  absolutely  void.  In  that  case 
the  court  says:  "Tbe  office  and  jurisdiction  of 
a  court  of  equity,  unless  enlarged  by  express 
statute,  are  limited  to  the  protection  of  rights 
of  property.  It  has  no  jurisdiction  over  tbe 
prosecution,  the  punishment,  or  the  pardon  of 
crimes  or  misdemeanors,  or  over  the  appoint- 
ment and  removal  of  public  officers.  To  as- 
sume such  jurisdiction,  or  to  sustain  a  bill  in 
equity  to  restrain  or  relieve  against  proceed- 
ings for  the  punishment  of  offenses,  or  for  the 
removal  of  public  officers,  if  to  invade  tbe  do- 
main of  tbe  courts  of  common  law.  or  of  the 
executive  and  administrative  department  of  the 
government"  In  support  of  its  decision, 
the  court  cites,  among  various  other  cases,  the 
decisions  of  this  court  in  Belahanty  v.  Wamar^ 
Sheridan  v.  Cohin^  and  Dickey  v.  Reed,  abo?e 
referred  to,  and  quotes  with  approval  the  pas- 
sage in  tbe  opinion  in  i^A^rttfan  v.  Colmn,  above 
set  forth,  taken,  in  substance,  from  Kerr  on 
Injunctions.  Other  authorities  of  similar  im- 
port might  be  referred  to,  but  tbe  foregoing 
are  amply  sufficient  to  show  that  wherever  the 
established  distinctions  between  equitable  and 
common  law  jurisdiction  are  observed,  as  thej 
are  in  this  state,  courts  of  equity  have  no  au- 
thority or  jurisdiction  to  interpose  for  the  pro- 
tection of  rights  which  are  merely  political,  and 
where  no  civU  or  property  right  is  Involved. 
In  all  such  cases  tbe  remedv,  if  there  is  one, 
may  be  sought  in  a  court  or  law.  The  extra- 
ordinary iurlsdiction  of  courts  of  chancery  can- 
not therefore  be  invoked  to  protect  the  right  of 
a  citizen  to  vote  or  to  be  voted  for  at  an  elec- 
tion, or  his  right  to  be  a  candidate  for  or  to  be 
elected  to  any  office;  nor  can  it  be  invoked  for 
the  purpose  of  restraining  the  holding  of  an 
election,  or  of  directing  or  controlling  tbe 
mode  in  which,  or  of  determining  the  rules  of 
law  in  pursuance  of  which,  an  election  shall  be 
held.  These  matters  involve  in  themselves  no 
property  rights,  but  pertain  solely  to  the  po- 
litical administration  of  government  If  a 
public  officer,  charged  with  political  adminis^ 
tration.  has  disobeyed  or  threatens  to  disobey 
the  mandate  of  the  law,  whether  in  respect  to 
calling  or  conducting  an  election  or  otherwise, 
the  party  injured  or  threatened  with  injury  in 
his  political  rights  is  not  without  remedy;  but 
his  remedy  must  be  sought  in  a  court  of  law, 
and  not  in  a  court  of  chancery. 

The  only  decision  to  which  we  are  referred 
In  which  relief  of  the  character  of  that  sought 
in  this  case  was  given  in  what  wm  \n  substance 
an  equitable  proceeding  is  Stat6  /.  Gunning- 
ham,  88  Wis.  90.  17  L.  R.  A.  146.  That  waa 
an  original  proceeding  brought  in  tbe  supreme 
court  of  Wisconsin,  to  test  the  validity  of  the 
apportionment  law,  passed  by  the  legislature 
of  that  state,  dividing  tbe  state  into  legislative 
districts.  An  injunction  was  prayed  to  re- 
strain the  secretary  of  state  from  publishing 
notices  of  an  election  of  members  of  tlie  senate 
and  assembly  in  tbe  legislative  districts  at/ 
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tempted  to  be  created  bj  that  act,  and  from 
flling  and  preserying  Id  bis  office  certificates  of 
nommatioD  and  nomination  papers,  and  from 
oertifyine  the  same  to  the  several  county 
clerks,  ^he  court  enlertained  Jurisdiction  of 
the  proceeding,  and,  on  final  bearing,  awarded 
a  perpetual  injunction  as  prayed  for.  We  have 
carefully  considered  the  case  as  reported,  and, 
if  we  understand  it  correctly,  it  cannot,  in  our 
opinion,  be  regarded  as  an  authority  in  favor 
of  equity  jurisdiction  In  the  case  before  us.  In 
this  connection  it  may  be  borne  in  mind,  as  a 
matter  of  some  importance,  that  the  Wisconsin 
Code  of  Procedure  attempts  to  abolish  the  dis- 
tinction between  actions  at  law  and  in  equity; 
but  as  to  precisely  how  far  that  statutory  pro- 
vision has  been  held  to  have  broken  down  the 
distinctions  l>etween  common-law  and  equitable 
remedies  we  do  not  pretend  to  be  accurately 
advised.  But,  whether  that  distinction  is  held 
to  remain  practically  unaffected  by  the  statute 
or  not,  it  appears  from  the  opinion  of  the  court 
that  its  jurisdiction  to  grant  a  remedy  by  in- 
junction in  that  case  was  based  solely  upon 
that  provision  of  the  constitution  of  Wisconsin 
which  gives  to  the  supreme  court  Jurisdiction 
"to  issue  writs  of  habeas  corpus,  mandamus, 
iniunction,  quo  warranto,  certiorari,  and  other 
original  and  remedial  rights,  and  to  hear  and 
determine  the  same.  Const  art  7,  §  8.  In 
construing  this  provision  of  the  constitution, 
the  court  holds  that  these  various  writs,  and 
injunction  among  them,  are  prerogative  writs; 
■«nd  that  the  supreme  court  is  thereby  given 
original  jurisdiction  in  all  judicial  questions 
affecting  the  sovereignty  of  the  state,  its  fran- 
•chises  and  prerogatives,  or  the  liberty  of  the 
people;  and  that  an  injunction  and  mandamus 
are  thereby  made  correlative  remedies,  so  as 
to  authorize  resort  to  injunction  to  restrain  ex- 
cess of  action  in  the  same  class  of  cases  where 
mandamus  may  be  resorted  to  for  the  purpose 
of  supplying  defects.  Thus,  the  court,  in  the 
opinion,  quoting  the  language  of  a  former  de- 
ciBion  in  which  this  constitutional  provision  is 
construed,  says:  *'And  it  is  very  safe  to  as- 
sume that  the  constitution  gives  iniunction  to 
restrain  excess  in  the  same  class  of  cases  as  it 
gives  mandamus  to  supplv  defect;  the  use  of 
the  one  wnt  or  the  other  in  each  case  turning 
solely  on  the  accident  of  overaction  or  short- 
coming of  the  defendant;  and  it  may  be  that, 
where  defect  and  excess  meet  in  a  single  case, 
the  court  might  meet  both,  in  its  discretion,  by 
one  of  the  writs,  without  being  driven  to  send 
out  both,  tied  together  with  red  tape,  for  a 
single  purpose. **  And  again:  "Inasmuch  as 
the  use  of  the  writ  of  iniunction,  in  the  exer- 
cise of  the  original  jurisdiction  of  this  court, 
is  correlative  with  the  writ  of  mandamus,  the 
former  issuing  to  restrain  where  the  latter  com- 
pels action,  it  is  plain  that  this  case,  as  against 
the  respondent  is  a  proper  one  for  an  injunc- 
tion to  restrain  unauthorized  action  by  him  in 
m  matter  where  his  duties  are  clearly  minister- 
ial, and  affect  the  sovereignty  riehts  and  fran- 
ehises  of  the  state,  and  the  liberties  of  the  peo- 
ple.* It  thus  seems  plain  that  in  view  of  the 
construction  of  the  constitution  of  Wisconsin 
adopted  by  the  supreme  court  of  that  state,  the 
prerogative  writ  of  injunction  of  which  that 
ooort  is  gtren  original  Jurisdiction  is  a  writ 
of  a  different  nature,  iad  having  a  differ- 
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ent  scope  and   purpose,    from   an  ordinary 
injunction  In  equity.    Where  the  established 
distinction  between  equitv  and  common- law 
jurisdiction  are  observed,  injunction  and  man- 
damns  are-  not  correlative  remedies,  in  the 
sense  of  being  applicable  to    the  same  snb- 
ject-matter,  the  choice  of  a  writ  to  be  resorted 
to  in  a  particular  case  to  depend  upon  whether 
there  is  an  excess  of  action  to  be  restrained  or 
a  defect  to  be  supplied.    The  two  writs  prop- 
erly pertain  to  entirely  different  jurisdictions, 
and  to  different  classes  of  proceedings,  in  junc- 
tion being  the  proper  writ  only  in  cases  of  equi- 
table cognizance,  and  mandamus  beiuff  a  com- 
mon-law writ,  and  applicable  only  m  cases 
coming  within  the  appropriate  jurisdiction  of 
courts  of  common  law.    Besides,  it   would 
seem  that,  in  Wisconsin,  the  writ  of  injunction 
of  which  the  supreme  court  is  given  oriipnal 
Jurisdiction  is  not  limited,  as  is  the  jurfidic- 
tion  of  courts  of  equity,  to  cases  involving 
civil  or  property  riebts,  but  may  be  resorted  to 
in  all  cases  "affecting  the  sovereignty  of  the 
state,  its  franchises  or  prerogatives,  or  the  lib- 
erties of  the  people,"  thus  including  within 
its  scope  the  protection  of  political  as  well  as 
civil  or  property  rights.    It  thus  seems  plain 
that  State  v.  Ounntngham  was  decided  under 
a  judicial  system  offering  essentially  from 
ours,  and  that  it  cannot  be  resorted  to  as  an 
authority  upon  the  question  of  the  Jurisdiction 
of  courts  of  equity  in  this  state  in  cases  of  this 
character. 

The  Jurisdiction  of  a  court  of  equi^  Is 
sought  to  be  sustained  in  the  present  cases, 
however,  on  the  ground  that  the  bills  are  by 
taxpayers  to  restrain  the  misapplication  of 
public  moneys,  and  the  incurring  of  an  unau- 
thorized municipal  indebtedness.  If  it  be  ad- 
mitted that  a  taxpayer  may,  in  a  proper  case, 
file  a  bill  in  his  own  name,  for  such  a  purpose, 
— a  question  which  we  do  not  deem  it  neces- 
sary to  discuss. — ^it  seems  plain  that  no  case  for 
the  interposition  of  equity  on  that  ground  is 
here  made  out  It  may  be  noticed,  m  the  first 
place,  that,  while  it  is  alleged  that  holding  the 
election  will  necessitate  a  certain  amount  of 
election  expenses,  that  fact  does  not  seem  to  be 
set  forth  as  an  independent,  substantive  ffround 
for  relief,  nor  does  either  bill  pray  that  tSe  elec- 
tion itself  be  en  joined,  so  as  to  avoid  the  incur- 
ring of  an  illegal  municipal  indebtedness. 
The  act  sought  to  be  restrained  in  one  case  is 
the  issuing  of  notices  of  the  election  of  mem- 
bers of  the  general  assembly  in  and  for  the 
districts  formed  by  the  Apportionment  Act  of 
1898,  and  the  act  souoht  to  be  enjoined  by  the 
other  bill  is  the  certifying  by  the  secretary  of 
state  of  the  name  of  any  candidate  nominated 
for  election  under  the  Acts  of  1898  or  the  Act 
of  1882;  but  it  is  not  aUeeed  or  shown  in  any 
way,  eiUier  directly  or  by  Inference,  that  either 
of  the  acts  thus  sought  to  be  restrained  will  of 
themselves  involve  the  expenditure  of  publio 
money  or  the  incurring  of  any  indebtedness. 
The  expenditures  which  the  complainants,  as 
taxpayers,  might  seek  to  avoid,  if  any  such 
are  to  be  incurred,  will  result  from  the  hold- 
ing of  the  election;  and  neither  bill  prays  for 
an  iniunction  to  restrain  the  public  officers 
from  incurring  the  expenses  incident  to  hold- 
ing the  election  itself.  Indeed,  it  is  so  well 
settled  that  courts  will  not  enjoin  the  holding 
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of  an  election  that.  In  drafting  the  bUlfl,  the 
pleaders  did  not  venture  to  pray  for  that  species 
of  relief.  Furthermore,  as  is  of  course  well 
known,  the  election  to  be  held  in  November, 
1894,  will  not  be  confined  to  the  choice  of  sena- 
tors and  representatlTesIn  the  general  assemblj, 
hut  it  will  be  for  the  election  of  state  treasurer, 
members  of  congress,  and  certain  county  offi- 
cers; and  it  is  not  pretended  that,  sofar  as  those 
officers  are  concerned,  the  election  will  be  in 
SDy  respect  Ulegal  or  unauthorized.  Nor  is  it 
shown,  at  least  by  any  clear  or  intelligible  aver- 
ment, that  voting  for  senators  and  representa- 
tives in  the  general  assembly  in  and  for  the 
districts  created  by  the  apportionment  acta  in 

anestion,  will  in  anv  material  degree  increase 
M  expense  of  holding  the  election.    In  no 
fiew,  Uien,  can  it  be  held  that  the  complain- 


ants, as  taxpayers,  have  made  out  a  case  for  aa 
injunction  to  restrain  the  public  auUioritias 
from  doing  acts  whereby  an  illegal  indebted- 
ness wfll  M  incurred. 

After  giving  the  cases  patient  consideration^ 
we  are  unanimously  of  the  opinion  that  these 
bills  present  no  cases  entitlinff  the  oomplaia- 
ants  to  relief  in  a  court  of  equity.  Having 
reached  that  conclusion,  it  is  unnecessary  fot 
us  to  express  any  opinion  upon  the  other  ques- 
tion raised  by  counsel  in  their  arguments;  bnt» 
upon  the  sole  ground  that  the  cases  made  bj 
the  bills  are  not  within  the  jurisdiction  of  m 
court  of  equity,  the  decrees  of  the  courts  be- 
low dismissing  the  bills  for  want  of  equity  will 
be  affirmed. 

I}eereei  afflrmei. 


MISSOURI  SUPREME  COURT.  (In  Bana) 


0.  P.  ELLERBE.  Appt,^ 

V. 

Anthony  E.  FAUST,  Respt. 
( Mo. ) 

1.  Areeolntion  of  the  maeonie  order 
dmaying  membership  to  saloon  keep- 
ers applies  to  ezlBtiDff  members,  if  they  con- 
tinue  thereafter  In  that  bustnees. 


8«   The  termination  of  membership  In  a 
masonic  lod^re,  which  Is  in  snbstaace 

and  effect  an  expolalon*  althoagh  not  so 
In  form,  forfeits  membership  in  a  masonic  mo* 
tual  benefit  association,  which  not  only  provides 
that  expulsion  from  the  lodge  shall  work  a  for- 
feiture of  membership  in  the  association,  but  also 
makes  it  a  requisite  for  membership  that  the  ap- 
plicant be  a  mason  in  vood  standinir. 

8«   Pa jmente  of  assessments  in  a  benefit 


Noxa—iyreet  o/  ixpuMon  from  a  9oeUty  to  dutroy 
right  to  inturance  connected  therewUh. 

The  above  case  seems  to  be  the  flrst  in  which  a 
dMnctlon  has  been  considered  between  member- 
ship In  a  society  or  paternal  order  and  the  right  to 
insurance  connected  therewith  with  respect  to  the 
effect  of  an  expulsion  tiom  the  order. 

Inall  the  oases  hereinafter  cited  it  seems  to  haTe 
heen  assumed  that  expulsion  from  the  order  for- 
feited all  rights  of  the  member  to  tosu  ranee  belong- 
ing to  memlMrship.  But  these  cases  are  here  pre- 
sented to  show  that  valid  expulsion  for  whatever 
oause  has  been  uniformly  held  fatal  to  such  insur- 
■Doe.  Oases  of  forfeiture  of  insurance  for  nonpay- 
ment of  dues  have  not  been  included  here,  as  the 
forfeiture  of  Insurance  In  such  cases  obvioudy 
lesalts  directly  therefrom  and  not  as  an  indirect 
result  of  expulsion.  It  should  be  noticed  also  that 
Id  the  main  case  there  were  two  distinct  associations 
snd  membership  in  the  benefit  society  was  depend- 
SDC  on  membenhip  in  the  other  and  broader  organ- 
iaUon  while  in  the  following  cases  the  expulsion 
WIS  from  the  same  organisation  which  gave  the 


Suits  on  the  benafU  corUJIeate. 

Where  the  member  has  been  regularly  expelled 
00  proper  notice  and  fair  hearing  in  accord  with 
the  oonstitution  and  by-hiws  of  the  order,  no  re- 
ooveiy  oan  thereafter  be  had  on  the  certificate. 
Ansoosta  Tribe  No.  IX.  Improved  Order  of  Bedmen 
V.  Mnrbach,  18  Md.  91.  71  Am.  Dec.  885;  Black  ft 
WUte-Smithe*  Boc.  v.  Vandyke,  2  Wtaart.  809. 

And  an  action  for  benefits  cannot  be  maintained, 
vheie  the  claim  was  disallowed  and  an  appeal 
taken  and  xeversed«  and  appeal  from  this  taken. 
PSDdIng  which  he  was  expeUed  for  fraud  in  this 
fieta^  and  on  appeal  from  this  the  expulsion  was 
soosldered  by  the  society  first  and  afllrmed  and  held 
to  he  an  adjudication  of  the  other  appeaL  nils  is 
•1>pioved  by  the  soort.   Woolsey  v.  Independent 


Order  Odd  Fellows,  Lodge  No.  28,  of  Bloomfleld,  81 
Iowa,  492. 

So  where  an  expeUed  member  brings  suit  for 
weekly  allowancee  accruing  prior  to  and  since  his 
expulsion,  and  a  judgment  is  rendered  that  no  re- 
covery oan  be  had  for  allowances  claimed  since  the 
expulsion  on  account  of  its  regularity,  this  is  a  bar 
to  any  other  action  for  a  recovery  of  the  same  or 
for  reinstatement.  Bachmann  v.  New  Yorker 
Deutcher  Arbiter  Bund.  64  How.  Pr.  442. 

And  where  the  constitution  provides  that  a  mem- 
ber In  good  standing  is  entitled  to  $600on  the  death 
of  his  wife,  and  he  receives  a  withdrawal  card  from 
his  lodge  and  then  applies  for  admission  to  two 
other  lodges  but  is  rejected  and  no  cause  assigned* 
he  cannot  recover  from  the  order,  on  the  death  of 
his  wife,  which  occurred  shortly  after  his  last  re* 
Jeotlon,  as  he  was  not  then  a  member  tn  good 
standing.  Meyer  v.  American  Star  Order,  S  N.  T» 
Supp.  492. 

And  in  Jones  v.  National  Mut  Ben.  Assa  (Ky.) 
Jan.  8.  1887,  it  was  stated  that  the  decision  of  an 
officer  within  a  corporation  acting  Judicially  on  the 
expulsion  of  a  member  would  be  ree  adjudicata  in 
the  absence  of  fraud,  but  that  was  not  the  question 
involved. 

And  in  Com.  ▼.  Pike  Beneficial  floe,  8  Watts  ft  SL 
247,  in  an  action  of  mandamus  it  was  stated  that 
where  the  member  has  had  a  hearing  according  to 
the  charter  and  there  Is  no  Irregularity  In  the  pro- 
ceeding, the  Judgment  of  the  society  Is  conclusive 
and  will  not  be  inquired  into  by  mandamus,  or  ao> 
tlon,  or  in  any  other  mode. 

And  in  Fritz  v.  Muck,  82  How.  Pr.  89,  in  an  action 
to  restore  an  expelled  member  where  the  court  re- 
quired him  to  be  reinstated,  it  refused  to  pass  on 
the  question  as  to  his  right  to  recover  weekly  pay- 
ments during  the  time  of  expulsion,  as  such  was 
proper  matter  for  the  regular  committee  of  the 
order  and  there  was  no  charge  of  fraud  or  bad 
flaith  against  it. 
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relation  after  forlbitiire  of  mem- 
bemhlpt  but  in  lernoranoe  of  that  fact,  do  not 
estop  the  meml)er  from  denying  his  liability  to 
pay  subsequent  assessments. 

(February  18,18M.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  St.  Louis  Circuit  Court  in  favor  of 
defendant  in  a  proceeding  brought  to  compel 
payment  of  assessments  made  on  behalf  oi  a 
mutual  insurance  company.    Afflrmed. 
The  facts  sufficiently  appear  in  the  opinion. 
Messrs.  James  E.  Hereford  and  M.  W. 
Huff  for  appellant. 
Mr.  Riuus  J.  Delano  for  respondent. 

Martii&t  Special  Judge,  delivered  the  opin- 
ion of  the  court: 

The  facts  in  this  case  are  substantially  like 
the  facts  in  the  case  of  Elkrbe  v.  Barney  (lilo.) 
28  L.  R.  A.  485,  with  one  exception.  That 
exception  includes  some  facts  which  tended  to 
show  that  the  respondent  was  not  a  member 
of  the  Masonic  Mutual  Benefit  Association  at 
the  date  of  the  assessments,  for  the  collection 
of  which  this  suit  was  brought.  The  court 
below  held  that  he  was  not  a  member  of  that 
date,  and  entered  Judgment  in  his  favor,  from 
which  the  superintendent  of  insurance  has  ap- 
pealed. 


A  clause  in  the  constitution  or  charter  of  the 
association,  as  it  existed  in  1888,  when  the  re- 
spondent became  a  member,  provides  that  '*a 
requisite  qualification  for  membership  shall  be 
that  the  applicant  be  a  Mason  of  good  stand- 
ing." The  association  was  established  for  the 
benefit  of  Masons  and  their  families.  ADOiber 
clause  in  the  constitution  or  charter  gave  the 
board  of  directors  power  to  make  and  amend 
by-laws  relating  to  the  forfeiture  of  meaiber- 
ship,  declaring  the  effect  thereof,  and  the 
manner  in  which  the  same  should  be  brought 
about.  In  October,  1888,  the  Grand  Lod^  of 
Free  and  Accepted  Masons  of  Missouri,  in- 
cluding the  subordinate  lodge  of  said  order,  to 
which  the  respondent  belonged,  passed  a  reso- 
lution barring  and  denying  saloon  keepers  (in- 
cluding the  respondent,  who  was  and  conUn- 
ued  to  be  a  saloon  keeper)  from  the  meaiber- 
ship  and  privileges  of  said  order  of  Masons. 
The  respondent,  upon  receiving  notice  of  this 
action,  acquiesced  in  it,  and  withdrew  from 
his  lodge,  and  thereafter  ceased  to  be  a  Mason 
in  good  standing.  In  October,  1890,  the  Ma- 
sonic Benefit  Association,  to  which  respondent 
also  belonged,  as  already  stated,  desiring  to 
comply  with  the  spirit  and  intent  of  the  order 
of  the  grand  lodge,  passed  a  by-law  to  the  ef- 
fect that,  if  any  of  its  members  should  become 
a  saloon  keeper  or  bar  keeper,  he  should  for- 


But  where  no  notice  or  boarioir  of  the  aocused 
member  was  eriven,  the  socfety  is  iiable  on  the  cer- 
tlfloate.  BownlDff  v.  St.  Columba^s  R.  C.  T.  A.  B. 
8oc.  10  Baiy,  262;  Simmons  v.  Syracuse,  B.  &  N.  F. 
A  Oswego  &  8.  Benev.  Boc.  82  N.  Y.  S.  R.  428. 

So  where  the  expulsion  was  for  a  cause  not  rec- 
osnized  by  tbe  contract,  constitution,  and  by-laws 
of  the  society,  a  recovery  was  allowed.  Mulroy  v. 
Supreme  Lodge  K.  of  H.  28  Mo.  App.  408. 

So  where  tbe  suspension  for  ninety-nine  years, 
which  was  the  same  as  an  expulsion,  was  ground- 
less' and  the  grand  lodge  had  reversed  such  Judg- 
ment after  the  death  of  the  member,  a  recovery 
was  allowed.  Yivar  v.  Supreme  Lodge  K.of  F. 
ttN.  J.L.466. 

And  in  a  suit  to  lecover  the  weekly  stipend  by  an 
expelled  member,  a  complaint  stating  that  there 
was  a  waiver  of  the  rule  as  to  his  being  over  age 
when  admitted,  and  that  he  was  expelled  for  leav- 
ing the  sick  room  without  the  permission  of  tbe 
physician  and  tbe  president  of  tbe  association,  will 
be  held  good  on  demurrer,  as  there  Is  no  allegation 
of  power  of  the  association  to  expel  on  that  ground, 
and  the  rule  that  pleading  is  construed  against  tbe 
pleader  is  changed  by  N.  Y.  Code,  S  160,  providing 
that  pleadings  shall  be  liberally  construed.  Olery 
T.  Brown,  61  How.  Pr.  (XBL 

A  judgment  of  expulsion  from  a  lodge  based  on 
appearance  and  admission  of  the  member  is  not 
binding  on  him  where  he  was  insane  at  the  time  of 
such  appearance  and  expulsion,  as  appearance  im- 
plies consent  which  cannot  be  given  by  an  insane 
person,  and  a  recovery  may  be  had  on  the  certifi- 
cate after  his  death  by  the  beneflciary.  Supreme 
Lodge  A.  O.  U.  W.  v.  Zuhlke.  liS  III.  29». 

But,  on  the  contrary,  in  Pfeiffer  v.  Weishaupt,  18 
Daly,  161,  It  was  held  in  an  action  on  a  benefit  cer- 
tificate, that  it  was  a  good  defense  that  the  mem- 
ber had  been  expelled  on  trial  and  hearing,  not- 
withstaodimr  his  insanity,  the  court  saying,  '^  A 
person  who  has  even  been  adjudged  a  luoatlc  and 
ofwbom  a  committee  both  of  person  and  estate  has 
been  appointed  may  be  sued  at  law  and  the  Judg- 
ment recovered  against  him  is  not  void." 

The  case  of  Ei4iiBBBa  v.  Faust  holds  that  a 
member  of  masonic  benefit  society  receiving  his 
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demit  card  on  account  of  a  by-law  excluding 
saloon  keepers  from  the  benefit  of  the  order,  is  not 
liable  for  assessments  made  thereafter  by  the 
order.  The  cases  on  tbe  question  of  liability  on  the 
certificate  except  this  are  cases  in  whlob  the 
society  is  sued,  and  the  liability  depends  generally 
on  the  eitect  of  the  Judgment  of  expulsion.  If  no- 
tice, hearing,  and  trial  are  fairly  given  acoordmir 
to  the  constitution  and  by-lawssuch  Judgment  will 
be  conclusive  and  defeat  a  recovery  .on  the  oertl- 
floate. 

DamaaeB, 

There  are  not  many  oases  on  the  question  of  dam- 
ages for  expulsion  of  a  member  of  a  benefit  society 
and  the  cases  conflict,  some  holding  that  be  has 
property  rights  of  which  he  could  not  be  deprived, 
and  at  least  is  entitled  to  nominal  damages  where 
he  was  expelled  without  notice  or  trial.  Ludowisk 
V.  Polish  Roman  Catholic  St.  Stanislaus  Kostka 
Benev.  Soo.  29  Mo.  App.  887. 

And  a  recovery  of  damages  to  the  extent  of  in- 
jury and  value  of  sick  benefits  to  which  the  mem- 
ber was  entitled  was  allowed  where  he  was  expelled 
without  notice  as  required  by  the  constitution  and 
by-laws.  Washington  Beneficial  Soc.  v.  Bacher,  20 
Pa.42S. 

But  Lavalle  v.  Soci6t6  St  Jean  Baptlste  de  W^oon- 
socket,  16  L.  R.  A.  802, 17  R.  1. 680.  holds  that  damages 
are  not  recoverable  for  an  expulsion,  as  such  claim 
admits  that  the  claimant  is  not  a  member,  and  be- 
sidee  it  would  be  difficult  to  provide  payment  for 
such  a  Judgment. 

And  In  Peyre  v.  Mutual  Relief  Soo.  of  the  French 
Zouaves,  90  Cal.  240,  it  was  held  that  a  recovery  of 
damages  could  not  be  had  as  tbe  expulsion  was 
substantially  in  accord  with  the  constitution,  but 
if  he  should  be  entitled  to  reinstatement  damages 
should  not  be  awarded  as  this  would  punish  bis 
friends  who  voted  against  his  expukion. 

And  a  Judgment  for  damages  for  expulsion  ts  a 
bar  to  an  action  of  mandamus  for  reinstarement. 
State  V.  Lipa,  28  Ohio  St.  666. 

Oases  of  mandamus  for  restoration  of  expelled 
member  are  not  included  in  this  note.  I.  T. 
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felt  bis  membership  in  the  same,  and  all  bene- 
fits therein,  and  bis  certificate  of  membership 
should  thereby,  ip90  facto,  become  null  ana 
'Yoid.  The  by-law  went  further,  and  provided 
that  a  failure  to  give  notice  of  the  adoption  of 
-the  by-law  riiould  have  no  effect  on  the  for- 
-felture.  It  also  declared  it  to  be  unlawful  to 
pay  any  benefits  under  any  such  certificate,  ir- 
respective of  any  knowledge  of  the  association, 
prior  to  the  member's  death,  of  the  fact  of  for- 
feiture, or  of  the  leceipt  of  assessments  after 
forfeiture.  It  also  forbade  the  officers  of  the 
association,  the  executive  committee,  and  tbe 
bofljrd  of  directors  to  receive  anv  assessments 
^Tom  any  member  after  notice  of  the  existence 
of  tbe  facts  constituting  an  ipw  facto  forfeiture 
of  his  membership.  ADother  by-law.  or  sec- 
tion of  a  by-law,  provided  that  an  "expulsion 
from  his  lodge  shall,  ipso  facto,  work  a  for- 
feiture of  membership  in  this  association." 
The  manifest  intention  of  this  action  of  the  as- 
sociation was  to  keep  in  line  with  the  lodges  of 
the  state,  from  which,  alone,  its  members  were 
recruited.  After  passage  of  the  edict  against 
saloon  keepers  by  the  united  lodges  of  the 
state,  no  one  pursuing  tbe  occupation  of  a  sa- 
loon keeper,  whether  technically  in,  or  for- 
mally expelled  from,  his  lodge,  could  be  re- 
ceived by  the  association  as  eligible  to  mem- 
bership. It  is  argued  by  counsel  for  appellant 
that  the  respondent  was  not  within  the  pur- 
view of  the  by-law  recited  by  us.  for  the  reason 
that  he  was  a  saloon  keeper  before  and  at  tbe 
time  it  was  passed,  and  therefore  did  not  be- 
come one  after  its  passage.  Tbe  by-law  must 
he  interpreted  eo  as  to  meet  tbe  abuse  or  thing 
prohibited,  and  to  correct  it,  if  possible.  Tbe 
intention  is  manifest  to  prevent  any  of  its 
members  from  pursuing  tbe  occupation  of  sa- 
loon keepers  or  bar  keepers.  < )f  course,  it  was 
not  intended  to  affect  the  standing  of  any  one 
who  bad  pursued  tbe  occupation  of  a  saloon 
keeper,  but  who,  upon  passage  of  tbe  law,  dis- 
continued that  occupation.  I  think  it  was  in- 
tended to  apply  to  only  such  as  should  be  or 
become  saloon  keepers  after  its  passage.  As 
the  respondent  is  admitted  to  have  continued 
1o  be  a  saloon  keeper  after  its  passage,  he 
•comes  within  the  operation  of  its  provisions, 
and,  accordinff  to  the  declared  effect  of  it,  lost 
hismembersbip,  tps0/ac^,  without  any  formal 
action  of  the  association. 

But,  irrespective  of  the  by-law  against  sa- 
loon keepers  passed  bv  the  association,  it  would 
«eem  that  the  respondent  lost  his  membership 
in  it  by  virtue  of  tbe  action  of  the  lodge  to 
irhich  be  belonged  debarring  him  from  mem- 
bership therein,  and  tbe  by-mw  of  the  associa- 
tion which  declared  that,  when  a  member  of 
the  association  suffered  expulsion  from  the 
lodge  to  which  he  belonged,  be  thereby,  ipso 
facto,  ceased  to  be  a  member  of  the  association, 
without  any  action  on  its  part. 

It  is  contended  by  counsel  for  appellant  that 
the  respondent,  although  ceasioi;  to  be  a  mem- 
ber of  the  lodge  to  which  he  had  belonged,  was 
not  formally  expelled  therefrom,  and  Uierelore 
-did  not  strictly  fall  within  the  operation  of  the 
by-law  which  discontinued  him  as  a  member 
-01  the  association,  ipw facto,  as  soon  as  he  was 
expelled  from  his  lodge.  The  termination  of 
his  memberabip  in  his  lodge  was  in  substance 
tod  effect  an  expuldon,  idthough  not  such  in 
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form.  He  was,  against  his  will,  iebarred  of 
all  tbe  rights  and  privileges  of  membership  by 
the  lodge,  on  account  of  his  being  and  continu- 
ing a  saloon  keeper.  After  this,  it  is  admitted 
that  he  took  bis  "demit."  I  do  not  see  what 
else  he  could  have  done.  He  had  no  rights  in 
the  lodge,  and,  as  a  law  abiding  citizen  it  was 
his  duty  to  go  away. 

It  is,  however,  contended  by  counsel  for  ap- 
pellant that  after  this  forfeiture  the  officers  of 
the  association  stili  recognized  and  treated  bim 
as  a  member  in  good  standing,  and  collected 
assessments  from  him,  prior  to  tbe  date  of  tbe 
assessments  for  which  this  suit  is  brought,  and 
that  tbe  eilect  of  this  treatment  was  to  restore 
bim  to  his  membership,  by  waiver  of  tbe  for- 
feiture, notwithstanding  he  continued  to  pur- 
sue the  occupation  of  a  saloon  keeper  all  tbe 
time.  This  position  is  attempted  to  be  sup- 
ported by  an  appeal  to  the  doctrine  of  estoppel. 
There  are  several  reasons  asainst  this  position, 
some  of  which  may  be  briefly  attended  to:  It 
is  possible  that  the  board  of  directors  could 
have  changed  the  by-law  directed  against  sa- 
loon keepers,  and  thus  relieved  tbe  respondent 
from  its  effect.  There  is  no  evidence  that  tbe 
board  did  this,  or  that  it  approved  of  any  act 
of  its  officers  tending  to  continue  the  respond- 
ent as  a  member.  Certainly,  the  executive 
committee,  and  tbe  other  officers  of  the  associa- 
tion who  are  claimed  to  have  made  and  col- 
lected assessments,  were  expressly  forbidden 
by  the  by-law  from  doing  this  in  respect  to 
saloon  keepers.  Tbe  by-law  could  not  be  set 
aside  by  them.  It  also  provides  that  no  action 
by  them  in  collecting  assessments  shall  operate 
to  relieve  any  member  from  a  forfeiiure. 
Moreover,  if  a  forfeiture  took  place  under  tbe 
by-law  relating  to  an  expulsion  from  tbe  mem- 
ber's lodge, — ^a  forfeiture  which,  ipso  facto, 
discontinued  tbe  respondent's  membership, — 
the  directors,  as  well  as  the  officers,  in  restor- 
ing bim,  would  seem  to  be  acting  in  violation 
of  tbe  clause  in  the  charter  which  authorized 
them  to  admit  only  Masons  in  good  standing. 
Again,  tbe  elements  of  an  estoppel  in  behalf  of 
tbe  association  are  evidentlv  wanting.  There 
is  no  evidence  of  fraud,  misrepresentation,  or 
imposition  upon  the  association.  An  estoppel 
which  might  possibly  be  invoked  by  tbe  re- 
spondent in  a  suit  against  the  association  is  not 
available  in  behalf  of  tbe  association  in  its  suit 
against  tbe  respondent.  The  unbrought  action 
01  the  respondent  is  not  before  us,  and  we 
could  not  safely  pass  upon  its  merits,'  in  order 
to  furnish  the  appellant  with  an  estoppel. 
Lastly,  it  is  admitted  by  tbe  appellant  that  tbe 
payments  by  respondent  were  actually  made 
by  bim  in  ignorance  of  tbe  fact  that  bis  mem- 
bership hadbeen  forfeited  under  the  bv-laws. 
He  paid  them  under  tbe  impression  and  belief 
that  be  still  owed  them.  The  appellant,  who 
received  them  under  suoh  circumstances,  has 
no  equity,  as  against  tbe  respondent,  in  attrib- 
uting to  them  tbe  effect  of  giving  to  him  a 
membership  which  had  be^n  taken  from  him, 
especially  as  appellant  knew  that  it  bad  no 
right  to  receive  them.  Tbe  right  of  tbe  re- 
spondent to  plead  his  ignorance  in  the  pay- 
ments as  a  fact  of  estoppel  belongs  to  him,  and 
not  to  the  association .  In  his  answer,  how- 
ever, he  disavows  tbe  supposed  advantages  of 
such  a  plea,  and  alleges  that  he  does  not  claim. 
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and  neyer  has  elaimed  slooe  knowledge  of  the 
by-lawB,  any  r^htt  of  membership  in  the  •&- 
soeiation. 

As  the  assessments  were  made  after  the  re- 
spondent ceased  to  be  a  rightful  member  of  the 
association,  I  am  conyinoed  that  tfie  judgment 
of  the  amrt  hdow  teas  eorreet,  and  thai  itthauld 
Uafflrmed,  and  it  is  so  ordered. 

All  the  other  judges  concur  in  the  result,  ex- 
cept Braee  and  Macfarlanot  JJ,,  not  sit- 
ting. 


Bl»ek»  J.: 

The  judgment  in  this  case  should  be  afllTmea^ 
for  the  reasons  stated  in  the  dissenting  opinion 
in  the  case  of  the  Same  Plaintiff  r.  Barneif,  2^ 
L.  R.  A.  486.  Entertaining  the  views  tber» 
expressed,  it  is  not  necessary  to  express  any^ 
opinion  as  to  the  matters  discussed  in  the  for»' 
going  opinion. 

Bvr|fess»  J^  ooncan. 


PENNSYLVANIA  SUPREME  COURT. 


Andrew  J.  DUFFIELD,  Appt., 

WILLIAM8P0RT    SCHOOL    DISTRICT. 

(108  Pa.  470.) 

1.  Aaehool  biMkrd  has  power  to  adopt 
rea4M>n»ble  health  re^pilatioiui  tor  the 

benefit  of  pupils  and  the  flpeneral  public. 

8.  A  aehool  board  has  the  rlipht  to 
ezdnde  ttom  the  schools  those  who  do 
not  comply  with  a  rcflrulation  of  the  city  authori- 
ties and  the  sohooi  board  requiring  a  certificate 
of  Taooinatlon  as  a  condition  of  attendance. 

(Julyll,  1894.) 

APPEAL  hy  petitioner  from  a  decree  of  the 
Court  of  Common  Pleas  for  Lycoming 
County  in  favor  of  defendant  in  a  proceeding 
by  mandamus  to  compel  the  defendant  to  ad- 
mit petitioner's  child  to  its  schools.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr,  W.  H.  Spencer,  for  appellant: 
Any  fair,  reasonable  doubt  concerning  the 


existence  of  an  asserted  power  Is  resolved  hy 
the  courts  against  the  corporation  and  the 
power  is  denied. 

1  DiU.  Mun.  Corp.  8d  ed.  §S  89. 91,  and  nater 
Cooley,  Const.  Lim.  6th  ed.  pp.  227.  231,  487; 
Endlich.  Interpretation  of  Statutes,  g§  340» 
852,  and  authorities  cited;  16  Am.  &  Eng. 
Encyclop.  Law.  p.  1041;  2  Kent,  Com.  12tlL 
ed.  298;  Horr  A  Bemis,  Mun.  PoL  Ord.  §  17. 

Against  the  body  of  a  healthy  man,  no  man 
or  body  of  men  has  any  right  of  assault  whau 
ever  under  the  pretence  of  public  health,  nor 
any  more  against  the  body  of  a  healthy  child. 

BerthoV  v.  (/ReiUy,  74  N.  Y.  609.  30  Am. 
Rep.  328.  Slavghter-Mouee  Gaeee,  83  U.  8.  le 
WaU.  116,  21 L.  ed.  421;  PieopU  v. Marx,  99  N. 
Y.  886,  62  Am.  Rep.  84. 

The  police  power  is  grounded  upon  ineyitp 
able  necessitv 

Cooley.  Const.  Lim.  6th  ed.  706;  8  Kent* 
Com.  12th  ed.  340;  Philadelphia  v.  Seott,  81 
Pa.  80.  22  Am.  Rep.  738;  1  Dili  Mun.  Corp. 
3d  ed.  141. 

Such  a  power  belongs  to  a  class  of  extnu 


KoTB.-  -Compuleorv  vaecinatitm. 

The  main  case  which 'holds  it  to  be  within  the 
X>ower  of  school  authorities  to  require  ohiidrento 
be  vaccinated,  as  condition  of  attendance  on  the 
public  schools.  Is  directly  supported  by  the  Oali- 
fomia  decision  in  Abeel  v.  Clark.  84  Gal.  2S8,  which 
decided  in  substance  the  same.  These  are  the  only 
American  cases  which  we  have  found,  that  directly 
present  the  question,  and  it  wUl  be  noticed  that 
neither  of  these  decides  the  question  of  power  to 
compel  vaccination,  but  merely  decides  that  until 
vaccinated,  the  privilege  of  attendance  on  the 
public  schools  may  be  denied. 

The  vaccination  of  school  children  was  incident- 
ally in  vol  ved  in  the  case  Fort  Wayne  v.  Bosenthal, 
75  Ind.  156, 89  Am.  Rep.  127,  in  which  a  physician, 
who  was  a  member  of  the  board  of  health,  made  a 
claim  for  compensation  for  vaccinating  school 
children  under  contract  with  the  board  of  which  he 
was  a  member.  The  statute  under  which  this  was 
done  ffave  power  to  provide  by  ordinance  for  the 
oompulBory  vaccination,  but  no  question  on  this 
point  was  raised. 

In  an  early  Vermont  case,  Hazen  v.  Strong,  9  Yt^ 
Ii7,  the  validity  of  a  tax  to  pay  the  expenses  of 
vaccinating  the  inhabitants  of  a  town,  under  order 
of  the  selectmen,  was  brought  in  question,  but  it 
was  upheld  under  general  statutory  authority  to 
take  measures  for  the  prevention  of  the  spreading 
<^  disease. 

In  England  the  Aot  of  1867  (80  ft  81  Vict.  chap.  8i) 
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See  also  28  L.  R.  A.  820;  29  L.  R. 
L.  R.  A.  175. 


provided  for  compulsory  vaccination,  and  has  been 
enforced  in  various  cases.  It  was  held  in  Boir.  v.. 
Justices  of  the  Cinque  Forts,  L.  B.  17  Q.  B.  IMt* 
101,  that  where  a  parent  had  been  duly  summoned^ 
and  the  court  found  that  notice  to  the  parent  t»- 
procure  the  vaccination  of  the  child  had  been  dis* 
reirarded,  the  justice  might  order  the  child  to  be 
vaccinated,  although  no  appearance  was  made  bj 
either  parent  or  child  in  answer  to  the  summona. 

The  same  decision  was  made  in  Dutton  v.  Atklna*. 
L.  B.  OQ.  B.878,  40  L.  J.  M.  ai67,  24 L.  T.  N.  B. 607 
10  Week.  Bep.  7B0,  except  that  the  parent  without 
the  child  appeared  in  that  case. 

Under  the  Act  of  80  ft  81  Vict.,  the  parent  may  be 
fined  successively  for  disobeying  suooeviveordere 
to  have  the  child  vaccinated.  AUenlv.  Worthy,  Ii» 
B.  5Q.  B.  168, 80  L.  J.  M.  C.  88;  Tebb  v.  JoneB,87Ifc 
T.  N.  a  676. 

But  under  the  prior  Aet  of  li  ft  17  Ylot,  one  ooo- 
viction  was  a  bar  to  further  prosecutions.  PUoher 
V.  Stafford,  4  Best  ft  8. 775, 88  L.  J.  M.  a  118,10  Jur* 
N.S.661, 0  L.  T.  N.  8. 760, 18  Week.  Bop. 407. 

The  aot  has  also  been  construed  In  other  partioo* 
lars  and  enforced  in  other  cases. 

Knight  V.  Haliiwell,  L.&0Q.B.412.48L.J.  M» 
C.U8,80L.T.N.8.ae0.88  Week.  Bep.  680;  Broad* 
head  v.  Holdsworth,  L.  B.  8  Bxch.  Div.  8SB1, 46  L.  J» 
M.O.178,86L.T.N.8,880;MlUer  v.  Bhind,  80  L.  T.. 
N.8.». 

But  in  no  case  has  the  general  question  of  power- 
to  enforce  compulsory  vaocinatlon  been  contested*. 

B;A.B. 


A.  iol  ;  :J7  L.  R.  A.  l.)7  :  39  L.  R.  A.  152;  42 


im. 


DUFFIXLD  ▼.  WiLLlAMSPOHT  SCHOOL  DlSTKICT. 


15& 


ordinary  powen  that  must  be  clearlj  con- 
▼eyed. 

4  Am.  AEne.  Eocyclop.  Law.  212,  218,  aod 
not€$;  State  Y.3elndere  Treasurer,  44  N.  J.  L. 
S50;  Hon  &  Bemis,  Mnn.  Pol.  Ord.  f;  16; 
Green's  Brice,  Ultra  Vires,  2d  ed.  29,  ttote; 
PotteT^s  Dwarr.  Scat.  p.  255. 

The  Act  of  1861,  (Pab.  Laws,  822),  gives  the 
city  power  to  enforoe  its  regulations  by  "fiaes 
and  penalties  incurring  partial  or  total  forfei- 
tures/* 

Tlie  corporation  is  precluded  from  enforcinic 
them  in  any  other  way. 

2  BL  Ck)m.  267;  15  Am.  A  Ed?.  Encyclop. 
Law,  p.  1042,  §  8.  and  note;  17  "Am.  &  Eng. 
Encyclop.  Law,  art.  28,  p.  260;  1  Dill.  Mun. 
Corp.  8d  cd.  §§  886,  887,  889,  and  noU,  410; 
Horr  &  Bemis,  Alun.  Pol. Ord.  §  148;  Barter  v. 
Cam.  8  Penr.  &  W.  258;  Ijeland  y.  Long 
Branch  Comrs.  42  K.  J.  L.  875;  Hart  y.  Al- 
bany, 8  Paige,  881,  8  L.  ed.  197. 

By  Act  of  May  8,  1854  (Pub.  Laws,  621. 
S  23),  the  board  of  directors  are  required  to 
make  school  provision  for  all  the  children  in 
the  district,  between  the  ages  of  six  and 
twenty-one  years,  who  may  apply  for  admis- 
don.  This  law  gives  to  every  child  in  the 
school  district  the  right  to  attend  the  public 
schools;  and  the  only  requisites  necessary  for 
admission  are  age  and  residence  in  the  district. 

Niekla^e  Petition,  146  Pa.  217;  School  Laws 
and  Dec.  ed.  1892,  p.  84;  Cooley.  Const.  Lim. 
6th ed.  247;  LMngetony,  Wolf,  186  Pa.  583. 

In  all  cases  where  persons  are  deprived  of 
any  rights,  their  forfeiture  must  be  judicially 
determined. 

1  Dill.  Mun.  Corp.  8d  ed.  g  847,  et  eeq.; 
Cooley,  Const.  Lim.  6th  ed.  pp.  125,  316,  818, 
442.  444;  Hodgeon  v.  MUlward,  3  Grant,  Cas. 
406;  Horr  <&  Bemis,  Mun.  Pol.  Ord.  S 168;  Fet- 
ter v.  Wnt,  46  Pa.  460;  Tiedeman,  Pol.  Powers. 
§  81a;  laylor  y.  PorUr,  4  Hill.  146,  40  Am. 
Dec.  274;  RockteeU  y.  Nearing,  35  N.  Y.  802; 
Wvnehamer  v.  People,  18  N.  Y.  878. 

While  the  municipal  authorities  may  classify 
its  inhabitants,  and  prescribe  different  regula- 
tions for  different  classes,  the  classification 
must  be  based  upon  some  reasonable  distinc- 
tion, and  unless  it  is  so  based,  and  unless  the 
regulation  is  made  to  apply  impartially  to  all 
who  are  sipiilarly  situated,  it  is  void. 

Cooley,  Const.  Lim.  6th  ed.  pp.  481,484;  1 
Dill.  Mun.  Corp.  8d  ed.  §  822;  lieimer^a  App. 
100  Pa.  182,  45  Am.  Rep.  873;  Ltvingaion  v. 
^olf,  eupra;  DanviUe  v.  Petere,  8  Luzerne, 
Legal  Reg.  278;  KnoxnUev,  Bird,  12  Lea,  121, 
47  Am.  Rep.  326;  Oale  v.  Kalamazoo,  28  Mich. 
844,  9  Am.  Rep.  81;  Ohieago  v.  Rumpff,  45  111. 
W,  92  Am.  Dec.  196;  ShrevepoH  y.  Levy,  26 
La.  Ann.  671,  21  Am.  Rep.  653;  1  Cooley, 
Const.  Lim.  6th  ed.  240;  1  Dill.  Mun.  Corp.  3d 
ed.  g§  819,  820, 322;  17  Am.  &  Eog.  Encjclop. 
Law,  p.  253. 

Unless  the  parent  permits  the  child  to  be 
▼Bocinated,  he  is  unable  to  comply  with  the 
requirements  of  this  ordinance.  So  that  as  to 
luch  children  the  ordinance  prescribes  an  im- 
possible condiiloD. 

Morrow  v.  Wood.  85  Wis.  59,  17  Am.  Rep. 
471;  Rulieon  v.  Post,  79  111.  567;  LoJce  View 
School  Trustees  y.  PeopU,  87  111.  803.  29  Am. 
Rep.  66;  1  DUlon,  Mun.  Corp.  3d  ed.  §  819; 
Cooley,  Const.  Lim.  6th  ed.  240. 
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Article  10,  §  1,  of  the  Constitution  contains 
a  mandatory  direction  to  the  legislature  to 
make  school  provision  for  all  the  children  of  th» 
commonwealth  above  the  age  of  six  years;  ami 
by  stating  the  conditions  for  admission,  viz, 
residence  and  proper  age,  the  constitution  fixea 
the  qualifications  which  school  children  must 
possess. 

Nicklatfs  Petition,  146  Pa.  217;  School  Lawa 
and  Dec.  ed.  1892,  p.  34;  Cooley,  Const.  Lim, 
6th  ed.  105;  Page  v.  AUen,  5S  Pa.  847,  98  Am. 
Dec.  272;  Patterson  v.  Barlow,  60  Pa.  85; 
Stuart  V.  Palmer,  74  N.  Y.  183,  30  Am.  Rep. 
289;  Henderson  v.  Wiekham,  92  D.  S.  268. 23  U 
ed.  548. 

A  school  district  is  created  for  educafiv')na^ 
purposes  and  can  exercise  no  power  except  for 
those  purposes. 

21  Am.  &Eng.  Encyclop.  Law,  p.  680;  Fortt 
y.  Kendall  Borough  School  Dist.  1 L.  R.  A.  607,. 
121  Pa.  543;  Erie  School  Dist,  v.  Fuess,  98  Pa. 
600.  42  Am.  Rep.  627;  Wright  County  Dist. 
No.  7  V.  Thompson,  5  Minn.  280;  Stevenson  v. 
District  No.  1,  T.  t8  N.  B.  U  W.  School  Di- 
rectors, 87  111.  255. 

The  legislature  has  nowhere  given  to  school 
boards  in  express  terms  the  power  to  prescribe- 
vaccination  as  a  necessary  qualification  for  ad- 
mission into  the  common  schools,  or  to  suspend 
or  expel  pupils  who  fail  to  comply  with  a  rul» 
requiring  vaccination. 

iStatev.  Belvidere  Treasurer,  44  N.  J.  L.  350^ 
Green's  Brice,  Ultra  Vires,  2d  ed.  29;  Potter's^ 
Dwarr.  Stat.  255;Vanhorne  v.  Dorrance,  2  U. 
S.  2  Dall.  316,  1  L.  ed.  896. 

The  board  has  but  a  limited  control  over  tba- 
children  derived  entirely  from  the  parents,  viz. 
that  of  restraint  and  correction,  and  then  only 
for  educational  purposes. 

1  Bl.  Com.  p.  453,  and  note;  17  Am.  &  Eng. 
Encyclop.  Law,  p.  852;  21  Am.  &  Eng. 
Encyclop.  Law,  p.  768;  Cooley, Const.  Lim.  p. 
415;  School  Laws  and  Dec.  ed.  1892,  §  101,  p. 
58;  Lander  y.  Seaver,  32  Vt.  114,  76  Am.  Dec. 
156;  StaU  v.  Afizner,  50  Iowa,  145.  82  Am.  Rep^ 
128;  Morrow  v.  Wood,  35  Wis.  59,  17  Am.  Rep. 
471. 

For  all  general  purposes  the  parent's  con- 
trol follows  the  child  into  the  schoolroom. 

Bulison   v.    Post,  79  111.    567;    Lake  View- 
School  Trustees  v.  I'eople,  87111.  803;  Morrow  y. 
Wood,  supra:  Dritt  v.  Snodgrass,  66  Mo.  286, 
27  Am.  Rep,  348. 

Mr  Frank  P.  Cumming^a,  for  appellee:. 

The  directors  acted  within  a  sound  discretion 

Throop,  Pub.  OflP.  §  542;  Dill.  Mun.  Corp. 
§832;  Bittenhouse  v.  Vreasy,  2  Luzerne  Legal 
Reir.  244. 

Where  there  is  nothing  but  an  indiscreet  ex- 
ercise of  a  clearly  granted  discretion,  a  party 
will  vex  the  Judicial  ear  in  vain,  for  the  judi- 
cial arm  can  redress  no  such  wrong. 

Wharton  v.  Cass  Twp.  School  Directors.  42f 
Pa.  863;  School  Directors  of  Cogan  House  Twp. 

2  Pa.  Co.  Ct.  Rep.  498;  Roth  v.  Marshall,  158 
Pa.  272;  Freeman  v.  Franklin  Tivp.  School  Di- 
rectors, 87  Pa.  885;  Re  School  Director's  Petition, 

3  Luzerne  Leg.  Reg.  107;  Re  Ohio  Twp.  SchooC 
Directors,  9  Pa.  Co.  Ct.  Rep.  394;  Com.  v. 
Cochran,  5  Binn.  102;  Bittenhouse  v.  Creasy^ 
supra. 

it  is  competent  for  the  legislature  to  dele- 
gate to  municipal  corporations  the  power  to 
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•make  by-laws  and  ordinances,  with  appropriate 
^sanction,  which,  when  authorized,  have  the 
force,  in  fa^or  of  the  municipality,  and  against 
the  persons  bound  thereby,  of  laws  passed  by 
the  legislature  of  the  state. 
1  Dill  Mun.  Corp.  par.  808. 

WilUamst  /.,  delivered  the  opinion  of  the 
•court: 

The  plaintiff  seeks  to  compel  by  a  writ  of 
mandamus  the  admission  of  his  minor  son  to 
the  common  schools  of  the  city  of  Williams- 
port.  The  board  of  school  directors  admit 
that  the  child  is  of  proper  age,  is  in  good 
health,  and  possesses  the  qualifications  that 
are  enumerated  in  the  general  school  laws 
as  those  that  entitle  him  to  admission.  They 
allege,  however,  that  he  is  excluded  because  of 
noncompliance  with  a  regulation  adopted  in 
the  exercise  of  a  proper  measure  of  care  for 
the  public  health.  The  facts  appearing  in  the 
answer  are  substantially  as  follows:  First. 
That  the  city  of  Williamsport  provided  by  an 
ordinance  adopted  in  1872,  and  still  in  full 
force,  that  no  pupil  "shall  be  permitted  to  at- 
tend any  public  or  private  school  in  said  city 
without  a  certificate  of  a  practicing  physician 
that  such  pupil  has  been  subjected  to  the  pro- 
•cess  of  vaccination."  Second.  That  small- 
pox now  exists  in  Williamsport,  and  "is  and 
has  been  epidemic  in  many  near-by  cities  and 
towns."  Third.  That,  in  view  of  this  situa 
lion,  the  attention  of  the  school  boird  was 
•drawn  to  the  subject  by  a  communication  from 
the  board  of  health,  requesting  them  to  take 
action  "to  the  effect  that  no  pupil  shall  attend 
the  schools  of  this  city  except  they  be  vaccin- 
ated, or  furnish  a  certiticate  from  a  physician 
thai  such  vaccination  has  been  performed." 
Fourth.  That  upon  considering  this  communi- 
cation, "and  from  the  general  alarm  prevail- 
ing in  the  city  over  the  report  that  a  case  of 
smallpox  was  in  the  city,"  they  adopted  a 
resolution'  in  contormity  with  the  recom- 
mendation of  the  board  of  health.  Fifth. 
That  this  resolution  is  not  enforced  against 
those  not  at  present  in  a  condition  to  undergo 
vaccination:  and  as  to  those  unable  to  bear 
the  expense  the  board  provide  vaccination 
without  charge.  The  plaintiff  demurred  to 
this  answer,  and  the  questions  thus  raised  are 
•over  the  power  of  the  school  board  to  adopt 
reasonable  health  regulations  for  the  benefit  of 
their  pupils  and  the  general  public,  and  over 
the  reasonableness  of  tne  particular  regulation 
•complained  of  in  this  case.  It  should  be  borne 
in  mind  that  there  is  no  effort  to  compel  vac- 
-cination.  The  school  board  do  not  claim  that 
they  can  compel  the  plaintiff  to  vaccinate  his 
son.  They  claim  only  the  right  to  exclude 
from  the  schools  those  who  do  not  comply 
with  such  regulations  of  the  city  and  the 
board  of  directors  as  has  been  thought  neces- 
flaiy  to  preserve  the  public  health.  It  would 
not  be  doubted  that  the  directors  would  have 
the  right  to  close  the  schools  temporarily  dur- 
ing the  prevalence  of  any  serious  disease  of  an 
Infectious  or  contagious  character.  This  would 
be  a  refusal  of  admission  to  all  the  children  of 
4he  district.    They  might  limit  the  exclusion 
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to  Qhildren  from  infected  neighborhoods,  or 
families  in  which  one  or  more  of  the  members 
was  suffering  from  the  disease.  For  the  aame 
reason  they  may  exclude  such  children  as  de- 
cline to  comply  with  requirements  looking  to 
prevention  of  the  spread  of  contagion,^  pro- 
vided these  requirements  are  not  positively 
unreasonable  in  their  character. 

Is  the  regulation  now  under  consideration  a 
reasonable  one?  That  is  to  be  judged  of  io 
the  Orst  instance,  by  the  city  authorities  and 
the  school  board.  It  is  only  in  the  case  of  an 
abuse  of  discretionary  powers  that  the  court 
will  undertake  to  supervise  official  discretion. 
Vaccinal  ion  may  be  or  may  not  be  a  preventive 
of  smallpox.  That  is  a  question  about  which 
medical  men  differ,  and  which  the  law  afiTords 
no  means  of  determining  in  a  summary  man- 
ner. A  decided  majority  of  the  medical  pro- 
fession believe  in  its  efficacy.  The  municipal 
regulations  of  many,  and  f  have  no  doubt  of 
most,  of  the  cities  of  this  state  and  country 
provide  for  it.  In  the  present  state  of  medi- 
cal knowledge  and  public  opinion  upon  this 
subject,  it  would  be  impossible  for  a  court  to 
deny  .that  there  is  reason  for  believing  in  the 
importance  of  vaccination  as  a  means  of  pro- 
tection from  the  scourge  of  smallpox.  The 
question  is  not  one  of  science  in  a  case  like 
the  present.  We  are  not  required  to  deter- 
mine judicially  whether  the  public  belief  in 
the  efficacy  of  vaccination  is  absolutely  ri^ht 
or  not.  YTe  are  to  consider  what  is  reasonable 
in  view  of  the  present  state  of  medical  knowl- 
edge and  the  concurring  opinions  of  the  vari- 
ous boards  and  officers  charged  with  the  care 
of  the  public  health.  The  answers  of  the  city 
and  the  school  board  show  the  belief  of  the 
proper  authorities  to  be  that  a  proper  regard 
tor  the  public  health  and  for  the  children  in 
the  public  schools  requires  the  adoption  of  the 
regulation  complained  of.  They  are  doing,  in 
the  utmost  good  faith,  what  they  believe  it  ia 
their  duty  to  do;  and,  though  the  plaintiff 
might  be  able  to  demonstrate  by  the  highest 
scientific  tests  that  they  are  mistaken  in  this 
respect,  that  would  not  be  enough.  It  is  not 
an  error  in  judgment,  or  a  mistake  upon  soma 
abstruse  Question  of  medical  science,  but  an 
abuse  of  aiscrelionary  power,  that  justifies  the 
courts  in  interfering  with  the  conduct  of  the 
school  board  or  setting  aside  its  action.  It  ia 
conceded  that  the  board  might  rightfully  ex* 
elude  the  plaintiff's  son  if  he  was  actually  sick 
with,  or  was  just  recovering  from  the  small- 
pox. Though  he  might  not  be  affects!  by  it, 
yet  if  another  member  of  the  same  family^  vras, 
the  right  to  exclude  him,  notwithstanding  he 
might  be  in  perfect  health,  would  be  conceded. 
How  far  shall  this  right  to  exclude  one  for  the 
good  of  many  be  carried?  That  is  a  question 
addressed  to  tne  official  discretion  of  the  proper 
officers,  and  when  that  discretion  is  honestly 
and  impartially  exercised,  the  courts  will  not 
interfere. 

The  learned  judge  of  the  court  below 
reached  a  correct  conclusion  in  this  case,  and 
his  decree  i$  wm  termed,  at  the  cost  of  the 
appellant. 
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Dan.  FORD  et  al. 

V. 

a  J.  FORSGARD  and  Wife,  Plffa.  in  Err. 
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Booms  in  »  bonsa  which  stands  on  a 
homestead  lot  cannot  be  subject  to 
forced  sale,  on  the  srround  that  the  home- 
stead aa  to  them  has  been  abandoned,  under  the 
Texas  constitution  and  laws,  by  which  the  ex- 
emption is  placed  on  the  lots  and  not  upon  the 
improvements. 

(June  27, 1894.) 

ERROR  to  the  Court  of  Civil  Appeals  for 
the  Third  Supreme  Judicial  District  to 
review  a  jud^nnent  modifying  a  judgment  of 
the  District  Court  for  McLennan  County  in 
favor  of  plaintiffs  in  a  suit  brouj^bt  to  enjoin 
the  execution  sale  of  certain  property  belong- 
ing to  the  plaintiffs  upon  the  ground  that  it 
was  exempt  from  execution  as  homestead  prop- 
erty.   Beverud. 

The  facts  are  stated  in  the  opinion. 

The  situation  of  the  premises  in  controversy 
jmhown  hv  th^  followingriiagmm; 
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Mora— Upon  uie  quesuonoiiaeouvjtfiuiMlitt 
^Qfldinir  in  enforoinir  homestead  exemptions,  see 
^uCt  to  Gasi  County  Bank  v.  Weber  (iowa)  U  L.  B. 
1.117. 
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MatTH.  Robertson  96  HawiSf  for  plain- 
tiffs in  error: 

The  homestead  in  a  city,  town,  or  village, 
shall  consist  of  lot  or  lots  not  to  exceed  in 
value  f  5.000  at  the  time  of  their  designation 
as  the  homestead,  without  reference  to  the 
value  of  any  improvements  thereon,  provided 
the  same  shall  be  used  for  the  purpose  of  a 
home  or  as  a  place  to  exercise  the  calling  or 
business  of  the  head  of  a  family;  provided, 
also,  that  any  temporary  renting  of  a  home- 
stead shall  not  change  the  character  of  the 
same  when  no  other  homestead  has  been  ac- 
quired, and  if  S.  J.  Forsgard  and  wife  used 
the  lots  in  question  in  connection  with  and  for 
their  homestead,  and  the  same  was  and  is 
necessary  to  their  enjoyment  of  their  home- 
stead, a  renting  of  part  of  two  houses  will  not 
destrov  their  homestead  right  to  said  bouses, 
provided  parts  of  the  same  are  necessary  for 
family  uses  and  for  business  purposes. 

Texas  Const,  art  16,  ^(^  60, 51;  Axer  v.  B<u- 
9ett,  68  Tex.  545;  Medlenka  v.  Downing,  59 
Tex.  82;  Shryoek  v.  Ijztimer,  57  Tex.  674; 
Blum  V.  Whitworth,  66  Tex.  850;  Willis  V. 
Morris,  Id.  628,  50  Am.  Rep.  684;  Bowman  v. 
Watson,  66  Tex.  295;  Malone  v.  Kornrumpf, 
84  Tex.  454. 

Forsgard  built  the  entire  property  on  his  lots 
as  residence  and  business  homestead.  Parts  of 
all  of  it  being  nec^asary  for  the  use  of  bis 
family  and  being  used  by  his  family,  gave  to 
all  of  it  the  character  of  residence  homestead. 
Then  when  he  cut  off  two  small  rooms  in  the 
two-story  brick  storehoase,  u^ing  (be  rest  of 
said  house  for  family  purposes,  and  it  being 
necessary  for  such  purposes,  the  renting  of 
two  small  moms  wdutd  not  destroy  the  home- 
stead character  of  the  house,  and  when  he 
rented  the  partial  use  of  one  room  in  the  one- 
story  house,  it  did  not  destroy  its  homestead 
character,  because  the  residue  of  said  house 
was  necessary  for  his  family  purposes.  It  is 
not  like  renting  an  entire  house  on  homestead 
lots. 

Uaneoekv.  Morgan,  17  Tex.  582:  Andrews  v. 
Ifagadon,  54  Tex.  571,  and  authorities  above 
cited. 

Messrs.  Baker  A  Prenderip ast,  for  de- 
fendants in  error  : 

Both  storehouses  are  clearly  subject  to  ap- 
pellants' levy,  and  are  not  exempt  to  appellees, 
as  either  residence  or  business  homestead. 

He  conducts  no  business  nor  follows  any 
occupation  in  either  of  them.  Has  conducted 
no  business  in  either  of  them  for  from  five  to 
eight  years,  but  during  all  this  time  has  kept 
them  rented  to  others  who  did  business  in  them. 
Never  followed  any  occupation  in  either  of 
them. 

He  has  never  used  either  of  them  as  his  resi- 
dence. He  resides  with  his  wife  and  son — his 
only  family,  in  a  residence  building  16x82  feet, 
two  stories  high,  with  kitchen  detached,  mak- 
ing five  large  rooms. 

Wynne  y.  Hudson,  66  Tex.  1;  Medlenka  v. 
Downing,  59  Tex.  82;  Shryoek  v.  iMtimer,  57 
Tex.  674;  Hargadene  v.  Whitfield,  71  Tex.  482; 
Duncan  v.  Alexander,  88  Tex.  441. 

The  constitution  defines  the  homestead  in  a 
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city:  "Shall  consist  of  lot  or  lots  not  to  ex- 
ceed in  value  $5,000,  at  the  time  of  their  deslg- 
natioQ  as  the  homestead,  without  reference  to 
the  value  of  any  improvements  thereon:  pro 
vided  that  the  same  shall  he  used  for  the  pur- 
poses of  a  home." 

These  storehouses  are  in  no  way  used  for  the 
purposes  of  a  home. 

lyeiffer  v.  McNatt,  74  Tex.  640;  Oppen- 
heimer  v.  Fritter,  79  Tex.  108;  Houston  v. 
Newwme,  82  Tex.  ^;  Blackburn  v.  Knight,  81 
Tex.  826;  Duncan  v.  Alexander,  88  Tex.  441. 

Brown*  J,,  delivered  the  opinion  of  the 
court: 

This  suit  was  instituted  in  the  district  court 
of  McLennan  countv  to  enjoin  the  sale  hy  Dan. 
Ford,  sheriff  of  said  county,  of  one  half  of  lots 
4  and  5,  and  all  of  lots  10,  11,  and  12,  in  block 
No.  2  in  the  city  of  Waco.  Mary  A.  Hanna 
recovered  a  judgment  against  S.  J.  Forsgard 
for  $4,  182.80,  and  defendants,  T.  J.  Harper. 
M.  M.  Harper,  Mary  A«  Hanna.F.  J.Yesey.  and 
J.  B.  Yesey  recovered  judgment  against  said 
Forsgard  for  $1,079.48,  upon  each  of  which 
iudgment  execution  was  issued,  placed  in  the 
Lands  of  sheriff,  and  by  him  levied  upon  the 
property  described  above.   The  plaintiffs,  Fors- 

gard  and  wife,  claimed  the  lots  as  part  of  their 
omeslead,and  the  district  judge  issued  a  writ  of 
in  junction,  enjoining  the  sale  of  the  lots,  which, 
upon  trial  before  the  court,  were  found  to  be 
exempted,  as  part  of  the  plaintiff's  homestead, 
and  the  injunction  was  perpetuated.  Upon 
appeal  the  court  of  civil  appeals  (25  S.  W.  Kep. 
445)  found  that  so  much  of  lot  5  as  is  covered 
by  a  one-story  brick  building  was  subject  to 
forced  sale,  and  that  all  of  that  half  of  lot  5 
involved  in  the  suit  was  part  of  the  homestead, 
and  exempted,  but  that  twe  rooms  on  the  first 
floor  of  the  building  were  not  exempted,  and 
decreed  that  these  rooms  be  sold;  dissolving  the 
injunction  as  to  so  much  of  lot  5  as  was  cov- 
ered by  the  one-story  brick  building,  and  as  to 
the  two  rooms  in  the  building  on  lot  4.  Un- 
der the  findings  of  facts  by  the  court  of  civil 
appeals,  the  judgment  of  that  court,  as  to  the 
one-stoiy  brick  and  that  part  of  lot  5,  must  be 
affirmed. 

The  facts  as  found  by  the  court,  with  refer- 
ence to  tbe  half  of  lot  4,  are,  in  substance,  that 
lot  4  fronted  on  Bridge  street  25  feet,  with  a 
two- story  house  upon  it,  covering  the  entire 
front,  and  running  back  85  feet.  Under  the 
entire  house,  running  up  to  the  front,  was  a 
cellar.  The  first  floor  above  the  cellar  was  di- 
vided into  three  rooms  by  running  a  partition 
across  the  house  25  feet  from  the  front,  and 
another  partition  dividing  the  front  into  two 
rooms  fronting  on  the  street.  The  court  of 
civil  appeals  finds  that  the  entire  lot  under  the 
bouse  is  exempted,  as  homestead,  by  reason  of 
its  use;  that  the  rear  room  on  the  first  fioor  and 
the  second  story  are  likewise  exempted;  but 
that  the  two  front  rooms  on  the  first  fioor  are 
not  exempted,  they  having  been  abandoned  as 
homestead,  and  rented  oat  for  other  uses.  The 
question  presented  is,  Can  a  part  of  a  house 
standing  on  a  lot  that  Is  homestead  be  sub- 
jected to  forced  sale,  under  our  constitution 
and  laws?  The  house  upon  lot  5  was  a  fixture, 
within  the  meaning  of  the  law,  and,  as  such, 
was  a  part  of  the  land  itself.  A  sale  of  the  land 
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would  carry  the  house,  and  every  part  of  ft 
Hutehine  v.  Maeteraan,  46  Tex.  555,  26  Am. 
Rep.  286;  Sinker  v.  Comparet,  62  Tex.  476. 
The  house,  being  attached  to,  and  a  part  of, 
the  realty,  could  not  be  seized  and  sold  sepa- 
rately from  the  land.  WiUis  v.  Morris,  66  Tex. 
628,  59  Am.  Rep.  684. 

The  constitution  of  this  state  (art  16,   §  51) 
defines  an  urban  homestead  in  this  language: 
"The  homstead  in  a  city,  town,  or  viiiage, 
shall  consist  of  lot  or  lots  not  to  exceed  in  value 
$5,000  at  the  time  of  their  designation  as  a 
homestesBd  without  reference  to  the  value  of 
any  improvement  thereon;  provided,  that  the 
same  shall  be  used  for  the  purposes  of  a  home 
or  as  a  place  of  business  to  exercise  the  calling 
or  business  of  the  head  of  the  family;  providec^ 
also,  that  any  temporary  renting  of  the  bome- 
stead  shall  liot  change  the  character  of  the 
same  when  no  other  nomestead  has  been  ac- 
quired."   By  this  provision  of  the  constitution 
tbe  exemption  is  placed  upon  the  lots,  and  not 
upon  the  improvements.    This  is  emphasized 
by  the  further  provision  that  the  value  of  im- 
provements shall  not  be  included,  in  deter- 
mining the  right.    The  use  of  the  lot  or  lota 
impresses  upon  the  land  the  homestead  charac- 
ter.    Whatever  Is  so  attached  to  the  land  as  to- 
become  a  part  of  it  must  partake  of  the  charac- 
ter of  tbe  land,  and  if  the  land  issublect  to  sale 
the  improvements  upon  it  will  be  subject.     If, 
however,  the  land  cannot  be  sold,  neither  can 
tbe  structures  built  upon  it  as  permanent  build- 
ings adapted  to  its  use,(and  intended  by  the 
owner  for  such  purposes.    It  would  not  be  con- 
tended, if  this  lot  were  not  exempt  from  forced 
sale,   that  the   sheriff   could   seize   and  sell 
the  two  rooms,   under  these  executions,  nor 
would  it  be  asserted  that  a  sale  of  the  lot  would 
not  carry  the  whole  house.    If  the  house,  as  a 
whole,  be  part  of  the  realty,  as  it  evidently  is^ 
how  can  it  be  said  that  a  portion  of  the  bouse 
is  not  a  part  of  the  land?    And,  if  it  be  a  part 
of  the  lot,  under  what  rule  of  procedure  can  it 
be  separated  from  the  lot  for  the  purposes  of 
seizure  and  sale  under  execution  ?    Let  us  sup- 

§08e  that  the  house  should  be  destroyed  by  fire. 
*be  purchasers  of  these  rooms  would  not  he 
entitled  to  participate  in  the  erection  of  another 
building  upon  the  lot.    The  result  of  such  a 
doctrine  would  be  that  the  land  under  the  bouse 
would  be  protected  by  tbe  constitution,  but  the 
use  of  a  part  of  it  would  not  be.    The  pur- 
chaser of  the  two  rooms  would  not  dare,  with- 
out the  consent  of  the  owner,  to  set  foot  on  tbe 
soil,  for  if  he  did  so  he  would  be  a  trespasser; 
and  the  owner  of  tbe  soil  upon  which  the  house 
stands  would  likewise  be  a  trespasser,  if  he, 
without  consent,  entered  the  two  rooms  which 
rest  upon  the  soil.    This  doctrine  has  been  as- 
serted and  acted  upon  in  Iowa,  under  the  sta^ 
utes  of  that  state.    McGormiek  v.  Bishop,  28 
Iowa,  289.    In  that  case  the  lots  and  the  lower 
rooms  were  sold,  and  the  upper  rooms  held  to 
be  homestead.    It  is  evident  that  the  statutes 
of  that  state  are  very  different  in  their  provis- 
ions from  our  consitution,  or  the  decision  is  not 
correct.  The  court  says  in  that  case  that:  'The 
owner  might  grant  the  right  to  use  a  part  of 
the  house,  or  he  might  sell  tbe  lot,  and  reserve 
a  use  in  part  of  it,-— tbe  building;  and  why  is 
it  that  the  like  result  cannot  be  reached  \jtf 
forced  sale?"  The  reason  if  plain.   The  owner 
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ia  not  inhibited  by  the  oonstitution  from  dis- 
poeiog  of  the  homestead  as  he  and  bis  vif  e  may 
deem  best;  bat  the  officers  of  the  law  have  oo 
rights,  by  the  process  of  courts,  to  enter  the  pre- 
cincts of  the  homestead,  to  parcel  oat  the  use 
and  ownership  of  that  which  the  constitution 
has  exempted  from  the  claims  of  creditors  and 
the  powers  of  courts  and  officers.  In  Wiscon- 
sin the  supreme  court  has  held  that  no  part  of 
the  house  upon  the  lands  exempted  can  be  sold. 
One  member  of  the  court  dissented,  but  we 
think  that  the  reason  of  the  law  is  with  the  ma- 
jority of  that  court  Phdps  ▼.  Booney,  9  Wis. 
70.  76  Am.  Dec.  244. 

The  court  of  cItII  appeals  erred  in  holding 
that  the  two  rooms  in  the  house  on  lot  4  were 
snbjectto  forced  sale,  for  which  error  thejudg- 
mtnUqflhe  District  Court  and  Court  of  CitHl 


AppedU  are  redened,  and  this  court  now  ren- 
ders such  judgment  as  the  court  of  civil  ap- 
peals should  have  rendered  on  the  facts  found 
by  it.  It  is  ordered  that  the  inlunction  be  dis- 
solved as  to  so  much  of  lot  5,  block  2,  in  the 
city  of  Waco,  as  is  covered  by  the  one  story 
brick  building,  and  the  same  is  adjudged  sub- 
ject to  sale  under  the  executions  levied  upon 
It,  and  that  as  to  the  remainder  of  said  lot  t5, 
and  half  of  loU  4  and  lots  10,  11,  aud  12,  in 
said  block  2.  the  said  injunction  be,  and  the 
same  is,  made  perpetual,  and  that  the  plaintiffs 
in  error,  S.  J.  Forsgard  and  F.  G.  Forsgard, 
recover  of  defendants  in  error,  and  their  sure- 
ties on  their  appeal  bond,  all  costs,  and  that 
this  judgment  be  certified  to  the  district  court 
tor  obeervanoei 
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1.  A  nUlroad  emplojre  haTin^  m  monthlj' 
ticket  g^lvan  him*  which  Is  food  for 
Bore  rides  than  are  neeeeMU7  ^  *^ 
tending  to  his  work, with  the  expren  piiv- 
flese  of  uslnff  them  for  bis  own  private  interest 
or  pleasure.  Is  not,  when  paaslnff  over  the  road 
entlielj  for  his  own  bustaiess,  or  pleasure,  an  em- 
ploy^  hot  is  a  paasenirer,  within  Pub.  Stat.,  chap. 
112, 1  ns,  ereatlns  a  liability  for  injury  to  a  pas- 


2.  CkmditloBs  on  the  baek  of  a  ticket 
eaanot  release  the  railroad  from  lia- 
bllitar  for  the  penalty  ^ven  by  Pub.  Stat.,  obap. 
U2, 1212,  to  the  widow  and  children  and  next  of 
Un  of  a  paasenffer  injured  by  the  flrroas  ne^ll- 
genoe  or  oarelesBneBB  of  the  servants  of  the  oom- 
pany. 

(Jane  20,  180U 

EXCEPTIOKS  by  defendant  to  rulings  of 
the  Superior  Court  for  Middlesex  County 
niade  during  the  trial  of  an  action  brought  to 
recover  damaffes  for  the  alleged  wrongful  kill- 
ing of  plaintiff's  intestate,  which  resulted  in  a 
verdict  in  plaintiff's  favor.     Overruled. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr,  Georg^e  A.  Torrent  for  defendant: 

It  l^no  means  follows  that  because  the 
plaintiff's  intestate  was  riding  upon  a  train  and 
not  actually  engaged  in  service  that  he  was  a 
IMsenger. 

BoHnmm  r.  (Hd  CdUmy  B,  Ok  166  Mass. 


The  defendant  was  under  no  common-law  or 
natatory  obligation  to  transport  the  plaintiff's 
intestate  in  the  manner  in  which  he  was  riding 
«t  the  time  of  the  accident,  and  it  did  not  stand 
towards  him  in  Uie  relation  of  a  common  cai- 


Hon^As  to  the  rights  of  a  person  injured  while 
rtdtaif  on  a  oontnot  for  free  passage,  see  note  to 
IfoMooa  v«  Seattle  Oty  IK.  Oo.  (Wash.)  S  L.B.A. 
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rier.  He  was  upon  the  train,  not  as  a  passen- 
ger who  has  a  right  to  be  there,  but  as  an  em- 
p1oy§  of  the  defendant,  who  was  there  through 
the  license  of  the  defendant,  as  a  sheer  gratuity 
or  accommodation. 

Pennsylvania  K  Oo,  v.  Price,  90  Pa.  256. 

A  servant  is  still  in  the  employment  of  his 
master  while  being  carried  to  and  from  his 
work  bv  the  master. 

QiUenannon  v.  Stony  Brook  B,  Oorp.lO  Cush. 
228;  BueseU  v.  Hudson  Biter  B.  Co,  17  N.  Y. 
184;  Viek  v.  I^ew  York  Cent,  db  H.  B.  B.  Co. 
1^5  N.  Y.  267, 47  Am.  Rep.  86:  Kansa;s  Pae.  B. 
Oo.  Y.  Salmon,  11  Kan.  88;  Seaver  v.  Boston  dt 
M.  Bailroad,  14  Gray,  466;  Oilman  v.  Eastern 
B.  Corp,  10  Allen,  288,  87  Am.  Dec  686; 
aSrien  v.  Boston  d  A.  R  Oo.  188  Mass.  887, 
62  Am.  Rep.  279. 

A  servant  who  is  permitted,but  not  required, 
to  ride  in  an  elevator  is  not  a  passenger  but  an 
employ^  while  so  riding,  and  the  degree  of  care 
required  of  his  employer  was  that  of  a  master 
towards  his  servant,  and  not  that  of  a  common 
carrier  of  passengers. 

MeJDonough  v.  Lampher  (Minn.)  Dec.  18, 
1898.  See  also  Vuik  v.  New  York  Cent,  db  H. 
B  BOo.  supra;  Abend  v.  Terre  Haute  db  L 
B,  Oo.  Ill  lU.  208.  58  Am.  Rep.  616:  Interna- 
tional d  O.  N,  B.  Co.  V.  Bmn,  82  Tex.  565; 
Kaneas  City,  M.  d  B.  B.  Co.  v.  Phitlipe  (A\tL.) 
April  26, 1898;  Parkinson  Sugar  Co.  v.  Biley, 
50  Kan.  401:  Evansvilie  d  B.  B.  Co.  T.  Mad- 
dust,  184  Ind.  571. 

The  fact  that  the  conductor  of  the  train  re- 
ceived and  treated  him  as  a  passenger  was  of 
no  consequence. 

Texas  d  P.  B,  Co.  ▼.  Seott,  94  Tex.  549. 

The  defendant  was  relieved  from  liability 
by  reason  of  a  contract  entered  into  between 
the  plaintiff's  intestate  and  the  defendant,  by 
virtue  of  the  reception  and  use  of  the  ticket 
upon  which  the  plaintiff's  intestate  was  riding 
at  the  time  of  the  accident. 

If  this  were  an  action  to  recover  damagea 
for  personal  injuries  to  the  plaintiff's  intestate, 
even  assuming  that  he  were  a  passenger,  the 
conditions  on  the  back  of  this  ticket  would 
preclude  his  recovery  in  this  commonwealth. 

Bates  y.  Old  Colony  B.  Co.  147  Mass.  255; 


See  also  33  L.  R.  A.  844;  38  L.  R.  A.  376. 


158 


MABSAOHUSinTB  SUFRBICB  JUDIOlAIi  COUBT. 


Quimby  t.  Boglon  eft  Jf.  B.  Co.  5  L.  R.  A.  846, 
150  Mass.  865;  Bosmerv.  Old  Colony  R.  Co.  156 
Mass.  506:  MuMoon  v.  Seattle  City  B.  Co.  22 
L.  R.  A.  794,  7  Wash.  528. 

The  basis  of  the  plaiDtifiTs  action  is  the  injury 
done  to  his  intestate;  and  when  his  intestate 
released  us  from  all  liahfUty  for  such  injury, 
he  released  us  from  liability  to  compensate  bis 
administrator  for  bis  death. 

In  Goodf^ll  V.  Hartford  db  N.  K  B.  Co.  88 
Conn.  51,  it  is  held  that  the  basis  of  an  action 
for  dama/res  for  death  is  not  the  loss  to  the  rel 
atives  for  the  death,  but  the  injury  to  the  de- 
ceased. 

InYeftonT.EvansviUe &L  B.  Co.fil  L.  R.  A. 
158,  184  Ind.  414,  it  was  held  that  in  an  action 
by  the  administrator  to  recover  damages  for 
death  for  the  benefit  of  the  widow,  a  settle- 
ment with  the  the  widow  is  invalid,  and  is  not 
a  bar  to  the  maintenance  of  the  action. 

Clearly,  therefore,  this  is  an  action  brought 
by  the  administrator,  and  he  has  no  ground 
of  action  if  his  intestate  bad  relinquished  all 
claim  for  injuries  received  at  the  collision  that 
caused  his  death. 

Qriawold  Y,New  York  Atf.B.  B  Co.  53  Conn. 
871,55  Am.  Rep.  115;  Kenney  v,  New  York 
Cent,  db  H.  B.  R.  Co.  125  N.  Y.  422;  Pnce  v. 
Bichmond  dh  D.  B.  Go.  83  S.  C.  556;  BisseU  v. 
New  York  Cent.  i2.  O?.  25  N.  Y.  442,  82  Am. 
Dec.  869;  Oriffit/ca  v.  Dudl^,  L.  R  9  Q.  B. 
Div.  857. 

A  settlement  with  the  deceased  in  his  life- 
time bars  an  action  for  damages  for  his  death. 

Dibble  v.  Nei^  York  eft  E.  B.  Go.  25  Barb. 
188;  Price  v.  Richmond  db  D.  B.  Co.  eupra; 
Alexander  v.  Toronto  dt  N.  B  Co.  d&  U.  C. 
Q.  B.  474. 

Messrs.  Allin  ft  May  berry  for  plaintiff. 

Morton*  /.,  delivered  the  opinion  of  the 
court: 

It  is  conceded  that  the  death  of  the  plaintiffs 
intestate  was  due  to  the  gross  negligence  of  an 
engineer  in  the  employ  or  the  defendant.  The 
defense  rests  on  two  propositions:  First,  that 
the  plaintiff's  intestate  was  not  a  passenger,  but 
an  employ^;  secondly,  if  that  is  not  so,  that 
the  defendant  is  not  liable,  by  reason  of  the 
conditions  on  the  back  of  the  ticket.  The  stat- 
ute is  as  follows:  "If  by  reason  of  the  negli- 
gence ...  of  a  corporation  operating  a  rail- 
road ...  or  of  the  unfitness,  or  groas  negli- 
gence or  carelessness  of  its  servants  .  .  .  while 
engaged  in  its  business,  the  life  of  a  passenger, 
or  of  a  person  being  in  the  exercise  of  due  dil- 
igence and  not  a  passenger,  or  in  the  employ- 
ment of  such  corporation  is  lost,  the  corpora- 
tion shall  be  punished."  Pub.  Stat.  chap.  112, 
§212.  We  do  not  think  that,  at  the  time  of 
the  injury,  the  plaintiff's  intestate  was  in  the 
employment  of  the  defendant,  within  the  mean- 
ing of  the  statute.  The  defendant  was  not 
transporting  him  to  or  from  the  place  of  his 
daily  labor  pursuant  to  the  arrangement  which 
existed  between  them.  It  had  no  control  or 
authority  over  him.  He  was  not  traveling  on 
any  service  for  it.  His  time  was  his  own,  and 
the  defendant  was  not  paying  him  for  it.  He 
could  use  it  as  he  saw  fit.  and  was  passing  over 
the  defendant's  road  entirely  for  his  own  busi- 
ness or  pleasure.  So  long  as  he  was  working 
from  day  to  day  for  the  defendant,  it  might  be 
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said,  in  a  popular  sense,  that  he  was  in  its  em- 
ployment; but  we  do  not  think  that  is  the  sense- 
in  which  the  words  are  used  in  the  statute. 
Otherwise,  if,  at  any  time,  under  any  circum- 
stances, passing overjthe  railroad  on  a  highway 
crossing,  on  Sunday,  for  instance,  on  an  errHod 
to  get  a  doctor  for  his  father  or  a  friend,  he- 
was  injured  by  the  gross  negligence  of  the  de> 
feodant's  servants  while  engaged  in  its  busi> 
ness.  he  would  have  no  right  of  recovery, 
Nothing  but  the  plainest  language  would  war- 
rant such  a  result. 

Was  he  a  passenger?    The  question  is  a  more 
difficult  one,  and  there  is  force  in  the  argument 
which  is  urged  that  to  hold  that  he  was  a  pas- 
senger would  subject  the  defendant  to  a  higher 
degree  of  care  towards  him  when  traveling'  on- 
its  road  on  his  own  pleasure  than  when  travel-^ 
ing  pursuant  to  some  purpose  connected  with 
his  service  as  an  employ 4.    Nevertheless,  w^e- 
think  that  he  must  be  regarded  as  having  been 
a  passenger.    It  is  clear  that  a  person  may  at 
one  time  be  an  employ^  when  passing  over  a- 
railroad,  and  at  another  time,  in  passing  over 
the  same  road,  be  a  passenger,  though  contin- 
uing all  the  while,  in  a  popular  sense,  in  the- 
employment  of  the  railroad  company.    The- 
ticket  on  which  the  plaintiff'sintestate  was  rid- 
ing was  not  a  mere  gratuity.    It  furnished  part 
of  the  consideration  by  wnich  he  was  induced 
to  enter  the  employment  of  the  defendant.     A. 
ticket  was  eiven  to  him  each  month,  and  H. 
contained  more  rides  than  were  necessary  in 
traveling  to  and  from  his  work.    It  is  expressly 
conceded  that  persons  holding  these  tickets 
could  use  them  for  their  own  private  interest 
or  pleasure;  and  we  think  the  result  must  be 
that  the  plaintiff's  intestate  held  towards  the- 
defendant  the  relation  of  a  passenger  at  the 
time  when  he  was  injured.    The  cases  to  which 
the  defendant  has  referred  us  are  distinguisha- 
ble from  this.    Those  in  this  state  were  where 
the  plaintiff  was  being  transported  in  immedi- 
ate connection  with  nis  employment.     OiU- 
shannon  v.  Btony  Brook  B.  Co.  10  Cush.  228: 
Seaver  y.  Boston  db  M.  Bailroad,  14  Gray,  466; 
Oilman  y.  Eastern  B.  Corp.  10  Allen,  2»8,  87 
Am.  Dec.  635;  O'Brien  y.  Boston  <j6  A.  B.  Co. 
188  Mass.  887,  52  Am.  Rep.  279.    In  the  cases 
in  other  states  the  circumstances  under  which 
the  injuries  occurred  were  such  that  the  plain- 
tiff could  at  the  time  fairly  be  said  to  be  in  the 
employ  of  the  defendant.    Bussell  y.  Hudson^ 
Biter  B.  Co  17  N.  Y.  134;  Vick  v.  New  York 
Cent,  db  //.  B.  B  Co,  95  N.  Y.  267,  47  Am.  Rep. 
86;  Abend  v.  Terre  Haute  db  1.  B.  Co.  Ill  111 
208,  53  Am.  Rep.  616;  International  db  O.  N 
R  Co.  y.  Byan,  82  Tex.  565;  Kansas  City,  M 
db  B.  B.  Co.  V.  PhiUips  (Ala.)  13  So.  Rep.  65. 
Parkinson  Sugar  Co.  y.  BiUy,  50  Kan.  404, 
Evansville  db  B.  B.  Co.  v.  Maddux,  134  Ind 
571;  Manville  v.  Cleveland  db  T.  B  Co.  llOhiff 
St.  417;  O'Connell  v.  Baltimore  d  O.B  Co.  20- 
Md.  212,  83  Am.  Dec.  549;  Hutchinson  y.  York, 
N.  C.  db   R.  B.  Co.  5  Excb.  343;    Tunney  v. 
Midland  B.  Co.  UK  I  C.  P.  291. 

Considering  the  effect  of  the  contract  on  the. 
back  of  the  ticket,  tbe  fact  that  the  statute  ia- 
a  penal  one  must  be  borne  in  mind.  The  word 
"damages"  is  not  used  in  a  strictly  legal  sense. 
Saekett  v.  Buder,  152  Mass.  408,  9  L.  K.  A.  891. 
Damages  are  to  be  assessed  not  less  and  not'v 
more  than  a  certain  amount,  and  with  refer- 
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ence  to  the  degree  of  CQipability  of  the  oorpo- 
ratioB,  its  senrants  or  agents.  OrigiDally,  the 
remedy  was  by  indictmeDi.  Afterwards  it  was 
extended  to  an  action  of  tort.  Stat  1871,  chap. 
381,  §  49;  Btat.  1874,  chap.  872,  g  163;  Stat. 
1881.  chap.  199,  §§  1,  6.  But  only  one  of  the 
remedies  can  be  pursued  by  the  executor  or 
admioistrator;  ana,  whether  the  amount  is  re- 
ceived by  the  indictment  or  in  an  action  of  tort, 
it  goes,  m  either  case,  to  the  widow  and  chil- 
dren or  the  next  of  kin,  and  the  executor  or 
administrator  has  no  interest  in  it.  It  is,  in 
sabstance,  a  penalty  given  to  the  widow  and 
children  and  next  of  km,  instend  of  the  estate, 
tod,  as  such,  the  intestate  could  not  release  the 
defendant  from  liability  for  il.  Com,  v.  Ver- 
mont eft  Jf.  R  Co.  108  Mass.  7,  12. 11  Am.  Rep. 
901;  Cam.  y.  Boston  dL.R  Co.  184  Mass.  21 1; ' 


Litti^n  T.  mtchhui^  B.  Co.  148  Mast.  478^ 
482,  3  L.  R.  A.  502.  Saye  as  a  matter  of  cop 
yenience,  the  proceedini^B,  properly  enough, 
might  he  instituted  by  the  widow  and  children 
or  next  of  kin,  if  the  statute  permitted  it,  as  ia. 
done  in  certain  instances  under  the  employer'a. 
liability  act.  Stat.  1887,  chap^  270.  §  2.  We^ 
have  not  found  it  necessary  to  consider  whether 
a  release  of  damages  for  causine  the  death 
of  a  human  being  is  or  is  not  justified  by  pub- 
lic policy,  thouerh  a  recent  statute  has  beea 
enacted  which  seems  to  authorize  such  a  re- 
lease by  express  messengers.  Stat.  1894,  chap. 
469,  §  2.  Upon  that,  however,  we  express  do 
opinion. 

The  result  is  that  we  think  that  tlie  fitception§» 
muht  be  overruled,  and  it  ia  so  ordered. 


RHODE  ISLAND  SUPREME  COURT. 


George  W.  FISH 

r. 

Edward  O.  CAP  WELL  et  ai. 


(. 


.B.L. 


The  sale  odT  standing  ttmber  by  a  wriiten 
IsstmiBent  not  aeknowledffed  or  re- 
corded ae  a  deed  amounts  only  to  an  execu- 
tory oontract  or  revokable  lloeofie  whioh  is 
revoked  by  a  subsequent  oonyeyanoe  of  the  land 
to  another  person. 

(July  24, 1804.) 

EXCEPTIONS  by  plaintiff  to  rulings  made 
during  the  trial  of  an  action  of  trespass 
^uare  elaumm  fregit  for  the  cutting  and  re- 
moyal  of  certain  trees  from  plaintiff's  property 
which  resulted  in  a  yerdict  m  fayor  of  defend- 
tDts.    Sustained. 
The  facts  are  stated  In  the  opinion. 
Mr.  C.  J.  Arms  for  plaintiff. 
Mr  Georg^e  T.  Brown  for  defendants. 

Btinees*  J.,  deliyered  the  opinion  of  the 

court: 

This  action  of  trespass  quare  cUnuum  fregit 
was  brought  by  the  plaintiff,  grantee  of 
Kicbolas  Brown,  to  recoyer  damages  for  the 
cutting  and  remoyal  of  trees  from  his  close  by 
the  defendants,  who  justiOed  uoder  a  writing, 
signed  and  sealed  by  said  Brown,  as  follows, 
▼iz.:  "Know  all  men  by  these  present,  that  I, 
Nicholas  Brown,  of  Coyentry,  R.  L,  hayesold 
to  Oliyer  H,  Greene,  of  said  Coyentry,  and 
Edward  C.  Capwell,  of  West  Greenwich.  R. 
I.,  all  of  the  standing  wood  on  a  certain  lot  of 
land  situated  in  said  West  Greenwich,  bounded 
u  follows:  Northerly  by  the  Greene  land,  so 
called:  easterly  by  a  wall;  southerly  by  land  of 
James  Rathbun;  and  westerly  by  land  of  Ed- 
ward C.  Capwell, — estimated  to  contain  ten 
Mres;  to  haye  and  to  hold  the  same  to  said 
Greene  and  Capwell,  their  heirs,  executors,  and 
administrators,  within  two  years  from  the  date 
bereof  to  cut  and  remoye  said  wood  in,  they 
bayiof;  paid  me  the  sum  of  fifty  dollars,  being 
b  fall  for  said  standing  wood,  the  receipt  of 
which  ia  hereby  acknowledged.    In  witness 


-V hereof,  I  hereunto  set  my  hand  and  seal,  at 
'oventry,  R.   I.,    Dec.    13,    18»2.     Nicholaa 
Brown,    (L.  8.)    In  presence  of  8.  W.  Griffin.'* 
This  instrument  was  not  acknowledged  and 
recorded,  as  required  for  deeds  of  real  estale- 
by  Pub.  Stat.,  chap.  178,  g§  8,  4.     The  plain- 
tiff asked  the  judge  to  rule  that  this  was  a. 
mere  license  from  Brown,  reyocable  at  his  will. 
And  that  his  deed  to  Fish  reyoked  it.    Tho 
judge  denied  these  requests,  and  ruled  that,  if 
the  plaintiff  knew  of  this  instrument  at  the- 
time  he  bought  the  land,  he  was  bound  by  it, 
and  could  not  maintain  the  action.     To  these- 
rulings  the  plaintiff  excepted,  the  yerdict  be- 
in"  'or  thedpfendwnts. 

The  first  question  ia.  What  was  the  nature  or 
the  lustruuieuir  Did  ii  conyey  au  interest  in 
land  or  not?  In  Greenleaf's  Cruise  on  Real 
Property  (page  65,  §45,  'note)Xhe  learned  editor 
says:  "The  cases  on  this  much-yexed  question 
are  extremely  contradictory,  but  the  principle 
now  most  generally  recognized  seems  to  be 
this:  that  in  contracts  for  the  sale  of  things  an- 
nexed to  and  growing  upon  the  freehold,  if  tbe- 
vendee  is  to  haye  a  right  to  the  soil  for  a  time, 
for  the  purpose  of  further  growth  and  profit  of 
that  which  is  the  subject  of  sale,  it  is  an  inter- 
est in  the  land,  within  the  meaning  of  tho 
fourth  section  of  the  statute  of  frauds,  and 
must  be  proyed  by  writing;  but  where  the 
thinfir  is  sold  in  prospect  of  separation  from  the 
soil  immediately,  or  within  reasonable  and  con- 
yenient  time,  without  any  atipulation  for  the 
beneficial  use  of  the  soil,  but  with  a  mere  li- 
cense to  enter  and  take  it  away,  it  is  to  be  re- 
garded as  substantially  a  sale  of  goods  only, 
and  so  not  within  that  section  of  the  statute; 
although  an  incidental  benefit  may  be  derived 
to  the  yendee  from  the  circumstance  that  the- 
thing  may  remain  for  a  time  upon  the  land.*^ 
The  same  distinction,  between  permanency  of 
the  soil  and  producta  bought  with  a  yiew  to 
their  separation  from  it,  is  also  stated  in  1 
Greenleaf  on  Eyidence,  14th  ed.  §271.  In. 
Browne  on  Statute  of  Frauds,  4th  ed.  §§  285- 
268,  this  subject  is  yery  thoroughly  discussed, 
and  the  general  rule  deduced  that  where  the. 


KoiB.— While  as  the  ^urt  states  in  the  aboye 
<Ms  it  lefoses  to  follow  the  weight  of  authority 
J^  the  question  how  far  a  sale  of  standing  tim- 
ott  Ib  within  the  statute  of  frauds  (see  n&U  to 
J^rth  y.  0raham,  (Ohio)  19  L.  B.  A.  TZi)  it  seems  to 
kave  at  the  same  time  applied  the  ruleln  force  in 


states  holdinir  such  sales  to  be  within  the  statute^^ 
as  to  attempted  sales  befng  reerarded  as  a  license. 
The  only  way  to  reconcile  the  two  positions  would 
seem  to  be  to  hold  that  no  sale  was  effected  untii. 
thetimt)er  was  deliyered.  In  other  worda  that  & 
sale  oould  not  be  made  of  standing  timlMr. 


See  also  26  L.  R.  A.  145;  27  L.  R.  A.  434;  32  L.  R.  A.  102. 
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tntentioD  is  tocoDTCT  a  mere  cliattel,  though  it 
may  in  the  iDierim  ie  a  part  of  the  realty,  it  is 
not  affected  by  the  statute  of  frauds;  but  if  it 
ia  to  confer  an  exclusive  right  to  the  land  for  a 
time,  for  the  purpose  of  makiue  a  profit  of  the 
4^owing  surface,  it  is  \vilhin  uie  statute,  and 
must  be  in  writing,  even  though  the  pur- 
■chaser's  real  profit  may  come  from  the  sale  of 
the  produce  of  the  land  as  a  chattel.  On  the 
•other  hand.  Judge  Washburn  gives,  as  an  at- 
tempt to  harmonize  decisions,  the  result  that  a 
aale  of  erowing  trees  or  other  fruetvs  naturaU$t 
when  they  are  not  to  be  served  at  once,  but  are 
to  remain  in  the  soil  some  definite  or  indefinite 
time,  is  generally  regarded  as  a  grant  of  an  in- 
terest in  the  land.  8  Washb.  Real  Prop.  5th 
^.  868.  Mr.  Benjamin  states  the  rule  in  this 
way:  that,  where  a  sale  is  made  which  vests 
the  property  at  once  in  the  buyer  before  sever- 
ance, a  distinction  is  made  between  fruetus 
naturaUs  tmdfructus  industrialei,  the  former 
being  an  interest  in  the  land,  which  is  within 
the  statute  of  frauds.  1  BeojamiD,  Hales, 
Kerr's  ed.  g  186. 

We  think  the  better  reason  is  with  the  view 
which  holds  the  sale  to  carry  a  chattel  interest, 
«nd  not  an  interest  in  the  land.    Evidently, 
the  parties  to  a  sale  of  standing  trees,  as  in  this 
-case,  have  in  mind  the  trees  as  timber,  and  not 
the  land.    They  are  not  bargaioing  for  oc- 
cupation, and  would  not  often  think  to  clinch 
the  trade  hj  deed.    They  have  contracted  for 
wood,  which  happens  not  to  have  been  cut; 
but  why  should  a  mere  contract  of  that  sort 
be  different,  in  legal  effect,  from  a  contract  for 
wood  which  has  been  cut?    If,  by  its  peculiar 
terms,  it  necessarily  involves  an  occupation  of 
land,  there  is  reason  for  it,  but  not  otherwise. 
If  a  man  sells  cut  wood,  he  may  refuse  to  de- 
liver it,  and  become  liable  for  a  breach  of  con- 
tract.   We  see  no  reason  why  the  same  rule 
should  not  apply  where  the  thing  sold  is  stand- 
ing wood,  simply.     W  hat  the  hnyet  pays  for 
4ind  expects  to  get  is  not  an  interest  in  land, 
but  trees  severed  from  the  land.    The  whole 
thing  rests  in  contract.    This  view  is  supported 
by  respectable  authority.    It  is  very  clearly 
stated  by  Bigelow,  Gh,  J, .  in  DraJu  v.  WelU, 
11  Allen,  141,  where  it  is  held  that  a  sale,  such 
4ks  the  one  before  us,  does  cot  pass  an  interest 
in  land,  but  only  in  the  trees  when  they  are 
severed  from  the  laud;  that  it  is  an  executory 
<!ontract   for  the  sale  of  chattels  when  they 
ahall  be  cut,  with  a  license  to  enter  on  the  land 
for  the  purpose  of  removal.    Before  they  are 
•cut,  the  license  may  be  revoked;  otherwise  it 
would  amount  to  an  interest  in  the  land.    In 
some  of  the  cases  the  contract  has  been  oral, 
and  in  others  written,  but  we  do  not  see  that 
this  Is  important;  for  if  the  sale  be  an  execu- 
tory contract,  either  form  is  sufficient.     To  the 
aame  effect  are  SiUby  v.  Trotter,  29  N.  J.  Eq. 
1238;  Herriek  v.  l^ewell,  49  Minn.  198;  Poor  v. 
Oakman,  104  Mass.  815;  Cain  v.  McQuire,  18 
B.  Mon.  840;  Byanee  ▼.  Reese,  4  Met.  (Kv.)  873, 
68  Am.  Dec.  481;  MeCUntock's  App.  *71  Pa. 
^65;    Sterling  v.    Baldwin,  42  Yt.  306.     In 
Owent  V.  Lewis,  46  Ind.  489,  15  Am.  Bep.  295, 
there  is  as  thorough  an  examination  of  this  sub- 
ject as  can  be  found  anywhere,  with  the  con- 
•elusion  that  the  contract  for  the  sale  of  grow- 
ing trees  is  a  contract  for  the  sale  of  an  inter- 
est in  land.    See  also  Williams  v.  Flood,  68 
Mich.  487. 
While  we  must  concede  that  this  view  is 
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taken  by  the  greater  number  of  anthoritiea,  yei 
we  are  constrained  to  thiuk  that  the  other  riew 
— that  such  a  sale  is  an  executory  contract  for 
trees  to  be  severed  from  the  land,  and  so  not 
within  the  statute  of  frauds — ^is  much  more 
sensible.    From  the  nature  of  the  transaction, 
it  is  plain  that  what  the  buyer  is  after  is  wood, 
not  land.    If  so,  we  do  not  see  why  we  should 
say  that,  by  legal  construction,  he  buys  an  in- 
terest in  land,  and  not  wood.    The  buyer  baa 
just  the  same  rights  and  remedies  under  the 
contract,  as  we  construe  it,  that  he  would  have 
for  a  sale  of  any  chattel;  whereas,  under  a 
contract  by  parol  or  in  writing,  not  conform- 
able to  the  statute,  if  it  be  held  to  be  an  inter- 
est in  land,  he  would  have  none  at  all.    Id  this 
case  there  was  a  written  instrument,  which 
was  substantially  a  deed  of  the  trees;  but,  if 
we  give  effect  to  it  as  a  deed  of  an  interest  in 
land,  we  must  say  that  it  is  more  than  a  deed 
of  trees,  and  thai  it  practically  amounts  to  a 
lease  of  the  land  for  two  years,  because  under 
it  the  purchasers  might  fell  the  trees  at  once, 
and  obstruct  the  use  of  the  land  for  any  other 
purpose  for  nearly  all  that  time.    Now,  the 
parties  have  made  no  such  express  agreements 
It  is  more  reasonable  to  imply  thai  the  owner 
meant  to  retain  the  possession  and  use  of  the 
land,  subject  to  the  license  to  remove  the  trees^ 
than  that  he  virtually  surrendered  it  under 
such  a  license.    If  the  deed  carries  an  interest 
in  land,  suppose  the  purchaser  refuses  to  take 
the  trees,  what  then?    The  owner  of  the  land 
caonot  get  back  the  interest  he  has  convey^, 
so  as  to  be  able  to  deal  with  another,  unless  he 
also  can  set  a  deed  from  the  purchaser.     Yet 
who  would  think  of  a  purchaser  of  trees  mak- 
ing a  deed  back  in  order  to  clear  the  title.    The 
fact  is  the  parties  have  simply  made  a  contract, 
and  it  ought  to  be  treated  as  such;  and  putting 
it  into  the  form  of  a  deed  does  not  make  any- 
thing more  than  a  simple  contract.    One  party 
has  agreed  to  turn  a  part  of  his  realty  into  per- 
sonalty, and  sell  it  to  the  other,    if  he  had 
agreea  to  turn  cattle  into  beef,  he  would  not 
be  held  to  conyey  a  present  interest  in  the  cat- 
tle, and  there  is  no  greater  reason  to  hold  that 
in  the  former  case  he  conyevs  a  present  interest 
in  the  land.    Courts  have  frequently  tried  to 
avoid  the  full  effect  of  their  construction  of 
these  contracts  by  making  a  distinction  twtween 
the  natural  growth  of  the  land  {fructus  naU 
urales)  and  crops  produced  by  tillage  {fructus 
industriales),  calling  the  former  a  contract  for 
realty,  and  the  latter  for  chattels.    But  we  see 
no  logical  ground  for  this  distinction.    They 
are  both  a  part  of  the  realty  until  they  are  sev- 
ered.   The  fact  that  the  policy  of  the  law  al- 
lows the  latter  to  go  to  the  executor  or  admin- 
istrator as  a  reward  for  the  labor  of  the  hus- 
bandman does  not  change  its  character  in  the 
meantime.    The  better  reason,  as  it  seems  to 
us,  is  to  put  both  classes  on  the  same  footing, 
and  treat  them  as  contracts  for  things  to  Se 
severed.    Construing  this  can  tract,  then,  as 
amounting  only  to  an  executory  contract  or 
parol  license,  it  follows  that  it  was  revocable 
( Foster  v.  Browning,  4  R.  I.  47,  67  Am.  Dec. 
505;  Owens  v.  Lewis,  46  Ind.  489, 15  Am.  Bep. 
295);  and  the  conveyance  to  the  plaintiff  oper- 
ated as  a  revocation,  because  as  to  him  the  li- 
cense was  void.  Thurber  v.  Dwyer,  10  R.  L  355. 
The  refusal  to  charge  as  requested  must 
therefore  be  held  to  be  erroneous,  and  a 
trial  granted. 


wm. 


Mattuswb  y.  St.  Louia  <&  S.  F.  R.  Co. 


161 


MTSSOURI  SUPREMB  COURT  (In  Banc). 


Leonard  MATTHEWS,   Betpi.. 

V. 

«T.  LOUIS  &  SAN  FRANCISCO  R.  CO., 

Appt 

C. Mo. ) 

1.  ▲  statute  Mfclring  m  railroad  eom- 


from  a  looomotive  does  not  impair  tbe  obUiratlun 
of  a  oontraot  In  Its  cbarter  wbicb  merely  author- 
laee  the  use  of  steam  or  of  animal  power  or  by 
mechanical  power  In  operating  tbe  road. 
^.  The  equal  proteetlon  of  laws  Is  not 
denied  to  railroad  eompanies  by  a  stat- 
nte  makinflT  them  liable  for  fires  set  by  engines 
without  regard  to  negligence. 

^  No  natural  rif^ht  Is  contravened  b^ 
maMng  a  railroad  company  liable 
without  roi^ard  to  nofi^liirenee  for  fires 
set  by  looomotiye  engines  where  experience  has 
demonstrated  the  danger  of  fires  from  such 
sources. 

4.  A  railroad  oompaajr  is  not  deprived 
of  its  property  without  due  process  of 
law  or  contrary  to  the  law  of  the  land  by  a  stat- 
ute making  such  oompasy  liable  for  all  fires 
caused  and  communicated  from  locomotives. 


6*  Absolute  liability  and  not  merely  a 
prima  fltde  liability  Is  created  for  llres 
set  by  locomotives  under  Mo.  Bey.  Stat.  1888. 
I  aUA,  declaring  that  each  railroad  corpoiation 
**Bhall  be  responsible**  in  such  cases. 

6*  The  known  Judicial  construction  of  a 
statute  by  courts  of  another  state  is  deemed  to 
be  adopted  by  the  legislature  when  it  adopts 
such  statute. 


7.  The  opinion  of  a  witness  that  treest 
shrubSf  plants*  and  vines  are  by  their 
inherent  nature  not  susceptible  to  in* 
surance  is  not  admiselble  since  the  Judge  and 
Jury  are  as  con^petent  lo  respect  to  that  question 
as  any  witness. 

8.  Allowing^  sreeds  to  p?ow  on  one's 
oremises  cannot  be  held  to  be  contrib* 
utory  UBgligencB  which  will  defeat  the  lia- 
bility of  a  lallroad  company  for  a  fire  communi- 
cated from  a  locomotive,  especially  under  the 
statute  which  makes  the  railroad  company  an  in- 
surer against  fires  thus  caused. 

9.  A  railroad  company  Is  not  entitled 
to  any  part  of  the  insurance  contracted 
for  and  collected  by  the  owner  of  property  de- 
stroyed by  a  fire  communicated  from  a  railroad 
locomotlye,  although  the  railroad  company  is 
given  by  a  statute  an  insurable  interest  in  such 


IfOTB.— OonstfhitiofuiUtv  of  $tatute$  makino  rtM- 
road  oompaniet  obmAiUety  liable  for  damage  by 
Mtt  tetouthy  them  or  for  stock  hiUed  by  them,  Ir- 
rev>^eUve  of  nenlioenee. 

The  courts  haye  uniformly  held  statutes  impos- 
ing absolute  liability  for  fires  set  out  by  railroad  lo- 
•eomotivGs  to  be  valid  or  have  assumed  their  valid- 
ity as  a  basis  for  decision,  and  they  have  almost  as 
uniformly  held  statutes  Invalid  which  attempted 
to  impose  absolute  liability  for  stock  killed  on  the 


Flires, 

A  statute  impoelng  Uabllity  for  fires  set  out  is  not 
nnconstltutional  either,  (1)  as  denying  equal  pro- 
tection of  the  laws,  0t)  as  taking  property  without 
'due  process  of  law,  or  (8)  as  impairing  the  contract 
contained  in  the  charter.  Grlssell  v.  Housatonic 
B.  Go.  54  Conn.  447. 

In  Union  Pac  B.  Co.  v.  DeBusk,  8  L.  B.  A.  3S0, 18 
Colo.  2M,  the  question  of  the  constitutionality  of  a 
taw  imposing  absolute  liability  for  destruction  of 
property  by  fire  was  fully  discussed  and  the  law 
was  upheld  with  the  remark  that  tbe  statute  was 
tmt  a  re-enactment  of  the  common  law  on  tbe  sub- 
ject. 

That  case  was  followed  In  Denver.  T.  &  G.  B.  Co.  v. 
De  araff,  2  Colo.  App.  48;  Union  Pac.  B.  Co.  v.  Ar- 
thur.  2  Colo.  App.  160;  Union  Pac.  B.  Co.  v.  Tracy, 
<Oola)  Jan.  IB,  1804. 

The  South  Oarolina  statute  makes  the  railroad 
•company  liable  for  the  burning  of  all  property  to 
which  the  fire  is  set  by  Its  locomotives,  unless  it 
was  put  on  its  right  of  way  without  Its  ooosent,  and 
it  has  been  held  constltutloaal  In  HcCandless  v. 
•fttehmond  &  D.  K.  Co.  18  L.  R.  A.  440.  88  S.  C.  lOU; 
Banter  v.  Columbia,  K.  ft  L.  B.  Co.  (8.  C.)  March  14, 
1891;  Lipf  eld  v.  Charlotte,  C.  ft  A.  B.  Co.  (S,  a^  April 
19,1804. 

And  the  validity  of  the  law  had  been  assumed  in 
the  prior  case  of  Thompson  v.  Blchmond  ft  D.  B. 
Oo.84S.C.8ei 


not  interfere  with  the  right  of  congress  to  regulata 
interstate  commerce.  Smith  v.  Boston  ft  M.  Bail- 
road,  68  N.  H.  :S5. 

In  Martin  v.  New  York  ft  N.  E.  R.  Co.,  88  Conn. 
840,  the  court  upheld  a  statute  making  the  railroad 
company  liable  irrespectiyeof  the  question  of  neg- 
ligence, on  the  ground  that  it  rested  on  broad 
grounds  of  Justice  and  equity.  But  the  Connecti- 
cut statute  fixes  the  liability  of  the  railroad  only  in 
case  of  abseuoe  of  contributory  negligence  of  tha 
property  owner. 

In  Simmonds  v.  New  York  ft  N.  B.  B.  Co.,  62  Conn. 
264,  the  court  held  the  railroad  company  liable, 
where  Its  men,  at  the  request  of  the  owner  of  the 
property  first  ignited,  ceased  their  attempts  to  put 
out  the  fire,  which  they  could  easily  have  done, 
and  the  fire  then  spread  to  the  property  €ft  a  third 
person,  who  brought  suit  for  the  injury  done  him* 

The  validity  of  a  statute  Imposing  absolute  liabil- 
ity for  the  destruction  of  property  by  fire  has  been 
assumed  in  Massacusetts.  Trask  v.  Hartford  ft  N. 
H.  B.  Co.  16  Gray,  71;  Ingersoll  v.  Stockbridgeft  P. 
B.  Co.  8  Allen,  488;  Salt ord  v.  Boston  ft  M.  Bailroad, 
106  Mass.  688;  Pierce  v.  Worcester  ft  K.  B.  Co.  106 
Mass.  190;  Bassett  v.  Connecticut  Biver  B.  Co.  14ft 
Mass.  129. 

And  the  same  is  true  in  NewfHampshire.  Hook- 
sett  V.  Concord  Bailroad,  88  N.  H.  242;  Adden  r. 
White  Mountains  N.  H.  B.  Co.  66  N.  H.  413, 20  Am. 
Bep.  220;  BoweU  v.  Bailroad  Co.  67  N.  H.  188. 

And  in  Maine.  Chapman  v.  Atlantic  ft  St.  L.  B.Co. 
87  Me.  92;  Pratt  v.  Atlantic  ft  St.  L.  B.  Co.  42  Ma. 
679;  Bean  ▼.  Atlantic  ft  St.  L.  B.  Co.  68  Me.  294; 
Lowney  ▼.  New  Brunswick  B.  Co.  78  Me.  479. 

And  In  Connecticut.  Began  ▼.  New  York  ft  N.  H. 
B.  Co.  60  Conn.  124. 

In  Iowa  it  has  been  held  that  a  statute  making 
railroad  companies  absolutely  liable  for  fires  set 
out  by  their  locomotives  may  be  upneld  under  tbe 
police  power;  Bodemacher  y.  Milwaukee  ft  St.  P. 
B.  Co.  41  Iowa.  297, 20  Am.  Bep.  608. 

This  ground  of  decision  is  not  concurred  in  by 
I  all  the  courts. 


A  statute  imposing  absolute  liability  for  fire  does  I     In  Small  v.  Chicago,  B.  L  ft  P.  B.  Oo^  60  Iowa,8IOL 

^uaA.  11 

T    p    ^oo}^''A^%\^\\r^''  -'  ^-  ^-  ^^-  '^^^'^  3-  L.  R.  A.  416;  38  L.  R.  A.  152;  46 
U  K.  A.  224;  47  L.  R.  A.  82. 
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property  with  the  rUrht  to  Insure  It  for  its  own 
protection. 

10.  Indndinf^  in  damages  for  eondem- 
nation  an  allowance  for  the  danger  of 
firea  by  operation  of  the  railroad  will 
not  prevent  the  owner  of  the  property  from  re- 
ooverlner  for  its  loee  by  subsequent  fire  commu- 
nicated from  the  railroad  locomotiTes,  as  the  ori- 
ffinal  damafres  were  compensation  for  the  depre- 
ciation to  the  value  of  the  property. 

(March  24, 1894.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  St.  Louis  -Circuit  Court  in  favor  of 
plaintUF  in  an  action  brought  to  recover  dam- 
ages for  losses  sustained  by  fire  set  out  by  de- 
fendant's locomotive.     Affirmed. 

*    Statement  by  Gantt,  /.; 

This  is  an  action  for  damagies  caused  by  the 
destruction  and  injury  to  plaintiff's  property, 
a  suburban  residence  and  grounds  near  the 
city  of  St.  Louis,  in  St.  Louis  county,  by  fire 
alleged  to  have  been  set  out  by  an  engine  oper- 
ated by  the  defendant  on  its  railroad.  The 
petition  contains  two  counts;  the  first  being  an 
action  at  common  law,  charging  *'that  on  the 
9th  day  of  August,  1887,  and  for  a  lon^  time 
prior  thereto,  defendant  negligently  suffered  a 
wge  amount  of  dry  grass,  weeds,    and  rub- 


bish to  accumulate  and  remain  upon  and  alon^ 
itsrailwajr  and  right  of  way  ad  joining  the  landb 
of  the  plaintiff,  and  used  and  employed,  in  op- 
erating said  railway,  locomotive  engines  and 
other  machinery  that  were  improperly  and 
negligently  constructed,  so  that  sparks  of  fire 
could  and  did  needlessly  escai)e  said  engine," 
and  that  by  reason  of  such  negligence  fire  was- 
communicated  to  said  dry  grass,  weeds,  and 
rubbish,  and  extended  to  plaintifiTs  land,  and 
destroyed  a  dwelling  house,  bam,  outbufld- 
ings,  personal  property  therein,  trees,  and 
shrubbery,  of  the  value  of  $80,000,  for  which^ 
iudgment  is  prayed.  The  second  count  is 
based  upon  tne  statute  (Rev.  Stat  1889,. 
§2615),  and  charges  that  the  defendant  owned 
and  operated  a  railroad  adjoining  plaintiff's 
land,  "baviog  locomotive  engines  in  use  on 
the  same,  anu  on  said  9tb  day  of  August,  1887, 
fire  was  communicated  from  a  locomotive  en- 
gine then  in  use  upon  said  railroad,  owned  and 
operated  by  defenaant  as  aforesaid,  to  plaintiff's 
propertjr  on  his  said  land,"  and  then  avers  the 
destruction  of  the  same  property,  of  the  same 
value  as  charged  in  the  first  count,  and  avers 
damages  in,  and  prays  judgment  for,  the  same 
amount. 

The  answer  admits  the  incorporation  of  de- 
fendant, and  the  operation  of  the  line  of  rail- 
way described  in  the  petition^  and  the  uae  or 


however,  the  Iowa  statute  was  held  to  establish  only 
a  prima  f aoie  liability. 

In  Steams  v.  Atlantic  &  St  L.  R.  Co.,  46  Me.  OS, 
the  validity  of  the  law  was  attacked,  but  It  was 
upheld  without  much  discussion  as  to  Its  validity 
on  the  part  of  the  court. 

And  the  Maine  statute  was  held  valid  in  Thatcher 
V.  Maine  Cent.  B.  Co.  86  Me.  60& 

In  Hart  v.  Western  R.  Co.,  18  Met.  99. 46  Am.  Deo. 
119,  the  Massachusetts  statute  was  enforced  with- 
out its  validity  being  questiooed. 

And  in  Lyinan  v.  Boston  ft  W.  R.  Corp.*  4  Cush. 
188.  it  was  held  to  apply  to  roads  created  before  Its 
•oactment. 

In  Rofls  V.  Boston  &  W.  R.  Co.,  6  Allen,  87.  how- 
ever, it  seems  to  be  assumed  that  under  the  Massa- 
chusetts statute  the  owner  of  the  property  must 
have  been  in  the  exercise  of  due  care  in  order  to 
entitle  him  to  recovery. 

And  In  Perley  v.  Bastem  R.  Co.,  98  Mass.  414, 96 
A.fD.  Dec.  646,  the  question  was  discussed  as  to 
whether  or  not  back  fires  contributed  to  the  loss 
lor  which  the  suit  was  brought. 

Contributory  neglifrenoe  is  not  a  defense.  Den- 
ver, T.  &  G.  R.  Co.  V.  De  GraflT,  2  Colo.  App.  42:  Un- 
ion. Pac.  R.  Co.  V.  Arthur,  2  Colo.  App.  169. 

Unless  it  Is  IntentionaL  Union,  Pac.  D.  &  G.  R. 
Co.  V.  Williams  (Colo.)  Oct.  24,  1883. 

But  the  Colorado  court  has  refused  to  base  a  re- 
eovery  entirely  upon  presumption  and  has  held  that 
the  fact  as  to  the  origin  of  the  flre  must  k)e  proved 
and  not  left  to  inference.  Denver,  T.  ft  G.  R.  Ca 
V.  DeGratr.  2  Colo.  App.  42. 

As  to  the  general  rule  of  liability  for  setting  fires 
which  spread  to  the  property  of  others,  see  noU  to 
Brown  v.  Brooks  (Wis.)  21 L.  R.  A.  265.1 

ITtiltna  stoelc 

Id  analogy  to  the  statutes  imposing  absolute  lia- 
bility for  setting  out  fire  some  of  the  btates  enacted 
statutes  which  attempted  1o  impose  an  absolute  li- 
ability for  the  value  of  livestock  killed  on  the 
track.  There  is  ground  for  making  a  distinction 
between  the  two  dassee  of  cases  in  that  the  live- 
stock cannot  be  killed  unless  it  is  trespassing  on  the 

25  L.  R.  A. 


track,  while  in  the  case  of  the  fire  the  owner  of  th»- 
property  may  be  entirely  without  fault  beyond  hia 
misfortune  in  owning  property  in  proximity  to 
the  railroad.  In  some  of  the  earlier  cases  under 
stock  killing  laws  the  validity  Off  the  laws  was  as- 
sumed or  at  least  not  denied. 

Thus,  in  Nashville  ft  C.  R.  Co.  v.  Peacock,  25  Ahu 
229,  a  lisbillty  was  enforced  under  a  stock  kiniDg- 
law,  but  the  question  of  its  constitutionality  wa» 
not  considered. 

And  a  similar  result  was  reached  in  Atchison,  T. 
ft  a  F.  R.  Co.  V.  Lujan,  6  Colo.  838. 

So  the  cases  of  Denver  ft  R.  G.  R.  Co.  v.  Hen- 
derson, 10  Colo.  1:  Denver  ft  R.  G.  R.  Co.  v.  Zastrow,. 
10  Colo.  4;  Union  Pac.  R.  Co.  v.  Sternberg,  13  Oolo. 
141,— were  each  based  on  the  stock-killing  law,  but 
failed  because  plaintiff  had  not  on  his  part  complied 
with  the  provisions  of  the  statute. 

Atchison,  T.  ft  8.  F.  R.  Co.  v.  Betts,  10  Colo.  481. 
was  an  action  based  on  the  Colorado  stock-killings 
act,  and  while  the  validity  of  the  act  does  not  seem 
to  have  been  attacked,  the  'Judgment  against  tli»- 
company  was  reversed  on  other  grounds. 

In  Denver  ft  R.  G.  R.  Co.  v.  Stewart,  1  Colo.  Apfv. 
227,  the  court  refused  to  apply  the  stock-kilUDfl- 
law  on  the  ground  that  at  the  time  of  the  klUin«^- 
the  stock  was  running  at  large  contrary  to  the  pro- 
visions of  a  statute. 

But  when  the  validity  of  the  laws  was  questioned 
they  speedily  feU  upon  various  oonstitutlonal 
grounds. 

A  statute  which  makes  a  railroad  oompany  abso- 
lutely liable  for  killing  animals  is  unconstitutional 
as  depriving  the  company  of  property  without  due- 
process  of  law.  Zeigler  t.  South  ft  North  Aliu  B» 
Co.  58  Ala.  604. 

The  authority  of  that  ease  was  reoognlaed  to 
Memphis  ft  C.  R.  Co.  v.  Lyon,  68  Ala.  7L 

A  law  Imposing  absolute  liability  for  the  value 
of  stock  killed  on  the  track  is  unconstitutional.. 
Jensen  v.  Union  Pao.  R.  Co.  4  L.  K  A.  724, 6  Utah,. 
253;  Bielenburg  v.  Montana  Union  R.  Co.  2 1*.  R.  A» 
818, 8  Mont.  271;  Thompson  v.  Northern  Pac.  R.  Co» 
8  Mont.  279. 

A  statute  making  the  killing  of  atook  a  mlade^ 
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locomotire  engines  thereon,  and  denies  gener- 
ally every  other  allegation  in  the  petition,  and 
then,  as  special  defenses  to  each  count  of  the 
petition,  avers:  "(1)  That  plaintiff  has  assigned 
to  persons  to  this  defendant  unkoown  his  right 
of  action  against  this  defendant,  if  any  he  ever 
had,  and  is  neither  a  necessary  nor  proper  party 
plaintiff  herein,  and  is  not  the  real  party  in  In- 
terest, and  is  not,  therefore,  entitled  to  main- 
tain or  prosecute  this  action.  (2)  That  there 
is  a  defect  of  plaintiff,  in  this,  to  wit,  that  the 
Detroit  Fire  &  Marine  Insurance  Company,  the 
Commercial  Union  Insurance  Company,  and 
the  Imperial  Fire  Insurance  Company,  and 
each  and  every  one  of  them,  are  parties  in  in- 
terest in  this  case,  and  are  necessary  parties 
plaintiff  herein.  (8)  That,  on  the  date  and  at 
the  time  in  the  petition  mentioned,  there  were 
growing  and  standing  upon  the  property  in 
•aid  petition  descrihed,  adjacent  to  and  con- 
tioaous  from  the  right  of  way  of  defendant  to 
the  house,  shrubbery,  and  trees  of  plaintiff  in 
his  petition  describcKl,  large  quantities  of  dry 
grass,  leaves,  weeds,  and  other  combustible 
and  highly  inflammable  matter,  which  were 
carelessly  and  negligently  allowed  to  grow  and 
accumulate  upon  said  premises  by  and  with 
the  knowledge  and  consent  of  plaintiff;  that 
the  accumulation  of  dry,  combustible,  and 
highly  inflammable  matter  as  aforesaid  had 
been  carelessly  and  negligently  allowed  to  re- 
main upon  said  premises  for  a  long  time  pre- 


vious to  the  0th  day  of  Anguai,  1887,  to  wit, 
for  many  years;  that  it  was  gross  negligence 
for  plaintiff  to  adlow  said  drv  and  conibustible 
matter  to  accumulate  and  remain  upon  the 
said  premises  without  taking  precautions  to 
prevent  the  spread  of  fire  whidi  might  acci- 
dentally be  set  upon  the  right  of  wav  of  de- 
fendant railway  company,  or  which  might 
accidentally  escape  from  passing  engines, 
which  said  negligence  of  plaintili  did  proxi- 
mately and  directly  contribute  to  the  injuriea 
of  which  be  complains.  (4)  That  the  said 
dwelling  hoQse,  barn,  and  outbuildings  in  tho 
petition  describJBd  were  on  the  0th  day  of  Au- 
gust, 1887,  insured  in  certain  Insurance  com- 
panies named  in  the  answer  for  the  aggregate 
sum  of  $10,000,  which,  as  defendant  avers, 
was  greatly  in  excess  of  the  real  value  of  said 
dwelling  house,  bam,  and  outbuildings;  that 
said  insurance  companies,  after  the  fire  in 
plaintiff's  petition  alleged,  paid  to  said  plaintiff 
the  sum  of  $10,000  on  account  of  the  loss  sus- 
tained by  reason  of  the  burning  of  said  dwell- 
ing houso,  bam,  and  outbuildings  as  aforesaid, 
wherefore,  defendant  says  that  the  sum  so 
paid  by  the  said  insurance  companies  as  afore- 
said should  be  applied  j>r0  to/ito  to  the  satisfac- 
tion of  plaintiff^s  claim,  if  any  he  has,  which 
defendant  denies." 

And  the  answer,  in  addition  to  the  above 
counts,  which  are  common  to  both  counts  of 
the  petition,  contains    the  following  counts. 


meaDor  and  subjecting  tbe  oflBoials  of  the  road  to 
Indictmeot  unless  they  pay  tbe  damaffes  to  the 
owner  within  a  certain  time  is  ^inoonstitutionaL 
State  V.  Divine,  08  N.  C.  778. 

A  statute  iiDposlDflr  absolute  liability  for  cattle 
killed  on  a  railroad  without  any  negrUgenoe  or 
default  on  the  part  of  the  owner  of  tbe  road  is  un- 
coDfltitutionaL  Caterll  v.  Union  Pao.  B.  Oo.  2 
Idaho,  54a 

The  statute  maUng  tbe  railroad  company  abso- 
lutely liable  In  double  damages  tor  kiilinir  stock  is 
onconstitutlonaU  DenTer  ft  R.  G.  B.  Go.  v.  Outoalu 
I  Oolo.  App.  8BBw 

A  law  making  railroad  companies  liable  for  cat- 
tle killed  by  them  at  a  value  to  be  fixed  by  appiaise- 
ment  is  unconstitutional  as  depriving  them  of  the 
right  of  trial  by  jury.  Graves  v.  Northern  Paa  B. 
Ca  5  Mont.  566, 51  Am.  Bep.  81;  Daores  v.  Oregon 
R.ftNav.Ck>.lWash.S26. 

In  Wadaworth  v.  Union  Pao.  B.  Co.,  28  L.  S.  A. 
812, 18  OoJo.  600.  the  court  had  before  ft  tbe  ques- 
tion of  the  validity  of  the  stock-killing  law,  and 
beld  it  unconstitutional;  but  it  states:  **We  do  not 
decide  that  the  legislature  has  not  the  power  to  en- 
act a  valid  statute  making  railroad  companies  lia- 
ble for  domestic  animals  killed  or  damaged  by  the 
operation  of  their  trains  irrespective  of  the  ques- 
tion of  oegligonce."  They  then  stated  that  as  there 
waa  no  duty  to  fence,  the  statute  could  not  be  en- 
forced as  a  penalty,  and  that  the  mode  of  asoertain- 
iag  the  value  of  tbe  property  destroyed  waa  un- 
ooostltutionaL 

It  has  generaOj  been  held  that  the  companies 
eoold  lawfully  be  compelled  to  fence  their  tracks 
(tee  authorities  collected  in  note  to  State  v.  Chicago. 
M.  &  N.  K.  Oo.  (Wia.)  12  L.  B.  A 180)  and  that  for  re- 
fusal to  comply  wit  h  the  statute  they  might  be  sub- 
jected to  the  penalty  of  paying  for  stock  killed  by 
Rsaon  of  the  faUure.  In  some  instances  an  at- 
tempt has  been  nude  to  impose  an  absolute  liability 
apon  the  companies  for  the  killing  o^  stock  from 
which  they  .might  relieve  themselves  by  fencing. 
And  hi  Kansas  Pac  B.  Ca  v.  Mower,  16  Kan.  878, 
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a  statute  was  held  valid  which  imposed  an  absolute 
liability  on  the  company  for  killing  stocky  but  pro- 
vided that  such  liability  might  be  escaped  by  erect- 
ing a  lawful  fence. 

The  same  rule  was  followed  fln  Hopkins  v.  Kan- 
sas Paa  B.  Co.,  18  Kan.  462,  and  Atchison  ft  K.  B. 
Co.  V.  Harper,  19  Kan.  629. 

But  In  Washington  a  statute  imposing  absolute 
liability  for  stock  killed  in  case  the  road  was  not 
fenced  was  held  unoonatitutional  in  Oregon  B.  ft 
Kav.  Co.  V.  SnuUley,  1  Wash.  206,  there  being  no  law 
in  terms  requiring  the  fencing  of  the  road* 

There  are  several  other  instances  in  which  an  ab- 
solute liability  is  imposed  as  a  penalty  for  failure 
to  comply  with  some  statutory  requirement.  An 
illustration  is  where  a  lookout  is  required  to  be 
kept  on  the  track  ahead  of  the  train,  failure  to  do 
which  subjects  the  company  to  liability  for  injuries 
caused  thereby.  The  authorities  on  that  subject 
are  collected  in  the  fioCe  to  Smith  t.  Norfolk  ft 
Southern  B.  Ca  (N.  C.)  post,  287,  There  is.  how- 
ever, a  clear  distinction  between  these  cases  on  the 
imposition  of  absolute  liability  with  no  violation 
of  duty,  and  that  class  of  authorities  are  therefore 
not  valuable  upon  the  latter  question.  There  are, 
however,  two  analogous  cases  which  may  be  stated 
here  as  throwing  light  on  the  subject. 

In  Nebraska  it  has  been  held  that  a  statute  Im- 
posing absolute  liability  on  a  railroad  company 
for  injuries  received  by  a  passenger,  unless  he  is 
guilty  of  criminal  negligence  or  has  violated  some 
express  rule  or  regulation  of  the  road,  is  valid. 
Union  Paa  B.  Co.  v.  Porter,  (Neb.)  Nov.  8, 1896. 

That  statute  was  enforced  in  Missouri  Paa  B.  Co. 
V.  Baler.  87  Neb.  28^  and  Omaha  ft  B.  Y.  B.  Co.  v. 
Chollette,  88  Neb.  143. 

But  m  IlUools  it  was  held  that  a  law  making  rail- 
road companies  liable  for  the  expenses  necessary  in 
connection  with  the  disposal  of  tbe  bodies  of  per- 
sons who  die  or  are  killed  on  its  cars  is  uncon- 
stitutional.   Ohio  ft  M.  B.  Co.  V.  Lackey,  78  IlL  66. 
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which  are  addreased  to  the  second  count  of  the 
petition  on]y:  **(!S)  Defendant  aven  that  the 
alleged  cause  of  action  set  forth  in  the  second 
count  of  the  petition  Ib  founded  on  an  act  of 
the  legislature  of  the  state  of  Missouri  entitled 
*An  act  to  establish  the  responsibilities  of  raU- 
road  companies  and  persons  owning  or  operat- 
ing railroads  for  damages  by  fire  communicated 
bv  locomotive  engioes/  approved  March  81, 
1887,  which  act  defendant  avers  is  illegal,  un- 
constitutional, and  void,  in  that  it  see^  to  de- 
prive the  defendant  of  its  property  without  due 
process  of  law,  and  is  contrary  to  the  provis- 
iona  of  section  80,  article  2,  of  the  Constitution 
of  the  state  of  Missouri.  (6)  That  the  said  act 
of  the  legislature  is  illegal,  unconstitutional, 
and  void,  in  that  it  denies  the  defendant  the 
equal  protection  of  the  law,  contrary  to  the 
provisions  of  section  1,  article  14,  of  the 
Amendments  to  the  Constitution  of  the  United 
States;  and  in  this:  that  it  deprives  defendsnt 
of  its  property  without  due  process  of  law, 
contrary  to  the  provisions  of  article  6  of  the 
Amendments  to  the  Constitution  of  the  United 
States;  and  in  this:  that  it  impairs 'the  obliga- 
tions of  a  contract  made  between  the  state  of 
Missouri  and  defendant,  by  the  terms  of  which 
it  was  impliedly  agreed  that  said  defendant 
might  and  could  use  fire  for  the  purpose  of 
generating  steam  to  propel  locomotive  engines, 
and  cars  attached  thereto,  and  be  responsible 
only  for  the  negligent  and  careless  use  thereof; 
and  is  contrary  to  the  provisions  of  article  1. 
section  10,  of  the  Constitution  of  the  United 
States.  (7)  That  heretofore,  to  wit,  on  the  1st 
day  of  June,  A.  D.  1882,  the  plaintiff  was  the 
owner  of  the  land  described  in  bis  petition  and 
also  of  a  certain  strip  of  land  along  and  adja- 
cent to  the  west  side  of  said  tract,  100  feet 
wide,  beiog  the  same  strip  of  land  now  occu- 
pied by  defendant's  roadbed  and  right  of  way, 
that  defendant  was  desirous  of  building  its 
road  upon  said  strip.  That  plaintiff  and  de- 
fendant could  not  agree  as  to  the  amount  of 
compeosation  to  be  paid  to  plaintiff  for  said 
strip,  and  defendant  commenced  proceedings 
in  the  circuit  court  of  St.  Louis  county 
against  plaintiff,  the  object  and  nature  of 
which  was  to  condemn  a  riffht  of  way  upon 
said  strip,  and  through  ana  along  plaintiff's 
said  landl  That  commissioners  were  duly 
appointed  by  said  circuit  court  of  St.  Louis 
county,  before  whom  the  matter  of  compensa- 
tion of  plaintiff  was  to  be  heard,  and  before 
whom  was  then  and  there  pending,  among 
other  things,  the  question  of  how  much  com- 
pensation plaintiff  should  receive  from  de- 
fendant—First, for  actual  amount  of  ground 
taken;  second,  for  the  injury  to  the  property 
as  a  place  of  residence,  caused  by  runnlog  the 
road  where  it  now  runs;  third,  for  cutting  up 
or  dividing  the  property  then  owned  by  plain- 
tiff into  detached  portions;  fourth,  for  danger 
of  fire  for  all  time  to  come.  That  thereafter, 
to  wit,  on  the  1st  day  of  July,  A.  D.  1882,  the 
said  matters  so  pending  before  said  commis- 
sioDers  were  all  compromised  and  settled  be- 
tween plaintiff  and  defendant  upon  the  agree- 
ment that  in  consideration  of  all  of  said  mat- 
ters the  defendant  should  pay  plaintiff  the  sum 
of  nine  thousand  dollars,  m  full  payment,  set- 
tlement, accord,  and  satisfaction  of  said  right 
of  way  and  said  strip  of  land,  and  all  the  mat- 
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ters  and  things  so  pending  before  said  commia> 
sioners  as  aforesaia.  That  thereafter,  to  wit. 
on  the  15th  day  of  July,  A.  D.  1882,  defend- 
ant, for  the  consideration  aforesaid,  paid  to 
said  Leonard  Mathews,  and  said  Leonard 
Mathews  received  from  the  defendant,  the  said 
sum  of  nine  thousand  dollars,  pursuant  to  and 
in  compliance  with  said  contract  and  agree- 
ment. Wherefore,  defendant  says  the  plaintiff 
ought  not  to  prosecute  or  maintain  said  cauae 
of  action  in  said  second  count  set  out." 

The  replication  was  a  general  denial  of  all 
new  matter  set  up  in  the  answer. 

Upon  the  trial,  and  when  the  plaintiff  first 
offered  testimony  in  his  behalf,  the  defendant 
objected  to  the  introduction  of  any  testimony 
for  the  reasons  "(1)  that  the  petition  does  not 
state  a  cauae  of  action;  (2)  that,  in  the  first 
count,  plaintiff  has  not  specifically  pleaded; 
(8)  that  he  Las  combined  two  causes  of  action 
in  one  count,  involving  different  rules  of  evi- 
dence, and  different  measures  of  damage:  (4) 
that  the  law  on  which  the  second  countis  based 
is  unconstitutional."  These  objections  were 
overruled,  and  exceptions  duly  saved  by  de- 
fendant, and  thereupon  defendant  moved  the 
court  to  require  plaintiff  to  elect  between  tha 
two  counts  in  his  petition,  "because  the  meas- 
ure of  damages  in  the  alleged  causes  of  action 
set  forth  in  said  petition  are  totaUy  different, 
and  because  a  different,  and  not  the  same, 

f)roof  is  required  to  support  each  of  the  said  al- 
eged  causes  of  action."  This  motion  was  by 
the  court  overruled,  and  exception  duly  saved 
by  defendant. 

The  testimony  on  the  part  of  plaintiff  tended 
to  show  that  the  plaintiff  was  the  owner  of 
a  piece  of  real  estate  lying  between  the  Pacific 
Railroad  on  the  north,  and  the  St.  Louis  & 
San  Francisco  Hail  way  on  the  south,  Holmes 
avenue  on  the  west,  and  the  property  of  An- 
derson on  the  east;  the  northern  part  of  this 
tract,  containing  about  eleven  and  one  half 
acres,' and  lying  between  the  Pacific  Railroad 
and  £lliott  avenue,  whs  called  the  "Homa 
Place,"  and  was  bounded  by  osage  ornnge 
hedges  on  the  south,  east,  and  west.  This 
home  place  had  been  improved  and  planted  on 
plans  prepared  by  a  landscape  gardener,  and 
contained  a  large  assortment  of  all  kinds  of 
ornamental  trees,  shrubbery,  and  plants,  as 
well  as  fruit  trees  and  vines.  There  was  on  it 
a  large  dwelling,  of  nineteen  rooms, — the  front 
or  main  building  made  of  concrete,  and  the 
rear  building  of  frame,  in  imitation  of  stone; 
also,  a  large  bam  of  76  feet  in  length  by  80  feet 
in  width,  with  a  bowling  alley  therein,  and  a 
cow-shed  attachment  There  were  also  one  or 
more  outbuildings  of  no  very  considerable 
value,  and  in  the  house,  bam,  and  bowling 
alley,  some  personal  property,  to  the  amount 
of  probably  two  or  three  hundred  dollars  in 
value.  As  is  generally  the  case,  the  testin.ony 
as  to  the  value  of  this  house  and  bam.  and  of 
the  property  as  a  whole,  with  its  improvements 
by  planting,  etc.,  was  confiiciing;  plaintifi's 
witnesses  putting  the  value  of  the  house  and 
barn  alone  as  high  as  $18,000,  and  the  value  of 
the  shmbbery,  etc.,  destroyed,  as  high  as  $6,- 
000.  On  the  afternoon  of  August  0, 188T,  at  a 
time  when  everything  was  very  dry,  a  firs 
started  along  the  railioad  track  and  on  the  rail- 
road right  of  way  adjoining  plaintiff's  prop- 
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erty,  and  at  a  poiot  southeast  of  the  barn,  and 
was  carried  by  a  south  or  southeast  wiod,  with 
great  rapidity,  into  plaintiff's  property,  setflre 
to  the  barn,  and  then  to  the  house  and  ont- 
bnildings,  and  ran  pretty  much  over  the  whole 
place,  destroying  the  buildings,  and  much  the 
larger  part  of  the  trees,  plants,  shrubbery. 
Tines,  etc.  Albert  B.  Chandler  testified:  He 
was  at  home,  south  of  the  railroad,  opposite 
Mr.  Mathews'  place,  on  the  day  of  the  fire.  It 
started  near  where  Elliott  avenue  crosses  the 
railroad,  and  swept  up  the  railroad  bank  there, 
and  caught  the  Mathews  barn,  and  burned  it 
down,  and  the  shingles  flew  from  the  bam,  and 
burned  the  house.  After  the  flre,  he  went 
down,  and  saw  ashes  on  the  track,  and  saw 
where  the  fire  had  burned  up  the  bank.  He 
Ftirred  the  ashes,  and  there  were  a  few  coals. 
When  he  first  observed  the  fire,  it  was  going 
up  the  railroad  bank.  Samuel  K.  Harding 
testified  that  on  the  9th  day  of  August,  1887, 
be  was  a  brakeman  in  the  employ  of  the  de- 
fendant, and  on  that  day  was  braking  on  a 
train  which  was  called  the  "Hoodlum,"  and 
which  passed  plaintiff's  place  about  2  o'clock 
io  the  afternoon,  and  when  it  passed  there  he 
was  on  the  rear  part  of  the  train,  and  saw  some 
grass  on  fire  on  the  defendant's  right  of  way, 
opposite  the  Mathews  place,  about  six  or  eight 
feet  from  the  ends  of  the  ties,  on  the  bank  in 
the  cat.  This  flre  was  about  three  feet  across. 
Tiie  engine  gave  out  a  great  many  sparks.  He 
had  noticed  before  that  it  gave  out  sparks, 
lie  had  been  running  on  that  train  since  the 
1st  of  August.  The  place  was  ocrupied  by 
plaintiff  as  a  residence  up  to  1880,  when  here- 
moved  to  St.  Louis,  leaving  a  man  named 
Cleaxy  in  charge  of  the  place.  Cleary  lived  in 
the  back  part  of  the  house,  and  took  care  of 
the  place,  till  188b,  when  it  was  rented  to  a 
Mr.  Wright,  who  lived  there  until  September, 
1884,  from  which  time  until  the  fire  the  place 
was  vacant,  except  that  some  member  of  plain- 
tiffs  family  would  go  out  once  in  a  while,  and 
sometimes  stay  all  night,  and  sometimes  a  week 
or  two.  After  the  fire,  plaintiff  sold  the  place 
for  |9,000.  There  was  verdict  and  judgment 
for  plaintiff  for  $1],0(K).  In  due  time,  motions 
for  a  new  trial  and  an  arrest  of  judgment  were 
filed,  heard,  and  overruled,  and  defendant  ap- 
pealed to  this  court. 

Mr.  E.  D.  Keima,  for  appellant: 

Section  2615  of  the  Revised  Statutes  of  1889 
is  unconstitutional,  because: 

^a)  It  impairs  the  obligation  of  the  contract 
contained  in  defendant's  charter. 

Rev.  Stat.  1889,  S  2643;  Fletcher  v.  ftc*,  10 
U.  8.  6  Cranch,  87,  8  L.  ed.  162;  Dartmouth 
Collfge  Trugteee  v.  Woodward^Vt  U.  8.  4  Wheat. 
Slt^.  4  L.  ed.  629;  United  States  v.  Quiney, 
71 U.  8.  4  Wall.  686,  18  L.  ed.  408;  Oreen  v. 
Bfddle,  21  U.  S.  8  Wheat.  92.  6  L.  ed.  670; 
fiantenBank  qf  Munesippi  t.  Sharp,  47  0. 
8  6  How.  827,  12  L.  ed.  458;  Com,  v.  Brie  d 
W.  Transp,  Co.  107  Pa.  112;  Pennsylvania  R 
Oo.  V.  BalUnurre  db  0.  R.  Co.  60  Md.  268;  Bank 
of  The  Republic  v.  Eamilion  County,  21  III  68; 
^oyns  T.  Baldwin,  8  Smedes  &  M.  661;  Bd 
wirdsy.  Kearzev,  96  U.  8.  607,  24  L.  ed.  798; 
B<fward  v.  Bugbee,  65  U.  S.  24  How.  461,  16 
u  ed.  758;  Meriwether  v.  Garrett,  102  U.  8. 
472.  26  L.  ed.  197;  Branson  v.  Kinzie,  42  U. 
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S.  1  How.  811,  11  L.  ed.  143;  MeOraeken  r. 
Hayward,  48  U.  8.  2  How.  608.  11  L.  ed.  897$ 
Louisiana  v.  New  Orleans,  102  U.  8.  208,  26 
L.  ed.  182;  Ifew  Orleans  Gas  Light  Co.  v.  LoJtts- 
iana  Light  A  Heat  Co.  116  U.  S.  668,  29  L. 
ed.  623;  New  Orleans  Water  Works  Co,  v.  Rijh 
ers,  116  U.  S.  674,  29  L.  ed.  526;  People  v. 
Jackson  Boad  Oo,  9  Mich.  286;  Sloan  v.  Paeifte 
Railroad,  61  Mo.  24,  21  Am.  Rep.  897;  Smith 
V.  Uannibal  d  St.  J,  R.  Oo.  87  Mo.  295;  WharU 
Neg.  g  668;  Burroughs  v.  Bousatonic  R 
Co.  16  Coon.  128,  88  Am.  Dec.  64;  Moshier  v. 
Utica  d  S,  R.  fJo,  8  Barb.  427;  Rood  v.  New 
Tirrk  d  B,  R.  Oo.  18  Barb.  80;  Pioua  Branch 
of  Bank  of  Ohio  v.  Knoop,  67  U.  8.  16  How. 
869, 14  L.  ed.  979;  Dodge  v.  Woolsey,  69  U.  8. 18 
How.  83t,  15  L.  ed.  401;  Thomas  v.  West  Jersey 
R.Co,  101 U.  8.  71,  25 L.  ed.  950;  Ashbury  Rad- 
way^  Carriage  d  Iron  Oo.  t.  Riehe,  L.  R.  7  H. 
L.  658;  Lake  Viewr.  Rose  HiU  Cemetery  Co.  70 
111.  196,  22  Am.  Rep.  71;  Ohio  d  M.  R.  Oo.  t. 
Lackey,  78  111.  57,  20  Am.  Rep.  259;  Thorpe  t. 
Rutland  d  B.  R.  Co.  27  Vt.  148,  62  Am.  Dea 
625;  BensonT.  NewTork,  10 Barb.  228;  Smallv. 
Chicago.  R.  L  d  P.  R.  Co.  60  Iowa,  846;  Cooley, 
Const.  Lim.  6th  ed.  887;  Vineennes  University 
Trustees  v.  Indiana,  65  U.  8.  14  How.  268.  14 
L.  ed.  416;  Scotland  County  y.  Missouri,  L  d 
N  R.  Oo.e^  Mo.  186;  StaU  t.  Greer,  78  Mo. 
188. 

(b)  It  denies  defendant  the  equal  protection 
of  the  laws. 

Pearson  v.  Portland,  09  Me.  278, 81  Am.  Rep. 
276;  State  v.  Hayes,  81  Mo.  686;  Chicago,  Si. 
L.  d  N.  0.  R.  Oo.  Y.  Moss,  60  Miss.  641; 
Slavghter-House  Cases,  88  U.  8.  16  Wall.  86, 
21  L.  ed.  894;  San  Mateo  County  v.  Southern 
Pae.  R.  Oo.  18  Fed.  Rep.  722;  Santa  Clara 
County  V.  Southern  Pac.  Ji  Ob.  118  U.  &  894, 
80  L.  ed.  118. 

(c)  It  takes  defendant's  property  without  due 
process  of  law. 

Ohio  d  M.R.  Oo.  r.  Lackey,  supra;  Small  t. 
C/iicago,  R.  L  d  P.  R.  Co.  60  Iowa,  840;  Zeig- 
lev  V.  South  d  North  Ala.  R.  Co.  68  Ala.  694; 
Miiler  v.  Martin,  16  Mo.  508. 67  Am.  Dec.  242; 
Kahle  v.  Hoblin,  80  Mo.  App.  476;  Catron  v. 
Nichols,  81  Mo.  82:  WaUy  v.  Kennedy,  8  Terg. 
654,  24  Am.  Dec.  511. 

Said  section,  if  valid,  only  makes  the  fact  of 
the  injury  prima  facie  evidence  of  negligence. 

Small  V.  Ohicago,  R.  L  d  P.  R.  Co.  supra; 
TiUey  t.  St.  Louis  d  S.  F.  R.  Oo.  49  Ark.  536; 
KaTUe  v.  Doblin,  and  Catron  v.  Nichols,  supra. 

Said  section  does  not  authorize  damages  for 
propiertv  upon  which  plaintiff  could  not  have 
obtained  Insurance. 

Chapman  v.  Atlantic  d  St.  L.  R.  Oo.  87  Me. 

Paintiff  was  not  entitled  to  damages  for  per> 
sonat  property. 

Ibid. 

The  question  of  plaintiff's  contributory  neg> 
ligence  should  have  been  submitted  to  the 
jurv. 

Ross  T.  Boston  d  W.  R.  Oo.  0  Allen,  92. 

Plaintiff  was  compensated  for  his  loss  in  the 
condemnation  proceedings  instituted  by  the  de- 
fendant 

SmaU  V.  Chicago,  R  L  d  P.  R.  Oo.  supra. 

Mr.  John  G.  Clufciidler,  for  respondent; 

Rev.  Stat.  1889,  g  2616,  is  constitutional. 

ffrisseUy.  HousatonieR  Oo.  64  Conn.  447) 
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Union  Pae.  R  Co,  y.  Be  Busk,  8  L.  R.  A.  860, 
12  CoJo.  294;  Rodemaeker  v.  Milwavke$  d  8i. 
P.  R.  CoAl  Iowa,  297. 20  Am.  Rep.  592;  Jonei 
V.  Festenig  /?.  Co.  L.  R  3  Q.  B.  738;  Hook^ 
9ett  v.  Concord  Railroad,  38  N.  H.  242;  Lyman 
T.  Boiton  A  IF.  B.  Corp,  4  Oush.  288;  Eart  y. 
Weitem  B,  Corp.  18  Met.  105,  46  Am.  Dec. 
719;  BoB8  y.  Boston  it  W.  B,  Co.  6  AHen,  90; 
Chapman  y.  Atlantic  A  8t.  L.  R  Co.  37  Me. 
92;  Pratt  y.  Atlantie  A  8t.  L.  R  Co.  4Si  ULe. 
679;  Pierce  y.  Woree»ter  d  N.  B.  Oo.  105  Mass. 
199. 

AppellaDt'f  charter,  while  authorizing  the 
use  of  steam  as  a  motiye  power,  in  do  way  ex- 
onerates it  from  liability  to  others  for  damages 
occasioned  by  its  use.  If  it  did  it  would  be 
unconstitutional  and  yoid. 

Rey.  Stat.  1889,  §  2643;  Comit.  art  12,  §§  6, 
14. 

The  owner  of  land  adjoining  a  railroad  is  not 
chargeable  with  contributory  negligence  for  al- 
lowing dry  grass  and  other  combustible  ma- 
terial to  be  on  his  premises. 

Palmer  v.  Missouri  POc.  B,  Oo.  76  Mo,  217; 
Paiton  y.  8t.  Louis  &8,F.B.  Co.  87  Mo.  117, 
66  Am.  Rep.  446;  2  Wood,  Railway  Law, 
§  326,  note  1,  %  380;  Philadelphia  db  B.  B.  Co. 
T.SehuUz,  93  Pa.  341;  Bichmond  db  D.  B.  Co. 
y.  Medley.  75  Va.  499,  40  Am.  Rep.  734;  PitU- 
burgh,  C.  db  St.  L.  R  Co.  v.  Bixon,  79  Ind.  Ill; 
Pittsburgh,  C.  db  St.  L.  B.  Co.  y.  Jones,  86 
Ind.  496,  40  Am.  Rep.  334. 

Wrongdoers  can  have  no  benefit  from  pay- 
ment by  the  insurer. 

May,  Ins.  g  455;  Harding  y.  Townshend,  43 
Yt.  536,  6  Am.  Rep.  304;  The  MonticeUo  y. 
Mollison,  68  U.  S.  17  How.  152,  155,  15  L.  ed. 
♦68,  70;  Carroll  y.  Missouri  Pae.  B.  Co.  88  Mo. 
239,  67  Am.  Rep.  882;  Hammond  y.  Sehiff,  100 
N.  C.  161;  Hart  y.  Western  B.  Corp.  and  Boss 
T.  Boston  d  W.  R  Co.  supra. 

The  police  power  extends  to  the  protection 
of  property  as  was  done  by  the  statute  in  this 
ease. 

T/iorpe  y.  BuUand  db  B.  B.  Co.  27  Vt.  140,  62 
Am.  Dec.  625;  Slaughter- House  Cases,  83  U.  S. 
16  Wall.  36,  21  L.  ed.  394;  BradioeUyr.  Blinois, 
83  U.  8.  16  Wall.  130,  21  L.  ed.  442;  New 
Orleans  Gas  Light  Co.  y.  Louisiana  Light  db 
Beat  Co.  116  U.  8.  660,  29  L.  ed.  616;  Hew 
Orleans  Water  Works  Co.  y.  Biters,  115  U.  8. 
674.  29 L.  ed.  525;  Louiemlle  Gas  Co.  y.  Citizens 
Gas  Light  Co.  115  U.  8.  683.  29  L.  ed.  510; 
Stein  y.  BientnlU  Water  Supply  Co.  141  U.  S. 
67,  35  L.  ed.  622:  Neio  York  v.  Squire,  145  U. 
a  175,  36  L.  ed.  666;  People  v.  Squire,  107  N. 
Y.  693;  Tiedeman.  Pol.  Powers,  §  1;  Bode- 
tnacher  y.  Milwaukee  db  St.  P.  B.  Co.  41  Iowa, 
297,  20  Am.  Rep.  592;  Martin  y.  New  York  db 
N.  E.  B.  Co.  62  Conn.  331. 

Statutes  substantially  the  same  as  that  of 
Missouri,  imposing  liability  for  damages 
caused  by  railroad  locomotives  irrespective  of 
negligence,  have  in  no  case  been  held  UDConsti- 
tutional,  though  passini;  under  judicial  review 
for  a  period  of  more  than  fifty  years.  They 
have  been  held  yalid  in  the  following  cases: 

Lyman  y.  Boiton  d  W.  B.  Carp.  4  Gush.  288; 
Eart  y.  Western  R  Corp.  13  Met.  105,  46  Am. 
Dec.  719;  Boss  y.  Boston  db  W.  B.  Co.  6  Allen, 
90;  Pierce  y.  Worcester  db  N.  B.  Co.  105  Mass. 
199;  Trask  y.  Earlford  db  N.  K  B.  Co.  16  Gray, 
71;  Chapman  y.  Atlantic  db  St.  L.  R  Co.  in 
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Me.  92;  Ptaii  T.  AOanUc  db  8L  L.  R  Co.  4Si 
Me.  679;  Hookeett  y.  Concord  Baiiroad,9i^. 
H.  242;  BowM  y.  Bailroad.  67  N.  H.  183.  24 
Am.  Rep.  69;  Smith  y.  Boston  db  JC  Bailroad, 
68  N.  H.  26;  OriueU  t.  ffousatonic  B.  Oo.  54 
Ck>nn.  447;  MartinY.  New  York  dbN.B.R  Ob., 
and  Bodemaeher  t.  Milwaukee  db  St.  P,  R 
Co.  supra:  Smatt  y.  Chicago,  B.  LdbP.R  Oo. 
60  Iowa,  840;  Union  Pae  B.  Co,y.  DeBusk,  S 
L.  R  A.  860,  12  Colo.  294;  Denver,  T.dG.R 
Co.  y.  DeGraff,  2  Colo.  App.  42;  McCandUmr. 
Bichmond  dbD.  RC0.ISL  R  A.440,  88&G. 
108. 

Gaiitt»  «r.,  deliyered  the  opinion  of  the 
court: 

1.  Among  the  grounds  assigned  for  the  re- 
versal of  the  judgment  of  the  circuit  court,  is 
the  unconstitutionality  of  section  2615  of  the 
Revised  Statutes  of  1889  (Laws  1887,  p.  101). 
which  is  as  follows:  "Each  railroad  corpora- 
tion owning  or  operating  a  railroad  in  this 
state  shall  be  responsible  in  damages  to  every 
person  and  corporation  whose  property  may 
be  injured  or  destroyed  by  fire  communicated 
directly  or  indirectly  by  locomotiye  engines  in 
use  upon  the  railroad  owned  or  operated  by 
such  railroad  corporation,  and  each  such  rail- 
road corporation  shall  have  an  insurable  inter- 
est in  the  property  upon  the  route  of  the  rail- 
road owned  or  operated  by  it,  and  may  pro- 
cure insurance  thereon  in  its  own  behalf  for  its 
protection  against  such  damages."  It  is  ar- 
gued by  counsel  that  this  act  is  unconstitu- 
tional  for  three  reasons:  "It  impairs  the  obli- 
gation of  a  contract;  it  deprives  defendant  of 
Its  property  without  due  process  of  law;  it  de- 
nies to  defendant  the  equal  protection  of  the 
laws."  The  defendant  is  a  railroad  corpora- 
tion organized  under  the  general  laws  of  this 
state  on  tbe  lOlh  of  September,  1876,  and  prior 
to  the  passage  of  section  2615.  The  contention 
of  defendant  raises  a  question  of  prime  im- 
portance, and  has  received  our  most  careful 
consideration. 

Does  section  2615  impair  the  obligation  of 
the  contract  made  by  the  state  in  the  grant  of 
defendant's  charter?  The  claim  is  that  it  in- 
terferes with  the  right  of  defendant,  granting 
in  the  sixth  paragraph  of  section  2543,  Rev. 
Stat.  1889,  to  propel  its  cars  by  steam,  in  sub- 
jecting it  to  an  increased  burden  or  liability 
for  fires  set  out  by  its  looomotiyes.  Said  para- 
graph is  as  follows:  "Sixth.  To  take  and  con- 
yey  persons  and  property  on  their  railroad  by 
the  power  or  force  of  steam  or  of  animals,  or 
by  anjr  mechanical  power,  and  to  receiye  com- 
pensation therefor.  Defendant  insists  that 
oecause  there  was  no  statute  in  force  at  the 
time  it  was  organized,  which  would  render  it 
liable  for  damages  by  fire  in  the  absence  of 
proof  or  presumption  that  it  had  been  guilty 
of  negligence  in  the  operation  of  its  trains,  the 
construction  of  its  engines,  or  the  care  of  its 
ngbt  of  way,  and  because  the  decisions  of  this 
court  prior  to  the  adoption  of  this  section  had 
never  held  it  liable  in  such  cases  save  for  neg- 
ligence, tbe  law  on  this  subject,  as  then  under- 
stood, became  part  of  its  charter,  and  hence 
inviolable,  under  the  Constitution  of  the  United 
States. 

It  is  wholly  unnecessary  to  review  the  de- 
cisions which  sustain  the  yiew  adopted  In  the 
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Jkartnumih    CoUege    Ckue, — ^tbat    defendant'g 
charter  la  a  cod  tract  between  it  and  the  state. 
It  has  been  uniformly  followed  by  this  court 
ThiB  unround  has  been  gone  over  so  often,  and 
this  limitation  so  thoroughly  discussed,  that 
nothing  new  can  be  said  on  the  subject.    Says 
Judge  Cooley,  in  his  great  work  on  Constitu- 
tional Limitations  (6th  ed.  chap.  16,  pp.  707, 
708):     "The  occasions  to  consider  this  subject 
in  its  bearin,^  upon  the  clause  of  the  constitu- 
tion  of  the  United  States  which  forbids  the 
•states  passing  any  laws  impairing  the  obliga- 
tion oicon  tracts  have  been  frequent  and  varied; 
and  it  has  been  held,  without  dissent,  that  this 
•clause  does  not  so  far  remove  from  state  con- 
trol the  rights  and  properties  which  depend  for 
their  existence  or  enforcement  upon  contracts 
.as  to  relieve  them  from  the  operation  of  such 
general  regulations  for  the  good  government 
of  the  state  and  the  protection  of  the  rights  of 
iodividuals  as  mav  be  deemed   important." 
"All  contracts  and  all  rights,  it  is  declared, 
«re  subject  to  this  power;  and  not  only  may 
xegulations  which  affect  them  be  established 
by  the  state,  but  aU  such  regulations  must  be 
«abject  to  change  from  time  to  time  as  the 
general  well-beine  of  the  community  may  re- 
•quire,  or  as  the  circumstances  may  change,  or 
as  experience  may  demonstrate  the  necessity." 
"Perhaps  the  most  striking  illustration  of  the 
principle  here  stated  will  &  found  among  the 
judicial  decisions  which  have  held  that  the 
rights  insured  to  private  corporations  by  their 
•charters,  and  the  manner  of  their  exercise,  are 
subject  to  such  new  regulations  as  from  time 
io  time  may  be  made  by  the  state  with  a  view 
to  the  public  protection,  health,  and  safety, 
«nd  in  order  to  guard  properly  the  rights  of 
other  individuals  and  corporations.    Although 
these  charters  are  to  be  regarded  as  contracts, 
and  the  rights  assured  by  them  are  inviolable, 
it  does  not  follow  that  these  rights  are  at  once, 
by  force  of  the  charter  contract,  removed  from 
the  sphere  of  state  regulations,  and  that  the 
charter  implies  an  undertaking  on  the  part  of 
the  state  that  in  the  same  way  in  which  their 
exercise  is  permissible  at  first,  and  under  the 
regulations  then  existing,  and  those  only,  may 
ibe  corporators  continue  to  exercise  their  rights 
while  the  artificial  existence  continues."    '  'The 
obligation  of  the  contract  by  no  means  extends 
io  far;  but  on  the  contrary  the  rights  and  priv- 
ileges which  come  into  existence  under  it  are 
placed  upon  the  same  footing  with  other  legal 
rights  and  privileges  of  the  citizen,  and  subject 
in  like  manner  to  proper  rules  for  their  due 
relation,  protection,  and  enjoyment"    To 
this  clear,  lucid  statement  of  the  rule  deduced 
from  the  decisions,  little  can  be  added,  save  to 
point  out  the  various  statutes  that  have  been 
held  to  be  legitimate  exercise  of  the  police 
power  inherent  in  the  several  states,  which 
cannot  he  taken  from  them,  in  whole  or  in 
part,  and  cannot  be  exercised  by  congress. 

This  identical  question  was  before  this  court 
in  Gorman  v.  Pacific  Railroad  Oo.,  26  Mo.  441, 
73  Am.  Dec.  220.  That  was  an  action  to  re- 
•co?er  the  value  of  three  head  of  cattle  killed 
by  the  railroad  company.  It  was  alleged  they 
were  killed  at  a  point  on  the  road  where  it  ran 
ibrough  inclosed  fields:  that  defendant  had 
failed  to  erect  and  maintain  fences  as  required 
%y  law;  that  the  cattle  were  killed  by  reason 


of  this  failure.  The  company  denied  that  ft 
was  subject  to  the  Law  of  18^,  requiring  rail- 
road companies  to  fence  their  roads  where  they 
passed  over  inclosed  fields.  It  was  concedsd 
that  the  company's  charter  antedated  the  Act 
of  1863,  and,  moreover,  that  the  legislature,  by 
the  Act  of  March  1, 1851,  had  yielded  the  right 
to  suspend  or  repeal  its  charter.  Sess.  Acts 
1851,  p.  270,  §  4.  Judge  Scott  wrote  the  opin- 
ion of  the  court,  and  conceded  that  the  charter 
was  a  contract  between  the  state  and  the  com- 
pany, but  held,  notwithstanding,  that  the  cor- 
poration, like  natural  persons,  was  subject  to 
those  regulations  which  the  state  may  prescribe 
for  the  good  government  of  the  community. 
He  says:  "Where  such  dangerous  and  power- 
ful agents  as  steam  engines  are  brought  into 
use,  there  should  be  a  power  in  the  legislature 
to  prescribe  such  reasonable  regulations  as  will 
prevent  injuries  resulting  from  their  employ- 
ment." "The  foresight  of  man  is  not  com- 
petent to  the  task  of  prescribing  in  a  charter 
all  the  regulations  which  time  may  show  to  be 
necessary  for  the  security  of  the  interests  of 
the  people  of  the  state  against  injuries  caused 
by  the  introduction  of  new,  powerful,  and 
dangerous  agents  for  carrying  on  her  inter- 
course and  commerce."  The  charter  must  be 
taken  subject  to  the  understanding  that  in  its 
operation,  affecting  the  interests  of  society,  it 
will  be,  like  individuals,  liable  to  be  controlled 
by  such  reasooable  enactments  as  mav  be  dic- 
tated by  a  sense  of  what  is  required  for  the 
preservation  of  the  persons,  lives,  and  property 
of  the  people,  such  enactments  not  contraven- 
ing the  expressed  or  plainlv  implied  provisions 
of  the  charter."  He  cltea  with  approval  the 
case  of  Thorpe  v.  Rutland  df  B,  R.tfo.,27  Vt. 
140,  62  Am.  Dec.  625,  in  which  Judge  Redfield 
firmly  and  ably  sustained  the  power  of  the 
state  legislature  to  impose  upon  existing  rail- 
road companies  the  duty  of  maintaining  fences, 
and  to  construct  and  maintain  cattleguards, 
as  clearly  within  the  police  power  of  the  state. 
The  court  also  cited  with  approval  the  decision 
of  the  supreme  judicial  court  of  Massachusetts 
in  Lyman  v.  Boston  db  W.  R.  Corp. ,  4  Cusb.  288, 
in  which  it  was  held  that  a  statute  "making 
the  proprietors  of  railroads  responsible  for  in- 
juries by  fire  communicated  from  their  loco- 
motive engines  applied  to  railroads  established 
before  as  well  as  since  its  passage,  and  extends 
as  well  to  estates,  a  part  of  which  is  conveyed 
by  the  owner,  as  to  those  of  which  a  part  is 
taken  by  authority  of  law  for  the  purposes  of 
a  railroad."  This  statute  of  Massachusetts  en- 
acted in  1840  was  the  first  to  render  the  rail- 
road companies  liable  for  fires  put  out  by  their 
locomotives.  It  is  important  to  note  that  the 
point  was  made  in  this  first  case  that  the  ant 
did  not  apply  to  charters  granted  before  its 
passage,  but  the  claim  was  denied,  the  court 
saying  in  its  opinion  that  the  act  was  "one  of 
those  general  remedial  acts  passed  for  the  more 
effectual  protection  of  property  a^inst  the 
hazards  to  which  it  has  become  subject  by  the 
introduction  of  the  steam  engine."  "The  right 
to  use  the  parcel  of  land  appropriated  to  a  rail- 
road does  not  deprive  the  legislature  of  the 
power  to  enact  such  regulations  and  impose 
such  liabilities  for  injuries  suffered  from  the 
mode  of  using  the  road  as  the  occasion  and  cir- 
cumstances  may   reasonably  justify."    This 
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Act  of  1840  bas  again  and  again  been  held 
valid,  and  enforced,'  by  the  supreme  court  of 
Massacbusetla,  and  its  constitutionality  never 
seriously  questioned  since  tbe  first  case.  Hart 
T.  Western  R,  Corp.  18  Met.  99,  46  Am.  Rep. 
719;  Bo9B  V.  Boston  db  F.  B.  Co.  6  Allen,  87; 
Pierce  v.  Worcester  6b  N.  R.  Co.  106  Mass.  199. 
The  Massacbusetts  act  was  adopted  by  tbe  leg- 
islature ot  Maine  in  1842,  and  sustained  by  the 
supreme  court  of  Maine  in  Chapman  t.  At- 
lantic di  8t.  L.  B.  Co.  87  Me.  92,  and  in  PraU 
V.  Atlantic  d  8t.  L.RCo.^  Me.  679,  as  bind- 
ing  equally  upon  corporations  whose  charters 
were  granted  prior  to  its  enactment  as  to  those 
subsequently  organized:  The  act  was  adopted 
by  I^ew  Hami)8hire  as  earl]^  m  1850,  and  en- 
forced by  its  highest  court,  in  Booksett  y.  Con- 
0ord  Bailroad,  88  N.  H.  242.  It  became  the  law 
of  Iowa  in  1878  (Code  1878,  %  1289),  and  re- 
ceive a  most  careful  consideration  by  the  su- 
preme court  of  that  state  in  Rodemacher  y.  Mil- 
ieaukee  d  St.  P.B,  Co.  41  Iowa,  297, 20  Am.  Rep. 
692,  and  its  constitutionality  unanimously  iS.- 
firmed,  as  a  valid  eiercise  of  tbe  police  power 
of  the  state,  and  applied  as  well  to  a  company 
incorporated  prior  to  the  enactment  as  to  one 
subsequently  chartered.  Drady  ▼.  Des  Moines 
db  Ft,  D.  B.  Co.m  Iowa.  898.  The  state  of  Con- 
necticut also  adopted  the  Massachusetts  statute, 
in  effect,  in  1881.  The  constitutionality  of  the 
statute  was  challenged  in  OrisseUy.  Jlovsatonic 
B.  09.,  64  Conn.  447,  and  fully  sustained  by 
the  supreme  court  of  that  state.  A  statute 
similar  in  principle  was  upheld  by  the  supreme 
court  of  Colorado  in  Union  Pac.  B.  (h,  v.  De 
Busk,  12  Colo.  294,  8  L.  R.  A.  850.  In  Ohio 
d  M.  B.  Co.  V.  McCUUand^  26  111.  140,  an  act 
requiring  all  railroads  that  were  open  for  use 
to  be  fenced,  and  imposing  a  penalty  for  non- 
compliance, was  considered;  and  it  was  held 
constitutional,  the  court  saying,  "To  hold 
otherwise  would  be  to  say.that  tbe  legislature 
might  cieate  an  imperium  in  imperio." 

These  decisions  all  agree  that  subsequent 
acts  imposing  the  duty  to  fence,  and  affixing 
penalties  for  a  failure,  are  clearly  within  the 
police  power  of  the  state,  subject  to  which  all 
laws  are  enacted  in  this  state;  and  yet  those 
acts  imposed  a  burden  and  cost  upon  tbe  roads, 
not  named  in  their  charlers.  These  laws  re- 
quire the  companies,  at  their  own  expense,  to 
erect  and  maintain  these  fences  along  their 
roads.  They  are  sustained  on  the  ground  that 
experience  demonstrated  that  the  operation  of 
the  roads  with  steam  engines  resulted  in  great 
loss  to  tbe  adjoining  owners,  in  the  destruction 
of  their  stock  lawfully  running  In  their  fields, 
and  was  liable  to  cause  loss  of  life,  by  wreck- 
ing trains.  The  damage  by  fires  set  out  by 
trains  comes  within  the  same  reasoning.  It 
had  not  been  anticipated  to  what  extent  engines 
would  destroy  the  crops  and  property  along 
the  road,  but  when  it  was  demonstrated  that  it 
was  a  common  occurrence;  that  the  company 
bad  the  right  to  run  its  trains  at  all  times  of 
day  and  night;  and  that  the  injured  party  was 
powerless,  often,  to  show  negligence,  on  ac- 
count of  his  inability  to  show  what  particular 
train  had  set  out  the  fire,  or  the  particular  cause 
of  the  fire:  and  because  tbe  owner  was  entirely 
innocent,  in  the  premises,  of  any  negligence,— 
it  was  determined  by  the  legislature  that,  when 
one  of  two  innocent  parties  must  suffer,  the  one 
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who  operated  the  dangerous  agencnr  should^ 
suffer  the  loss.  Notwithstanding  the  petX 
weight  of  authority  that  such  an  act  is  within 
the  police  power  of  the  state,  the  defendant 
challenges  it  here.  We  are,  however,  not  im- 
pressed with  its  reasons  to  the  contrary.  If 
the  state  is  powerless  to  protect  its  citizen* 
from  the  ravages  of  fires  set  out  by  agencies 
created  by  itself,  then  it  fails  to  meet  one  of 
the  essentials  of  a  good  government.  Certainly^ 
it  fails  in  the  protection  of  property.  Tbe- 
argument  of  tbe  defendant,  reduced  to  its  last 
analysis,  is  this:  The  state  authorized  tbe  rail- 
road companies  to  propel  cars  by  steam.  T^ 
generate  steam,  they  are  compelled  to  use  fire. 
Therefore,  they  can  lawfully  use  fire,  and,  a*^ 
they  are  pureuing  a  lawful  business,  they  aina- 
only  liable  for  negligence  in  its  operation,  and 
when,  in  a  given  case,  they  can  demonstrate* 
they  are  guilty  of  no  negligence,  then  tbejr 
cannot  be  made  liable.  To  this  the  dtizeO' 
answers:  ''I  also  own  my  land  lawfully.  I 
have  the  right  to  grow  my  crops,  and  erect 
buildings  on  it,  at  any  place  I  clioose.  I  did 
not  set  in  motion  any  dangerous  machinery: 
You  say  you  are  guiltless  of  negligence.  It 
results,  then,  that  the  state,  which  owes  me 
protection  to  my  property  from  othera,  has^ 
chartered  an  agency  which,  be  it  ever  so  care- 
ful and  cautious  and  prudent,  inevitably  de- 
stroys my  property,  and  yet  denies  me  all  re- 
dress, 'fhe  state  has  no  right  to  take  or 
damage  my  property  without  just  compensa- 
tion." But,  what  the  state  cannot  do  directly,, 
it  attempts  to  do  indirectly,  through  the  char- 
ters granted  to  railroads,  if  defendant's  con- 
tention be  true.  When  it  was  demonstrated' 
that  although  the  railroads  exercised  every 
precaution  in  the  construction  of  their  engines^ 
the  choice  of  their  operatives,  and  dearine^ 
their  rights  of  way  of  all  combustibles,  stiU 
fire  was  emitted  from  their  engines,  and  th» 
citizen's  property  burned  notwithstanding  his- 
efforts  to  extinguish  it,  and  notwithstanding 
be  bad  in  no  way  contributed  to  setting  it  out, 
it  is  perfectly  competent  for  the  state  to  require- 
the  company  who  set  out  the  fire  to  pay  his- 
damages.  He  is  as  much  entitled  to  tbe  pro- 
tection from  fire  set  out  by  engines  as  he  is. 
against  the  killing  of  his  stock  by  those  en- 
gines. Neither  of  these  remedies  was  foreseen- 
as  necessary  when  the  cbartera  were  granted^ 
but  experience  has  shown  both  are  now  neces- 
sary for  the  protection  of  the  citizen;  and  the- 
organic  law  of  tbe  state  prescribed,  before  de- 
fendant obtained  its  charter,  that  "the  exercise 
of  the  police  power  of  the  state  shall  never  be- 
abridged,  or  so  construed  as  to  permit  corpo- 
rations to  conduct  their  business  in  such  man* 
ner  as  to  infringe  the  equal  rights  of  individ- 
uals, or  tbe  general  well  being  of  the  state. "^ 
Mo.  Const,  art.  12,  §  5.  Let  it  be  'conceded, 
for  it  is  true,  that,  prior  to  the  enactment  of~ 
section  2616,  bv  the  decisions  of  this  and  other 
courts,  defendant  was  only  liable  for  negli- 
gence in  setting  out  fira.  Is  it  to  be  concluded 
that  the  lefirislature  is  powerless  to  enact  law» 
which  will  give  ample  protection  to  citizens 
against  fires?  Most  certainly  not.  Fire,  as- 
one  of  the  most  dangerous  elements,  has  ever 
been  the  subject  of  legislative  controL  It. 
ought  not  to  excite  surprise  among  a  people, 
the  great  body  of  whose  laws  had  their  origin^ 


18M. 


Matthbwb  t.  St.  Louib  ft  8.  F.  R  Oa 


1» 


In  England,  that  tboae  who  set  out  fires  which 
destroy  the  property  of  others  should  be  held 
absolutely  respousible  for  them.  8uch  was  the 
ancient  common  law,  before  any  statutes  were 
enacted.  "If  my  fire,  by  misfortune,  burns 
the  goods  of  another  man,  he  shall  have  his 
action  on  the  case  against  me.  If  a  fire  breaks 
out  suddenly  in  my  house,  I  not  knowing  it, 
and  it  bums  my  goods,  and  also  my  neighbor's 
bouse,  he  shaU  have  his  action  on  the  case 
against  me.  80  if  the  fire  is  caused  by  a  serv- 
ant or  a  j^ueat,  or  any  person  who  entered  the 
bouse  with  my  consent;  but  otherwise  if  it  is 
eaufled  by  a  stranger,  who  entered  the  house 
against  mv  will."  Rolle,  Abr.  Action  on  the 
Case,  B,  title,  F^re.  Under  ordinary  circum- 
stances, this  was  thought  to  be  a  harsh  rule, 
and  it  was  not  generally  adopted  by  the  courts 
of  the  several  states;  but  the  question  we  are 
discussing  is  not  what  the  courts  have  gener- 
ally regarded  as  the  reasonable  rule,  but  what 
is  the  power  of  the  lawmaking  power  to  adopt 
as  a  correct  one?    In  considering  it,  the  dan- 

STous  character  of  fire  must  be  kept  in  mind, 
any  laws  have  been  sustained  which  were 
enacted  to  prevent  destruction  of  property  by 
fire,  which  at  first  blush  seemed  arbitraiy,  and 
infringing  on  natural  right.  Thus,  the  owner 
of  a  lot  in  a  city  may  desire  to  build  a  frame 
or  wooden  building  upon  it,  but  the  municipal 
corporation  may  establish  fire  limits,  and  pre- 
vent the  building  of  wooden  buildings. 
CharluUm  v.  Reed,  27  W.  Va.  681,  65  Am. 
Rep.  336;  Kingy.  Davenport,  98  lU.  805,  88 
Am.  Rep.  89;  Knoxtille  v.  Bird,  12  Lea,  121, 
47  Am.  Hep.  836. 

Counsel,  in  his  brief,  with  great  earnestness, 
insists  that  "no  law  can  be  sustained  as  a 
police  regulation  which  imposes  a  penalty  or 
confers  an  action  for  doing  that  which  has 
never  been  declared  unlawful,  and  which,  on 
the  contrary,  is  made  legal."    But  has  not 
counsel  gone  too  far  in  bis  assumption?    Is 
there  anything  in  defendant's  charter  that  ez- 
onerates  it  from  damage  by  fire  it  may  set  out, 
or  permits  it  to  destroy  with  impunity?    If 
there  is,  would  not  the  charter  itself  be  liable 
to  the  charge  of  unconstitutionality?    Evam- 
tilU  di  C.R  Co.  V.  Diek,  9  Ind.  488.    The 
riffht  to  use  steam  is  granted,  but  it  is  granted 
subject  to  the  rieht  of  the  state  to  render  the 
company  liable  for  damages  it  may  do  in  the 
use.    The  position  of  the  defendant  is  that  the 
Isw  of  the  state  permitting  it  to  use  steam  in 
the  operation  of  its  trains  is  a  protection  from 
liability  for  fire  set  out  by  its  engines,  provided 
it  is  guilty  of  no  negligence;  and  he  invokes 
the  principle  that  what  the  law  authorizes  can- 
not be  a  nuisance,  although  it  may  result  in 
dsmages   to  individual   rights  or    property. 
That  there  are  cases  where  corporations  acting 
in  the  performance  of  a  public  duty  imposed 
spon  them  by  the  legislature,  or  in  the  exercise 
<tf  a  right  conferred  oy  law,  and  where  persons 
sppointed  or  authorized  bv  law  to  perform  a 
public  duty  or  to  do  acts  of  a  public  character, 
sie  not  responsible  forcoose(juential  damages, 
^  Jhey  act  within  their  jurisdiction,  and  are 
piilty  of  no  negligence  or  want  of  care,  is  cer- 
tainly true.    The  cases  sustaining  this  rule 
will  generally  be  found  to  be  those  where  mu- 
nicipal corporations  were  engaged  in  grading 
ud  improving  public  streets  or  highways,  or 
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where  the  act  causing  the  Injury  was  dona  by 
a  corporation  in  the  construction  of  its  worlL» 
upon  property  acquired  under  the  power  of 
eminent  domain.  Northern  Tranep,  Ch,  of 
Ohio  V.  Ohieaoo,  99  U.  8.  685,  25  L.  ed.  886; 
Uline  V.  Neu>  York  Cent,  dH.  R.IL  Oo,  101 N. 
Y.  98,  58  Am.  Rep.  128,  54  Am.  Rep.  661; 
ConJdin  v.  New  York,  0.  db  W,  E,  Oo,  102  K. 
Y.  107;  Cooley,  Const  Lim.  5th  ed.  671. 

But  there  Is  another  rule  of  law,  that  baa. 
passed  into  a  canon  of  construction,  and  of 

freat  utilitv  in  these  days,  when  nearly  all  the 
usiness  aiiairs  of  the  country  are  carried  on- 
under  corporate  authority,  and  it  is  this:  That 
*'in  the  construction  of  grants  by  the  legisla- 
ture; whether  public  or  private,  only  such 
rights  and  powers  can  be  exercised  under  them 
as  are  clearly  comprehended  within  the  words- 
of  the  act,  or  derived  therefrom  by  necessary 
implication,  regard  being  had  to  the  object  of 
the  grant."  Carroll  v.  OamtheU,  108  Mo.  550; 
Fanning  v.  Oregoire,  57  U.  8.  16  How.  584, 14 
L.  ed.  1047;  Minturn  v.  Lame,  64  U.  8.  2a 
How.  485.  16  L.  ed.  574.  "And  the  rule  U 
now  established  that  the  statutory  authority 
which  will  justify  an  injury  to  pnvate  prop- 
erty and  afford  immunitv  for  acts  which 
would  otherwise  be  a  nuisance,  must  be  ex- 
press, or  must  be  %  dear  and  unquestionable- 
implication  from  powers  expressly  conferred, 
and  it  must  appear  that  the  legislature  contem- 
plated the  doing  of  the  very  act  which  occa- 
sioned the  injury.**  Bohan  v.  Port  Jercie  Qa*^. 
Light  Co.  122  N.  Y.  18,  9  L.  R  A.  711;  Coffh 
well  V.  New  York,  N.  H,  dbH.  R,  Co,  108  N.  X, 
10.  57  Am,  Rep.  701;  Baltimore  db  P.  R,  Co,  v. 
Fifth  Baptist  Church,  108  U.  8.  817,  27  L.  ed. 
789;  EiU  v.  Metropolitan  Asylum  Diet.  Man- 
agers, L.  R  4  Q.  B.  Div.  488,  6  App.  Cas.  218. 
In  the  case  last  cited.  Lord  Watson  said: 
"When  the  terms  of  the  statute  are  not  impera- 
tive, but  permissive;  when  it  is  left  to  the  discre- 
tion of  the  persons  empowered  to  determine 
whether  thegeneK.1  powers  committed  to  them 
shall  be  put  to  execution  or  not.^I  think  the  fair 
inference  is  that  the  legislature  intended  that 
discretion  to  be  exercised  in  strict  conformity 
with  private  rights,  and  did  not  intend  to  con- 
fer license  to  commit  nuisance  in  any  place 
which  might  be  selected." 

It  may  be  remarked  that  in  the  grant  to  de- 
fendant it  is  nowhere  imperatively  required 
and  compelled,  as  argued  by  its  counsel,  to  use- 
steam,  its  charter  permits  it  "to  convey  per- 
sons by  the  force  of  steam  or  animals,  or  by 
any  mechanical  power."  To  charge  that  the 
le^slature  ever  intended,  by  this  grant,  to- 
authorize  defendant  to  destroy  the  property  of 
the  adjoining  landowners  by  the  use  of  fire, 
and  denv  them  redress  therefor  according  to 
well-settled  principles  of  the  common  law,  as 
evidenced  bv  numerous  decisions  both  in 
England  ana  In  the  highest  courts  of  this 
country,  would  be  an  imputation  upon  their 
sense  of  justice,  and  contrary  to  the  ordinary 
rules  of  construction  of  such  grants.  No  good 
reason  can  be  shown,  in  my  opinion,  why  the 
companies  organized  under  this  act  should  not 
be  liable  for  the  damage  occasioned  by  their 
use  of  highly  dangerous  machinery;  but  most 
certainly  the  hands  of  all  subsequent  legisla- 
tures have  not  been  so  securely  Ued  that  ther 
may  not  adopt  a  just  and  equitable  rule  In  bucL 
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^ases,  and  not  be  charged  ^ith  impairing  the 
'Obligation  of  the  state's  contract  with  the  rail- 
road companies  organized  under  the  general 
Jaw.  Although  the  decisions  of  this  court  only 
held  landowners  liable  for  fire  set  out  h^  negli- 
geoce,  when  this  charter  was  granted,  still  there 
is  nothing  in  the  state  or  federal  cooatitutions 
that  can  restrict  the  state  to  those  regulations, 
and  those  only,  existing  at  the  time:  but  it  has 
the  right,  in  order  to  guard  the  property  of  its 
citizens  along  these  roads,  to  adopt  new  regu- 
lations from  time  to  time,  as  the  necessity  may 
require.  The  state  has,  and  can  have,  no 
bigher  function  than  the  duty  to  provide  for 
the  safety  of  its  citizens  and  their  property. 
AH  laws  and  all  charters  are  passed  subject  to 
this  duty,  wherever  it  may  arise. 

Having  come  to  the  conclusion  that  this  sec- 
tion in  no  wise  impairs  the  obligation  of  the 
•coDtiact  made  in  defendant's  charter,  we  are 
brought  to  the  next  contention,— that  de- 
fendant is  deprived  of  the  equal  protection  of 
the  law. 

That  the  statute  is  not  open  to  this  serious 
•charge,  we  think  is  clear.  Defendant  is 
brought  into  the  same  courts  that  are  provided 
for  other  corporations  and  natural  persons; 
upon  the  same  process,  and  the  plaintiff  is  re- 
•quired  to  make  out  his  case  according  to  the 
law  of  the  land.  If  it  could  be  shown  that 
this  statute  imposes  a  burden  upon  railroads 
from  which  it  exempts  others  under  the  same 
or  similar  circumstances,  then  it  would  be  open 
to  the  criticism  that  it  deprived  the  railroads 
of  the  equal  protection  of  the  law.  But  if  the 
circumstances  are  different;  if  no  other  per- 
son, natural  or  artificial,  is  authorized  to  con- 
-demn  or  purchase  a  narrow  strip  of  land 
through  the  lands  of  others  on  its  route,  and  to 
run  trains  propelled  by  steam  over  its  road  at 
all  times  oi  day  or  night,  and  at  all  seasons, 
wet  or  dry,  and  using  engines  that  scatter  fire 
and  bum  property,  altlioiigh  operated  with  a 
^degree  of  care  thatamouuts  to  •'faultlessness," 
all  for  its  own  profit, — then  we  assert  that  the 
-statute  is  not  obnoxious  to  the  charge  of  deny- 
ing the  railroads  the  protection  it  accords  to 
others.  So  long  as  the  state  imposes  this  duty 
upon  the  only  acency  that  has  like  powers,  and 
•creatinp  similar  hazards,  it  cannot  be  charged 
with  inequality  or  unjust  discrimination.  This 
is  a  familiar  rule  in  taxation,  where  uniformity 
and  equality  are  required  by  the  constitution. 
The  statute  applies  to  all  railroads  in  this 
state, — a  class  of  carriers  operating  188  rail- 
roads, with  a  mileage  of  6125  miles,  in  1890. 
If  it  essayed  to  render  only  one  road  liable,  it 
would  be  open  to  the  objection;  but,  as  it  is,  it 
might  as  well  be  said  that  a  statute  regulating 
the  practice  of  medicine,  or  peddlers,  is  uncon- 
stitutional. This  objection  was  overruled  in 
Minneapolis  dh  8t,  L.  R.  Co.  v.  Emmons,  149 
U.  8.  86-4,  87  L.  ed.  769.  The  example  cited 
by  counsel  as  a  similar  case  is  that  of  a  steam- 
boat operated  by  steam.  Nothing  could  well 
be  more  dissimilar  in  their  surroundings  than 
a  railroad  and  a  steamboat.  The  one  is  pro- 
pelled upon  the  water,  upon  which  the  sparks  j 
from  its  smokestacks  fall,  and  are  instanily 
•extinguished.  The  other  runs  along  and  be-  j 
side  fields  full  of  grain,  dry  straw,  and  other  j 
highly  combustible  material,  upon  which  the  i 
«parks  light,  and  cinders  are  blown,  at  places  | 
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and  at  times  when  it  is  almost  impossible  for 
the  owner  to  be  present,  and  guard  against  the 
damages.  It  seems  to  us  the  example  empha- 
sizes the  dangerous  exception  which  railroads 
constitute  to  all  other  person  using  steam  as  a 
means  of  transportation. 

Finally,  is  it  unconstitutional  because  it  de- 
prives defendant  of  its  property  "without  due 
process  of  law,"  or  in  defiance  of  "the  law  of 
the  land?"  We  accept  Mr.  Webster's  defini- 
tion of  the  "law  of  the  land:"  "By  'law  of 
the  land'  is  most  clearly  intended  the  general 
law, — a  law  which  hears. before  it  oondemns; 
which  proceeds  upon  inquiry,  and  renders 
judgment  only  after  triaL  The  meaning  it 
that  every  citizen  shall  hold  his  life,  liberty, 
property,  and  immunities  under  the  protection 
of  the  general  rules  which  govern  society. 
Everything  which  may  pass  under  the  form  of 
an  enactment  is  not,  therefore,  to  be  considered 
the  law  of  the  land.  If  this  were  so,  acts  of 
attainder,  bills  of  pains  and  penalties,  acts  of 
confiscation,  acts  reversing  judgments,  and 
acts  directly  transferring  one  man's  estate  to 
another, — legislative  judgments,  decrees,  and 
forfeitures,  in  all  possible  forms, — would  bo 
the  law  of  the  land."  "Such  a  strange  con- 
struction would  render  the  constitutional  pro- 
visions of  tiie  highest  importance  completely 
inoperative  and  void.  Judges  would  sit  to 
execute  legislative  Judgments  and  decrees,  not 
to  declare  the  law,  or  to  administer  the  justice 
of  the  country."  We  cheerfully  concede  that, 
if  this  act  comes  within  this  definition,  it  is 
our  sworn  duty  to  declare  it  void  and  inopera- 
tive, notwithstanding  the  high  respect  we  have 
and  owe  to  the  legislative  and  executive 
branches  of  our  government,  which  enacted 
and  approved  this  act  Let  us  subject  this 
statute  to  the  test. 

At  common  law,  if  a  person  use  a  highly 
dangferous  machine,  he  must  do  so  at  ths 
peril  of  the  consequences,  if  it  cause  injury  to 
others.  Flttc?ier  v.  Rolands,  L.  R.  1  Exch. 
265;  Rylands  v.  FUtcher,  L.  R.  8  BL  L.  330. 
and  the  authorities  referred  to  in  Corny ns* 
Dig.  title  "  Action  on  Hu  Case  for  Ifegli- 
gence**  A  6.  But  when  the  legislature  ex- 
pressly authorized  railroads,  in  this  state,  to 
operate  and  propel  their  cars  by  locomo- 
tive engines,  it  was  ruled  by  our  courts  that 
the  roads  were  only  liable  for  negligence  in 
setting  out  fire  upon  the  premises  of  adjoining 
owners  in  the  absence  of  specific  legislation  to 
the  contrary.  And  here  lies  the  real  conten- 
tion of  defendant  in  this  case:  It  is  that  it  is 
not  competent  for  the  legislature  or  lawmaking 
power  to  attach  an  absolute  liability.  We  have 
seen  that  at  common  law  the  liability  for  tire 
was  absolute.  In  Jones  v,  Festiniog  R,  Co.  L. 
R  8  Q.  fi.  738.  Blackburn,  /..  said:  "The 
general  rule  of  the  common  law  is  correctly 
given  in  Fletcher  v.  Rylands,  L.  R  1  Exch. 
265-279,  afHrmed  in  house  of  lords,  Rylands 
V.  Fletcher,  L.  R  8  H.  L.  880,— that  when  a 
man  brings  or  uses  a  thing  of  a  dangerous 
nature  on  his  own  land,  he  must  keep  it  at  his 
peril,  and  is  liable  for  the  consequences  if  il 
escapes,  and  does  injury  to  his  neighbor." 
"Here  the  defendants  were  using  a  locomotive 
engine,  with  no  express  parliamentary  powers 
making  lawful  that  use,  and  they  are  there- 
fore, at  common  law,  bound   to  keep   ths 
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-engines  from  doing  injury;  and  if  the  sparks 
escape,  and  cause  damage,  the  defendants 
are  liable  for  the  consequences,  though  no 
actual  negligence  be  shown  on  their  part." 
It  took  acti  of  pBrliamcnt  (6  Anne,  chap. 
81,  and  14  Geo.  III.  chap.  78)  in  England 
to  repeal  this  absolute  liability  for  fire 
accidentally  set  out  on  one's  own  prem- 
ises, and  exteudiDg  upon  his  adjoining  pro- 
prietor. But,  if  parliament  might  repeal,  it 
mis;ht  also  re-enact.  By  Conn.  Gen.  Stat. 
1875,  p.  480,  §  6,  one  who  kindles  a  fire  on 
his  own  land  is  made  liable  for  all  damages  it 
may  do  if  it  runs  upon  the  land  of  another, 
and  proof  of  negligence  is  not  required.  A 
aimilar  statute  was  passed  in  Iowa,  and  sus- 
tained in  Oonn  y.  May,  86  Iowa,  241.  When 
the  legislature  passed  the  general  railroad  act 
giving  them  the  right  to  use  steam,  had  it  also 
annexed  as  a  condition  that  the  railroads 
should  be  absolutely  liable  for  all  damages 
ihey  might  cause  by  fire  set  out  by  them, 
would  any  one  haye  questioned  its  power  to 
do  so?  Had  it  been  done  then,  would  it  not 
have  been  a  yalid  exercise  of  its  police  power? 
No  yiolation  of  the  obligation  of  the  contract 
<:ould  be  charged  in  that  case,  and,  if  it  be  a 
valid  exercise  of  police  power,  all  the  authori- 
ties, and  defendant's  counsel,  agree  that  the 
state  is  not  restricted  from  asserting  it  by  rea- 
son of  the  prior  grant  of  the  charier,  for  aJl 
cbnrters  are  subject  to  it. 

Does  it,  then,  contrayene  natural  right?  Is 
It  open  to  the  indictment  preferred  by  defend- 
ant,—that  it  arbitrarily  takes  its  property,  and 
confers  it  upon  another,  without  a  hearmg  or 
coDsideration?  We  haye  seen  that  it  was  the 
ancient  common  law  that  the  owner  was  liable 
for  fire  escaping  from  his  own  premises, 
whether  negligent  or  not,  and  that  different 
states  in  the  Union  have  re-enacted  the  old 
common  law,  by  which  the  owner  is  now  ab- 
solutely liable  for  damage  by  fire  put  out  on 
bis  own  premises.  Looking  for  the  reason 
underlying  the  ancient  rule  of  law,  we  find 
that  it  bad  its  origin  in  the  dangerous  character 
of  fire,  and  that  wbosoeyer  put  this  dangerous 
agency  in  motion  was  rightfully  required  to 
see  that  it  did  no  harm;  that  while  it  was  an 
elementary  principle  that  eyery  indiyidual  is 
entitled  to  the  undisturbed  possession  and  law- 
ful enjoyment  of  his  own  property,  the  mode 
of  enjoyment  was  necessarily  limited  by  the 
rights  of  others,  otherwise  it  might  result  in 
the  destruction  of  their  rights  altogether. 
Hence  the  maxim,  **8ic  utere  tuo  ut  cSienttm 
non  ladfu."  So  that  while  it  has  been  gener- 
ally held  that  one  is  only  liable  for  negligence 
in  the  prosecution  of  a  lawful  business,  nothing 
is  more  firmly  settled  than  that  a  man  cannot 
erect  a  nuisance  or  employ  dangerous  agen- 
cies, to  the  annoyance  of  an  adjoining  pro- 
prietor, even  for  the  purposes  of  a  lawful 
trade;  and  it  was  an  old  common-law  maxim 
that,  where  one  of  two  innocent  persons  must 
suffer  loss  from  an  act  done,  it  is  just  that  it 
should  fall  on  the  one  who  occasioned  the  in- 
jury, rather  than  upon  the  one  who  had  no 
sgency  in  producing  the  damage.  Counsel 
for  defendant,  in  his  earnest  denunication  of 
the  act  as  yiolative  of  eyery  principle  of  jus- 
tice, and  indefensible  as  a  police  regulation, 
says:    "But  we  are  not  aware  that  this  prin- 
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ciple  of  *Sie  utere,'  etc.,  has  eyer  been  ex- 
tended so  far  as  to  make  a  man  liable  for  the 
lawful  and  careful  use  of  his  own  property." 
In  Hap  y.  Cohoes  O^.,  2  N.  T.  169,  61  Am. 
Dec.  279,  the  court  of  appeals  of  New  York 
had  this  case  before  it:  The  defendant  was  a 
corporation  chartered  by  the  legislature,  and 
authorized  to  construct  a  canaL  In  the  con- 
struction of  the  canal,  they  resorted  to  blast- 
ing, and  threw  stone,  gravel,  and  slate  npon 
the  house  and  premises  of  plaintift.  He 
brought  his  action  without  alleging  negli- 
gence. The  defendant  moyed  for  a  nonsuit, 
insisting  that  it  was  necessary  both  to  ayer 
and  prove  negligence  and  wantonness,  and 
plaintiff  had  failed  to  do  either.  The  trial 
court  nonsuited  plaintiff.  The  court  of  ap- 
peals reversed  the  case,  saying:  "The  defend- 
ant had  a  right  to  dijg  the  canal.  Plaintift  bad 
a  right  to  the  undisturbed  possession  of  his 
property.  If  these  rights  conflict,  the  former 
must  yield  to  the  latter,  as  the  more  important 
of  the  two,  since,  upon  grounds  of  public  pol- 
icy, it  is  better  that  one  man  should  surrender 
a  particular  use  of  his  land,  than  that  another 
should  be  deprived  of  the  use  of  his  altogether, 
which  might  be  the  consequence  of  the  priy- 
ilege  of  the  former  should  he  be  wholly  unre- 
stricted." In  Tremain  y.  Chhoes  Co.^  2  N.  T. 
at  page  168,  61  Am.  Dec.  284,  the  defendants 
offered  to  proye  "that  the  work  was  done  in 
the  best  and  most  careful  manner."  The  com- 
mon pleas  court  rejected  it  as  irrelevant,  as  the 
declaration  neither  averred  willfulness  nor 
negligence.  The  court  of  appeals  sustained 
the  common  pleas  court,  and  held  it  was  not 
necessary  to  charge  or  proye  negligence,  to 
recover.  In  Me  Andrews  v.  Cdllerd,  42  N".  J. 
L.  189,  86  Am.  Rep.  508,  these  two  cases  in 
New  York  were  reviewed  and  approved.  In 
the  New  Jersey  case,  ttie  Delaware,  Lacka- 
wanna &  Western  Railroad  Company  was  au- 
thorized by  its  charter  to  construct  a  tunnel 
through  Bcrger  hill.  It  contracted  with  Mc- 
Andrews  to  do  the  work.  The  tunnel  was 
driven  through  rock;  was  begun  in  1878.  and 
finished  in  1877.  McAndrews  constructed 
near  the  eastern  end  of  the  tunnel,  and  within 
the  limits  of  Jersey  City,  a  magazine  for  ex- 

flosive  materials  which  he  used  for  blasting, 
n  1876,  at  night,  the  materials  exploded,  doing 
damage  to  property,  and,  among  others,  in- 
jured Collerd'8  houses.  In  a  suit  by  CoUerd 
for  damages  it  was  held:  "(1)  That  the  legis- 
lative authority  to  a  private  corporation  or  an 
individual  to  ao  work  for  its  or  his  own  profit 
does  not  include  authority  to  use,  at  whatever 
hazard  to  the  persons  or  property  of  others, 
dangerous  materials,  even  though  they  are 
necessary  to  the  convenient  prosecution  of  the 
work.  (2)  They  will  be  liable  for  injury,  al- 
though no  negligence  or  want  of  skill  in  ex- 
ecuting the  work  is  proved,  and  liable  for 
actual  damages,  even  though  they  show  that 
they  haye  done  the  work  in  the  most  careful 
manner."  In  Heeg  y.  Liehi,  80  N.  Y.  579.  86 
Am.  Rep.  654,  the  action  was  sustained  upon 
the  ground  that  the  manufacturing  and  stor- 
ing of  fireworks,  and  the  use  and  Keeping  of 
materials  of  a  dangerous  and  explosive  char- 
acter for  that  purpose,  constituted  a  private 
nuisance,  for  which  the  defendant  was  liable 
to  respond  in  damages,  without  regard  to  the 
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question  whether  he  was  chargeable  with  neg 
ligence  or  carelessDess.  The  defeodaot  had 
coDstracted  a  powder  ma^zine  upon  his  prem- 
ises, with  the  usual  safeguards,  in  which  he 
kept  stored  a  quantity  of  powder,  which,  with- 
out apparent  cause,  exploded  and  causeil  the 
injury.  The  court  says:  "The  fact  that  the 
ma^zioe  was  liable  to  such  a  contiogency, 
which  could  not  be  guarded  against  or  averted 
by  the  ^eatest  degree  of  care  and  vigilance, 
evinces  its  dangerous  character,  and  might  in 
some  localities  render  it  a  personal  nuisance." 
'*In  such  case,  the  rule  which  exonerates  a 
party  engaged  in  a  lawful  business,  when  free 
from  negligence,  has  no  application."  It  is 
significant  that  the  argument  employed  by  the 
court  in  that  case  to  show  the  dangerous  char- 
acter of  the  magazine,  and  for  that  reason  to 
take  it  out  of  the  rule  that  exonerates  one  in  a 
lawful  business  from  liability,  save  for  negli- 
gence, is  identically  the  same  used  by  defend- 
ant in  this  case  to  escape  liability.  It  admits 
that  it  uses  fire  in  its  engines,  and  that  the  ut- 
most care  cannot  and  does  not  prevent  its  de- 
stroying the  property  of  ad joiniog  proprietors, 
and  yet  insists,  because  it  is  engaged  in  a  law- 
ful business,  it  can  only  be  made  liable  save 
for  negligence.  See  also  Bo/ian  v.  Part  Jertts 
Gadiglit  Co.  122  N.  Y.  18,  9  L.  R.  A.  711; 
TMfltn  <fi  R,  Powder  Go.  v.  Teamey,  181  LI. 
822, 7  L.  R.  A.  262.  We  think  it  is  clear  that, 
upon  the  plainest  principles  of  Justice,  it  ought 
to  be  liable,  and  that  when  experience  demon- 
strated the  dangerous  character  of  the  loco- 
motive en^ne,  in  setting  out  fire,  it  was  not 
onl^  (be  light,  but  the  manifest  duty,  of  the 
legislature,  to  hold  the  railroads  liable  for  fires 
set  out  by  them,  without  reference  to  whether 
they  were  guilty  of  negligence  or  not.  Nor 
do  we  think  there  is  any  force  in  the  argu- 
ment that  by  so  doing  their  property  is  arbi- 
trarily taken  without  right  The  right  to 
compel  them  to  respond  is  based  upon  their 
use  of  a  dangerous  element,  aod  by  their  de- 
struction of  adjoining  proprietors'  properly. 
Moreover,  it  is  not  done  in  an  arbitrary  man- 
ner. The  plaintiff  is  required  to  show  to  a 
jury  or  court  orgaoized  as  in  any  other  case 
that  the  road  did  set  out  the  fire;  that  it  did 
destroy  his  property;  aod  the  Jury  must,  from 
the  evidence,  determine  the  amount  of  the 
damage.  In  no  sense  is  it  a  finding  without  a 
hearing,  nor  are  the  essentials  to  a  recovery 
based  upon  unreasonable  or  untenable  grounds. 
In  a  word,  he  is  simply  called  upon  to  respond 
to  a  legal  duty  established  by  proofs.  The 
wrong  done  by  the  dangerous  agency  set  in 
motion  by  the  com  pan  v,  and  under  its  con- 
trol, is  ample  consideration  for  the  compensa- 
tion it  is  required  by  the  statute  to  make  the 
owner  whose  property  it  destroys. 

But,  were  it  without  compensation,  it  would 
not  follow  that  the  statute  would  be  void. 
Many  instances  to  the  contrary  were  enumer- 
ated in  Boston  db  Af.  R,  Co,  v.  7ork  County 
Comrs.,  79  Me.  886.  in  which  it  was  held  that 
the  legislature  might  lawfully  require  railroads 
to  fence  their  tracks,  althouj^h  the  act  was 
subsequent  to  the  charter,  and  although  it  im- 
posed a  burden  and  expense  on  the  company 
not  existing  when  it  was  incorporated.^' 
Emery,  J,,  says,  "The  wide  extent  of  the 
police  power  can  be  illustrated  by  instances  of 
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its  actual  exercise  without  direct  oompens^^ 
tion."    Many  of  these  instances  are  too  fami- 
liar  to   need   citations   of  authorities.     He- 
enumerates  those  cases  io  which  licenses  U>- 
manufacture  liquor  have  been  recalled,  and 
the  manufacture  prohibited,  after  much  ex- 
penditure by  the  licensees.    Beer  0(f%  Oate^ 
97  U.  S.  88, 24  L.  ed.  992.    Lotteries  chartered 
for  a  considerationpaid  have  been  suppressed. 
Ston^i  Case,  101  U.  8.  814,  26  L.  ed.  1079. 
The  various  inspection  laws,  by  which  dealen- 
are  required  to  pay  the  inspection  fees.    Deal- 
ers using  weights  and  measures  must  hav^- 
them  approved,  and  pay  the  approving  offi- 
cer.    The  blameless  sufferer  from  a  contagion* 
disease  is  often  compelled  to  leave  home  and 
friends,  and  bear  his  pain  in  some  quarantine- 
hospital,  and  his  clothing  destroyed,  all  at  hi»- 
own  expense.    The  right  of  municipalities  t<> 
destroy  buildings,  to  prevent  spread  of  fire,  in 
an  emergency.    The  owners  of  theaters,  hotela^ 
and  other  public  buildings  are  required,  at 
their  own  expense,  to  provide  fire  escapes,  and 
more  ample  means  oi  exit.    Steamboats  are- 
subject  to  inspection,  and  must  pay  the  fee^ 
therefor.    Railroads  are  constantly  having  im- 
posed  upon  them  additional  duties  with  refei^ 
ence  to  safety  of  persons  and  property.    New^ 
inventions  in  brakes,  switches;  blocking  their 
switches,  etc.    Pierce.  Railroads,  462, 463.     In 
this  state,  the  action  for  damages  in  case  of* 
death  was  given  after  many  of  the  old  char- 
ters were  granted,  which  must  have  greatly 
increased  the  cost  of  running  the  road,  and  yet 
Jvdge  Scott  says  no  one  questioned  that  the* 
act  was  constitutional. 

2.  But  it  is  contended  bv  the  appellant  that 
the  legislature  never  iotenaed  to  make  the  fact 
of  the  injury  anything  more  than  prima  facie 
evidence  of  negligence;  that  the  circuit  court 
erred  in  holding  that  proof  of  care  and  dili- 
gence on  part  of  the  defendant  railroad  would 
not  relieve  it  of  liability  under  the  statute. 
If  this  is  all  that  was  in  the  contemplation  of 
the  Icfiislature,  it  was  a  work  of  supereroga- 
tion, because  it  has  been  the  settled  law  of  de- 
cision in  this  court  since  the  determination  in 
Fitch  ^.  Pacific  R.  Co.  45  Mo.  822,  (in  1870,> 
"that,  where  it  is  proved  that  the  property  wae^ 
destroyed  by  fire  escaping  from  the  defend- 
ant's engine,  a  prima  facie  case  of  negligence 
is  made  out;  that  the  burden  is  then  thrown  on. 
defendant,  by  its  evidence,  to  rebut  the  pre- 
sumption of  negligence  by  showing  the  ab- 
sence of  negligence."     Coale  v.  Hannibal  <§■ 
8t,  J.  R.  Co,  60  Mo.  227;  Clemem  v.  HannibaC 
&  St.  J.  R,  Co.  58  Mo.  866,  14  Am.  Rep.  460- 
Randle  v.  Pae^  Railroad,  65  Mo.  825;  Miller 
V.  St.  TjOuib,  L  M,&8.  R.  Go.  90  Mo.  889. 

In  the  light  of  this  judicial  history,  and  of 
the  history  of  the  act  itself,  we  think  the  leff- 
islrtture  meant  more  than  this  mere  prima  facl^ 
liability.    Section  L'615  is  a  rescript  of  the  Ma*- 
sarbusetts  act.    That  act  had  been  adopted  in 
other  New  England  states  and  in  Iowa,  and  a. 
construction  ^iven  it  that  rendered  the  rail- 
road companies  liable,  independent   of   the 
question  of  negligence,  for  damages  occasioned 
by  fires  set  out  by  them.    It  is  a  familiar  rule- 
of  construction  in  this  state  that  when  the  le|p- 
islature  enacts  a  statute  which  is  a  transcript, 
of  a  statute  of  another  state,  that  has  received 
a  known  Judicial  construction  by  the  courts  ofT 
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(that  itate.  it  b  deemnd  that  our  legislature 
adopted  that  ooostructioa  as  an  iofefrral  Dart 
<$f  lu  act  ^1(0  Y.  Maeon  County  Ct.  41  Mo. 
453;  Skouten  ▼.  ir<M(f,  57  Mo.  880;  fFtf«<  ▼.  Mc- 
Mail^n,  112  Mo.  405;  Bodemacher  y.  Milwau- 
Jtee  dt  St,  P.  R.  Co,  4t  Iowa.  297,  20  Am.  Rep. 
■50S ;  QrimeU  y.  HouMtonte  R,  Co,  54  Conn. 
447;  C/nio/»  i^.  ^.  Cb.  ▼.  DeBtutk,  12  Colo.  294, 
9  L.  K  A.  350;  Eooksett  t.  Concord  Railroad,  38 
N.  H.  242;  ^loeM  v.  Railroad,  67  N.  H.  133; 
J.yman  y.  i%?»toA  d  W.  R,  Corp.  4  Cusb.  288. 
We  are  confirmed  in  our  views  by  the  reason- 
ing of  the  learned  judge  in  Small  y.  Chicago, 
II,  1.  dk  P,  R,  Co,  50  Iowa,  838.  He  shows 
that  in  Iowa  the  court  bad  not,  previous  to  the 
statute,  held  the  fact  of  the  fire  prima  facie 
evidence  of  negligence,  and  the  language  of 
the  statute  is  made  the  turning  point.  Noth- 
ing, however,  said  in  that  case,  in  our  opinion, 
-destroys  the  force  of  Judge  Dav's  dedsion  in 
Rodmacher  y.  Milwaukee  A  St.  P.  R.  Co,  41 
Iowa,  287,  20  Am.  Rep.  592. 

3.  Appellant  complains  of  a  ruling  of  the 
-court  in  excluding  certain  evidf  ace.     It  offered 
to  prove  by  Howard  Blossom,  an  insurance 
ai^nt,  that  trees,  shrubs,  plants,  and  vines 
were,  by  their  inherent  nature,  not  susceptible 
of  insurance,  and  it  was  impracticable,  from  a 
business  standpoint,  to  insure  such  classes  of 
■property,  and  why  it   is   so   impracticable. 
Upon  objection  that  this  evidence  was  imma- 
terial and  irrelevant,  the  court  excluded  it,  and 
defendant  excepted.    It  is  not  contended  by 
•defendant   that    "trees,   shrube,   plants    and 
vines"  are  not  property,  often  of  great  value, 
and  that,  as  such,  they  would  not  be  included 
in  the  general  term  "property,"  used  in  the 
statute,  but  it  ur^es  that  such  property  is  not 
insurHble.    Its  offer  was  to  show  that  the  in- 
herent nature  of  such  property  is  uninsurable. 
The  act  under  consideration  is  not  limited  to 
sny  specific  property.     It  is  broad  enough  to 
include  both  real  and  personal  property.    The 
statute  is  an  enabling  act.    By  its  terms  the 
property  becomes  a  subject  of  insurance.    The 
mere  fact  that  no  person  has  as  yet  applied  for 
insurance  upon  growing  timber  and  ornamental 
-shrubs  would  not  meet  the  case.     This  charac- 
ter of  property  is  of  inherent  value,  adds  greatly 
to  the  value  of  realty,  and  certainly  is  not  more 
subject  to  change  than  ordinary  personal  prop- 
erty, which  is  clearly  insurable.     That  this 
<\^SA  of  property  is  subject  to  destruction  by 
fire,  all  must  aamit,  and  no  valid  reason  ap- 
pears why  it  may  not  be  insured.    We  take  it 
ihat  it  is  not  an  open  question,  under  this  stat- 
ute, and  no  error  was  committed  in  declining 
io  bear  the  evidence  offered.    The  judge  and 
jury  would  be  as  competent  to  respond  to  that 
question  as  any  witness.     Such  property  was 
held  dearly  within  a  similar  statute  in  Maine, 
and  insurable,  in  Pratt  v.  Atlantic  d  St.  L, 
R.  Co.  42  Me.  679, — a  case  much  later  than 
ibat  cited  by  defendant  from  87  Me.  92  [Chap- 
man V.  Atlantic  db  St.  L.  R.  Co,]  and  following 
Hart  V.  Western  R.  Cwp.  13  Met.  99.     Chi^ 
Juitiee  Bigelow,  in  Rots  v.  Boston  A  W,  R.  Co. 
i lllen,  87,  pointed  out  the  difiacultiesin  which 
the  supreme  court  of  Maine  had  become  in- 
volved by  attempting  to  confine  the  right  of 
tecorery  to  permanent  property,  and  repudi- 
ated any  such  limited  construction.    He  main- 
tained that  the  statute  was  broad  enough  to  cov- 
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er  every  species  of  property,  and  the  claim  for 
indemnity  was  as  strong  in  one  as  in  the  other. 
The  evidence,  if  permitted,  would  have  led  to 
a  distinction  unauthorized  by  anything  in  the 
statute,  which  is  remedial  in  its  nature,  and 
not  to  be  strictly  construed  against  tbOj>e  for 
whose  benefit  it  was  enacted.  It  becomes^un- 
necessnry  to  say  more  in  regard  to  the  point 
that  the  personal  property  in  the  bouse  was  not 
insurabte.  The  personal  property  that  waa 
burned  was  stored  in  the  residence  and  barn, 
aud  no  reason  is  given  why  it  was  not  insura- 
ble. The  defendant's  point  as  to  this  is  not 
sustained . 

4.  On  the  trial,  defendant  introduced  wit- 
nesses who  testified  that  they  lived  in  the  neigh- 
borhood of  the  Mathews  home  place;  that  it 
had  been  neglected  for  years  prior  to  August 
9, 1887,  and  no  care  taken  of  it,  except  to  mow 
the  meadow  and  lawn  around  the  house;  that 
the  garden,  nursery,  and  orchard  had  been  per- 
mitted to  grow  up  in  weeds,  some  of  which 
were  two  or  three  years  old,  and  on  the  day  of 
the  fire  were  very  dry;  that  the  place  was  a  re- 
sort for  boys,  who  frequented  it  to  swim  in  the 
pond,  and,  iu  the  fall,  to  hunt;  that  the  weeds 
and  inflammable  material  at  the  southeast  cor- 
ner, near  the  nursery,  ran  rlffht  down  to  the 
defendant's  right  of  way.  At  the  conclusion 
of  the  evidence,  defendant  asked  two  instruc- 
tions to  the  effect  that  the  conduct  of  plaintiff 
in  permitting  these  weeds  to  grow  on  his  place, 
as  above  testified,  constituted  such  contribu- 
tory negligence  as  would  prevent  plainiifl'a 
recovery,  or,  if  such  weeds  augmented  the  loss, 
he  could  only  recover  for  so  much  of  the  in- 
jury as  would  have  followed,  had  he  not  been 
negligent  in  that  regard.  The  circuit  court  de- 
clined to  give  either  of  said  instructions,  and 
defendant  complains  of  that  ruling.  The  in- 
structions are  predicated  on  the  fact  that  the 
jury  should  first  find  that  the  fire  was  com- 
municated by  defendant's  engine  to  this  grass 
or  weeds,  but  assumes  that  it  was  contributory 
negligence  in  plaintiff  to  permit  these  weeds  to 
grow  upon  his  land  in  this  manner.  This 
question  has  often  been  before  this  court,  be- 
ginning with  Fitch  V.  Pacific  R,  Co.,  45  Mo. 
822;  and  it  has  uniformly  been  ruled  that  it 
was  not  contributory  negligence  in  a  farmer  to 
permit  dead  and  dry  grass  to  remain  in  his 
fields  adjoining  the  right  of  way,  * 'especially,** 
as  was  said  in  Patton  y.  St.  Louis  <&  S.  F.  R. 
Co.,  87  Mo.  117, 56  Am.  Rep.  446,  *'when  there 
is  no  evidence  that  this  is  out  of  the  usual 
course  of  husbandry,"  These  decisions  of  this 
court  are  amply  supported  by  both  reason  and 
authority  in  other  states.  In  Richmond  A  2>. 
R.  Co.  V.  Medley,  75  Va.  499,  40  Am.  Rep.  784, 
Judge  Waller  R.  Staples  delivered  the  opinion 
of  the  court    It  appeared  in  that  case  that  the 

ElaintiS's  land  was  covered  with  dry  grass  and 
room  sedge;  that  this  grass  was  of  a  highly 
combustible  nature,  and  easily  ignited.  The 
point  was  made  that  plaintiff  was  guilty  of 
contributory  negligence,  but  the  court  held 
otherwise,  saying:  "The  legislature,  in  legal- 
izing the  use  of  engines  running  through  the 
country,  scattering  fire  and  cinders  on  all  sides 
over  lands  in  the  vicinity  of  the  road,  certainly 
did  not  intend  to  impose  any  additional  bur- 
dens or  duties  upon  the  owners  of  such  lands.** 
"They  are  subject  only  to  such  risks  as  are 
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necessarily  incidental  to  the  proper  and  legiti- 
mate operation  of  the  road  by  those  having 
charge  of  it."  *'Any  other  rule  would  impose 
upon  property  holders  near  the  line  of  a  rail- 
road the  necessity  of  removing  their  grain,  hay, 
\nd  whatever  is  of  a  combustible  nature,  to 
some  distant  point, — not  infrequently,  of 
changing  the  whole  course  of  husbandry,  of 
incurring  enormous  expenses,  and  of  exercising 
ceaseless  vigilance, — in  order  that  the  company 
may  negligent! v  permit  the  accumulation  of 
dan^rously  inflammable  matter  upon  its  own 
lands,  liable  at  any  moment  to  be  ignited  from 
its  own  locomotives."  *'It  has  been  well  said 
that  fire  is  an  extremely  dangerous  element, 
even  when  employed  for  a  lawful  purpose. 
The  exercise  of  due  care  is  imposed  on  him 
who  uses  it,  and  sets  it  in  motion  for  his  own 
advantage,  and  not  upon  him  who  is  merely 
passive,  confining  himself  to  lawful  employ- 
ment and  business  in  the  conduct  of  his  own 
affairs."  "There  are  some  few  cases  holding  a 
contrary  doctrine,  but  the  ^reat  weight  of  au- 
thority is  in  conformity  with  the  views  here 
expressed.  I  refer  particularly  to  an  exhaust- 
ive discussion  of  the  whole  subject  bv  Chirf 
Jtutiee  Dixon  in  Kellogg  v.  Chicago  £  N.  W. 
K  Co.  26  Wis.  223.  7  Am.  Rep.  69;  also,  to  a 
very  able  opinion  of  Judge  Haymond  in  Sny- 
der V.  Pittsburgh,  C,  it  Si.  L.  R,  Co.  11 W.  Va. 
14;  Salmon  v.  Delaware,  L.  diW.  R.  Co.  38  N. 
N.J.  L.  5,  and  Delaware,  L.  &  W,  E.  Co,  v. 
Salmon,  89  N.  J.  L.  299,  23  Am.  Rep.  214.  In 
Philadelphia  A  C.  R.  Co.  v.  Schultz,  93  Pa.  841. 
the  supreme  court  of  Pennsylvania  cbaracter- 
ized  the  claim  of  defendant  that  plaintiff  was 
guilty  of  contributory  negligence  because  he 
permitted  dry  leaves,  brushwood,  and  other 
rubbish  on  his  property,  which  could  be  read- 
ily fired  by  sparks  from  its  locomotive,  as  "an 
extraordinary  proposition."  assigning,  among 
other  reasons,  that  *'it  was  an  attempt  to  im- 
pose upon  property  owners  along  the  line  of 
a  railroad  duties  unknown  and  unnecessary 
before  the  building  of  the  road,"  and,  ''if  this 
proposition  means  anything,  it  means  that  upon 
such  property  owners  devolves  the  duty  of 
guarding  against  the  negligence  of  railroad 
companies  and  their  servants,  which  is  absurd;" 
and  citing  Judge  Agnew's  opinion  in  Phila- 
delphia <fe  R.  R.  Co.  V.  Eendrick9on,  80  Pa.  182, 
21  Am.  Rep.  97.  See  also,  PitUburgh,  C.  <ft 
Bt.  L.  R.  Co.  V.  Jonfs,  86  Ind.  496, 44  Am.  Rep. 
834;  Vavghan  v.  Taff  Vale  R.  Co.  8  Hurlst.  <& 
N.  750;  Pittslmrgh,  C.  d  St.  L.  R.  Co.  v.  Ilizon, 
79  Ind.  111.  It  will  be  observed  that  defend- 
ant's own  witnesses  testified  to  the  mowing  of 
the  grass  and  meadow,  and  the  only  accumu- 
lation was  in  the  nursery,  garden,  vineyard, 
and  orchard.  As  remarked  in  PattoiVs  Case, 
9upra,  there  was  no  evidence  whatever  that  it 
was  not  customary,  or  even  proper,  at  times, 
to  let  weeds  grow.  Certainly,  it  cannot  be  af- 
firmed that  weeds,  even,  are  not  often  put  to 
a  most  useful  purpose,  in  mulching  and  ma- 
nuring. In  an^  aspect  of  the  case,  we  think 
there  was  nothing  showing  contributory  neg- 
ligence by  the  plaintiff.  But  there  is  another 
fffound  upon  which  this  plea  should  have  been 
denied,  and  thrttis,  by  virtue  of  section  2615, 
the  defendant  is  made  an  insurer  against  fire 
set  out  by  its  engines;  and  it  is  a  familiar  rule 
that  contributory  negligence,  short  of  fraud, 
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does  not  furnish  any  defense  to  an  action  bv 
the  insured  on  his  policy  of  insurance,  and  thu 
was  the  view  taken  and  enforced  in  BoweU  t. 
BMroad,  57  N.  H.  182. 

6.  In  this  connection,  we  are  called  upon  te 
consider  the  position  taken  by  defendant  in  the 
fourth  paragraph  of  its  answer,  which  is,  in 
brief,  that,  at  the  time  of  the  fire,  plaintiff  was 
insured  in  certain  insurance  companies  to  the 
amount  of  (10,000:  that,  after  saJd  fire,  aald 
companies  paid  said  loss  of  $10,000.  "WlieEe- 
fore,  defendant  pravs  that  the  insurance  money 
so  paid  to  plaintiff  by  said  insurance  compa- 
nies shall  be  applied  pro  tanto  to  the  damages 
sued  for  in  this  case.  The  defendant  is  most 
clearly  not  entitled  to  any  benefit  of  theinsar- 
ance  money  which  accrued  to  plaintiff  by  rea* 
son  of  defendant's  own  act  in  destroying  the 
insured  property.  In  DiWm  v.  Hunt,  105  Mo. 
154.  this  division  held  the  rule  as  stated  in  1 
Sutherland  on  Damages,  242  (ed.  1882),  to  be 
correct,  viz.:  "That  there  can  be  no  abatement 
of  damages  on  the  principle  of  partial  com- 
pensation received  for  the  injury,  when  it 
comes  from  a  collateral  source,  wholly  inde- 
pendent of  the  defendant,  and  is,  as  to  him. 
res  inter  alios  acta.  The  payment  of  such 
moneys  not  being  procured  by  the  defend- 
ant, and  they  not  having  been  paid  or  re- 
ceived to  satisfy  in  whole  or  in  part  hia 
liabilitjr,  he  can  derive  no  benefit  therefrom^ 
in  mitigation  of  damages  for  which  he  is  lia- 
ble. To  permit  a  reduction  on  sudi  a  ground 
would  be  to  allow  a  wrongdoer  to  pay  nothing, 
and  take  all  the  benefit  of  a  policy  of  insurance 
without  paying  the  premium."  A  similar  con- 
clusion had  previously  been  reached  in  Carroll 
V.  Missouri  Pac.  R.  &.,  88  Mo.  289,  67  Am. 
Rep.  882.  to  which  our  attention  was  not  called 
at  the  time.  Although  an  insurer,  defendant^ 
having  itself  destroyed  the  propertv,  has  no- 
right  to  share  the  immunity  afforded  other  in- 
surers. Their  relation  as  to  this  loss  is  entire- 
ly antagonistic  to  it.  The  defendant's  liability^ 
is  first  and  principal;  that  of  the  insurance  com- 
panies, secondary.  Plaintiff  and  the  insurance 
companies  who  paid,  his  loss  stand  opposed  to 
defendant,  who  was  the  cause  of  loss  to  both. 
There  is  no  contractual  relation  or  principle  of 
subrogation  that  will  enable  defendant  to  re- 
quire of  them  that  they  shall  share  their  losses 
pro  tanto  with  it.  The  statute  points  out  the 
way  by  which  it  may  protect  itself  against  the 
loss.  It  confers  on  it  an  insurable  mterest  in 
the  property,  and  only  by  availing  itself  of  this 
right  can  it  guard  againsx  those  losses  which 
occur  by  fires  put  out  by  it_on  the  lands  of  ad- 
joining owners.  May,  Ins.'  §  455;  Harding  v. 
Townehend,  48  Yt.  586,  6  Am.  Rep.  304;  The 
MonticeUo  v.  Mollison,  58  U.  8.  17  How.  152, 
15  L.  ed.  68;  Hammond  v.  Schiff,  100  N.  0. 161; 
Hart  V.  Western  R.  Corp.  18  Met  105,  46  Am. 
Dec.  719;  Ross  v.  Boston  dW.B.Oo.t  Allen,. 
90. 

6.  At  the  trial,  defendant  offered  to  prove 
that  its  ri^ht  of  way  was  a  portion  of  the  prop- 
erty described  in  plaintiff's  petition;  that  when 
its  railroad  was  built  through  plaintiff's  prem- 
ises, in  1882,  condemnation  proceedings  were 
instituted  against  plaintiff,  to  which  he  was 
made  a  party;  that  before  the  commissioners 
appointed  to  assess  plaintifTs  among  other 
items  of  damage  caused  by  defendant^  road^ 
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plaiDtiff  claimed,  as  one,  "damage  of  Are  for 
all  time  to  come.**  Defendant  then  offered  to 
■bow  by  H.  W.  Hough  and  W.  T.  Essex,  two 
of  said  commissioners,  that  they  awarded  plain- 
tiff, for  his  damages  to  all  his  property,  (9,000, 
and  for  this  home  place  they  asseased  the  dam- 
age at  $3,000;  that  in  estimating  the  damage 
they  took  into  consideration  the  daneer  to  said 
property  from  accidental  fire  set  out  by  engines 
on  the  railroad;  that  plaintiff  and  defendant 
flnsJly  agreed  to  abide  the  award,  and  the  dam- 
ages were  accordingly  paid.  The  court  was 
requested  to  charge  the  jury.  In  the  second  in- 
struction prayed  by  defendant  and  refused  by 
the  court,  that  if  the  commissioners  did  assess 
the  damages,  and  in  so  doing  took  into  consid- 
eration the  danger  to  plaintiff's  property  by 
accidental  Are.  and  said  danger  was  also  con- 
sidered by  plaintiff  and  defendant,  then  plain- 
tiff cannot  recoyer,  proyided  such  proceeding 
aod  compromise  were  had  prior  to  March  81, 
1887.  When  a  part  of  a  tract  of  land  is  taken 
for  railroad  purposes  under  condemnation  pro- 
ceeding's, the  jury  or  commissioners  may  prop- 
erly take  into  consideration  the  risk  from  fire 
to  the  buildings,  fences,  timber,  or  crops  upon 
the  remainder,  in  so  far  and  toihe  extent,  only, 
that  it  depreciates  the  yalue  of  the  property; 
hat  compensation  for  a  probable  or  future  loss 
by  fire  is  entirely  too  speculative  and  remote 
to  he  made  the  basis  of  damages.  As  said  in 
Chicago,  8,  F.  d  C,B.  Co,  v.  MeOrevo,  104  Mo. 
282,  loc,  eiU  294.  "It  would  not  be  proper  to 
estimate  the  possible  damage  from  fires  or  in- 
Juries  to  persons."  '*Neither  may  eyer  occur, 
and  to  take  them  into  the  estimate  would  be 
mere  speculation."  "  We  think  they  may  prop- 
erly be  considered,  however,  in  so  far'as  they 
tend  to  depreciate  the  value  of  the  whole  prop- 
erty, and  to  affect  the  proposed  changes,  but 
no  further."  Lewis,  Em.  Dora.  §  497;  Mills, 
Em.  Dom.  §§  163-160;  Bang<yr  <£  P.  R  Co.  y. 
MeComb,  60  Me.  290;  Adden  y.  White  Moun- 
tains  K  H.  Railroad,  55  N.  H.  418,  20  Am. 
Rep.  220:  PUUburgh,  B.  d  B.  B.  Co.  y.  Ma- 
Qotkey,  110  Pa.  486. 

The  plaintiff's  claim  before  the  commission- 
ers was  damage  from  the  risk  of  fire.  In  so 
far  as  that  risk  affected  the  yalue  of  his  prop- 
erty not  taken,  by  depreciating  it,  it  was  a 
proper  claim.  There  was  nothing:  to  show  that 
it  was  unjustly  extended  to  an  estimate  of  dam- 
ages that  might  accrue  at  some  future  time,  or 
might  never  occur.  The  damages  assessed 
were  $3,000.  and  paid.  After  the  assessment, 
then,  plaintiff  held  his  property  in  its  depre- 
ciated condition.  How  defendant  can  arrive 
at  the  conclusion  that  if  this  property,  In  its 
depreciated  condition,  is  subsequently  de- 
stroyed, plaintiff  is  not  entitled  to  recover 
whatever  damages  shall  accrue  from  such  sub- 
sequent destruction,  we  cannot  understand. 
The  prior  condemnation  assessment  has  been 
made  and  settled.  After  that,  plaintiff  owns 
what  is  left,  absolutely,  as  he  owned  the  whole 
before  a  portion  was  appropriated  by  the  road. 
The  subsequent  damages  constitute  no  part  of 
the  first  It  la  not  double  damages,  in  any 
■ease,  as  we  yiew  it.  It  the  property  is  de- 
■troved  by  negligence,  tiiere  can  be  no  question 
of  the  liability  oi  the  company  for  burning  it, 
Bor  is  it  mat^al,  under  section  2615,  whether 
It  was  the  result  of  negligence  or  pure  accident. 
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The  statute  operates  upon  the  estate  as  It  Is  wlie» 
the  fire  occurs,  and,  as  we  bold  the  ■tatata- 
valid,  the  company  la  liable.  Bangor  dP,  B^ 
Co.  y.  MeComb,  60  Me.  290;  Adden  t.  WhiU- 
Mountain  N.  H.  BaiVroad,  55  N.  H.  418;  Qrit- 
$dl  y.  Eoutatonie  R  Co.  54  Conn.  447;  IHere& 
y.  Woreuter  d  N.  B.  Co.  105  Mass.  199;  Lyman- 
y.  Boston  d  W.  B,  Corp.  4  Cush.  288. 

We  find  no  error  in  the  judgment  of  the  Cir- 
cuit Court,  and  accordingly  affirm  it. 

Black,  6%.  J.,  concurs  in  holding  ^  2615. 
constitutional,  but  not  as  a  police  regulation 
and  in  all  respects  as  to  other  points. 

Br»ee»  Burgess,  and  Macfarlane,  JJ.„ 
concur.     Barelay,  J.,  concurs  in  the  result.. 

Sherwood*  J.,  dissents. 

Alflrmed.  166  U.  8.  1,  41  L.  ed.  611. 


Allen  A.  CAMPBELL,  Beepi., 
MISSOURI  PACIPIO  R.  CO.,  Appi. 


.Ma. 


.) 


1.  There  is  no  constltntioiial  objeetloia* 
agralnst  mailing  a  railroad  eoaapany 
absolntely  liable  for  the  Injury  caused  by 
lire  set  out  by  its  locomodyes  aloofr  the  Une  of  ita 
road. 

S.  A  reeoTerj"  ftor  i^Jnrj  hy  Are  set  ont 
by  a  loeomotiTe  wtlhont  proof  of  negli- 
^noe  will  not  he  prevented  where  the  statute 
authorises  such  reooyery  by  the  mere  fact  that 
neffliireooe  la  alleged  in  the  petition. 

8.  Eridenee  that  both  before  and  after 
the  oceurrenoe  of  a  fire  which  caused  the 
Injuries  forming  the  basis  of  the  suit  other  Itarea 
bad  been  started  by  spHrks  from  defendant's  en- 
gines at  different  places  along  the  road  is  admls- 
sibie  as  teodiDg  to  show  that  the  lire  in  question 
was  so  caused. 

4.  A  statate  making  railroad  eompiu. 
nies  responsible  **to  every  person  or  corpo- 
ration whose  property  may  be  injured  or  de- 
stroyed" by  fire  sec  out  by  their  locomotives  ,wlU 
not  be  limited  by  construction  to  embrace  only 
Insurable  property,  although  the  companies  are- 
given  by  the  statute  an  insurable  Interest  In  the- 
property  for  the  destruction  of  which  they  may 
be  liable. 

(March  M,  18»C) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Moniteau  County  In 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  injuries  caused  by  Are  set 
out  by  defendant's  locomotive.     A  firmed. 

The  facts  are  stated  in  the  opinion. 

Mestre.  H.  S.  Priest  and  WiUiaa  8. 
Shirk  for  appellant 

Mesere.  Edwards  A  Dawison  and  Draf- 
fen  ft  Williams  for  respondent 


J.,  deUvered  the  opinion  of 
the  court: 
This  is  an  action  to  recover  damages,  as  al- 

Note.— As  to  constitutionality  of  statutes  Im- 
posing upon  railroad  companies  an  absolute  lia- 
bility for  losses  caused  by  fires  set  out  by  tlielr- 
locomotdyes,  see  fiots  to  the  case  immediately' 
preceding  this  one. 


See  also  46  L.  R.  A.  2i24. 


176 


MlSBOUBI  SUTBBMB  COUST. 


Mas., 


leged,  hv  the  burning  of  plain  tilTs  building, 
fences,  shrubbery,  etc.,  by  fire  communicated 
from  one  of  defendant's  locomotives.    The 

5 petition  charged  negligence  on  the  part  of  do- 
endant  in  permitting  fire  to  escape.  The  an- 
-swer  was  a  general  denial.  It  is  agreed  by 
-counsel  that  the  evidence,  though  circum- 
-stantial,  tended  to  prove  that  the  fire  which 
<:on8umed  plaintiff's  property  was  communi- 
•cated  from  one  of  defendant's  engines  while 
being  operated  on  its  road.  The  court  per- 
mitted a  recovery  under  section  2616  of  the 
Kevised  Statutes,  without  proof  *of  negli- 
gence on  the  part  of  defendant. 

1.  The  first  proposition  insisted  upon  as 
ground  for  reversal  of  the  judgment  is  that 
«aid  section  2615,  which  makes  every  person 
«nd  corporation  responsible  in  damages  for 
propertv  injured  or  damaged  by  fire  communi- 
-cated,  directly  or  indirectly,  by  locomotive 
'engines  in  the  us^  upon  their  railroads,  with- 
out proof  of  negligence,  is 'unconstitutional. 
This  objection  has  received  the  careful  consid- 
■eration  of  this  court  in  bane  at  this  term  in  the 
•case  of  MatthewB  v.  St.  Louis  db  8,  F,  R.  Co, 
<Mo.)  ante,  161,  in  which  the  statute  in 
question  was  held  valid.  The  objection  under 
the  authority  of  that  case  most  therefore  be 
•overruled.  It  may  not  be  out  of  place  here 
to  take  the  occasion  of  stating  that,  in  my 
•opinion,  the  statute  can  be  sustained  on  the 
broad  ground  that  it  is  merely  remedial  in  its 
•character,  and  is  authorize  under  the  general 
powers  of  the  legislature  to  provide  appropriate 
remedies  for  the  redress  of  such  wrongs  as  are 
•contemplated.  "The  remedv  does  not  alter 
the  contract  or  the  tort.  It  takes  away  no 
vested  right  for  the  defaulter  can  have  no 
Tested  right  in  a  state  of  the  law  which  left 
the  injured  partv  without,  or  with  onljr  a  de- 
fective, remedy.''  Endlich,  Interpretation  of 
Statutes,  §  285.  It  is  unquestioned  that  the 
utmost  diligence  and  care  cannot  prevent  the 
-escape  of  fire  from  locomotive  engines.  We 
have,  then,  this  condition  of  things:  The  cor- 
poration is  given  the  right,  by  toe  statute,  to 
run  its  engines  by  steam  power,  necessitating 
the  use  of  fire.  Fire  necessarily  esca  pes,  and  is 
acattered  along  the  route.  The  citizen  owns 
property  on  the  line  of  the  road,  which  is  ex- 
posed to  fire  from  those  engines,  regardless  of 
the  care  and  vigilance  he  may  exercise.  Both 
parties  are  faultless,  but  nevertheless  the  prop- 
erty of  the  owner  is  consumed  by  fire  from  an 
-engine.  The  property  owner  has  the  right  to 
•own  the  property,  and  to  claim  protection 
under  the  law,  equal,  at  least,  to  the  right  of 
the  corporation  to  use  fire  on  Its  engines.  The 
loss  must  necessarily  fall  upon  one  or  the 
-other  of  these  parties.  Which  one  of  them 
shall  suffer  the  loss, — the  one  through  whose 
agency  the  damage  was  caused,  though  in  the 
lawful  use  of  its  own  property,  or  the  one 
•equally  innocent  of  wrong,  and  who  bad  no 
agency  in  causing  the  damage?  Tested  by  the 
rule  of  natural  right  and  equity,  there  could 
\)e  but  one  answer  to  the  inquiry.  This  an- 
-swer  is  formulated  into  the  maxim  that  * 'every 
one  should  so  use  his  own  property  as  not  to 
injure  that  of  his  neighbor."  Prior  to  the 
irtatute  under  consideration,  the  loss  was  made 
to  fall  upon  the  owner  who  was  innocent  of 
fault  in  the  use  and  care  of  his  own  property, 
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and  had  no  part  in  setting  at  liberty  the  de- 
structive agency.    The  rule  was  manifestly 
unjust.    To  change  this  rule,  and  place  the 
liability  where  it  should  rest,  is  the  purpose  of 
the  statute.    In  the  language  of  Dewey, «/.,  in 
Lpman  v.  Boston  <£  W.  B,  Corp.,  4  Cash.  200. 
we  consider  the  statute  "as  one  of  those  gen- 
eral remedial  acts  passed  for  the  more  eflfectual 
protection  of  property  acalnst  the  hazards  to 
which  it  has  become  subject  by  the  locomo- 
tive engine.    The  right  to  use  the  parcel  of 
land  appropriated  to  the  railroad  does  not  d^ 
prive  the  legislature  of  the  power  to  enact  such 
regulations,  and  impose  such  liabilities  for  in- 
juries suffered  from  the  mode  of  using  the 
road,  as  the  occasion  and  circumstances  may 
lustify."    The  statute  considered  in  that  case 
imposes  on  the  railroad  company  absolute  lia- 
bility for  damages  caused  by  fires  escaping  from 
engines.  So,  in  a  recent  case  in  Connecticut,  the 
court,  in  discussing  a  similar  statute,  says:  "In 
this  view  of  the  case  the  statute  rests  upon  broad 
grounds  of  justice  and  equity.    It  is  designed 
to  do  justice  where  before  there  was  a  partial 
failure  of  justice.    It  is  therefore  a  'remedial 
statute,'  in  the  best  sense,  and  we  must  so  con- 
strue it  as  to  suppress  the  mischief  and  adyaoce 
the  remedy."    Martin  v.   J^ew  York  db  JS.  E, 
R  Co.  62  Conn.  840.    The  contract  between 
the  state  and  the  corporation  is  that  the  latter 
may  propel  its  trains  by  the  use  of  steam  gen- 
erated by  fire.    There  was  no  agreement  that 
it  should  be  exempt  from  liability  for  the  con- 
sequence relating  to  others  from  its  use  of  fire. 
Id  respect  to  such  consequences  it  is  subject  to 
control  by  remedial  laws  to  the  same  extent 
as  natural  persons.    Fire,  when  uncontrolled, 
is   necessarily   destructive   of   property.    As 
shown  in  the  opinion  of  Gantt,  J.,  in  the  Matth- 
ews Case,  supra,  damage  caused  by  fire  was  re- 
coverable at   common  law  without  proof  of 
negligence.    There  is  no  reason  why  the  com- 
mon law  could  not,  or  indeed  should  not,  be 
restored  in  cases  in  which  the  lawful  use  of 
property  by  one  necessarily  exposes  the  prop- 
erty of  others  to  damage  by  fire.     A  statute 
of  this  state  declared  that  "if  any  person  shall 
willfully  set  on  fire  any  woods,  marshes,  or 
prairies,  so  as  thereby  to  occasion  any  damage 
to  any  other  person  shall  make  satisfaction  for 
such  damage  to  the  party  injured,  to  be  recov- 
ered in  an  action  on  the  case."  Rev.  Stat.  1845, 
p.  1091,  §  8.    This  act  came  before  this  court 
in  1848,  and  its  validity  was   not  questioned, 
though    that  distinguished    jurist,  Leonard, 
afterwards  judge  of  this  court,  represented  the 
party  charged  with  the  damage,  and  a  recovery 
without  proof  of  negligence  was  affirmed,    la 
that  case  the  court  held  that  the  fact  that  the 
fire  was  set  on  defendant's  land  constituted  no 
defence  under  the  statute.   FinUy  v.  Langston^ 
12  Mo.  128.    A  similar  statute  was  held  valid 
by  the  supreme  court  of  Iowa.     Conn  v.  May, 
86  Iowa,  241.      We  think  there  can  be  no 
doubt  that  the  state  has  the  power  to  impost 
absolute  liability  upon  one  causing  loss  of  prop- 
erty to  another  by  the  use  of  agencies  neces- 
sarily destructive,  and  in  the  use  of  which 
absolute  control  is  impoaoible,  whether  the  one 
using  the  agency  be  a  private  person  or  a  c6^ 
poration. 

2.    The  petition  charj^ed  that  the  fire  caua> 
ing  the  injury  was  permitted  to  escape  tbrougk 
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4be  Degligence  of  defendant,  and  thecoart  per- 
mitted a  recovery  under  the  statute  without 
proof  of  negligence.  Defendant  assigns  this 
sctioo  of  the  court  as  error,  in  that  it  permitted 
a  recoTery  upon  a  canae  of  action  different 
from  that  charged  in  the  petition.  The  petition 
states  all  the  lacts  necessary  to  authorize  a 
Judgment  under  the  provisions  of  the  statute, 
and,  in  addition  thereto,  the  allegation  of  neg- 
ligence. By  the  statement  of  more  than  was 
required,  plaintiff  did  not  forfeit  his  right  to 
recover  upon  proof  of  the  facts  he  was  required 
to  state,  and  did  state,  in  his  petitloo.  Bad- 
tUffe  Y.  8t  Louis,  1.  M.  <k  8.  R.  Go.  90  Mo. 
181;  Morrow  v.  Burher,  97  Mo.  156. 

8,  During  the  trial,  witnesses  were  permitted 
*J0  testify,  over  the  objection  of  defendant,  that 
other  fires,  both  before  and  subsequent  to  the 
one  in  question,  at  different  places  on  the  line 
of  defendant's  road,  had  been  started  by  sparks 
from   some   of    defendant's    engines.      The 
admission  of  this  evidence  is  assigned  as  error. 
In  Coale  t.  Hannibal  <k  8t  J,  B.  Ob.,  (M)  Mo. 
237,  tills  court  held  that,    in   order   to  prove 
that  one  engine  was  insufficient,  or  that  the 
•employes  of  the  company  in  charge  of  such 
•engine  were  careless  or  incompetent,  evidence 
W88  not  admissible  to  prove  that  other  engines 
were  defective,  and  other  employes  were  in- 
competent or  negli|^nt.    The  ruling  in  that 
-case  is  not  controlling  on  the  question  of  the 
admissibility  of  the  evidence  complained  of 
bere,  for  the  reason  that  the  statute  creates  an 
absolute  liability,  without  respect  to  the  char- 
acter of  the  machinery  or  the  competency  of 
the  employes.    The  admission  of  the  evidence 
was  clearly  harmless  if  it  only  tended  to  prove 
want  of  care  on  the  part  of  defendant.    The 
only  issue  involvinjz  the  liability  of  defendant 
was  whether  the  fire  was  communicated  to 
plaintiff's  property,  directly  or  indirectly,  by  a 
locomotive  engine  in  use  upon  its  road.     Was 
this  evidence  admissible  as  tending  to  prove 
that  issue ?     The  question  was  sharply  con- 
tested on  Uia  trial  whether  the  fire  causing  the 
•damage  did,  in  fact,  originate  from  one  of 
defendant's  engines.     The  evidence  was  all 
circumstantial.    It  was  important,    then,  to 
show  that  there  was  a  possibility  that  sparks 
may  have  been  thrown  a  distance  sufficient  to 
reach  the  building  in  which  the  fire  originated, 
and  that  they  contained  heat  enough  to  set  it 
<ak  fire.    The    facts  that  live   sparks   were 
thrown  from  engines,  and  did  ignite  grass  and 
-other  combustible  materials,    would  tend   to 
prove  the  probability  that  the  fire  was  com- 
municated from  an  engine.    It  was  not  shown 
that  the  engine  from  which  alone  the  fire  could 
have  been  communicated  was  constructed  or 
manned  with  more  care  than  all  others  in  use 
on  the  road.    The  admissibility  of  such  evi- 
dence was  affirmed  in  SMdon  v.  Hudson  River 
R.  Co.,  14  N.  Y.  228,  67  Am.  Dec.  155.  by  a 
divided  cotirt    The  court  in  that  case  says: 
"The  competency  of  (his  evidence  has  been 
directly  d^ded  in  the  English  court  of  com- 
mon pleas.    Piggotv.  Eastern  Counties  B  Co. 
10  Jur.  571 ;    Aldridge   v.  Great  Western  R, 
Co.  3  Mann,  ft  G.  615.    These  cases  upon  this 
point  are  well  decided.    The  principle  is  es- 
sential hk  the  administration   of  Justice,  in- 
asmuch  as   circumstantial    proof   must,    in 
^    nature     of    things,   he     restored    to, 


and  inasmuch  as  the  Jury  cannot  take  judicial 
cognizance  of  the  fact  that  locomotive  engines 
do  emit  sparks  and  cinders,  which  may  be 
borne  a  given  distance  by  the  wind.  The  evi- 
dence was  competent  to  establish  certain  facts 
which  were  necessary  to  be  established  in  order 
to  show  a  possible  cause  of  the  accident,  and 
to  prevent  vaeue  and  unsatisfactory  surmises 
on  the  part  of  the  jury.'*  This  ruling  was  fol- 
lowed without  division  in  Field  v.  New  York 
Central  Railroad,  32  N.  Y.  889.  and  Webb  v. 
Rome,  W.  A  0.  R.  Co.  49  N.  Y.  421,  10  Am. 
Rep.  889.  A  similar  ruling  was  made  by  the 
Supreme  Court  of  the  United  States  in  Grand 
Trunk  B.  Co.  of  Canada  v.  Bichardson,  91  U. 
S.  470, 28  L.  ed.  862.  Mr,  Justice  Strong,  who 
wrote  the  opinion  of  the  court,  says:  "  The 
question  has  often  been  considered  by  the 
courts  of  this  country  and  in  England;  and 
such  evidence  has,  we  think,  been  generally 
held  admissible,  as  tending  to  prove  the  pos- 
sibility, and  consequent  probability,  that  some 
locomotive  caused  the  fire."  Ilu  follows  this 
statement  of  the  law  by  a  number  of  citations, 
both  English  and  American,  including  the 
case  of  8/ieldon  v.  Hudson  River  R.  Co.,  supra. 
Further  on  in  the  same  opinion  the  judge  says: 
*'  The  particular  engines  were  not  identified, 
but  their  crossing  raised  at  least  some  proba- 
bility, in  the  ab^nce  of  proof  of  anv  other 
known  cause,  that  tbev  caused  the  nre;  and 
it  seems  to  us  that,  under  the  circumstances, 
this  probability  was  strengthened  by  the  fact 
that  some  engines  of  the  same  defendant,  at 
other  times  during  the  same  season,  had  scat- 
tered fire  along  their  passage."  To  the  same 
effect  are  the  following  cases:  Smith  v.  Boston 
<fi  M,  Bailroad,  68  N.  H.  26;  Chicago,  St.  P.  M. 
d  O.B.G0.  V.  Gilbert,  8  C.  C.  A.  264,  52  Fed. 
Rep.  711,  10  U.  S.  App.  875;  Thatcher  v. 
Maine  Central  B.  Co.  85  Me.  509.  We  tbink 
the  evidence  tended  to  prove  the  possibility, 
and  consequent  probability,  that  the  fire  was 
communicated  to  plaintiff's  property  from  one 
of  defendant's  engines,  and  that  the  evidence 
was  admissible,  and  its  probative  force  was 
for  the  determination  of  the  jury.  If  the  issue 
had  been  of  negligence  in  the  construction  or 
management  of  the  engine  only,  and  the  engine 
which  could  only  have  caused  the  damage  had 
been  clearly  identified,  evidence  that  other 
engines  emitted  sparks  and  set  fires  would  have 
been  inadmissible  under  the  decisions  of  this 
court.  Goals  v.  Hannibal  d  St.  J.  B.  Co. 
supra;  Paiton  v.  St.  Louis  d  S.  F.  B.  Go.  87 
Mo.  117,  56  Am.  Rep.  446.  But,  in  case  the 
fact  whether  the  fire  originated  from  the  engine 
was  alone  in  issue,  and  there  was  no  direct 
proof  of  the  fact,  it  seems  very  clear  that  such 
evidence  would  have  some  tendency  to  pfove 
that  issue.  The  evidence  was  all  circumstan- 
tial, and  the  facts  testified  to  were  circum- 
stances, though  slight  they  may  have  been, 
l)earing  upon  the  issue. 

4.  Defendant  insists,  further,  that  plaintiff 
was  not  entitled  to  recover  under  the  statute 
for  personal  property  burned,  nor  for  shrubs, 
trees,  and  flowers,  upon  which  defendant  could 
not  obtain  insurance.  For  support  of  this 
contention,  counsel  cite  Chaptnan  v.  Atlantic 
dSt.  L.  B.  Go.  87  Me.  92.  The  loss  considered 
in  that  case  was  of  a  lot  of  cedar  poets  tempo- 
rarily deposited  near  the  road.    The  statute 

12 


178 


MIB60TTBI  SUFBEMB  COITRT. 


Jui^t;,. 


made  the  railroad  responsible  "when  a  baild- 
iog  or  other  property  is  injured  by  the  fire 
communicated  by  a  locomotive  engine/'  and 
save  to  the  corporation  "an  insurable  interest 
in  the  property  along  the  route  for  which  it 
is  responsible.'^  After  discussine  the  statute, 
the  court  says :  "The  conclu6U>n  to  which 
we  have  arrived  is  that  the  liability  of  railroad 
corporations  under  this  statute  extends  only  to 
properly  permanently  existing  along  their 
route,  and  capable  of  being  insured,  and  that 
as  to  movable  property,  having  no  permanent 
location,  the  liability  of  such  corporation  is 
to  be  determined  by  principles  of  the  common 
law."  In  Pratt  v.  Atlantic  dk  St,  U  E.  Co.,  42 
Me.  579,  the  same  court  held  that  the  liability 
of  the  company  under  this  statute  was  not  con- 
fined to  real  estate,  but  extended  to  personal 
Property  as  well.  Exemption  from  responsi- 
ility  under  the  statute  of  that  state  has  never 
extended  beyond  injury  to  movable  property 
temporarily  placed  near  the  track.  In  the  re- 
cent case  of  Thatcher  v.  Maine  Central  R.  Co,, 
iupra,  the  supreme  court  of  that  state  very 
evidently  disapproves  the  decision  in  the  Chap- 
man Case,  though  it  expressly  states  that  it 
had  no  intention  of  overruling  it.  The  court 
agreed  that  a  different  construction  of  the  stat- 
ute had  been  given  by  the  courts  of  Massachu- 
setts, Vermont,  and  New  Hampshire  from  the 


one  declared  in  the  Chapman  Gate,    We  do  not: 
think  so  narrow  a  construction  should  be  giyeit 
our  statute.    It  is  remedial,  and  such  construc- 
tion should  be  given  it  as  will  advance  the 
remedy.    Indeed,  the  language  of  the  statute- 
is  so  pudn  and  unambiguous  as  to  admit  of  bat 
one  construction.    The  corporadon  shall  be  re- 
sponsible   "to  every   person  or  corporatioa 
whose  property  may  be  injured  or  destroyed." 
This  language  leaves  no  room  for  diacussioii  aa^ 
to  the  character  of  the  property  contemplated; 
it  includes  all  property  that  may  be  injured  or 
destroyed.    We  do  not  think  it  necessary  to- 
the  validity  of  the  statute  that  the  railroad  cor- 
porations should  have  been  given  an  insurable 
Interest  in  the  property  upon  the  route  of  their 
roads;  nor  does  the  fact  that  such  interest  was. 
given    limit  their  responsibility  to  insurable 
property  that  may  be  injured  or  destroyed.  The- 
purpose  of  the  law  was  to  give  the  corporation . 
the  same  right  and  opportunity  of  protection 
and  indemnity  from  fires  as  the  owner  of  the 
property  had.     What  property  is  the  subject  of 
insurance  must  be  determined  by  the  insurance 
companies,  whether  the  indemnity  is  sought  by 
the  owner  or  by  the  corporation. 
Judgment  affirmed. 

Sherwood,  J,,   dissents;    Barclay*    •/•, 

absent;  the  other  Judges  concur. 


mSSOURI  SUPREME  COURT  (Div.  % 
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!•  An  attachment  of  the  property  of  a 
married  woman  which  is  not  allowed 
by  state  law  in  the  case  of  its  own  citizens 
will  not  be  allowed  to  a  noo resident  creditor,  al- 


thouj^h  the  debt  was  created  in  another  state 
where  the  married  woman  resided  and  where  the 
contract  creating  It  was  valld- 
2.  The  spirit  of  comity  does  not  require 
that  a  noD resident  shall  t>e  allowed  a  remedy 
which  Is  by  the  policy  of  the  state  law  denied  to 
its  own  citizens. 

(Sherwood,  J.,  dissents.) 
(July  0,  1884.) 


Note.— EnforcibUtty  of  contracU  of  married  women 
out«ide  of  state  in  which  they  are  leaodly  made. 

The  general  rule  ts  to  apply  the  same  rule  to  con- 
tracts by  married  women  which  ia  applied  to  other 
classes  of  contracts. 

If  the  contract  is  valid  In  the  state  where  it  is 
made  it  is  valid  everywhere.  Holmes  v.  Reynolds, 
65  Vt.  39;  Nixon  v.  Halley,  78  111.  611;  Kelly  v. 
Davis,  28  La.  Ann.  778;  Bond  t.  Cummings,  70  Me. 
125;  Hill  V.  Pine  River  Bank,  45  N.  U.  300. 

If  a  married  woman  is  competent  by  the  law  of 
the  domicii  to  make  contracts,  her  contracts  so 
made  will  be  valid  in  every  other  country.  Union 
Nat.  Bank  v.  Hart  well,  84  Ala.  379. 

The  validity  of  the  transfer  by  a  married  woman 
of  a  note  is  governed  by  the  law  of  her  domicii  if 
the  transfer  is  made  there.  Clunton  v.  Barnes,  60 
Ala.  260. 

Where  a  deed  of  gift  In  trust  for  the  separate  use 
of  a  married  woman  was  made  In  Alabama  by 
parties  living  there  at  the  time  of  its  execution, 
the  laws  of  that  state  as  to  the  rights  of  the  parties 
under  it  will  govern,  in  a  litigation  in  regard  to  it 
brought  in  Florida.    Maiben  v.  Bobe,  6  Fla.  SSL 

A  note  executed  by  a  married  woman  as  surety 
for  a  firm  of  which  her  husband  is  a  member  in  a 
gtate  where  the  makers  resided  and  where  the  note 
J0  payable,  if  yalid  in  that  state  may  be  enforced 

25  L.  R.  A. 


against  her  In  the  courts  of  another  state,  althoug-h 
if  made  in  the  latter  state  it  would  have  been  void. 
Uobiuson  v.  Queen,  8  L.  B.  A.  214, 87  Tenn.  446. 

Where  a  married  woman  living  in  Pennsylvania 
bought  a  farm  in  Delaware,  for  which  she  gave 
her  bond  valid  in  Delaware,  it  was  held  that  a  per- 
sonal Judgment  could  be  rendered  against  her  in. 
Pennsylvania,  although  such  course  was  not  au- 
thorized in  case  of  a  Pennsylvania  contract.  Baum 
V.  Birchall,  150  Pa.  164,  reversing  11  Pa.  Co.  Ct.  Bop. 

To  what  extent  states  in  which  the  disabflitiea  of 
man-ied  women  huvo  not  been  removed  will  regard 
contracts  made  by  such  persons  in  other  states  as 
so  opposed  to  the  policy  of  their  law  as  to  be  uu- 
enforceable  has  not  been  directly  considered  :n 
many  cases,  although  by  sustaining  such  contra..>4- 
there  is  an  implied  adjudication  that  such  polic^y  is 
not  contravened. 

However  in  Hayden  ▼»  Stone,  13  B.  I.  106.  tho 
court  takes  the  broad  ground  that  a  contract  val:  J 
by  the  laws  of  one  state  cannot  be  enforced  in  an- 
other, unless  such  a  contract  between  its  own  cit- 
izens would  be  enforced  there. 

On  the  other  side  in  Wright  v.  Remington,  41  N. 
J.  L.  48,  32  Am.  Bep.  ISO,  the  court  held  that  a  stat- 
ute empowering  a  married  woman  to  contract  in 
the  same  manner  as  If  she  were  unmarried  was  not. 
so  in  conflict  with  the  public  policy  of  New  Jersey- 


See  also  25  L.  R.  A.  188;  36  L.  R.  A.  771 ;  37  L.  R.  A.  452;  47  L.  R.  A.  608. 
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APPEAL  by  plaiDtiif  from  a  Judgment  of 
the  Circuit  Court  for  Atkinson  County  in 
favor  of  defendants  in  an  action  brought  to 
perfect  the  plaintiff's  title  to  certain  property 
which  he  had  bought  at  a  sheriff's  sale.     Af- 

The  facts  are  stated  in  the  opinion. 

Jiestn.  Lewis  St  R»m8ay,  for  apr>e11ant: 

The  eguitable  title  of  defendants  Julia  E. 
and  O.  W.  Buck  in  the  property  in  contro- 
Tersy  was  subject  to  attachment,  execution, 
and  sale 

Rev.  Stat.  1889,  §  4915;  Eddy  v.  Baldwin, 
28  Mo.  588;  Eneberg  v.  Carter,  98  Mo.  647. 

The  flssicnment  of  the  Perkins  contract  to 
Mrs.  Julia  E.  Buck  was  a  fraud  upon  her  hus- 
band's creditors,  and  the  land  was  therefore 
liable  to  sale  upon  attachment  and  execution 
at  the  instance  of  such  creditors. 

Jordan  v.  Bu9chmeyer,  97  Mo.  94;  By  land 
T.  CaUison,  54  Mo.  513:  BM  v.  Woodward,  50 
Mo.  95. 

Upon  showing  the  insolvency  of  the  husband 
and  his  purchase  of  the  lot  in  the  wife's  name 
the  burden  devolved  upon  her  to  show  that  it 
was  purchased  in  good  faith  with  her  own 
moneys. 

^Uz  V.  MiicMh  94  U.  S.  580, 24  L.  ed.  179; 
Boaji  V.  7brrff,lS  Mo.  623;  Crook  v.  Tall,  111 
Mo.  2S3. 

The  attachment  proceedings  against  Oliver 
W.  Buck  and  his  wife,  Julia  E.  Buck,  being 
for  a  persf»na1  legal  liability  against  both  of , 
Ihern.  there  was  no  rc»son  why  it  could  not  be  . 
enforced  in  a  legal  1 1  /.ceding  against  both  of  J 


them— even  under  the  strict  old  common  law 
rules  such  judgments  might  be  so  rendered  in 
the  cases  where  she  was  so  personally  liable — 
as  in  case  of  her  antenuptial  contracts,  or  torta 
during  coverture. 

Bruen  v.  Bamberger,  11  Mo.  App.  261; 
Walker  v.  Deaver,  79  Mo.  664;  Merrill  v.  St. 
Lovis,  12  Mo.  App.  473,  83  Mo.  244,  53  Am. 
Rep.  576;  Conrad  v.  Boirard,  K9  Mo.  r?19; 
Smith  v.  Beard,  73  Ind.  159.  See  also  14  Am. 
A  Eng.  Encyclop.  Law.  p.  637,  and  note  7,  p. 
688,  and  note  9,  pp.  661,  762;  Kingman  v. 
Paulson,  126  Ind.  507. 

The  Dakota  judgments,  which  were  general 
personal  liabilities  of  Mrs.  Buck,  were  entitled 
to  "full  faith  and  credit  in  every  other  state." 

U.  ti.  Const,  art.  4,  §  1;  CJiewY.  Britmagen^ 
80  U.  S.  13  Wall.  497,  20  L.  ed.  663;  Cheerer 
V.  Wilion,  76  U.  8.  9  Wall  108,  19  L.  ed.  604; 
Mutual  L.  Ina,  Co.  of  New  York  v.  Harris,  97 
U.  8.  331,  24  L.  ed.  959;  Kingman  v.  Paulwn, 
supra. 

An  attachment  or  execution  could  issue 
against  a  married  woman. 

Pedisiporth  v.  Bowman,  104  Mo.  44;  Walker 
▼.  Dearer,  and  Merrill  v.  St.  Louis,  supra. 

The  court  had  jurisdiction  of  the  subject- 
matter,  that  is  of  the  question  of  her  personal 
liability  upon  the  Dakota  judgments,  con- 
ceded to  be  personal  liabilities  against  her 
where  she  lived,  and  having  jurisdiction  of  the 
subject  matter  and  of  the  person,  the  judg- 
ment could  not  be  void  on  account  of  the  form 
of  the  proceedings. 

Bahb  V.  Bruere,  23  Mo.  App.  604;  Gates  v. 


as  to  afford  a  reason  for  the  nonenfoi  cement  of 
the  contract  against  her  in  that  state. 

ADd  it  bas  also  been  bold  tbat  tbe  settled  public 
policy  of  North  Carolina  will  not  be  contravened 
by  enforclDgr  contracts  made  in  anotbcr  state  by 
married  women  domiciled  tliere.  Taylor  v.  Sharp, 
lfl8N.  C.377. 
M  tendlDfir  to  throw  some  liffht  on  the  question- 
In  Cosio  V.  De  Bernales,  1  Car.  &  P.  266,  Kyan  & 
M.  lOS,  an  action  was  broug-ht  by  busband  and  wife 
tradintr  aa  partners  in  Spain,  and  the  court  said  be- 
fore the  action  could  k)e  maintained  it  must  be 
shown  that  a  married  woman  was  authorized  in 
that  country  to  have  separate  prDTH3rty  and  to 
trade  on  her  own  account.  The  plaintiffs  must 
ebow  that  they  bad  put  a  proper  plaintiff  on  the 
record,  accordintr  to  the  law  ot  Spain.  Isefore  tho 
question  could  be  raiwd  whether  or  not  a  husband 
and  wife  being-  partners  in  trade  in  Spain  could  sue 
as  such  in  English  courts. 

In  Arnold  v.  Bernard,  8  Abb.  Pr.  N.  S.  120,  a 
contract  wtis  made  abroad  between  two  married 
women  in  reference  to  the  rendition  of  per  vices  in 
tn  opera  company  and  suit  was  brought  for  breach 
of  it  by  one  of  them  in  New  York.  The  court  held 
the  complamt  bad  because  it  did  not  siiow  that  the 
businees  was  to  be  carried  on  in  a  state  where  mar- 
ried women  were  permitted  to  make  such  con- 
tracts, so  that  the  benefits  arising  from  it  would  bo 
their  own. 

In  Woodcock  v.  Reed,  5  Allen,  207,  the  court 
tested  the  right  of  a  married  womnn  to  property 
ciaiined  by  her  by  the  law  of  her  domlcil,  without 
in  terms  stating  that  it  must  be  so  tried. 

But  In  Wijit ridge  v.  Barry,  42  Md.  140,  It  was  held 
that  the  validity  of  an  assignment  of  a  policy  of 
insurance  must  be  determined  by  the  law  of  the 
forum.  It  is,  however.  remHrked  in  the  opinion 
that  such  ppems  to  have  been  conceded  hy  the  par- 
ti*s  interested. 

J5L.R.A. 


If  there  is  nostotute  governing  the  matter  in  the 
state  of  domicll,  the  riirlits  of  the  parties  niUiT  be 
deterniiucd  by  the  general  principles  of  common 
law  and  equity  applicable  to  such  cases.  Hen- 
dricks V.  Isaacs,  46  Hun,  230. 

The  proRumption  is  tbat  the  common  law  iain 
force  in  the  other  stare,  in  the  absence  of  proof  to 
tho  contrary.    Tinkler  v.  Cox,  68  111.  119. 

Contracts  in  relation  to  real  estate  situated  where  ths 

8U.it  is  lyrought. 

An  exception  to  the  general  rule  exists  when  the 
contract  relates  to  real  estate  situated  in  the  state 
where  the  suit  is  brought.  In  such  coses  the  rule  ia 
to  apply  the  lex  rei  sitiv  in  determining  the  validity 
of  the  contract. 

Tlie  effect  of  the  contract  on  real  estate  is  deter- 
mined by  the  laws  of  the  pbice  where  the  estate  i> 
located.    Kelly  v.  Davis,  28  La.  Ann.  773. 

Statutes  giving  power  to  contract  have  no  excra- 
territori.tl  Ctrect,  where  the  partuniiar contract  in- 
volved relates  to  the  conveyance  or  incumbrancmg 
of  real  estate  situated  In  a  foreign  Jurisdiction. 
Cochran  v.  Benton,  126  Ind.  58. 

The  courts  where  the  land  is  situated  will  not  give 
effect  to  a  mortgage  executed  in  anothir  s-tate,  if  it 
is  void  by  the  lex  rei  sUte.  Swank  v.  Hufuuglc,  111 
Ind.  453. 

A  mortgage  will  not  be  enforced  against  a 
married  woman,  if  it  is  not  permitted  by  the  law  of 
the  place  where  the  land  lies.  Wood  v.  Wheeler, 
111  N.  C.  231. 

A  morcjxage  executed  in  Michigan  by  a  married 
woman,  without  lier  hust)and  joining-,  upon  her 
separate  estate  in  Indiana,  will  not  be  enforced  by 
the  Indiana  courts.    Otis  v.  Gregory,  111  Ind.  504.. 

The  vali'lity  of  u  contract  intcndod  to  bind  sep- 
arate real  estate  is  to  he  deierinioed  by  the  law  of 
the  place  where  the  estate  is  situated.  Johnston  v* 
1  Gawtry,  II  Mo.  App.  322. 
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TuiUn,  89  Mo.  18;  Beott  y.  Caruth,  50  Mo. 
120;  Olark  v.  Clark,  86  Mo.  lU;  Bo9&nheimr. 
HarUoek,  90  Mo.  857. 

The  real  reason  why  under  our  practice 
equity  was  necessary  to  charge  the  separate 
prop^y  of  a  married  woman,  was  because 
her  contracts  as  such  were  void,  and  it  was 
only  her  separate  property  that  could  be 
reached  and  in  the  very  nature  of  things  an 
equitable  proceeding  tojappropriate  same  was 
necessary. 

Davis  T.  Smith.  75  Mo.  219. 

The  presumption  ii  in  favor  of  the  jurisdic- 
tion of  the  court 

McOanahan  y.  West,  100  Mo.  809. 

Messrs.  Hunt  A  Bailey,  for  respondents: 

Under  the  Revised  Statutes  of  1879,  sections 
8295  and  3296,  which  have  been  the  same  since 
1865,  the  property  of  the  wife  could  not  be  at- 
tached for  her  own  or  her  husband's  debts. 

The  attachment  suit  was  brought  March  8, 


1887,  and  Judgment  rendered  FefamaTy  8. 1800, 
and  this  suit  was  brought  April  21;  1891,  so 
that  the  Laws  of  1879,  govemlog  married 
women's  rights  to  control  their  property  and 
sue  and  be  sued,  govern  this  case. 

Under  the  law  as  it  then  stood  she  could  not 
be  sued  at  law,  and  certainly  not  by  attach- 
ment, but  the  only  remedy  against  her  was  by 
bill  in  equity. 

Oage  v.  Gates,  62  Mo.  412;  WiUiams  v.  St 
Louis,  L  M,  A  8,  B.  Go.  8  Mo  App.  135; 
Drake,  Attachm.  2d  ed.  §§247,  249;  Sdehman 
y.  Lewis,  27  Mo.  App.  81;  Gabriel  t.  Mullen, 
80  Mo.  App:  465;  Frank  v.  Siegel,  0  Mo.  App. 
467;  Brumbacky.  Weimtein,  87  Mo.  App.  520; 
Boekhoff  V.  Gruner,  47  Mo.  App.  22;  StaU  v. 
Beldsmeier,  56  Mo.  226;  Chicago  Coffin  Co.  v. 
Fritz,  41  Mo.  App.  389;  Boer  v.  Pfaff,  44  Ma 
App.  35;  Decker  v.  Lidwell,  8  Mo.  App.  586. 

Prior  to  the  Revision  of  1889  a  judgment  at 
law  against  a  married  woman  is  a  nullity. 


And  that  principle  was  applied  In  Frierson  v. 
WfUiams.  67  Mias.  4S1,  to  a  caBo  where  the  oontraot 
was  Invalid  where  made,  but  valid  where  the  real 
estate  was  situated  and  the  remedy  soagbt. 

But  In  Louisiana  it  was  held  that  the  law  of  the 
attus  of  real  property  will  not  be  applied  in  favor 
-of  married  women  residing  in  other  states,  for  the 
pmrpose  of  upholding  a  oontraot  between  her  and 
lier  husband  conveying  the  property  to  her  as 
against  oredltors  of  the  husband  residing  in  the 
•ctate  where  the  land  is  situated.  Hyman  v. 
Johlenker,  44  La.  Ann.  108. 

Oontroet  outside  of  lAaU  o$  domkU, 

I 

^he  question  how  far  the  law  of  domiofl  follows 
a  person  and  aifeots  her  contracts  made  in  other  Ju- 
rtodiotions  has  been  the  subject  of  oonsiderable  dis- 
cussion. It  would  probably  not  be  a  practical 
question  where  the  attempt  was  to  enforce  a  con- 
tract made  outside  the  state  of  domlotUin  a  third 
state.  The  lex  loef  oontrocus  would  in  all  probabil- 
tty  alone  be  looked  to  in  such  cases.  But  when  the 
remedy  is  sought  at  the  domidl,  there  Is  a  strong 
tendency  on  the  part  of  the  courts  to  determine  the 
vmlidity  of  the  oontraot  by  the  law  of  the  domloiU 

This  is  illustrated  by  the  case  of  Abmstbono  v. 
Bnc  which  is  reported  in  connection  with  the  case 
to  which  this  note  is  appended.  In  that  case  en- 
foToement  of  the  contract  was  refused  although  it 
was  valid  where  made. 

8o  fn  Goldsmith  v.  ladson,  19  Wash.  L.  Bep.  788, 
a  woman  residing  in  the  District  of  Columbia  pur- 
ohased  goods  on  credit  in  New  York,  and  the 
courts  of  the  District  of  Columbia  held  that  her 
tfUe  to  the  property  depended  on  the  law  of  the 
District. 

But  in  a  Massachusetts  case  It  was  held  that  a 
contract  made  in  another  state  by  a  married 
woman  domiciled  in  Blassachusetts,  which  she  was 
s^  the  time  not  capable  of  making  under  the  law 
of  Massachusetts,  but  which  was  vaUd  by  the  law 
of  the  state  where  made,  will  sustain  an  action 
against  her  in  the  oourta  of  Massachusetts.  ICilli- 
ksn  y.  Pratt,  126  Mass.  91L  28  Am.  Bep.  241,  In  that 
oaae.  however,  the  contract  would  have  been  valid 
If  made  at  the  time  the  suit  was  brought.  During 
the  dlBouaslon  of  the  case  the  court  said:  **In  the 
great  majority  of  oases,  especially  m  this  country, 
whece  tt  tt  so  common  to  trayel,  or  to  transact 
through  agentSi  or  to  correspond  by 
r,  from  one  state  to  another,  it  Is  more  just,  as 
well  aa  more  convenient,  to  have  regard  to  the  law 
of  the  place  of  the  contract,  as  a  uniform  rule  op- 
etattnir  on  all  contracts  of  the  same  kind,  and 
which  the  oontracting  parties  SMy  be  presumed  to 
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have  in  oontemplation  when  making  their  con- 
tracts, than  to  require  them  at  their  peril  to  know 
the  domlcU  of  those  with  whom  they  deal,  and  to 
asoiartain  the  law  of  that  domidl,  howeyer  remote, 
which  in  many  cases  could  not  be  done  without 
such  delay  as  would  greatly  cripple  the  power  of 
contracting  abroad  at  alL** 

But  it  was  further  said:  "It  is  possible  also  that 
in  a  state  where  the  common  law  prevailed  in  full 
force,  by  which  a  married  woman  was  deemed 
incapable  of  binding  herself  by  any  contract  what- 
ever, it  might  be  inferred  that  such  an  utter  inca- 
pacity, lasting  throufrhout  the  Joint  lives  of  hus- 
band and  wife,  must  be  considered  as  so  fixed  by 
the  settled  policy  of  the  state,  for  the  protection 
of  its  own  citizens,  that  ft  oould  not  be  held  by  the 
courts  of  that  state  to  yield  to  the  law  of  another 
state  in  which  she  might  undertake  to  contract'* 

In  discussing  the  validity  of  the  transfer  of 
shares  of  stock  the  Oalif  omia  court  said:  **The  ca- 
pacity of  a  married  woman  is  regulated  by  the  law 
of  her  actual  domidl.  Dow  v.  Oould  it  Curry 
SUverMln.Go.810aL 


The  remedy  appUeoMs. 

As  is  apparent  from  the  opinions  in  Buhk  y« 
BcGK  the  greatest  difficulty  arises  in  determining 
the  appropriate  remedy  by  which  the  coatract  is  to 
be  enforced.  The  remedy  is  to  be  governed  by  the 
lex  fori.  But  what  is  the  law  of  the  f  oruoL  If  the 
particular  oontraot  is  recognized  by  the  law  of  the 
forum  and  a  particular  remedy  provided  for  It,  no 
question  can  arise.  That  remedy  must  be  followed. 
But  if  as  in  Buhb  v.  Buok  the  statute  haa  provided 
DO  remedy  because  the  vaUdity  of  such  oontracts 
Is  not  recognized  in  the  state  what  comae  shall  be 
pursued.  There  Is  no  right  without  a  remedy. 
Therefore  if  the  court  reoogniaes  the  contract  as 
valid  some  remedy  must  be  given.  Will  the  court 
compel  a  resort  to  the  limited  and  often  inadequate 
remedies  provided  asrainst  married  women  who  are 
by  the  law  of  the  state  under  disability.  Or  wlU  it 
permit  a  resort  to  the  remedies  alforded  In  case  of 
similar  rights  arising  upon  contracts  between  par- 
ties not  under  disabilities.  The  statute  specifies 
neither.  Therefore  the  matter  is  entirely  within 
the  control  of  the  court  and  it  should  give  the  one 
which  is  most  adequate:  that  is  the  one  applicable 
in  cases  of  similar  oontracts  between  persons  not 
under  disabilities.  Booh  is  the  rule  which  has  gen- 
erally been  followed.' 

In  Merridles  v.  State  Bank  of  Keokuk,  5  Tez.  CI  v. 
App.  488,  the  liability  of  a  married  woman  ddog 
business  in  Iowa  was  souffht  to  be  enforoed  by  aU 
tachment  of  her  land  in  Texas,  and  it  was  coo* 
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Werneeke  t.  Wood,  58  Mo.  353:  Oage  v. 
Oates,  82  Mo.  412;  Lincoln  v.  Roioe,  64  Mo. 
138. 

The  law  has  never  authorized  an  attachmeDt 
•gainst  a  married  woman's  property. 

Meffen  t.  VanWagoner,  5o  Mo.  116;  Booty, 
Morgner,  46  Mo.  48;  Schuster  y.  Schuiter,  08 
Mo.  438;  Tum^  V.  Shaw,  96  Mo.  22;  QiUi- 
land  T.  QiUtland,  Id.  522;  Kimball  v.  Saven, 

22  Ho.  App.  620;  Kimm  v.  Weippert,  46  Mo. 
582.  2  Am.  Rep.  541;  WhiUHdea  v.  Cannon^ 

23  Mo.  457;  Martin  t.  O^urn,  88  Mo.  229; 
Brum  T.  Camtick,  46  Mo.  App.  897;  Eiggim 
T.  /V^a»*,  49  Mo.  152;  Napton  v.  Leaion,  71  Mo. 
858:  MvHek  y.  Dodton,  76  Mo.  025;  Soskinson 
V.  ^dJb>#,  77  Mo.  537;  C4w  v.  i2i«tfr,  86  Mo. 


or-. 


The  wife  is  given  the  same  ownership,  pos- 
session, and. enjoyment  of  her  property  as  she 
would  have  were  she  sole  and  UDmarried. 

Emerton  y.  Clayton,  82  IlL  493;  Vankirk 
v.  SkiUman,  84  N.  J.  L.  114;  Blair  y.  Chicago 


d  A.  R.  Co.  89  Mo.  891;  Bedavaorth  y.  An»- 
man,  104  Mo.  44. 

The  indebtedness  being  for  cigars  were  not 
necessaries,  and  they  nowhere  allege  that  Julia 
E.  Back  attempted  to  bind  her  own  estate, 
hence  it  created  no  charge  upon  the  separate  es- 
tate of  the  defendant,  J  alia  E.  Buck,  in  the  kU 
tachment  suit,  and  the  judgment  was  void,  so 
also  sheriff's  deed  passed  no  title  to  J.  P.  Lewis. 

Eooion  y.  Banaom,  6  Mo.  App.  22;  Kimm 
T.  Weippert,  tupra;  Maguire  v.  Maguire,  3 
Mo.  App.  468;  Bedsworth  v.  Bowman,  iuprat 

A  judgment  is  merely  a  record  contract,  and 
an  action  on  a  judgment  of  a  sister  state  is  at 
common  law  an  action  of  debt,  hence  a  sister 
judgment  brought  here  for  collection;  the 
remedy  is  by  the  lex  fori  and  not  las  lod,  and 
can  have  no  greater  privileges  or  rights  ac- 
corded to  it  than  judgments  rendered  here. 

Btory,  Coofl.  L.  §  880;  Story,  Bills,  §  16(h 
Bank  of  United  States  v.  DonnaUy,  88  U.  6.  8 
Pet.  861,  872,  8  L.  ed.  974,  978;  Warren  y. 


tended  that  the  trial  court  erred  in  submittinir  to 
the  Jury  the  laws  of  Iowa  to  create  a  Uability' 
■gHinst  the  separate  real  estate  of  a  married  woman 
dtuated  In  Texas,  contrary  to  the  constitution, 
laws,  and  pu  bUo  policy  of  Texas.  But  the  court  of 
civil  appeals  held  that  the  trial  court  correctly  ap- 
plied the  law  of  Iowa,  the  lex  lad  contractus,  in  the 
•Dforoemeat  of  the  obligation  in  suit. 

If  the  contract  is  to  be  held  yalid  and  binding  it 
would  seem  to  reasonably  follow  that  her  property 
in  the  state  where  the  contract  is  souffht  to  be  en- 
forced should  be  subject,  for  to  hold  that  a  valid 
and  binding  contract  is  not  enf  orcible  at  any  time 
nor  in  any  manner  Is  absurd.  Whenever  it  is  as- 
certained and  determined  by  Judirment  of  court 
that  a  contract  made  by  a  married  woman  in  an- 
other state  is  valid  and  Undinir  aocordioff  to  the 
role  founded  upon  comity  between  the  states,  the 
remedy  provided  for  satisfaction  of  judgments 
should  be  applied  as  though  the  judgment  was 
against  a  feme  sole,  or  a  married  woman  invested 
with  the  rights  and  subject  to  the  responsibilities 
ot  a  feme  9ole.    Gibson  v.  Sublett,  82  Ky.  696. 

In  attempting  to  enforce  a  judgment  obtained 
upon  a  contract  made  in  another  state  where  it 
was  valid,  the  husband  need  not  be  joined  as  a  de- 
tendant  although  he  would  be  a  necessary  defend- 
ant if  the  suit  was  on  a  Pennsylvania  contract. 
Brans  v.  Cleary,  126  Pa.  204. 

Judgment  may  be  rendered  against  a  married 
woman  npon  a  valid  note  executed  at  the  place  of 
ber  domicil  in  another  state.  Wood  v.  Wheeler,  111 
N.C.23L 

In  Spearman  v.  Ward,  114  Pa.  684,  an  action  was 
brought  in  Pennsylvania  to  enforce  the  contract 
Uability  of  a  married  woman  living  in  Ohio,  against 
land  situated  in  Pennsylvania,  and  it  was  conceded 
upon  the  argument  that  if  under  the  law  of  Ohio 
the  common-law  disabilities  of  married  women  had 
been  removed  and  the  defendant  clothed  with  a 
general  power  to  contract  the  same  as  a  feme  solte^ 
the  plaintiffs  would  be  entitled  to  obtain  a  judg- 
aient  against  her  in  Pennsylvania  which  could  be 
enforced  by  execution,  as  in  other  cases. 

l%e  New  York  court  has  held  that  a  married 
woman  domiciled  and  owning  separate  property  in 
one  state  in  seeking  a  remedy  for  an  injury  to  it  in 
another  state  is  governed  by  the  laws  thereof,  and 
may  bring  the  action  in  her  own  name,  if  such  laws 
permit  it,  regardless  of  the  laws  of  the  state  of 
dondelL  Stoneman  v.  Brie  B.  Oo. »  N.  Y.  4S9. 

In  the  cases  In  which  such  rale  has  not  been  ap- 
plied there  has  been  some  peculiar  circumstance 
to  take  it  oDt  of  the  rule^ 


Thus,  where  the  contract  is  an  equitable  charge 
on  the  separate  estate  of  the  woman,  it  must  be  en 
forced  by  an  equitable  suit  in  a  state  preserving 
the  distinction  between  legal  and  equitable  reme- 
dies, although  in  the  state  where  made  it  might  be 
enforced  in  a  suit  at  law.  Burchard  v.  Dunbar,  82 
Dl.i60,26  A.m.Rep.884. 

8o  if,  although  in  the  state  where  the  contract 
was  made  all  contracts  of  married  women  are 
valid  and  may  be  sued  at  law,  a  suit  is  brought  In 
a  state  where  only  contracts  relating  to  her  separate 
estate  will  sustain  suits  at  law.  the  suit  must  be  in 
equity,  unless  the  contract  is  one  concerning  her 
separate  estate.    Halley  v.  Ball,  66  lU.  280. 

The  case  of  Louisiana  Bank  v.  Williams,  46  Miss. 
618.  which  apparently  is  the  strongest  one  in  sup- 
port of  KuHB  V.  Buck,  does  not  go  nearly  so  far  as 
the  latter  case  goes.  In  fact  from  its  peculiar  cir* 
cumstances  it  can  have  little  application  as  aprece* 
dent  in  other  cases. 

In  it  a  married  woman  living  in  Mississippi  exe- 
cuted in  Louisiana  a  note  secured  by  mortgage  on 
land  in  Louisiana,  and  the  court  said  that  if  the 
creditor  came  to  Mississippi  to  seek  his  remedy 
against  her,  he  must  be  governed  by  the  Mississippi 
law,  which  had  not  provided  for  a  judgment  against 
her  but  only  subjected  her  personal  estate  to  lia- 
bility for  the  debt.  But  in  the  course  of  the 
opinion,  the  court  says,  if,  by  the  Louisiana  -law,  a 
married  woman  was  competent  to  incur  debts  gen^ 
erally,  and  coverture  imposed  no  disabilities,  it 
would  be  a  differeut  question  from  that  we  are 
dealing  with.  And  they  held  that  the  law  which 
permitted  the  contract  in  Louisiana  was  a  local 
one,  not  intended  to  apply  to  married  women  gen- 
erally. 

In  New  Jersey  it  has  been  held  that,  to  make  the 
liability  enf  orcible  under  the  remedy  given  by  the 
lex  f(n%  which  is  a  departure  from  the  common 
law,  it  must  be  shown  that  the  lex  loci  contractus 
was  the  same.  It  will  not  be  presumed  to  be  the 
same,  and  if  the  law  is  not  shown  the  common-law 
rule  will  be  presumed.  So,  if  a  oontract  by  a  mar* 
ried  woman  seeks  to  charge  ber  separate  estate,  it 
must  be  enforced  in  equity  in  the  absence  of  any* 
thing  to  show  the  law  of  the  place  where  made, 
although  by  the  law  of  the  forum  a  suit  against 
her  on  such  a  contract  could  be  maintained  at  law 
Bradley  v.  Johnson,  46  N.  J.  L.  STL 

That  decision  seems  to  ignore  the  rule  that  the 
remedy  is  governed  by  tho  lex  fort  It  is  in  doctrine 
opposed  to  Stoneman  v.  Brie  B,  Co.  tupra. 

H.  P.  F. 
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Chpelin,  4  Met  694;  MeMerty  t.  Morrison^  62 
Mo.  140;  Lyman  y.  CampbeU^  84  Mo.  App.  214; 
8mith  y.  Moore,  58  Mo.  App.  525;  12  Am.  ft 
Snjr.  Enc^clop.  Law,  pp.  148  0, 148  U 

The  wife  has  power  to  conyey  her  property 
bypower  of  attorney. 

Bey.  Stat.  1879,  §  670;  Key.  Stat.  1889,  § 
2897;  MdUm  t.  amith.  65  Mo.  816;  Bedmorth 
y.  Bowman,  wmra;  Biehardson  y.  DeOiteniUe, 
107  Mo.  422;  LeOe  y.  State  Bank  of  8t.  Louie, 
115  Mo.  184;  MeClure  y.  Herring,  70  Mo.  18, 
.85  Am.  Bep.  404. 

The  court  has  no  jurisdiction  oyer  the  prop- 
erdin the  attachment  suit. 

Hardin  y.  Lee,  51  Mo.  244;  Freeman  y. 
Thompeon,  58  Mo.  194;  Bailey  w.  MeOinnise, 
57  Mo.  862. 

The  assignment  of  the  contract  of  sale  from 
Coulter  to  Julia  E.  Buck  and  from  Julia  R 
Bock,  hj  her  attorney,  to  Thompson  and 
Trout,  was  ffood. 

Webb  y.  Webb,  87  Mo.  541;  MeOlure  y.  ffer- 
ing,  70  Mo.  18,  85  Am.  Bep.  404;  Kinner  y. 
WaUh,  44  Mo.  65. 

There  was  no  fraud  on  the  creditors  of  O. 
W.  Buck  in  the  sale  of  this  property.  Thomp- 
son and  Trout  had  no  notice. 

Sitl^  y.  Bbod,  8  Mo.  206;  MeLarany.  Mead, 
48  Mo.  115;  HarU  y.  Beetor,  18  Mo.  497,  53 
.Am.  Dec.  157;  DougJierty  v.  Oooper,  77  Mo. 
628. 

Oaattt  P  c/l,  deliyered  the 'opinion  of  the 
court: 

This  record  presents  this  case:  £x  the  time 
of  the  transactions  inyolyed,  a  married  woman 
in  Missouri  Was  incompetent  to  make  a  yalid 
contract  at  law.  At  that  time,  however.  She 
was  authorized  by  the  laws  of  Dakota  to  con- 
tract as  a  feme  sole,  and  sue  and  he  sued  as 
auch.  Mrs.  Buck,  the  wife  of  O.  W.  Buck, 
became  the  purchaser  of  a  city  lot  in  Tarkio, 
Mo.,  and  held  a  bond  for  title  from  Perkins, 
the  owner,  until  a  balance  of  the  purchase 
money  should  be  paid.  Under  the  firm  name 
of  O.  W.  Buck  A  Co.,  Mrs.  Buck  and  her 
husband  became  indebted  in  Dakota,  and  the 
interest  of  herself  and  her  husband  in  said  lot 
was  attached  for  said  debt,  in  an  action  com- 
menced in  the  circuit  court  of  Atchison  county. 
Mo.  After  this  attachment  was  leyied  on  the 
lot,  Mrs.  Buck  sold  the  lot  to  Thompson  and 
Trout,  who  afterwards  paid  the  balance  of  the 
purchase  money  to  Perkins,  and  received  a 
warranty  deed  from  Perkins,  which  was  re- 
corded. That  a  married  woman  was  not  sub- 
ject to  a  suit  by  attachment  in  Missouri  prior 
to  1889  was  decided  by  this  court  in  Oage  y. 
Oatee,  62  Mo.  412;  and  that  a  Judsment  ob- 
tained against  her  in  such  a  proceeding  was  a 
nullity  was  repeated  in  Lincoln  y.  iSw,  64 
Mo.  188;  and  that  she  could  not  be  sued  as  a 
member  of  a  mercantile  firm  at  law  was  also 
settled  in  WeU  y.  Simmons,  66  Mo.  617. 
From  these  and  many  other  decisions,  it 
would  appear  that  no  resident  creditor  could 
proceed  by  an  attachment  at  law  against  a 
married  woman  it  this  state  for  a  debt  con- 
tracted in  this  state,  and  this  record  presents 
the  question  whether  our  laws  will  give  non- 
resident creditors  remedies  to  collect  their 
claims  against  a  married  woman  in  this  state, 
which  we  uniformly  deny  to  our  own  citizens. 

96L.a  A. 


The  Supreme  Court  of  the  United  States  In 
Seudder  y.  Union  Nat.  Bank  of  Chicago,  91 U. 
S.  406,  28  L.  ed.  245,  sums  up  the   general 
principle  in  a  few  words:    "Matters  bearing 
upon  the  execution,  the  interpretation,   and 
the  validity  ;of  a  contract  are  determined  by 
the  law  of  the  place  where  the  contract  is 
msde.    Matters  connected  with  its  perform- 
ance are  regulated  by  the  law  prevailiDjz  at  the 
place  of  penormance.    Matters  respecting  the 
remedy,  such  as   bringing  of  suits,    admis- 
sibility of  evidence,  and  statutes  of  limitation, 
depend  upon  the  law  of  the  place  where  the 
suit  is  brought."    So  that  wbtie  we  conceed 
that,  by  the  laws  of  Dakota,  Mrs.  Bock  could 
enter  iuto  a  contract  of  partnership  with  her 
husband,  and  become  bound  for  the  debts  of 
that  partnership,  the  question  remains,  when 
the  creditors  sue  her  in  this  i state,  are  they 
bound  to  tske  such  remedies,  and  such  only,  as 
our  laws  offer  against  a  married  woman  (for 
such  she  remains,  notwithstanding  her  capa- 
city to  contract  and  sue  and  be  sued),  or  are 
we  bound  to  treat  her  as  a  single  person? 
Judge  Story,  in  his  treatise  on  the  Conflict  of 
Laws  (8th  ed.  §  556).  says:    "Haying   stated 
these  general  principles  in  relation  to  jurisdic- 
tion (the  result  of  which  is  that  no  nation  can 
rightfully  clsdm  to  exercise  it  except  as  to  per- 
sons and  property  within  its  own  domains),  we 
are  next  led  to  the  consideration  of  the  question 
in  what  manner  suits  arising  from  foreien 
causes  are  to  be  instituted  and  proceedings  to  be 
had  until  final  judgment."   '*Are  they  to  be  ac- 
cording to  the  laws  of  the  place  where  the 
parties,  or  either  of  them,  liye,  or  are  they  to 
be  according  to  the  modes  of  proceeding  and 
forms  of  suit  prescribed  by  the  laws  of  the 
place  where  the  suits  are  brought?     Fortu- 
nately, here  there  is  scarcely  any  ground  left 
open  for  controyersy,  either  at  the  common 
law  or  in  the  opinions  of  foreign  jurists  or  in 
the  actual  practice  of  nations.    It  is  uniyersally 
admitted  and  established  that  the  forms  of 
remedies  and  modes  of  proceeding  and  the  ex- 
ecution of  judgments  are  to  be  regulated  solely 
and  exclusiyely    by   the   laws  of  the  place 
where  the  action  is  instituted,  or  aocordinf  to 
the  lex  fori"    This  principle  has  been  ilTrjs- 
trated  In  many  ways.    Thus  in  Williams  y. 
Baines,  27  Iowa,  251,  the  supreme  court  of 
Iowa,  in  an  opinion  by  Chief  Justice  Dillon, 
held,  in  an  action  on  a  sealed  instrument,  exe- 
cuted in  Maryland,  that  although,  by  the  laws 
of  Maryland,  the  consideration  could  not  be 
inquired  into,  yet  as  the  Iowa  statutes  proyided 
that  "the  want  or  failure  in  whole  or  in  part 
of   the   consideration  of  a  written   contract 
might  be  shown  as  a  defense,"  and  "the  addi- 
tion of  a  seal  should  not  affect  the  character 
of  the  instrument  in  any  way,"  the  considera- 
tion  could   be  impeached  m  an    action    in 
Iowa.       Said    the    court:      "The    plaintiff 
must  take  such  remedy  as  our  laws  afford 
him.    He  has  not  a  vested  right  in  the  courts 
of  other  states  to  all  the  common-law  incidents 
of  contracts,  proyided  the  obligation  of  the  con- 
tract be  not  impaired."    The  courts  of  Iowa 
"must  administer  its  own  laws,  and  not  those 
of  other  states."    In  Mathuson  y.  Crawford,  4 
McLean,  540,  Fed.  Cas.  No.  9,279,  judgment 
was  rendered  in  Indiana  on  a  note  executed  in 
Ohio.    The  laws  of  Indiana  required  an  ap» 


a8M. 


BfTHB  T.  BUC^ 


188 


praisement  of  lands  before  a  sale  on  execution, 
aod  Uiat  no  lands  oliould  be  sold  for  less  than 
«ne  half  of  their  appraised  valae,  but  the  sher- 
iff sold  without  regard  to  the  yaluation  laws. 
The  question  was  whether  the  sale  was  void 
for  failure  to  comply  with  the  Indiana  law. 
VChe  contention  was  that,  as  the  contract  was 
made  in  Ohio,  its  laws  i^ould  control,  and  not 
those  of  Indiana.  Discussing  the  proposition 
that  the  remedy  existing  in  the  state  where  the 
<K)ntract  was  made  constituted  an  essential  part 
•of  it,  Mr,  JusUee  McLean  said:  "It  is  imprac- 
ticable, and  cannot  be  enforced."  '*In  the 
present  case  the  laws  of  Ohio  cannot  be  recoe- 
nized  in  Indiana,  in  giving  a  different  remedy 
from  the  existing  laws  here.  No  difficulties 
arise  in  giying  Sled  in  any  state  to  what  is 
properly  called  the  *1aw  of  the  contract/  in 
'Contradistinction  to  the  iaw  of  the  remedy.' " 
^*In  the  case  before  us,  the  note  was  given  to  a 
Ann  in  Cincinnati,  and  payment  was  to  be 
made  there.  We  look  to  Ohio  for  the  rate  of 
Interest,  demand,  and  protest,  and  notice  re- 
<quired  by  the  laws  of  Ohio."  "But,  as  the  rem- 
^y  has  been  sought  in  Indiana,  the  laws  of 
Indiana  must  govern,**  as  to  the  execution  and 
aale.  So  in  Mineral  Point  R,  Co.  v.  Barron, 
^  HL  865,  a  garnishee  proceeding  was  com- 
menced against  the  company  in  Illinois  to  re- 
-cover  wages  due  Barron.  The  company  an- 
swered that  it  owed  Barron  $40,  but  set  up  that 
Barron  was  a  resident  of  Wisconsin,  and  the 
head  of  a  family,  and  that,  by  the  laws  of  Wis- 
consin, such  wages  were  exem pt.  It  was  urged 
that  as  Barron  was  a  resident  of  Wisconsin, 
and  the  debt  was  contracted  in  that  state,  the 
exemption  laws  of  Winconsin  should  control: 
but  the  supreme  court  of  Illinois  held  that  this 
law  merely  affected  the  remedy  when  an  action 
should  be  hrou^t  in  Wisconsin,  and  could  not 
be  ioYoked  in  Illinois,  saying:  "The  remedy 
must  be  governed  hy  the  laws  of  the  state 
where  the  action  is  institu  ted. "  And  in  Bureh- 
-ard  v.  Dunbar,  82  111.  450,  25  Am.  Rep.  884. 
a  married  woman  signed  the  note  of  her  hus- 
band in  New  York,  and  bound  her  separate 
•estate  by  an  express  agreement  to  that  effect 
It  had  previously  been  ruled  that,  upon  this 
equitable  charge,  the  laws  of  New  York  per- 
mitted a  Judgment  at  law,  without  indicating 
any  property  out  of  which  it  was  to  be  satis- 
fied, drn  Bxehange  Tnt,  Co.  v.  Baheock,  42 
K.  Y.  618,  1  Am.  Kep.  601.  An  action  was 
brought  on  this  note  in  Illinois,  and  the  circuit 
court  held,  on  the  authority  of  the  New  York 
decision  last  cited,  that  the  note  was  valid  and 
binding  at  law  in  New  York,  and  that  it  could 
be  enforced  as  such  in  Illinois;  but  the  supreme 
•court  of  niinois  held  that  it  did  not  follow 
thaL  because  the  remedy  was  an  action  at  law 
In  Kew  York,  it  would  be  the  same  in  Illinois, 
Jut^  Scholfleld  saying:  "But  the  law  of  the 
remedy  is  no  part  of  the  contract.  Wood  v. 
(Md,  20  HI.  209.  'When  the  question  is  set- 
tled that  the  contract  of  the  parties  is  legal,  and 
what  is  the  true  interpretation  of  the  language 
•employed  by  the  parties  in  forming  it,  the  Sx  i^ 
ceases  its  functions,  and  the  lex  fori  steps  in, 
tnd  determines  the  time,  the  mode,  and  the 
intent  of  the  remedy.'  Sherman  y.  Oassett,  9 
m.  521;  Chenot  v.  Lefevre,  8  111.  648."  "That 
appellant  charged  her  separate  estate  with  the 
payment  of  the  amount  of  the  note,  by  the  law 
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of  New  York,  is  beyond  question,  •  .  •  bat 
this  is  in  equity  only,  and  although,  by  our 
present  statutes,  married  women  may  sue  and 
be  sued  either  with  or  without  joining  their 
husbands,and  defend  without  regard  to  whether 
the  husband  shall  defend  or  not,  and  Judg- 
ments may  be  recovered  against  them,  we  still 
preserve  the  distinction  between  actions  at  law 
and  suits  in  equity,  and  there  is  no  authority 
[in  Illinois]  for  suing  and  obtaining  Judgment 
against  them  in  actions  at  law  on  purely  equi- 
table liabilities.'  It  will  be  observed  that 
though  the  wife's  contract  was  a  binding  obli- 
gation, and  could  be  sued  at  law  by  the  iex 
loci,  and  although,  by  the  laws  of  the  forum, 
she  could  be  sued  with  or  without  Joining  her 
husband,  still  the  plaintiff  was  ^ven  such  rem- 
edy only — to  wit,  a  suit  in  equity— as  the  law 
of  the  forum  afforded  in  such  a  case,  irrespect- 
ive of  the  lex  loei. 

In  the  case  at  bar  it  Is  argued  that,  had  her 
undertaking  in  New  York  been  good  at  law, 
she  could  have  been  sued  at  law  in  Illinois. 
So  she  could,  but  it  would  have  been  so  be- 
cause the  law  of  the  forum  gave  that  right; 
but,  as  we  have  seen,  the  law  of  Missouri  de- 
nied the  right  to  attach  a  married  woman  prior 
to  the  Revision  of  1889.  In  MUliken  v.  Frait, 
125  Mass.  874,  28  Am.  Rep.  241,  the  question 
was  "whether  a  contract  made  in  Maine  by  a 
married  woman  domiciled  in  Massachusetts, 
which  a  married  woman  was  not  at  the  time 
capable  of  making  under  the  laws  of  Massa- 
chusetts, but  was  then  allowed  by  the  law  of 
Maine,  and  which  she  could  lawfully  make  in 
Massachusetts,  at  the  time  of  the  suit,  could  be 
enforced  in  the  courts  of  Massachusetts;"  and 
the  supreme  court  of  Massachusetts  answered 
in  the  affirmative,  placing  the  decision,  how- 
ever, on  the  comity  of  states,  and  that  the  con- 
tract, in  view  of  the  subsequent  enabling  act 
of  Massachusetts,  was  not  contrary  to  the  pol- 
icy of  that  state.  As  the  contract  was  yalid 
by  the  Ux  loci,  and  as  the  /^  fori  afforded  a 
remedy  at  the  commencement  of  the  suit,  there 
would  seem  to  be  no  doubt  of  the  soundness  of 
that  decision;  but  if  the  law  of  Massachusetts 
had  up  to  that  time  regarded  the  contracts  of 
married  women  as  utterly  void  at  law,  and  had 
not  permitted  them  to  sue  or  to  be  sued,  it 
would  seem  a  different  conclusion  would  have 
been  attained.  Judging  from  the  intimation  of 
the  distinguished  jurist,  Mr.  Jtutice  Gray, 
"that  it  was  possible  that  in  a  state  where  the 
common  law  prevailed  in  full  force,  by  which 
a  married  woman  was  deemed  incapable  of 
binding  herself  by  any  contract  whatever,  it 
might  be  inferred  that  such  an  utter  incapacity, 
lasting  throughout  the  joint  lives  of  husband 
and  wife,  must  be  considered  as  so  fixed  by 
the  settled  policy  of  the  state  for  the  protection 
of  its  own  citizens  that  it  could  not  be  held  by 
the  courts  of  that  state  to  yield  to  the  law  of 
another  state  in  which  she  mieht  undertake  to 
contract."  The  case  supposed  by  Jtidffe  Gray 
is  this  case  in  fact.  By  the  law  of  this  state, 
Mrs.  Buck's  contract  would  have  been  abso- 
lutely void  at  law,  and  no  action  could  have 
been  maintained  thereon  in  our  courts,  and 
such  was  the  long-established  policy  of  this 
state,  and,  unlike  Massachusetts,  she  had  not 
relaxed  this  rule  prior  to  and  at  the  time  this 
attachment  was  levied.    Is  ^his  state  required* 


184 


MlBfiOUBl  SUFSKMB  COUBT. 


JULT,. 


out  of  A  spirit  of  comity,  to  award  a  nonresi- 
dent a  remedv  at  war  with  her  own  policy,  and 
one  which  she  constantly  denied  to  her  own 
citizens?  The  supreme  court  of  Rhode  Island 
in  Eaydsn  v.  Store,  18  R.  L  106,  answered  in 
the  negative.  That  the  law  of  the  forum  gov- 
erns as  to  remedies  in  the  enforcement  of  con- 
tracts, see  also,  Pickering  v.  Fisk,  6  Vt.  102; 
Commercial  Not.  Bank  of  Chicago  y.  Cliiedgo, 
M.  dSt.P.R.  Co.  45  Wis.  172;  leibery.  Union 
Pae.  R.  Co,  49  Iowa,  688;  Denny  v.  Faulkner, 
22  Kan.  89;  Green  v.  Van  Buskirk,  72  U.  8.  5 
Wall.  807,  18  L.  ed.  599;  Whart  Confl.  L. 
§121;  Bank  of  United  States  v.  DonnaUy,  88 
U.  8.  8  Pet.  862,  8  L.  ed.  974;  Laird  y.  Hidgee, 
26  Ark.  856. 

A  case  very  similar  to  this  arose  in  Illinois. 
An  action  at  law  was  brought  against  a  mar- 
ried woman.  She  pleaded  coverture  at  the 
time  of  making  the  contract  and  the  comroence- 
ment  of  the  action.  Reply:  "Contract  good 
by  the  laws  of  Iowa,  where  it  was  made,  and 
a  liability  to  suit  as  a  feme  sole  in  that  state." 
Discussing  the  sufficiency  o'  this  reply,  the  su- 
preme court  of  Illinois  said:  "A  party  seeking 
to  enforce  a  contract  valid  by  the  laws  of  an- 
other state  must  avail  of  the  remedy  provided 
by  our  laws."  "That  part  of  the  replication 
which  alleges  that,  by  tbe  laws  of  the  state  of 
Iowa,  a  married  woman  could  be  sued  alone 
on  contracts  concerning  her  separate  property, 
did  present  an  immatenal  issue."  But  because, 
by  the  laws  of  Illinois,  she  could  be  sued  alone, 
it  was  held  that  enough  remained  to  make  a 

fod  replication.  HaUey  v.  BaU,  66  111.  250. 
different  conclusion  was  reached  in  Robineon 
▼.  Queen,  87  Tenn.  445.  3  L.  R.  A.  214,  al- 
though the  court  recognized  the  rule  already 
stated,  in  these  words:  "Under  this  rule,  we 
act  in  requiring  tbe  husband  to  be  made  a  party 
defendant  with  the  wife,  as  was  done  in  the 
case  at  bar.  While  under  the  law  of  Ken- 
tuckjr,  this  married  woman  has  had  her  dis- 
abilities removed,  and  can  contract,  sue,  and 
be  sued  as  a  feme  eole,  we  recognize  and  en- 
force in  this  state  [Tennessee]  so  much  of  the 
foreign  law  as  determines  and  fixes  her  liabil- 
ity,— in  other  words,  the  law  of  the  contract; 
but  in  enforcing  such  liability  in  the  courts  of 
this  state,  if  she  is  plaintiff,  she  must  sue  by 
next  friend  or  with  her  husband,  and,  as  de- 
fendant, her  husband  must  be  Joined  with  her 
as  a  party."  In  other  words,  her  status  as  a 
marned  woman,  by  the  laws  of  Tennessee,  still 
remained,  and  the  remedies  there  given  against 
a  married  woman  controlled.  Tluit  was  a  pro- 
ceeding in  a  chancerv  court,  and  we  are  not 
sufficiently  advised  of  the  practice  in  that  state 
to  draw  any  conclusion  as  to  its  persuasiveness 
as  an  authority  for  the  practice  here  invoked. 
The  general  principle  announced  is  in  harmony 
with  the  rule  heretofore  deduced.  In  Oibeon 
V.  Sublett,  82  Ey.  596.  the  supreme  court  of 
Kentucky  held  a  married  woman  personally 
liable  in  Kentuclnr  on  a  note  executed  in  Louisi- 
ana, although,  ir  she  had  made  the  note  in 
Kentucky,  her  promise  would  have  been  void. 
The  reasons  for  this  decision  are  tersely  stated 
by  the  court.  They  say:  *'And  If,  by  tbe  law 
of  the  place  of  the  domicil  of  the  husband,  a 
married  woman  has  a  capacity  to  sue  or  to 
make  a  contract  or  to  ratify  an  act,  her  acts  so 
done  will  be  held  valid  everywhere."    Story, 
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Confl.  L.  a  66a.  "If,  then,  the  contract  is  to- 
be  held  valid  and  binding  here  becauae  it  is  sa 
in  the  state  where  it  was  made,  it  would  seem 
to  reasonably  follow  that  her  property  here 
should  be  subject;"  '  'for  to  hold  that  a  valid  and 
binding  contract  is  not  enforceable  at  any  time 
nor  in  any  manner  is  absurd."  And  the  court 
consequently  held  "that  the  remedy  provided 
for  the  satisfaction  of  Judgments  in  Kentucky 
should  be  applied  as  though  the  judgment  waa 
against  a  feme  eole,"  Entertaining,  aa  we  do. 
the  highest  respect  for  the  court  that  decided 
this  case,  we  do  not  think  its  reasoning  con- 
vincing in  that  case.  In  our  opinion,  it  haa- 
minglS  the  "lex  loci  contracting*  with  the  "lez 
fori,"  which  are  distinct  in  their  nature  and 
obligation,  and  treats  them  as  one.  We  do  not 
think  that  many  other  courts  have  gone  so  far. 
Tbe  rule  which  recognizes  the  binding  force  of 
the  contract  where  made  has  never  gone  to  the 
extent  of  attaching  to  it  the  local  remedies,  and 
carrying  them  into  another  Jurisdiction,  but  it 
is  left  to  each  nation  and  state  to  enforce  such 
a  contract  according  to  its  own  laws. 

As  already  said,  when  this  action  waa 
brought,  this  court  had«  by  uniform  deci- 
sions, held  that  a  married  woman  could  not 
be  sued  by  attachment  in  actions  at  law  in 
Missouri.  No  such  remedy  was  available  in- 
our  courts  in  favor  of  resident  creditors.  Had 
any  citizen  of  Missouri  proceeded  by  attach- 
ment at  law  against  this  real  estate  on  a  con- 
tract made  or  to  be  performed  in  thia  atate.  no> 
lien  would  have  been  created,  and  no  valid 

iudgment  could  have  been  rendered  against 
drs.  Buck,  and  no  purchaser  for  value  would 
have  been  affected;  but,  if  plaintiff's  contention 
is  true,  the  fact  that  this  claim  originated  in 
Dakota  has  changed  all  this,  and  his  attach- 
ment is  as  valid  as  if  Mrs.  Buck  was  a  single 
woman.  But  Mrs.  Buck  is  still  a  married 
woman,  and  there  was  no  such  exception  in  our 
code  of  procedure  in  favor  of  contracts  ex- 
ecuted beyond  our  borders  when  this  suit  wat' 
brought,  and  an  attempt  to  enforce  such  a  dis- 
tinction out  of  a  spirit  of  comity  would  create 
endless  confusion.  A  purchasers  rights  ought 
not  to  depend  upon  the  accidental  circum- 
stance of  the  place  of  the  execution  of  tbe* 
contract  upon  which  the  Judgment  ia  based. 
Our  courts  administer  Justice  without  distinc- 
tion, according  to  the  modes  prescribed  by 
the  state,  and  those  who  seek  them  must  take 
such  remedies  as  are  prescribed.  An  infant's^ 
contract  may  be  good  in  Illinois,  but,  if  he  is 
sued  in  Missouri,  he  is  proceeded  against  as  an* 
infant,  by  next  friend  or  guardian.  Hia  status, 
for  the  purposes  of  the  action,  is  determined  by 
our  laws  in  force  when  the  suit  is  brought.  It 
follows  that  the  circuit  court  properly  held 
that  the  proceedings  by  attachment  against 
Mrs.  Buck  were  void,  and  hence  presented  no- 
obstacle  to  the  purchase  by  Trout  and  Thomp* 
son,  and  i{»  judgment  is  affirmed. 

Barges8»  J,^  ooncura. 

Sherwood*  •/.,  dissenting: 

Lot  No.  16.  in  block  No.  9.  in  the  town  of 
Tarkio.  furnishes  the  subject-matter  for  this 
litigation,  which  takes  the  form  of  an  equitable 
proceeding  to  divest  the  title  out  of  certain  of 
the  defendants,  who  had  bought  the  equitable 
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iotereft  in  the  lot  of  O.  W.  Buck  and  wife 
after  the  levy  of  the  writ  of  attachment  on  the 
]ot,  plaiDtiif  being  the  purchaser  under  such 
attachment  proceedings,  which  were  instituted 
in  March,  1887,  amended  in  June,  1889.  so  as 
to  include  two  personal  judgments  rendered 
against  Buck  and  wife,  then  residents  of  Da- 
kota, and  Jud&ment  dulv  rendered  thereon 
after  publication  against  tfae  Bucks,  as  nonresi- 
dents, who  were  husband  and  wife,  and  sued 
as  copartnera  in  the  original  suit  by  attach- 
ment Thompson  and  Trout,  two  of  the  de- 
fendants herein,  purchased  the  interest  of  Buck 
CD  the  27th  of  July*  1889;  abstracts  of  the  at- 
tachment Buit  then  being  on  file  in  the  proper 
oflSoe.  In  June,  1890,  Perkins,  the  holder  of 
the  l^al  tiUe  to  the  lot,  made  a  deed  to  Trout 
and  Tnompson,  the  previous  purcfaaaers  of  the 
eqaitable  title  of  Julia  K  Buck,  the  wife,  and 
her  husband,  O.  W.  Buck.  Buck  and  wife 
and  Trout  and  Thompson,  defendants  in  the 
present  proceeding,  averred  that  Mrs.  Buck 
being  a  married  woman,  the  court  in  which 
the  attachment  proceeding  was  brought  ac- 
quired no  jurisdiction  over  her  or  her  busbnnd 
or  the  subject-matter  in  that  suit.  The  answer 
also  contained  general  allegations  of  denial  of 
the  averments  of  the  petition,  and  plaintiff 
replied.  The  lower  court  found  in  ravor  of 
defendants,  and  plaintiff  appeals.  Other  facts 
as  necessary  will  be  hereafter  adverted  to. 

1.  This  record  discloses  the  fact  that  the 
predominant    question    herein    presented    is 
whether  a  married  woman,  resident  in  Ihikota, 
capable  by  the  laws  of  that  state  of  contracting 
as  fi feme  $ole  in  every  particular,  and  of  suing 
and  being  sued  like  any  other  person,  can  be 
sued  in  this  state  as  a  nonresident,  and  her 
lands  attached  to  satisfy  a  debt.    Having  elab- 
orately considered  the  authorities.  Mr.  Jusiiee 
Story  reaches  the  conclusion  that :    "  Qener- 
ally  speaking,  the  validity  of  a  contract  is  to 
be'decided  by  the  law  of  the  place  where  it  is 
made.    ...    If  valid  there,  it  is  by  the 
general   law   of  nAiions-^ure  gentivm—held 
▼alid  everywhere,  1)7  the  tacit  or  implied  con- 
sent of  the  parties.    The  rule  is  founded,  not 
merely  in  the  convenience,  but  in  the  necessi- 
ties, of  nations;  for  otherwise  it  would  be  im- 
1>racticable  for  them  to  carry  on  an  extensive 
ntercourse    and  commerce  with  each  other. 
The  whole  system  of  agencies,  of  purchases 
and  sales,  of  mutual  credits,  and  of  transfers  of 
negotiable  instruments,  rests  on  this  founda- 
tion."   Story,  Confl.  L.  g  242.    Elsewhere  the 
same   eminent  author  savs:    **In  regard  to 
questions  of  minority  ana  majority,  compe- 
tency or  incompetency  to  marry,  incapacities 
incident  to  coverture,   guardianship,   emanci- 
pation, and  other  personal  qualities  and  disa- 
bilities, the  law  of  the  domicil  of  birth,  or  the 
law  of  any  other  acquired  and  fixed  domicil,  is 
not  generally  to  govern,  but  the  lex  loci  eon- 
traetus  aut  aetvi—ihe  law  of  the  place  where 
the  contract  is  made  or  the  act  done."    "  Al- 
though foreign  jurists  generally  hold  that  the 
law  of  the  domicil  ought  to  govern  in  regard 
to  the  capacity  of  persons  to  contract,  yet  the 
common  law  holds  a  different  doctrine,namelv, 
that  the  lex  loci  contractus  is  to  govern. "    **If , 
by  the  law  of  the  place  of  the  domicil  of  the 
husband,  a  married  woman  baa  a  capacity  to 
sue  or  to  make  a  contract  or  to  ratify  an  act, 
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her  acts  so  done  will  be  held  valid  every- 
where." Id.  §S  108,  241,  66a.  From  thesa 
premises,  supported,  as  is  needless  to  say,  by 
abundant  authority,  let  us  deduce  and  apply^ 
the  principles  they  enunciate  to  the  facts  here- 
tofore set  forth.  This  case  must.  then,  be  domi- 
nated by  the  law  of  Dakota.  That  law  made 
Mrs,  Buck,  as  to  the  contracts  which  resulted 
in  the  judnnents  obtained,  a  feme  sole  to  alV 
intents  and  purposes.  By  that  law,  the  feme 
defendant  made  contracts  which,  being  valid 
where  made,  became,  eo  instanti,  valid  every- 
where, and  capable  of  being  enforced  in  like- 
manner  as  in  the  state  of  their  origin.  Those- 
contracts,  thus  made,  and  judgments  obtained 
in  Dakota,  bore  with  them,  wherever  taken, 
the  stamp  of  the  status,  capacity,  and  con- 
dition of  the  feme  defendant  conferred  by  the- 
laws  of  that  state;  henceshe  is  to  be  regarded, 
in  reference  to  such  contracts  and  judgments, 
as  a  feme  sole  in  this  state,  with  full  capa- 
bilities and  liabilities  as  such,  and  with  none  of 
thedlFabilities  incident  to  coverture  in  this  state. 
This  must  be  so,  or  else  the  acknowledgment 
of  the  validity  of  the  contracts  would  bQ  but 
a  barren  and  idle  ceremony,  conferring  no* 
benefits  and  affording  no  remedy;  because  if, 
in  this  state,  Mrs.  Buck  be  permitted  to  as- 
sert her  coverture  as  a  defense  to  such  con- 
tracts, she  thereby  overthrows  the  force  and 
effect  of  the  law  under  which  those  con- 
tracts were  made  and  those  judgments  re- 
covered. We  hold,  then,  that  Mrs.  Buck,  as 
to  such  contracts,  etc.,  already  mentioned, 
occupies  the  attitude  before  this  court  of  a 
feme  sole,  suable  as  such  in  every  point  and 
particular,  as  if  she  were  discovert.  For  this 
reason,  our  laws,  which  do  not  admit  a  recov- 
ery of  a  personal  judgment  against  Kfeme  cov- 
ert in  an  action  at  law,  do  not  apply,  and  were- 
not  intended  to  apply,  to  such  a  case,  at  will 
be  more  fully  seen  later  on. 

A  number  of  well-considered  cases  support 
the  views  here  expressed.  Thus,  in  Kentucky 
a  married  woman  is  incapable  of  binding  her- 
self by  contract  except  in  a  limited  way  as  to 
necessaries;  but  yet,  in  that  state,  a  married 
woman  and  her  husband,  being  domiciled  in 
the  state  of  Louisiana,  where  such  contracts, 
were  valid,  having  executed  with  her  husband 
a  promissory  note,  it  was  ruled  that  the  payeo 
of  such  instrument  could  maintain  an  action 
on  such  note  in  the  state  of  Kentucky  against 
the  feme  conert,  recover  a  judgment  against 
her  as  afemesoUt  and  subject  her  general  prop- 
erty in  that  state  to  the  payment  of  such 
Judgment.  Gibson  v.  Sublett,  82  Ky.  596.  In 
that  case  the  principles  announced  bv  Story 
were  referred  to  and  followed,  and  it  was 
there  aptly  and  forcibly  said:  "If,  then,  the 
contract  is  to  be  held  valid  and  binding  here, 
because  it  Is  so  in  the  state  where  it  was  made, 
it  would  seem  to  reasonablv  follow  that  her 
property  here  should  be  subject;  for  to  hold 
that  a  valid  and  binding  contract  is  not  en- 
forceable at  any  time,  nor  in  any  manner,  ia. 
absurd.  ...  In  our  opinion,  whenever  it 
is  ascertained  and  determined,  by  judgment  of 
court,  that  a  contract  made  by  a  married 
woman  in  another  state  is  valid  and  binding, 
as,  according  to  the  rule  founded  upon  comity 
between  the  states,  the  contract  in  this  case- 
must  be  adjudged,  the  remedy  provided  for 
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tbe  satisfaction  of  judgments  should  be  ap- 
plied as  though  the  judgment  iwas  aisainst  a 
ferns  Bole  or  a  married  woman  invested  with 
•the  rights  and  subject  to  the  responsibilities  of 
a  feme  eoU."  Tbe  point  that  no  personal 
judgment  was  rendered  against  the  married 
woman  was  not  passed  upon  in  that  case,  be- 
'Cause  not  assigned  for  error;  but  the  evident 
•drift  and  intimation  of  tbe  opinion  sanction 
the  rendition  of  such  a  judgment,  and  the 
•quotation  there  made  from  Hint  v.  Grimsby,  14 
Bush,  542,  and  tbe  reference  thereto,  set  this 
point  forth  in  a  very  clear  light.  In  that  case 
it  appears  that,  by  a  statute  of  Kentucky,  a 
^decree  of  chancery  in  certain  circumstances 
.might  be  obtained  conferring  on  a  married 
woman  the  power  to  make  contracts,  sue,  and 
be  sued  as  a  feme  9dU\  and  it  was  there  said  in 
reference  to  an  instance  where  such  power  bad 
l)een  conferred:  "Power  to  make  a  contract 
necessarily  subjects  the  person  possessing  the 
power  to  the  obligations  legally  incident  to  tbe 
•contract  made  in  the  exercise  of  tbe  power; 
and  a  married  woman,  authorized  by  statute  to 
contract  as  &feme  sole,  is  bound  as  a  feme  sole 
upon  any  contract  she  may  make  iin-ier  the 
power,  and  is  subject  to  all  the  rc.i  eiiies  to 
which  she  would  have  been  subject  if  un  mar- 
ried."  In  that  case  it  is  worthy  of  remark,  no 
•change  had  occurred  in  tbe  general  laws  of 
Kentucky  respecting  the  method  of  procedure 
against  married  women.  In  North  Carolina 
41  married  women  (with  one  exception,  not 
necessary  to  be  here  adverted  to)  is  incapable 
-of  binding  herself  by  contract,  nor  is  there 
any  method  of  procedure  provided  for  recover- 
4ng  a  personal  judgment  against  bcr;  but, 
nevertheless,  it  has  been  held  in  that  slate  that 
a  promissory  note  executed  by  a  married 
woman  in  the  state  of  New  York,  where,  by 
the  late  acts  (1884),  she  could  contract  as  a 
feme  aole,  could  be  sued  in  North  Carolina,  and 
«uch  married  woman  being  served  with  piocess 
in  that  state,  a  personal  judgment  could  be 
rendered  against  her.  Taylor  v.  Sluzrp,  108 
N.  C.  877.  In  a  later  instance  in  that  state, 
where  the  note  was  executed  by  the  feme  eof>- 
ert  in  South  Carolina,  and  being  there  valid, 
4t  was  ruled  that  a  personal  judgment  could 
be  rendered  against  her.  Wood  v.  Wheeler, 
111  N.  C.  281.  Both  of  these  cases  proceed 
upon  the  theory  that,  the  contract  bein^ 
^alid  where  made,  that  validity  attends  it  and 
-<letermines  the  status,  condition,  and  capacity 
•of  the  maker,  in  the  forum  of  another  state, 
whose  laws  do  not  recognize  the  validity  of 
auch  contracts,  when  made  within  tbe  jurisdic- 
tion of  such  forum.  A  married  woman,  res- 
ident in  Kentucky,  and  emancipated  from 
the  disabilities  of  coverture  by  a  decree  to 
that  effect  in  a  court  of  that  state,  executed, 
as  surety  of  a  firm  of  which  her  husband 
was  a  member,  a  promissory  note,  and  it 
was  held,  in  a  suit  instituted  in  Tennessee, 
that  a  judgment  could  be  recovered  against 
lier  on  such  note,  and  her  property  in  that 
Btate  sold  for  the  satisfaction  of  tbe  judg- 
ment thus  rendered,  though,  by  the  lex  fori 
there,  no  suits  could  ordinarily  be  maintained 
-against  a  married  woman  there  resident. 
Bobinton  y.  (iaeen,  87  Tenn.  445,  8  L.  R.  A. 
"SH.  In  Illinois  the  same  principle  has  been 
enforced.    Thus,  tkfeme  covert,  resident  in  that 

^L.  R.  A. 


state,  executed  a  promissory  note  in  the 
state  of  New  York,  whereby,  by  the  statutes 
and  adjudications  of  that  state,  she  only 
charged  her  separate  equitable  estate.  Subse- 
quently, she  and  her  husband,  who  had  joined 
in  the  execution  of  the  note,  were  sued  in  Illi- 
nois on  the  note,  in  an  action  at  law,  and  judg- 
ment recovered:  but  it  was  held,  in  reversal  of 
tbe  judgment,  that  as  her  contract,  by  tbe  law 
of  tbe  place  of  contract,  was  only  of  an  equita- 
ble character,  the  only  recovery  which  could 
be  bad  against  ber  was  by  a  proceeding  in 
equity,  notwithstanding,  by  the  statutes  of  Il- 
linois then  and  theretofore  in  existence,  a  mar- 
ried woman  could  be  .sued  at  law,  either  wiih 
or  without  her  husband,  judgment  recovered 
against  her,  and  her  proix?rty  sold  to  satisfy 
the  same.  Burehard  v.  I)anha*\  88  111.  450,  25 
Am.  Rep.  834.  Tbe  clear  corollary  from  this 
case  is  that  bad  the  feme,  by  the  statutes  of 
New  York,  bound  herself  by  the  execution  as 
Kfem£  sole,  a  legal  judgment  mi^ht  have  been 
recovered  against  her  in  the  stare  of  her  resi- 
dence. In  other  words,  her  status  towards  tbe 
note  and  her  capacity  respecting  the  same,  aa 
well  as  the  obligation  of  the  contract,  were  de- 
termined by  the  lex  loci  contractile.  In  Massa- 
chusetts a  married  woman  resided.  By  the 
statutes  of  that  state,  at  that  time,  she  was  in- 
capable of  contracting.  She  made,  however,  a 
written  guaranty  of  her  husband's  debt,  and 
the  instrument  was  forwarded  and  delivered  in 
Maine,  where  such  contracts  were  valid  and 
binding,  and  where  they  could  be  enforced  in 
the  same  manner  "as  if  she  were  eoie.**  Sub- 
sequently, the  statutes  of  Massachusetts  were 
so  amended  that  a  married  woman  could  con- 
tract and  could  be  sued.  In  the  particular  in- 
sttince  referred  to,  the  feme  cof>ert  who  gave 
the  guaranty  was  sued  in  Massachusetts,  and 
it  was  held,  after  an  elaborate  and  learned  dis- 
cussion, in  which  the  principles  heretofore 
quoted  from  Story  as  to  the  force  and  effect  of 
the  law  of  the  place  of  contract  were  distinctly 
recognized,  that  the  action  could  be  maintained. 
miUken  V.  Pratt,  125  Mass.  374,  28  Am.  Rep. 
241.  Of  the  correctness  of  this  ruling  there 
would  seem  to  be  no  doubt,  as  the  statutes  of 
Massachusetts,  at  the  time  of  action  brought 
were  in  substantial  conformity  with  those  of 
Maine.  In  Spearman  v.  Ward,  114  Pa.  684,  a 
married  woman,  residing  in  Ohio,  executed 
certain  promissory  notes  there,  and  was  after- 
wards sued  upon  them  in  Pennsylvania,  where 
she  was  incapable  of  contracting.  In  that  case 
the  action  failed,  because  it  did  not  appear  that 
the  feme  defendant  was  capable  of  making  the 
notes  under  the  laws  of  Ohio,  the  court  in  that 
case  saying:    *'It  was  conceded  upon  the  ar- 

gument  that  if,  by  the  law  of  the  state  of  Ohio, 
le  common-law  disabilities  of  married  women 
have  been  removed,  and  the  defendant  is 
clothed  with  a  general  power  of  contracting 
tbe  same  as  hfeine  sole,  the  plaintiff  would  be 
entitled  to  obtain  a  judgment  against  her  here, 
which  could  be  enforced  b^  execlition  as  in 
other  cases.  It  is  very  certam  that  if  the  de- 
fendant bad  carried  on  business  in  this  state, 
and  had  given  the  notes  here,  there  could  be 
no  recovery.  The  reason  is  that  the  note  or 
other  obligation  of  a  married  woman  here  is 
void,  as  at  common  law.  .  .  .  The  statutes  of 
the  state  of  Ohio  attached  to  the  special  ver- 


1684. 


RuHK  T.  Buck. 


187 


•diet  do  not  confer  upon  a  married  woman  a 
general  power  of  contracting.     They  do  not 
antiiorize  married  women  to  enter  into  general 
business^  and  bind  themselves  personally  for 
notes  given."    This  language  bears  with  it  the 
clear  recognition  of  the  doctrine  that,  had  the 
femt  defendant  been  able  in  Ohio  to  bind  her- 
self generally  by  tbe  notes  sued,  this  would 
have  been  a  sufflcient  basis  in  Pennsylvaoia 
for  a  general  Judgment  and  general  execution 
against    her,  though   not   lulowable  against 
women  resideut  in  that  state.    This  view  of 
that  case  is  taken  in  the  subsequent  one  of 
j^MTM  V.  deary ^  125  Pa.  204.    In  that  case  a 
married  woman,  residing  in  Illinois,  contracted 
a  debt  which  she  was  authorized  by  the  stat- 
utes of  that  state  to  contract  as  if  she  was  un- 
married, and  which  debt  could  be  enforced 
against  her  separately.     Action  was  afterwards 
brought  on  this  debt  in  Illinois,  and  judgment 
recovered  against  the  contracting /«m«.    Sub- 
sequently, a  suit  was  begun  in  Pennsylvania 
on  the  judgment  thus  obtained,  against  both 
the  husbana  and  the  wife,  dismissed  as  to  the 
former,  and  judgment  as  to  the  latter.    This 
judgment  was  affirmed,   the  supreme  court 
holding  that,  being  individuslly  liable  where 
the  contract  was  made  and  the  judgment  re- 
covered, her  status  remained  unchanged  in  the 
state  where  the  suit  was  broufirht,  and  that 
joinder  of  the  husband  was  unnecessary.    In 
a  subsequent  case,  in  the  same  state,  an  action 
was  brought  on  a  bond  executed  by  a  married 
woman  in  tbe  state  of  Delaware,'  where  she 
was  liable  personally  on  her  contract,  she  be- 
ing then  resident  in  Pennsylvania.    She  re- 
sisted tbe  action,  one  ground  being  that,  owing 
to  her  disability,  the  contract  could  not  be  en- 
forced against  her  personally;  but  thereupon 
it  wafi  held  that  judgment  was  properly  recov- 
erable against  her  in  the  state  of  Pennsylvania, 
the  supreme  court  remarking:    "The  remedy 
and  the  effect  to  be  given  to  any  existing  disa- 
bility in  the  maker  of  the  instrument  are  also 
to  1)6  determined  by  the  law  of  the  place  of 
payment.    EtU  v.  Choie,  148  Mass.  129.  .  .  . 
The  courts  of  this  state  wOl  administer  in  such 
cases  the  lex  ioci  eantraetus  as  against  one  un- 
der disability.    Woans  v.  OUary,  supra,  .  .  . 
We  have  therefore  a  contract  made,  and,  in 
legal  effect,  delivered  in  Delaware,  for  the  pur- 
chase of  real  property  in  that  state,  upon  which, 
according  to  the  laws  of  that  state,  the  defend- 
ant is  personally  liable,  notwithstanding  her 
coverture.     In  passing  upon  it  here  our  courts 
will  secure  to  her  the  advantages,  and  enforce 
against  her  the  obligations,  of  her  contract  in 
accordance  with  the  laws  of  that  state. "   Baum 
V.  Birehaa,  150  Pa.  164.    In  Wright  t.  Bern- 
inffUm,  41  N.  J.  L.  48,  it  was  held  that  an  or- 
dinaiT  action  might  be  maintained  against  a 
married  woman  luone  on  a  contract  made  by 
her  in  Illinois,  where  she  was  capable  of  con- 
tracting as  if  unmarried,  notwithstanding  there 
was  no  such  statute  in  New  Jersey,  and  that 
the  enforcement  of  such  a  contract  In  New 
Jersey  was  not  repugnant  to  the  general  inter- 
-Mts  of  the  citlzena  or  of  the  policy  of  that 
itate. 

From  these  authorities,  the  rule  is  readily 
-dedudble  that,  although  the  lex  fori  must  ap- 
ply as  to  the  remedy,  yet  it  belongs  to  the  lex 
«0»  contraeitiM  to  iateipret  the  contract,  asoer- 


tain  its  validity,  the  nature  of  its  obligations, 
the  capacity  and  status  of  the  contracting 
party;  and,  having  done  this,  the  lex  fori  ap- 
plies the  remedy  in  accordance  with  the  legal 
status  of  the  party  sued,  as  previously  deter- 
mined by  the  law  of  the  place  of  the  contract. 
Thus,  if  9k  feme  covert  is  sued  in  a  jurisdiction 
where  she  is  incapable  of  contracting,  on  a 
contract  executed  in  a  country  where  she  is 
capable,  by  the  form  of  the  action  brought 
against  her.  sh^  will  l3e  treated  and  dealt  with 
as  fi  feme  u>le.  In  no  other  way,  indeed,  could 
validity,  force,  or  effect  be  given  to  contracts 
made  m  another  jurisdiction,  unless  the  courts, 
when  appealed  to  to  enforce  such  contracts, 
aimed  to  do  so  in  such  a  manner  as  to  give 
effect  to  them  according  to  the  law  which  gave 
them  validity.  Cawfranque  v.  Bumell,  1 
Wash.  0.  C.  iiO,  Fed.  Cas.  No.  2,842.  Bishop 
says:  "A  court,  called  upon  to  enforce  a  con- 
tract made  in  another  state  or  country,  tests  its 
validity  by  the  foreign  law,  except  where  do- 
mestic policy  forbids.  Not  that  in  any  proper 
sense  the  foreign  law  controls  the  tribunal; 
but,  being  duly  proved,  it  is,  by  that  portion 
of  its  own  law  which  is  termed  international.' 
made  domestic  for  the  purpose."  Bishop, 
Cont.  Enlarged  ed.  g  1871.  See  also.  Bank  of 
Augusta  v.  Earle,  86  U.  S.  18  Pet  589,  10  L. 
ed.  808;  Story,  Confl.  L.  gg  88,  80.  99. 

2.  If  the  foregoing  observations  be  taken  as 
correct,  no  difficulty  is  encountered  in  holding 
that  the  feme  in  this  case  was  properly  pro- 
ceeded against  bv  attachment.  If  her  status 
by  the  law  of  Dakota  was,  respecting  the  con- 
tracts in  question,  that  of  a  feme  sole,  attach- 
ment would  necessarily  run  against  her,  as 
well  as  against  any  other  nondisabled  person. 
In  two  of  the  cases  already  cited  (Robinson  ▼. 
Queen  and  Evans  v.  Cleary,  supra),  the  pro- 
ceedings were  instituted  by  attachment  A 
different  conclusion  as  to  Uie  right  to  sue  a 
married  woman  by  attachment  has  been  reached 
in  Rhode  Island  (Hayden  v.  Stone,  18  R.  L 106); 
but  that  case  is  entirely  consistent  with  itself, 
for  there  it  is  declared  that  no  suit  at  all  could 
be  there  maintained  against  a  married  woman, 
even  on  a  promissory  note  executed  by  her  in 
Massachusetts,  and  conceded  to  be  valid  by  the 
laws  of  that  state. 

8.  Taking  it,  then,  for  granted  that  the  feme 
defendant  could  be  sued  by  attachment,  and 
the  writ  of  attachment  being  levied  on  the  in- 
terest of  herself  and  husband  in  the  litigated 
lot,  and  due  notice  of  the  pendency  of  the  at- 
tachment having  been  filed  in  the  proper  office 
prior  to  the  purchase  by  Trout  and  Thompson, 
It  follows  that  plaintifrs  title  to  the  lot  pur- 
chased at  the  attachment  judgment  sale  will 
prevail  over  that  of  defendants  Trout  and 
Thompson,  who  purchased  the  lot  of  Buck,  as 
the  representative  of  his  wife,  and  subsequent 
to  the  levy  of  the  attachment  writ,  and  subse- 
quent to  notice  given  of  the  attachment  lien, 
took  subject  thereto;  and  as  an  abstract  of  the 
attachment  was  duly  filed,  as  required  by  sec- 
tion 548,  Rev.  Stat  1889,  tbe^  cannot  success- 
fully deny  that  they  had  notice  of  the  levy  of 
the  writ  notwithstanding  they  may  have  had 
no  actual  notice  thereof;  and  that  Mrs.  Buck 
was  a  partner  in  the  firm  of  Oliver  W.  Buck  & 
Co.,  that  such  firm  was  indebted  as  stated,  and 
that  she  was  not  a  resident  of  this  state  when 
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the  attachment  suit  was  brought,  was  settled 
and  determined  bj  the  judgment  in  that  suit 
as  e£Fectually  as  if  she  bad  been  personally 
served  with  ordinary  process.  In  Irvine  ▼. 
Leyh,  102  Mo.  200,  the  reporter  makes  the 
court  say  that  notice  by  publication  was  less 
effectual  than  by  personal  service;  but  this  was 
a  mistake,  as  three  of  the  members  of  the  court, 
the  writer  of  this  opinion  among  the  number, 
took  the  contrary  view,  to  w|t,  that  a  person 
notified  by  publication  is  as  much  notified  as 
those  served  within  this  state  with  personal 

{)roce»8  by  an  officer.    Tiie  only  difference,  in 
egal  effect,  between  the  two  methods  of  ser- 


vice, so  far  as  necessary  to  mention  them  here,, 
would  be,  in  the  former  a  bill  of  statutory  re- 
view would  be  allowable,  and  in  the  second  no 
such  bill  wouM  lie.  It  does  not  appear  that 
the  sheriff  notified  the  actual  tenants  of  the 
property,  but  this,  under  the  ruling  in  Duros- 
sett  V.  Hale,  88  Mo.  846,  would  not  invalidate 
the  levy. 

For  these  reasons,  there  was  error  in  dismiss- 
ing plaintiff's  petition.  The  foregoing  w as- 
tendered  as  the  opinion  of  the  court,  but,  a» 
my  associates  entertain  and  express  different 
views,  I  file  this  as  my  dissent. 


NORTH  CAROLINA  SUPREME  COURT. 


ARMSTRONG,  CATOR  &  CO..  AppU,, 

V. 

N.  W.  BEST  and  Wife. 
ai2N.  C.69.) 

1.   A  contract  for  the  sale  of  ^oods, 

made  by  an  order  ffiven  by  a  married  woman  in 
North  Carolina  to  a  firm  in  Maryland,  and  its 
shipment  o'  the  goods  in  Maryland,  is  a  Mary- 
land, and  not  an  North  Carolina,  contract. 

£•  A  contract  for  <  the  parchaae  of 
§^ood0,  made  in  another  state  where 
it  is  valid,  by  a  married  woman  resident  in 
North  CaroUna,  where  the  common-law  disabil- 
ity of  married  women  still  obtains,  and  tbeir 
promises  under  the  policy  of  the  state  are  yold, 
and  no  power  exists  to  proceed  to  Judirment 
airaiQSt  them  in  titrdonam^  will  not  be  enforced 
In  the  latter  state. 

(March  14, 1898.) 

APPEAL  by  plaintiffs  from  a  Judgment  of 
the  Superior  Court  for  Wayne  County  in 
favor  of  defendants  in  an  action  brought  to 
recover  the  price  of  goods  sold  and  delivered 
to  defendant  L.  C.  Best,  the  wife  of  defendant 
N.  W.  Best.     Afflrrned. 

**The  case  was  suhmilted  on  the  following 
agreed  statement  of  facts:  It  is  agreed  that  at 
the  time  the  goods,  for  the  purchase  money  of 
which  this  action  is  brought,  were  bought,  the 
plaintiiTs  were  merchants  doing  business  in 
the  city  of  Baltimore,  in  the  state  of  Mary- 
land, and  the  defendant  L.  C.  Best  was  carrv- 
ing  on  the  trade  of  milliner  and  merchant  m 
the  city  of  Goldsborough,  state  of  North  Caro- 
lina, in  her  own  name,  as  a  licensed  trader. 
That  said  goods  were  ordered  by  the  defend- 
ant L.  C.  l^st  of  the  plaintiffs,  and  they  were 
•hipped  by  the  plaintiffs  to  her,  from  their 
place  of  business,  in  the  city  of  Baltimore,  and 
were  to  be  paid  for  by  defendant  L.  C.  Best 
at  the  end  of  sixty  days.  That  at  that  time, 
and  since,  the  defendant  was,  and  is,  a  citizen 
and  resident  of  the  state  of  North  Carolina, 
and  a  married  woman,  living  with  her  hus- 
band, the  defendant  N.  W.  Best.  The  goods 
have  not  been  paid  for,  except  the  credits  set 
out  in  the  accounts  filed,  and  those  not  paid 

NaTa.~A8  to  the  enforceability  of  the  contracts 
of  a  married  woman  outside  of  the  state  in  which 
they  are  lawfully  made,  see  note  appended  to  the 
case  immediately  preceding  this  one. 

25L.R.A. 


for  were  worth  the  agreed  price  of  $212.43. 
That  the  defendant  has  never  been  a  free 
trader  under  the  statutes  of  North  Carolina, 
and  her  husband  has  never  consented  in  writ- 
ing, to  the  order  of  said  goods,  and  to  the  sale 
thereof." 

Mr.  W.  C  Munroe  for  appellants. 

Mr.W.  R.  Allen  for  appellees. 

Shepherd*  Ch,  «7.,  delivered  the  opinicnr 

of  tlie  court : 

If  the  contract  which  is  the  subiect  of  tUia 
action  was  made  in  this  state,  it  is  well  set- 
tled that  it  would  be  void,  by  reason  of  the 
common- law  disability  of  the  feme  defendant 
to  make  any  contract  whatever,  upon  which 
a  personal  judgment  can  be  rendered  against 
her,  except  in  the  cases  provided  by  statute. 
Pippen  V.  Weesan,  74  N.  C.  437 ;  DougJierip 
V.  Sprinkle,  88  N.  C.  300 ;  Baker  v.  Garrie^ 
108  N.  C.  218 ;  Fiaum  v.  Wallace,  103  N.  C. 
296 ;  Farthing  v.  Shielde,  106  N.  C.  289. 

The  plaintiffs,   however,   insist  that   the 
contract  was  made  in  the  city  of  Baltimore, 
Md.,  their  place  of  business,'  where  they  ac- 
cept<Mi  the  proposal  of  the  defendant  by  ship- 
ping the  goods  according  to  her  order.     In 
this  they  arc  correct ;  for,  if  a  contract  ia 
completed  in  another  state,   **it  makes    no- 
difference,  in  principle,  whether  the  citizen 
of  this  state  goes  in  pei'son,  or  sends  an  agent, 
or  writes  a  letter,  across  the  boundary  line 
between  the  two  states. "    MiUiken  v.  Pratt, 
125  Mass.  874,  28  Am.  Rep.  241. 

As  was  said  by  fjord  Lyndhurst:  "If  I,. 
residing  in  England,  send  down  my  agent  to 
Scotland,  and  he  makes  contracts  for  me 
there,  it  is  th<»same  as  if  I  myself  went  there 
and  made  them. "  Pattison  v.  Mille,  1  Dow 
&  C.  842.  So,  if  one  in  New  York  ordera 
goods  from  Boston,  **  either  by  a  carrier  whom 
he  points  out,  or  in  the  usual  course  of  trade, 
this  would  be  a  completion — a  making^^f 
the  contract ;  and  it  would  be  a  Boston  con- 
tract, whether  he  gave  no  note,  or  a  note 
payable  in  Boston,  or  one  without  expretsa 
place  of  payment."    2  Parsons,  Cont.  58G. 

The  contract,  then,  being  a  Maryland  con- 
tract, it  is  next  insisted  that  it  is  one  which 
tk  feme  covert  could  have  made  in  that  atate. 
and  therefore  enforcible  in  the  courts  of 
North  Carolina.  We  are  by  no  means  oer> 
tain  that  the  present  contract  is  a  valid  one,. 
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mocording  to  the  laws  of  Maryland,  as  the 
statute  of  that  state  seems  to  recognize  the 
legal  capacity  of  a  married  woman  only 
through  the  extent  of  contracting  with  refer- 
ence to  property  acquired  *by  her  **  skill,  in- 
dustry, or  personal  labor."  Assuming,  how- 
ever, that  It  is  a  yalid  contract  in  Maryland, 
we  will  proceed  to  the  examination  of  the 
ouestion  whether  it  should  be  enforced  by 
the  courts  of  this  state. 

It  is  well  settled  that  the  law  of  one  state 
has,  proprio  ngore,  no  force  or  authority  be- 
yond the  jurisdiction  of  its  own  courts,  and 
that  whatever  effect  is  given  to  it  by  the 
courts  of  foreign  countries  or  other  states  is 
the  result  of  that  International  comity  (more 
properly  called  **  private  international  law'') 
which  is  the  product  of  modem  civilization. 
Ebrnthal  v.  BurtoeU,  109  N.  C.  10,  18  L.  R. 
A.  740.    It  is  left  to  each  state  or  nation  to 
say  how  far  it  will  recognize  this  comity, 
and  to  what  extent  it  will  be  permitted  to 
eontrol  its  own  laws.    It  has,  however,  been 
very  generally  settled  that  all  matters  bear* 
Ing  upon  the  execution,  the  interpretation, 
and  the  validity  of  a  contract  are  to  be  de- 
termined by  the  law  of  the  place  where  the 
contract  is  made,  and,  if  valid  there,  it  is 
valid  everywhere.     Taylor  v.  Sharp,  108  N. 
O.  877.    Axi  exception  is  maintained  by  some 
of  the  continental  jurists  as  to  the  capacity 
of  a  contracting  partjr,  and  they  generally 
hold  that  the  incapacity  of  the  domicil  at- 
taches to  and  follows  the  person,  wherever 
he  may  go.      We  remarked   in   Taylor  v. 
Sharp,  supra,  that  this  was  not  considered  by 
Mr.  Justice  Story  (Confl.  Laws,  108,  104)  as 
the  doctrine  of  the  common  law ;  and  we  also 
stated  the  conclusion  of  Gray,    Oh,   «/.,  in 
MiUiken  v.    Pratt,  supra,  that  the  general 
corrent  of  the  English  and  American*authori- 
ties  is  in  favor  of  holding  that  a  "contract 
which,  by  the  law  of  the  place,  is  recog- 
nized as  lawfully  made  by  a  capable  person, 
is  valid  everywhere,   although  the  person 
would  not,  under  the  law  of  we  domicil.  be 
deemed  capable  of  making  it.    The  proposi- 
tion, though  denied  by  Dr.  Wharton  as  to 
Infants  axid  ferms  covert  (Confl.  L.  112,  118), 
seems  to  be  generally  accepted  in  this  coun- 
try, in  80  far  as  it  relates  to  the  enforcement 
of  contracts  in  courts  other  than  those  of  the 
domicil.    If,  for  example,  the  plaintiffs  were 
saing  upon  the  present  contract  in  the  courts 
of  Maryland,  the  defendant  could  not,  it  is 
thouffht,  avail  herself  of  the  incapacity  of 
her  domicil,  but  the  less  loci  contractus  would 
prevail.    But  quite  a  different  question  is 
presented  when  the  action  is  brought  in  the 
forom  of  the  domicil.    In  such  a  case  a  very 
important  qualification  of  private  interna- 
tional law  is  to  be  considered :  and  this  is, 
"that  no  state  or  nation  will  enforce  a  foreign 
law  which  is  contrary  to  its  fixed  and  settled 
policy.     In  Bank  of  Augusta  v.  Ektrle,  38  U. 
«.  13  Pet.  519,  10  L.   ed.  274.  C/iief  Justice 
Taney,  speaking  for  the  court,  said :    **  The 
•oomicy  thus  extended  to  other  nations  is  no 
impeachment  of  sovereignty.     It  is  the  vol- 
^tary  act  of  the  nation  by  which  it  Is  of- 
fered, and  is  inadmissible  when  contrary  to 
its  policy,  or  prejudicial  to  its  interests.** 
To  the  same  effect  is  the  language  of  Story, — 
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that  no  state  will  enforce  a  foreign  law  if  it 
be  ^^ repugnant  to  its  policy,  or  prejudicial 
to  its  interests."  Confi.  L.  87.  That  this 
qualifying  principle  is  applicable  to  cases 
like  the  present  is  manifest,  not  onlv  bv  rea- 
son and  necessity,  but  also  by  the  decisions 
of  other  courts.  Even  in  MiUiken  v.  Pratt, 
supra,  in  which  the  lex  loci  contractus  is 
pushed  to  the  extreme  limit,  it  is  suggested 
that  where  the  ipcapacitv  of  a  married  woman 
is  the  settled  policy  of  the  state,  ''for  the 
protection  of  its  own  citizens,  it  could  not 
be  held  by  the  courts  of  that  state  to  yield 
to  the  law  of  another  state,  in  which  she 
might  undertake  to  contract."  In  Robinson 
V.  Queen,  87  Tenn.  445,  8  L.  R.  A.  214,  the 
contract  was  made  bv  the  feme  defendant  in 
Kentucky,  where  she  resided,  and  under 
whose  laws  she  was  capable  of  contracting. 
An  action  was  brouf;ht  in  Tennessee,  and  the 
court  held,  as  we  did  in  the  similar  case  of 
Taylor  v.  Sharp,  supra,  and  Wood  v.  Wheeler, 
111  N.  C.  282,  that  the  plaintiff  was  entitled 
to  recover.  The  court,  however,  said :  **  If 
this  were  a  suit  against  a  married  woman, 
a  citizen  of  this  state,  on  a  contract  made 
out  of  the  state,  there  would  be  much  force 
in  the  insistence  of  the  defendant. "  In  John- 
ston V  .  Oawtry,  11  Mo  App.  322,  it  was  held 
that  where  a  married  woman,  having  a  sepa- 
rate estate  in  land  in  Missouri,  makes  a  con- 
tract in  another  state,  her  capacity  to  make 
the  contract,  and  its  validity,  are  to  be  de- 
termined by  the  law  of  Missouri,  in  a  suit 
in  a  Missouri  court  to  enforce  such  contract. 
In  Louisiana  Bank  v.  Williams,  46  Miss.  618, 
12  Am.  Rep.  819,  the  contract  was  made  in 
Louisiana,  where  it  would  have  been  valid 
against  the  feme  defendant.  The  suit  was 
brought  in  Mississippi,  the  place  of  her 
domicil,  and  under  whose  laws  the  contract 
was  void  by  reason  of  her  coverture.  The 
opinion  of  Uie  court  is  very  elaborate,  and, 
although  the  special  character  of  the  Louis- 
iana law  is  referred  to,  it  is  believed  that  its 
reasoning  is  of  general  application.  The 
court  said:  ''It  is  the  prerogative  of  the 
sovereignty  of  every  country  to  define  the 
conditions  of  its  members — not  merely  its 
resident  inhabitants,  but  others  temporarily 
there — as  to  capacity  and  incapacity.  But 
capacity  or  incapacity,  as  to  acts  done  in  a 
foreign  country,  where  the  person  ma^  be 
temporaril3^  will  be  recognized  as  valid  or 
not,  in  the  forum  of  his  domicil,  as  they  may 
infringe  or  not  its  interests,  laws,  and  poli- 
cies. "  After  speaking  of  the  separate  estate 
of  the  wife,  and  the  statutes  prescribing  how 
it  may  be  charged,  the  court,  referring  to 
the  foreign  plaintiff,  says:  "But  he  must 
satisfy  the  court  that  his  debt  was  such  a 
charge  upon  her  estate,  or  its  inrome,  as  she 
had  the  power  to  make;  otherwise, it  would 
be  a  violation  of  the  tenure,  the  conditions, 
of  her  title,  to  allow  him  to  subject  it.  But 
the  creditor  may  say:  'I  cannot  bring  this 
debt  within  the  terms  defined  by  your  law. 
Nevertheless  it  was  such  a  contract  as  a  mar- 
ried woman  could  make,  by  the  law  of  Louis- 
iana. Comity  requires  your  courts  to  treat 
the  contract  precisely  as  Louisiana  would, 
and  I  demana  a  judgment  against  the  wife. ' 
'No,*    says  the  court,  'you  cannot  get  here 
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any  frait  of  a  Judgment.  There  is  nothing 
suDject  to  its  payment,  and  our  law  affords 
no  remedy  against  a  married  woman  in  any  of 
its  courts,— law  or  equity,— except  through 
a  property  which  she  has,  and  which  must 
he  pointed  out  by  the  creditor.  We  know 
of  no  such  thing  as  a  personal  obligation, 
aside  from,  and  independent  of,  a  property 
which  may  discharge  it. '  " 

In  North  Carolina  it  has  been  conclusively 
determined  that  the  common -law  disability 
of  2l  feme  eotert  still  obtains,  and  that,  ex- 
cept in  the  cases  provided  W  statute,  her 
promise,  as  was  said  by  Rumn,  J.,  is  ''as 
void  as  it  ever  was,  with  no  power  in  any 
court  to  proceed  to  judgment  against  her  in 
ptr»anam,^  Dmiglierty  v.  dprinkUy  tupra. 
The  constitution  and  laws  made  in  pursuance 
thereof  protect  her  separate  estate,  and  pre- 
scribe the  manner  in  which  she  may  dispose 
of  or  charge  it,  and  the  assent  of  the  husband 
is  generally  necessary.  This  brief  reference 
to  our  laws  in  respect  t6  married  women  is 
sufficient  to  show  that  the  enforcement  of  the 

§  resent  contract  is  wholly  repugnant  to  our 
omestic  policy,  as  well  as  prejudicial  to 
the  interests  of  our  citizens.  It  is  not  pre- 
tended that  the  defendant  has  attempted  to 
charge  her  separate  estate  in  any  manner  pro- 
vided by  our  laws  :  and  to  hold  tliat  she  may 
subject  it  to  execution  upon  a  personal  judg- 
ment, by  reason  of  a  promise  made  during  a 
short  visit  to  another  state,  or,  as  in  this 
case,  by  a  simple  order  for  goods,  would  af- 
ford an  easy  method  of  charging  her  prop- 
erty, in  contravention  of  the  public  policy 
and  laws  of  the  domicil.  It  is  further  to  be 
observed  that  in  North  Carolina,  as  a  general 
rule,  the  written  assent  of  the  husband  is 
necessary  in  order  to  give  any  effect  what- 
ever to  her  obligations,  yet  this  wholesome 


provision  may  easily  be  evaded,  even  in  the- 
very  presence  of  the  husband,  and  dcspita 
his  protest,  by  a  simple  correspondence  by 
the  wife  with  parties  in  another  state,  which 
may  technically  arfiount  to  a  foreign  contract. 
In  this  way  she  could  indirectly  dispose  oT 
or  charge  all  of  her  real  or  personal  proj)erty, 
entirely  freed  from  the  restraint  of  her  hus- 
band, or  the  methods  prescribed  by  the  U^ 
rei  situs.  We  cannot  assent  to  the  proposi- 
tion that  a  foreign  law  thus  introduced,  and 
so  utterly  subversive  of  the  laws  regulating 
a  large  amount  of  property  within  the  lim- 
its of  this  state,  will  be  recognized  and  en- 
forced by  our  courts.  The  courts  of  our  state 
have  perfect  jurisdiction  over  all  personal 
and  real  property  within  its  limito,  belong- 
ing to  the  wife ;  and,  if  our  laws  in  respect 
to  the  manner  in  which  it  may  be  charged 
conflict  with  those  of  another  state,  it  can- 
not be  made  a  question  in  our  own  courts  aa 
to  which  shall  prevail.  It  is  certainly  com- 
petent for  any  state  to  adopt  laws  to  protect 
its  own  property,  as  well  as  to  regulate  it; 
and  "no  nation,"  says  Story,  "will  suffer  the 
laws  of  another  to  interfere  with  her  own, 
to  the  injury  of  her  citizens.  That  whether 
they  do  or  not  must  depend  on  the  condition 
of  the  country  in  which  the  foreign  law  is 
sought  to  be  enforced,  the  particular  nature 
of  her  legislation,  her  policy,  and  the  char- 
acter of  her  institutions.  .  .  .  That  when- 
ever a  doubt  does  exist  the  court  which  de- 
cides will  prefer  the  laws  of  its  own  country 
to  that  of  the  stranger."    Confl.  L.  28. 

For  the  reasons  given,  we  cannot  recognize 
the  pi'esent  contract  as  an  enforceable  one  in  our 
courts.  We  think  his  honor  was  correct  in 
his  ruling  that  the  plaintiffs  were  not  en- 
titled to  recover. 

Affirmed, 
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Amand  LEVY  et  aL,  Appts., 

Henry  WAITT  et  al. 

(01  Fed.  Rep.  1008.) 

1.  Uninterrupted  and  innocent  use 
^vithout  question  for,  live  years  of  the 
local  g'eog^raphical  name  **BIack- 
Btone"  as  the  name  of  cigars  will  not  be  Judi- 
daJly  interfered  with  as  an  infringemeat  In 
favor  of  one  who  may  have  first  used  the  namo 
for  cifrars,  but  whose  use  of  it  on  cigrars  offered 
for  sale  has  been  iDtermitteot,  with  lon^r  lapses. 

2*  As  aj^ainst  innocent  parties  wlio 
have  tlirougli  a  period  of  years  built 
up  an  extensive  business  in  g^oods 
bearin^r  A  certain  name*  the  fundamental 
basis  of  a  rifrht  of  action  for  violation  of  a  trade- 
mark in  the  use  of  such  name  is  a  prior  appro- 
priation of  the  particular  mark  by  occupying  the 

NOTB.— In  connection  with  the  above  case  as  to 
the  use  of  flreographicai  names  as  trademarks,  see 
Lauffhman  y.  Piper  (Pa.)  6  L.  H.  A.  609;  Gato  v. 
Bl  Modelo  Cigar  Mfff.  Co.  (Fla.)  6  L.  R.  A.  828;  New 
York  &  R.  Cement  Co.  y.  Copiay  Cement  Co.  (0.  C 
B.D.  Pa.)10L.B.  A.883. 
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market  so  that  the  public  has  been  or  will  be 
df'fraudcd  by  allowing  another  to  use  it,  and 
tlie  mere  fact  of  a  prior  discovery  or  selection  of 
the  name  is  insufficient. 

(^iay  15, 1891.) 

APPEAL  by  complainants  from  a  decree  of 
the  Circuit  Court  of  the  United  States  foi 
the  District  of  Massachusetts  in  favor  of  de- 
fendants in  an  action  brought  to  enjoin  the 
alleged  infringement  of  the  trademark  "Black- 
stone"  as  applied  to  cicrars.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Argued  before  Putnam,  Cirenit  Jtidge,  and 
Nelson  and  Webb,  Distiict  Judges, 

Messrs.  George  L«  Huntress  and  Morris 
S.  Wise  for  appellants. 

Afesars.  Payson  E.  Tucker  and  Geor§^e 
C.  Abbott  for  appellees. 

Putnam,    Circuit   Judge,    delivered    the 

opinion  of  the  court. 

The  Reverend  Mr.  Blazton,  or  Blackston, 
suggested  a  name  which  has  become  a  favor- 
ite one  for  local  geographical  uses.  A  well- 
known  street  in  Boston,  on  which  two  of  the 
parties  named  in  the  controversy  in  this  case- 


See  also  ai  L.  R.  A.  44;  41  L.  R.  A.  162;  43  L.  R.  A.  826. 
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oondncted  their  biisiDess;  a  river,  partly  in 
Massachusetts  and  partly  in  Rhode  Island 
(not  of  the  first  oider,  but  so  lined  with 
manufactories  and  villajires  that  it  is  well 
known  throughout  the  United  States)  ;  a 
canal  following  the  line  of  that  river  (now 
almost  a  tradition,  but  formerly  as  well 
known  as  the  river  itself)  ;  a  considerable 
town  in  the  former  state ;  and  many  local  cor- 
porations,— bear  the  name  of  "  Blackstone. " 
From  the  best  view  of  the  facts  of  this  case 
which  could  be  taken  for  all,  A.  P.  Hoi  ley 
&  Son,  Waitt  &  Bond,  the  defendants  below, 
and  Levy  Bros.,  the  complainants  below, 
each  without  the  knowledge  of  the  acts  of 
the  others,  and  contrary  to  the  caution  of  the 
courts,  usually  disapproving  of  the  use  of 
widely  known  geographical  names  as  trade- 
marks, of  which  the  last  example  of  impor- 
tance is  Columbia  Mill  Co,  v.  Alcorn,  150  U. 
8.  460,  87  L.  ed.  1144,  adopted  for  cigars 
the  word  "Blackstone,"— A.  P.  Hoi  ley  & 
Son,  for  the  local  market  at  and  about  Woon- 
socket,  in  the  state  of  Rhode  Island ;  Waitt 
&  Bond,  originally  for  Boston  and  the  New 
England  states;  and  Levy  Bros.,  origiually 
for  New  York  and  the  west.  It  is  not  neces- 
sary for  the  court  to  decide  now  whether, 
nnder  the  circumstances  of  this  case,  this  use 
of  a  geographical  name  for  the  several  limited 
markets  described  could  be  protected  by  the 
law,  as  was  done  in  Mouson  v.  Boehm,  L.  R. 
26  Ch.  Div.  3U8.  Nor,  in  the  view  we  take, 
need  we  consider  the  origin  of  the  alleged 
rights  of  A.  P.  Hoi  ley  &  Son. 

Levy  Bros,  claim  priority.     In  1878  thej 
manufactured,  on  a  special  order,  5,000  ci- 
gars, with  some  samples,  applying  to  them 
the  name  in  question.     These  were  intended 
for  one  Thompson,  who  was  then  doing  busi- 
n('<w  on   Blackstone  street,    in  Boston,   and 
who  ordered  the  cigars  either  through  A.  R. 
Mitchell  &  Ck).,  of  Boston,  or  from  them; 
A.  R.  Mitchell  &  Co.  being  then  either  the 
selling  agents  of  Levy  Bros.,  or  the  only 
parties  at  Boston  to  whom  Levy  Bros,  made 
Bales  of  their  goods.     It  is  claimed  that  on 
this  occasion  this  use  of  the  name  was  siig- 
gi'stod  by  Thompson,  and  that  it  belonged  to 
him,  rather  than  to  I^vy  Bros.     Thompson 
did  not  accept  the  cigars,  and  they  were  soon 
after  sold  by  A.  R.  Mitchell  &  Co.,  either 
on  their  own  account,  or  on  account  of  Levy 
Bros.    In  the  view  we  take  of  the  law   of 
trade-marks,  it  is  not  necessary  to  determine 
either  of  the  foregoing  alternative  proposi- 
tions, some  of  which  came  under  considera- 
tion in  the  important  case  of  Paine  v.  Dan- 
uUs  <fc  Sf^ns'    Brefceries    [1893]    2   Ch.    567. 
No  further  sales  of  any  cigars  with  this  name 
vere  made  by  Levy  Bros,  until  1884.     They 
claim  that  in  the  interval  they  kept  samples 
on  hand  ;  but,  as  the  cigars  were  not  actually 
put  on  the  market  during  the  intervening: 
]>f'riod,  the  court  considers  this  incmisequen- 
lial,  under  the  rules  which  we  will  hereafter 
Btare.    It  is  undisputed  that  A.  P.  Holley 
&  Son  sold  cigars  under  the  trade-mark  of 
"Blackstone"  as  early  as  1881,  in  and  about 
"Woonsocket;  and  in  1884  Levy  Bros,  sold, 
chherto  or  through  A.  R.  Mitchell  &  Co., 
s  lot  of  5,000  cigars,  ordered  by  one  Cook, 
who  also  lived  at  Woonsocket,  undoubtedly 
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for  sale  in  competition  with  th«  cigars  of 
A.  P.  Holley  &  Son  and  in  their  market. 
The  rules  which  we  will  hereafter  explain, 
make  it  clear  that  the  transaction  of  1878  did 
not  establish   in  Levy  Bros,   an  exclusive 
right,  against  Waitt  <&  Bond,  to  the  trade- 
mark now  in  dispute,  and  that,  as  the  sale 
of  1884  occurred  after  the  long  interval  of 
six  years,  it  had  only  the  effect  of  an  incipient 
transaction.     Moreover,  as  it  operated  as  a 
direct  interference  with  the  market  of  A.  P. 
Hoi  lev  &  Son,  which  had  certainly  been  es- 
tablished as  early  as  1881,  it  was  ineffectual 
for  that  reason,  if  for  no  other.     Another  lot. 
of  5,000  cigars  was  manufactured  daring  the 
same  year  (1884)    by  Levy  Bros.,  intended 
for  the  same  Cook,  but  they  were  not  taken 
by  him ;  and  they  remained  in  the  hands  of 
A.  R.  Mitchell  &  Co.,  undisposed  of,  until 
some  time  between  the  beginning  of  May, 
1885,  and  the  latter  part  of  July,  1885,  when 
they  were  sold  by  them.     At  the  time  of  this 
sale,  Waitt  &  Bond  had  already  put  on  the 
market    their   own   cigars    with    the   name- 
"Blackstone."     Subsequent   to   the   sale    in 
1884,  Levy  Bros,  claim  to  have  kept  samples 
on  hand,  but  as  to  that  claim  we  make  the 
same  observations  which  we  have  made  with 
reference  to  the  claim  touching  samples  be- 
tween 1878  and  1884. 

In  April,  1885,  Waitt  &  Bond,  who  were 
large  manufacturers  of  cigars,  doing  business 
on  Blackstone  street,  in  Boston,  put  on  the 
market  cigars  of  their  own  manufacture, 
with  the  name  "Blackstone,"  in  ignorance 
of  what  had  been  previously  done  by  Levy 
Bros,  touching  the  same  name,  and  in  good 
faith.  This  was  not  a  mere  experiment  on  the 
part  of  Waitt  &  Bond,  but  was  continuously 
followed  by  extensive  sales  and  extensive 
advertisements,  the  sales  amounting  in  1885 
to  412,142  cigars;  in  1886,  to  1,151,252;  in 
1887,  to  1,488,136;  in  1888,  to  2,781,560;  in 
1889,  to  5,386,096  ;  in  1890,  to  8,291,366.  As 
already  stilted,  their  market  was  in  Boston 
and  New  England.  In  1889,  Levy  Bros, 
commenced  the  continuous  manufacture  and 
sale  of  cigars  under  this  name,  and  have 
manufactured  and  sold  the  same  from  that 
time  to  the  present  in  very  considerable 
amounts,  mainly  in  New  York  and  the  west. 
Their  bill  in  the  present  case  was  filed  No- 
vember 12,  1890,  and  contains  the  following 
allegations: 

"And  the  complainants  further  say  that, 
until  they  found  a  market  for  their  said  tren- 
uine  Blackstone  cigars  in  the  city  of  Hosion, 
the  complainants  had  never  known  or  heard 
of  a  cigar  other  than  their  own  being  sold  un- 
der the  name  of,  and  known  as,  the  'Black- 
stone Cigars  ;*  but  in  the  summer  of  1889  the 
com])lainants  learned  for  the  first  time  that 
a  cigar  purporting  to  be  made  by  the  defend- 
ants was  being  sold  throughout  New  Eng- 
land, and  particularly  in  the  city  of  Boston, 
under  the  name  of,  and  known  as,  the  '  Black- 
stone Cigar.'  Thereupon,  the  complainants 
at  once  caused  an  investigation  to  be  made, 
and  found,  and  therefore  charge,  that  subse- 
quent to  the  adoption  by  the  complainants 
of  the  name  or  mark  of  *  Blackstone  Cigars, '  "" 
etc. 

The  record  shows  that  on  July  26,  1889, 
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h&vj  BroB.  wrote  Waitt  &  Bond  a  letter, 
^bioh,  with  the  correspoDdence  which  fol- 
lowed, would  be  suflncient,  if  their  rights 
were  in  other  respects  perfect,  to  lay  a  claim 
«s  of  that  date. 

On  the  best  theory  of  the  facts  for  the 
<x>mplainants,  the  case  stands  as  follows: 
In  1878  complainants  manufactured  and  sold 
•one  lot  of  5,000  cigars,  and  some  samples, 
under  the  name  in  question ;  in  1884,  another 
lot  of  6,000;  another  lot  in  1885,  after  Waitt 
<&  Bond  commenced  the  manufacture  and  sale 
under  the  same  name  and  no  more,  proved 
to  the  satisfaction  of  the  court,  until  1889. 
Meanwhile,  in  April,  1885,  Waitt  &  Bond 
•commenced  the  sale  and  manufacture  under 
the  name  in  question,  and  carried  on  the  same 
^continuously  and  extensively,  as  already  ex- 
plained. It  there  was  any  suggestion  that 
Waitt  &  Bond  knew  the  fucts  as  shown  by 
Levy  Bros.,  and  had  surreptitiously  made 
use  of  a  name  which  tliey  were  well  aware 
Levy  Bros,  claimed  as  tlieir  own,  although 
they  had  not  put  it  on  tlic  market,  except  as 
stated,  tliere  n^ight  be  some  ground  for  an 
equity  against  Waitt  &  Bond  ;  but  we  be- 
lieve no  case  can  be  found  wliere.  with  in- 
termittent offers  of  merchandise  bearing  a 
•certain  name,  with  such  long  lapses  on  the 
•one  side,  and  on  the  other  the  uninterrupted 
-and  innocent  use  of  the  same  name  for  five 
years  without  question,  and  a  consequent 
growth  of  an  extensive  and  valuable  busi- 
ness, the  equity  courts  have  interfered  in 
favor  of  theformer  against  the  latter.  The 
•extensive  dealin/rs  of  Levy  Bros.,  together 
with  the  fact  of  their  relations  with  A.  R. 
Mitchell  &  Co.,  whatever  they  were,  mak- 
ing, through  all  these  years,  large  sales  of  the 
cigars  of  Levy  Bros,  in  the  city  of  Boston, 
raise  such  a  violent  presumption  against 
Levy  Bros,  as  to  the  probability  of  their 
knowledge  of  the  course  of  trade  of  Waitt  & 
Bond  touching  this  cigar  as  renders  it  diffi- 
•cult  for  this  court  to  accept  as  true  the  claim 
that  Levy  Bros,  were  ignorant  thereof,  and 
did  not  acquiesce  in  it.  However,  we  do 
Xkot  intend  to  rest  this  case  on  mere  presump- 
tions, on  the  doctrine  of  laches,  or  on  that 
•of  abandonment,  which  latter  was  so  fully 
-argued.  We  rest  it  on  the  conclusion  that 
Levy  Bros,  never  acquired  any  right,  suffi- 
cient to  enable  them  to  assert  it  to  the  de- 
triment of  any  one  using  the  name  "  Black- 
stone"  under  the  circumstances,  and  at  the 
time,  under  and  at  which  it  has  been  used 
by  Waitt  <&  Bond. 

It  seems  to  have  been  assumed  in  the*  dis- 
■cussions  of  this  case  that  the  common- law 
right  to  a  trade- mark  comes  more  from  selec- 
tion or  discovery  than  from  actual  occupation 
•of  the  market.  Browne  on  Trade-Marks,  at 
various  points,  is  relied  on;  and,  among 
other  expressions  found  therein,  the  follow- 
ing, in  section  52,  is  stated  as  though  it  con- 
stituted the  whole  rule,  and  required  no  lim- 
itation: "That  is,  how  long  docs  it  take  to 
«dopt  it?  The  answer  is  obviously  this: 
The  moment  one  who  has  selected  a  symbol 
to  indicate  his  merchandise  applies  the  mark 
to  his  goods,  the  act  Is  complete.  The 
avowal  of  his  intention  to  adopt,  his  registra- 
tion of  the  mark,  and  notice  to  the  whole 
ivorld,  do  not  constitute  adoption ;  but  apply 
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the  mark  to  the  articles  for  sale,  and,  eo  in^ 
itanti,  the  act  is  complete.** 

It  may  be  that,  according  to  the  letter  of 
this   citation,    the   selection   of   the    name 
**  Blackstone, "  with  a  single  sale,  would  have 
been  sufficient  to  confirm  in  Levy  Broo.  the 
exclusive  right  to  its  use;   and  this  inde- 
pendently of  all  questions  which  might  arise 
from  the  fact  that  A.  P.  Hoi  ley  &  Son,  Waitt 
&  Bond,  and  Levy  Bros,   were  practically 
occupying  different  markets.    But  this  is  not 
the  law.     The  right  to  a  trade-mark  at  com- 
mon law  must  not  be  confused,  as  it  too  fre- 
quently is,  with  the  prima  facie  right  exist* 
ing  under  registration  statutes.    It  arises  to 
such  a  limit^  extent  from  the  mere  matter 
of  selection  or  discovery  of  the  name  or  sym- 
bol used  that  this  may  be  of  trivial  conse- 
quence.   A  singular  illustration  of  this  fact 
is  found  in  diegert  v.  FindUUer,  L.  R.  7  Ch. 
Div.  801,  where,  as  applied  to  Dr.  8iegert*8 
bitters,  the  word  ** Ajigostura, "   indicating 
the  place  of  their  origin,  was  not  selected  by 
him  as  his  trade-mark,  but,  instead  thereof, 
the  words  "Aromatic  Bitters,"  to  which  ho 
added  a  statement  that  the  bitters  were  pre- 
pared  by  him  at  Angostura.    The  public, 
nowever,  applied  to  them  the  words  "An- 
gostura Bitters;"  so  that,  by  the  act  of  the 
public,  those  words  became  the  usual  desig- 
nation of  the  article,  which  the  court  pro- 
tected in  the  case  referred  to.     In  the  well- 
known   Trade-Mark  Ckues,  100  U.  8.    82,  25 
L.  ed.  550,  in  which  the  court  held  the  first 
trade*  mark  registration  statute  to  be  uncon- 
stitutional, it  said  (page  94)  :    "The  ordi- 
nary trade- mark  has  no  necessary  relation  to 
invention  or  discovery.    The  trade-mark  rec- 
ognized by  the  common  law  is  generally  the 
growth  of  a  considerable  period  of  use,  rather 
than  a  sudden  invention.     It  is  often  the  re- 
sult of  accident  rather  than  design,"  etc. 

Other  positive  expressions  follow  on  the 
same  page. 

The  opinion  of  Viee  Chancellor  Sir.  W. 
Page  Wood,  in  Collins  Co,  v.  Brotnu^  8  Kay 
&  .1.  428,  is  a  very  good  comoendium  of  the 
common  law  of  trade- marks.  So  far  as  the 
case  at  bar  is  concerned,  the  vice-chancellor 
expresses  the  principles  and  limitations  of 
that  branch  of  the  law  in  the  following  words 
(page  427)  :  "  The  simple  question  in  these 
cases  is,  Has  the  plaintiff,  by  the  appropria- 
tion of  a  particular  mark,  fixed  in  the  mar- 
ket where  his  goods  are  sold  a  conviction 
that  the  goods  so  marked  were  manufactured 
by  him :  and  if  so,  and  if  no  one  else  has 
been  in  the  habit  of  using  that  mark,  an- 
other man  has  not  the  right  to  use  that  mark, 
so  as  to  commit  the  fraudulent  act  of  palm- 
ing off  his  own  goods  as  being  the  goods  of 
the  person  who  is  known  to  have  been  in  the 
habit  of  using  it." 

Many  authorities  could  be  cited,  illustrat- 
ing ana  approving  these  rules,  and  with  them 
the  principle  that  it  is  a  fundamental  basis 
of  a  right  of  action  for  the  violation  of  a 
trade-mark  that  the  public  has  been  de- 
frauded, or  may  be.  it  is  frequently  said 
that  private  rights  in  a  trade- mark  are  only 
incidental  to  the  preyention  of  public  fraud. 
This  peculiarly  illustrates  the  force  of  the 
truth  that,  prior  to  the  use  of  the  name 
"Blackstone*^  by  Waitt  ft  Bond,  Ltry  Bios. 
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liad  neither  mnde  any  appropriatioD,  nor  fixed 
ia  die  market  any  oonTiction  on  the  part  of 
the  public,  within  the  ternu  of  the  citation 
from  Vice  OhaneeUor  Wood,— especially,  not 
to  such  an  extent  that  there  was  any  possi- 
bility of  the  public  beins;  defrauded  by 
•others'  aae  of  the  name.  Of  course,  we  do 
not  determine  whether,  if  there  had  been  by 
ooe  person  a  willful  use  of  a  name  which 
had  been  in  good  faith  selected  by  another, 
and  experimentally  put  on  the  market,  or 
«reB  pat  on  the  marlrat  at  long  interyals,  as 


in  the  case  at  bar,  equity  would  not  inter* 
fere,  or  what,  under  the  other  cireumstancea 
of  this  case,  would  haye  been  the  result,  if 
the  sales  by  Waitt  &  Bond  had  been  only 
experimental ;  but  as  against  innocent  par- 
ties, who  haye,  through  a  period  of  years, 
built  up  an  extensiye  business,  it  is  clear 
that  Leyy  Bros,  had  not,  on  any  yiew  of  che 
facts,  brought  themselyes  within  the  law. 
It  is  therefore  plain  that  the  conclusions  of 
the  circuit  court  were  correct. 
The  decree  of  the  Oireuit  Oauri  ie  t^fflrmed. 


OAUFOKNIA  SUPREME  COURT. 


lOLLBRAE  CO.,  Appi.. 
H.  H.  TAYLOR  ei  oL,  BetpU. 


(. 


.OsL. 


.) 


1*  Tbm  use  ••  a  trade-name  by  a 
dealer  of  tlie  name  of  a  well  known 
raaeh  oannot  be  protected  in  equity,  wliere  the 
mUk  whioh  he  sells  is  not  from  that  raaoh,  eyen 
it  it  is  of  a  superior  quality. 

^  A  eontraet  by  tbe  owner  of  a  ranch 
ealled  ^'MiUbrae,"  on  diTlsion  of  bnei- 
witb  a  partner  In  tbe  milk  bnoip 

who  had  no  Interest  in  tbe  real  estate,  to 
fnmtah  tbe  latter  a  supply  of  milk  from  that 
tanob  daily  for  at  least  one  year  does  not  con- 
Tey  tbe  exdusiye  riirht  to  the  use  of  the  name 
'^MfUbrae**  in  the  milk  business  so  as  to  prevent 
the  owner  of  the  ranch  from  using  the  name 
after  the  other  party  has  ceased  to  bay  mflk  from 
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APPEAL  by  plaintiff  from  a  Judgment  of 
Superior  Court  for  the  City  and  County  of 
Ban  Francisco  in  fayor  of  defendants,  and  from 
an  order  denying  a  motion  for  a  new  trial  in 
an  action  brought  to  enjoin  the  defendants 
from  using  a  trade  name  which  was  alleged  to 
beloog  to  the  complainant.     Affirmed, 

Tbe  facts  are  stated  in  the  commisstoner's 
opiDion. 

Meme,  Wbeaton»  Kalloeb  *  Kieree» 
for  appellant; 

This  Is  not  a  "trade- mark"  case,  itis  a  "trade- 
asme'^case. 

A  thing  may  be  a  trade-name  for  one  person, 
as  JDdicating  his  bushaess,  and  a  trade-mark 
for  anolber  who  has  affixed  it  to  his  merchan- 
■diw  as  such. 

Browne,  Trade-Harks,  g§91  «<  m^. 

Tbe  distinction  is  especially  important  in 
tbofle  cases  wherein  the  court,  though  declining 
to  sustain-  a  claim  to  the  exclusive  use  of  a 
fjrmbol  or  word,  yet  will  restrain  an  unlawful 
interference  wilh  it  in  connection  with  the 
rgood-wUl  of  a  business. 

Browne,  Trade-Marks,  g  521. 

What  was  it  which  the  partners  mutually 


agreed  was  of  the  yalue  of  $4,000,  and  which 
Green  &  Green  took  at  those  figures? 

It  was  the  "good-will"  of  the  trade'  of  the 
milk  routes. 

The  eood- will  of  a  business  is  the  expectatloa 
of  continued  public  patronage. 

Cal.  Civti  Code,  993. 

By  this  decision  the  respondents  are  sus- 
tained in  an  attempt  to  deprive  appellant  of  the 
benefit  of  the  use  of  a  trade-name  which 
formed  part  of  the  good-will  of  the  milk  route 
business  *'taken  over''  by  appellant's  yendors. 

The  use  of  the  term  "Millbrae"  as  a  trade- 
name, was  and  is  an  essential  and  yital  part 
of  the  good-will  of  the  trade  of  the  San  Fran- 
cisco routes. 

The  name  under  which  a  yaluable  business 
is  conducted  has  always  been  considered  an 
important  element  in  its  good-will. 

lioU  to  Barber  y.  Conneetieut  MuLL,  Ine.  Ch. 
16  Fed.  Bep.  8ia 

Courts  of  equity  will  protect  a  party  in  the 
use  of  a  name  of  an  inn,  hotel,  or  other  place 
of  business,  where  the  sign  or  name  is  simulated 
so  as  to  deceive,  or  is  calculated  to,  deceive 
customers.  The  adjudged  cases  proceed  solely 
on  the  ground  of  a  valuable  interest  acquired 
in  the  good* will  of  the  trade  or  business. 

Browne,  Trade-Marks,  §$  96,  628;  Howard  ▼• 
Henriqueef  8  Baodf.  726;  Ohurton  ▼.  Douglae^ 
Johns,  y.  C.  (£ng.)  187;  Sebastian,  Trade- 
Marks.  2d  ed.  226. 

The  use  of  the  word  "Millbrae"  upon  wagons 
running  over  the  routes  identified  them,  and  a 
riyal  adopting  the  same  name  would  inevitably 
invade  the  business  of  the  routes. 

EnoU  Y.  Morgan,  2  Keen,  218. 

One  who  sells  the  good- will  of  a  business 
thereby  warrants  that  he  will  not  endeavor  to 
draw  off  any  of  the  customers. 

Ciyil  Code,  g  1776. 

The  yendor  of  a  business  and  good-will  mar 
set  up  a  business  similar,  but  not  identical, 
with  the  one  he  has  sold;  but  he  must  not 
solicit  his  old  customers,  either  to  deal  with 
him  or  to  refrain  from  dealing  with  his  yendee, 
else  he  will  be  enjoined. 

Muneey  v.  ButterjiM,  188  Mass.  492;  Muen 
y.  Kalamatoo  Buggy  Co,  64  Mich.  216,  62  Am. 
Bep.  811;  Bergamini  v.  BaUian,  86  La.  Ann. 


Hon.— 9\ar  trade-name  as  part  of  the  good-will 
ot  a  bnrinoas.  see  tiote  to  Vonderbank  v.  Schmitt 
<U)]fiU  a  A.  in;  Fish  Broa  Wagon  Oo.y.  Ftah 
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(Wis.)  IS  IbB.  A.  488;  Le  Page  Oo.  y.  Bnsria  OemenS 
Go.  (ao.  App.  UtOlTL.  B.  A.86A;alsoWatklns  v* 
Landon  (Minn.)19L.&A.Sas. 
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60,  48  Am.  Rep.  216;  Lahouchere  y.  Dawson, 
L.  R.  18  Eq.  882;  Oineai  v.  Cfooper,  42  L.T.  N. 
S.  751;  OrttUweU  v.  Lye,  17  Yes.  Jr.  841fl; 
Avffier  v.  WMer,  14  AlleD,  211,  92  Am.  Dec. 
750;  2  Law80D,  Rights,  Rem.  &  Pr.  §  6(57. 

The  use  of  a  trade- name  is  protected  by 
courts  of  equity,  even  wbere  there  has  been  no 
eoDYeyance  and  warranty  by  an  infringing 
party. 

Browne,  Trade-Marks,  91,  628,  and  cited 
cases;  Howard  ▼.  Benriques,  8  Sandf.  726; 
Woodward  y.  Laear,  21  Gal.  448,  82  Am.  Dec. 
761 ;  Bowe  v.  Searing,  10  Abb.  Pr.  264;  Ohur- 
ton  V.  Douglas,  Johns.  V.  C.  (Eng.)  174;  Ba/r- 
ber  T.  Connecticut  MuU  L,  Ins.  Co,  15  Fed. 
Bep.  812;  Myers  y.  Kalamazoo  Buggy  Co. 
mtpra. 

The  trade-name  of  a  milk  route  business  was 
ft  proper  subject  of  sale. 

Cal.  Pol.  Code,  §  8199;  Russia  Cement  Oa. 
▼.  Le  Page,  HI  Mass.  206,  and  cited  cases. 

If  a  partner  sells  his  share  of  the  joint  prop- 
erty and  effects  he  certainly  sells  his  share  of 
■o  much  of  the  good- will  of  the  business  as  is 
attached  to  the  property  and  effects,  and  goes 
with  them  to  the  purchaser. 

Parsons,  Partn.  8d  ed.  409;  Blackvoell  v. 
Durham,  Aul  Trade-Mark  Cas.  40;  Menendez 
▼.  Holt,  128  U.  8.  522,  82  L.  ed.  628. 

Under  the  agreement  of  dissolution  and  divi- 
sion of  assets,  the  appurtenances  and  good- will 
of  the  business  of  the  routes  became  the  prop- 
erty of  Green  &  Green  as  much  as  the  cows  at 
the  farm  t)ecame  the  property  of  Mills. 

Cox,  Manual  Trade-Mark  Cases,  case  202. 

Whatever  rights  respondents  may  have  at 
their  farm,  they  have  no  right  to  interfere  with 
the  good-will  of  appellant's  San  Francisco 
routes. 

Camj^eU  v.  Hollins,  Cox,  Manual  Trade- 
Mark  Cases,  case  648;  Selby  v.  Anchor  Tube 
Co.  Id.  case  566;  Levy  v.  Walker,  Id.  case  639. 

One  may  even  transfer  the  right  to  use  his 
own  name  as  a  trade-name. 

Frazer  v.  Frazer  Lubricator  Co.  121  HI.  147, 
and  cited  cases.  See  also  Symonds  v.  Jones,  8  L. 
R  A.  570, 82  Me.  802;  Kidd  v.  Johnson,  100  U. 
8.  617,  25L.ed.  769;  Burton  v.  Stratton,  12 
Fed.  Rep.  696;  Skinner  v.  Cakes,  10  Mo.  App. 
45;  Boxie  v.  Chancy,  148  Mass.  692,  58  Am. 
Rep.  149;  Churton  v.  Douglas,  Johns.  Y.  G, 
(Eng.)  174. 

It  is  one  of  the  principal  offices  of  equity  to 
prevent  injury  and  imposition.  Therefore, 
even  if  the  imitation  was  unintentional,  yet 
if  it  be  colorable  and  of  such  a  character  that  a 
mejority  of  persons  would  never  aotice  the 
difference,  its  use  would  be  enjoined. 

MetcalfeiY.  Brand,  86  Ky.  831. 

Exact  similarity  is  not  necessary  to  consti- 
tate  infringement. 

McLean  Y.  Fleming,  96  U.  8.  251,  24  L.  ed. 
881.  See  also  Browne,  Trade-Marks,  ^§  687- 
640;  Keller  v.  B.  F.  Goodrich  Co.  117  Ind. 
666;  Sperry  v.  Pereival  Mill  Co.  81  Cal.  252; 
Burke  v.  Uassin,  45  Cal.  478,  18  Am.Rep.  204; 
Zockwood  Y.  Bostwick,  2  Daly,  621;  Brooklyn 
White  Lead  Co.  v.  Masury,  25  Barb.  416. 

A  person  who  sells  the  good-will  of  a  bus- 
iness will  be  enjoined  from  again  setting  up 
business  at  such  a  place,  and  in  such  a  manner 
as  to  destroy  or  diminish  the  business  ot  which 
he  has  sold  the  good-wilL 
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The  sole  issue  is  between  D.  O.  Mills,  ven- 
dor of  the  good-will  of  a  business,  and  appel- 
lant, successor  to  his  vendees. 

Another  person,  not  a  party  to  any  of  the 
transactions  hereinbefore  detailed,  might  law- 
fully do  that  which  D.  O.  MiUs  and  his 
agents,  by  reason  of  MiUs'  transactions  with 
Green  &  Green,  cannot  lawfully  do. 

Munsey  v.  BuUerfield,  188  Mass.  492;  Myer^ 
V.  Kalamazoo  Buggy  Co.  54  Mich.  215,  52  Am. 
Rep.  811;  Bergamini  v.  Baetian,  85  La.  Ann. 
60,  48  Am.  Rep.  216;  Labouchere  ▼.  Datosou, 
L.  R.  18  £q.  832;  OineH  v.  Ooqser,  42  L.  T. 
N.  8.  761;  CruUweU  ▼.  LyeL  17  yea.f  Jr.  841a/ 
Mogford  v.  Courtenay,  46  L.  T.  N.  8.  803,  2» 
Week.  Rep.  864. 

A  vendor  should  not  represent  himself  as 
successor  to  the  business,  the  good-will  of 
which  he  has  sold,  either  directly  or  indi- 
rectly. 

Hoxie  Y.  Chaney,  148  Mass.  692,  58  Am.  Rep. 
154;  Angier  v.  WMer,  14  Allen,  211,  92  Am. 
Dec.  750;  2  Lawson,  Rights,  Rem.  &  Pr. 
§  687. 

Appellant  in  this  case  asserts  no  exclusive 
right  to  a  trade-mark.  No  question  as  to  the 
rights  of  the  public  at  large  is  at  issue.  It  is 
contended  that  after  a  man  has  sold  his  mter- 
est  in  the  good-will  of  a  particular  business,  it 
is  wrong  and  unlawful  for  hhn  to  interfere 
with  that  good-will,  to  the  injury  and  loss  of 
his  vendee.  Equity  does  not  permit  uncon- 
scionable, unlawful  methods  of  competition  in 
business. 

Browne,  Trade-Marks,  §g  48,  93;  Snow  v. 
Holmes,  71  Cal.  148;  Pierce  v.  QuiUard,  6* 
Cal.  71,  58  Am.  Rep.  1. 

Messrs.  Ma^xwell  A  MeEnentey*  for 
respondents : 

At  the  time  of  tbe  commencement  of 
this  action  plaintiff  was,  and  it  had  for  some 
time  been,  vending  Marin  county  milk  exclu- 
sively under  the  trade-name  "  Millbrae." 

This  amounted  to  a  fraud  upon  the  public 
and  brought  the  plaintiff  within  the  maxim 
that  he  who  comes  to  a  court  of  equity  should 
come  with  clean  hands. 

Cocks  V.  Chandler,  L.  B.  11  £q.  446; 
Joseph  Y.  Maeowsky,  19  L.  R.  A.  58,  96 
Cal.  521;  Prince  Mfg.  Co.  v.  Prince's  Metallic 
Paint  Co.  17  L.  R.  A.  129,  185  N.  Y.  24. 

The  name  *'  Mill  brae  Dairy"  was  intended 
to  indicate  the  place  of  production  of  the  com- 
modity dealt  in,  and  could  not  have  been 
transferred  except  in  connection  with  a  trans- 
fer of  the  place  of  production. 

Atlantic  Mill.  Co.  v.  Robinson,  20  Fed.  Rep 
218;  Pepper  y.  Labrot,  8  Fed.  Rep.  29;  Blacks 
weU  V.  DibreU,  8  Hughes,  C.  C.  151;  Manhat- 
tan Medicine  Co.  v.  Wood,  108  U.  8.  218.  27  L. 
ed.  706;  CamUchd  y.  Latimer,  11  R.  I.  895^ 
23  Am.  Rep.  481;  Newman  ▼.  Alwrd,  51  N. 
Y.  189,  10  Am.  Rep.  588. 

Upon  the  dissolution  of  a  copartnership  do 
partner  takes  the  exclusive  right  to  the  trade- 
name. 

Huwer  y.  Dannenhoffer,  82  N.  Y.  499. 


,  C,  filed  the  following  opinion : 
Action  to  enjoin  the  defendants  from  using 
a  **  trade -name,''  which  it  is  alleged  belongs 
to  the  plaintiff  (a  corporation),  and  for  dam- 
ages.   Findings  and  judgment  were  againit 
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the  plaintiff,  and  this  appeal  is  taken  from 
the  judgment  and  an  order  denying  its  motion 
for  a  new  trial.     An  outline  of  the  facts, 
condensed  from  the  findings,  may  be  thus 
stated :    Some  time  prior  to  1865,  tine  defend- 
ant D.  O.  Mills  became  and  still  is  the  owner 
of  a  tract  of  land  in  San  Mateo  county,  at 
the  railroad  station  now,  and  ever  since  1865, 
known  as  Millbrae  station.    From  1865  until 
August,    1883,  A.  F.    Green  and  defendant 
Mills  were  copartners,  engaged  In  the  busi- 
ness of  raising  and  keeping  cows  of  superior 
Quality  and  breed  upon  said  land,  and  selling 
the  milk  therefrom  in  the  city  of  San  Fran- 
cisco, said  business  being  conducted,  at  least 
since  1875,  under  the  trade^name  of  ** Mill- 
brae Dairy;"   the  word   "Millbrae"    being 
compounded  of  the  name  of  the  owner  of  the 
Tan(ji  (omitting  the  "*  s")  and  the  Scotch  word 
^'brae.^    In  August,  1888,  F.  H.  Green  pur- 
chased a  one-third  interest  in  the  cows  and 
other  personal  property  and  business,  and  the 
finn  as  thus  constituted  continued  the  busi- 
ness until  September  1,  1886,  under  the  same 
trade-name.    At  the  date  last  named  the  co- 
partnership was  dissolved  by  mutual  consent, 
and  in  the  settlement  A.  F.*  and  F.  H.  Green 
took  the  milk  routes  and  business  of  selling 
the  milk  in  San  Francisco,  with  the  wagons, 
horses,    and  appurtenances,    and   defendant 
Mills,  who  was  at  all  times  the  sole  owner 
of  the  land,  took  all  the  dairy  implements, 
supplies,  cows,  and  other  personal  property 
at  the  ranch,  and  on  the  same  day  entered 
into  an  agreement  with  said  A.  F.  and  F.  H. 
Green  whereby  he  agreed  to  sell  to  them  and 
they  agreed  to  buy,  not  less  than  270  nor 
more  than  390  gallons  of  milk  per  day,  at  a 
price  therein  specified,  the  mi  Ik  to  oe  thus 
lumished    by    defendant   Mills   to   be   ex- 
clusively from  his  own  dairy,  and  this  agree- 
ment was  to  continue  for  at  least  one  year. 
A  similar  agreement  was  made  each  year,  the 
last  being  dated   Sei)tember   1,    1889,    the 
quantity  named  therein  being  not  less  than 
S60  and  not  exceeding  410  gallons  per  day. 
This  contract  stipulated  that  it  should  be  in 
force  for  at  least  one  year,  and  thereafter 
until  one  of  the  parties  should  give  the  other 
three  months'  notice  of  his  intention  to  ter- 
minate it.     About  Julv  1,  1890.  A.  F.  and 
F.  H.  Green  organized  a  corporation  under 
the  name  of  the  Millbrae  Company  (the  plain- 
tiff herein) ,  and  conveyed  to  it   their  said 
business,  property,  and  good-will,  they  be- 
ing the  principal  stockholders  therein,  and 
practically  owning  and  carrying  on  said  busi- 
ness through  said  corporation,  and  on  the  1st 
of  August,  1890,  ceased  to  take  milk  from 
defendant  Mills  under   said  contract,    and 
thereafter  the  plaintiff  procured  from  Marin 
county  the  milk  with  which  it  supplied  its 
customers.    Until  the  formation  of  the  cor- 
poration, the  business  continued  to  be  con- 
ducted by  A.  F.  and  F.  H.  Green  under  the 
name  of  the  ''Millbrae  Dairy,"  and  their  de- 
U?ery  wagons  were  so  marked,  and  that  name 
^&8  printed  upon  their  bills  and  receipts, 
upon  which  it  was  also  stated  that  the  milk 
^as  "produced  on  Millbrae  farm,  San  Mateo 
county."    After  the  organization  of  the  cor- 
poration, the  name  on  the  wagons  and  bills 
was  changed  to  "Millbrae  Company,"  and  on 
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the  bills  it  was  stated  simply  ''pure  country 
milk,  produced  from  rich  pasture,  wholesome 
feed,  healthy  cows;"  without  anv  indication 
as  to  the  locality  except  the  word  **  country.  * 
On  September  1,  1890,  the  defendant  D.  O. 
Mills  commenced  the  business  of  selling  milk 
from  his  said  dairy  in  the  city  of  San  Fran- 
cisco, and  engaged  defendant  Taylor  as  a^ent 
for  that  purpose,  and  employed  defendant 
Cole  to  manage  the  sale  and  distribution  of 
the  milk  in  the  city;  and  in  this  business 
adopted  and  used  upon  his  wagons  and  upon 
his  bills  the  original  trade-name,  "Millbrae 
Dairy,"  but  specified  upon  his  bills  and  ad- 
vertisements tJiat  the  milk  sold  was  from  the 
Millbrae  dairy,  in  San  Mateo  county,  and 
added :  "Do  not  confound  it  with  the  Mill- 
brae Company."  At  the  time  of  the  dissolu- 
tion of  the  copartnership,  a  valuation  was 
put  upon  all  the  property,  and  among  other 
Items  of  the  city  branch  of  the  business, 
which  was  taken  by  A.  F.  and  F.  H.  Green, 
was  "100  cans'  trade,  $4,000." 

The  foregoing  facts  are  not  disputed,  and 
are  suflScient  to  present  the  principal  question 
in  the  case.  There  are  several  specifications 
of  the  insufficiency  of  the  evidence  to  justify 
certain  findinfrs,  but  these  can  be  more  briefly 
disposed  of  after  deciding  the  principal  ques- 
tion, since  if  the  findings  excepted  to  were 
framed  as  appellant  suggests  they  would 
not  change  the  result.  It  is  insisted  by  ap- 
pellant that  the  "trade- name"  is  a  part  of  the 
good-will  sold  by  defendant  Mills  to  Green 
&  Green,  and  for  which  they  paid  a  large 
sum  of  money ;  that  such  name  is  an  important 
element  in  such  good- will,  and  that  plaintiff 
has  the  exclusive  right  to  its  use.  Appellant 
is  in  error  as  to  the'facts  to  which  he  applies 
the  law,  and  hence  is  wrong  as  to  his  con- 
clusions. The  findings  upon  this  subject  are 
not  only  supported,  but  are  made  clear  by 
the  testimony  of  F.  H.  Green,  who  was  one 
of  the  parties  to  the  contract  under  which  it 
is  claimed  the  good- will  of  the  business  and 
the  right  to  use  the  trade- name  was  sold  by 
defendant  Mills.  He  said:  "Prior  to  that 
time  (referring  to  his  purchase  of  an  interest 
in  1883)  the  business  had  been  carried  on  by 
D.  O.  Mills  and  my  father,  under  the  name 
of  the  'Millbrae  Dairy. '  I  think  they  gave 
it  the  name  of  the  Millbrae  dairy  in  1875  or 
1878.  In  1888  the  business  was  m  the  name 
of  tiie  Millbrae  dairy.  I  continued  in  busi- 
ness witii  them  some  three  years.  In  1886  we 
entered  into  an  agreement  to  divide  the  busi- 
ness up.  Mr.  Mills  took  the  interest  in  the 
country,  and  niy  father  and  myself  took  the 
interest  here,  since  that  time  my  father  and 
myself  conducted  the  business  under  the  name 
of  the  Millbrae  dairy."  It  will  also  be  ob- 
served that  on  the  day  of  the  dissolution  of 
the  partnership  the  contract  was  entered  into 
for  the  sale  by  Mills  to  the  Greens  of  the 
milk  produced  at  Millbrae,  and  by  which  the 
Greens  agreed  to  sell  the  same  in  San  Fran- 
cisco, and  that  defendant  Mills  has  ever  since 
continued  the  business  of  keeping  cows  and 
producing  milk  at  the  same  place  and  under 
the  same  name.  There  was  nothing  said  in 
the  contract  about  the  sale  or  tumsfer  of  the 
good-will,  or  of  the  use  of  the  name  under 
which  the  business  had  been  conducted.    It 
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was  not  a  sale  of  the  entire  business  with 
which  the  name  was  ocmnected,  but  a  *'di- 
Tision"  of  the  business,  and  the  name  was 
equally  applicable  and  equally  important  to 
each  part.  So  long  as  the  Greens  or  their 
successors  continued  to  sell  Millbrae  milk, 
there  was  no  conflict  of  interest  in  the  use  of 
the  name,  nor  was  there  any  agreement, 
covenant,  or  olbigation  that  the  Greens  should 
haye  the  right  to  use  it  lon/?er  than  they  con- 
tinued to  sell  Millbrae  milk.  On  the  con- 
trary, the  fair  and  reasonable  implication 
was  that  the  name  should  only  be  used  in 
connection  with  the  sale  of  milk  produced 
by  the  owner  of  the  ranch  and  dairy  fa- 
miliarly known  by  that  name,  and  which 
name  was  even  more  important  to  be  retained 
by  the  owner  of  the  ranch  than  by  one  whose 
right  to  sell  the  milk  depended  upon  a  yearly 
contract.  Nor  was  tnis  contract  terminated 
by  defendant  Mills,  but  plaintiff,  for  its  own 
advantage,  voluntarily  terminated  it  by  a 
three- months  notice,  under  the  terms  of  the 
contract,  and  now  insists  that  it  may  deprive 
defendant  Mills  of  all  use  and  benefit  of  the 
well-established  name  in  disposing  of  his 
milk,  while  using  the  false  name  of  "Mill 
brae"  for  selling  the  milk  of  a  competing 
producer. 

It  is  not  necessaiy  to  review  the  cases  cited 
by  appellant,  for  the  question  involved  is  no 
longer  an  open  one.  in  the  case  of  JoBeph  v. 
MaeofDsky,  96  Cal.  521,  19  L.  R.  A.  68,  it 
was  said :  "  A  person  who  comes  into  a  court 
of  equity  for  an  injunction  in  a  case  of  this 
kina  must  come  with  clean  hands.  He  can- 
not be  granted  relief  upon  a  claim  to  the  ex- 
clusive use  of  a  trade-mark  which  contains  a 
false  representation,  calculated  to  deceive  the 
public  as  to  the  manufacturer  of  the  article 
and  the  place  where  it  is  manufactured. 
Browne,  Trade  Marks,  §g  71,  AU;  Palmer  v. 
HarriM,  00  Pa.  156,  100  Am.  Dec.  557 ;  Fet- 
ridge  v.  WeU$,  18  How.  Pr.  885 ;  Bol>b8  v. 
Franeaie,  19  How.  Pr.  571 ;  Manhattan  Medi- 
eine  Co.  v.  Wood,  108  U.  8.  218.  27  L.  ed. 
706.  In  Siegert  v.  Abbott,  61  Md.  284,  48  Am. 
Rep.  101,  the  court  said :  *It  is  a  general  rule 
of  law  in  cases  of  this  kind  that  courts  of 
equity  will  not  interfere  by  injunction  where 
there  is  any  lack  of  truth  in  the  plaintiff's 
case;  that  is,  where  there  is  any  misrepre- 
sentation in  his  trade-mark  or  labels.'"  If, 
ai  the  time  the  partnership  was  dissolved,  D. 
O.  Mills  had  sold  to  his  copartners  the  ranch 
and  dairy,  as  well  as  his  interest  in  the  busi- 
ness of  selling  the  milk  there  produced,  the 
property  in  the  trade-name  and  the  exclusive 
right  to  use  it  would  have  passed  to  the  pur- 
chasere,  and  Mills  could  not  have  appliea  the 
name  to  another  ranch  or  diary  ana  used  it 
in  the  like  business  to  the  injury  of  the  plain- 
tiff. Bv  the  division  of  the  partnership  prop- 
erty and  business,  coupled  with  the  contracts 
for  the  sale  of  the  same  milk,  the  Greens 
acquired  the  right  to  use  the  trade-name  so 
lonff  as  thev  sold  Millbrae  milk ;  but  they 
could  not  rightfully  use  it  after  they  ceased 
to  sell  that  milk,  without  wronging  both 
Mills  and  the  public.  It  does  not  aid  the 
plaintiff's  case  that  Marin  county  milk, 
which  it  now  sells,  is  as  good  or  even  better 
than  Millbrae  milk.    As  was  said  in  a  similar 
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case,  "the  privilege  of  deceiving  the  public 
even  for  their  own  benefit,  is  not  a  legitimate 
subject  of  commerce."    Prince  Mfg,  Oo,   ▼. 
Prinee'e  MetaUie  Paint  Go.    185  N.  Y.  84.  17 
L.  R.  A.  129.    For  a  full  discussion  of  the 
questions  principally  involved  in  the  case  at 
bar,  see  the  case  last  above  cited,  and  also 
Pepper  v.  Labrot,  8  Fed.  Rep.  29,  and  Huwer 
V.  Dannenhojfer,  82  K.  T.  499.    In  AUantie 
Mill.  Co.  V.  Bobineon,  20  Fed.  Rep.  217,   it 
was  held  that  the  ri^ht  to  the  symbol  is  in- 
separable from  the  nght  to  make  and  sell  the 
commodity  which  it  has  been  appropriated  to 
designate.    Pierce  v.  Ouittard,  68  Cal.  68,  68 
Am.  Rep.  1,  is  entirely  consistent  with  Joiqsh 
V.  Maeotoekif,  supra,  and  is  against  appellant. 
It  is  claimed  that  the  second  finding  is,  in 
effect,  that  defendant  Mills  first  UMd  and 
adopted  the  name  **  Millbrae**  before  his  part- 
nership with  A.  F.  Green,  and  tliat  this  is 
not  justified  by  the  evidence.    Whether  this 
name  was  adopted  before  or  after  is  wholly 
immaterial.    It  had  certainly  been  used  many 
vears  before  the  dissolution,  and  was  well 
known.    It  was  the  name  of  a  locality,  and 
attached  thereto,    no  matter  by  whom  nor 
when  it  was  originated.     Whether  Millbrae 
farm  is  or  is  not  shown  by  the  evidence  to  bo 
'^  peculiarly"  fitted  and  adapted  to  the  par- 
pose  of  producing  milk,  or  that  it  is  not  shown 
to  produce  better  milk  than  other  farms  or 
dairies,  is  also  immaterial.     The  name  used 
to  indicate  milk  produced  on  that  farm  had 
become  valuable,  and  the  question  here  is  not 
one  of  comparison  with  other  milk  or  other 
ranches,  but  whether  defendant  Mills  shall 
be  deprived  of  the  use  of  a  name  that  is 
valuable  to  him.    The  finding  thac  "  D.  O. 
Mills  never  sold  nor  conveyed  to  A.  F.  Qreen 
and  F.  H.  Green  nor  to  either  of  them,  the 
good -will  of  the  business  of  selling  milk  in 
the  city  of  San  Francisco"  is,  I  think,  sup- 
ported bv  the  evidence.    The  evidence  shows 
that  at  the  time  of  the  dissolution  of  the  co- 
partnership four  milk  routes  were  operated. 
Those  routes  were  not  defined  in  the  evidence. 
There  was  no  agreement  that  Mills  should  not 
engage  in  that  business  in  the  city.     What- 
ever might  be  said  of  the  **  routes'*  then 
operated,"  there  is  nothing  in  the  evidence  to 
indicate  that  he  intended  to  exclude  himself 
from  the  business  of  selling  milk  in  the  city, 
unless  during  the  continuance  of  his  con- 
tracts with  his  former  partners.    Besides,  so 
far  as  the  use  of  the  trade-name  is  concerned, 
the  good-will  of  the  milk  routes  is  an  im- 
material factor.    It  was  found  by  the  court 
that  Green  &  Green  **  were  to  take  from  D. 
O.  Mills  all  the  milk  which  might  be  neces- 
sary to  carry  on  the  said  business ;"  and  this, 
it  is  said,  is  not  justified  by  the  evidence. 
The  agreement,  as  we  have  seen,  specified  a 
minimum    and    maximum    quantity,    and, 
while  thev  did  not  contract  not  to  buy  or  sell 
other  milk,  and  the  evidence  shows  that  they 
sometimes  did  so,  yet  the  finding  is  sub- 
stantially true.    It  was  a  division  of  the  bus'- 
ness,  ana  during  the  continuance  of   these 
contracts  they  advertised  no  other  milk,  and 
there  is  no  evidence  tending  to  show  that  it 
was  not  usually  sufficient  to  supply  ihe'r 
customers.    The  finding  that  the  use  of  the 
word  ''Millbrae"  was  a  representation  to  the 
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public  that  the  milk  sold  was  produced  at 
jUllbTae  farm  or  dairy  is  incontroTertibly 
sQppoited  by  the  evidence,  as  is  also  the  flod- 
iDf  that  the  use  of  the  same  word  by  the 
plaintiff  after  it  ceased  to  sell  Millbrae  milk 
was  a  false  representation.  The  assurance 
giyen  by  plaintiff  to  its  customers  that  it  was 
selling  tbem  Marin  county  milk  could  not 
have  been  necessary  if  the  use  of  the  word 
'*Mil1brae"  did  not  imply  that  it  was  selling 
milk  from  Millbrae  dairy. 

It  was  further  alleged  in  the  complaint  that 
defendants  Taylor  and  Mills  entered  into  a 
scheme  which  had    for  its  object  the  going 
into  the  business  of  selling  milk  in  said  city, 
and  of  obtaining  customers  by  enticing  away 
the  customers  of  the  plaintiff ;  that  in  pur- 
suance thereof  they  induced  the  defendant 
Cole,  who  had  been  in  the  employment  of  the 
plaintiff  and  its  predecessors  for  fifteen  years, 
and  had  full  knowledge  of  their  milk  routes, 
to  leave  the  plaintilf  and  enter  into  their 
service,  and  were  thus  able  to  impose  upon 
the  customers  of  the  plaintiff  and  sell  them 
milk   while  such  customers  believed  they 
were  purchasinc  from  plaintiff ;  that  defend- 
ants'  wagons  closely  resembled  plaintiff's, 
and  had  painted  on  them  the  words  **  Millbrae 
Dairy,**  and  were  nm  under  the  personal 
charge  of    defendant  Cole,    and   by   these 
means,  and  particularly  by  using  the  name 
''Millbrae,"  and  having  the  same  painted 
upon  their  waeons,    and  having  them   in 
charge  of  defendant  Cole,  have  been  drawing 
away  plaintiff's  customers,  and  allege  dam- 
ages in  the  sum  of  $500.     Upon  these  issues 
the  court  found  that  no  scheme  was  entered 
into;  that  none  of  plaintiff's  customers  were 
imposed  upon,  or  bought  milk  from  defend- 
ants when  they  supposed  they  were  buying 
from  plaintiff :  that  the  wagons  used  by  de- 
fendants do  not  resemble  plaintiff's  wagons; 
that  none  of  plaintiff's  customers  have  been 
drawn  away,  except  by  fair  and  open  com- 
petition ;  that  none  of  said  customers  were 
misled  bv  the  defendants'  use  of  the  trade- 
name ** Millbrae,"  and  that  plaintiff  has  not 
sustained  any  damage.  Appel  1  ant  c1  aims  that 
none  of  these  findings  are  supported  by  the 
evidence.     That  defendants  sold  milk  to  a 
very  considerable  number  of  the  former  cus- 
tomers of  plai  ntiff  is  not  disputed.     Whether 
defendants  obtained  these  customers  by  im- 
proper means  is  a  mixed  question  of  law  and 
lact ;  the  means  used  being  a  question  of  fact, 
but  whether  such  means  were  improper  is  a 
question  of  law,  depending  upon  the  relation 
of  the  parties,  and  their  rights  and  duties 
towards  each  other.    There  is  no  doubt  that 
plaintiff  has  sustained  loss  by  the  competition 
of  defendants,  but  whether  such  loss  is  a  legal 
injury,  entitling  the  plaintiff  to  recover  dam- 
ages, is  quite  another  question.    The  use  of 
the  trade-name,  so  long  used  by  plaintiff  and 
its  predecessors,  must  necessarily  aid  the  de- 
fendants in  securing  custom,  but,  havine  the 
right  to  nee  it,  plaintiff  cannot  complain. 
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The  circular  used  by  defendants  for  advertls* 
ing  their  business  were  headed  ''Millbrae 
Dairy,  of  Millbrae,  San  Mateo  County,"  and 
informed  the  people  that  they  would  sell 
their  own  milk,  and  further  said,  **  Do  not 
confound  it  with  the  Millbrae  Company.*' 
We  think  these  findines  are  fully  justified  by 
the  evidence,  notwithstanding  the  evidence 
shows  that  plaintiff  suffered  loss  in  conse- 

auence  of  what  defendants  did.  Some  of 
lese  findings,  taken  by  themselves,  are 
mixed  conclusions  of  law  and  fact,  and  nee* 
essarily  so.  But  they  must  be  read  in  connec- 
tion with  the  other  •findings,  showing  the 
relations  of  the  parties  and  their  rights  and 
d uties  toward  each  other.  Appel  lant  contenda 
that  '^a  person  who  sells  the  good- will  of  a. 
business  will  be  enjoined  from  affain  setting 
up  business  at  such  a  place  ana  in  such  a. 
manner  as  to  destroy  or  diminish  the  business 
of  which  he  had  sold  the  good- will ;  that  the 
sole  issue  is  between  D.  O.  Mills,  the  vendor 
of  the  good- will  of  a  business,  and  appellant, 
successor  to  his  vendees."  We  think  that  the 
only  good- will  that  was  sold  by  Mills  was 
the  g^-will  of  the  routes  then  operated  for 
the  sale  of  Millbrae  milk ;  that  it  was  not  the 
intention  of  Mills  to  shut  himself  out  from 
them,  nor  from  any  part  of  the  city,  if  his 
vendees  should  cease  to  sell  his  milk.  His 
vendees  might  have  exacted  other  conditions, 
but  they  did  not  do  so.  In  the  lancuaee  of 
F.  H.  Green,  it  was  a  ** division  of  the  busi- 
ness" theretofore  carried  on  by  the  so-called 
vendor  and  vendees  as  partners,  and  that  busi- 
ness was  the  sale  of  Millbrae  milk.  Mills 
did  not  sell  the  good- will  of  the  business  of 
selling  any  other  milk,  as  no  other  milk  was 
sold,  and  his  vendees  could  not  divert  the 
place  where  that  business  was  conducted  to 
the  sale  of  a  competing  article,  and  shield 
themselves  from  his  competition  by  claiming 
that  the  good-will  continued,  not  only  as  te 
the  place,  but  as  to  the  place  used  for  selling 
a  different  and  competing  article.  This  con- 
clusion makes  it  unnecessary  to  consider  the 
cases  cited  bv  appellant  in  support  of  the 
proposition  that  the  vendor  of  the  good- will 
of  a  business  **must  do  nothing  to  impair  or 
injure  it"  (a  proposition  which  certainly  re* 
quires  material  qualifications),  or  those  other 
cases  which  undertake  to  specify  with  more 
or  less  particularity  what  the  vendor  who 
again  enters  upon  a  similar  business  may  or 
inay  not  do  in  furtherance  of  it. 

I  think  the  evidence  justifies  the  findings, 
and  that  the  judgment  and  order  appealed 
from  should  be  affirmed. 

We  concur:    Temple*  0.;  Searle»  0. 

Per  Cnriamt 

For  the  reasons  given  in  the  foregoing  opin* 
ion,  the  judgment  and  ^dar  appealed  Jrvm  ar0 
ajfflrmed. 
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9. 

PHCENIX  INSURANCE  CO.  of  ^Hartford, 

Conn.,  AppL 

148  N.  Y.  78.) 

1.  The  gtlpnlatlow  of  a  policy  whleh 
rela  •  t>  the  proeednre  merely,  after  the 
oocurteuoe  of  a  Iom,  are  to  be  reaaonaUj  and 

'  not  rigidly  oonstrued.    • 

S«  By  r^eetliif  a  eertUleate  of  a  iu»- 
tmrj  reapectlng  a  Iom  on  the  groond  that 
there  Is  a  nearer  notary  whose  oertlfloate  should 
be  fflven*  but  without  givinK  his  name  or 
address,  an  Insuranoe  oompany  may  be  regarded 
as  not  desiring  a  further  certificate  and  as  waiv- 
ing a  condition  requiring  the  certificate  of  the 
nearest  notary,— especially  where  the  certificate 
furnished  was  kept  twenty-three  days  without 
objection* 

aane19,180i.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
Fifth  Department,  affirming  a  judgment  of  a 
Circuit  Court  for  Erie  County  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  policy  of  fire 
insurance.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Box*  Norton  1^  Boshnellf  for 
mppellant: 

The  insertion  in  the  pollcj  of  tbe  clause  pro- 
Tiding  for  the  certificate  of  the  magistrate  or 
notary  was  made  compulsory  upon  tbe  defend- 
ant by  chapter  486,  Laws  of  1886,  and,  there- 
fore, cannot  be  considered  harsh  or  nncon- 
■cionable. 

Quinlan  ▼.  Providenes  WcuiMngtcn  Ins,  Co, 
188  N.  Y.  856. 

The  failure  of  the  plaintiff  to  procure  the 
certificate  of  the  magistrate  or  notary  Hying 
nearest  the  place  of  tbe  fire,  after  being  duly 
required  ao  to  do  by  defendant,  prevents  a  re- 
covery upon  the  policies. 

(/Nia  V.  Buffalo  F.  Ins.  Co.  8  N.  Y.  123; 
Inman  v.  Western  F,  Ins,  Oo.  12  Wend.  452; 
OUligan  v.  Commercial  F,  Ins,  Co.  20  Hun, 
98,  affirmed  87  N.  Y.  626;  MeNally  v.  PhatnU 
Ins,  Co.  187  N.  Y.  889;  Daniels  v.  Equitable 
F.  Ins.  Co,  50  Conn.  551;  Johnson  v.  Phomix 
Ins,  Co,  112  Mass.  49,  17  Am.  Rep.  65;  Lane 
v.  8t.  Paul  Fire  A  Marine  Ins,  O?.  17  L.  R. 
A.  197,  50  Minn.  227. 

The  certificate  attached  to  the  proofs  of  loss 
was  not  only  a  nullity,  not  having  been  made 
by  the  notary  living  nearest  the  place  of  the 
fire,  but  it  was  also  superfluous.  The  policy 
does  not  call  for  such  a  certificate  unless  *'u 
required,"  and  no  such  requisition  had  been 
made  when  the  statements  of  loss  were  served. 

Jones  ▼.  Howard  Ins,  Co.  of  New  Fork,  117 
K.  Y.  108:  MeNally  v.  Phan&  Ins,  Oo,  supra. 

It  cannot  be   claimed  that  the   defendant 

Nora.— As  to  what  will  constitute  a  waiver  by  ao 
Insurer  of  provisions  in  the  policy  as  to  making 
proofs  of  kMS,  see  note  to  German  Ins.  Oo.  of  Fk9^ 
port,  IlL  V.  Qray  (Kan  J  8  L.  B.  A.  TQl 
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waived  its  right  io  require  the  production  of  tbe 
certificate  required  by  the  terms  of  the  policy, 
by  retaining  the  certificate  attached  to  the  state- 
ments of  loss  for  twenty -three  daya»  for  therea> 
son  that  the  certificate,  which  the  assured  is 
required  to  furnish  only,  "if  required,"  and 
the  statement  of  loss  which  he  is  required  to 
render  "if  fire  occur^  are  clearly  separate  and 
distinct  instramentsi 

MeNaUy  v.  Phosnix  Ins,  Oo,  187  N.  Y.  899; 
Lane  v.  8t,  Paul  Fire  d  Marine  Ins.  Oo. 
and  Danids  v.  Equitable  F.  Ins,  Oo.  supra; 
Brown  v.  Hartford  F,  Ins.  Oo,  52  Hun,  200, 
affirmed  182  N.  Y.  689. 

Neither  can  it  be  claimed  that  the  examina- 
tion of  the  assured  under  the  policies  consti- 
tuted a  waiver  of  defendant's  right  to  insist 
upon  the  certificate,  for  the  reasons: 

The  policies  ezpressljr  and  in  tenns,  reserved 
to  the  defendant  the  right  to  examine  the  ss- 
sured  without  waiving  "any  provision  or  con- 
dition" of  the  policy. 

Hill  V.  London  Assur.  Corp.  80  N.  Y.  8.  R 
689;  Conway  v.  PJuxnioi  Mu$.  L.  Ins,  Co.  14D 
N.  Y.  79. 

A  party  cannot  he  held  to  have  waived  a 
forfeiture  unless  he  knew  of  the  facts  consti- 
tuting the  forfeiture. 

lUSfTtson  V.  Metropolitan  L,  Ins.  Oo.  88  N. 
Y.  541;  Weoi  ▼.  London  d^  L.  F.  Ins.  Co. 
116  N.  Y.  106. 

Mr.  Edward  U  JeUinek,  with  Mems, 
Shire  is  Van  Pegrmat  for  appellee: 

A  liberal  and  reasonable  construction  of  the 
stipulations  of  the  contract  which  prescribe  the 
formal  acts  on  the  part  of  the  insured,  neoeB- 
sary  to  the  recovery  of  tbe  loss,  is  sanctioned 
and  required  by  the  rules  of  the  law. 

MeNaUy  v.  Phanix  Ins.  Oo.  187  N.  Y.  898; 
May,  Ins.  3d  ed.  217;  Hinman  v.  Harfford  F. 
Ins,  Co.  86  Wis.  159;  McLaughlin  ▼.  Washing- 
ton County  Mut,  Ins.  Oo,  28  Wend.  625:  Orif- 
fey  V.  New  York  Cent.  Ins.  Co.  100  N.  Y.  417, 
58  Am.  Hep.  202;  Krateenstein  v.  Western 
Assur.  O?.  5  L.  R.  A.  799, 116  N.  Y.  54;  Hoff- 
man V.  uStna  Ins.  Oo.  82  N.  Y.  406,  88  Am. 
Dec.  837. 

The  defendant,  if  in  good  faith,  and  desirous 
of  the  nearest  notary's  certificate,  could  bare 
apprised  the  plain tiff'of  tbe  fact  by  giving  the 
name  and  residence  of  the  notarr.  The  ap- 
pellant did  not  object  to  the  certificate  sent  to 
It  because  of  any  defect  therein,  or  of  any  de- 
linquency of  the  notary.  It  was  done  simply 
to  make  a  defense  to  the  policy. 

Turley  v.  North  American  F,  Int.  Oo.  25 
Wend.  874. 

The  defendant's  detention  of  the  proofs  ot 
loss  and  certificate  of  notary  for  twenty- three 
days  waived  their  ri^bt  to  further  or  more 
perfect  proofs  or  certificate. 

Keeny  v.  Home  Ins,  Oo,  qf  OolumlbusLOhio, 
71 N.  Y.  886,  27  Am.  Rep.  60;  Jones  ▼.  Howard 
Ins.  Oo.  cfNew  York,  117  N.  Y.  108. 

Tbe  examination  of  the  plaintiff  after  the 
receipt  of  the  proofs  of  loss  was  a  recognition 
of  the  validity  of  the  policies,  and  the  defend- 
ant thereby  waived  even  a  previous  right  to 
insist  upon  a  forfeiture  thereof. 

TUus  T.  Qlens  FaUs  Ins.  Ok.  81  N.  Y.418; 
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Faltroyitch  t.  Phoenix  Ins.  Go. 


IM 


Ctirpenter  ▼.  Oerman  AtMriean  Ins,  Co,  185 
^^  Y.  298. 

Finch*  tTL,  dellyeied  the  opinion  of  the 

court: 

The  loss  by  fire,  which  the  plaintiff  seeks 
to  recover,  occurred  in  the  city  of  Buffalo  on 
the  11th  day  of  May,  1891.   The  insured  made 
out  and  forwarded  his  proofs  of  loss,  which 
fpached  the  defendant  company  on  the  15th 
of  the  following  June.    Accompanying  such 
proofs  of  loss  was  a  certificate  in  the  sub- 
stantial form  required  by  the  policy,  which 
was  sjgnod  by  A.  J.  Roehner,  a  notary  pub- 
lic.   Tne  policy  provides  that  such  a  certifi- 
cate, made  by  the  magistrate  or  notary  ''liv- 
ing nearest  the  place  of  the  fire,"  shall  be 
furnished  by  the  insured,  if  required.     No 
such  requirement  had  been  made  when  the 
proofs  of  loss  were  sent,  but  the  certificate 
was  furnished  voluntarily,  and  in  advance, 
io  meet  the  emergency  of  a  possible  demand 
for  it.    The  proofs  of  loss  were  kept  until 
the  8th  day  of  July  by  the  company,  and 
then  returned  to  the  insured,  with  a  notice 
tiiat  the  company  required  a  certificate  from 
the  notary  ''living  nearest  the  i)lace  of  the 
fire,**  and  that  the  certificate  furnished  would 
not  be  accepted  as  a  compliance  with  the 
policy.    There  was  no  statement  that  other 
notaries  were  found  to  be  living  nearer  the 
place  of  the  fire,  and  stating  their  names  and 
fesidences.  as  good  faith,  and  a  moderately 
fair  treatment  of  the  insured,  required  ;  but 
he  was  left  to  carry  on  his  own  investigations 
about  notaries  in  his  own  wav,  and  at  his 
own  risk.    It  turned  out  that  three  other  no- 
taries lived  nearer  "the  place  of  the  fire,"  in 
one  sense  of  the  phrase.    This  company,  in 
its  anxiety  for  its  precise  and  rigia  rights, 
hired  a  city  engineer  to  measure  the  distances 
with  a  tape,  and  both  by  way  of  the  streets, 
aod  in  an  air  line  over  the  tops  of  the  houses, 
and  so  was  able  to  prove  that  there  were  three 
notaries  who  boarded  and  slept  a  few  hundred 
feet  nearer  the  place  of  the  fire  than  the  one 
whom  the  insured  supposed  to  be  the  nearest 
Bat  these  later-discovered  notaries  had  their 
offices  and  transacted  their  official  business 
at  much  greater  distances  away,  and  there 
liad  their  signs,  and  expected  their  custom- 
en.    Where  they  boarded  and  slept  thev  had 
no  signs,  and  there  was  nothing  to  indicate 
their  presence  and  existence ;  and  the  plain- 
tiff, unaware  of  their  proximity,  and  not 
suspecting  the  sort  of  investigation  to  which 
he  was  to  be  invited,  took  the  nearest  one  he 
could  find,  whose  office  and  notarial  sign  and 
residence  were  at  the  same  place.    It  is  upon 
this  narrow  and  technical  ground,  with  no 
pretense  of  substantial  justice  in  it,  that  the 
actioD  of  the  insured  is  now  defended. 
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We  have  recently  held— and,  I  think,  very 
properly — that  the  stipulations  of  a  policy 
which  relate  to  the  procedure  merely,  after 
the  occurrence  of  a  loss,  are  to  be  reason- 
ably, and  not  rigidly,  construed.  McNaUw 
v.  Phanix  Ins,  Co.  187  N.  Y.  898.  And  1 
think  that  the  phrase,  "living  nearest  the 
place  of  the  fire, "  ought  not  to  be  confined 
entirely  to  the  food  and  sleep  of  the  notary, 
and  should  take  account  of  the  place  where 
he  lives  officially,  and  to  which,  by  soma 
public  sign,  he  invites  those  who  do  business 
with  him.  Twrley  v.  North  American  F.  In$. 
Co,  25  Wend.  874.  But,  at  all  events,  good 
faith  on  the  part  of  the  company  requires 
that  when  they  reject  one  certificate  on  the 
ground  that  there  is  a  nearer  notary,  whose 
certificate  they  require,  they  should  give  the 
name  and  address  of  that  nearer  notary,  to 
enable  the  insured  to  comply  with  their  de- 
mand, and  that  if  they  do  not  do  so  a  jury 
will  be  justified  in  concluding  that  thev  do 
not  in  reality  require  the  further  certificate 
for  any  practical  or  beneficial  purpose,  but 
have  waived  it  as  an  essential  condition,  for 
they  either  want  another  notary's  certificate, 
or  thev  do  not.  If  they  desire  it,  they  will 
name  him,  so  that  the  insured  may  comply ; 
otherwise,  it  is  clear  that  they  do  not  want 
the  further  certificate,  and  will  be  disap- 
pointed if  they  get  it,  and  make  the  demand 
solely  and  only  to  secure  a  technical  defense. 
When  to  that  is  added  the  fact  that  the  com- 

Sany  kept  the  certificate  sent  for  twenty- three 
ays,  without  objection,  I  think  the  jury 
were  justified  in  saying  that  the  demand  of  a 
further  certificate  was  not  made  in  good  faith, 
and  a  different  performance  of  the  condition 
was  waived.  A  suggestion  was  made  to  in- 
duce a  favorable  view  of  the  technical  point 
raised.  It  is  said  that  the  evidence  justified 
a  suspicion  of  fraud.  None  was  alleged,  ex- 
cept a  very  exaggerated  estimate  of  Uie  loss, 
and  that  the  jury  corrected  by  their  verdict. 
It  is  always  easy  to  say  that  the  company 
suspects  as  a  reason  for  a  purely  technical 
defense.  All  parties  should  have  their  rights 
in  this  court,  fairly  and  fully ;  but  a  severely 
formal  defense,  resting  wholly  upon  imma- 
terial matters  of  procedure,  ouj^ht  not  to  be 
allowed  to  work  injustice.  While  we  feel 
bound  to  enforce  these  contracts  fully  and 
fairly,  according  to  their  terms,  yet,  where 
those  terms  respect  the  modes  of  proof  and 
procedure  after  the  loss,  we  shall  give  them 
always  a  reasonable  and  liberal  construction, 
and  not  a  severe  and  technical  one.  In  this 
case  we  approve  of  the  conclusions  reached 
by  the  court  below. 
The  judgment  should  be  qfffrmed^  with  eoeU, 
All  concur. 
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1.  To  hold  tbedrawvrcif  a  ebeek  liable 
alter  a  eolleetliif  bank  hae  eurreii- 
dered  it  to  the  drawee  bank  and  taken  for 
it  the  latter*t  cheek  on  a  third  bank,  the  ntmoat 
dUUrenoe  to  present  the  sabstltated  obeok  for 
payment  must  be  exerolted  hf  the  ooUeotInf 
bank. 

S.  The  flbet  that  the  Iom  would  have 
fkUen  on  the  depositor  if  a  eheek  held 
Ibr  eoUeetioii  had  not  been  preeented 


sooner  than  it  was  neoeaarj  where  the  bante 
failed  before  the  time  for  ooUecdnc  it  expired^ 
does  not  relieve  the  ooUectlnir  bank  of  UablUty- 
for  the  loM,  if,  bavloff  presented  the  check  be* 
fore  such  failnre  and  accepted  the  drawee^ 
check  on  another  bank  in  payment.  It  delays  pre- 
aentinir  tiie  latter  until  It  Is  worthless  because  oC 
the  failure  of  Its  dcawer* 

(Jane  »,  UM.) 

APPEAL  by  defendant  from  a  Judgment  or 
the  Coart  of  Common  Pleas  in  favor  of 
plaintiff  in  an  action  brought  to  recover  ih» 
amount  of  a  check  which  defendant  had 
drawn  to  favor  of  plaintifTa  intestate,  but 
which  failed  of  collection  because  of  the  f ail- 


HCfTm.'-Aeeepling  aometMng  besfdet  money  from  the 
batik  as  a  aiaeharge  qf  drawer  of  ctteek, 

ANnaBSOir  v.  GxUi  presents  a  question  of  much 
interest  and  importance.  There  is  little  doubt  that 
the  practice  of  taking  drafts  in  payment  of  checks 
Is  quite  common  and  the  fact  that  there  are  so  few 
cases  in  which  the  question  of  the  effect  of  such 
action  upon  the  liability  of  the  drawer  has  been 
considered  speaks  well  for  the  stability  of  the 
banks  or  for  the  conservatism  of  the  lesal  pro- 
fession. 

There  i»  a  case  decided  In  86  Oar.  IL,  which  is 
very  much  in  point.  Plaintiff  bv  his  ajrent  sold 
ffoods  to  defendant.  Hie  agent  cpUed  on  defend- 
ant for  payment  and  received  a  note  on  the  latter^ 
banker  giving  a  receipt  in  return.  Upon  present- 
ing the  note  the  banker  asked  the  agent  if  he  would 
have  money'or  notes  and  was  informed  that  notes 
would  be  taken  payable  to  the  person  to  whom  the 
money  was  to  be  transmitted.  Before  the  notes 
could  be  collected  the  banker  failed  and  the  oourt 
held  that  the  plaintiff  had  aocopted  the  banker  for 
his  debtor  by  taking  the  notes  and  said  *^ere  was 
a  negotiation  of  the  matter  which  discharged  the 
defendant"     Vernon  v.  Bovery,  2  Show.  296. 

The  cases  in  which  the  question  has 
been  discussed  are  quite  fuily  in  accord  with 
that  decision. 

In  People  v.  Cromwell,  108  N.  Y.  477,  the  county 
treasurer  had  left  money  with  bankers  to  pay  in- 
terest coupons.  Plaintiff  holding  certain  coupons 
preeeuted  them  for  payment  and  asked  for  a  draft 
which  was  given  him  and  which  was  afterward  re- 
turned for  nonpayment.  The  court  held  that  the 
authority  of  the  bank  extended  only  to  payment 
In  money  and  when  plaintiff  accepted  a  draft  in 
lieu  of  money  he  had  acted  on  his  own  responsi- 
bility and  that  the  county  was  thereby  dlscharired 
from  liability.  In  that  case  the  court  says  that  if 
upon  presentation  of  a  check  the  creditor  accepts 
anything  other  than  legal  currency  in  payment, 
the  debt  is  discharged.  The  authority  of  the  de- 
pository is  simple  and  limited  to  the  act  of  making 
payment  and  if  the  creditor  goes  further  and  deals 
with  it  for  any  other  transaction  than  that  of  re* 
ceivingpayment,  he  does  so  upon  his  own  responsi- 
bility, and  must  bear  the  consequence  if  any  of 
each  transaction. 

Acceptance  by  the  payee  of  a  certificate  of  de- 
posit from  the  bank  and  permitting  the  amount  to 
be  placed  to  his  credit  on  the  books  of  the  bank, 
will  amounf  to  payment  as  between  former  parties 
to  the  paper.    Hughes  v.  Kellogg,  8  Neb.  ltd. 

8o  taking  a  certification  of  the  check  will  release 
the  debtor.    Hinot  v.  Russ,  16  L.  B.  A.  610,  noU* 
166  Mass.  458. 
If  a  check  Is  presented  for  payment  and  when 
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the  money  Is  tendered  the  holder  for  his  own  oon» 
venience  declines  to  receive  payment  at  that  time^ 
he  takes  the  risk  of  the  continued  solvency  of  the- 
bank.  Simpson  v.  Pamllo  Mut.  L.  Ina.  Oo.  4A  OaL 
148. 

Accepting  the  credit  of  a  check  on  a  debt  due- 
the  drawee  will  amount*toa  payment  of  the  check. 
Pratt  V.  Foote,  9  N.  Y.  468L 

In  Bolton  v.  Bichard,  6  T.  B.  188, 1  Bsp.  106.  tbe^ 
payee  of  the  check  did  not  require  the  banker  Uy 
comply  with  the  requirement  of  the  checka  but  d^ 
posited  the  check  with  the  banker  and  on  future- 
settlements  between  them  treated  the  banker  aa 
his  debtor  for  the  amount,  and  it  was  heid  that  thia 
released  the  maker. 

But  when  the  check  was  entered  short  tn  tfa» 
plaintUTs  account,  the  mere  fact  that  on  the  faith 
of  it  the  plaintiff  was  permitted  to  overdraw  hi» 
account  is  not  sufficient  to  discharge  the  maker. 
Brown'  v.  Kewiey,  2  Bos.  A  P.  518. 

In  E^emald  v.  Bush,  181  Mass.  601,  the  creditor  r&» 
ceived  a  draft  or  check  from  the  debtor  after  bust* 
ness  hours  on  December  18.  This  was  aeaaonabiy 
preeented  to  the  drawee  on  the  Uth,  and  the^ 
drawee's  check  on  a  third  bank  taken  in  excbange- 
f or  it,  which  was  presented  on  the  15th«  and  di^ 
honored  because  of  the  failure  of  the  intermediate 
bank.  In  deciding  the  case  the  court  said  neither 
the  (creditor)  nor  their  agent  (the  collectinir  bank^ 
by  accepting  from  the  drawees  their  check  in  lieu 
of  money,  could  prolong  the  llabiiity  of  the  drawer^ 
and  by  holding  that  check  without  preaenting  it 
for  payment  until  December  15th,  they  discharged 
him  from  such  liability. 

In  Nebraska  Nat.  Bank  v.  Logan,  80  Kebw  £78,  a. 
check  was  sent  by  the  drawee  in  payment  of  the 
drawer's  check  but  it  was  refused  and  returned 
and  the  question  did  not  turn  so  much  on  the  effect 
which  this  check  had  on  the  llabtllty  of  the  re- 
spective parties  as  on  the  question  of  diligenoe  i» 
the  collection  of  the  first  check. 

And  when  the  case  came  a  second  time  before 
the  court,  it  was  decided  against  the  drawers  be- 
cause it  appeared  that  they  knew  of  the  insolvency 
of  the  drawee  and  instead  of  presenting  the  check 
and  collecting  the  money  themselves,  they  took 
the  risk  of  its  going  to  a  distant  point  and  being 
returned  and  collected  before  the  drawee  actually 
stopped  payment.   85  Neb.  18& 

There  is  a  somewhat  analogous  class  of  oases  in 
which  the  question  has  arisen  between  the  partiea 
to  a  bill  of  exchange  as  to  the  effect  of  taking  the 
check  of  the  drawee  upon  the  liability  of  the 
drawer.  One  of  this  class  is  Whitney  v.  Eason,  80^ 
Mass.  806, 96  Am.  Dec.  768,  in  which  the  drawer  at  a 
draft  was  held  discharged  by  the  taking  of  the 
drawee's  check  on  a  local  bank  In  exchange  whlol» 


Iso  27  L.  R.  A.  332:  30  L.  R.  A.  300;  39  L.  R.  A.  520. 
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Andkbsoh  y.  Gill. 
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ure  of  the  bank  on  which  It  waa  drawn*  12^ 
vened 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  C*  Eiehetberip«r,  for  ap- 
pellant: 

Instead  of  demanding  the  money,  which  was 
on  deposit  to  pay  said  cheeky  as  called  for  bj 
said  check — without  the  consent,  knowledge, 
or  agrepment  of  the  defendant,  and  withoat 
the  authority  of  any  custom  authorizing  him 
so  to  do,  the  runner  took  the  check  of  J.  J. 
Nicholson  A  Sons  on  the  Western  National 
Bank  in  payment  of  said  check,  and  surren- 
dered said  check  of  the  defendant  to  said  Nich* 
Olson  A  Sons.  This  was  done  by  the  runner, 
the  agent  of  the  plaintiff's  testatrix.  In  direct 
▼iolation  of  the  duty  of  the  payee  of  said  check, 
and  of  the  duty  of  the  Old  Town  Bank,  the 
agent  of  Mrs.  Dodge,  In  collecting  said  check. 


WimL  ▼.  8mM,  79  U.  8.  7  WalL  447, 10  L. 
ed.  907:  1  Mone,  Banks  ft  Banking,  gg  940^ 
247;  9  Morse,  Banks  ft  Banking,  gg  421,  496;. 
Batlsti  ▼.  Oammereial  NaL  Bank  w  PMadel' 
phia,  182  Pa.  118. 

He  (and   of   course  his  principal,  acting- 
through  her  agent)  ceased  to  he  the  agent  of 
Mary  A.  Dodge  and  became  the  agent  of  J.  J. 
Nicholson  ft  Sons,  to  collect  the  cSeck  on  the 
Western  National  Bank. 

1  Morse,  Banks  ft  Banking,  g  247,  p.  947; 
2  Morse,  Banks  ft  Banking,  g$  421,  490. 

Except  by  agreement  or  usage,  a  bank  haa* 
no  right  to  take  anything  but  money  in  pay- 
ment of  paper  it  holds  for  collection,  it  Itr 
takes  a  check  it  Is  agent  of  the  drawer  in  col- 
lecting the  check,  and  not  until  the  money  la 
obtained  has  It  fulfilled  its  duty  as  agent  of  the 
holder  of  the  paper. 


dishonored  for  want  of  funds  and  no  notioe  of 
protest  or  dishonor  of  the  draft  was  ever  ttiwen  to 
the  drawer  of  the  check. 

But  In  Burkbalter  ▼.  Second  Nat  Bank  of  Brie,  49 
N.  Y.  588,  it  was  held  that  If  the  cheek  was  r»> 
turned,  the  draft  recJalmed,  and  protest  made  and 
notice  given  in  due  time,  the  drawer  would  not  be 
dtacharffed. 

In  Smith  T.MiUer.  tt  K.  Y.  174.  8  Abu  Bep.  600. 
the  payee  of  a  draft  received  a  check  from  the 
drawee  and  neglected  to  present  it  for  payment 
notil  the  next  day.  when  it  was  dishonored,  where- 
as, if  it  had  been  preaented  on  the  same  day  upon 
which  it  was  received  it  would  have  been  paid. 
The  court  aaid  the  plalntifls  instead  of  insistinflr 
upon  the  money  received  the  check  of  the  drawees 
upon  one  of  the  banks  In  the  same  city.  There 
was  no  Impropriety  in  the  receipt  of  the  check  and 
as  the  drawees  were  entitled  to  the  draft  upon 
payment  of  it,  there  is  nothing  in  the  case  upon 
which  fiiult  could  be  imputed  to  the  plaintiff  in 
Bunreoder  of  the  d  raft  on  receipt  of  the  oheok.  If 
the  check  was  worthless  when  given,  or  became 
worthlei«.  before  it  oould  have  been  with  reason- 
able dilifrence  presented  for  payment,  the  loas 
would  have  fallen  upon  the  defeodanti,  and  they 
would  not  liave  been  discharged  from  their  liabil- 
ity, unlesBthe  plaintlfls  had  omitted  to  notify  them 
in  due  time  of  the  nonpayment  of  the  bill. 

When  a  check  is  taken  Instead  of  money,  by  one 
acting  for  others,  as  was  done  by  the  plaintlfrs,  a 
delay  of  prpsentraent  for  a  day.  or  for  any  time  be- 
yond that  within  which  with  proper  and  reasonable 
dihgenoe  it  uiu  be  presented,  is  at  the  peril  of  the 
party  thus  retaining  the  check  and  postponing  pre- 
sentment, as  between  him  and  thepenona  in  inter- 
eet,  whom  he  represents. 

It  was  the  duty  of  the  plalntifls  to  present  the 
check  at  the  bank,  at  least  during  the  day  on  which 
they  received  it,  and  obtain  either  the  money  or  a 
certlflcate  or  cause  the  same  to  be  protested  for 
nonpayment;  and  not  having  done  so,  they  were 
chargeable  with  negligence  and  the  consequent 
loss.  By  their  delay  and  neglect,  unless  some  evi- 
dence in  exulanation  or  excuse  can  be  given,  they 
made  the  check  their  own  and  the  defendants  were 
discharged. 

FliBt  Nat.  Bank  of  Keadvllle  v.  Fourth  Nat  Bank 
of  New  York,  77  N.  Y.  8S8,  88  Am.  Bep.  618,  was  an 
action  against  the  ooUecting  agent  for  negligence 
and  although  the  court  says  that  the  taking  of  a 
check  or  note  discharged  the  drawer  In  that  case, 
no  such  Question  was  before  the  court.  And  its  at- 
tempt to  reconcile  the  cases  of  Turner  v.  Bank  of 
Fbz  Lake,  4  Abb.  App.  Bee.  484, 8  Kcyes.  40B,  and 
Burkbalter  v.  Second  Nat.  Bank  of  Brie,  48  N.  Y. 
188.  with  Smith  v.MiUer,48  N.  Y.  174,  8  Am.  Bep. 
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8Q0,  upon  the  question  of  what  Is  necessary  to  hold' 
the  drawer,  and  misstating  the  latter  case  for  that 
purpose,  twill  not  be  likely  to  have  much  effect 
upon  the  question. 

It  will  be  noticed  that  instead  of  taking  the  broad 
ground  that  accepting  from  the  bank  something 
besides  money  will  release  the  drawer  of  a  check,, 
the  court  in  AjrnntaoN  y.  0xi«l  has  placed  its  de- 
cision more  on  the  grounds  which  rule  the  other 
class  of  esses,  but  it  would  seem  that  there  Is  a. 
broad  distinction  between  the  two  classes  and  tiiat 
the  reasons«whloh  apply  in  one  case  will  not  neoes> 
sarily  do  so  In  the  other.   A  check  on  a  banker 
calls  for  money  and  if  money  is  not  taken  when  It 
Is  presented  to  the  drawee  It  must  be  either  beoause- 
some  other  mode  of  payment  or  course  of  dealing 
is  more  conyenient  to  the  payee  or  because  it  is- 
more  advantageous  to  the  bank  that  money  should 
not  be  paid.   In  the  former  case,  i.  Sm  where  the- 
payee  for  his  own  convenience  accepts  something 
besides  money  for  the  check,  he  surely  should  not 
be  allowed  to  charge  the  drawer  with  loss  resulting 
from  such  election,  and  if  It  Is  for  the  convenience 
of  the  bank,  the  very  tact  that  the  bank  makes  the  ■ 
request  Is  so  suspicious  that  it  ought  to  put  the 
payee  upon  Inquiry  and  incite  him  to  diligence  to> 
secure  the  money,  which  unless  satisfied  of  the- 
safety  of  some  other  means  of  payment  would  re- 
quire him  to  demand  the  money  at  once.    On  the- 
other  band  It  would  not  be  a  matter  of  surprise  if 
the  drawee  of  a  bill  of  exchange  had  not  the  money 
in  his  possession  with  which  to  pay  it  and  the  giving 
of  a  check  on  his  banker  is  a  natural  and  ordinary 
means  of  converting  the  bill  into  cash  the  effective- 
ness  of  which  can  genemlly  be  tested  in  a  few 
hours  at  most.  So  that  if  there  is  nothing  suspicious 
in  the  transaction  and  due  diligence  Is  exercised  to 
convert  the  check  Into  money  or  notify  the  drawer 
of  the  bill  of  failure  of  payment,  there  can  ordi- 
narily be  no  harm  to  the  drawer  In  taking  the^ 
check.   The  distinction  is  Just  here,  in  case  of  a 
draft  on  a  private  individual,  the  presumption  la 
from  the  ordinary  course  of  business  thst  the  as- 
sistance of  a  bank  will  be  required  to  furnish  the 
money  and  a  check  is  a  proper  means  of  obtaining 
it,  where  as  a  check  on  a  bank  means  money  on 
presentment  and  if  the  bank  is  open  and  the  money 
is  not  realized,  it  must  be  because  of  some  new 
transaction  between  the  payee  and  the  bank  which 
cannot  be  regarded  as  part  of  the  drawer^s  business, 
so  as  to  make  him  responsible  for  its  suocesit  or  fail- 
ure. 

As  against  the  oollecting  agent,  the  payee  may 
make  the  receipt  of  a  check  in  payment  of  a  draft 
his  own  risk.  Haslett  v.  Oommerdai  Nat.  Bank  off 
Philadelphia,  188  Pa.  118L  H.  P.  V, 
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Smith  V.  Miller,  48  N.  Y.  171,  8  Am.  Rep. 
«90,  52  N.  Y.  645;  Dan.  Neg.  iDst.  ^  1601. 

What  was  the  duty  iocumbeDt  upon  the 
plaiDtiffB  testatrix,  the  pajee  of  said  check 
<actiDg  through  her  agent),  to  preserve  any 
rights  of  the  plaiDtiff's  testatrix  a^inst  the  de- 
fendant— the  maker  of  the  check  m  this  case — 
After  having  voluDtarily  surrendered  said  check 
cod  rtceived  the  check  of  Nicholson  &  Sons 
instead  of  taking  the  money  called  for  hy  the 
•check,  and  which  money  it  is  conceded  in  the 
•case  was  there  to  pay  said  check  when  pre- 
«ented?  Clearly  the  utmost  diligence  in  col- 
lecting said  check  thus  wrongfully  taken,  im- 
mediate presentment,  presentment  as  soon  as 
possible  by  the  use  of  the  utmost  diligence. 

1  Morse,  Banks  &  Banking,  $g  240,  247;  2 
Morse,  Banks  &  Banking,  §  421;  Smith  y. 
Miller,  svpra;  First  Nat,  Bank  of  MeadvilU  v. 
Ftmrth  Nat,  Bank  of  New  York,  16  Hun.  882, 
^  Hun,  241,  77  N.  Y.  820,  88  Am.  Rep.  618. 
«9  N.  Y.  412;  MerchanU  Nat.  Bank  of  BalU- 
more  v.  Bank  of  Commerce  of  New  York,  24  Md. 
12;  Dan.  Neg.  Inst,  g  1590;  Fernald  y.  Bush, 
131  Mass.  591. 

While  the  maker  of  a  check  is  not  discharged 
from  liability  unless  he  has  sustained  loss  or 
injury  through  the  negligence  of  the  holder  or 
payee,  he  is  discharged  if  he  has  sustained  In- 
jury or  loss  through  such  negligence. 

Dan.  Neg.  Inst  1586,  1587;  2  Morse,  Banks 
A  Banking,  §  421;  Story,  Prom.  Notes,  498; 
Merchants  Nat,  Bank  of  Boston  y.  State  Nat, 
Bank  of  Boston,  77  U.  S.  10  Wall.  647, 19  L.  ed. 
1019;  Smith  v.  MiUer,  48  N.  Y.  171.  8  Am, 
Rep.  690;  First  Nat,  Bank  of  Mcadville  y. 
Fourth  Nat,  Bank  of  New  York,  77  N.  Y.  820, 
^  Am.  Rep.  618,  89  N.  Y.  412;  Exchange 
Bank  of  Wheeling  y.  Sutton  Bank  (Md.)  28  L 
R.  A.  178. 

While  it  is  true  by  the  lawmer chant,  the 
plaintiff's  testatrix  would  have  had  the  whole 
*of  the  day  after  the  reception  of  the  check,  up 
to  8  P.  M.,  to  present  said  check,  yet  the  first 
presentment  of  the  check  fixes  the  rights  of  the 
l>arties. 

2  Morse,|Banks&  Banking,  §  426;  Dan.  Neg. 
Inst  1598:  Simpson  v.  Pacific  Mut.  L.  InS,  (S>. 
44Cal.  139;  Mimtt  y.  Buss,  16  L.  R.  A.  510, 
156  Mass.  458;  Metropolitan  Nat,  Bank  of  Chi- 
cago y.  Jones,  12  L.  R.  A.  492,  187  III.  684; 
Bom  y.  First  Nat,  Bank  of  Indianapolis,  7  L. 
R  A.  442,  128  lod.  78;  Merchants  Nat,  Bank 
of  Baltimore  y.  Bank  of  Commerce  of  New  York, 
24  Md.  12. 

A  second  presentment  is  sometimes  attempt- 
•ed  to  be  made  in  the  effort  to  preserve  the 
rights  against  the  drawer  of  a  check  or  bill, 
but  is  subject  to  whatever  loss  has  fallen  upon 
the  drawer  through  the  action  of  the  holder  or 
payee  in  consequence  of  his  action  at  the  first 
presentment. 

1  Morse.  Banks  &  Banking,  247. 

The  contiact  of  the  maker  of  a  check  with 
the  payee  is  that  the  money  shall  be  at  the 
bankers  to  pay  said  check  when  first  presented 
at  any  time  between  banking  hours  to  8  P.  M. 
of  the  day  succeeding  its  reception,  but  not 
that  it  may  be  presented  once  on  that  day,  a 
check  taken  in  place  of  the  money  called  for 
by  the  check,  and  then  that  action  ignored, 
and  a  second  presentment  be  allow^,  irre- 
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spective  of  what  loss  has  been  occasioned  to 
the  maker  by  the  action  of  the  payee. 

2  Morse,  Banks  &  Banking,  §  426:  Dan 
Neg.  Inst.  1598;  Simpson  v.  Faeifle  Mut.  L» 
Ins,  Co.  44Cal.  143;  First  Nat,  Bank  cf  Jersey 
City  v.  Leach,  52  N.  Y.  850,  11  Am.  Rep.  708; 
Minot  y.  Rubs,  Metropolitan  Nat,  Batik  of 
Chicago  v.  Jones,  and  Born  v.  First  Nat,  Bank 
of  Indianapolis,  supra, 

Messrs.  N.  R.  GUI  *  Sons,  Rich  A 
Bryan,  and  WiUi&m  B^aowery  for  ap- 
pellees: 

It  is  difficult  to  understand  how,  upon  prin- 
ciple, Mr.  Anderson  can  found  any  defense  on 
the  fact  that  a  conditional  or  tentative  pay- 
ment was  attempted  to  be  made  in  the  firat 
instance  by  the  Nicholsons,  through  their 
chedc  on  the  Western  Bank. 

As  that  abortive  payment  was  rescinded  and 
the  proper  unqualified  demand  made  for  cash 
payment  within  the  time  during  which  Ander- 
son had  agreed  the  check  would  be  honored, 
it  is  not  perceived  that  he  has  any  legal  ground 
of  complaint. 

Under  such  circumstances  he  is  still  liable. 

Turner  y.  Bank  of  Fox  Lake,  8  Keyea,  426; 
Fernald  v.  Bush,  181  Mass.  590;  Burkhalter 
y.  Second  Nat,  Bank  of  Erie,  42  N.  Y.  588; 
First  Nat,  Bank  of  Meadville  y.  Fourth  Nat. 
Bank  of  New  York,  77  N.  Y.  828, 88  Am.  Rep. 
618;  Smith  y.  Miller,  48  N.  Y.  174,  8  Am. 
Rep.  690. 

If  the  taking  of  Nicholson's  check  on  the 
Western  Bank  had  in  any  way  enlarged  or  ex- 
tended Anderson's  liability,  or  had  caused  anj 
of  the  things  necessary  to  hold  him  on^the 
check  not  to  be  done,  or  not  to  be  done  in  due 
time,  he  could  have  relied  upon  it  as  a  defense. 

2  Dan.  Neg.  Inst.  4th  ed.  §  1625;  1  Morse, 
Banks  &  Banking.  8d  ed.  §  247. 

Anderson  has  no  right  to  complain,  pro- 
vided the  absolute  demand  was  made  for  the 
payment  of  his  check  during  the  time  he  had 
agreed  it  should  be  good.  His  liability  is 
fixed  by  his  contract  and  not  by  what  might 
have  been  done  by  any  unusual  activity,  the 
necessity  for  which  no  one  could  foresee. 

aBrien  y.  Smith,  66  U.  S.  1  Black,  99, 17 
L.  ed.  64. 

If,  instead  of  suing  Anderson  on  the  con* 
tract  he  made  when  he  gave  the  check,  the 
plaintiff  had  sued  the  Old  Town  Bank  in  an 
action  on  the  case  for  negligence  in  receiving 
anything  but  money  before  surrendering  the 
check  to  the  Nicholsons,  or  for  not  having 
presented  the  Nicholson  check  at  once,  it  la 
probable  that  we  could  have  recovered. 

First  Nat,  Bank  of  MeadvilleY.  Fourth  Nat, 
Bank  cf  New  York,  77  N.  Y.  828.  88  Am. 
Rep.  618,  89  N.  Y.  416;  MerchanU  Nat.  Batik 
of  Baltimore  v.  Bank  of  Commerce  of  New 
York,  24  Md.  51. 

Although  there  is  authority  to  the  contrary. 

BusseUv,  Hankey,  6  T.  R.  12. 

McSherry*  J,,  delivered  the  opinion  of 
the  court: 

On  the  13th  of  January,  1892,  Anderson,  the 
appellant,  drew  his  check  in  favor  of  Mary 
A.  Dodge  on  J.  J.  Nicholson  &  Sons,  bankers 
in  the  City  of  Baltimore,  for  $692,08,  and  de- 
livered it  to  the  payee  the  same  day.    Sh» 
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forthwith  deposited  it  to  her  credit  in  her  ac- 
coant  with  the  Old  Town  Bank  of  the  same 
city,  duly  Indorsed  for  collection.  On  the 
following  day  the  14th,  the  Old  Town  Bank 
sent  the  check  by  its  runner  to  the  Hanking 
house  of  I^icholson  &  Sons,  where  it  was 
presented  for  payment  shortly  before  eleven 
o'clock,  A.  M.,  during  the  usual  hours  of  bus- 
iness. Anderson  had  to  his  credit  on  deposit 
with  Nicholson  &  Bons  at  that  time  $5,000 
available  for  the  payment  of  the  check.  In- 
stead of  getting  cash  for  the  check  the  runner 
accepted  in  lieu  thereof  a  check  drawn  by 
Nicholson  &  Sons  on  the  Western  National 
Bank  for  the  precise  amount  of  Anderson's 
check,  and  delivered  up  the  latter  to  Nichol- 
son &  Sons. 

The  banking  house  of  Nicholson  &  Sons 
was  situated  about  three  blocks  distant  from 
the  Western  National  Bank  and  it  would  not 
have  required  more  than  from  five  to  ten 
minutes  for  the  runner  to  have  gone  from  the 
one  to  the  other.  But  in  place  of  doing  this 
and  presenting  Nicholson  &  Sons*  check  to 
the  Western  National  Bank  and  getting  it 
cashed  or  certified,  he  took  it  to  the  Old 
Town  Bank  where  it  remained  in  the  posses- 
sion of  the  latter  until  after  Nicholson  & 
Sons  failed  and  closed  their  doors  at  1.80 
P.  M.  the  same  day.  Bv  his  failure  Ander- 
son lost  the  $5,000  on  dicposit  to  his  credit 
with  them.  Up  to  that  hour  the  Western 
National  Bank  had  ample  funds  belonging 
to  Nicholson  &  Sons  with  which  to  cash  the 
check  gi  ven  to  the  Old  Town  Bank.  Shortly 
before  three  o'clock,  and  after  the  failure  of 
Nicholson  &  Sons,  the  Old  Town  Bank  sent 
the  check  it  had  received  from  Nicholson  & 
Sons  in  lieu  of  Anderson's  check,  to  the 
Western  National  Bank,  and  presented  it  for 
payment,  but  it  was  dishonored ;  whereupon 
the  runner  went  with  it  to  the  banking  house 
of  Nicholson  &  Sons  to  surrender  it  and  to 
demand  a  return  of  Anderson's  check,  but  he 
was  unable  to  irain  admittance. 

About  5  P.  M.  of  the  same  day  the  cashier 
of  the  Old  Town  Bank  was  allowed  to  enter, 
and  at  his  instance  a  notary  took  a  copy  of 
Anderson's  check,  and  protested  the  check, 
of  which  notice  was  mailed  the  same  evening 
to  Anderson,  and  received  by  him  the  next 
day.  Subsequently  the  Old  Town  Bank 
replevined  the  check  from  the  trustees  of 
Nicholson  A  Sons,  and  still  has  it— that  case 
not  having  been  disposed  of  yet.  After  the 
Anderson  check  had  been  presented  to  Nichol- 
son &  Sons  on  the  morning  of  January  the 
14th,  and  after  the  runner  of  the  Old  Town 
Bank  had  surrendered  it  and  accepted  in  lieu 
of  it  the  check  on  the  Western  National 
Bank,  two  other  checks  were  given  by  Nich- 
olson &  Sons  upon  the  Western  National 
Bank,  one  for  $1,900  to  the  runner  of  the 
Merchants  National  Bank,  and  one  for  $1,800 
to  the  runner  of  the  National  Bank  of  Balti- 
more, and  each  of  these  was  presented  to  the 
Western  National  Bank  before  1.80  P.  M.  of 
the  same  day,  and  paid  or  certified  by  it. 

With  this  state  of  facts  existing,  the  exe- 
cutor of  Mary  A.  Dodge,  sued  Anderson  to 
recover  the  $^.03  due  by  him  to  her  when 
the  (Aeck  was  given  of  January  the  18th, 
19n;  and  the  Inquliy  presented  by  the  record 
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is,  whether,  under  the  circumstances,  Ander- 
son is  still  liable  for  that  debt.  It  was  held 
by  the  court  below  that  he  was,  and  from  the 
judgment  against  him  he  has  appealed. 

As  between  the  parties  to  a  check  the  drawer 
remains  liable  upon  it  to  the  holder  until  the 
bar  of  the  statute  of  limitations  supervenes 
and  releases  him,  if  availed  of,  unless  the 
omission  or  neglect  of  the  holder  to  present 
it  within  a  reasonable  time  afoer  its  receipt 
has  resulted  in  injury  or  loss  to  the  drawer. 

A  failure  of  the  bank  which  is  the  drawer 
of  the  check  and  which  held  on  deposit  a 
fund  to  meet  it,  by  which  failure  that  fund 
is  lost,  presents  the  usual,  if  not  the  only,, 
case  in  which  delay  of  the  holder  in  making 
presentment,  or  giving  notice  of  dishonor, 
devolves  loss  upon  him.  Dan.  Neg.  Inst,  g 
1590. 

Speaking  generally,  what  is  a  reasonable 
time  depends  on  the  facts  of  each  particular 
case;  but  it  is  thoroughly  settled  that  the 
reasonable  time  allowed  the  holder  for  pre- 
senting a  check  when  he  receives  it  in  the 
same  place  where  the  bank  on  which  it  is 
drawn  is  located,  is,  till  the  close  of  bank- 
ing hours  on  the  next  secular  day ;  and  if  in 
the  meantime  the  bank  fails  the  loss  will  fall 
on  the  drawer.  Dan.  Neg.  Inst,  g  1591; 
Byles,  Bills,  *14;  Moule  v.  Broton,  4  Bing. 
K  G.  266 ;  Boddington  v.  Sehleneker,  4  Barn. 
&  Ad.  752. 

Every  drawer  of  a  check  assumes  the  risk 
of  the  drawee's  solvency  during  that  period 
of  time.  It  is  consequently  obvious  that 
Anderson  would  have  continued  liable  had 
the  check  been  presented  on  the  fourteenth 
during  business  hours  though  after  the  fail- 
ure of  Nicholson  &  Son.  But  it  was  pre- 
sented to  Uie  drawees  before  the  failure,  and 
would  have  been  paid  when  presented,  had 
the  cash  been  then  demanded;  or  had  the 
check  on  the  Western  National  Bank  been 
presented  for  payment  or  certification  at  any 
time  that  day  before  Nicholson  &  Sons  act- 
ually suspended  and  closed  their  doors,  the 
monev  would  have  been  obtained.  Whilst, 
therefore,  it  is  apparent  that  the  mere  pas- 
sivity of  the  holder— her  mere  failure  to  pre- 
sent the  check  on  the  fourteenth,  prior  to  the 
suspension  of  the  drawees — would  not  of  it- 
self have  discharged  the  drawer ;  yet,  another 
element  has  entered  into  the  case,  and  the 
holder  having  chosen  to  present  the  check 
before  there  was  any  obligation  on  her  part 
to  do  so,  and  having,  furthermore,  chosen, 
through  her  agent,  to  surrender  It  and  to  ac- 
cept tne  drawee's  check  instead  of  money, 
what  then  became  the  degree  of  diligence 
which  she  owed  to  Anderson  in  order  to  still 
hold  him  liable?  This  is  the  crucial  question 
in  the  case. 

Now,  a  check  on  a  bank  or  banker  is  pay- 
able in  money,  and  in  nothing  else.  Morse, 
Banks  &  Banking,  2d  ed.  p.  268. 

The  drawer  having  funds  to  his  credit  the 
drawee  has  a  right  to  assume  that  the  payee 
will,  upon  presentation,  exact  in  payment 
precisely  what  the  check  was  given  for,  and 
that  he  will  not  accept,  in  lieu  thereof,  some- 
thing for  which  it  had  not  been  drawn.  It 
is  certainly  not  within  his  contemplation  that 
the  payee  should,  apon  presentation,  instead 
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of  requiring  tho  cuh  to  be  paid,  accept  at 
fhe  drawer's  risk  a  check  of  the  drawee  upon 
some  other  bank  or  banker.  The  holder  bad 
a  right  to  make  immediate  demand  for  pay- 
ment upon  receipt  of  Anderson's  check, 
though  she  was  not  bound  to  do  so.  When 
her  agent,  the  Old  Town  Bank— the  collect- 
ing bank  being  the  agent  of  the  holder— 7>0(^0 
y.  Ilreedman*9  8av,  dt  T.  Ch,,  98  U.  8.  879, 
28  L.  ed.  920,  did  make  demand  it  was  only 
authorized  to  receive  money,  Wardy,  Bmiih, 
74  XJ.  S.  45t,  19  L.  cd.  209,  and  the  accepUnoe 
by  the  collecting  agent  of  anything  else  ren- 
dered it  as  liable  to  the  holder  as  though  it 
had  collected  the  cash.  Fifth  Nat.  Bank  of 
Pittsburgh  y.  AihwoHh,  128  Pa.  212,  2  L.  R. 
A.  491.  The  acceptance  of  Nicholson  &  Sons' 
check  on  the  Western  National  Bank  was  ei- 
ther payment  of  Anderson's  check  or  it  was 
not.  If  it  was, as  it  would  be  according  to  the 
Massachusetts  doctrine  Duncan  y.  KiinbaU,  70 
U.  B.  8  Wall.  87.  18  L.  ed.  60,  then  his  liabil- 
ity  was  extinguished.  If  it  was  not  a  pay- 
ment, then  the  holder's  collecting  agent  is  re- 
sponsible to  her  for  hayine  ffiyen  up  the  check 
without  payment;  and  if  injury  resulted  to 
Anderson  by  reason  of  that  agent's  failure  to 
use  due  diligence  in  conyerting  Nicholson  & 
Sons'  check  Into  money,  then  also  is  Ander- 
son discliarged,  because  the  agent's  failure 
to  use  due  diligence  is  the  failure  of  that 
agent *s  principal.  But  whilst  a  check  drawn 
bona  fide  on  a  banker  haying  funds  of  the 
drawer  is  prima  facie  payment,  if  accepted 
as  cash,  WoodvUU  y.  Beed,  26  Md.  190,  still, 
in  the  absence  of  an  express  agreement,  the 
acccptnnce  of  a  check  of  either  the  debtor  or 
a  third  party  is,  in  fact,  merely  conditional 
payment,  that  is,  satisfaction  of  the  debt,  if 
and  when  paid,  Haines  y.  Pearee,  41  Md.  221 ; 
but  the  acceptance  of  such  check  implies  an 
undertaking  of  due  diligence  in  presentincr 
it  for  payment,  and  if  the  party  from  whom 
it  is  reoeiyed  sustains  loss  by  want  of  such 
diligence,  it  will  be  held  to  operate  aA  actual 
Day ment,  Kilpatriek  y.  Home  Bldg,  d  L.  Asio, 
119  Pa.  80 ;  Middlesex  Freelidd&n  y.  Thomas, 
20  N.  J.  Eq.  89.  What,  then,  is  the  degree 
of  diligence  required  under  such  conditions? 
Tho  rule  fixing  the  close  of  business  hours 
of  the  next  secular  day  as  a  reasonable  time 
within  which  a  check  may  be  presented  so  as 
to  hold  the  drawer  when  drawn  on  a  bank  in 
the  same  place  where  it  is  deliyered,  has  re- 
lation only  to  the  contract  and  liability  of 
the  parties  to  the  instrument,  and  does  not 
apply  to  a  check  given  by  the  drawee  to  the 
payee,  or  to  the  agent  of  the  pavee,  of  the 
original  check,  upon  its  surrencler.  'There 
is  no  unbending  or  inflexible  rule  ffoverning 
this  latter  condition  of  facts,  and  in  the  na- 
ture of  th  i  n  gs  t  here  couM  not  wet  1  be.  What 
would  be  due  diligence  under  one  condition 
of  facts  might  be  negligence  under  different 
circumstances;  and  all  that  can  be  definitely 
laid  down  is  that  each  case  must  in  this  par- 
ticular be  decided  upon  its  own  peculiar 
facta,  though  in  no  instance  can  the  liability 
of  the  drawer  be  extended  beyond  the  period 
which  would  ordinarily  limit  it.  The  holder 
of  a  substituted  check  taken  upon  the  surren- 
der of  the  original  check  to  the  drawee  there- 
of must  use  such  diligence  in  presenting  it 
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for  payment  as  a  pmdent  man  would  un<1«r 
like  conditions  use.  This  impoees  no  hard- 
ship upon  the  person  who  yoluntarily  acoept» 
the  drawee's  check  instead  of  cash.  If  he  lia» 
had  ample  and  abundant  time  to  oonyert  the- 
drawee's  check  into  money  and  still  omits  t» 
do  so  he  obviously  has  not  used  doe  dili- 
gence, and  the  results  of  such  neffligenco- 
should  not  be  visited  upon  the  original  drawer 
who  was  in  no  way  responsible  therefor. 

Whether  a  delay  to  present  a  drawee**, 
check  till  the  close  of  business  hours  is  due- 
diligence  cannot  be  asserted  as  an  inyariabl*- 
rule.  In  some  instances  it  might  be,  whilst 
in  others  it  would  manifestly  not  be.  W» 
have  said  that  what  is  due  diligenoe  or  a. 
reasonable  time  within  which  to  make  pre- 
sentment, depends  upon  the  circumstances  of 
each  case ;  and  so  the  authorities  hold.  Thi» 
too  is  by  45  and  46  Vict.,  chap.  61,  S  45— 
Bills  of  Exchange  Act— the  statutory  law  of 
England. 

Where  the  facts  are  undisputed  it  is  a  ques* 
tion  of  law  for  the  court.    BeU  y.  BofferUawi^ 
Bank,  7  Oill,  228;  Soiseer  y.  Farmen  Bank 
of  Maryland,  4  Md.  409 ;  Staylor  t.  Bail.  24 
Md.  184;    Woodruff  v.  Plant,  41  Conn.  844. 
That  a  higher  degree  of  diligence  is  de- 
manded under  facts  like  those  before  us  thnxt 
that  which  obtains  between  the  parties  to  tho 
instrument  is  obvious,  because,  as  we  have- 
said,  the  drawer  of  the  original  check  must 
be  held  to  have  contemplated  that  when  pre- 
sented it  would  be  paid  in  money  only,  and 
the  payee  and  drawee  have  no  right,  except 
at  their  own  peril,  to  substitute  some  other 
mode  of  settlement  which  results  in  injury 
to  the  drawer.    People  y.  Oromwell,  102  N. 
T.  477. 

Had  the  holder  through  her  agent  caused 
Anderson's  check  to  be  certified  oy  Nichol- 
son &  Sons  the  drawer  would  have  been  dis- 
charged ai  once.     Flrit  Nat.  Bank  of  Jersey' 
Oity  v.  Leaeh,  62  N.  T.  860,  11  Am.  Rep. 
708 ;   Girard  Bank  y.  Bank  of  Psnnsylvani^ 
Twp.  89  Pa.  92,  80  Am.  Dec.  607 ;  First  Nat. 
Bank  of  Washington  t.  Whitman,  94  U.  & 
848,  24  L.  ed.  229. 

'The  reason  for  this  is,  that  as  soon  as  the- 
check  is  certified  the  funds  cease  to  be  under 
the  control  of  the  depositor  ana  pass  under 
the  control  of  the  person  who  procures  the 
certification  of  the  check  drawn  in  his  favor. 
But  whilst  the  transaction  before  us  was  dif- 
ferent, the  drawer  was  undoubtedly  placed 
in  a  position  of  peril  Ir^  the  act  or  the  col- 
lecting agent.    When  Nicholson  &  Sons  gave- 
to  the  Old  Town  Bank  their  check  in  ex- 
change for  Anderson's  it  is  a  legitimate  in- 
ference, founded  on  the  well  known  and  uni- 
versal custom  and  course  of  dealing  on  the- 
part  of  banks  and  bankers,  that  tliey  charged 
Anderson's  account  with  the  amount  of  that 
check  and  thus  reduced  the  sum  to  his  credit 
$692.03  below  the  $5,000  which  stood  there- 
beforu  his  check  to  Mrs.  Dodge  had  been  pre- 
sented and  taken  up.    He  could  not  probahly 
have  checked  out  at  noon  on  January  the  14th 
the  whole  $5,000  because  his  account  had.  aa 
the  necessary  result  of  the  act  of  the  Old 
Town  Bank,  been  reduced  the  exact  amount 
of  his  check  to  Mrs.  Dodge,  in  lieu  of  whicb 
the  Old  Town  Bank  had  accepted  Nicholson 
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'&  Sona'  check  on  the  Western  National  Bank. 
Uis  control,  therefore,  over  that  much  of  his 
•deposit  might  have  heen  as  effectually  gone 
-as  if  his  check  had  heen  certified  by  Nichol* 
aon  &  Sons.  This  circumstance,  whilst  not 
making  Nicholson  &  Sons'  check  to  the  Old 
Town  Bank  a  payment,  unless  specially 
■agreed  to  be  taken  as  such,  serves,  though 
adverted  to  only  by  way  of  illustration,  to 
•emphasize  the  necessity  the  Old  Town  Bank 
was  aoder  of  promptness  and  diliffenoe  in 
«>llecking  the  dieck  on  the  Western  National 
Bank,  or  of  having  it  duly  certified  with  a 
Tiew  of  both  relieving  itself  from  liability 
to  Mrs.  Dodge  and  also  of  holding  Anderson 
liable  as  drawer,  in  the  event  of  a  refusal  br 
the  Western  National  Bsnk  to  honor  Nichol- 
son &  Sons'  check  on  it. 

We  hold,  then,  that  when  the  payee  of  a 
•check,  or  his  agent,  takes  from  the  drawee, 
who  has  ample  funds  of  the  drawer,  a  check 
of  the  drawee  on  some  other  bank  or  banker 
instead  of  money,  he,  the  payee,  or  his  agent, 
must  use  the  utmost  diligence  to  present  the 
substituted  check  for  payment;  2  Dan.  Neg. 
Inst.  §  005 :  8  Randolph,  Com.  Paper,  %  1106 ; 
Smith  ▼.  Miller,  48  N.  T.  171,  8  Am.  Rep. 
490.  5a'N.  T.  545 ;  Eoit  River  Bank  v.  Qed^ 
ney,  4  E.  D.  Smith,  582;  MerchanU  Nai. 
Batkk  of  New  York  v.  Samuel,  20  Fed.  Rep. 
4S64;  fieaple  v.  OrwrnweU  eupra;  MerehanU 
yat.  Bank  of  Baltimore  v.  Bank  of  Commerce 
of  New  Tori,  24  Md.  12 ;  Ghitty,  Bills,  18th 
Am.  ed.  *400. 

While  the  Old  Town  Bank  was  not  liound 
to  have  made  demand  upon  Nicholson  &  Sons 
when  it  was  made,  still  having  made  it, 
4iDd,  by  its  own  choice,  not  having  received 
the  cash,  it  cannot,  if  it  has  not  used  due 
•diligence,  claim  the  right  to  undo  what  it 
had  done,  and  by  a  suWseqnent  demand  put 
itself  in  the  position  it  would  have  occupied 
had  it  not  made  the  first  demand  at  the  time 
It  did  make  it,  or  done  the  act  it  then  did. 
^  If  presentment  for  payment  be  actually  made 
on  the  very  day  the  check  is  drawn  and  pay- 
ment tendered,  the  holder  cannot  then  change 
his  mind  and  leave  the  funds  at  the  drawer's 
risk  until  the  next  day.  He  is  allowed  until 
the  next  day  as  matter  of  convenience  and 
accommodation  to  him,  and  whilst  he  need 
not  hurry  to  make  presentment  the  same  day, 
having  once  done  so,  he  has  fixed  the  money 
at  his  own  risk."  2  Dan.  Neg.  Inst.  J  1598, 
citing  Simpeon  t.  Pacific  Hut,  L.  Jne,  Oa. 
44  Cal.  141. 

That  Anderson  was  in  fact  injured  by  what 
was  done  is  manifest,  and  it  is  no  answer  to 
«S7  he  might  or  would  have  been  equally  in* 
Jnred  had  the  holder  of  the  check  remained 

Sasslve  until  after  the  failure  of  Nicholson 
'>  Sons.  In  the  one  case  the  injury  was  the 
direct  result  of  the  payee's  negligence  after 
the  presentation  of  Anderscxi's  check  to  the 
drawees;  in  the  other,  had  it  occunwd,  it 
vould  have  been  only  incident  to  a  mere 
permission  or  lawful  inaction  or  passivltv. 
The  record  shows  that  the  runner  of  the 
Old  Town  Bank  presented  Anderson's  check 
«t  the  counter  of  Nicholson  &  Sons  about  ten 
torty.five  A.  M.  That  Anderson  had  at 
that  time  ample  funds  to  his  credit  with  the 
drawees  for  its  payment  in  cash,  but  that 
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the  runner  surrendered  the  check  and  accepted 
Nicholson  &  Sons'  check  on  the  Western  Na- 
tional Bank  in  lieu  of  the  cash.  This  check 
was  not  presented  to  the  Western  National 
Bank  for  nearlv  four  hours  after  its  receipt, 
though  with  due  diligence  it  might  hav« 
been  presented  either  five  or  ten  minutes  after 
it  went  into  the  possession  of  the  agent  of 
the  Old  Town  Bank ;  and  if  it  had  been  then 
presented,  or  even  had  been  presented  within 
two  and  a  half  hours  after  its  receipt,  it 
would  have  been  paid. 

The  record  further  shows  that  two  other 
checks  for  considerable  amounts  were  drawn 
by  Nicholson  &  Sons  on  the  Western  National 
Bank  after  the  delivery  of  the  one  to  the  run- 
ner of  the  Old  Town  Bank,  and  both  of  these 
were  presented  and  paid  or  certified  before 
Nicholson  &  Sons  closed  their  doors.  Qad 
the  same  diligence  been  used  by  the  Old 
Town  Bank  the  check  delivered  to  it  would 
have  been  paid  also.  But  no  such  diligence 
was  used,  and  because  it  was  not  the  check 
was  dishonored.  Anderson  was  not  privy  to 
the  transaction,  and  obviously  ought  not  to 


be  held  responsible  for  the  negligence  of  the 
payee's  own  agent.  If  he  shoolu  be  the  Old 
Town  Bank  would  be  discharged  from  all 


responsibility,  thoueh  by  its  acts,  and  not  by 
his,  the  loss  would  fall  on  him.  He  would 
he  held  because  of  its  failure  to  use  due  dili- 
gence, though  it  was  the  payee's  and  not  his 
agent. 

Smith  y.  MUler,  eupra,  was  an  action  for 
unpaid  balance  of  the  price  of  goods  sold  by 
the  plaintifFs  to  the  defendants.  The  defend- 
ants set  up  a  defense  of  payment  by  a  draft 
drawn  by  them  on  James  K.  Place  &  Co., 
of  New  York,  to  the  order  of  the  plaintifFs. 
The  draft  was  received  by  the  plaintiffs  by 
mail  on  the  mominff  of  it^ovember  19,  and 
was  immediately  indorsed  by  the  plaintiffs, 
and  at  about  1. 80  in  the  afternoon  of  the  same 
day  was  presented  for  payment  at  the  count- 
ing house  of  J.  K.  Place  &  Go. ,  the  drawees, 
who  were  merchants  in  New  York  in  good 
standing.  In  payment  of  the  draft  J.  K. 
Place  &  Co.  gave  their  check  on  the  Manu- 
facturers' National  Bank  to  the  order  of  the 
plaintiffs  for  the  full  amount.  At  the  time 
the  check  was  received  by  the  plaintiffs  J. 
K.  Place  &  Co.  had  funds  in  the  bank  to 
meet  the  check,  which  would  have  been  paid 
had  it  been  presented  on  that  day.  The 
check  was  deposited  on  the  same  afternoon 
in  the  Citizens  Bank  for  collection  and  was 
not  presented  for  payment  at  the  Manufact- 
urers' Bank  till  12  H.  the  next  day,  on  the 
morning  of  which  day  J.  E.  Place  &  Co. 
failed  and  on  that  account  payment  of  this 
check  was  refused.  It  was  held  the  plain- 
tiffs could  not  recoveiion  two  grounds,  the 
second  of  which  was  their  negligence  in  not 
presenting  the  check  for  payment  upon  the 
day  they  received  it,  although  they  had  but 
two  hours  on  that  day  in  which  to  present  it. 
In  the  course  of  its  opinion  the  court  said : 
**  But  a  check  is  payable  instantly ;  and  as 
between  the  drawer  aud  payee  the  later  ha* 
in  analogy  to  the  rules  applicable  to  inland 
bills  of  exchange,  until  tne  day  after  the  re- 
ceipt of  a  check  to  present  it  for  payment 
when  drawn  on  a  bank  in  the  same  pli 
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where  given  and  reoeiyed.  But  the  duty  of 
the  plaintiffs  to  the  defendants  is  not  deter- 
mined by  that  rule  of  commercial  law. 
That  rule  has  respect  only  to  the  contract 
liability  of  the  parties  to  the  instrument. 
When  a  check  is  taken  instead  of  money,  by 
one  acting  for  others,  as  was  done  by  the 
plaintiffs,  a  delay  of  presentment  for  a  day 
or  for  any  time  beyond  that  within  which 
with  proper  and  reasonable  diligence  it  can 
be  presented,  is  at  the  peril  of  the  party  thus 
retaining  the  check  and  postponing  present- 
ment, as  between  him  and  the  persons  in  in- 
terest whom  he  represents. 

Two  checks  drawn  later  in  the  day,  one 
for  $11,000  and  one  for  $9500,  were  presented 
at  the  bank  and  certified  before  8  o'clock  of 
that  day  and  subsequently  paid.  The  same 
diligence  by  the  plaintiffs,  as  was  exercised 
by  the  holders  of  these  checks,  would  have 
obtained  the  money.  ...  By  their  de- 
lay and  neglect  they  .  .  .  made  the 
checks  their  own  and  the  defendants  were 
discharged. " 

Merchants*  Nat,  Bank  of  NevS'.York  t.  Bam" 
nd,  supra,  was  a  suit  by  the  indorsee  of  a 
draft  against  the  drawers.  It  was  received 
by  the  plaintiffs  on  June  18,  1883,  and  pre- 
sented lor  payment  on  the  same  day.  Instead 
of  paying  cash  the  drawees  gave  the  plain-, 
tiffs  a  check  on  their  bank  in  New  York, 
which  was  accepted  and  the  draft  was  deliv- 
ered up  to  the  payee.  The  check  was  not 
g resented  until  June  19,  and  was  then  dis- 
onored.  Upon  refusal  plaintiff  went  to  the 
drawees  of  the  draft  and  returned  the  check 
and  received  the  draft  back  again,  and  upon 
the  same  day  had  it  protested  for  nonpay- 
ment. Thereafter  it  Instituted  this  suit. 
The  verdict  was  for  defendants.  The  court 
said :  **  The  payment  of  the  draft  was  to  be 
in  cash ;  and  if  anything  except  cash  was  re- 
ceived and  in  consequence  thereof  the  drawer 
of  the  draft  was  damnified,  then  the  damages 
sustained  he  has  a  right  to  be  indemnified 
for  by  the  negligent  party.  .  .  .  The  draft 
should  have  been  paid  in  cash;  and  if  the 
plaintiff  chose  to  receive,  instead  of  cash,  the 
drawee's  check,  it  did  so  at  its  own  risk,  and 
if  any  loss  followed  the  plaintiff  must  bear 
the  same."    Z 

Merchants*  Nat.  Bank  of  Baltimore  v.  Bank 
of  Commerce  of  New  York,  supra,  though  not 
strictly  in  point  throughout  is  an  express 
decision  as  to  what  constitutes  negligence  on 
the  part  of  a  collecting  agent.  There  the 
New  York  Bank  transmitted  to  the  Balti- 
more Bank  for  collection  a  draft  drawn  by 
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Hoffman  &  Go.  on  Josiah  Lee  &  Co.  It 
received  on  the  morning  of  October  90,  1860, 
and  presented  by  the  runner  of  the  Merchants* 
Bank  to  the  drawees  at  1  P.  M.  of  the  same 
day.  Lee  &  Co.  gave  the  runner  a  check 
drawn  by  them  on  the  Mechanics'  Bank,  and 
the  runner  surrendered  the  draft,  and  thons^b 
the  banking  house  of  Lee  &  Co.  and  the 
Mechanics'  Bank  were  in  the  same  block, 
he  took  the  check  to  the  Merchants'  Bank 
without  presenting  it  for  payment.  A  little 
before  8  P.  M.  of  the  same  day  the  chedk 
was  presented  to  the  Mechanics'  Bank  bat 
dishonored  and  Lee  &  Co.  suspended.  The 
runner  of  the  Merchants'  Bank  returned  the 
check  to  Lee  &  Co.  and  got  back  the  draft 
and  had  it  protested.  Other  checks  dravni  by- 
Lee  &  Co.  after  the  one  in  question,  and  ag- 
gregating $18,000,  were  presented  and  paid. 

There  was  evidence  tending  to  show  that 
Lee  &  Co.  were  of  doubtful  credit,  and  upon 
this  point  there  was  some  conflicting  evi- 
dence. The  court  instructed  the  jury  that 
the  Bank  of  Commerce  was  entitled  to  recover 
from  the  Merchants'  Bank  provided  the  jury 
found  that  the  Merchants*  Bank  in  failing 
to  present  the  check  of  Lee  &  Co.  for  pay- 
ment before  8  P.  M.  was  guilty  of  a  want 
of  due  care,  skill,  and  diligence  in  their  em- 
ployment as  collectors  of  the  draft,  and  pro- 
vided they  also  found  that  the  check  on  the 
Mechanics'  Bank  would  have  been  paid  had 
it  been  presented  for  payment  between  the 
hours  of  1  and  2  o'clock  of  that  day. 

The  verdict  was  for  the  Bank  of  Commerce 
and  the  judgment  entered  thereon  was  af- 
firmed upon  appeal.  The  negligence  which 
made  the  collecting  agent  liable  to  its  prin- 
cipal, the  Bank  of  Commerce,  was  its  aelay 
of  one  hour  in  presenting  Lee  &  Co's  check 
for  payment. 

It  follows  from  the  views  we  have  ex- 
pressed that  the  Old  Town  Bank,  as  the  ap- 
pellee's testatrix,  failed  to  use  due  diligence 
and  skill  to  collect  the  check  given  to  it  by 
Nicholson  &  tions  on  the  Western  National 
Bank,  whereby  injury  was  done  to  Anderson, 
and  as  a  consequence,  that  Anderson  was  dis- 
charged. 

This  being  so,  there  was  error  .in  granting 
the  appellee's  prayer  and  in  rejecting  the 
appellant's  first  prayer.  The  latter  should 
have  been  granted,  and,  as  it  is  decisive  of 
the  case,  the  judgment  must  be  reversed  with- 
out awarding  a  new  trial. 

Judgment  reversed  with  costs  above  and  Mow^, 
and  without  unoarding  «  imw  UriuL 
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Josephine  EOFEA,  by  Next  Friend,  Appt, 

«.. 

John  ROSIOKY,  Admr.,  etc.,  of  John  8pi- 

linek.  Deceased  et  al. 


(. 


.Neh.. 


.) 


*!•  Speelflo  p«rft»rauuiee^of  m  jiarol 
contract  will  be  enibreed  hy  a  oourt  of 
equity  where  one  party  haa  irboUy  and  the 
other  i»artly  performed  It,  and  Iti  nonf ulflUment 
on  the  one  band  wouJd  amount  t.o  a  fraud  on  the 
party  who  haa  fully  performed  it. 

8.  Speeille  pcrftirmance  is  »  matter  of 
discretion  in  a  court,  which  withholds  or 
granta  relief  according-  to  the  drcnmstances  of 
each  partloular  case,  where  the  general  rules 
and  principles  governing  the  oourt  do  not  fur- 
nish any  exact  measure  of  justice  between  the 
parties. 

8.  Held,  tbat  tbe  oral  contract  In  tbie 
caee  poceeflaaed  the  elements  of  eer» 
tainty*  and  the  proof  establishing  it  ?ras  suHI- 
dently  clear  and  satisfactory. 

4*  A  §^1  about  seventeen  months  old 
was  graven  hy  her  parents  to  her  uncle 

and  aunt  under  an  agreement  that  they  would 
adopt  her,  and  rear,  nurture,  and  educate  her, 
and  tbat  she  was  to  be  as  their  own  child,  and  at 
their  death  to  receive  or  be  left  all  the  property 
which  they  might  own.  She  lived  with  them  un« 
til  they  died,  some  ten  years  afterwards,  took 
their  name,  did  not  recogafze  or  know  her  own 
father  and  mother  in  the  true  relation,  but  knew 
them  as,  and  called  them,  uncle  and  aunt,  and 
knew  and  recognized  her  uncle  and  aunt  as 
father  and  mother.  Tbe  uncle  and  aunt  died 
possessed  of  real  estate  in  the  city  of  Omaha,  the 
title  to  which  they  did  not,  either  by  deed  or 
will,  transfer  to  the  child.  HeUl,  that  there  was 
such  a  part  performance  of  tbe  contract  by  tbe 
parties  thereto  as  entitled  her  to  a  decree  giving 
her  the  title  to  the  property  by  way  of  speciflo 
performance  of  the  contract, 

aane  26,  18M.) 

APPEAL  by  complainant  from  a  judgment 
of  tbe  District  Court  for  Douglas  County 
in  favor  of  defendants  in  an  action  brought  to 
compel  specific  performance  of  a  contract  to 
convey  real  estate.    Bevened. 

Tbe  facts  are  stated  in  the  opinion. 

Jiestr;  Switsler  &  Mcintosh  for  appel- 
lant. 

Meurt.  Mahoney*  Minahan  &  Smyth, 
for  appellees: 

The  contract  must  be  enforced,  if  at  all,  as 
laid.  If  the  court  cannot  decree  the  perform- 
ance of  the  whole  contract,  it  will  not  enforce 
any  part  of  it 

Thayer  ▼.  Rock,  18  Wend.  68;  Pond  t. 
Bhitan,  8  L.  R  A,  414, 182  lU.  813;  Meyen  y. 

^fleadnotes  by  Habbibon,  J, 


Koxa— As  to  validity  of  agreement  to  pay  money 
or  give  property  after  the  death  of  promisor,  see 
wAt  to  Krell  v.  Oodman  (Mass.)  14  L.  B.  A.  860. 

Tor  a  ooUeotion  of  authorities  upon  the  question 
of  specific  performance  of  a  parol  contract  to  con- 
voy real  estate,  see  note  to  Frame  ▼.  Frame  (W. 
Va.)SL.B.A.8aL 
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Bdhemp,  67  111.  471:  PranU  v.  SchtiUe,  IS  m. 
App.  02;  Haa  v.  LoomU,  68  Mich.  709;  Water- 
man, Spec.  Perf.  §  889;  MekeU  ▼.  Eaneoek,  T 
BeG.  M.  A  G.  800;  Scmth  WaU$  R,  Co,  t.  Wy 
t/ies,  1  K&j  &  J.  186,  5  DeG.  M.  &  G.  880. 

Tbe  plamtiff  was  not  adopted  by  tbe  Spi- 
lineks  according  to  statute.  Neither  was  there 
any  attempt  to  follow  the  proyistons  of  our 
code.  Tbe  law  of  adoption  was  not  and  ia* 
not  a  part  of  the  common  law.  It  is  purely 
statutory. 

Where  the  statute  i>oint8  out  the  way  in- 
which  a  thing  shall  be  done,  tbat  is  tbe  way 
and  tbe  only  way  in  which  it  may  be  done. 

Teetimseli  Town  Site  Case,  8  Neb.  284;  Keith 
V.  TOford,  12  Neb.  273;  Shearer  v.  Weaver,  66 
Iowa,  578;  Boux  t.  Bates  County,  61  Mo.  891. 

A  court  of  eouity  cannot  specifically  en- 
force that  part  of  the  contract  which  imposea- 
upon  the  Spilineks  the  duty  of  legally  adopt- 
ing the  plaintiff. 

To  specifically  enforce  that  part  of  the  con- 
tract tbe  court  would  have  to  dispense  with 
the  regulations  ordained  by  statute  touching: 
tbe  adoption  of  children.  This  a  court  of  eq- 
uity will  not  do,  because  it  haa  not  and  never 
has  had  the  power. 

Shearer  v.  Weaver,  iupra;  Story.  Eq.  Jur. 
§g  96,  177;  Long  t.  Bemtt,  44  Iowa,  863; 
I/oux  y.  Bates  County,  supra;  Schouler,  Dom. 
Rel.  232. 

Does  tbe  record  show  anything  in  that  trans- 
action which  proves  or  tends  to  prove  an 
agreement  to  adopt?  Surely  not  Then  there 
was  no  agreement  at  the  time  stated  in  the 
petition.  If  there  was  an  agreement  at  any 
other  time  the  contract  must  be  amended  and. 
that  the  plaintiff  cannot  do.  She  must  recover 
upon  it  as  laid  in  the  bill  or  not  at  alL 

Cronk  v.  TrumblU,  66  111.  428. 

The  onlv  testimony  ^tending,  even  in  the 
remotest  degree,  to  prove  the  agreement  la 
that  of  the  Kofkas — testimony  under  tbe  cir- 
cumstances, owin^  to  their  relationship  to  the 
child,  most  unsatisfactory. 

Eyre  v.  Eyre,  19  N.  J.  Eq.  102;  Cooper  t. 
Carlisle,  17  N.  J.  Eq.  525;  CW«  v.  PotU,  10  N. 
J.  Eq.  67;  Cooper  v.  Pena,  21  CaL  404. 

The  whole  testimony  shows  conclusively 
that  tbe  child  would  have  been  adopted  le- 
gally by  the  Spilineks,  would  today  be  the 
heir  of  all  their  property,  if  the  Kofka's  gave 
their  consent.  But  they  did  not,  and  upon 
their  heads  must  rest  tbe  blame.  They  can- 
not complain  now  and  ask  a  court  to  do  for 
*them,  even  if  it  had  the  i>ower,  that  which 
for  ten  years  they  persistently  refused  to  do 
for  themselves.  They  are  guilty  ol  laches 
against  which  this  court  will  not  relieve. 
Spilinek  was,  in  the  language  of  the  authori- 
ties, ready,  desirous,  prompt,  and  eager  at  all 
times  to  cany  out  tbe  alleged  agreement. 

Pom.  Eq.  Jur.  §  1408;  Story,  Eg.  Jur. 
§  771:  Alley  v.  Deschamps,  18  Yes.  Jr.  225; 
CampheU  v.  Eicks,  19  Ohio  St.  483;  Bubbell  v. 
Von  Schoening,  49  N.  Y.  326;  Williams  v.  Bart, 
116  Mass.  518;  Ludtum  v.  Buckingham,  85  N. 
J.  Eq.  71. 

The  court  will  not  specifically  enforce  anr- 
contract,  whether  it  be  oral  or  written,  antu; 


See  also  33  L.  R.  A.  369;  35  L.  H-  A.  1C7;  43  L.  R.  A.  427. 
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the  following  elements  appear  tberein,  to  wit: 
-valuable  consideration,  certainty  as  to  its  sob- 
Ject-matter,  its  stipulations,  its  fairness,  its 
parties  and  the  drcumstanoes  under  which  it 
was  made.  It  must  be  mutual;  it  must  be  per- 
fectly fair,  equal,  and  just  in  its  terms  and  in 
its  circumstances. 

Minium  y.  Seymour,  4  Johns.  Ch.  497,  1  L. 
^.  914;  Butman  ▼.  Pmter,  100  Mass.  887: 
mc7iol8  Y.  WiUiami,  22  N.  J.  £q.  68;  Boger$ 
V,  Saunden,  16  Me.  92,  88  Am.  Dec.  635;  Sen- 
^ict  ▼.  Lyncft,  1  Johns.  Ch.  870,  1  L.  ed.  175, 
7  Am.  Dec.  484;  WiUard  t.  Tayloe,  75  U.  8. 
4  Wall.  557, 19  L.  ed.  501;  Wood»y.  Farmare, 
10  Watts.  208. 

The  alleged  contract  is  not  certain  either  In 
its  subject-matter,  its  purposes,  or  the  drcum- 
:stancea  under  which  it  was  made. 

If  the  court  doubt  it  must  refuse  the  relief. 

Hennessey  ▼.  Woolworih,  128  U.  8.  488,  82 
L.  ed.  500;  PureeU  y,  Coleman,  71 U.  8. 4  Wall. 
917,  18  L.  ed.  436;  Niekerson  t.  Nickerson,  127 
U.  8.  668,  82  L.  ed.  814;  Browne,  Stat.  Fr. 
•8§  487,  491;  Watpole  v.  Orford,  8  Ves.  Jr.  419. 

What  property  was  she  to  have?  "All  their 
property  at  the  time  of  their  death."  What 
joes  that  mean?  If  both  died  together  the 
meaning  is  clear.  But  if  they  should  not  do 
«o,  then  the  expression  is  unintelligible.  But 
suppose  one  were  to  die  ten  years  after  the 
•other.  The  property  she  would  take  at  the 
•death  of  the  first  might  be  much,  at  the  death 
of  the  last  might  be  nothing.  Does  the  court 
•doubt?    If  so,  the  doubt  is  fatal  to  her  case. 

Hennessey  y.  Wodtoorth  and  Niekerson  v. 
Niekerson,  supra;  Askew  v,  C5arr,  81  Qa.  685; 
QaUngher  v.  Oallagher,  81  W.  Va.  9;  Browne, 
Stat  Fr.  487.  491;  8tory,  Eq.  Jur.  g  764;  Qor- 
Mm  V.  Dodffe,  122  111.  52»i  Olark  y.  Clark,  122 
111.  888;  Brix  y.  Ott.  101  111.  70;  Hamilton  y. 
Harvey,  121  111.  469;  Magee  y.  Me  Mann,  70 
<}al.  553;  Lam  y.  McLaughlin,  14  Minn.  72; 
Miller  v.  ZufaU,  118  Pa.  817;  Brawn  y.  Br<nDn, 
47  Mich.  884;  Becknagle  v.  Schmaltz,  72  Iowa, 
<«8. 

To  entitle  a  party  to  specific  performance  the 
^M>otract  at  the  time  it  was  entered  into  must 
haye  been  capable  of  being  enforced  by  either 
•of  the  parties  against  the  other. 

Waterman,  Spec.  Perf.  §  196;  Dodson  y. 
Hays,  29  W.Va.  577;Zn?»  Age  Pub.  Co,  y.  West- 
on U,  Teleg.  Go.  83  Ala.  498;  Cooper  y.  Fena, 
•Itl  Oal.  404;  Webb  y.  Alton  db  Marine  Fire  Ins. 
Co.  10  III  225;  Wallace  y.  Bappleye,  103  111.  229. 

If  there  is  anything  fair  and  just  in  the  con- 
tract as  laid  there  certainly  is  nothing  in  it  as 
proven. 

What  did  Spiltnek  receive  for  all  which  the 
|>laintifF  now  seeks  from  his  heirs?  Nothing, 
absolutely  nothing.  He  gave  much  but  re- 
oeivetl  nothing. 

Jackson  v.  Ashton,  86  U.  8.  It  Pet.  229,  9  L. 
od.  698;  Osgood  v.  Franklin,  2  Johns.  Ch.  1, 
1  L.  ed.  275,  7  Am.  Rep.  518;  Walpole  v.  Or- 
ford,  8  Ves.  Jr.  419. 

The  contract  has  not  been  taken  out  of  the 
statute  by  part  performance.  The  things 
which  must  be  done  are:  Payment  of  the  pur- 
chase price  coupled  wiUi  possession  and  valu- 
4ih)e  improvements;  or  at  least  payment  and 
possef  8io\i.  In  the  case  of  gifts,  possession  and 
'yaluable  improvements,  and,  let  it  be  remem- 
ttored,  those  things  must  be  done  in  pursuance 
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or  obedience  to  the  terms  of  the  contract,  not 
voluntarily,  nor  in  pursuance  of  or  in  obedience 
to  some  contract  other  than  the  one  sued  on. 

Morgans.  Bergan.B'Neh.  209;  Bakorv.Wis- 
well,  17  Neb.  5S,  and  cases  cited;  Poland  v. 
0^  Connor,  1  Neb.  58,  98  Am.  Dec.  827;  Daw- 
son y.  MeFaddin,  22  Neb.  181;  Ifeale  y.  Ifeale, 
76  U.  8.  9  Wall.  1, 19  L.  ed.  590. 

Let  us  assume  that  her  affection,  her  obe- 
dience, and  her  services,  if  there  were  any, 
would  take  the  place  of  payment,  still  that 
would  not  hold.  Because  by  the  terms  of  the 
contract  she  was  not  required  to  do  those 
things. 

Bom  y.  Ludington,  82  Wis.  78;  Morgan  ▼• 
Beraan,  supra. 

8ne  was  not  in  possession. 

Moore  v.  Small,  19  Pa.  468;  Oronk  t.  TVkiii- 
bU,  66  111.  428;  Wood  y.  Thornly,  68  Dl.  464; 
P^djield  y.  Padfidd,  92  Dl.  198;  Hart  y.  CarroO, 
85  Pa.  508;  BaUard  y.  Ward,  89  Pa.  858;  MiUer 
v.  ZirfaU,  118  Pa.  817;  Ferbrache  r.  Ferbracke, 
110  111.  210;  Kaufman  y.  Cook,  114  HI.  11; 
Cnark  y.  Clark,  122  111.  888;  Wallace  y.  Long, 
105  Ind.  522, 55  Am.  Rep.  222;  Pond  y.  Sheean, 
8  L.  R  A.  414,  182  Dl.  812. 

Plaintiff  is  not  entitled  to  performance  on  the 
ground  of  equitable  fraud. 

Pom.  Eq  Jur.  §  1409.  noU  t;  Morgan  y. 
Bergan,  8  Neb.  209;  Parkhurst  y.  Van  Oort- 
landl,  1  Johns.  Ch.  278, 1  L.  ed.  188;  Pieree  y. 
Catron,  28  Gratt.  588. 

If  she  has  suffered  any  loss  by  reason  of  acts 
done  by  her,  in  reliance  upon  the  contract,  she 
must  bear  it.  Defendants  are  not  to  blame. 
She  was  not  justified  either  in  law  or  equity  in 
doing  those  acts.  She  did  them  at  her  peril 
and  must  suffer  the  consequences. 

Pond  y.  Sheean,  supra;  QaUoffk^r  ▼.  Oat- 
lagher,  81  W.  Va.  9. 

The  acts  of  part  performance  '*mii8t  have 
been  such  as  could  have  been  done  with  no  other 
▼lew  or  design  than  to  perform  the  agreement.* 

Waterman,  Spec.  Perf.  gg  268,  268;  WheOer 
y.  Reynolds,  66  N.  T.  227;  Morgan  t.  Bergan, 
supra;  Horn  y.  Ludington,  82  Wia  78. 

Courts  of  equity  have  declared  again  and 
again  that  It  had  been  better  if  the  doctrine  of 
part  performance  had  never  been  established. 

Phillips  y.  Hion^Mon,  1  Johna  Ch.  148. 1  L. 
ed.  94;  Hennessey  v.  Woolworth,  128  U.  8.  488. 
82  L.  ed.  500;  WhiU  v.  Damon,  7  Yea.  Jr.  80; 
Oorham  y.  Dodge,  122  Bl.  528;  Cooper  y.  Oar- 
lisle,  17  N.  J.  £q.  525;  Hatiet  y.  Haslet,^  Watts, 
464;  Oraham  v.  Oraham,  84  Pa.  475;  Coc^xr 
y.  Pena,  21  Cal.  404;  Walli^  App.  Ill  Pa.  468; 
Lv$e  v.  Deite,  46  Iowa,  206. 

The  alleged  agreement  was  testamentary  in 
its  character  and  void,  not  being  in  conformity 
with  the  statute  of  wills. 

1  Redf.  Wills,  §g  6-10,  169;  nomas  y. 
OHmth,  68  Iowa,  11;  NuU  y.  Morse,  143  Mass. 
1;  Graham  Y.  Oraham,  supra;  Comer  y.  Comer, 
120  111.  428;  Thomas  y.  ^rlWA,  supra;  Bhearer 
Y.  Weaver,  56  Iowa,  OT8;  Wallace  t.  Bappleye, 
103  111.  250. 

This  contract  haying  been  made  bj  the  par» 
ents  of  the  plaintiff  and  she  being  requirea  tj 
its  terms  to  do  nothing  to  carry  it  out,  she  can- 
not maintain  a  suit  for  sped  ic  performance. 

Waterman,  Spec.  Pert.  $  74;  Denbo  y.  Tip- 
ton, 2  Ind.  20;  Levy  y  Brush,  8  Abb.  Pr.  N. 
S.  418;  Wallace  Y.  Bappleye,  l(»jn.9SL 


idM. 


KOFKA  ▼.  ROBIGKT. 


209 


This  oonferad  purports  to  have  been  made  by 
the  plaiDtifTs  parents  for  her  benefit  It  must 
be  ratified  by  her  before  she  has  a  right  to  sue 
upon  it. 

She  is  an  infant;  infants  cannot  appoint  an 
agent.  Infants  cannot  ratify  an  unauthorized 
act. 

Armitage  T.  Widoe,  86  Mich.  127;  Lawrence 
V.  McArter^  10  Ohio,  87;  Fonda  v.  Van  Home, 
lo  Wend.  681.  80  Am.  Dec.  77;  TrueNood  v. 
Truebfood.  b  Ind.  195.  65  Am.  Dec.  756;  Cole 
V.  Pennoffer,  14  111.  158. 

Meetre,  Ricketts  ft  Wilson  amiei  eurim. 

Harrison*  J.,  delivered  the  opinion  of 
the  court : 

December  8,  1888,  the  following  petition 
was  filed  in  the  district  court  of  Douglas 
county:    ''The  plaintiff,  Josephine  Eoika, 
appears  by  her  next  friend  James  Eofka.  and 
for  her  cause  of  action  alleges  the  fact  to  be 
that  this  plaintiff  was  born  in  Omaha,  Ne- 
braska,  on   the  16th  day  of  March,   1877. 
That  her  father's  name  is  James  Eofka,  who 
appears  here  as  her  next  friend,   and  her 
mother's  name  is  Mary  Eofka ;  both  of  whom 
were  then  residing  in  Omaha,  and  have  ever 
since  here  resided.    That  the  parties  to  this 
suit  are  all  of  Bohemian  nationality.    That 
fioon  after  her  birth,  to  wit,  in  the  month  of 
August,  1878.  there  was  livinff  in  Omaha, 
John  Spilinek,  deceased,  and  his  wife,  Anna 
Spilinek;  the  latter  being  a  sister  of  the 
piaintifT's  mother.     During  said  month  the 
flaid  John  Spilinek  and  Anna  Spilinek,  who 
never  had  any  children  of  their  own,  re- 
quested of  plaintiff's  parents  the  privilege 
of  taking  this  plaintiff  with  them  to  live 
with  them  as  their  child.    The  parents  of 
plaintiff  having   several   children,   one  of 
whom  at  that  time  was  only  a  few  weeks 
old,  fully  considered  the  matter,  and,  having 
full  confidence  that  plaintiff  yi^ould  receive 
at  the  bands  of  John  and  Anna  Spilinek  the 
care  and  affection  which  is  due  from  parents 
to  child,  consented  to  said  request  but  only 
upoD  the  expressed  and  well -understood  con- 
ditions to  be  hereinafter  named ;  that  is  to 
say,  James  Eofka  and  Mary  Eofka,  the  par- 
ents of  the  plaintiff,  gave  up  the  care,  cus- 
tody, and  control  of  said  child,  in  the  said 
month  of  August,  1878,  on  the  consideration 
and  asreement,  then  and  there  assented  to  by 
the  said  John  and  Anna  Spilinek,  that  they 
would  legally  adopt  and  receive  the  said 
child  as  their  own,  would  caie  for  her,  rear 
and  educate  her,  and  that  she  should  have 
their  fullest  and  best  affection ;  and  at  their 
death  she,  the  plaintiff,  should  inherit  and 
be  left  all  the  property  with  which  they  died 
posBesaed.     Plaintiff  further  says  that  she 
'vrept  to  live  with  the  safd  John  and  Anna 
Spilinek  at  the  time  above  mentioned,  on  the 
terms  aforesaid.    That  she  continued  to  live 
VBintermptadly  with  them  until  their  death, 
which  came  tc  John  Spilinek  on  September 
16, 1888,  and  to  Anna  Spilinek  on  September 
19»  1888.    The  plaintiff  says  that  during  all 
of  said  time  she  oonducted  herself  towards 
^  said  Spilineks  as  an  affectionate  and 
obedient  child,  and  received  at  their  bands 
^1  the  devotion  and  love  a  child  should  re* 
^ve  from  pannti.    That  she  had  for  several 
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years  previous  to  their  death  assisted  her 
aunt,  Anna  Spilinek,  in  the  work  about  the 
house  in  the  way  of  washing,  making  up  the 
beds,  house  cletvnini;,  going  on  errands,  and 
generally  doing  at  their  request  anything 
within  her  power.  That  she  has  of  late  years 
been  going  to  the  public  schools  of  the  city 
of  Omaha,  where  she  was  always  enrolled 
and  known  as  Josephine  Spilinek;  and  in 
fact  she  has  always  gone  by  that  name,  and 
never  knew  any  other  until  the  death  of  the 
said  John  and  Anna  Spilinek.  Plaintiff  says 
the  said  John  and  Anna  Spilinek  always 
called  her  their  own  child,  and  so  treated 
her,  and  she  was  told  and  given  to  understand 
by  them  that  her  own  father  was  her  uncle 
and  her  own  mother  her  aunt,  and  she  knew 
not  the  contrary  until  after  September  19, 
1888;  and  she  always  believed,  and  in  her 
own  mind  cannot  but  believe  yet,  that  the 
said  John  and  Anna  Spilinek  were  her  real 
father  and  mother.  The  plaintiff  further 
says  that  the  said  deceased,  John  Spilinek 
and  Anna  Spilinek,  often  during  the  last  ten 
years  expressed  and  made  known  to  friends 
and  acquaintances  and  to  the  plaintiff's  par- 
ents their  intention  to  leave  this  plaintiff 
all  their  propertv  at  their  death,  and  these 
promises  and  declarations  on  the  part  of  both 
were  made  up  to  and  within  a  few  days  of 
and  on  the  very  day  of  their  death,  and  plain- 
tiff says  that  up  to  the  very  time  of  their 
death  they  intended  to  leave  their  property 
to  this  plaintiff.  That  the  said  deceased  al- 
ways intended  to  fulfill  their  agreement  of 
adoption  by  legal  proceedings  according  to 
the  statutes,  but  all  parties  concerned  were 
on  intimate  and  friendly  terms,  and  the 
matter  was  allowed  to  go  by,  all  feeling  se- 
cure ;  and  that,  for  all  Intents  and  purposes, 
plaintiff  was  as  fully  their  child  as  if  the 
formalities  had  been  gone  through  with,  un- 
til  it  was  finally  prevented  by  their  sudden 
death  as  hereinaiter  mentioned.  Plaintiff 
further  says  that  on  the  16th  dav  of  Septem- 
ber, 1888,  the  deceased  John  Spilinek  was 
sudden Iv  overtaken  by  a  loss  of  control  of  his 
mental  faculties,  and  while  thus  afflicted  shot 
himself  dead,  and  inflicted  mortal  wounds 
at  the  same  time  upon  his  said  wife.  That 
John  Spilinek  died  within  a  short  time  on 
the  same  day,  but  his  said  wife,  Anna,  lin- 
ffered  until  September  19,  1888,  when  she 
died  from  the  effects  of  said  wounds.  Plain* 
tiff  says  there  was  no  marital  or  family  dif- 
ficulty whatever  to  induce  this  conduct  on 
the  part  of  said  John  Spilinek,  but  it  was 
wholly  caused  by  despondency,  brought  on 
by  fancied  business  embarrassments.  Plain- 
tiff says  t^at  the  deceased  John  Spilinek  died 
intestate,  but,  had  it  not  been  for  his  sudden 
act  of  suicide,  he  would  have  made  provision 
by  will  for  his  property  to  go  to  his  wife 
during  her  life,  and  at  her  death  to  this 

f»1aintiff,  as  was  his  oft-expressed  desire  and 
ntention  up  to  the  very  time  of  his  death. 
Plaintiff  alleges  that  Anna  Spilinek,  de- 
ceased, while  in  the  full  and  complete  con- 
trol of  her  mental  faculties,  and  recalling  her 
deceased  husband's  desire  In  the  premises,  as 
well  as  their  agreement,  did  on  September 
17,  1898,  make  and  execute  a  will  in  writ- 
ing, which  said  will  was  duly  probated  and 
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allowed  on  tbe  20th  dav  of  November,  A. 
D.  1888,  by  the  terms  of  which  all  the  real 
and  other  property  she  died  possessed,  sub- 
ject to  two  or  three  small  debts,  was  left  to 
this  plaintiff,  whom  she  calls  therein  *our 
adopted  child,  Josephs  Kofka. '  The  follow- 
ing is  a  copy  of  said  will :  'Last  will  of  I, 
Anna  Spilinek,  of  Douglas  county  and  state 
of  Nebraska.  Being  aware  of  the  uncertainty 
of  life,  but  of  sound  mind  and  memory,  do 
make  and  declare  this  to  be  my  last  will  and 
testament,  in  manner  following,  to  wit:  I 
give,  devise,  and  bequeath  unto  our  adopted 
child,  Josepha  Kofka,  all  of  mine  real  es- 
tate, money,  personal  property,  and  other 
effects  that  I  may  be  possessed  of  or  entitled 
to  after  my  decease,  subject,  however,  to  all 
my  legal  debts ;  that  is  to  say,  I  and  my  hus- 
band owe  to  Karel  Spilinek  $150,  and  to 
John  Barta  (50,  and  to  Barbara  Spilinek 
$9.00.  I  also  further  declare  that  out  of  the 
above  real  estate  and  money  $100  be  set  and 
given  to  my  father,  FranK  Radii.  Signed 
this  17th  day  of  September,  188S,  at  Omaha, 
Nebraska.  Anna  Spilinek.  Signed  in  the 
presence  of  James  Engelthale,  Frank  Mr- 
wicka,  Vaclav  Bcnak.'  The  plaintiff  savs 
that  the  defendant  John  Rosick^  is  the  duly 
appointed,  qualified,  and  acting  adminis- 
trator of  the  estate  of  the  said  John  Spilinek. 
That  the  other  defendants  named,  to  wit, 
Anton  Spilinek,  Frank  Spilinek,  Vincent 
Spilinek,  and  Albert  Spilinek,  being  of  ages, 
respectively,  58,  6t,  49,  and  43  years,  are 
brothers  of  said  John  Spilinek,  deceased. 
That  they  are  all  nonres^aent  aliens,  living 
at  Skuhrov,  Bohemia,  except  Anton,  and  he 
is  a  resident  and  citizen  of  Nebraska.  Plain- 
tiff alleges  that  the  defendant  Anton  Spilinek 
claims  to  be  the  sole  heir  at  law  of  the  estate 
of  John  Spilinek,  his  brothers  being  nonresi- 
dent aliens,  and  disputed  the  right  of  this 
plaintiff  to  inherit  any  property  whatever 
from  the  estate  of  the  said  John  Spilinek, 
and  he  claims  to  be  the  sole  heir  to  the  real 
estate  mentioned  herein,  and  maintains  that 
this  plaintiff  has  no  rights  in  the  premises. 
The  other  brothers  are  made  defendants  in 
this  case,  and  brought  into  court  out  of  cau- 
tion, in  view  of  our  present  law  with  respect 
to  nonresident  aliens.  The  plaintiff  says 
that  at  the  time  of  his  death  the  deceased 
John  Spilinek  was  possessed  of  the  following 
leal  estate,  situated  in  the  city  of  Omaha, 
of  the  value  of  about  $6.500 ;  that  is  to  say : 
The  east  half  of  lot  4  in  block  11,  and  the 
east  half  of  the  west  half  of  lot  4,  in  said 
block  It,  S.  E.  Rogers'  addition  to  Omaha, 
Nebraska.  The  defendant  Herman  Tom- 
brinck  claims  a  mortgRfi:e  on  the  property 
described  h(*rein  for  $oOO,  bearing  date  May 
4,  1887,  which  appears  of  record  in  Doug- 
las county  as  a  lien  on  said  property;  but 
whether  the  same  is  genuine  or  unpaid  this 
plaintiff  has  no  information,  and,  in  order  to 
put  said  Herman  Tombrinck  to  his  proof  in 
the  premises,  she  denies  said  mortgage  is 
'bona  fide  and  valid  lien  on  said  property. 
The  plaintiff  says  that  since  she  ana  her  par- 
ents have  fully  performed  the  agreement 
herein  mentioned  on  tlieir  part,  whereby  they 
yielded  tlie  possession  of  and  control  ovvt 
this  plaintiff  to  said  deceased  parties,  and 
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she  yielded  to  them  the  obedience,  services, 
and  devotion  of  a  child  for  over  ten  years,, 
and  would  have  continued  so  to  do  Out  for 
their  death,  and  that  by  their  own  acts  dur- 
ing their  lives  she  knew  no  other  mother  or 
father  save  them,  and  that  whereas  these  de- 
cedents  fully   expected   and   intended   she 
should  inherit  their  property  at  their  death, 
plaintiff  says  it  would  be  a  fraud  on  her  and 
on  them  to  have  their  agreements  in  that 
particular  violated.     The  plaintiff  therefore* 
brinjcs  her  cause  Isefore  this  honorable  court, 
on  its  equity  side,  and  prays  that  she  may 
be  decreed  a  specific  perrormance  of  the  con- 
tract mentioned  herein,  and  that  she  be  de- 
clared to  be  the  lawfully  adopted  diild  of 
the  deceased,  John  and  Anna  Spilinek,  that 
she  may  be  declared  the  legal  heir  to  the- 
property  described  herein,  and  all  other  prop- 
erty of  said  deceased,  and  to  hold  the  same 
free  from  any  claim  or  right  the  other  de- 
fendants may  have  or  claim  in  or  to  the  same, 
and  for  such  further  relief  in  the  premises  a» 
the  facts  in  the  case  may  entitle  her  to." 

We  copy  the  allegations  of  the  petition 
entire,  for  the  reason  that  it  is  probably  as- 
short  and  complete  a  statement  of  the  plain- 
tiff's cause  of  action  as  can  be  made,  and 
fully  set  forth  the  same.    A  demurrer  to  th& 
petition  was  filed,   arfued,   and  overruled, 
and  the  answer,  filed  by  defendants,  March 
7,  1890,  which  joined  the  Issues  upon  which, 
the  case  was  tried  and  determined,  contained 
two  counts,  the  first  of  which  was  as  follows : 
**Now  come  the  said  defendants,  John  Roe- 
icky,   Adm.,   Anton  Spilinek,  Frank  Spil- 
inek,   Albert  Spilinek,   Vincent  Spilinek, 
and,   answering  for  themselves  only,  denr 
each  and  every  allegation  in  the  petition  fileci 
in  said  cause  except  those  expressly  admitted 
herein.    Defendants  admit  that  plaintiff  wa» 
bom  in  Omaha,  Neb.    That  her  father's  name 
was  James  Kofka  and  her  mother's  name  Mary 
Kofka,  and  that  both  of  them  were  residing^ 
in  Otpaha  when  the  said  plaintiff  was  bom. 
That  the  parties  to  this  suit  are  of  Boheraiaik 
nationality;   that  the  said  plaintiff  lived 
with  the  said  John  Spilinek,  deceased,  for 
some  years.     That  in  1878,  John  Spilinek 
and  his  wife,   Anna  Spilinek,   a  sister  of 
plaintiff's  mother,  resided  in  Omaha.     That 
said  John  Spilinek  and  Anna  Spilinek  never 
had  any  children  of  their  own.    That  plain- 
tiff resided  with  the  said  John  Spilinek  and 
Anna  Spilinek  at  the  time  of  Uieir  death, 
and  that  John  Spilinek  died  on  September 
16.  1888,  and  Anna  Spilinek  on  the  19th  dav 
of  September,  1888.     That  the  said  plaintiff 
has  of  late  years  attended  the  public  schools 
of  the  city  of  Omaha.     That  on  the  16th  day 
of  September,  1888,  the  deceased  John  Spil- 
inek was  affiicted  by  a  loss  of  control  of  his 
mental  faculties,  and,  while  thus  afflicted, 
shot  himself  dead  and   inflicted  a  mortar 
wound  at  the  same  time  upon  his  said  wife. 
That  the  said  Spilinek  in  a  short  time  died, 
and  bis  said  wife  lingered  until  September 
19th,  when  she  died  from  the  effects  of  said 
woimd.     That  there  was  no  marital  or  do- 
mestic difficulty  whatever  to  induce  this  con- 
duct on  the  part  of  the  said  John  Spilinek, 
but  Wits  wholly  brought  on  by  fancied  bus- 
iness embarrassments.     The  deceased  died 
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intestate.    That  tbe  will,  a  copy  of  which 
is  set  out  in  the  petition,   was  signed  by 
Anna  Spilinek.     That  the  defendant  John 
Rosicky  is  the  administrator  of  the  estate  of 
said  John  Spilinek,  as  alleged  in  the  peti- 
tion,     l^hat  the   other  defendants,    Anton 
Spilinek,  Frank  Spilinek,  Albert  Spilinek, 
and  Vincent  Spilinek,  are  brothers  of  the 
deceased,  as  set  out  in  the  petition.     Said 
broihers  are  all  nonresidents,  except  Anton 
Spilinek,  and  he  is  a  resident  of  the  state  of 
Nebraska.    That  said  Anton  Spilinek  claims 
to  be  tbe  sole  heir-at-law  of  the  estate  of 
Jotin  Spilinek,  and  denies  the  riffht  of  the 
plainti^  to  inherit  any  property  whatever 
from  the  estate  of  the  said  John  Spilinek, 
and  he  claims  to  be  the  sole  heir  to  the  real 
estate  mentioned  herein,  and  maintains  that 
said  plaintiff  has  no  right  to  the  premises. 
That  the  deceased  John  Spilinek  was  pos- 
sessed of  the  real  estate  described  in  the  peti- 
tion at  the  time  of  his  death,  and  that  the 
defendant  claims  a  mortirage  upon  said  prem- 
ises, as  alleged  in  sai^  petition.     Further 
answering,  defendants  say  that  they  have  no 
knowledge  or  belief  concerning  the  date  of 
plaintiff's  birth,  nor  concerning  the  allega- 
tion that  she  continued  to  live  on  uninter- 
niptedly  with  the  said  deceased  until  their 
death ;  nor  that  she  conducted  herself  towards 
the  said  deceased  as  an  affectionate  and  obedi- 
ent child,  and  received  from  the  hands  of  the 
deceased  all  the  love  and  devotion  that  she 
shoald  receive  from  her  parents;  nor  that 
she  had  for  several  years  previous  to  the 
death  of  the  deceased  assisted  in  the  work 
about  the  house,  as  alleged  in  said  petition ; 
nor  that  she   was  enrolled   in  the  public 
schools  as  Josephine  Spilinek,  and  that  she 
was  always  known  by  that  name,  and  never 
knew  any  other  until  the  death  of  the  de- 
ceased; nor  that  said  deceased  called  her 
their  child. "    The  second  count  of  the  answer 
pleads  the  statute  of  frauds.    The  trial  of  the 
case,  as  regards  the  rights  of  plaintiff,  was 
bad  July  17,  1891,  and  the  issues  were  de- 
termtned  in  favor  of  defendants,  and  the  ac- 
tion of  plaintiff  dismissed,    and  the  case 
brought  to  this  court  on  appeal  by  plaintiff. 
Tbe  evidence  in  this  case  discloses  that 
tbe  mother  of  the  plaintiff,   Mary  Kofka, 
was  the  sister  of  Mrs.   Spilinek ;  that  they 
were  living  near  each  other  in  the  city  of 
Omaha,   with  their  husbands,   John  E^fka 
and  John  Spilinek;  the  Eofkas  the  happy 
possessors,  at  the  time  (August,  1878)  when 
it  is  alleged  the  transaction  occurred  between 
them  out  of  which  this  suit  springs,  or  to 
which  we  may  refer  as  its  source,  of  four 
children,    among  them  the  plaintiff,    then 
about  seventeen  months  old.    The  Spilineks 
bad  no  children,  and  it  was  agreed  between 
the  parties  that  the  plaintiff  should  be  taken 
by  tbe  Spilineks,  to  be  reared,  educated,  and 
cared  for  as  if  she  were  their  own  daughter ; 
they  stating  that  any  property  they  might 
have  or  own  during  life  should  be  given  to 
ber,  or  be  hers,  at  their  death,  and  that  they 
Would  adopt  her,  and  make  her  their  heir. 
Pursuant  to  this  agreement,   the  plaintiff 
vsa  taken  to  the  house  of  the  Spilineks,  who 
it  the  time  of  these  occurrences  were  poor, 
u>d,  as  appears  from  the  testimony,  living 
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in  a  shanty  in  the  street.  The  plaintiff,  from 
this  time  until  the  death  of  the  Spilineks, — 
of  whom  John  Spilinek  died  September  1ft, 
1888,  having  on  that  day  shot  first  his  wife 
and  then  himself,  he  dying  immediately, 
and  she  two  or  three  days  later,— lived  with 
the  Spilineks,  and  was  taught  to  and  did 
call  them  father  anpl  mother,  and  treated  them 
as  such,  and  did  not  know  her  own  father 
and  mother,  although  she  saw  them  almost 
and  possibly  every  day,  but  accepted  tliem 
as  and  considered  and  called  them  aunt  and 
uncle,  knowing  no  better;  ^et  she  went  to 
the  premises  where  they  resided,  and  played 
with  their  other  children,  thinking  they  were 
her  cousins,  and  treating  them  as  such.  That 
she  did  not  know  but  what  the  Spilineks 
were  her  parents  until  after  their  death,  when 
she  was  so  informed  by  her  mother  sod  other 
parties.  The  plaintili  was  known  at  school 
as  "Josie"  or  ^Jospehine  Spilinek,"  and  so 
wrote  her  name  at  all  times  after  she  learned 
to  write.  In  fact  there  seems  to  have  been  a 
complete  loss  of  her  identity,  personality,, 
or  individuality,  as  a  Kofka,  and  an  assump* 
tion  of  the  Spilinek.  as  much  so,  apparently,, 
as  if  her  whole  being,  both  mental  and  phy- 
sical, had  been  changed.  The  evidence  fur- 
ther shows  that  she  was  a  good,  obedient, 
and  dutiful  child  to  tbe  Spilineks,  and  also- 
that  they  treated  her  well  and  affectionately. 
At  all  times,  in  all  places,  and  under  all 
circumstances,  Spilinek  and  his  wife  treated, 
looked  uDon,  claimed,  and  acknowledged  the 

glaintiff'as  their  "child"  or  "girl.*  The 
lofkas,  on  their  part,  never  made  any  claim 
to  her  or  her  services,  or  attempted  to  take 
her  from  the  Spilineks,  or  by  word  or  deed 
to  inform  her  that  they  bore  any  other  rela- 
tion to  her  than  that  of  uncle  and  aunt ;  and 
through  all  this  was  interwoven,  as  a  part 
of  the'life  and  vitality  of  the  agreement,  the 
proposition  that  the  plaintiff  was  to  hi^ve  the 
property.  It  was  always  spoken  of  when  the 
matter  was  mentioned  between  them  (which 
was  very  frequently),  and  the  Spilineks 
made  it  a  subject  of  conversation  with  a 
number  of  persons,  friends  and  acquaintances, 
some  of  whom  were  called,  and  so  testified ; 
and  in  a  letter,  written  by  Spilinek,  Septem- 
ber 12,  we  find  reference  made  to  "mv  girl,^ 
which  must  be  taken  to  mean  the  plaintiff, 
and  in  the  will  of  Mrs.  Spilinek,  made  just 
prior  to  her  death,  she  fully  recoenized  the 
position  and  rights  of  the  plaintifT  We  are 
satisfied,  after  a  careful  examination,  com- 
parison, and  analysis  of  all  the  testimony 
in  the  record,  that  the  contract  was  one  clear 
and  definite  in  its  terms  and  obligations,  and 
was  both  made  and  performed  as  such  with 
reference  to  the  property  rights  to  accrue  or 
inure  to  or  in  favor  of  plaintiff  as  made,  or 
with  reference  to  any  other  portion  of  it. 
The  Spilineks  had  acquired  some  property, 
a  piece  of  real  estate,  the  title  to  which  is 
now  in  controversy  in  this  case,  for  which, 
according  to  the  evidence,  Spilinek  was  at 
one  time  offered  $4,000.  There  was  also  an 
agreement  to  adopt  the  plaintiff,  or  at  least 
so  the  parties  testify ;  and  the  parents  and 
Spilineks  often  conversed  about  "assigning^ 
her,  but  It  does  not  seem  to  have  l>een  con- 
sidered by  them  as  one  of  the  essentials  of 
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the  compact,  and  which  must  necessarily  be 
accomplished,  but  as  something  more  of  a 
formal  nature  or  character.  Nor  do  we  think 
it  was  so  inseparably  connected  with  the 
other  part  of  the  contract  as  to  carry  it  along 
with  It,  and  render  it  incapable  of  enforce- 
ment, if  so  capable  in  any  event,  provided 
the  agreement  to  adopt  cannot  be  decreed  to 
be  performed,  which  we  think,  unquestion- 
ably, it  cannot  be,  as  in  this  state  the  mat- 
ter of  adoption  is  statutory,  and  the  manner 
of  procedure  and  terms  are  all  specifically 
prescribed,  and  must  be  followea,  and  in- 
volve a  written  consent  by  the  parties,  a  re- 
linquishment by  those  possessing  the  rights 
to  and  over  the  child,  and  an  acceptance  by 
the  person  or  persons  desiring  to  acquire 
such  rights,  and  a  decree  by  the  judge  of 
the  county  court,  which  introduces  an  ele- 
ment barring  the  jurisdiction  of  a  court  to 
decree  specific  penormance  in  the  first  in- 
stance. 

Having  reached  the  conclusion  that  a  con- 
tract was  entered  into,  the  query  now  arises. 
Was  it  one  of  which  a  court  of  equity  can 
and  will  decree  a  specific  performance?  The 
property  which  the  plaintiff  seeks  to  recover 
is  real  estate,  and  it  is  contended  that  the 
contract,  resting  entirely  in  parol,  is  with- 
in the  statute  of  frauds,  and  hence  cannot 
be  enforced.  Courts  in  the  past  (whether 
such  action  was  wise  or  unwise  we  will  not 
now  stop  to  discuss)  have  removed  or  ex- 
empted from  the  operation  of  the  statute  of 
frauds  certain  cases  in  which  they  have  con- 
cluded that  the  hardship  forced  to  be  endured 
by  the  parties  was  greater  than  was  warranted 
by  the  benefit  to  be  derived  from  enforcing 
the  rule,  and  there  has  gradually  arisen 
classes  of  cases  known  as  ** exemptions  from 
the  rule  of  Che  statute,"  and  one  class  em- 
braces what  is  called  ** cases  of  specific  per- 
formance of  parol  contracts  for  ttie  transfer 
or  conveyance  of  real  estate."  The  agree- 
ment in  this  case  did  not  contain  anything 
by  which  it  can  be  known  whether  the  trans- 
fer of  the  property  to  plaintiff  was  to  be  ef- 
fected by  will  or  by  deed,  and  our  inquiry 
in  reference  to  the  power  of  the  court  to  de- 
cree performance  cannot  be  confined  to  either, 
but  must  include  both.  There  is  a  line  of 
authorities  emanating  from  some  of  our  able 
courts  of  last  resort,  most  notably  those  of 
Indiana,  Illinois,  and  Iowa,  which  denies  the 
right  to  specific  performance  of  a  contract 
similar  to  the  one  under  which  the  claim  in 
this  case  arises,  mainly  upon  the  ground  that 
the  statute  was  enacted  to  cover  just  such 
cases,  that  it  will  work  no  hardship  to  re- 
quire parties  to  put  all  such  agreements  in 
writing,  and  that  the  testimony  of  witnesses 
should  not  be  received,  probably  several 
years  after  the  happening  of  the  event,  to 
establisli  a  contract  bv  parol,  bv  which  the 
course  of  the  descent  of  lands  will  be  changed. 
These  are  strong  and  cogent  reasons,  and  it 
is  not  our  province  to  attack  or  attempt  to 
refute  them,  as  we  understand  it.  They  are 
the  underlying  principal  reasons  for  the  rule 
as  embodied  in  the  statute,  but  we  do  not 
think  the  rule  should  be  so  rigidly  adhered 
to  as  to  accomplish  a  fraud  as  a^inst  one  of 
the  persons  affected  by  the  contract  to  which 
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it  is  to  be  applied.  It  is  a  mattei  of  discre- 
tion in  the  court,  which  withholds  or  grants 
relief  according  to  the  circumstances  oi  each 
particular  case,  when  the  general  rules  and 
principles  which  govern  the  court  will  not 
furnish  any  exact  measure  of  justice  between 
the  parties.  2  Story,  Bq.  Jur.  g  742 ;  (Xarka 
V.  Koenig,  86  Neb.  672. 

Van  Dyne  v.  VreeUmd,  first  reported  in  11 
N.  J.  Eq.  870,  and  on  a  second  hearing  in 
12  N.  J.  Eq.  142  \Vanduyne  v.  Vreeland], 
was  a  case  in  which  **the  father  of  an  infant 
child  made  an  agreement  wiUi  an  uncle  of 
the  infant,  at  the  uncle's  request,  to  this  ef- 
fect: that  the  uncle  should  take  the  infant, 
and  adopt  him  as  his  own  child,  and  that  he 
would  treat  him  as  his  own  son,  and  that  the 
propertv  he  should  have  should  be  given  to 
the  child,  so  that  it  should  belong  to  him  at 
the  death  of  the  uncle  and  his  wife.  The 
uncle  took  the  child,  and  had  him  baptized, 
and  the  child  assumed  his  surname,  and  lived 
with  him  twenty-five  years.  .  Held,  that  the 
child  might  maintain  his  bill  upon  the 
agreement  after  such  performance."  Also: 
''Where  a  father  makes  an  agreement  in  ref- 
erence to  his  infant  child,  from  which  bene- 
fits are  to  accrue  to  the  child  upon  bis  per- 
formance of  the  agreement,  after  performance 
the  child  in  his  own  name  mav  file  his  bill 
to  enforce  the  agreement.  The  party  for 
whose  benefit  the  agreement  is  to  be  per- 
formed, and  especially  if  any  valuable  por- 
tion of  the  consideration  has  been  rendered 
by  him,  has  a  legal  risrht  to  enforce  it.  It 
is  of  no  consequence  that  the  promise  to  ful- 
fill it  was  not  made  directly  to  the  person 
who  is  entitled  to  remuneration.  It  is  enough 
if  it  was  made  by  some  one  who  had  author- 
ity to  make  it  on  his  behalf. "  And  in  the 
text  of  the  opinion  it  was  stated :  *'  In  this 
case,  if  the  agreement  which  is  the  ground  of 
the  bill  is  of  such  a  character  that  it  could 
be  enforced  by  either  party  if  it  were  in 
writing,  then  I  think  there  can  be  no  doubt 
but  that  there  has  been  such  a  part  perform- 
ance in  this  case  by  the  complainant  as  will 
take  the  agreement  out  of  the  operation  of 
the  statute.  The  bill  alleges  that  the  agree- 
ment had  been  fully  performed  by  the  father 
of  the  complainant,— one  of  the  parties  by 
whom  it  was  made, — and  by  the  complain- 
ant, upon  whom  it  imposed  certain  duties 
and  obligations.  The  facts  stated  show  that 
the  complainant  and  his  father  have  per- 
formed their  part  of  the  agreement  as  fully 
as  such  an  agreement  could  be  performed. 
There  is  nothing  more  for  them  to  do.  The 
complainant  cannot  be  denied  his  redress  by 
the  mere  interposition  of  the  statute.  The 
question  is.  Is  it  an  agreement  of  a  character 
which  can  be  enforced  in  equity?"  In  the 
report  of  the  case  in  volume  12  it  was  held : 
*'The  principles  of  equity  will  be  applied  to 
new  cases  as  they  are  presented,  and  relief 
will  not  be  withheld  merely  on  the  ground 
that  no  precedent  can  be  found."  Andin  tlie 
opinion  the  court  says :  **  The  agreement  was 
this :  Vreeland  and  his  wife  were  to  adopt 
the  boy.  He  was  to  be  given  up  to  them, 
and  to  be  under  their  management  and  con- 
trol ;  and  when  they  died  he  was  to  have 
their  property.    It  is  true  the  agreement  does 
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not  state  whether  the  property  should  be  se- 
caied  to  the  complainant  by  deed»  so  that  he 
miitht  enjoy  it  when  they  died,  or  whether 
it  should  be  left  him  by  will.  .  .  .  In 
this  case  part  performance  is  set  up  in  avoid - 
ance  of  the  statute.  I  think  the  answer  ad- 
mits, and  the  eyidence  shows,  a  substantial 
performance  of  the  agreement  on  the  com- 
plainant's part,  as  well  as  such  part  per- 
fonnance  on  the  part  of  the  defendant  him- 
self as  will  take  the  case  out  of  the  operation 
of  the  statute.  There  has  been  such  a  per- 
formance on  both  sides  as  puts  the  complain- 
ant in  a  situation  which  is  a  fraud  upon 
him  unless  the  agreement  is  now  fully  per- 
formed." This  was  a  case  yery  similar  in 
its  facts  and  incidents  to  the  one  at  bar»  and 
directly  in  point. 

The  case  of  Van  Tine  y.  Van  Tine,  (N.  J.) 
1  L.  R.  A.  155,  is  another  case  decided  by 
the  New  Jersey  court.    The  case  is  stated 
SDd  the  rule  announced  in  the  first  section 
of  the  syllabus  as  follows :    **  A  father  ffaye 
his  child,  then  only  a  few  months  old,  to 
8.,  his  sister,  with  a  mutual  understanding 
that  she  was  to  proyide  for  the  child,  and 
bring  her  up  as  her  own.     She  thereupon 
took  charge  of  the  child,  refused  to  giye  her 
up  to  her  father,  and  had  her  baptized  in  her 
own  name,  by  which  the  child  was  always 
known.     The  child  always  lived  with  S., 
assisted  her  with  her  household  duties,  called 
her  'mother,*  and  was  not  informed  of  her 
parentage  until  she  was  eighteen  years  old. 
S.  often  stated  that  the  child  was  to  haye  all 
her  property,  and  about  fourteen  years  before 
her  death  made  a  will,  bequeathing  to  the 
child  all  her  personal  property,  at  which  time 
the  owned  none  but  personal  estate.    But  a 
few  month!  before  her  death  she  purchased 
the  land  in  question.    Her  death  was  sud- 
den, and  there  was  nothing  to  show  that  she 
bought  the  land  to  prevent  that  much  of  the 
estate  going  to  the  diild.     Held,  that  the 
chlid  was  entitled  to  the  land,  as  the  agree- 
ment of  8.  to  receive  her  as  her  own  was  valid 
and  binding,  though  not  in  writing,  and  had 
been  partially  performed. "    And  in  the  opin- 
ion the  court  said :    "  The  obligations  of  par- 
ties to  each  other  are  ascertained  as  well  by 
what  they  say  as  by  what  they  do ;  admis- 
lions  often  giying  the  best  and  truest  inter- 
pietations  to  contracts  previously  entered 
into,  or  doings  showing  what  has  previously 
been  amed  to  be  or  promised  should  m 
done.    When  Mrs.  Stryker,  being  childless, 
nid  to  her  brother  Peter,  the  father  of  Jessie, 
that  she  would  take  Jessie,  and  treat  her  as 
her  own  child,  she  meant  just  what  she  said, 
both  in  law  and  in  conscience.     She  meant 
that  Jessie  should  have  all  the  benefit  of  the 
Telation  of  parent  and  child.    If  individuals 
are  ever  to  be  taken  at  their  word  and  held 
to  it  by  the  courts,  snrely  Uiey  should  be  so 
taken  under  such  circuinstances  as  are  here 

Siesented.  How  can  the  court  say  that  Mrs. 
t^ker  did  not  mean  Just  what  she  said, 
and  how  can  it  say  that  she  did  not,  by  what 
ibe  said,  most  fully  and  distinctly  bind  her- 
Klf  to  perform  all  the  obligations  of  a  par- 
^t  towards  a  child  towanis  Jessie?  And 
Were  not  those  obligations  so  made  of  the 
fiune  force  as  she  woald  have  been  under  to 
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a  child  of  her  own  loins?  I  cannot  see  how 
obligations,  so  voluntarily  assumed  by  a  citl- 
zen,^80  affecting  the  highest  welfare  of  an 
infant  of  the  tenderest  years,  can  be  regarded 
as  etberwise  than  the  most  sacred  and  bind- 
ing. There  was  part  oerformance  of  the  ob- 
ligation." See  also  johnson  v.  Hubbell,  10 
N.  J.  Eq.  882,  66  Am.  Dec.  778,  and  au- 
thorities cited  in  note  on  page  784,  under  the 
head  of  ''Agreements  to  Make  Particular 
Disposition  of  Property  by  Will.  (1)  Val- 
idity of  such  agreements,  and  (8)  Mode  of 
enforcement  in  equity."  "It  seems  to  be 
settled  that  the  payment  of  the  consideration 
will  not,  in  general,  be  deemed  such  a  part 
performance  as  to  relieve  a  parol  contract 
from  tlie  operation  of  the  statute.  But  the 
reason  for  this,  viz.,  that  in  such  a  case  the 
repayment  of  the  consideration  will  place 
the  parties  in  the  same  situation  they  were 
before,  shows  that  the  rule  applies  to  a 
moneyed  consideration.  If  the  consideration 
for  the  contract  be  labor  and  services,  those 
may  sometimes  be  estimated,  and  their  vnlue 
liquidated  in  money,  so  as  measurably  to 
make  the  promise  whole  on  the  promisor's  re- 
scission of  the  contract  But  in  a  case  where 
the  services  rendered  are  of  such  a  peculiar 
character  that  it  is  impossible  to  estimate 
their  value  to  the  promisor  by  any  pecuniary 
standard,  it  is  out  of  the  power  of  any  court, 
after  the  performance  of  the  services,  to  re- 
store the  promise  to  the  situation  in  which 
he  was  before  the  contract  was  made,  or  to 
compensate  him  in  damages.  Such  a  case 
is  clearly  within  the  rule  which  governs 
courts  of  equity  in  carrying  parol  agreements 
into  effect,  where  possession  has  been  taken 
of  landed  property  or  moneys  laid  out  in  im- 
provements upon  the  land  which  the  testator 
agreed  to  devise  in  consideration  of  care  and 
maintenance  during  his  life.  B/wilet  y. 
Bhodes,  8  Sandf .  Ch.  279,  7  L.  ed.  852. 

In  Wripht  v.  Wright  (Mich.)  28  L.  R.  A. 
196,  a  Michigan  case,  the  court  held :  **  De- 
fendant, in  his  second  year,  was  indentured 
to  deceased  until  his  majority.  When  he 
was  eight,  deceased  and  his  wife,  being 
childless,  adopted  him  under  the  law  then 
in  force,  and  his  name  was  changed.  He 
gave  them  his  entire  services,  without  pay, 
till  he  was  over  twenty-two,  when  deceased 
d led.  The  widow  testi fled  that  they  intended 
that  he  should  be  their  heir,  that  her  hus- 
bimd  believed  that  this  was  effected  by  the 
adoption,  that  defendant  thought  he  was 
their  child  till  after  her  husband's  death, 
and  that  they  never  talked  about  paving  him 
for  his  services.  The  adoption  law  was 
held  unconstitutional.  Held,  that  defend- 
ant's performance  entitled  him  to  the  inherit- 
ance, 1t>y  way  of  specific  performance  of  the 
oral  contract,"— and  states  in  the  opinion: 
''In  Sffiahan  v.  Stocm,  reported  in  48  Ohio  St. 
25,  the  supreme  court  of  Ohio  expressly  rec- 
ognize the  doctrine  of  these  cases.  It  there 
said :  '  Notwithstanding  that  it  is  the  estab- 
lished rule  in  Ohio  that  the  payment  of  the 
consideration,  even  in  the  x)ersonal  service 
of  the  party  seeking  relief,  does  not  ordi- 
narily constitute  such  part  performance  as 
will  take  the  case  out  of  the  operation  of  the 
statute,  we  do  not  wish  to  be  understood  to 
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hold  that  cases  may  not  arise  where  specific  | 
performance  of  a  contract  in  parol  may  be 
had  on  the  ground  that  the  consideration  had 
been  paid  in  personal  services,  not  intended 
to  be,  and  not  susceptible  of  being,  measured 
by  a  pecuniary  standard. '  " 

In  Missouri,  in  the  case  of  Sutton  y.  Bay- 
den,  62  Mo.  101,  a  case  in  which  one  ''Mrs. 
Green  made  an  agreement  by  which  she  took 
in  its  infancy  the  child  of  her  brother,  upon 
the  understanding  that  at  her  death  all  the 
property  owned  by  her  should  go  to  the  child, 
the  child  was  to  come  and  live  with  her,  be 
as  a  daughter  to  her,  and  take  care  of  her 
for  the  remainder  of  her  life.  The  child  en- 
tered upon  the  performance  of  her  part  of 
the  agreement,  and  throughout  the  course  of 
Mrs.  "Green's  life  rendered  the  services,  and, 
so  far  as  lay  in  her  power,  performed  her 
part  of  the  agreement.  Mrs.  Green  died 
without  having  in  any  way  secured  the  prop- 
erty to  the  child.  .  .  ."  Says  the  court : 
"  There  are  thines  which  money  cannot  buy, 
a  thousand  nameless  and  delicate  services  and 
attentions,  incapable  of  being  subject  of  ex- 
plicit contract,  which  money,  with  all  its 
peculiar  potency,  is  powerless  to  purchase. 
The  law  furnishes  no  standard  whereby  the 
value  of  such  services  can  be  estimated,  and 
equity  can  only  make  an  approximation  in 
that  direction  by  decreeing  the  specific  exe- 
cution of  that  contract."  See  also,  Sharkey 
v.  MeDermott,  91  Mo.  665,  60  Am.  Hep.  270, 
where  it  was  held :  "  An  agreement  by  a 
man  and  his  wife  to  adopt  a  child,  provide 
and  care  well  for  her,  and  leave  her  their 
property  at  their  death,  performed  on  the 
part  of  the  child,  is  enforceable  as  to  the 
property  on  their  death." 

In  Bi-inUm  y.  Van  Cott,  8  Utah,  480,  it  was 
held  as  follows :  ^  A  verbal  contract,  where- 
by plaintiff  agrees  to  live  with  and  take  care 
of  an  old  woman  until  her  death,  in  consid- 
eration of  her  promise  to  leave  all  her  prop- 
erty to  plaintiff,  is  taken  out  of  the  statute 
of  frauds  by  the  rendition  of  the  services 
during  the  lifetime  of  the  woman ;  and  after 
her  death  equity  will  specifically  enforce  the 
contract  on  the  theory  of  part  performance, 
since  the  services  rendered  are  of  a  peculiar 
character,  not  intended  by  the  parties  to  be 
measured  by  a  pecunia/y  standard.  .  .  . 
A  contract  bv  which  an  old  woman,  in  ap- 
parent good  health,  and  having  the  expec- 
tancy 01  many  years  of  life,  agrees  to  leave 
all  her  property,  worth  about  $5,000,  to  a 
sixteen  year  old  girl,  in  consideration  of  the 
latter'8  promise  to  live  with  and  take  care 
of  her  as  long  as  she  lived,  is  not  void  for 
want  of  mutuality  and  fairness;  and  after 
her  death  the  contract  will  be  specifically  en- 
forced in  favor  of  the  girl,  who  performed 
her  part  of  the  agreement,  though  the  woman 
died  within  three  or  four  months  after  the 
•zecution  of  the  contract."    Also:  "In  this 
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territory  the  statute  of  frauds  is  in  fall  force. 
2  Comp.  Laws,  g  2831.  It  is  therefore  in- 
cumbent upon  the  appellant  to  show  by  her 
complaint  that  she  has  partly  or  wholly  per- 
formed her  contract,  so  as  to  take  it  out  of 
the  statute  of  frauds.  '  When  the  considera- 
tion of  the  agreement  consists  of  work,  labor, 
and  services  personally  done  and  rendered  by 
the  plaintiff,  if  the  value  of  the  same  can  be 
ascertained  with  reasonable  accuracy  in  an 
action  at  law,  and  adequately  compensated 
by  the  recovery  of  damages,  then  neither  the 
services  themselves  nor  the  payment  for  them 
will  avail  as  a  part  performance  of  the  ver- 
bal agreement  But  if  the  services  are  of 
such  a  peculiar  character  that  it  is  impos- 
sible to  estimate  their  value  by  any  pecuni- 
ary standard,  and  it  is  evident  that  the  par- 
ties did  not  intend  to  measure  them  by  any 
such  standard,  then  the  plaintiff,  after  the 
performance  of  these  services,  could  not  be 
restored  to  the  situation  in  which  he  was  be- 
fore, or  be  compensated  by  any  recovery  of 
legal  damages. '  Under  these  circumstances 
the  rendition  of  the  services  is  a  part  per- 
fomance  of  a  verbal  agreement.  The  act  of 
part  performance  of  a  verbal  agreement  for 
services  must  be  such  that  it  would  be  a  fraud 
on  the  party  performing  for  the  other  party 
to  refuse  to  perform  his  part  as  agreed  be- 
tween them.  Pom.  Cent.  114."  See  also, 
Korminsky  v.  Eorminaky,  2  Misc.  188 ;  Ood* 
ine  V.  Kiddj  64  Hun,  585 ;  Jaffee  v.  Jaecbton^ 
1  C.  C.  A.  24,  48  Fed.  Rep.  21.  4  U.  S. 
App.  4 ;  McKinnan  v.  McKinrum,  5  C.  C.  A. 
580,  56  Fed.  Rep.  409 ;  Hainsi  v.  Haines,  6 
Md.  435. 

But  we  will  not  further  quote  or  cite  au- 
thorities. We  are  fully  convinced  that  the 
weight  of  authority  and  reason  preponderates 
in  favor  of  the  position  that  the  contract  in 
the  case  at  bar  was  such  a  one  as  a  part  per- 
formance will  relieve  from  the  operation  of 
the  statute  of  frauds ;  that  there  was  a  fall 
performance  of  the  contract  on  the  part  of 
the  plaintiff,  and  such  a  part  performance  by 
the  Spilineks,  as  did  so  take  it  out  of  the 
operation  of  the  statute.  We  are  further  sat- 
isfied that  the  child  had  a  right  to  bring  the 
action  to  enforce  the  contract  made  for  it  by 
the  parents,  and  that  the  proof  of  the  contract 
was  sufficiently  clear,  definite,  satisfactory, 
and  unequivocal  to  call  for  its  enforcement 
by  a  court  of  equity,  in  the  exercise  of  its 
discretion. 

The  judgment  of  the  District  Court  it  r&» 
wrsed,  so  far  as  it  affected  the  rights  of  the 
plaintiff  herein,  and  decree  ordered  in  this 
court  in  favor  of  appellant  that  the  title  to 
the  property  described  in  the  petition  is  in 
appellant,  and  be  quieted  in  her,  except  as 
against  the  mortgage  liens  thereupon  prior 
to  the  death  of  the  Spilineks. 

Judgment  accordingly. 
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dans  HEINBOEEL,  Appi.^ 

V. 

NATIONAL  SAVINGS  LOAN  &  BUILD- 
ING ASSOCIATION.  Beapt. 

•A  Bonborroff  lug  member  of  a  matvml 
bnildiiig  aASCKSUfctioiiff  who  has  brought 
bimaelt  within  the  rules  by  notice  of  withdrawal, 
cannot  bring  an  action  and  take  judmnent 
against  the  aasoclatlon  when,  under  the  statute 
(Oen.  Laws  1S91,  chap.  181, 8  S7),  as  well  as  in  the 
ll7-lawB  of  the  assodatfon,  there  Is  no  money  in 
the  treasury  legally  applicable  to  the  payment  of 
Usolalm* 

anly  23, 18M.) 

APPEAL  \n  plaintiff  from  an  order  of  the 
District  Court  for  Ramsey  County  deny- 
ing a  motion  for  a  new  trial  after  Jadgmeot  in 
favor  of  defendant  in  an  action  brought  to  en- 
force payment  of  the  withdrawal  value  of 
•hares  which  plaintiff  owns  In  the  defendant 
astsociatioD.  and  of  the  withdrawal  of  which  be 
had  given  notice.    AMrmed. 

The  facta  sufficiently  appear  in  the  opinion. 

Mam,  Holcombe  ft  O'Reilly,  for  ap- 
pellant: 

A  member  of  a  mutual  building  association 
who  has  fully  performed  all  the  conditions  of 
the  by-laws  of  the  association,  and  the  statute 
law  of  Uie  state,  relative  to  his  right  to  with- 
draw the  shares  of  stock  owned  by  him,  can- 
not be  deprived  of  his  right  to  a  Judgment 
against  the  association  for  what  he  may,  on 
the  trial,  prove  to  be  entitled  to  receive  at  its 
hands. 

Endlich,  Building  Aasociations,  S§  186, 148; 
United  8ta(e8  Bldg.  AL,  As9o,  v.  Silverman,  85 
Pa.  894;  Englahardt  v.  FHfth  Hard  Penna- 
ment  Dime  Sav,  db  L.  Asso,  6  Misc.  518. 

Mr,  J.  M.  Hawthorne*  for  respondent: 

United  States  Bldg,  A  L,  Aiao,  v.  Silverman, 
decided  November  8,  1877,  85  Pa.  894,  was 
only  allowed  to  stand  xinquesiioned  until  the 
year  1883.  when  it  was  criticised  and  distin- 
guished in  Christian's  App,  102  Pa.  189. 

The  effect  of  the  Silverman  Case  was 
farther  impaired  in  Pennsylvania  in  Nationcu 
Loan  A  Bomestead  Asso.  v.  HubUy,  84  Phila. 
Leg.  Int  6,  where  it  was  held  that  a  '* with- 
drawing member  must  show  that  there  are 
funds  on  hand  for  that  purpose  before  he  can 
enforce  his  demand." 

The  right  to  withdraw  is  not  a  common-law 
right  Such  right  is  wholly  a  creature  of  the 
•tatute  and  thai  same  statute  which  gives  the 
•tockholders  the  right  to  withdraw  restricts 
and  limits  the  fund  from  which  he  can  with- 
draw. If  it  had  not  been  for  the  statute  and 
the  contract  entered  into  by  the  association, 
commonly  called  a  by-law,  the  right  to  with- 
draw would  not  exist  at  alL 

•Headnote  by  Ooi«ijn8,  J. 

Non.~The  question  decided  in  the  above  case 
ii  one  on  which  we  have  found  no  authorities  ex- 
cept those  leferred  to  in  the  report  of  the  case. 

tt5URA. 


Bedford  IL  Co.  v.  BotMer,  48  Pa.  29;  Jeteeti 
V.  VaUep  B.  Co.  84  Ohio  St.  601;  Morawetz, 
Priv.  Corp.  2d  ed.  §  109;  Cooke,  Stock,  Stock- 
holders &  Corporations,  2d  ed.  s^  169. 

Withdrawing  members  are  restricted  to  one 
half  of  thu  monthly  receipts. 

Oen.  Laws  1891,  chap.  181,  §  27. 

A  statute  ought,  upon  the  whole,  to  be  so 
construed  that,  if  it  can  be  prevented,  no 
clause,  section,  or  word  shall  be  superfluous, 
void,  or  insignificant. 

McNamara  v.  Minnesota  Cent.  B.  Co.  13 
Minn.  8«8;  Brown  v.  Balfour,  12  L.  R.  A.  373, 
46  Minn.  71. 

The  by-laws  establish  the  terms  of  a  con- 
tract between  a  company  and  its  stockholders. 

Hazeltine  v.  Belfast  dk  M.  L.  B.  Co.  79  Me. 
411;  Beach.  Priv.  Corp.  §821,  and  cases  cited; 
Brick  Presby.  Church  Corp,  v.  New  York,  5 
Cow.  538. 

This  statute  and  this  by-law  say  what  they 
mean  and  mean  what  they  say. 

State  V.  Bedwood  Falls  Bldq,  A  L.  Asso.  10 
L.  R.  A.  752.  45  Minn.  158:  Texas  Homestead 
Bldg.  A  L.  Asso.  v.  Kerr  (Tex.)  May  2,  1890. 

In  Be  Sunderland  Bldg.  Soe.,  L.  R.  24  Q.  B. 
Div.  394,  the  following  rule  or  by  law  as  to 
withdrawal  was  approved:  "Should  more 
than  one  member  give  notice  to  withdraw  at 
one  time,  the  members  so  giving  notice  shall 
be  paid  in  rotation,  according  to  the  priority 
of  notice;  provided  always  that  the  said  .society 
sha))  not  b^obliged  to  make  such  payments  as 
aforesaid  rnitil  they  have  sufTlcient  funds  in 
hand  for  that  purpose,  and  also  to .  meet  the 
then  existing  liabilities  of  the  society." 

These  regulations  were  reasonable  and  were 
binding  on  the  appellant. 

Trigg  v.  Vermillion,  118  Mo.  230. 

Appellant  voted  for  the  resolution  requiring 
witharawine:  stockholders  to  be  paid  in  the 
order  in  which  their  applications  were  filed. 
At  least  125  other  withdrawing  stockholders 
have  acted  on  the  faith  of  this  resolution  and 
the  appellant  is  now  estopped  to  raise  any 
questions  about  it 

WeUand  Canal  Co.  v.  Hathaway,  8  Wend. 
488,  24  Am.  Dec.  51;  Cnmmings  v.  Webster,  48 
Me.  194:  Chapman  v.  Searle,  8  Pick.  88;  Oris- 
wold  V.  Seli{fman,  72  Mo.  119. 

The  by-laws  of  a  company  made  in  pursu- 
ance of  their  charter  are  equally  as  binding  on 
all  their  members  (and  others  acquainted  with 
their  method  of  business)  as  any  public  law  of 
the  state. 

Cummings  v.  W^ter,  supra. 

All  by-laws  duly  and  legally  passed  are 
binding  and  obligatory  upon  the  memben  of 
a  corporation. 

Anaeosta  Tribe  No.  If,  Improved  Order  of 
Bedmen  v.  Murbaeh,  18  Md.  91.  71  Am.  Dec 
625;  McFadden  v.  Los  Angeles  County  Suprs. 
74  Cal.  571. 

A  by  law  or  rule  passed  after  the  stock- 
holder has  gives  notice  to  withdraw  Is  binding 
upon  him  because  he  is  still  a  member.  This 
is  the  English  rule  and  it  has  never  been 
changed  in  this  country. 

Pime  V.  Citv  A  Suburban  Permanent  Bldg^ 
iS^.  L.  R.  2  Ch.  Div.  311. 
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Bj  the  terms  of  the  agreement,  the  by-laws, 
the  amount  to  be  paid  to  a  withdrawing  stock- 
holder is  not  due  from  the  corporation  to  him 
until  they  have  funds  on  hand  legalljf  appli- 
cable thereto.  Hence  the  cause  oi  action  has 
not  accrued,  and  under  title  2,  chapter  66,  Gen- 
eral Statutes  1878,  the  statute  of  limitation 
does  not  begin  to  run  until  the  cause  of  action 
accrues. 

Bakery.  KeU^,  11  Minn.  480. 

Mr,  C.  E.  Hamilton  for  the  Minnesota 
State  League  of  Local  Building  Associations. 

Collins,  J,f  delivered  the  opinion  of  the 
oourt: 

Section  4  of  article  2  of  defendant's  by-laws 
reads  as  follows :  **  A  shareholder  may  with- 
draw at  any  time  upon  giving  sixty  (60) 
daya'  notice  in  writing  to  the  association, 
when  he  shall  receive  the  amount  of  the  in- 
Btallments  actually  paid  in  by  him  on  such 
shares,  together  with  the  interest  thereon,  if 
any,  at  the  rate  fixed  by  the  board  of  di- 
rectors, standing  to  the  credit  of  his  shares  at 
last  preceding  £iju8tment  of  profits,  less  all 
fines  and  fees,  amount  paid  in  on  expense 
account,  and  a  proportional  part  of  the  losses, 
if  any»  and  other  charges  accrued  subsequent 
to  said  last  preceding  adjustment  of  profits : 
provided,  however,  that  at  no  time  shall  more 
than  one  half  of  the  funds  in  the  hands  of 
the  trustee  be  applicable  to  the  demands  of 
withdrawing  stockholders  without  the  re- 
corded consent  of  the  directors. "  Subsequent 
to  the  adoption  of  these  by-laws,  the  same 
regulation,  in  substance,  was  incorporated 
into  the  statutes  of  this  state  (Gen.  Laws 
1889,  chap.  286,  g  27)  ;  and  by  an  amendment 
thereto  ((^n.  Laws  1891,  chap.  181,  §  27)  it 
was  provided  that  *'not  more  than  one  half 
of  the  amount  received  in  payment  on  stock 
by"  a  building  association  Mn  any  one  month 
shall  be  used  to  pay  withdrawals  without  the 
consent  of  the  board  of  directors."  The 
plaintiff  became  a  member  of  the  defendant 
association  in  July,  1889,  and  the  question 
now  presented  for  determinaiion  is  plainly 
stated  thus :  Can  a  nonborrowing  member  of 
a  mutual  building  association,  who  has 
brought  himself  within  the  rules  by  notice  of 
witlidrawal,  be  permitted  to  bring  an  action 
and  take  judgment  against  the  association 
when,  by  reason  of  the  statute  and  the  by- 
law, there  is  no  money  in  the  treasury  legally 
applicable  to  the  payment  of  his  claim? 
In  United  States  Bldg.  <£  Z.  A$9o,  v.  8af>er- 
man,  85  Pa.  894,  it  was  determined  that  he 
could,  the  statute  under  consideration  being 
almost  identical  in  language  with  section  27, 
9upra,  and  with  defendant's  by-law.  The 
same  conclusion  was  reached  in  the  Buffalo 
(N.  Y.)  superior  court, —^«^feAard<  v.  Fifth 
Waird  Bmnanent  Dime  8av.  db  L,  A89o,  6  Misa 
518,— the  chief  Justice  dissenting;  and  Mr. 
Endlich,  Id  his  work  on  Building  Associa- 
tions (sec.  141-148)  coincides.  The  reasoning 
of  the  court  in  the  Silverman  (kue  is  that,  as 
the  stockholder  ceases  to  be  a  member  of  the 
association  after  due  notice  of  withdrawal, 
he  may,  upon  refusal  of  payment,  scTe  it,  and 
recover  judgment,  just  as  any  other  creditor. 
The  suggestion  that  the  proviso  in  the  statute 
stands  In  the  way  of  his  becoming  s  general 
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creditor,  and  that  he  most  be  govomed  by  it^. 
is  disposed  of  by  urging  that,  if  this  be  sow 
the  withdrawing  sto&holder  is  in  a  most  un- 
fortunate position,  for  the  association  **maT' 
n^er  choose  to  make  the  necessary  provision*' 
for  payment  of  the  claim,  and  therefore  ho- 
can  never  have  process  to  compel  it  so  to  do. 
It  is  asked,  when  will  the  association  have  the- 
money, — "In  one,  six,  or  ten  years,  or  ever, 
and  will  the  statute  of   limitations  be  sus- 
pended in  the  meantime?"    And  finally  it  is 
said  that  the  design  of  the  statute  can  be 
better  met  by  giving  the  plaintiff  judgment, 
and  then,  should  it  seem  equitable  to  the 
trial  court,   it  may  restrain  execution,    in 
order  that  the  association  may  have  a  rea- 
sonable time  in  which  to  raise  the  necessary 
money*    If  a  stockholder,  upon  withdrawal 
became  a  general  creditor  of  the  association, 
there  would  be  force  in  the  position  that  he- 
could  (because  his  rights  would  be  those  of 
a  general  creditor)  bring  suit  immediately, 
and  obtain  a  iudgment.    But  it  is  obvious 
that  a  stockholder  who  withdraws  from  one 
of  these  associations  cannot  properly  be  re- 
garded as  having  the  rights  of  the  ordinary 
creditor,  and  this  was  admitted  by  the  same 
learned   court  in  a  later  case   {Christian* m 
App.  102  Pa.  189),  in  which  it  was  frankly 
stated  that  there  was  manifest  error  in  the  SU- 
verman  Case  in  putting  withdrawing  stock* 
holders  in  the  position  of  general  creditors. 
The  conclusion  in  the  case  just  mentioned 
loses  potency  when  we  discover  that  the  rea- 
soning is  unsound.    Again,  with  respect  to 
the  query  therein  as  to  the  effect  of  the  statute 
of  limitations,  it  can  be  observed  that  in  u<y 
case  can  the  statute  commence  to  run  until  the 
right  of  action  accrues. 

In  assuming  the  relation  of  s  member  of 
the  association  plaintiff  contracted  with  ref- 
erence to  and  was  to  be  governed  by  its  by- 
laws in  so  far  as  they  were  reasonable,  and 
not  opposed  to  our  statutory  provisions  reg- 
ulating associations  of   this  character.     He 
agreed  to  abide  by  the  condition  of   the 
treasury  in  case  of  s  withdrawal,  and  to  take 
his  money  when  funds  properly  applicable 
for  the  purpose  were  on  hand.    He  was  not 
to  be  paid  until  these  funds  were  in  the  treas- 
ury, and,  although  he  could  at  any  time  oea^e 
to  be  a  member,  and  terminate  his  obligation- 
to  make  monthly  payments,  the  amount  to  be 
returned  to  him  dig  not  then  become  due  or 
^ayable^exoept  iir&crtailLContingency^    IT" 
not  aosolutely  and  immediately  ^QC^nd 
payable  st  withdrawal,  it  is  difficult  to  see 
bow  his  cause  of  action  was  then  main- 
tainable.   When  the  debt  is  due  and  payable, 
the  right  to  sue,  the  right  to  obtain  a  judg- 
ment, and  the  right  to  have  execution  to  en- 
force collection  in  the  usual  and  ordinary 
course  of  procedure  are  his.    And  the  fallacy 
of  the  reasoning  in  the  Silverman   Gaee   is 
strikingly  apparent  when  we  see  that  s  with- 
drawing member  is  first  squarely  placed  ia 
the  category  of  ordinary  general  creditors^ 
and  then — evidently  In  order  to  prevent  the 
wreck  and  ruin  of  such  associations— it  is 
said  that  he  may  be  deprived  of  the  benefit 
of  immediate  process  to  collect  his  judg- 
ment.  The  collection  of  a  ]  ndgment  obtain^ 
by  an  ordinary  general  mdltor  cannot  te 
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postponed  and  delayed  in  that  way.  Again, 
we  see  no  force  in  tlie  remark  that  the  cor- 
poration may  never  make  provision  for  the 
payment  of  the  claim,  and  therefore  it  can- 
not be  compelled  to  pay.  Provision  for4he 
liquidation  of  the  claims  of  withdrawing 
members  is  not  optional  with  the  association, 
for,  as  long  as  withdrawals  are  pending,  it 
is  obliged  to  set  aside  one  half  of  its  receipts 
for  the  purpose  of  meeting  and  canceling  such 
claima.  Its  abilitv  to  pav  depends  upon  the 
fidelity  with  which  remaining  members  dis- 
charge their  obligations,  and  this  is  what  all 
subscribers  agree  to  when  taking  shares. 
Again,  when  considering  the  language  of  the 
by-law  and  the  statute,  as  well  as  the  rights 
2md  remedies  of  withdrawing  stockholders, 
it  must  be  remembered  that  if,  upon  refusal 
to  pay,  because  not  in  funds,  a  suit  may  be 
brought  at  once,  and  prosecuted  to  judgment, 
even  if  further  proceedings  could  be  stayed 
by  the  court,  such  judgment  would,  as  soon 
as  docketed,  become  a  lien  upon  all  real 
estate,  having  priority  even  over  a  later  judg- 
ment obtained  by  a  general  creditor.  In  this 
way  a  withdrawing  member  could  not  only 
secure  superior  rights  as  against  other  mem- 
bers, but  also  over  a  creditor  whose  judgment 
was  based  upon  an  independent  claim.  In 
addition  to  this,  the  association  would  be 
sdriooaly  crippled  and  embarrassed,   for  no 


sale  of   its  real  property  could  be  made  so- 
long  as  the  lien  remained.    The  right  to  with- 
draw and  to  receive  back  what  has  be«;n  paid 
into  the  treasury  bv  a  member  of  the  associa- 
tion exists  solely  oy  virtue  of  the  by-law  or 
the  statute.    If  this  right  to  receive  money 
out  of  the  treasury  is  made  to  depend  upon 
its  condition,  the  right  is  not  perfect  or  ab-   | 
solute  until  that  condition  exists.    We  think  / 
the  by-law  and  the  statute  equally  plain,  and  ' 
to  mean  that,  until  there  is  money  available  | 
for  the  purpose,  no  cause  of  action  exists.   \ 
This  is  the  conclusion  of  the  chief  justice,    , 
who  dissented  in  the  Bnglehardt  Case,   and    , 
also  that  reached  in  the  supreme  court  of    \ 
Texas  in  May,  1890  {Texas  Homestead  Bldg. 
eft  L,    Asso,  V.  Kerr),  which  we  have  beea^ 
unable  to  find  reported  except  in  18  S.  W. 
Rep.   1020.    It  follows  that  tliere  must  be 

proper  allegations  in  thfl  mmplRint.  itnH  prnof 

upon  trial  as  to  the  existence  of  funds  out 
01  wnicn  payment  can  properly  ne  mad e .  Of 
course  we  have  been  speaking  of  a  case  iu 
which  there  has  been  no  bad  faith  upon  tlie 
part  of  the  association.  If  it  should  ni.'/;l(c-t 
its  duty  towards  withdrawing  membci-s  by 
failing  to  take  proper  steps  for  replenishing; 
its  treasury,  a  proper  remedy  could  be  found. 
Order  affirmed. 

Baek*  J.,  did  not  sit. 
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1  •  Onm  eeekingf  to  e^Jolii  a  manlclpmllty 
from  incurring  farther  indebtedness 

oo  the  ffTOUDd  that  it  would  exceed  the  ooostitu- 
tJonal  limit  has  the  burden  of  sbowinff  that  suoh 
would  be  the  fact. 

S*  A  mnnidpality  may  maanfiaetnre 
jund  supply  electricity  for  mnnicipaJ 
purposes  and  for  the  use  and  t>eDeflt  of  such 
of  its  iohabltants  as  wish  to  use  and  are  wilUofr 
to  pay  for  it  at  reasonable  rates. 

8*  A  fbe  allowed  to  the  master  by  the  trial 
oourt  will  not  be  reduced  by  the  appellate  oourt 
tn  the  absence  of  eyldenoe  showing  it  to  be 
dearly  ezoesBive. 

Olaroh  28. 1800 

APPEAL  by  plaintiffs  from  a  decree  of  the 
Court  of  Common  Pleas  for  Fraoklin 
Conoty  dismissing  a  bill  brouf^bt  to  enjoin  de- 
fendant from  contracting  an  indebtedness  for 
an  electric  light  plant  which  was  alleged  to  be 
unlawful  as  beyond  the  power  of  the  defend- 
ant to  contract,  and  also  as  exceeding  the  con- 
stitutional limit  of  indebtedness.    Afflrmed, 


The  material  portions  of  the  master's  report 
were  as  follows: 

'*i;  It  is  admitted  that  all  the  plaintiffs  in. 
this  esse  are  taxpayers  of   the  boruugb  of 
Chambersburo^,  and  that  all  except  Augustu»> 
Duncan  and  Benjamin  C.  Ross  are  citizens  res- 
ident in  the  said  borough. 

"3.  The  defendant  in  this  proceeding  is  the- 
bnrgess  and  town  council  of  the  borough  of 
Chambersburg,  a  municipal  corporation  incor- 
porated into  a  borough  bv  Act  of  March  21, 
1803  (Pub.  Laws,  879^,  and  by  the  said  act  of 
incorporation  the  limits  and  boundaries  of  tbe- 
said  borough  were  particularly  set  forth,  and 
it  wss  enacted:  'Tbat  from  and  after  the  first 
Monday  in  May  (1808)  the  burgess  and  town 
council  duly  elected  and  tbeir  successors  shall 
be  one  body  politic  and  corporate  in  law,  by 
the  name  and  style  of  the  burgess  and  town 
council  of  the  borough  of  Chambersburg,  and 
shall  have  perpetual  succession.  And  the  said 
burgess  and  town  council  aforesaid  and  tbeir 
successors,  shall  be  capable  in  law,  to  have, 
get,  receive,  hold,  and  possess  goods  and  chat- 
tels, lands  and  tenements,  rents,  liberties.  Ju- 
risdictions, franchises,  and  hereditaments,  to 
them  and  to  their  successors  in  fee  simple  or 
otherwise,  not  exceeding  the  yearly  value  of 
five  thousand  dollars,  and  also  to  give,  grant* 
sell,  let,  and  assign  the  same  lands,  tenements* 


NonL— The  power  of  a  municipal  corporation  to      On  the  qnestion  what  oonstitutes  an  indebtedn' 
own  and  operate  electric  light  plants,  which  iB  sus. 
tained  In  the  above  case,  is  also  recoflrnized  in 
Crawf ordsTiUe  y.  Bradcn  (Ind.)  U  L,  B.  A«  288,  and 
cited  in  note  thereto. 

L.ft..A. 


within  the  provisions  limiting  debts  of  municipal' 
corporations,  see  Beard  y.  HopkiDSville  (Kj.)  tt  Lb. 
B.  A.  tfS,  and  fieli. 


See  also  27  L.  R.  A.  769;  30  L.  R.  A.  281 ;  540;  31  L.  R.  A.  7^M   794;  38  L.  R^ 
A.  157;  40  L.  R.  A.  163. 
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'beredilameDts,  and  rents,  and  by  the  name  and 
-style  aforesaid  they  shall  be  capable  in  law  to 
sue  and  be  sued,  plead  and  to  be  impleaded, 
in  any  of  the  courts  of  law  in  this  common- 
wealth, in  all  manner  of  actions  whatsoever, 
and  to  have  and  use  one  common  seal,  and  the 
-same  from  time  to  time  at  their  will  to  chancre 
and  alter.'  See  section  8.  Also,  'That  it  shall 
-and  may  be  lawful  for  the  town  council  to 
meet  as  often  as  occasion  may  require,  and 
^nact  such  by-laws,  and  make  such  rules,  reg- 
ulations, and  ordinances  as  shall  be  determined 
by  a  majority  of  them  necessary,  to  promote 
the  peace,  good  order,  benefit,  and  advantage 
-of  said  borough,  particularly  by  providing  for 
the  regulation  of  the  market,  streets,  alleys, 
and  highways  therein;  they  shall  have  power 
to  assess,  apportion,  and  appropriate  such 
taxes  as  shall  be  determined  by  a  majority  of 
them  necessary  for  carrying  the  said  rules  and 
-ordinances  from  time  to  time  into  complete 
-effect;  Provided,  that  no  by-law,  rule,  or  ordi- 
nance of  the  said  corporation  shall  be  repug- 
nant to  the  constitution  or  laws  of  the  United 
States  or  of  this  commonwealth;  Provided  also, 
that  no  tax  shall  be  laid,  in  any  one  year,  on 
the  valuation  of  taxable  property  exceeding 
x>ne  cent  in  the  dollar,  unless  some  object  oi 
general  utility  shall  be  thought  necessary,  in 
which  case  a  majority  of  the  freeholders  of 
said  borough,  in  writing  under  their  hands, 
shall  approve  of  and  certify  the  same  to  the 
town  council,  who  shall  proceed  to  assess  the 
same  accordinglv.'    See  section  6. 

*'8.  The  said  borough  of  Chambersburg  has 
continued  to  hold  and  exercise  the  rights  and 
privileges  and  perform  the  duties  granted  and 
impost  upon  It,  as  a  body  politic  or  munici- 
pal corporation,  from  the  date  of  its  incorpora- 
tion until  the  present  time,  under  its  original 
charter  and  the  acta  of  the  general  assembly  of 
Pennsylvania  since  passed  in  relation  thereto. 

"4.  Since  the  early  part  of  the  year  1890,  at 
the  date  of  the  filing  of  the  bill  in  this  case, 
March  22, 1892,  and  at  the  present  time,  the 
said  borough  of  Chambersburg  owns,  controls, 
■and  operates  an  electric  light  plant  for  the  pur- 
pose of  providing  an  ample  supply  of  light  for 
its  streets,  public  buildings,  and  grounds,  and 
^  short  time  prior  to  the  filing  of  this  bill,  to 
wit,  about  December  7, 1891,  the  said  borough 
made  some  additions  to  the  engine,  dynamos, 
and  other  machinery  about  the  plant,  and  since 
that  date  it  has  been  supplying  a  number  of 
the  inhabitants  of  the  borough  with  electricity 
for  the  purpose  of  lighting  their  stores  and 
places  of  business,  and  it  has  charged  and  re- 
ceived certain  fixed  charges  and  prices  for  the 
aaid  supply  of  electricity  and  light. 

"5.  The  capacity  of  the  said  plant  as  used  and 
operated  for  street  lighting  purposes,  prior  to 
the  additions  above  referred  to,  was  sufficient 
for  the  supply  of  seventy  arc  lights  of  2000 
•candle  power  each,  and  this  entire  number  of 
lights  was  used  in  lighting  the  streets  and 
public  buildings  of  the  borough. 

"6.  The  additions  and  improvements  made 
to  the  plant  prior  to  the  filing  of  the  bill  in  this 
•case  and  within  a  short  time  thereafter,  con- 
sisted of  the  following  items:  Conversion  of 
the  single  cylinder  engine  into  a  compound 
cylinder,  ana  necessary  pulleys  and  shafting, 
and  the  erection  of  a  new  stack  to  the  boiler. 


at  a  cost  of  $898;  the  erection  of  a  commercial 
circuit,  for  wires,  poles,  brackets,  insulators, 
etc.,  and  labor,  at  a  cost  of  about  $200;  the 
purchase  of  thirty  or  forty  arc  lamps,  at  a  coat 
of  from  $1,200  to  $1,600;  the  purchase  of  a  fifty 
arc  li^ht  dynamo,  at  a  cost  of  $2,875.  These 
additions  and  improvements  were  made  by  the 
borough  for  the  purpose  of  increasing  the  ca- 
pacity of  the  plant  so  as  to  be  able  to  supply 
electricity  to  the  inhabitants  of  the  borough  for 
lighting  purposes  in  their  stores  and  dweUings, 
at  fixS  charges  and  prices,  and  the  said 
borough  has  been  furnishing  and  still  is  sup- 
plying the  said  citizens  with  electricity  for 
ligb  tin?  purposes  as  aforesaid .  Prior  to  March 
22,  1892,  seven  arc  lamps  were  in  use  by  cit- 
izens of  the  borough,  and  since  that  date  tho 
number  has  been  increased  until  at  least  thirty 
arc  lumps  of  2000  candle  power  are  now  in  use 
by  sundry  citizens  of  the  said  borough,  and  the 
same  are  furnished  with  electricity  by  the 
borough  at  rates  and  prices  fixed  by  the  burgess 
and  town  council  of  the  borough  of  Chambers- 
burg by  ordinance.** 

The  seventh  finding  sets  out  the  Act  of  May 
20,  1891. 

"8.  In  accordance  with  the  provisions  of 
section  2  of  the  said  Act  of  Mav  20,  1891,  and 
in  the  manner  provided  by  the  Act  of  April  20, 
1874,  and  the  amendment  thereto  passed  June 
9, 1891,  the  said  borough,  on  December  7, 1891, 
at  a  regular  meeting  of  the  burj^ess  and  town 
council  of  the  said  borough, signified  its  desire, 
by  a  majority  vote  of  the  said  town  council,  to 
make  an  increase  of  indebtedness  of  the  said 
borough  in  the  sum  of  $10,000  for  the  purpose 
of  increasing  the  electric  light  plant  to  furnish 
the  citizens  with  commercial  light  and  electri- 
city, and  to  submit  to  the  vote  of  the  qualified 
electors  of  the  borough  the  question  as  to  the 
said  increase  of  indebtedness  at  the  election  to 
be  held  in  February,  1892.  And  the  said  bur- 
gess and  town  council  of  the  said  borough  gave 
notice  to  the  qualified  electors  of  the  said 
borough,  by  weekly  advertisement  in  three 
newspapers  published  in  said  borough,  for 
thirty  days  prior  to  February  16, 1892,  setting 
forth  the  action  of  the  said  town  council,  and 
that  an  election  would  be  held  at  the  places  of 
holding  the  municipal  elections  in  said  munici- 
pality on  February  16,  1892,  Tuesday,  be- 
tween the  hours  of  7  A.  M.  and  7  P.  M.  of  aaid 
day,  for  the  purpose  of  obtaining  the  assent  of 
the  electors  thereof  to  such  increase  of  indebted- 
ness, and  the  said  notice  contained  a  statement 
of  the  amount  of  the  last  assessed  valuation  of 
property,  the  amount  of  the  then  existing  debt, 
the  amount  and  percentage  of  the  proposed  in- 
crease, and  the  purpose  for  which  the  indebted- 
ness was  to  be  increased,  the  form  of  the  bal- 
lot and  method  of  vodng,  and  the  particular 
places  for  voting  in  the  several  wards. 

"9.  The  said  election,  at  specified  in  the 
said  notice,  was  duly  held  on  February  16, 
1892,  and  resulted  in  favor  of  the  increa<«  of  the 
debt  of  the  said  borough  in  the  sum  of  $10,000, 
for  the  purpose  specified  in  the  said  notice. 
The  return  of  the  saJd  election  was  duly  certi- 
fied, and  with  a  certified  copy  of  the  action  of 
councils  and  the  advertisement,  it  was  made  a 
record  of  the  court  of  quarter  sessions  of 
Franklin  coun^,  and  a  certified  copy  of  the 
record  aa  af  oreaaid  ddivered  by  the  clerk  of  tho 
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(«aid  oourt  to  the  corporate  authorities  and  by 
tbem  entered  upon  the  minutes  of  the  said  cor- 
poration. 

'*]0.  By  virtue  of  the  authority  thus  con- 
ferred upon  them  the  burgess  and  town  coun- 
•dl  of  Uie  said  borough  proceeded  to  increase 
the  indebtedness  of  the  said  borough  in  the 
■sum  of  $10,000,  for  the  purpose  of  enlarging 
.and  extending  the  electric  light  plant  of  the 
sud  borough,  and  psssed  an  ordinance  on 
March  8, 1893,  entitled  'An  ordinance  relating 
to  the  supply  of  incandescent  and  arc  lighting 
4ind  electricity,  by  the  borough  of  Chambers- 
burg,  Pa.'  This  ordinance  provides  for  con- 
tracts to  be  entered  into  by  the  borough  with 
each  individual  citizen  desiring  the  use  of 
electricity  for  lighting  purposes  in  stores, 
dwellings,  diurchea,  fairs,  festivals  and  other 
places,  and  prescribe  the  duties  of  the  borough 
on  the  one  part  and  the  purchaser  or  consumer 
on  the  other  part,  and  fixes  the  rates  and 
prices  to  be  charged  by  the  borough  for  the 
supply  of  electricity,  by  arc  and  incandescent 
lights,  to  these  persons  and  plsces. 

**11.    In  furtherance  of  the  design  and  pur- 
pose of  the  burgess  and  town  council  of  the 
borough  of  Cham ber?burg  to  increase  the  capa- 
city and  enlarge  the  electric  light  plant  of  the 
said  borough,  for  the  supplying  of  electricity 
to  its  inhabitants   for  lighting  purposes,  the 
said  authorities,  before  the  date  of  the  filing  of 
the  bill  in  this  case,  and  after  the  said  election 
held  on  February  16,  1892,  by  letter  throuf^h 
the   chairman  of  the  committee   on  electric 
light,  invited  proposals  from  the  Thomson- 
Houston  Electric  Light  Company  of  Philadel- 
phia, the  Westinghouse  Electric  and  Manufac- 
ing  Company  of  Pittsburg,  and  the  Edison 
Electric  Li^ht  Company,  and   received  pro 
posals  or  bids  from  the  first  two  companies  for 
the  furnishing  of  a  dynamo  for  incandescent 
lighting,  of  a  capacity  of  660  incandescent 
lamps,  and  the  necessary  appliances  to  operate 
the  same,  and  the  said  borough  received  an  in- 
candescent dynamo  of  the  capacity  indicated, 
with  appliances,  from  the  Thomson-Houston 
Company,  but  have  never  consummated  the 
purchase  or  put  the  same  in  operation,  owing 
to  the  filing  of  the  bill  in  this  case.    The  said 
borough  also  entered  into  a  contract  with  the 
Taylor  Engine  Company  for  the  purchase  of 
an  engine  and  boilers,  and  necessary  appliances 
at  a  cost  of  $5,889,  for  the  purpose  of  supply- 
ing additional  motive  power  to  meet  the  in- 
creased demand    for  power  in  running  the 
commercial  lighting.    This  contract  was  en- 
tered into  before  the  bill  In  this  case  was  filed, 
and  after  February  16,  1892,  and  without  in- 
viting bids  for  the  same  or  advertising  for  pro- 
posals, but  the  engine,  etc.,  have  never  been 
delivered,^on  account  of  the  filing  of  the  bill  in 
this  case.    The  said  borough,  during  the  same 
period,  advertised  for  and  received  bids  for  the 
necessary  changes  in  the  building  and  brick 
stack,  but  never  entered  into  contract  for  the 
same  on  account  of  the  filing  of  the  bill  in  this 
case. 

"14.  The  bonds  provided  for  by  the  action 
of  the  burgess  and  town  council  of  the  borough 
of  Chambersbur^  and  the  election  of  February 
16, 1892.  for  the  increase  of  the  indebtedness 
of  the  borough  in  the  sum  of  $10,000,  were 
■ever  issued  by  the  said  municipality,  the  ac- 
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tion  in  reference  thereto  being  delayed  by  the 
filine  of  the  bill  in  this  case. 

'*19.  On  April  20,  1892,  at  the  dale  the 
burgess  and  town  council  of  the  said  borough 
of  Chambersburg  provided  for  the  issuing  of 
the  bonds  of  the  said  borough  in  the  sum  of 
$10,000  for  the  purpose  of  enlarging  the  elec- 
tric light  plant,  the  said  burgess  and  town 
council  passed  the  following  resolution:  'Re- 
solved, That  in  order  to  provide  for  the  pay- 
ment of  the  interest  and  principal  of  said  bonds 
that  an  annual  tax  equal  to  at  least  eight  per 
centum  of  the  amount  of  said  increased  debt 
be  levied  and  assessed,  to  be  applied  exclusively 
to  the  payment  of  the  interest  and  principal 
of  said  indebtedness,'  and  on  May  23. 1892,  the 
said  burgess  and  town  council  fixed  the  tax 
levy  for  the  year  commencing  June  1,  1893,  at 
four  mills  en  the  dollar  for  borough  purposes, 
and  five  mills  on  the  dollar  for  the  payment  of 
interest  and  the  liquidation  of.  the  principal  of 
bonds. 

COKOLUSIONB  OF  LAW. 

"1.  The  proposed  increase  of  indebtedness 
by  the  burgess  and  town  council  of  the  bor- 
ough of  Chambersburg  in  the  sum  of  $10,000, 
does  not  increase  or  cause  the  entire  indebted- 
ness of  the  said  borough  to  become  greater  than 
seven  per  centum  of  the  assessed  value  of  prop- 
erty within  the  limits  of  the  said  borough. 

"8.  The  Act  of  May  20,  1891,  and  the  ac- 
tion of  the  burgess  ancl  town  council  of  the 
borough  of  Chambersburg,  in  pursuance  there- 
of, are  not  in  violation  of  section  7,  article  9, 
of  the  Constitution  of  Pennsylvania,  and  the 
said  section  of  the  constitution  does  not,  in  let* 
ter,  or  spirit  and  meaning,  restrain  or  prohibit 
the  legislation  and  action  above  referred  to. 

"8.  The  proposed  enlargement  of  the  elec- 
tric light  plant  of  the  borough  of  Chambers- 
burg, as  set  forth  in  th#  findings  of  facts,  for 
the  purpose  of  manufacturing  and  furnishing 
electricity  for  lighting  purposes  to  all  the  in- 
habitants of  said  borouch  who  may  desire  to 
use  the  same,  at  fixed  and  uniform  rates  and 
charges  established  by  ordinaru^  of  said  bor- 
ough, the  said  plant  to  be  owned  and  operated 
by  the  said  borough,  constitutes  a  public  ser- 
vice, of  benefit  and  convenience  to  all  tha  in- 
habitants of  the  said  borough.  (2) 

''4.  The  legislature  of  the  state  of  Penn- 
sylvania has  autiiority  to  confer  the  power 
upon  municipalities  of  manufacturing  and  dis- 
tributing electricity  for  the  purpose  of  furnish- 
ing light  to  their  inhabitants  for  private  use, 
and  it  has  conferred  such  power  upon  the 
borough  of  Chambersburg  by  Act  of  May  20, 
1891.    (8) 

"7.  The  burflress  and  town  council  of  the 
borough  of  Chambersburg  have  a  lawful  right 
to  issue  the  bonds  of  the  borough  in  the  sum 
of  $10,000,  for  the  purpose  of  raising  money 
wherewith  to  erect  and  enlarge  the  present 
electric  light  plant  of  the  said  borough,  for  the 
purpose  of  supplying  electricity  for  commer- 
cial purposes.    (6) 

"8.  The  said  burgess  and  town  council  of 
the  borough  of  Chambersburg  have  a  lawful 
right  to  enlarge  the  electric  light  plant  of  the 
ssad  borough,  to  issue  bonds  in  the  sum  of 
$10,000  to  provide  for  the  expense  incurredL 
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and  to  furnish  electricity  for  lighting  purposes 
for  private  use,  and  the  plaintiffs  are  not  en- 
titled to  any  relief  against  said  acts  of  the  said 
municipality.  It  la  therefore  recommended 
that  the  bill  of  the  said  plaintiffs  be  dismissed 
at  the  cost  of  the  said  plaintiffs." 

The  master's  fee  was  fixed  at  $800. 

Exceptions  to  the  master's  findings  of  law 
and  to  the  fee  were  dismissed,  in  the  following 
opinion  by  Stewabt,  P.  J..: 

"The  purpose  of  this  bill  is  to  restrain  the 
borough  of  Chambersburg  from  engaging  in 
the  manufacture  of  electricity  for  the  supply 
and  use  of  its  citizens. 

The  effort  Is  made  on  two  distinct  grounds: 
First,  that  the  Act  of  May  20,  1891,  entitled 
'An  act  to  authorize  any  borough  now  incor- 
porated, or  that  may  hereafter  be  incorporated, 
to  manufacture  electricity  for  commercial  pur- 
poses for  the  use  of  the  inhabitants  of  said 
borough,  and  for  this  purpose  to  erect,  pur- 
chase, or  condemn  electric  licrht  plants,'  etc, 
under  which  the  defendants  claim  to  exercise 
this  right,  is  unconstitutional,  and  therefore 
Toid. 

"Second,  that  the  debt  proposed  to  be  in- 
curred by  the  borough,  or  which  it  will  neces- 
sarily incur,  for  the  purpose  aforesaid,  will 
increase  the  indebtedness  of  the  borough  to  an 
amount  in  excess  of  the  constitutional  limit  of 
7  per  cent  of  the  assessed  valuation  of  the  tax- 
able property. 

"In  both  contentions  the  conclusions  of  the 
master  are  adverse  to  the  plaintiffs,  and  they 
except  thereto. 

"The  exceptions  which  relate  to  the  consti- 
tutionality of  the  Act  of  May  20,  1891,  are 
overruled.  It  is  sufficient  to  say,  in  this  con- 
nection, that  our  attention  has  not  been  called 
to  any  exception  or  prohibition  in  the  consti- 
tution with'  which  the  act  conflicts;  and  that 
we  know  of  none. 

"Nor  can  the  exceptions  to  the  master's  con- 
clusions with  respect  to  the  indebtedness  of 
the  borough  be  sustained.  It  is  immaterial 
whether  occupations  be  regarded  as  taxable 
property  within  the  meaning  of  the  constitu- 
tion, or  not,  so  far  as  the  result  here  is  con- 
cerned. Eliminate  entirely  from  the  calcula- 
tion the  tax  assessed  upon  occupations,  and 
seven  per  centum  of  the  assessed  valuation  of 
what  remains  makes  a  total  which  exceeds,  by 
several  thousand  dollars,  the  debt  of  the  bor- 
ough at  the  time  referred  to. 

^'But  there  is  no  reason  whv  this  tax  should 
be  eliminated.  Indeed  there  is  express  author- 
ity for  including  it  in  the  calculation.  This 
very  point  was  raised  and  decided  In  the  case 
of  Brown'B  App.,  Ill  Pa.  80,  and  It  now  ad- 
mits of  no  controversy. 

"We  have  considered  the  exceptions  to  the 
costs  taxed,  but  are  unable  to  see  any  good 
reason  why  the  bill  as  taxed  should  not  be  al- 
lowed. The  master's  work  was  protracted, 
and  he  has  given  it  careful  study  and  atten- 
tion." 

Mr,  O.  Cm  Bowera*  for  appellants: 

The  business  of  manufacturing  electricity 
for  commercial  purposes  as  contemplated  b^ 
the  above  recited  act  of  assembly  and  ordi- 
nance, is  a  private  business  enterprise;  and  the 
act  is  in  violation  of  the  spirit  and  meaning  of ' 
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section  7  of  article  0  of  the  Constitution  at 
Peunsvlvanla. 

Cooiey's  Const.  Lim.  p.  200. 

The  evils  almost  necessarily  consequent 
upon  the  conferring  of  such  powers  on  muni- 
cipalities, and  the  reasons  for  denying  them, 
are  most  cogently  set  out  in  the  opinion  of  the- 
supreme  court  of  South  Carolina,  in  MatUdin^ 
V.  Oreenvitte,  8  L.  R  A.  296,  83  S.  C.  1,  which, 
was  an  action  brought  to  enjoin  the  city  of 
Greenville  from  purchasing  and  operating  aik 
electric  plant. 

"When  the  construction  of  railways  and- 
canals  was  first  entered  upon  bj  an  expendi- 
ture of  public  funds  to  any  considerable  ex- 
tent, the  states  tbem.selves  took  them  in  charge^ 
and  for  a  time  appropriated  large  sums  and 
incurred  immense  debts  in  enterprises,  some 
of  which  were  of  high  importance  and  others* 
of  little  value,  the  cost  and  management  of 
which  threatened  them  at  length  with  financial 
disaster,  bankruptcy,  and  possible  repudiaiion. 

Many  of  the  states,  in  view  of  a  bitter  ex- 

Serience  of  the  evils  already  developed  in  un- 
ertaking  to  instruct  and  control  them» 
amended  their  constitutions  so  as  to  prohibit 
the  state,  when  again  the  fever  of  speculatiou 
should  prevail,  from  engaging  anew  in  sucb 
undertaking." 

Cooley,  Const.  Lim.  p.  264.  noUs;  LovoeU  v. 
Boston,  111  Mass.  454,  15  Am.  Rep.  89:  Par-- 
kersburg  v.  Brown,  106  U.  8.  487,  27  L.  ed. 
238;  Weiemer  v.  Douglas,  64  N.  Y.  91,  21  Anu 
Rep.  586;  ShnrpUss  v.  Philadelphia,  21  P^ 
168,  59  Am.  Dec.  759. 

In  citinff  Opinion  of  the  Justices,  15  L.  R.  A. 
811,  155  Mass.  598,  the  Massachusetts  court 
holds  that  a  municipality  has  no  auihority  lo 
engage  in  the  business  of  buying  and  selling^ 
wood  and  coal. 

In  Spavlding  t.  Pedbody,  10  L.  R  A.  397» 
158  Mass.  129,  it  was  held  that  "power  in  a 
municipal  corporation  to  construct  and  main- 
tain works  for  the  manufacture  and  distribu- 
tion of  ^  or  electricity  for  the  purpose  of 
lighting  Its  streets  cannot  be  implied  as  an  in- 
cident to  power  expressly  granted  it  to  erect 
and  maintain  street  lamps. 

Bee  also  Western  8av,  Fund  Soe,  of  Philadd- 
phia  T.  Philadelphia,  81  Pa.  188.  72  Am.  Dec 
780. 

"Though  the  legislature  first  decides  that 
the  use  is  public,  the  decision  is  not  conclusive. 
They  cannot  make  that  a  public  purpose  which 
is  not  so  in  fact" 

Cooley,  Const  Lim.  p.  606;  Wheeler  v.  Phil- 
adelphia, 77 Pa.  854;  Oovey.  Epping^H  N.  H. 
539;  Orowell  v.  Hopkinton,  45  ».  H.  9;  Free- 
land  V.  Hastings,  10  Allen,  570;  People  y,  Flagg^ 
46  N.  Y.  401;  Kelly  v.  MarsftaU,  69  Pa.  819. 

Mr,  J.  D*  Ludwigf,  for  appellees: 

That  the  act  of  assemblv  in  question  doea 
not  violate  the  letter  of  article  9,  section  7,  of 
the  Constitution  is  at  once  apparent,  and  needs 
no  discussion.  That  It  does  not  violate  the 
spirit  of  section  7,  article  9,  of  tbe  Constitution,, 
see  Wheder  v.  PhiladelpJiia,  77  Pa.  855. 

The  presumption  is  that  the  legislature  hae 
judged  correctly  of  its  constitutional  powers, 
and  the  contrary  must  be  clearly  demonstrated 
before  a  co- ordinate  branch  of  the  govern- 
ment can  be  called  upon  to  interfere  between 
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the  people  and   their  hnmediate  zepresenta- 


Sharplen  y.  PhiladelpJiia,  21  Pa.  185.  69 
Am.  Dec.  759. 

The  interpretation  of  a  state  constitation  Is 
entirely  different  from  that  applicable  to  the 
Constitution  of  the  United  States. 

Com.  V.  Hartinan,  17  Pa.  118;  Sharpen  t. 
PhUadelpHa,  21  Pa.  147.  69  Am.  Dea  759. 

In  Western  Sav,  Fund  8oe,  of  Philadelphia 
T.  Philadelphia,  81  Pa.  188,  72  Am.  Dec.  730, 
the  right  of  the  city  of  Pbladelphia  to  supply 
gas  light  in  their  streets  and  houses  is  recog- 
nized. 

The  tendency  of  modern  legislation,  as  well 
^as  the  decisions  of  this  learned  court,  are  in  the 
-direction  of  increased  power  of  municipal  oor- 
porationsu 

Lehigh  Water  (V$  App.  102  Pa.  616. 

In  Opinion  cf  the  Justieei,  8  L.  R.  A.  487, 
150  Mass.  592.  the  house  of  representatives  sub- 
mitted to  the  justices  of  the  supreme  court  of 
Massachusetts  the  question  whether  or  not  the 
legislature  has  the  constitutional  right  to  enact 
laws  conferring  on  cities  and  towns  the  power 
to  manufacture  gas  and  electric  light  for 
public  use,,  and  also  for  sale  to  their  own  citi- 
zens. 

In  the  case  of  CrawfordstiUe  v.  Braden. 
-decided  by  the  supreme  court  of  Indiana,  14 
L.  R.  A.  268,  180  Ind.  149.  it  was  held  that  a 
-city  may  provide  and  maintain  the  necessnry 
plant  to  generate  and  supply  the  electricity 
needed  for  electric  lights  therein. 

Smith  y.  Na^hviUe,  7  L.  R  A.  469,  88Tenn. 
464,  is  also  in  point  as  to  the  principle  in- 
Tolved. 

The  proper  authority  to  determine  what 
should  and  what  should  not  constitute  a  public 
hurden  is  the  legislative  department  of  the 
state,  and  in  determining  this  question,  the 
legislature  cannot  be  held  to  any  narrow  or 
technical  rule. 

Oooley.  Const  Lim.  6th  ed.  p.  599;  Kirby  t. 
ShavD,  19  Pa.  258;  Com.  y.  Batler,  99  Pa.  540; 
KeUy  y.  Pitttburgh,  85  Pa.  170,  27  Am.  Rep. 
788;  WeiOer  y.  Hade,  52j  Pa.  474;  HUbieh  y. 
Oatherman,  64  Pa.  154. 

Independent  of  specific  legislative  authority 
it  is  one  of  the  inherent  powers  of  municipal- 
ities to  light  their  streets  and  public  places 
with  electric  light  and  at  the  same  time  and 
in  connection  therewith  to  supply  electricity 
to  its  inhabitants  for  the  lighting  of  their  resi- 
dences and  places  of  business. 

Oraipfordeville  v.  Braden,  iupraj  DilL  Man. 
Corp.  ^  ed.  g  8.  il. 

Per  Curiam  I 

This  bill  was  brought  to  restrain  the  borough 
-of  Cbambersburg  from  manufacturing  and 
supplying  electricity  for  the  use  and  benefit  of 
Its  inhabitants  under  the  provisions  of  the  Act 
of  May  90, 1891  (Pub.  Laws. 90).  It  is  grounded 
mainly  on  allegations  which,  in  substance. 
-are  (1)  that  said  act  la  unconstitutional,  and  (2) 


that  the  debt»  which  would  necessarily  be  in- 
curred by  the  borough  in  carrying  into  effect 
its  proposed  undertaking,  will  increase  its  in- 
debtedness to  an  amount  in  excess  of  the  con- 
stitutional limit  of  seven  per  centum  of  the 
assessed  valuation  of  taxable  property  within 
the  corporate  limits. 

As  to  both  of  these  allegations,  the  learned 
master's  findings  of  fact  and  legal  conclusions 
are  in  defendant's  favor.  The  first  five  speci- 
ficatfons  charge  error  in  overruling  the  several 
exceptions  to  the  master's  conclusions  of  law 
recited  therein  respectively.  For  reasons  suf- 
ficiently stated  in  the  report  and  In  the  opin- 
ion of  the  learned  president  of  the  common 
pleas,  approving  the  same,  we  think  there 
was  no  error  in  refusing  to  sustain  either  of 
said  exceptions. 

The  burden  was  on  the  plaintiffs  to  prove 
that  the  indebtedness  of  the  borough  would 
be  necessarily  increased  to  an  amount  exceed- 
ing the  constitutional  limit,  eta  In  that  they 
were  unsuccessful. 

While  the  legislative  intention  may  not  be 
as  clearly  and  happily  expressed  as  it  might 
have  been,  we  fail  to  discover  anything  in  the 
provisions  of  the  act  that  is  in  conflict  with  the 
constitution. 

The  power  of  the  legislature  to  authorize 
municipal  corporations  to  supply  gas  and 
water  for  municipal  purposes,  and  for  the 
use  and  benefit  of  such  of  their  inhabit- 
ants as  wish  to  use  and  are  willing  to  pay 
therefor  at  reasonable  rates,  has  never  been 
seriously  questioned.  In  view  of  the  fact  that 
electricity  is  so  rapidly  coming  into  general 
use  for  illuminating  streets,  public  and  pri- 
vate buildings,  dwellings,  etc.,  why  should 
there  beany  doubt  as  to  the  power  to  authorize 
such  corporations  to  manufacture  and  supply 
it  in  like  manner  as  artificial  gfis  has  been 
manufactured  and  supplied?  It  is  a  mfntake 
to  assume  that  municipal  corporations  should 
not  koep  abreast  with  the  progress  and  im- 
proyements  of  the  age. 

The  subjects  of  complaint  in  the  remaining 
specifications  are  the  learned  Judge's  refusal 
to  reduce  the  master's  fee,  and  the  decree  dis- 
missing the  bilL  As  to  the  former  he  says: 
"  We  are  unable  to  see  any  good  reason  why 
the  bill  as  taxed  should  not  oe  allowed.  The 
master's  work  was  protracted,  and  he  has 
given  it  careful  study  and  attention."  In  the 
absence  of  any  evidence  that  would  Justify  us 
in  saying  that  the  fee  is  clearly  excessive,  we 
must  assume  that  the  compensation  sanctioned 
by  the  court  was  not  unreasonable. 

The  decree  dismissing  the  bill  is  the  logical 
sequence  of  the  facts  and  legal  conclusions 
properly  drawn  therefrom.  The  questions  in- 
volved are  so  well  considered  and  so  satisfac- 
torily disposed  of  by  the  learned  master  and 
court  below  that  further  comment  is  unneces- 
sary. 

Ikeree  afflrmed  and  appeal  dimisied  with 
eoitt  to  be  paid  by  appellanti. 


West  Yibginia  Supremb  Coubt  of  Affeaia 


WEST  VIRGINIA  SUPREME   COURT  OP  APPEALa 


Eliza  WILLIAMSON  et  oL 


V. 


Joseph  T.  JONES,  Appt. 


C 


.W.  Va.. 


.) 


*  1  •  A  person  who  causes  his  land  to  be 
sold  for  some  purpose  of  his  own,  un- 
der a  judicial  prooeedioir  "which  turos  out  to  be 
void,  and  receives  and  retains  the  proceeds  of 
sale,  cannot  afterwards  be  heard  to  question  its 
validity.    He  has  made  his  election. 

8.  If  snch  person  afterwards  stands  by 
and  sees  the  purchaser  expend  large  sums  in  de- 
veloping oil  on  the  property,  he  may  not  after- 
wards set  up  such  defect  in  the  purchaser's  Utle; 
be  is  estopped. 

8-  Petrolevm  or  mineral  oil  in  plaee  is 
as  much  a  part  of  the  realty  as  timber, 
ooal,  iron  ore,  or  salt  water. 

4*  It  is  a  part  of  the  inheritance,  and  an 
unlawful  removal  thereof  is  a  disherison  of  him 
in  remainder,  constitutinff  waste,  which  a  court 
of  equity  in  a  proper  case  will  restrain  and 
enjoin. 

ft,  A  ease  in  irhich  the  remainder  cre- 
ated by  the  Willis  held  to  be  vested,  not 

contingent,  and  those  in  remainder  not  to  be  par- 
ties to  the  suit  by  representation. 

(April  i,  1894.) 

^Headnotes  Ixy  Hour,  J* 


ARPEAL  by  defendant  Jones  from  orders  or* 
the  Circuit  Court  for  Tjler  County  en- 
tered  in  a  suit  which  bad  been  insUtuied  U^ 
establish  rights  in  certain  real  estate,  which. 
enjoined  defendanl  from  pumping  petroleum, 
from  land  and  appointing  special  rcKxivers  U^ 
take  charge  of  the  property.    Modified, 

The  facts  are  slated  in  the  opinion. 

Messn.  Caldwell  A  Caldwell,  for  appd^ 
lant: 

The  circuit  judge  erred  In  requiring  an  ad> 
ditional  injunction  bond  in  the  penalty  of  only^ 
$12,000,  instead  of  at  least  in  the  penalty  or 
970.000. 

Two  injunction  bonds  aggregating  only 
$14,000  were  insufficient. 

Oil  Run  Petroleum  Go.  y.  Oale,  6  W,  Ya.  589* 

The  circuit  judge  erred,  first,  in  not  "fixing*" 
in  his  order  the  reasonable  time  within  which, 
the  additional  injunction  bond  should  be  criven. 

Mown  T.  Earpefi't  Ferry  Bridge  Oo,  17  W. 
Va.  896. 

The  circuit  Judge  erred  in  refusing  to  read' 
on  the  hearing  on  the  14th  day  of  Novemtier, 
1898,  of  the  motions  to  dissolve  the  injunction- 
in  part,  and  entirely,  the  affidavits  which  bad 
been  filed  by  the  defendant  Jones  on  or  before^ 
October  17.  I89a 

Anderson,  Law  Diet.  p.  846,  under  DepoH- ^ 
tian;  Black,   Law  Diet,   defining  Affidavit/^ 
Hiirb,  Inj.  §  1010;  W.  Va.  Code,  chap.  138,. 
8  8;  2  Barton,  Ch.  Pr.  §  187;  2  Dan.  Ch.  Pr. 


Nora— JVoturs  of  propertu  in  mineral  ofl  or  gas. 

A  modern  and  distinotiyely  American  branch  of 
law  is  that  of  property  in  mineral  oil  or  natural 
gas,  while  it  has  come  to  be  a  subject  of  grreat 
practical  importance.  Bspecially  recent  is  the  de- 
yelopment  of  the  law  in  respect  to  natural  gas,  al- 
though it  is  in  substance  an  application  of  the 
rules  eatablished  in  req>ect  to  petroleum. 

Ifatural  fjae. 

The  description  of  property  rights  to  respect  to 
gas  is  very  clearly  made  in  Westmoreland  &  0am- 
briaNat  Gas  Ckx  v.  DeWitt,  6  L.  B.  A.  781, 130  Pa. 
286k  In  this  case  the  master  said:  **  Gas  is  a  mine- 
ral, and  while  in  tttv  is  a  part  of  the  land,  and, 
therefore,  possession  of  the  land  is  possession  of 
the  gas.**  But  after  quoting  this  the  court  said: 
**This  deduction  must  be  made  with  some  qualifi- 
cations. Gas,  it  is  true,  is  a  mineral,  but  it  is  a 
mineral  with  peculiar  attributes  which  require  the 
application  of  precedence  arising  out  of  ordinary 
mineral  rights,  with  much  more  careful  considera- 
tion of  the  principles  involved  than  the  mere  de- 
cision. Water  also  is  a  mineral,  but  the  decisions 
In  ordinary  cases  of  mining,  etc.,  have  never  been 
as  unqualified  precedents  in  regard  to  flowing  or 
even  to  percolating  water.  Water,  and  oil,  and 
still  more  strongly,  gas,  may  be  classed  by  them- 
selves, if  the  analogy  be  not  too  fanciful  as  mine- 
rals Term  notuns.**  In  common  with  animals  and 
unlike  other  minerals,  they  have  the  power  and 
the  tendency  to  escape  without  the  volition  of  the 
owner;  tlieir  **  fugitive  and  wandering  existence 
within  the  limits  of  a  particular  tract  is  uncer- 
tain,** as  said  by  CMtf  Justice  Agnew  in  Brown  v* 
Vandergrift,  80  Pa.  147,  liB.  They  belong  to  the 
owner  of  the  land  and  are  part  of  it  so  long  as  they 
are  on  or  in  it,  and  are  subject  to  his  coutrol:  but 
when  they  escape  and  go  into  other  land  or  come 
under  another*s  control,  the  title  of  the  former 
owner  is  gone.   PossesBion  of  the  land,  therefore, 

25L.R.A. 


is  not  necessarily  possession  ot  the  gas.  If  an  ad» 
Joining  or  even  distant  owner  drills  hto  own  iand» 
or  taps  your  gas  so  that  it  comes  into  his  well  or- 
under  bis  control,  it  is  no  longer  yours  but  bis.** 

Whether  natural  gas  is  a  **  volatile  substance'*' 
partaking  of  the  nature  of  petroleum,  rock,  or- 
carbon  oil,  was  held  in  Ford  v.  Buchanan,  HI  Pa. 
81,  to  be  a  question  of  fact  and  not  of  law.    In. 
this  case  the  lease  was  for  mining  **oil  and  other 
valuable  volatile  substance,**  and  the  court  said 
the  construction  of  those  words  was  a  mixed 
question  of  law  and  fact  in  which  the  court,  and. 
necessarily  a  Jury,  must  have  the  aid  of  scientific 
men,  and  therefore  on  a  case  stating  the  question 
whether  the  words  tocluded  natural  gas,  the  court, 
refused  to  decide. 

Natural  gas  is  a  mineral  within  the  Municipal 
Act,  Bev.  Stat.  O.  chapter  184,  section  565,  whicb 
gives  corporations  of  any  county  or  township- 
power  to  sell  or  lease  mineral  rights  under  higb*- 
ways.  Ontario  Nat.  Gas  Co.  v.  Goefield,  18  Ont» 
App.  fi96. 

Natural  gas  is  as  much  an  article  of  commerce-^ 
as  iron  ore,  oil,  coal,  petroleum,  or  any  other  of 
the  like  products  of  the  earth.  The  gas  in  the- 
earth  may  not  be  a  commercial  commodity,  but- 
when  brought  to  the  surface  and  placed  in  pipes 
for  transportation,  must  assume  that  character,  as 
completely  as  coal  in  the  cars  or  petroleum  in  the 
tanks.  State  v.  Indiana  &  Ohio  Oil,  Gtas  &  Mln.  Go, 
6  L.  B.  A.  579, 2  Inters.  Com.  Hep.  758, 120  Ind.  675w 

Where  gas  escapes  in  large  quantities  from  an 
oil  well,  the  lessee  of  the  premises  for  the  express 
and  sole  purpose  of  mining  and  taking  carbon  oil 
therefrom,  at  a  fixed  royalty,  is  not  accountable  to 
the  landlord  for  the  gas  or  its  value,  if  he  sepa- 
rates it  from  the  oil  and  appropriates  it  to  his  own 
use.  Wood  County  Petroleum  Go.  v. West  Yirglnia- 
Tran8p.Co.  88  W.  Va.  210.  57  Am.  Bep.  658. 

See  similar  question  infra  as  to  oil  in  salt  well. 

A  lease  to  be  void  if  no  '*oil**  Is  found  in  paylnfr 


See  also  31  L.  R.  A.  128;  35  L.  R.  A.  810;  36  L.  R.  A.  666;  38  L.  R.  A.  «04; 
39  L.  R.  A.  249.  766:  43  L.  R.  A.  725. 
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5(h  ed.  1598,  1676;  yorth  t.  Perrato,  4  Raod. 
(Va.)  8;  ArbuekU  ▼.  MeClanahan,  6  W.  Va. 
108;  Hau^Utt  ▼.  McMillan,  11  W.  Va.  477. 

The  jud^e  of  the  circuit  court  erred  in  not 
di^solvin^  the  injunction  as  to  three  tenths  of 
the  land  id  coDlroyersy. 

PithoU  Cretk  Fetr oleum  Oo,  ▼.  Rittenhouie, 
12  W.  Va.  813;  UayzUtt  v.  McMillan,  11  W. 
Va.  464;  Schoonaver  ▼.  Bright,  24  W.  Va.  698; 
Hermao,  Estoppel  &  Res  Judicata,  2d  ed. 
H^  1069,  1220,  and  cases  there  cited;  Ellis  ▼. 
White,  61  Iowa,  644:  Denver  City  Irrigation  dh 
Water  Co.  ▼.  Middaugh,  12  (jolo.  484;  Danieh 
V.  Teamey,  102  U.  8.  415,  26  L.  ed.  187;  Sher- 
man V.  MrKeon,  88  N.  Y.  275. 

Mrs.  WiJiiamsoD  cannot  deny  the  authority 
of  her  attorney  to  bring  about  the  sale. 

Wandfing  v.  Straw,  25  W.  Va.  692. 

The  recfipt  of  the  money  touches  the  con- 
scipuce  and  estops  her. 

Freeman,  Void  Judicial  Sales,  §  50. 

Under  the  equitable  doctrine  of  representa- 
tion, by  Mrs.  Williamson,  the  life  tenant,  her 
Bisters  and  sisters'  children  were  constructive 
parlies  to  the  pioct-edings  in  which  the  land 
was  sold,  and  the  whole  injutrttion  ought  to 
have  been  dissolved  by  the  circuit  court. 

Baylor  v.  D^amette,  18  Gratt.  152;  Faulkner 
V.  Dame,  18  Gratt.  688,  98  Am.  Dec.  698. 

The  injunction  should  have  been  dissolved, 
because  it  never  ought  to  have  been  granted, 
even  if  Captain  Jones  had  been  a  mere  tres- 
pa$ser,  be  being  entirely  solvent. 

Moonover  v.  /iright,  24  W.  Va.  698;  Cox  v. 
Dovglaes,  20  W.  Va.  181;  8  Pom.  Eq.  Jur. 
g  1848. 


If  Captain  Jones  wu  rightfully  in  posses- 
sion,  and  committed  waste  yet  there  was  no- 
irreparable  injury,  and  he  being  solvent,  pe- 
cuniary compensation  would  have  been  com- 
plete redress,  and  the  injunction  should  have- 
been  refused. 

2  Beach,  Eq.  Jur.  §S  720,  728;  Kerr,  Inj. 
§  199;  Wood  County  Petroleum  Co.  v.   Weet 
Virginia  Tramp.  Co.  28  W.  Va.  210,  57  Am. 
Rep.  659. 

Mrs.  WilliamsoD  was  estopped  by  aooepting- 
the  proceeds  of  sale. 

2  Herman,  Estoppel  &  Res  Judicata,  2d  ed. 
§  1069;  mu  V.  White,  61  Iowa,  644;  Woodstock 
Iron  Co.  V.  FuUenwider,  87  Ala.  584. 

This  is  true  even  if  the  court  had  had  no  ju- 
risdiction. 

Denver  City  Irrigation  <ft  Water  Co.  v.  Mid- 
davgh,  12  Colo.  484;  Herman,  Estoppel  &  Res- 
Judicata,  2d  ed.  §  1220;  Pool  v.  Breese,  114  111. 
594;  Town  v.  Blackberry,  29  111.  187;  Test  v. 
/>i7«/<.  76  Ind.  462;  Moore  v.  Roberts,  64  Wis. 
588;  Sutton's  App.  112  Pa.  698;  MUls  v.  Hof 
man,  92  N.  Y.  181;  Kile  v.  TeUowhead,  80  111. 
208;  DanieU  v.  Tearney,  102  U.  8.  415,  26  L. 
ed.  187;  Ferguson  v.  Landram,  5  Bush,  230,  96- 
Am.  Dea  850;  Murray  v.  Roberts,  6  L.  R.  A. 
846,  150  Mass.  858;  HaU  v.  Wadswtyrth,  85  W. 
Va.  875. 

The  payment  has  the  same  effect  aa  a  con- 
vey an  ce. 

Shermans .  McKeon,  28  N.  Y.  275;  Freeman, 
Void  Judicial  Sales,  §  50. 

The  burden  of  proof  is  on  him  who  asks  to> 
be  protected  as  a  bona  fide  purchaser  for  value 
without  notice. 


quantities  Is  not  saved  from  forfelrure  by  flndlnfr 
••ots."  Tniby  v.  Palmer  (Fa.)  4  Cent.  Hep.  829; 
Palmer  v.  AlieD.  20  W.  N.  C.  514. 

The  iooorporaiioD  of  a  company  for  the  f  umish- 
ing  of  natural  gns  is  not  authorized  by  the  Penn- 
srlvaola  Act  of  18^4,  authorizing'  the  iDCorporatloo 
of  companieii  lur  '*  the  carryingr  on  of  any  mechan- 
ical, mining,  quarrying  or  maoufacturlDg  bus- 
IneeB.**  nor  by  the  Act  of  April  20, 1868,  (Bright. 
Pard.  1000,  P.  1.  40)  including  *'  compaoles  formed 
for  minlnir  coal,  and  for  mining,  quarrying,  and 
preparing  for  marlcet  lime,  marl,  eoda,  hydraulic 
cement,  and  other  minerals,  with  the  right  of  pre- 
paring for  market  the  products  of  their  said 
mtoes  and  quarries,  and  vending  the  same.**  Ttae 
court  said:  **It  is  quite  impoasible  for  us  to  re- 
gard a  ftas  well  as  a  mine  or  a  quarry,  or  natural 
gas  a  mineral  substance  to  be  mined  or  quarried 
or  prepared  for  market,  within  any  conceivable 
meaning  to  be  imputed  to  the  legislature  which 
passed  tbis  act.  At  that  time  natural  gas  was  un- 
known as  a  fuel,  but  bad  it  been  perfectly  well 
known,  it  would  bare  required  far  more  precise 
and  specific  words  than  these  to  authorize  the  for- 
mation of  gas  for  supplying  it."  It  is  evident  that 
tbis  case  is  clearly  distlng'uishable  from  the  otbers 
bolding  naiural  gas  to  be  a  mineral,  as  the 
language  of  the  statute  here  involved  refers  more 
Particularly  to  mines  and  quarries  than  to  the 
mineral  natnre  of  the  article  in  question. 

The  posseesion  of  the  soil  by  the  owner  for  the 
purposes  of  tillage  gives  him  no  possession  of  gas 
under  the  surface,  as  against  parties  to  whom  he 
bas  leased  the  land  for  gas  purposes,  and  who  re- 
main in  possesfilon  of  a  well  which  grives  them  the 
ule  control  of  the  gas,  so  far  as  its  utihzation  Is 
concerned,  and  the  sole  possession  of  which  it  is 
capable,  apart  from  the  land.  Westmoreland  9t 
C  Nat  Gas  Oo.  V.  De  Witt,  6L.  B.  A.  781,  ISOPa.  28S. 
86L.R.A. 


The  explosion  of  nitro-glycerine  in  a  gas  well  on 
one^s  own  land  is  not  unlawful  interference  with 
the  rights  of  other  persons  from  whose  lands  the 
gas  is  thereby  drawn.  People*s  Ghis  Oo.  v.  Tyner» 
16  L.  R.  A.  448,31  Ind.  m. 

Allowin«r  gas  to  escape  Into  the  open  air  or  go  tO' 
waste  because  it  is  not  profitably  utilized  to  flow 
from  a  well  which  has  been  lawfully  drilled,  with- 
out malice  or  negligence,  in  one^  own  premises, 
gives  no  legal  ground  of  complaint  to  a  neighbor* 
inir  owner  on  the  ground  that  gas  is  thereby 
drained  from  the  adjoin Inir  lands  to  the  detriment 
of  his  well,  and  the  latter  has  no  right  to  plug  the- 
well,  or  prevent  the  waste  of  the  gas  even  at  his 
own  expense.  Hague  v.  Wheeler,  22  L.  R.  A.  141« 
167  Pa.  824.  The  court  says  that  if  the  owner  of 
the  gas  well  makes  such  use  or  waste  of  the  pro- 
duct that  it  is  Injurious  to  the  property  and  the 
health  of  others,  such  use  or  waste  may  be  re- 
strained or  damages  recovered  therefor;  but  that, 
subject  to  these  limitations,  his  power  as  owner  is 
absolute,  until  the  legislature  shall,  in  tbe  interest 
of  the  public,  as  consumers,  restrict  or  regulate  It 
by  statute. 

See  also  infra  as  to  tx>ring  gas  well  through  coal 
and  as  to  leases. 

Pet/r<iUwm, 

Oil  produced  from  wells  on  land  leased  for  oil 
purposes  during  the  owner*s  life  Is  Income  and  not 
a  part  of  the  corpus  of  the  estate  as  between  life 
tenants  and  remaindermen.  Woodbum*s  Estate, 
27W.  N.  O.806. 

In  conveyance  of  land  a  reservation  of  timber 
and  **  all  minerals**  does  not  include  petroleum  oil. 
Dunham  v.  Klrkpatrlok,  101  Pa.  48,  47  Am. 
Rep.  606. 

The  court  said:  **  It  is  true  that  petrolemn  Is  a> 
mlneraL   No  discussion  is  needed  to  prove  tld» 
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Boone  t.  Chiles,  85  U.  S.  lOPet.  211,  9  L.  ed. 
400;  Stewart  ▼.  Lansing,  104  U.  S.  505,  26  L. 
ed.  866:  Smith  ▼.  Sac  County,  78  U.  S.  11 
Wall.  189,  20  L.  ed.  102. 

Pendente  Ut$  purchasers  are  not  necessary 
parties. 

Qoddin  v.  Vaughn,  14  Gratt.  102;  Price  t. 
Thtash,  80  Gratt.  515. 

If  the  remaiDder  people  ought  to  have  been 
represented  In  the  Joshua  Russell  suit,  this 
could  only  be  80  as  to  el^ht  fifteenths  of  the 
'remainder,  after  Mrs.  Williamson's  life  estate. 

There  was  no  merger  of  the  liens  against  the 
lland. 

Anderson,  Law  Diet  under  Merger  of  Es- 
tates; Smith  T.  RdberU,  91  N.  Y.  478;  Cook  v. 
Brightly,  46  Pa.  444;  Winona  A  St.  P.  B.  Co. 
T.  IMuel  County,  8  Dak.  21. 

None  of  the  land  was  released  from  these 
liens  by  the  executor  of  David  Hickman. 

Smith  V.  Roberts,  91  N.  Y.  470;  2  Pom.  Eq. 
.  Jur.  §§787.  788,  791,  798,  799;  2  BL  Com.  157; 
White  Y.  Greenish,  11  C.  B.  N.  8.  209,  238,  8 
Jur.  N.  8. 568;  Jones  T.  Daties,  7  Hurlst.  &  N. 
507;  Lady  PlaU  ▼.  Sleap,  Cxo.  Jaa  275;  2 
Lomax,  Dig.  p.  405,  *241. 

If  a  judgment  is  merely  erroneous,  the  title 
Acquired  by  a  sale  under  it  is  valid,  and  can- 
not he  impeached  collaterally. 

1  Black,  Judgm.  $  218:  Lawson  v.  Conaway, 
18  L.  R.  A.  627,  87  W.  Va.  178;  McCoy  v.  Mc- 
Coy, 29  W.  Va.  795;  Sayre  v.  Harpold,  88  W. 
Va.  558;  Corrothers  v.  Sargent,  20  W.  Va.  851; 
Traeey  v,  Shumate,  22  W.  Va,  475;  Wandling 
V.  Straw,  25  W.  Va.  707;  ffaU  v.  BaU,  12  W. 
Va.   1;  Lancaster  t.    Wilson,  27  Gratt.  628; 


Voorhees  v.  Jackson,  85  IT.  8. 10  Pet  449, 0  Lb 
ed.  490. 

Where  the  record  shows  that  a  party  ap- 
peared by  attorney,  the  authority  of  the  at- 
torney cannot  be  questioued  in  a  coUateral 
proceeding. 

Wandling  v.  Straw,  25  W.  Va.  701;  Mande- 
villeY.  Perry,  6 Call.  (Va.)  83. 

Under  David  Uj^ckman's  will,  if  Mrs.  Wil- 
liamson's sisters  had  vested  remainders,  these 
vested  remainders  were  subject  to  the  contin- 
gency of  beine  defeated  by  her  leaving  by  will 
the  land  to  her  sisters'  children,  and  such 
vested  remainders  possess  the  essential  quali- 
ties of  contingent  estates. 

4  Kent,  Com.  204;  Thrasher  t.  BaOard,  85 
W.  Va.  524. 

Mrs.  Williamson,  the  life  tenant,  was  the 
representative  party  and  there  was  no  neces- 
sity for  making  her  sisters  or  their  children 
parties  to  the  proceedings  in  which  the  land 
was  sold,  because  their  interests  were  all  by 
wav  of  remainder  subject  to  the  contiDgency 
of  Mrs.  Williamson's  exercise  of  her  power  of 
appointment.  They  were  constructive  parties 
by  Mrs.  Williamson,  as  their  representative. 

Baylor  y.  D^meUe,  18  Gratt.  164;  Faulkner 
V.  Daffis,  18  Gratt.  688,  98  Am.  Dec.  698;  Eaw- 
thorns  T.  Beckwith,  89  Va.  786;  Monargue  t. 
Monarque,  80  N.  Y.  826. 

By  nling  their  petition  as  assignees  of  the 
liens  the  executor  of  David  Hickman  and  Mrs. 
Williamson  became  parties  to  the  consolidated 
suits  to  enforce  the  Kens  against  the  land  and 
the  circuit  court  had  jurisdiction  over  them,  al- 
though the  jurisdiction  was  not  material  to  the 


fact.  But  land  and  other  waters  impreffnated  or 
•oombined  with  minerai  subetaooes  are  minerais; 
what  are  rocks,  clays,  and  sand;  anything  du^r 
from  mines  or  quarries,  in  tine,  all  inorganic  sub- 
stances are  olassed  under  the  seneral  name  of 
minerals,    .    .   .   but  if  the  reservation  embraces 

■  ail  these  things  it  is  as  extensive  as  the  grant,  and, 
therefore,  void.**  Therefore,  the  oourt  presuming 
that  the  parties  used  the  word,  not  as  scientista  but 

■  as  busmesB  men,  governed  by  ideas  of  every-day 
life,  did  not  oonstrue  the  reservation  of  **all  mine- 
rals** as  intended  to  include  petroleum,  especially 
as  the  parties  were  doubtless  unaware  of  the  ez- 
isteoce  of  the  oil  at  the  time  of  the  oonveyanoe. 

In  another  case  the  court  says  of  petroleum:  **It 
to  a  mineral  subetanoe  obtained  from  the  earth  by 
the  process  of  mining,  and  lands  from  which  it  to 
obtained  may,  with  propriety,  be  called  mining 
lands.**   Gill  V.  Weston,  UO  Pa.  818. 

Petroleum  unexpectedly  coming  up  to  a  salt  well 
wbtob  has  been  rightfully  dug  by  the  lessee  on  land 
leased  for  the  production  of  salt,  cannot  be  recov- 
ered from  the  lessee  by  the  lessor  in  an  action  for 
trover.  Kier  v.  Peterson,  41  Pa.  88L  It  seems  to 
be  the  opinion  of  some  of  the  judg^  in  thto  case, 
that  the  oil  belongs  to  the  lessee;  but  in  a  concur- 
ring opinion,  one  of  the  Judges  takes  a  different 
view,  and  agrees  to  the  deoteion  against  the  plain- 
tiff on  the  ground  tbat  trover  to  not  the  proper 
remedy,  because  the  lessor  to  oat  of  possession  of 
the  land,  and  has  never  acquired  any  right  to  the 
poescMion  of  the  oil  which  comes  rightfully  iuto 
the  poflsesslon  of  the  lessee,  in  operating  the  salt 
well,  and  on  which  he  has  expended  labor  in  sepa- 
rating it.  Thto  judge  suggests  that  a  bill  of  equity 
for  an  account  would  be  the  le8Sor*s  remedy,  and 
that  he  ought  to  be  allowed  the  value  of  the  oil  at 
the  moment  of  its  separation  from  the  freehold, 
which  would  bo  obtained  by  dedootlng  from  the 


present  value  of  the  product,  the  value  of  the  labor 
which  the  lessee  had  been  obliged  to  expend.  In 
hto  opinion  he  says :  **  Petroleum,  or,  as  it  to  called 
to  the  West  Indies,  Barbadoes  tar,  to  a  species  of 
mtoeral,  which,  while  it  extots  in  its  natural  de- 
posit in  the  earth,  to  Included  to  the  very  oompre* 
bensive  idea  which  the  law  adjudges  to  the  word 
Mand.*   It  to  part  of  the  land.   It  to  land.** 

Oil  being  a  mineral,  a  bill  by  a  co-tenant  for  an 
account  oonoeming  it  must  be  brought  to  the 
county  where  the  lands  lie:  under  the  Pennsylva- 
nia Act  of  April  26, 1860,  providing  that  suit  In  the 
county  where  the  lands  lie  may  be  brought  by  a 
tenant  in  common  of  mtoerals.  The  fact  that  oil 
was  unknown  as  a  product  from  land  at  the  time 
when  thto  act  was  passed  does  not  prevent  its  ap- 
plication.   Thompson  v.  Noble,  8  Pittsb.  SOL 

Under  the  New  York  Statute  of  18B8|  chapter  KS; 
**  all  oil  welto  and  aU  fixtures  connected  therewtth« 
situate  on  tonds  leased  for  oil  purposes  and  oil  to* 
terests  and  rights  held  under  and  by  virtue  of  any 
lease,  or  contract,  or  other  right  or  Uoenae  to  oper- 
ate for  or  produce  petroleum  oil,  shall  be  deemed 
personal  property  for  all  purposes  except  tax- 
ation.**  Wllletts  V.  Brown,  42  Hun,  14a 

On  a  sale  of  oil  property.  Including  the  apparatus 
for  producing,  and  the  tanks  for  storing  oil.  with 
some  oil  in  the  tanks,  providtog  that  all  the  rigs, 
tanks,  boilers,  engines,  etc,  shall  remato  on  the 
land  as  part  and  parcel  of  the  premises,  until  ail 
payments  are  made,  and  that  in  defaultof  any  pay- 
ment, the  oil  produced  on  the  premises  shall  be  run 
into  the  lines  to  the  credit  of  the  vendor,  with  a 
clause  to  the  contract  that  all  the  oil  produced 
shall  be  the  property  of  the  vendee,  or  if  any  be 
sold  the  avails  Shall  belong  to  him,  the  vendor  has 
an  equitable  lien  upon  the  property  and  the  oil  pro- 
duced untU  the  full  payment  of  the  purchase  prao^* 
/Md. 


t8M. 
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Talidity  of  the  sale  as  to  her  interest  in  the 
land. 

Zane  ▼.  Fink,  18  W.  Vs.  (508;  Rigg»v.  Arm^ 
strong,  28  W.  Va.  TrtO;  Jack  v.  IMs  Moina 
d  hi.  Z>.  R.  Ck>,  49  Iowa.  627;  BulkUy  v. 
iHtpftena,  29  Qhio  St.  tt20;  Sturm  ▼.  Fleming, 
82  VV.  Va.  404. 

The  plaintiffs  are  estopped  by  laches  and 
their  bill  should  be  dismissed. 

Twin  Lick  Oil  Co.  of  Wut  VirpinUk  v.  Mar- 
hunt,  91  U.  S.  598,  28  L.  ed.  831;  CUgg  T. 
Edmond9on,  8  De  a.  M.  &  G.  818. 

Laches  is  not  limitation,  a  mere  matter  of 
time,  but  principally  of  the  inequity  of  permit- 
ting the  claim  to  be  enforced— an  ineq^uity 
founded  upon  some  change  in  the  condition 
or  relations  of  the  property  or  the  parties. 

OaUiher  t.  CadweU,  145  tJ.  8.  872,  86  L.  ed. 
^?89;  Twin  Lick  Oil  Oo.  qf  Wat  Virginia  ▼. 
Marburg,  91  U.  8.  587, 28  L.  ed.  828;  Hanoood 
y,  Cincinnati  A  C.  Air  Line  B.  Oo.  84  U.  8. 17 
Wall.  78,  21  L.  ed.  558;  Bnnfin  ▼.  Buena  Vista 
County,  95  U.  8.  157,  24  L.  ed.  422;  IJayward 
T.  BUot  Nat.  Bank,  96  U.  8.  611,  24  L.  ed. 
855;  UolgaU  ▼.  Baton,  116  U.  8.  88,  29  L.  ed. 
538;  Davison  v.  Dn7^i9,  125  U.  8.  90,  85  L.  ed. 
685:  tk>eiete  Fonei^re  ei  Agricole  da  EtaU  Unis 
T.  MiUiken,  185  U.  8.  805.  88  L.  ed.  208;  Cox 
^.  Montgomery,  86  111.  898;  QoUmer  v.  Oer- 
fnan  Roman  Catholie  8t.  Vincent  Orphan^  Asy- 
lum of  FhHaddphia,  147  Pa.  818;  Perry  v. 
Pearson,  135  111.  218;  Riehardeon  v.  Levi,  69 
Hud, 4S%',Condon  ▼.  Hugha, 92  Mich.  867:  Earn- 
nond  V.  WaVace,  85  Cal.  522;  Whittaker  v. 
AttiA  Wat  Virginia  Imp.  Go.  84  W.  Va.  217; 


Great  Wat.  Min,  Co.  t.  Woodmae  qf  Aleton 
Min.  Go.  14  Colo.  90. 

A  judicial  sale. 

Kline  v.  Vogel,  90  Mo.  239. 

A  mortgage  foreclosure  sale. 

Clieiwood  V.  Berrian,  39  N.  J.  Eg.  203; 
Bunt  r,  Blanton,  89  Ind.  88;  Craig  ▼.  Farkis, 
40  N.  Y.  181, 100  Am.  Dec.  469;  McMurmy  v. 
Noya,  72  N.  Y.  526,  28  Am.  Rep.  180;  Smith 
V.  Clay,  Ambl.  645;  Davison  y.  Associata  of 
the  Jersey  Company,  71  N.  Y.  333;  He  Lord, 
78  N.  Y.  Ill;  Pratt  Y.  California  Min,  Co.  24 
Fed.  Rep.  869,  9  Saw?.  354. 

Gross  negligence  Is  construed  in  equity  to 
amount  to  constructive  fraud. 

Bigelow,  Estoppel,  452-467,  and  especially 
note  1,  p.  453;  Anderson,  Law  Diet,  under  Es- 
toppel, p.  415;  OatWier  t.  Cadwell,  145  U.  8. 
872.  86  L.  ed.  740. 

Plaintiffs  must  assert  (heir  rights  without 
"delay  and  promptly"  when  large  expcdi- 
tures  are  being  made  on  properly  under  belief 
of  good  title,  etc 

Boyt  T.  Latham,  143  U.  8.  568,  86  L.  ed. 
265;  Twin  Lick  Oil  Co.  qf  West  Virginia  v. 
Marbury,  91  U.  8.  592,  28  L.  ed.  881;  Johih- 
ston  y.  Standard  Min.  Co.  148  U.  8.  870,  87  L. 
ed.  486;  FosUr  ▼.  Mansfield,  G.  A  L.  M.R.  Co. 
146  U.  8.  99,  86  L.  ed.  908;  Sumner  y.  Sea^ 
ton,  47  N.  J.  Eq.  119. 

Oil  property  requires,  and  of  all  properties 
the  most  requires,  the  parties  interested  in  it 
to  be  yigilant  and  active  in  asserting  their 
rights. 

Prendergast  y.  Turtan,  1  Younge  &  0.  Ch* 


The  exception  and  reservation  of  a  deed  of  all  the 
■oU,  gas,  and  other  minerals  in  or  beneath  the  sur- 
face of  the  premlsea  conveyed,  with  the  exclusive 
«i(rtat  to  take,  mine,  bore  and  operate  for  the  same, 
'With  Tight  of  way  over  the  premises  for  twelve 
years,  and  the  rUrht  during  that  period  to  use  the 
premises  for  tanks,  engioes,  boilers,  machiDery, 
and  other  structures,  with  the  rigbt  to  remove 
them,  is  an  interest  in  real  estate,  a  chattel  real, 
subject  to  the  lien  of  Judgment  against  a  grantor, 
and  to  sale  or  exeoution  thereon,  notwithstanding 
the  Act  of  New  Tork  of  1^  chap.  872,  making  oil 
lesse  and  fixtures,  and  oil  interests  and  rights  un- 
•der  lease,  and  other  right  or  license  to  operate  for 
-oil.  personal  property  except  for  taxation.  The 
-statute  pertains  to  land  leased  for  oU  purposes  and 
oil  Interests  held  under  and  by  virtue  of  a  lease  or 
-coDtract.  or  by  a  license  to  operate  for  oil,  and  has 
no  reference  to  an  estate  carved  out  of  the  fee. 
Fint  National  Bank  of  Riohburg  v.  Dow,  41  Hun, 
U 

Right  to  drfB  through  eoal  of  another  owner. 

Id  several  cases  a  question-  of  great  importance 
has  Briaen  in  respect  to  the  right  to  drill  through  a 
layer  of  coal  belonging  to  another  person  to  reach 
oil  or  gas  below  and  theert^itand  qualifications  of 
tbji  right  are  yet  unsettled.  The  supreme  court  of 
Pennsylvania  has  decided  that  the  right  to  drill  oil 
«iHl  (ras  wells  through  a  stratum  of  coallbelonging 
to  another  person,  to  reach  oil  and  gas  in  a  lower 
-stratum  belonging  to  tbe  owner  of  the  surface,  is 
«  rigbt  which  exists  at  all  times,  though  it. must  be 
-exercised  so  as  to  do  no  violence  to  the  rights  of 
tbe  owner  of  the  soil.  Chartiers  Block  Goal  Co.  v. 
Mellon,  18  L.  B.  A.  702, 152  Pa.  888.  In  this  case  the 
^urt  refused  to  grant  an  injunction  on  the  ground 
that  it  might  cause  more  injury  than  it  would  pre- 
vents A  concurring  opinion  in  tbe  case  lays  down 
^  broad  propoeitlon  that  the  several  layers  or 


I  strata  composing  the  surface  crust  are,  by  virtue  of 
thehr  order  and  arrangement*  subject  to  reciprocal 
servitudes.  The  Judge  wishes  to  go  farther  than  the 
majority  of  the  court  is  willing  to  do.  He  la  In 
favor  of  denying  the  Injunction  against  boring  an 
oil  well  through  coal  of  another  owner,  not  merely 
in  the  exercise  of  discretion,  but  on  the  ground  that 
the  ownership  of  the  coal  is  subject  to  an  easement 
of  the  owner  of  the  surface  to  bore  through  for  oil 
or  gas.  The  majority  of  the  courc  recognizes  the 
ownership  of  tbe  oil  or  gas  as  belonging  to  the 
owner  of  the  surface  of  the  land,  and  that  he  has  a 
right  of  access  thereto,  and  says:  *'  The  only  ques- 
tion is,  how  that  right  shall  be  exercised,  by  what 
authority  and  under  what  limitations,**  but  adds: 
'*  We  do  not  see  our  way  clear  to  apply  the  doc- 
trine of  the  service  and  way  of  necessity  to  the 
facts  of  this  case.  While  the  rights  of  the  surface 
owner  to  reach  in  some  way  his  underlying  strata 
is  conceded,  it  involves  too  many  questions  affect- 
ing the  rights  of  property  and  of  injury  to  under- 
lying strata  to  be  settled  by  the  Judiciary.  It  Is  a 
legislative  rather  than  a  Judicial  question.*^  In  an- 
other place  the  court  remarks:  ''  We  find  ourselves 
upon  a  new  road  without  charter  or  compass  to 
guide  us,  and  we  propose  to  move  slowly.**  The 
decision  Is,  in  short,  merely  a  denial  of  an  injuno- 
tion  remitting  the  owner  of  the  coal  to  a  remedy 
at  law,  if  his  rights  are  violated  by  boring  a  welL 

To  the  same  effect  it  was  held  by  the  court  of 
common  pleas  in  Bobbins  v.  Guffey.  48  Phila.  Leg. 
Int.  482,  that  the  doctrine  of  a  way  of  necessity  did 
not  apply  to  the  right  of  the  landowner  to  bore 
tbrougha  stratum  of  coal  belonging  to  another 
person  for  gas  or  oil;  but  that  right  of  access  to  the 
gas  or  oil  was  a  new  and  distinct  right,  which,  ia 
the  absence  of  legislation,  the  court  would  not 
enunciate  and  define.  In  this  case  also,  a  prelimi- 
nary Injunction  against  boring  an  oil  well  through 
coal  was  denied* 
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110.  Ttoin  Lick  (HI  Co,  of  Wat  Virginia} 
V.  Marbury,  91  U.  S.  593.  28  L.  ed.  33;  Clegg 
▼.  EdmohcUon,  8  De  G.  M.  &  G.  787;  Galliker 
V.  CadweU,  145  U.  S.  373,  36  L.  ed.  740; 
Clarke  v.  ffart,  6  H.  L.  Cas.  638;  Johnston  v. 
Standard  Min,  Co,  suftra;  Felix  v.  Patrick, 
145  U.  S.  317,  86  L.  ed.  719;  Eoyt  v.  Latham, 
143  U.  S.  553.  36  L.  ed.  259;  Hammond  y. 
Eopkins,  143  U.  S.  224.  86  L.  ed.  134;  Great 
West  Min,  Co,  y.  Woodmas  cf  Alston  Min.  Co. 
ntpra. 

Estoppel  applies  to  infants  and  married 
women. 

Knight  ▼  Watts,  26  W.  Va.  207;  2  Herman, 
Estoppel  &  Res  Judicata,  §§  1120, 1121;  Gibson 
▼.  Herriott,  55  Ark.  85. 

The  court  of  equity  applies  the  rule  of  laches 
according  to  its  own' ideas  of  right  and  justice. 
Every  case  is  governed  by  its  own  circum- 
stances. 

Brown  y.  Buena  Vista  County,  95  U.  8. 160, 
24  L.  ed.  423. 

There  was  no  irreparable  injury  and  there- 
fore whether  Captain  Jones  was  a  trespasser  or 
committed  waste,  no  injunction  should  have 
been  granted  to  plaintiffs. 

Schoonover  y.  BrigJit,  24  W.  Va.  698;  Cox  y. 


Douglass,  20  W.  Va.  181;  Cremp  y.  KembU,  26,. 
W.  Va.  606;  2  Beach,  Eq.  Jur.  §§  720,  72«; 
Kerr.  Inj.  §  199. 

There  can  be  no  irreparable  injury  wbere 
pecuniary  compensation  is  full  and  complete 
compensation.  The  plaintiffs  in  this  case  want 
the  oil  pumped  and  sold. 

Livingston  y.  Livingston,  6  Johns.  Oh.  497, 
2  L.  ed.  196,  10  Am.  Dec.  853;  Jerome  y.  Ross,^ 
7  Johns.  Ch.  815,  2  L.  ed.  805.  11  Am.  Dec. 
484. 

Whether  the  waste  Is  producing  what  i» 
technicsdly  considered  irreparable  injury  or 
not  "an  injunction  to  sta^  waste  is  never 
granted  against  a  defendant  in  possession  and 
clniming  by  title  adverse  to  that  of  the  plain- 
tiff." 

10  Am.  &  Eng.  Encyclop.  Law,  p.  ^4; 
Nethery  v.  Payne,  71  Qa.  874:  Neeitt  v.  ^i7/<-^ 
pie,  1  How.  (Miss.)  108,  26  Am.  Dec.  696; 
CampbeU  v.  Coonradt,  26  Ean.  70;  Sanderlir^ 
V.  Baxter,  76  Va.  306,  44  Am.  Dec.  165;  Lein- 
inger's  App,  106  Pa.  398. 

An  injunction  in  restraint  of  waste  will  not 
be  granted  on  a  hypothetical  or  disputed  title. 

Davis  V.  Leo,  6  Ves.  Jr.  787;  Whitdegg  v. 
WiiteUgg,  1  Bra  Ch.  67. 


Again  in  tbe  IlDited  States  circuit  court  an  in- 
junction against  driilinff  oil  or  gas  wells  through  a 
coal  inino  where  all  the  coal  was  gone  except  that 
remaining  for  props,  was  denied  in  Rend  v.  Yent- 
oro  Oil  Co.,  48  Fed.  Bep.  248,  and  ttaeaQeged  danger 
of  the  escape  of  gas,  and  an  explosion  of  tbe  mine 
In  consequence,  was  not  regarded  in  the  proofs 
presented  as  sufficient  to  Justifv  an  injunction,  es- 
pecially as  the  court  said  tbe  state  courts  were  at 
that  time  trying  to  define  those  rights  as  rules  of 
property  under  the  law  of  tbe  state. 

Nature  of  interest  in  teases, 

A  grant  of  the  exclusive  right  or  privilege  of  dig. 
giag  and  boring  for  oil  and  other  minerals  for  a 
term  of  yean  must  be  treated  as  a  lease  for  the  pro- 
duction of  oil  and  not  of  the  sale  of  the  oil  or  of  the 
land.    Duffield  v.  Hue,  129  Pa.  94. 

The  grant  of  an  exclusive  privilege  of  a  com- 
pany on  land  to  bore  for  oil,  with  tbe  right  to  the 
exclusive  use  of  one  acre  of  land  around  each  well, 
la  consideration  of  one  third  of  all  the  oil  pro- 
duced in  addition  to  certain  payments,  is  held  to  be 
a  grant  of  an  incorporeal  hereditament,  constitut- 
ing an  estate  in  the  grantee  which  was  divisible  by 
the  express  terms  of  the  grant,  and  a  sublease  of  a 
portion  of  it  was,  therefore,  held  not  to  constitute 
a  forfeiture.    Funk  v.  Haldeman,  53  Pa.  229. 

This  case  is  followed  in  Union  Petroleum  Co,  y. 
Bliven  Petroleum  Co.,  T2  Pa.  173,  holding  that  the 
only  remedy  for  disturbance  of  such  a  right  is  an 
action  on  the  case  that  ejectment  would  certainly 
not  lie. 

Only  a  license  to  enter  upon  the  land  for  the  pur- 
pose of  oil  operations  is  conferred  by  an  instru- 
ment which,  in  consideration  of  onedollar,purportB 
to  convey  the  exclusiire  right  of  entering  upon  the 
lands  and  erecting  buildings  and  fixtures  with  the 
light  of  way  to  and  from  the  same,  for  the  purpose 
«f  searching  for  minerals  or  to  bore  for  oil  or 
other  valuable  volatile  substances,  and  gather  and 
preserve  the  same,  delivering  to  the  grantor  one- 
tenth  part  of  ail  the  product,  with  the  further  stip- 
ulation that  tbe  grantee  or  lessee  shall  commence 
operations  within  one  year,  or  as  early  as  practic- 
able thereafter,  or  forfeit  all  rights,  while  the 
other  party  retains  free  use  of  the  premises  for 
tillage  except  that  part  actually  necessary  for  the 
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mining  operations.    Shepherd  y.  MoGalmont  Oil 
Co.  38  Hun«  37. 

A  contract  giving  the  right  to  explore  for  oil  in 
consideration  of  a  cash  payotient  of  $100,  and  of  the 
agreements  of  the  parties  Inoluding  the  promise  to 
convey  tbe  land  for  a  certain  sum,  if  oil  should  be 
found,  and  giving  the  exclusive  right  to  sink  wells,, 
for  each  of  which  $100  per  year  should  be  paid  for 
ten  years,  so  long  as  the  well  was  pumped  contin- 
uously; with  the  further  provision  that  buildings 
and  machinery  might  be  removed  If  oil  was  not 
found,  does  not  give  any  estate  la  the  land,  which 
is  en  forcible  by  ejectment,  but  only  a  license. 
Dark  v.  Johnston,  65  Pa.  164, 03  Am.  Deo.  732. 

So  a  lease  of  premises  for  the  purpose  and  with 
the  exclusive  right  of  drilling  for  oil,  giving  the 
right  for  one  year  or  so  long  as  gas  or  oil  Is  pro- 
duced in  paying  quantities,  is  not  strictly  a  lease 
but  a  license  coupled  with  a  conditional  grants 
conveying  the  grantor*s  interest  in  the  gas  weU 
conditioned  that  gas  or  ofl  is  found  in  paying  quan- 
tities,   perrlngton  v.  Wood,  6  Ohio  C  Gt.  Bep.  896. 

Since  a  lease  for  the  purpose  of  drilling  for  oil 
gives  no  interest  in  the  land  except  the  right  of 
possession  for  the  purpose  of  operating  for  oil,  the 
consideration  being  a  share  of  the  product,  a  delay 
for  eleven  years  after  completing  an  unsuccessful 
test  well  was  regarded  by  the  oourt  as  an  abandon- 
ment of  the  lease,  where,  during  the  time,  the  value 
of  the  territory  for  oil  purposes  had  increased. 
Bam  hart  v.  Lockwood,  152  Pa.  82.  Tbe  court  held 
that  an  oil  lease  was  not  a  grant  of  property  in  the- 
oil,  but  merely  a  grant  of  possession  for  the  pur- 
pose of  searching  for  and  procuring  oU. 

An  agreement  giving  only  the  right  to  work  land 
for  oil,  the  lessee  to  have  three  fourths  of  what  is^ 
brought  to  the  surface,  gives  no  estate  either  in 
the  land  or  the  minerals;  while  be  has  a  right  to 
part  of  the  oil  brought  to  the  surface,  he  has  no 
property  to  the  oil  in  situ.  Thompson^  App.  101 
Pa.  225. 

Bven  if  a  lease  of  land  merely  for  the  purpose  of 
oil  operations  is  not  to  be  regarded  as  oonstltutiDg- 
a  corporeal  tenement,  it  is  otherwise  with  a  lease 
of  all  the  lessor^s  right,  title,  interest,  and  dalm  in- 
and  to  all  the  land  described.  Chicago  A;  A.  Ofl  ^ 
Min.  Co.  V.  United  States  Petroleum  Co.  67  Fa.8B. 

But  while  in  some  cases  the  courts  have  dedared 
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The  esseotlftl  idea  of  waste  is  disberison,  and 
that  is  not  waste  which  does  no  injury  to  the 
heir. 

2B1.  Com.  281;  Kidd  v.  Dennuon,  6  Barb. 
14:  Livingston  v.  Reynoldi,  26  Wend.  122.  2 
HUl  167:  Omaha  Ebtel  Co.  v.  Eountee,  107  U. 
S.  893.  27  L.  ed.615;  8  Pom.  Eq.  Jur.  §  1848; 
1  Wasbb.  Real  Prop.  *182, 188,  and  cases  there 
cited;  3  Bl.  Com.  223;  Jaekmm  ▼.  Brownaon,  7 
Johns.  282.  5  Am.  Dec.  258. 

No  man  baa  a  right  to  sue  for  what  does  not 
injure  him,  and  the  taking  of  oil  by  Captain 
JoD^  worked  no  injury  to  the  remainder  peo- 
ple. If  Captain  Jones  had  not  taken  it;  the  oU 
would  have  been  taken  by  the  adjoining  land 
owners  before  the  life  estate  feU  in. 

MeVMUough  v.  Irvine,  18  Pa.  438;  8  Bacon, 
Abr.  879,  882;  3  Bl.  Com.  325. 

Petroleum  oil  is  not  the  property  of  the 
owner  of  the  land. 

Wood  County  Petroleum  Co,  ▼.  West  Vir- 
ainia  Trarup.  Co,  28  W.  Ya.  210,  218,  57  Am. 
Rep.  659. 

Water,  petroleum  oil,  and  gas  are  "subjects 
of  the  same  nature.*' 

F^opl^g  Qqm  Co.  y.  T)fner,  16  L.  R  A.  448, 


181  Ind.  277;  Westmoreland  A  C.  Wat.  Ga$  Or. 
▼.  Be  Witt,  5  L.  R  A.  781,  130  Pa.  249. 

These  are  not  the  subjects  of  absolute  prop- 
erty, and  being  therefore  jure  naturm  capable 
of  a  qualified  ownership  only,  they  belong  to 
him  who  first  appropriates  them. 

2  Kent,  Com.  347;  2  Washb.  Real  Prop.  827; 
Acton  Y.  Blundell,  12  Mees.  &  W.  324. 

The  defendant  Jones  could  legally  appropri- 
ate the  gas,  oil,  and  water  percolating  through 
the  land;  animals  /era  naturm  and  such  like, 
without  committing  "waste." 

Wood  County  Petroleum  Co.  v.  West  Virginia 
Transp.  Co.  28  W.  Va.  218;  Com.  v.  Chace,  9 
Pick.  15;  Rex  v.  Brooks,  4  Car.  &  P.  131,  1 
Hawk.  144,  §§  25,  26;  Taber  v.  Jenny,  1 
Sprague,  C.  C.  315;  Cooley,  Torts,  pp.  485, 
436;  2  Bl.  Com.  15,  18. 

The  appointment  of  receivers  is  a  severe 
measure  not  to  be  adopted  except  in  an  urgent 
and  strong  case,  is  always  reluctantly  made, 
and  a  court  of  equity,  in  such  a  case  as  the  one 
at  bar,  should  not  have  departed  from  its  "or- 
dinary course  of  administering  justice"  at  least 
until  a  final  hearing  of  the  case. 

Beverley  y.  Brooks,  4  Oratt.  209;  28  Am.  & 


that  a  lease  of  land  for  ofl  purposes  crave  merely  a 
license  and  not  an  estate  in  the  land.  In  other  and 
later  cases  this  statement  is  limited  or  modified. 
Thus,  the  ezcluaive  right  to  operate  for  oil  on 
piemlses  for  a  period  of  twenty  years  Is  held  to  be 
an  estate  for  years  for  mining  purposes  and  not  a 
mere  license,  so  that  the  lessee  is  entitled  to  notioe 
of  purtition  proceedings  between  the  owners  of 
the  foe.    Duke  v.  Haffue,  107  Pa.  ff7. 

And  the  rlgrbt  to  the  ezcladve  possession  of  the 
taiDi  for  obtaining  oil,  with  actual  possession  of  a 
considerable  part,  if  not  of  tbe  whole  of  the  prem- 
iMs,  is  held  In  Kitchen  v.  Smith.  101  Pa.  4SS2.  to  be 
'*not  a  mere  license*^  so  as  to  preclude  a  levy  for 
taxes  on  tbe  pexaonal  property  of  tbe  leasee  which 
was  on  the  premises,  and.  therefore  his  payment 
of  tbe  taxes  to  protect  his  property  Is  not  volun- 
tary but  entitles  him  to  reoover  therefor  from  the 
lessor. 

In  the  case  of  Brown  v.  Beeoher,  UO  Pa.  590,  in 
respect  to  a  oontraot  leasing  lands  for  a  term  of 
years,  wiUi  the  use  and  exclusive  right  and  priv- 
ilese,  duriofr  that  period,  of  digging  or  boring  for 
oil  and  other  minerals  at  a  fixed  rent  or  royalty  re- 
served out  of  the  production,  the  court  said  that 
there  coald  be  no  doubt  that  it  conveyed  an  inter- 
est in  the  land,  and  was  In  this  respect  distin- 
guished from  a  license.  The  interest,  however, 
was  held  to  be  a  chattel  interest. 

'*ABoil  la  not  less  part  of  the  realty  than'  timber 
or  coal,  and  not  less  valuable,  there  Is  no  reason 
why  it  should  not  also  come  within  the  protecting 
and  supervising  powers  of  the  court    Stoughton*s 
App.  88  Pa.  19B.**    On  this  ground  it  Is  held  that  the 
ruardian  of  an  Infant  has  no  power  to  make  an  oil 
lease,  without  approval  of  the  court,  of  the  infaot*s 
property,  because  the  oil  is  part  of  the  realty,  and 
aso^aiUed  lease  Is,  in  eflCeot,  **the  grant  of  part  of 
the  eorinis  of  the  estate,  and  not  of  a  mere  cor- 
poreal right.**   The  coturt  says  also,  that  ^*not  in- 
frequently the  oil  forms  by  far  the  most  valuable 
part  of  the  estate,  and  to  permit  the  guardian  to 
^^>PQse  of  It  at  will,  and  without  security,  would 
often  lead  to  eonsequences  disastrous  to  the  wards." 
An  oil  kaae  for  ninety-nine  years,  or  so  much  of 
tliat  time  as  oil  oan  be  produced  in  paying  quan- 
tities, ii  held  to  be  a  chattel  interest  which  may 
constitute  partnership  assets  as   to  third  parties 
though  the  title  is  not  recorded  in  the  partnership 
naoie,  and,  therefore,  a  levy  or  sale  thereof  for 
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partnership  deed  gives  a  title  superior  to  that  of  an 
assignee,  of  the  interest  of  one  of  the  partners. 
Chamberlain  v.  Dow,  16  W.  N.  G.  682. 

In  Brown  v.  Beecher,  120  Pa.  600,  it  was  again 
held  that  an  oil  lease  was  partnership  assets,  such 
that  the  sale  thereof  to  satisfy  a  Judgment  against 
the  partnership  would  transfer  title  as  against  the 
sale  of  his  interest,  by  one  partner. 

A  claim  In  trespass  for  disturbance  of  the  ex- 
clusive right  of  a  lessee  to  bore  for  oil  may  be  sus- 
tained under  the  Pennsylvania  Procedure  Act  of 
May  26,  1887,  abolishing  the  distinctions  between 
trespass  and  case.  Duffield  v.  Boeenzweig,  144  Pa. 
B27. 

A  leasehold  estate  subject  to  the  special  lien  of 
mechanics,  materialmen,  and  laborers,  under  the 
Pennsylvania  Act  of  April  8, 1868,  giving  such  liens 
on  leasehold  estates,  and  not  a  freehold  estate,  is 
created  by  tbe  lease  of  land  for  twenty  years,  or  as 
long  as  the  said  parties  of  the  second  part  use  it 
for  the  purposes  of  producing  oil  or  minerals  or 
gas,  at  the  election  of  the  leasee.  MoBlwalne  v* 
Brown  (Pa.)  9  Cent.  Rep.  789. 

The  Pennsylvania  Act  of  April  27, 1866,  In  respect 
to  the  leasehold  mortgages  of  any  colliery,  mining 
land,  manufactory,  or  other  premises,  giving  them 
the  force  and  effect  of  real  estate  mortgages,  Is 
held  applicable  to  a  mortgage  of  a  leasehold  of  ofl 
land,  notwithstanding  the  fact  that  the  petroleum 
was  not  discovered  until  after  the  act  was  passed. 
Gill  V.  Weston,  110  Pa.  818. 

A  covenant  in'an  oil  lease  to  prosecute  the  bus- 
iness of  producing  oil  with  due  diligence,  is  a  cov- 
enant running  with  the  land  and  binding  upon  the 
assignee  of  the  lease.  Bractford  Oil  Go.  v.  Blair,  113 
Pa.  8d,  67  Am.  Bep.  442. 

The  taking  of  oil  by  a  lessee  under  a  lease  of  the 
corporeal  tenement  with  an  added  exclusive  right 
to  bore  for  and  take  oil  is  not  waste,  but  a  rightful 
exercise  of  his  rights.  Chicago  &  A.OWSc  Min.  Co. 
V.  United  States  Petroleum  Co.  67  Pa.  88. 

A  lease  of  a  certain  tract  of  land  for  gas  pur- 
poses, providing  that  no  wells  shall  be  drilled  within 
900  feet  of  certain  buildings,  is  as  much  of  a  lease 
of  that  pert  of  the  territory  as  of  any  other  part 
subject  to  the  provision  as  to  locating  wells  upen 
it,  and  tbe  lessee  is  entitled  to  an  injunction  against 
the  drilling  of  a  gas  well  within  these  limits  by  any 
other  person.  Westmoreland  &  O.  Nat.  Gas  Go.  v. 
De  Witt,  6  L.  B.  A.  731,  ISO  Pa.  23&  &  A.  B. 
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Eng.  Encyclop.  Law,  p.  16;  B&yee  v.  Montauk 
Oas  Coal  Co.  37  W.  Va.  78. 

Messrs.  J.  A.  Hutchison,  T.  I.  Stealey, 
And  J.  H.  MeCoy  for  appellees. 


Holt*  /.,  delivered  the  opinion  of  the 
conrt : 

These  two  appeals  are  both  to  interlocutory 
orders  entered  in  one  case  by  the  circuit  court 
of  Tyler  county,  —the  one  overruling  defcnd- 
nnt's  motion  to  dissolve  an  injunction  which 
had  been  awarded  against  him,  enjoining  him 
from  pumping  and  removing  petroleum  from 
the  land  in  controversy :  the  other  appointing 
special  receivers  to  take  charge  of  the  prop- 
erty. But  the  appeal  and  supersedeas  to  the 
order  of  injunction  of  July  18,  1898,  was 
dismissed  in  this  court  by  the  appellant. 
Sixteen  grounds  of  error  are  assigned,  but 
there  is  no  reason  for  considering  them  sep- 
arately. Some  of  them  relate  to  important 
questions  of  practice,  but  are  not  ffrounds  for 
reversing  the  orders  complained  oiT  The  case 
has  not  reached  a  final  hearing  on  the  merits ; 
nor  is  any  evidence  in,  except  such  as  is 
documentary,  and  some  ex  parte  affidavits. 
Still,  in  this  immature  state  of  the  case,  the 
important  questions  for  decision  must  arise 
out  of  the  facts,  as  in  all  other  cases,  and 
these  are  to  be  gathered  from  the  record  as  it 
now  stands ;  but,  as  far  as  may  be,  they  will 
be  understood  to  be  taken  provisionally. 

The  facts  thus  ascertained  from  the  plead- 
insrs  and  evidence,  as  far  as  may  be  necessary 
for  the  present  purpose,  are  as  follows : 

David  Hickman,  of  Tyler  county,  W.  Va., 
the  father  or  grandfather  of  the  principal 
plaintiffs  below,  died  in  the  year  1863,  leav- 
lUkT  his  last  will  and  testament,  which  was 
duly  proved,  and  admitted  to  record  in  Tyler 
county.  The  seventh  clause — the  only  one 
bearing  on  this  controversy — is  as  follows: 
^I  give  and  bequeath  to  my  daughter  Eliza 
Williamson,  the  wife  of  Dr.  William  S. 
Williamson,  for  life,  the  shares  I  own  in  the 
Thomas  Jones  land,  adjoining  Sistersville, 
.  .  .  with  the  power  to  her  to  dispose  of 
the  same  by  will  amongst  her  sisters  or  sis- 
ters' children,  as  she  may  think  proper,  and 
in  the  event  of  her  death  without  a  will,  the 
said  shares  .  .  .  shall  revert  to  her  sis- 
ters in  equal  proportions."  By  the  eighth 
clause  he  gives  to  his  daughter  Eliza  Wil- 
liamson a  legacy  of  $400,  and  he  appointed 
Mrs.  Williamson  and  Christian  Engle  the 
executors.  The  latter  alone  qualified.  By  a 
codicil  he  so  modified  the  seventh  clause  as 
to  constitute  Christian  Engle  trustee,  to 
whom  he  devised  said  lands  (including  also 
100  acres  not  in  any  wav  here  involved)  for 
the  sole  use  of  his  said  daughter  for  life,  but 
the  devise  in  all  other  respects  to  remain  as 
provided  for  in  the  seventh  clause. 

The  history  of  the  shares  in  the  Thomas 
Jones  land  thus  owned  and  devised  for  life 
to  his  daughter  bv  David  Hickman  is,  so  far 
as  it  is  necessary  tor  our  purpose,  as  follows : 
Ro1)ert  Greer  and  wife  by  deed  dated  21st 
April,  1882,  conveyed  to  Thomas  Jones  a 
tract  of  about  205  acres,  which  is  here  called 
the  ** tract  of  165  acres,"  treated  for  this  pur- 
pose as  including  the  adjoining  tract  of  54 
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Jolea.  Between  the  defendant  In  ibis  salt, 
oseph  T.  Jones,  and  the  family  of  Thomas 
Jones,  the  former  owner  of  the  land,  no  re- 
lationship existed  or  appears.  It  is  a  mere 
coincidence  of  names,  without  bearing  or 
significance.  In  the  year  1849  (about  the  22d 
d^  of  February)  Thomas  Jones  departed  this 
life  intestate,  seised  and  possessed  of  the 
tracts  of  165  acres  and  of  54  poles,  then  re- 
garded as  of  little  value,  now  in  the  center 
of  what  is  called  and  known  as  the  **  Sisters- 
ville  Oil  Field,"  with  twenty-six  producing 
wells  on  this  tract,  put  down  and  operated 
by  defendant  Joseph  T.  Jones,  claiming  the 
same  by  purchase  as  hereafter  mentioned. 
Thomas  Jones  left  surviving  him  as  his  heirs 
at  law  ten  children, — ^six  sons,  namely, 
Lewis,  John  H.,  Thomas,  David,  Joel,  and 
Milton ;  and  four  daughters,  namely,  Martha, 
Sarah,  Elizabeth,  and  Emeline.  This  land 
was  not  partitioned  among  the  Jones  heirs. 
Lewis  Jones  had  bought  the  interest  of  John 
H.  Jones,  Thomas  Jones,  and  Emeline  Jones, 
and  also  claimed  to  be  the  owner  of  the  un- 
divided share  of  his  brother  David  Jones. 
David  Hickman  was  indorser  for  Lewis  Jones 
on  a  negotiable  note,  which  Hickman  had  to 
pay ;  and  Lewis  Jones,  to  secure  the  payment 
thereof,  by  trust  deed  dated  December  15, 
1853,  conveyed  to  R.  Hickman  and  Thomas 
J.  Stealer,  trustees,  these  five  undivided 
shares.  On  the  12th  of  March,  1865,  the 
trustees  sold  four  of  these  interests  to  David 
Hickman,  the  trust  creditor,  and  conveyed 
the  same  to  him  by  deed  of  that  date,  which* 
was  admitted  to  record  in  May,  1855.  The 
trustees  did  not  sell  the  David  .Jones  interest, 
as  it  had  been  previously  sold  and  conveyed 
under  a  decree  to  John  Wharry.  In  {Sep- 
tember, 1854,  Milton  Jones  conveyed  his 
share  to  Absolom  Qeorge.  Martha  Jones  had 
married  John  Massey.  On  the  25th  day  of 
March,  1861,  Martha  Massey  and  John,  her 
husband,  Absolom  George,  and  John  Wharry 
sold  and  conveyed  these  three  undivided 
shares  to  David  Hickman.  This  deed  was 
recorded  on  the  25th  day  of  April,  1861. 
Thus  it  appears  that  at  the  time  of  his  death, 
in  1863,  David  Hickman  owned  seven  undi- 
vided tenth  parts  of  the  Thomas  Jones  land. 
These  are  the  shares  mentioned  in  the  seventh 
clause  of  his  will.  On  the  1st  day  of  July, 
1857,  the  administrators  of  James  reden,  de« 
censed,  instituted  a  suit  in  equity  in  the  cir- 
cuit court  of  Tyler  county  against  Lewis 
Jones,  curator  of  the  estate  of  Thomas  Jones, 
deceased,  and  the  children  and  other  heira- 
at-law  of  Thomas  Jones,  deceasf'd,  on  a  claim 

for  $41 .09.     On day  of  February,  1859, 

Joshua  Russell  instituted  a  suit  in  equity 
against  the  curator  of  the  estate  and  the  heirs- 
at- law  of  Thomas  Jones,  to  enforce  payment 
of  the  balance  of  $82.68,  due  on  a  note  from 
decedent  to  Russell.  On  the  28d  day  of  Sep- 
tember, 1862,  these  two  suits  were  consoli- 
dated, and  a  sale  was  decreed  of  the  tract  of 
land  of  165  acres  and  the  tract  of  54  poles  to 
pay  these  debts,  which  had  been  proved  be- 
fore, and  on  July  28,  1862,  been  reported  by 
the  commissioner  to  whom  the  cause  had  been 
referred,  viz.  to  Joshua  Russell,  $51.94, 
amounting  to  $99.61;  to  Peden*8  adminis- 
trator $83.10,  amounting  to  $130.21 ;  Samuel 
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Davit,  $85.70.  A.  D.  Boper  was  appointed 
special  oommissioner  to  make  the  sale.  None 
of  tbese  claims  were  liens  on  any  of  the  in- 
terests bought  by  David  Hickman,  or  affected 
them  in  any  way,  they  having  been  sold  and 
conveyed  to  him  and  his  vendors  before  either 
of  these  suits  was  brought;  but  he  was  a 
pendente  lite  purchaser  of  the  one  tenth  which 
was  sold  and  conveyed  to  him  by  Martha 
Massey  {nee  Jones)  and  her  husband  by  deed 
of  March  25.  1861.  David  Hickman  was  not 
a  party  to  the  suit.  He  was  a  bona  fide  pur- 
chaser for  value,  or  grantee  of  such  pur- 
chaser, as  to  six  tenths,  with  his  deeds  auly 
entered  of  record  before  the  institution  of  the 
suits.  He  was  a  pendente  Ute  purchaser  as  to 
one  tenth.  Soper,  the  commissioner  to  sell, 
died,  and  this  decree  remained  unexecuted. 
On  the  10th  day  of  June,  1864,  Peden's  ad- 
ministrators, by  James  M.  Stephenson,  their 
attorney,  assigned  their  decree  to  the  estate 
of  David  Hickman,  and  the  two  other  cred- 
itors by  decree  also  assigned  their  decrees. 
The  three  are  alike,  and  one  will  show  for 
all.  The  one  from  Peden*s  administrators 
reads  as  follows: 

^Exhibit  C.  John  O.  Peden  and  David 
Peden,  Adm'rs  of  James  Peden,  dec*d,  m. 
Lewis  Jones,  Curator  of  the  Estate  of  Thomas 
Jones,  dec'd,  and  Daniel  Reynolds.  In 
Chancery  In  the  Circuit  Court  of  Tyler 
County. 

A  decree  at  the  September  term,  18B8, 
Id  favor  of  the  complainant  affainst 
the  defendaot,  for $  41  09 

Interest  thereon  from  the  26th  day  of 
Auvust,  184S,  to  the  10th  day  of  June, 
.1864 a9  03 

Costs  at  taw 7  80 

Ooets  In  chancery 42  50 

»iau21 

"June  10th,  1864.  Received  from  Christian 
Engle,  executor  of  David  Hickman,  deceased, 
one  hundred  and  thirty  dollars  and  twenty- 
one  cents,  the  debt,  interest,  and  costs,  above 
stated  ;  and  the  benefit  of  the  decree  aforesaid 
is  hereby  transferred  to  the  estate  of  the  said 
Hickman,  the  executor  being  authorized  to 
enforce  the  said  decree  for  the  benefit  of  the 
said  estate  in  any  manner  he  may  think 
proper,  but  without  cost  to  the  complainants. 
J.  M.  Stevenscm,  Attorney  for  Plaintiffs." 

On  the  10th  day  of  October,  1868,  the  court 
entered  in  the  cause  the  following  decree: 
''Decree.  And  at  another  day,  to  wit,  at  a 
circuit  court  held  for  the  said  county  of 
Tvler,  on  the  10th  day  of  October  In  the  year 
1868,  in  the  above -nam^  causes,  one  in  favor 
of  Joshua  Russell  for  $51.94  and  interest,  and 
one  in  favur  of  the  administrators  of  James 
Peden  for  $88.10,  and  interest,  and  $85.75, 
to  Samuel  Davis,  has  been  assigned  to  and 
paid  by  the  executor  of  David  Hickman  since 
the  date  of  the  decree ;  and  it  also  appearing 
by  the  said  decree  that  two  tracts  of  land 
owned  by  Thomas  Jones,  deceased,  were  de- 
creed to  be  sold  for  the  payment  of  the  said 
debts,  unless  otherwise  paid,  and  it  also  ap- 
pearing that  the  said  David  Hickman,  at  his 
death,  was  the  owner  of  seven  undivided 
^n]li  parts  of  said  land,  and  the  executor  of 
■aid  Hickman  not  desiring  the  sale  of  the 
»LRA. 


parts  of  said  land  owned  by  the  said  estate, 
but  only  that  part  of  said  land  not  owned  by 
the  estate  of  said  David  Hickman,  deceased : 
It  is  therefore  adjudged  and  decreed  that  the 
commissioner  heretofore  appointed  to  make 
sale  of  said  lands  sell  the  outstanding  in- 
terest in  order  to  the  payment  of  their  portioD 
of  the  debts  aforesaid,  the  said  debts  being 
the  debts  of  Thomas  Jones,  deceased,  and  a 
lien  on  the  whole  of  said  land." 

From  October,  1868,  to  December  26,  1881, 
no  orders  were  entered  in  these  two  con- 
solidated causes  save  orders  of  continuance. 
In  the  mean  time  £liza  Williamson  pur- 
chased the  outstanding  one  tenth,  being  the 
share  of  Joel  Jones,  from  his  children  who 
conveyed  the  same  to  her  by  deed  dated  the 
19th  day  of  January,  1870,  and  on  the  6th  day 
of  December,  1872,  she  bought  from  the 
children  of  Elizabeth  Kester,  deceased  {ni0 
Jones) ,  her  one  tenth  share,  which  was  con- 
veyed to  her  by  deed  of  the  last-named  date ; 

and  on  the day  of  December,  1887,  she 

bought  at  a  tax  sale  the  remaining  outstand- 
ing share  in  the  name  of  Thomas  Jones'* 
estate,  which  the  clerk  of  the  county  court 
conveyed  to  her  by  deed  dated  April  1,  1890. 

On  the dav  of   ,   1886,   £liz& 

Williamson,  who  had  become  eui  juris  bv  the 
death  of  her  husband,  brought  a  suit  in 
equity  against  C.  Engle  as  executor  and 
trustee  under  the  will  of  David  Hickman, 
asking  for  the  will  to  be  executed  by,  among, 
other  things,  directing  her  legacy  of  $400  to 
be  paid  to  her,  and  tliat  the  trusts  be  carried 
out  in  regard  to  the  Thomas  Jones  land,  etc. 
On  the  18th  day  of  October,  1886,  defendant 
Engle  filed  his  answer,  which  resulted  in  the 
entry  of  the  final  decree  in  the  cause. 

**  Exhibit  D.  At  a  circuit  court  continued 
and  held  for  the  county  of  Plieasants,  at  the 
court-house  thereof,  on  the  18th  day  of  Oc- 
tober, 1886,  the  following  decree  was  entered : 
'Eliza  Williamson,  Complainant,  ve,  C. 
Engle,  Trustee,  etc.,  and  Others,  Defendants. 
In  Chancery.  This  day  came  the  defendant 
Christian  Engle,  trustee  for  Eliza  William- 
son, and  executor  of  David  Hickman,  de- 
ceased, and  tendered  in  open  court  his 
separate  answer  to  complainant's  bill,   to- 

f  ether  with  Exhibits  A,  and  B,  C,  D,  E,  and 
',  to  said  answer,  and  asked  that  the  same 
be  filed,  which  is  accordingly  done,  where- 
upon the  complainant,  by  her  counsel,  agrees 
to  abide  by  and  perform  the  arrangement  and 
agreement  entered  into  between  herself  and 
Christian  Engle  as  executor  of  David  Hick- 
man, dec*d,  in  relation  to  the  liens  against 
the  Thomas  Jones  lands,  as  alleged  and  shown 
by  the  answer  of  said  Christian  Engle,  and 
the  exhibits  therewith  filed  in  this  cause,  and 
to  accept  the  said  liens  against  said  Jones 
land,  which  are  mentioned  and  fully  recited 
in  said  answer  of  said  Engle,  and  the  Ex- 
hibite  D,  E,  and  F,  therewith  filed,  and 
amounting  on  the  25th  day  of  June,  1864, 
in  all  to  the  sum  of  $265.52,  with  interest 
thereon  from  said  25th  dav  of  June,  1864,  io 
full  of  the  balance  of  $265.52  (and  the  in- 
terest thereon  accrued  and  accruing  from  June 
25,  1864),  of  the  beauest  of  $400  to  her  by 
her  father  David  Hickman,  deceased,  which 
she  alleges  in  her  bill  to  be  due  to  her  on  ac- 
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count  of  said  bequest ;  and  that  said  Thomas 
Jones  lands  ma^  be  sold  in  the  chancery  suits 
of  Peden's  administrators  and  Joshua  Russell, 
pending  in  the  circuit  court  of  Tyler  county, 
under  the  decree  of  sale  made  therein  as  stated 
in  said  answer  of  said  Engle,  for  the  pay- 
ment of  said  liens  and  the  interest  thereon 
accrued  and  accruing.  And  the  complainant 
further  agrees  that  this  cause  be  dismissed  at 
her  cost,  but  no  docket  fee  to  be  taxed  there- 
in. To  which  proposition  and  agreement  by 
the  complainant  the  defendant  C.  Engle  by 
his  counsel  accedes  and  agrees.  It  is  there- 
fore ordered  that  the  foregoing  agreement  of 
complainant  and  defendant  C.  Engle,  exe- 
cutor, etc.,  be  entered  up  as  the  decree  of  this 
court  in  this  cause ;  that  said  Jones  land  be 
sold  under  the  decree  in  said  two  chancery 
suits  in  Tyler  circuit  court  for  the  payment 
of  said  liens  and  interest  thereon  for  the  use 
and  benefit  of  said  Eliza  Williamson  as  afore- 
said ;  and  that  this  cause  be,  and  the  same  is 
hereby,  dismissed  at  the  cost  of  complainant, 
Eliza  Williamson,  less  t^e  docket  fee  as 
aforesaid.  D.  D.  Johnson,  Attorney  for  Com- 
plainant. B.  Engle,  Attorney  for  Defendant 
Engle,  Trustee,  etc.*"  **A  copy  from  the 
minutes.  Attest:  J.  L.  Knight,  Clerk  Cir- 
cuit Court,  Pleasants  Co.,  W.  Va." 

On  the  26th  day  of  December,  1881,  in  the 
cause  of  Peden*s  Administrator,  etc.,  «. 
Lewis  Jones,  Curator  of  the  Estate  of  Thomas 
Jones,  Deceased,  etc.,  C.  Engle.  executor  of 
David  Hickman,  and  Eliza  Williamson,  by 
Ben.  Engle,  her  attorney,  filed  their  petition, 
giving  a  history  of  the  case,  the  assignments 
of  the  sums  decreed  therein,  a  history  of  the 
Jones  land,  the  disposition  of  the  seven 
tenths  by  David  Hickman,  the  testator,  Eliza 
Williamson's  purchase  of  two  of  the  three 
outstanding  tenths;  that  since  the  death  of 
her  husband  tbe  land  had  been  of  no  profit, 
but  a  burden  to  her.  They  pray  that  they 
may  be  made  parties  defendant  in  the  Peden 
suit ;  that  the  Thomas  Jones  land  may  be  sold 
for  the  payment  of  the  liens  so  held  by  Engle, 
executor,  etc.,  to  pay  Eliza  Williamson  the 
amount  she  is  entitled  to  by  reason  of  the 
interest  held  by  her  in  said  lands  in  her 
own  right;  that  the  decree  of  September 
28,  1863,  and  of  October,  1868,  may  be 
tet  aside,  and  a  decree  entered  appointing  a 
new  commissioner  to  make  sale  of  the  lands 
on  such  terms  as  the  court  may  deem  most 
advantageous  to  the  parties  in  interest,  to 
Eliza  Williamson  as  devisee  and  as  owner  in 
her  own  right,  etc.  Thereupon  the  court, 
without  making  any  new  parties,  entered  the 
following  decree:  ''And  at  another  day,  to 
wit,  at  a  circuit  court  held  for  the  said, 
county  of  Tyler,  on  the  26th  day  of  Decem- 
ber, in  the  year  1881 :  Joshua  Russell,  Com- 
plainant, vs,  Lewis  Jones,  Curator  of  the 
Estate  of  Thomas  Jones,  Deceased,  and  Oth- 
ers. In  Chancery.  John  O.  Peden,  et  alia, 
Adm*rs  of  James  Peden,  Deceased,  Complain- 
ants. M.  Lewis  Jones,  Curator  of  the  Estate 
of  Thomas  Jones,  Deceased,  and  Daniel 
Reynolds,  Defendants.  In  Chancery.  This 
day  Christian  Engle,  executor  of  the  last  will 
and  testament,  with  the  codicils  thereto  an- 
nexed, of  David  Hickman,  deceased,  and 
Eliza  Williamson,  in  her  own  right,  pre- 
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sen  ted  their  joint  petition  in  writiniir  in  open 
court,  praying  to  be  made  parties  defendants 
to  the  above  two  causes,  which  were,  by  aa 
order  of  this  court  made  therein  at  the  Sep- 
tember term  thereof  in  1862,  consolidated  and 
heard  together,  which  petition  is  now  ordered 
to  be  filed,  which  is  accordingly  done.  And 
this  cause  came  on  again  this  26th  day  of  De- 
cember, 1881,  to  be  further  heard  upon  the 
bill,  proceedings,  orders,  and  decrees  form- 
erly had  and  made  herein,  and  the  said  peti- 
tion of  C.  Engle  and  Eliza  Williamson,  filed 
as  aforesaid,  and  was  ar^^ued  by  counsel  for 
said  petitioners.  And  it  appearing  to  the 
court  that  the  land  owned  and  held  by  Thomas 
Jones,  deceased,  in  his  lifetime,  in  fee  simple, 
consisting  of  two  tracts, — one  of  one  hundred 
and  sixty- five  acres,  particularly  described 
in  the  deed  from  Robert  Grier  and  wife  to 
said  Thomas  Jones,  a  copy  of  which  is  filed 
as  Exhibit  A,  and  made  part  of  said  petition ; 
and  the  other  tract  containing  fifty- four  (o4) 
poles,  more  particularly  described  in  a  deed 
from  Samuel  Corbitt  and  wife  to  Thomas 
Jones,  a  cop^  of  which  is  also  filed  as  Ex- 
hibit B  to  said  petition, — was  subject  to  and 
decreed  to  be  sold  to  pay  certain  liens  in  said 
causes  set  forth,  in  which  order  and  decree 
A.  D.  Boper  was  appointed  to  make  sale  of 
said  lands,  who  departed  this  life  without 
having  executed  said  order  of  sale.  And  it 
appearing  also  from  said  petition  that  C. 
Engle,  executor  of  David  Hickman,  deceased, 
holds  said  liens  as  set  forth  in  said  causes, 
in  favor  of  Joshua  Russell  and  Peden,  ad- 
ministrators, together  with  a  lien  in  favor  of 
Samuel  Davis,  amounting  to  the  sum  of 
$35.70,  by  assignment  thereof,  and  that*  as 
trustee  under  the  will  of  said  David  Hick- 
man, deceased,  he  holds  seven  undivided 
shares  or  interests  of  one  tenth  each  in  said 
land,  and  that  Eliza  Williamson  holds  in  her 
own  right  two  undivided  shares  or  interests 
of  one  tenth  each  in  said  land ;  and  it  also 
appearing  that  said  lands  cannot  well  be  par- 
titioned, Imd  that  the  interest  of  the  parties 
will  be  promoted  by  a  sale  of  the  entire  two 
tracts  in  one  body;  and  it  also  further  ap- 
pearing to  the  court  that  the  interests  held  by 
C.  Engle.  as  trustee  as  aforesaid,  are  for  the 
use  and  benefit  for  life  of  said  Eliza  Wil- 
liamson, by  virtue  of  a  provision  in  the  will 
and  codicils  thereto  of  the  said  David  Hick- 
man, deceased:  It  is  therefore  adjudged, 
ordered,  and  decreed  that  Benjamin  Engle  be 
and  is  herebv  appointed  a  special  commis- 
sioner to  make  sale  of  said  land,  as  partic- 
ularly described  in  Exhibits  A  and  B,  filed 
with  said  petition  in  the  bill  and  proceed- 
ings of,  and  the  decrees  and  orders  heretofore 
made  in,  said  two  causes,  who  is  hereby  di- 
rected to  give  notice  by  publication  in  some 
one  or  more  newspapers  published  in  Tyler 
county  for  four  consecutive  weeks  of  the  time, 
terms,  and  place  of  sale,  which  shall  be  made 
at  the  h-ont  door  of  the  court  house  of  Tyler 
county,  on  some  court  day,  upon  the  follow- 
ing terms,  to  wit :  One  third  of  the  purchase 
monev  to  be  paid  cash  in  hand,  and  the  resi- 
due thereof  to  be  paid  in  three  eaual  install- 
ments, to  become  due  and  payable  respect- 
ively in  eight,  sixteen,  and  twenty-four 
months  from  the  day  of  sale,  with  legal  in- 
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terest,  to  be  paid  semiaDnually,  on  each  and 
all  of  said  deferred  payments  from  the  day 
of  sale.  And  said  commissioner  is  hereby 
directed  to  require  the  purchaser  to  give 
bonds  with  approved  security  for  said  de- 
lorred  payments,  to  become  due  and  payable 
«3  aforesaid,  with  interest  to  be  paid  semi- 
annnally,  as  hereinbefore  provided ;  and  the 
said  commissioner  Is  hereby  further  directed 
to  retain  a  lien  upon  the  said  real  estate  to 
«ecare  the  payment  of  the  deferred  install- 
ments of  purchase  monev  therefor,  and  the 
interest  thereon ;  and  saia  commissioner  will 
report  his  proceedings  under  this  order  to 
this  court  at  a  future  term  thereof.  ** 

On  the  14th  day  of  April,  1882,  the  court 
modified  the  decree  of  December  26,  1881, 
authorizing  and  empowering  the  commis- 
sioner,  Benjamin  Eugle,  to  sell  the  undi- 
vided seven- tenths  interests  held  by  C.  Engle 
•s  trustee  under  the  will  of  David  Hickman, 
and  the  undivided  two  tenths  then  held  by 
Eliza  Williamson  in  her  own  right  in  said 
real  estate  either  at  public  auction  or  at 
private  sale,  and  may  sell  said  seven  tenths 
and  two  tenths  together;  and  the  undivided 
one- tenth  interest  in  said  two  tracts  jet  out- 
standing is  to  be  sold  at  public  auction,  but 
in  all  other  respects  the  commissioner  is  to 
be  governed  by  the  terms  and  conditions  of 
former  decrees  of  sale.    No  bond  was  required 
by  these  decrees  to  be  executed  by  Commis- 
sioner Enele  before  acting,  but  he  gave  and 
filed  a  bonil  in  the  penalty  of  |2,000  on  March 
15, 1890,  conditioned  according  to  law.     The 
causes  were  continued  from  time  to  time  until 
the  decree  of  December  12,  1891,  confirming 
the  sale.     On    that   day   Commissioner   B. 
Engle  returned  and  caused  to  be  filed  his  re- 
port of  sale.     He  reports  that  on  the  10th  day 
of  December,  1891,  in  front  of  the  court-house 
door  of  Tyler  county,  in  pursuance  of  the 
decrees  of  sale,  he  sold  at  public  auction  the 
two  tracts  of  land  in  the  bill  and  proceedings 
mentioned ;  that  J.  0.   Tennent,   being  the 
highest  and  best  bidder,  became  the  purchaser 
thereof  at  the  price  of  |4,000,~$2,000  paid 
cash  in  hand,  and  three  bonds  for  $666. 66| 
each,  interest  from  date,  payable  semiannual- 
ly, and  due  in  8,  16,  and  24  months,  without 
personal  security,  but  a  lien  retained  on  the 
land.     This  sale,  there  being  no  objection 
thereto,  was  confirmed  by  decree  of  December 
12,  1891.     Out  of  the  cash  payment  the  com- 
missioner was  decreed  and  directed  to  pay 
to  C.  Engle,  executor  of  the  last  will  and 
testament  of  David  Hickman,  deceased,  the 
sum  of  $265. 52,  the  amount  of  charges  or  liens 
held  by  him  as  such  executor,  with  interest  on 
flaid  sum  from  the  26th  day  of  June,  1864,  to 
December  12,  1891 ;  to  pay  three  tenths  of  the 
residue  to  Eliza  Williamson,  and  the  remain- 
ing seven  tenths  of  Christian  Engle,  trustee 
under  the  will,  to  be  by  him  invested  at  in- 
terest for  the  benefit  of  Eliza  Williamson  for 
life ;  that  the  commissioner,  after  having  first 
fiven  bond  with  security  in  the  penalty  of 
9^.000,  withdraw  and  collect  the  sale  bonds 
•Bthey  fall  due,  and  pay  proceeds  as  directed 
ftboye.    And  he  was  directed  to  execute  and 
^eliver  a  deed  to  the  purchaser,  retaining  a 
lien  for  the  deferred  instal  1  ment.     On  motion 
^^  the  purchaser,  he  had  leave  to  sue  out  a 
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writ  of  possession.  Up  to  that  time  Mrs. 
Williamson  held  the  land  in  possession. 
Before  receiving  any  money  under  the  de- 
cree, Christian  Engle.  as  tnistee,  was  re- 
quired to  execute  and  file  in  the  papers  a  bond 
in  the  penalty  of  $2,500,  with  good  security, 
conditioned  according  to  law,  and  the  causes 
were  ordered  to  be  dropped  from  the  docket. 

Benjamin  Engle,  as  commissioner,  con- 
veyed the  lands  to  Tennent,  the  i)urchaser, 
by  deed  dated  the  4th  day  of  February,  1892, 
retainin}?  a  vendor's  lien  for  the  deferred  in- 
stallments, which  have  since  been  paid.  In 
making  this  purchase,  James  C.  Tennent 
acted  as  the  agent  of  defendant  Joneph  T. 
Jones,  who  paid  all  the  purchase  money,  and 
to  whom  Tennent  conveyed  the  land  by  deed 
dated  8th  February,  1892.  Defendant  Jones 
took  possession,  bored  28  fine  producing  oil 
wells,  at  a  cost  of  about  $6,000  each.  He 
produced  from  June,  1892,  when  the  first 
well  was  completed,  until  September  21, 
1893,  about  403,681  barrels  of  oil,  received 
for  oil  sold  during  that  time  about  $189,- 
580.90,  and  that  drilling  and  operating  had 
been  at  a  cost  of  about  $225,000. 

David  Hickman  left  six  daughters,  who 
were  entitled  to  take  under  the  seventh  clause 
of  his  will :  (1)  The  plaintifif  Eliza  Wil- 
liamson, whose  husband.  Dr.  Williamson, 
has  died  since  the  death  of  David  Hickman. 
(2)  Laura  Weirich,  who  died  in  1868,  with- 
out issue  surviving  her.  leaving  a  will,  in 
which  she  gave  to  her  sister  Mary  Hickman  a 
part,  and  to  her  husband,  Dr.  Israel  Weirich, 
the  residue  of  her  interest  in  her  father's 
estate,  and  appointed  her  brother,  David 
Hickman,  her  executor.  Dr.  Weirich  died 
intestate  in  1887,  without  issue,  etc.  (3) 
Caroline  Stealey,  who  died  in  1880,  intestate, 
leaving  as  her  children  and  heirs  at- law 
David  H.,  Nancy  Engle,  wife  of  Benjamin 
Engle,  Kate,  Eliza,  and  Nellie ;  the  last  be- 
ing under  21  years  of  age.  (4)  Mary  Hick- 
man intermarried  with  William  Arthurs,  and 
in  1890  died,  leaving  three  infant  children 
her  heirs-atlaw,  viz.,  Mary,  John,  and 
David.  (6)  Mercy  P.  Wells  is  living ;  also 
(6)  Rosalie  Stealey.  Eliza  Williamson  con- 
veyed her  interest  to  William  H.  Gillespie 
by  deed  dated  22d  June,  1898.  Mrs.  Wells 
and  husband  sold  and  conveyed  her  interest 
to  W.  H.  Gillespie  by  deed  dated  June  28, 
1893,  and  Rosalie  Stealey  sold  and  conveyed 
her  interest  to  Gillespie,  whatever  such  in- 
terest may  be,  and  Gillespie  qualified  as 
guardian  of  the  infant  children  of  Mary  Ar- 
thurs. 

The  bill  of  injunction  was  brought  on  July 
13,  1893,  by  Eliza  Williamson  and  W.  H. 
Gillespie,  assignee  of  Eliza  Williamson; 
Mary  P.  Wells,  and  Rosalie  Stealey,  and 
Gillespie  as  their  assignee;  David  Arthurs, 
May  Arthurs,  and  John  Arthurs,  infants,  by 
Gillespie,  their  next  friend  ;  David  H.  Stea- 
ley, Eliza  Stealey,  Rate  Stealey,  and  Nellie 
Stealey,  the  latter  a  minor,  by  Thomas  J. 
Stealev,  her  next  friend,  plaintiffs,  against 
Joseph  T.  Jones,  J.  C.  Tennent,  Nannie 
Engle;  Christian  Engle,  executor  of  the  last 
will  and  testament  of  David  Hickman,  de- 
ceased, and  Christian  Engle,  as  trustee  under 
said  wi  1 ;  the  Eureka  Fipe-Line  Company^ 
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s  corporation  created  by  the  laws  of  West 
Virginia,  and  the  W.  L.  Melton  Pipe  Lines, 
a  corporation  created  by  the  laws  of  the  state 
of  Pennsylvania, — and  charges  in  substance 
that  defendant  Joseph  T.  Jones  has  no  valid 
title  to  these  oil  lands;  that  it  was  the  prop- 
erty of  defendants ;  that  they  were  commit- 
ting irreparable  injury  to  and  waste  of  the 
inheritance  in  cutting  and  removing  the 
standing  timber,  and  taking  the  petroleum  or 
mineral  oil,  which  constituted  itschief  value. 
They  pray  that  the  defendants  answer  fully ; 
that  they  may  be  required  to  file  an  account 
showine  the  amount  of  oil  taken,  sold,  and 
removed  from  the  premises ;  that  an  account 
thereof  may  be  taken  before  one  of  the  com- 
missioners of  the  court ;  that  the  deed  from 
Engle,  commissioner,  to  Tennent,  and  from 
Tennent  to  J.  T.  Jones,  may  be  set  aside ;  that 
the  court  will  direct  the  payment  of  the 
rents,  Issues,  and  profits  due  Elisa  William- 
son to  be  made  to  her,  and  her  interest  to 
William  H.  Gillespie,  etc  ;  that  the  court 
will  enjoin  and  restrain  the  defendants  from 
further  operating  for  oil  or  producing  the 
same  or  removing  the  same  or  selling  it,  etc., 
and  for  general  relief.  The  injunction  was 
granted  without  notice  restraining  the  pipe- 
line companies  from  paving  over  or  deliver- 
ing to  defendant  J.  T.  Jones  and  J.  C.  Ten- 
nent, or  either  of  them,  any  of  the  proceeds 
of  the  sales  of  oil  produced  from  the  Jones 
tract  of  165  acres,  etc.,  until  further  order. 

On  motion,  on  notice,  two  special  receivers 
were  appointed  on  the  25th  day  of  August, 
1898.  On  the  25th  day  of  September,  1898, 
plaintiffs  filed  notice  of  motion  for  order  of 
reference,  and  defendant  Joseph  T.  Jones 
filed  two  notices, — one  of  motion  to  dissolve 
the  injunction,  the  other  to  increase  the 
penalty  of  tlie  injunction  bond, — and  the  time 
for  hearing  these  three  motions  was  fixed  for 
the  17th  of  October ;  and  on  first  Monday  in 
October,  1893,  defendant  Jones  filed  his  de- 
murrer, also  his  separate  answer,  duly  sworn 
to,  to  complainants*  bill,  and  certain  ex- 
hibits. The  Eureka  Pipe- Line  Company  filed 
theiransweron  tlielTthday  of  October,  1893, 
exiii biting  the  state  of  defendant  Jones'  oil 
and  oil  account  from  wells  on  the  Jones  land. 
On  the  14th  day  of  November,  1893,  the  judge 
entered  the  following  order: 

**  Decree.  Eliza  Williamson  et  al,  M.  Jo- 
teph  T.  Jones  and  Others.  In  chancery.  This 
17th  day  of  October,  1898,  at  Ritchie  Court- 
house, W.  Va.,  before  the  judge  of  the  cir- 
cuit court  of  Tyler  county,  came  the  parties 
by  their  attorneys,  and  the  motion  of  the 
plaintiffs  for  an  order  of  reference  herein  was 
heard  upon  the  duly  certified  copy  of  the  will 
of  Laura  Wei  rich,  deceased,  and  the  answer 
of  the  defendant  Joseph  T.  Jones,  which  was 
filed  at  Octol)er  rules,  1893.  in  the  Tyler 
county  circuit  court  clerk's  ofl[lce  (to  which 
the  plaintiffs  replied  generally),  the  affi- 
davits of  Fannie  E.  Anderson,  J.  S.  Pierpont, 
A.  H.  One,  and  P.  D.  Younur,  and  two  affi- 
davits of  J.  n.  Thomas  (to  the  consideration 
of  which  affidavits  the  plaintiffs  objected), 
upon  the  demurrer  of  said  Jones  herein,  and 
upon  all  the  affidavits,  pleadings,  and  papers 
hf^retofore  read :  and  said  motion  was  argued 
by  counsel,  and  taken  under  advisement  by 
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the  j  udge.    Thereupon  the  motion  of  the  saicB 
defendant  Joseph  T.  Jones  for  a  dissolution 
of  the  injunction  herein,  and  also  his  motioib 
for  the  court  to  require  an  increase  of   the- 
amount  of  injunction  bond  in  the  event  that 
the  court  refused  to  dissolve  the  injunction, 
were  heard  upon  said  affidavits  read  at  th» 
hearing  of  the  motion  for  the  appointment 
of  a  special  receiver  herein  (to  the  reading- 
and  consideration  of  said  affidavits  the  plain- 
tiffs excepted),   and  upon  the  other  paper»^ 
and  pleadings  then  read,  the  said  answer  and 
replication  thereto,   the  affidavit  of   J.   T. 
Jones  of  October  16,  1893,  and  the  affidavit, 
of  John  A.  Taylor  (to  which  two  last-named 
affidavits  the  plaintiffs  objected)  ;  and  said 
motions  of  said  Jones  were  argued  by  coan- 
sel,  and  taken  under  advisement  by  the  judge. 
And  now  at  this  day,  to  wit,  on  the  14th  day^ 
of  November,   1898,  the  undersigned  bein^ 
fully  advised  as  to  what  order  and  decree  U> 
make  herein,  it  is  adjudged,  ordered,  decreed, 
and  pronounced   that  the  motion  of   com- 
plainants to  refer  this  cause  to  a  commis- 
sioner at  this  time  be  and  the  same  is  hereby- 
overruled.     And  as  to  the  motions  of  the  de- 
fendant J.  T.  Jones  to  dissolve  wholly  ib» 
injunction  heretofore  granted  herein,  and,  in 
case  that  should  be  refused,  then  to  dissolve- 
said  injunction  as  to  three  tenths  of  the  land 
in  dispute,    the   court   doth  overrule   said 
motions,  and  each  of  them;  the  court  beinr 
of  opinion  not  to  read  on  the  hearings  of  said 
'motions  ex  parts  affidavits  taken   without, 
notice,  where  objections  are  made  to  the  read- 
ing thereof.     And  as  to  the  motion  of  J.  T. 
Jones  to  require  from  the  plaintiffs  an  in- 
crease in  the  amount  of  the  injunction  bond, 
it  seems  to  the  court  that  said  motion  ought 
to  be  sustained.    Therefore  it  is  ordered  and 
decreed  that  the  complainants,   or  some  of 
them,  or  some  one  for  tliem,  do  within  a  rea- 
sonable time  execute  before  the  clerk  of  the- 
circuit  court  of  Tyler  county.  West  Virginia, 
an  afUlitional  injunction  bond  herein  in  the 
penalty  of   twelve  thousand  dollars,   with 
security  to  be  approved  by  said  clerk,  con- 
ditioned as  the  [aw  directs  in  such  cases." 

We  are  met  at  the  threshold  by  the  conten- 
tion on  the  part  of  defendant  Jones  that,  no 
matter  who  may  be  the  rightful  owner  of  the 
land,  petroleum, — mineral  oil, — so  far  from 
being  a  part  of  the  inheritanoe,  some  tiling  of 
which  waste  can  be  committed,  is  only  cap- 
able of  the  qualified  ownership  of  belonging 
to  him  who  first  appropriates  it,  no  matter 
where  it  may  be  situated.  Whatever  the 
earlier  decisions  in  other  states  may  have 
been,  it  has  never  been  so  held  in  this  state ; 
and  the  authorities  now  very  generally — uni- 
versally, as  far  as  I  have  examined  them — 
hold  petroleum  to  be  a  mineral,  and  as  much 
a  part  of  the  realty  as  timber,  coal,  or  iroa 
ore,  except  that  in  proper  cases  its  mobility 
as  a  subterranean  liquid  must  be  taken  inta 
consideration,  as  in  the  case  of  salt  water, 
etc.  The  courts  of  the  state  of  Pennsylvania, 
have  had  many  cases,  some  Involving  prop- 
erty rights  of  ^reat  value,  in  which  the  point 
arose,  and  have  examined  the  question  thor- 
oughly, considered  it  with  great  care  with 
reference  to  its  being  pro[)erty  where  it  i» 
found,  and  its  character  and  nature  as  prop- 
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ertj  in  general.    *OiI  is  a  mineral,  and, 
being  a  mineral,  is  part  of  the  realty.     Funk 
T.  Haldetnan  (1866)  68  Pa.  229,  249.     In  this 
it  is  like  coal,  or  any  other  natural  product, 
which  in  ntu  forms  part  of  the  land.    It 
may  become,   by  severance,   personalty,   or 
there  may  be  a  right  to  use  or  take  it,  orig- 
iniiting  in  custom  or  prescription;  as  the 
right  of  a  life  tenant  to  work  open  mines,  or 
to  use   timber  for  repairing  buildings  or 
fences  on  a  farm,  or  for  flrebote.     Neverthe- 
less,   whenever  conveyance  Is  made  of  it, 
whether  that  conveyance  be  called  a  lease  or 
deed,  it  is,  in  effect,  the  grant  of  a  part  of 
the  corpus  of  the  estate,  and  not  of  a  mere 
incorporeal  right.     Not  infrequently  the  oil 
forms  by  far  the  most  valuable  part  of  an  es- 
tate."    Stoughton'»  App.    (1878)  88  Pa.  198, 
201 ;  Westmoreland  dk  ft  Nat,  Oas  Co.  v.  De- 
W»«,  130  Pa.  285,  6  L.  R.  A.  781 ;  Hague  v. 
Wheeler,  167  Pa.  824,  22  L.  R.  A.  141.     As 
to  ownership  in  aiiu  of  subterranean  waters, 
see  CoUiM  v.  Ohartiers  Valley  Qa$  Oo,  (1890) 
131  Pa.  148,  6  L.  R.  A.  280 ;  as  to  ownership 
by  different  ones  of  the  surface,  coal,  iron 
oife,  oil,  iras,  etc.,   see  Ohartiers  Black  Goal 
Co,  ▼.  Melitm  (1898)  152  Pa.  286,  298,  18  L. 
R.    A-    702;    Wheatley    v.    Baugh,    25   Pa. 
528,  64  Am.  Dec.  721, — where  there  is  a  full 
note  on  the  subject.     "Where   percolating 
water  is  found,  it  belongs  to  the  realty  where 
it  is   found."     Chasemort  v.  Richards,  7  H. 
L.  Cas.  849.     In  FHndlay  ▼.  Smith  (1818)  6 
Munf.  134,  ft  Am.  Dec.  788,  subterranean  salt 
water  is  treated  as  part  of  the  inheritance  of 
which  waste  could  be  committed.     And  for 
a  like  or  a  stronger  reason  should  rock  oil  be 
BO  regarded.     Hail  v.  Reed,  15  B.  Mon.  479. 
I  do  not  understand  the  case  of  Wood  County 
Petroleum  Co.  v.  West  Virginia  Transp,   Ga., 
28  W.  Va.   210,  67  Am.    Rep.   659,   to  lay 
down  a  different  doctrine,  even  as  to  natural 
gas,  so  long  as  it  is  confined  in  the  strata 
where  It  is  found.     It  is  only  when  it  escapes 
oat  of  the  possession  of  the  owner  that  the 
right  of  property  is  gone.     This  follows  as 
an  inevitable  result  of  its  fugitive  nature. 
In  that  case  the  lease  was  for  carbon  oil  at  a 
fixed  royalty,  and  the  gas  escaped  with  it, 
and  thus  ceased  to  be  a  part  of  the  realty,  and 
this  was  shown  to  be  a  natural  and  inevitable 
incident  to  the  sinking  of  all  oil   wells  in 
that  region,  as  verified  by  an  experience  of 
twenty  i^ears :  and,  while  the  grant  was  for 
the  specific  purpose  of  mining  and  removing 
carbon  oil,  still  the  lease  necessarily  included 
the  gas  which  came  up  with  the  oil  as  an  in- 
evitable concomitant;  that  it  was  essential 
that  the  well  should  be  kept  open  in  order  to 
pump  the  oil,  and  the  gas  necessarily  from  its 
nature,  and  by  its  own  force,  issued  from  it. 
Aod  the  court  held,  under  the  circumstances 
of  that  case,  that  the  lessee  could,  in  any 
proper  manner  that  he  might  choose,  appro- 
printf!  and  use  this  escaped,  wild  gas  with- 
out accounting  therefor.     As  to  oil  coming 
«p  in  a  salt  well,  see  Ki&r  v.  Peterson  (1861) 
41  Pa.  857.     In  the  case  in  28  W.  Va.   210, 
57  Am.  Rep.  659,  cited  above,  the  court  evi- 
rttntly  regarded  the  oil  as  part  of  the  realty, 
if  not  the  gas  also,  as  long  as  it  remained  in 
the  earth,  and  subject  to  the  owner's  control, 
whether  such  owner  be  lessor  or  lessee ;  but 
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from  its  nature  the  title  of  such  owner  is  gon» 
when  the  gas  escapes  into  the  land  of  another, 
and  comes  under  his  control.  See  Oould» 
Waters,  2d  ed.  §  291 ;  People's  Qas  Go,  v. 
Tyntr,  181  Ind.  277,  16  L.  R.  A.  448.  81 
Am.  8t.  Rep.  458,  and  cases  cited  in  the  note. 
We  take  for  granted,  therefore,  that  petro> 
leum  in  place,  among  the  strata  of  the  earth, 
where  it  belongs,  is  a  part  of  the  inherit- 
ance, and  to  take  it  unlawfully  would  be- 
lasting  damage  to  the  disherison  of  him  in 
remainder. 

Defendant  Joseph  T.  Jones  admits  that  he 
has  taken  the  oil  irom  the  land  in  controversy 
in  large  quantities ;  is  still  taking  it,  as  he 
claims  he  has  a  right  to  do;  and  he  Justiflea 
by  setting  up  his  purchase  at  the  judicial 
sale  already  set  forth.  The  plaintiffs  claim 
as  life  tenants  and  tenants  in  remainder  under 
the  will  of  David  Hickman,  and  that  defend- 
ant Jones  has  no  title ;  that  he  is  doing  ir- 
remediable mischief,  going  to  the  destruction 
of  the  substance  of  the  estate  by  the  cutting 
down  of  the  timber  and  the  extraction  ana 
sale  of  the  oil.  This  is  a  suflScient  ground 
for  injunction,  and  it  is  no  answer  to  say^ 
that  the  title  to  the  premises  is  in  litigation. 
See  BSrhardt  ▼.  Boaro,  118  U.  8.  589,  28  L. 
ed.  1117.  If  an  action  of  ejectment  were 
pending  to  recover  possession  of  the  land  ia 
controversy,  the  court,  under  such  circum- 
stances, could  require  the  sheriff  or  other  of<- 
ficcr  to  take  possession  of  the  land.  See  Code, 
chap.  92,  g  5.  So  an  injunction  may  be 
awarded  to  protect  anv  plaintiff  in  a  suit  for 
specific  property,  pending  either  at  law  or  in 
equitv,  against  injury  from  the  sale,  re- 
moval, or  concealment  of  such  property^ 
Code,  chap.  188,  ^  1.  This,  in  a  proper  case, 
leads  to  the  appointment  of  a  receiver,  or 
managing  receiver,  as  was  attempted  in  thia 
case.  Here  the  bill  alleges  waste,  spoliation 
of  the  inheritance,  by  severing  and  selling  a. 
part  of  the  corpus;  prays  an  injunction, 
against  future  waste,  and  an  account  and  sat* 
isfaction  for  that  already  committed.  So  that 
the  main  question  is,  what  title  to  the  land 
in  controversy  did  defendants  Tennent  and 
Jones  get  by  virtue  of  the  purchase  at  the 
judicial  sale?  And  while  the  title  to  this 
property  with  28  producing  oil  wells  on  it 
was  being  litigated,  it  was  eminently  proper 
for  a  court  of  equity  to  take  hold  oi  it  in  a 
proper  way,  hereinafter  indicated.  I  take 
for  granted  that  under  the  will  of  David 
Hickman  the  plaintiff  Eliza  Williamson  took 
a  life  estate  in  the  undivided  seven  tenths  of 
the  land  in  controversy,  and  her  sisters  and 
her  sisters*  children  (representing  as  a  class 
a  deceased  sister),  at  the  death  of  the  testa-, 
tor,  the  remainder  in  fee,  and  that  such  re- 
mainder was  not  contingent,  but  vested ;  for 
^it  is  not  the  uncertainty  of  ever  taking; 
effect  in  possession  that  makes  the  remainder 
contingent,  for  to  that  every  remainder  for 
life  (or  in  tail)  is  and  must  be  liable,  as  the 
remaindermen  may  die,  or  die  without  is- 
sue, before  the  death  of  the  tenant  for  life. 
The  present  capacity  of  taking  effect  in  pos- 
session, if  the  possession  were  to  become 
vacant,  and  not  the  certainty  that  the  posses- 
sion will  become  vacant  before  the  estate 
limited  in  remainder  determines,  nniversally 
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distinguishes  a  vested  remainder  from  one 
that  is  contingent."  Fearne,  Remainders 
(Butler's  ed.),  216,  216.  "It  is  now  clearly 
settled,  after  considerable  doubt  and  hesita- 
tion, that  the  existence  of  a  power  of  appoint- 
ment will  not  prevent  estates  limited  to  take 
■effect  in  default  of  the  exercise  of  the  power 
from  vesting,  if  they  are  such  as,  apart  from 
the  existence  of  the  power,  would  be  vested 
estates."  Challis,  Real  Prop.  67;  Fearne, 
Remainders,  p.  226,  S  9.  ''buch  estates  are 
said  to  be  vested  but  liable  to  be  divested  by 
«n  exercise  of  the  power."  See  Tiedeman, 
Real  Prop.  §  897,  and  under  section  401  and 
notes,  page  401,  and  note  f ,  page  389.  By  the 
Code  of  West  Virginia  (see  chapter  71)  any 
■estate  mav  be  made  to  commence  in  future  by 
deed,  in  like  manner  as  by  will.  No  words 
of  limitation  are  now  necessary  to  create  or 
pass  a  fee  simple.  Fee  tails  may  still  be 
created,  but  they  are  docked  by  the  statute, 
«nd  converted  into  estates  in  fee  simple.  But 
tLe  word  **  heirs"  is  still  constantly  used  as  a 
word  of  limitation.  But  if  the  estate  is  given 
by  deed  or  will  to  any  one  for  life  expressly, 
and  after  his  death  to  his  heirs  or  heirs  of 
his  body,  the  conveyance  is  construed  to  vest 
an  estate  for  life  only  in  such  person,  and  a 
remainder  in  fee  simple  in  his  heirs  or  the 
heirs  of  his  body.  A  contingent  remainder 
can  no  longer  fail  for  want  of  a  particular 
estate  to  support  it,  and  the  alienation  of  the 
particular  estate,  or  the  union  of  such  estate 
with  the  inheritance  by  purchase  or  descent, 
no  longer  operates  by  merger  or  otherwise  to 
defeat,  impair,  or  otherwise  affect  such  con- 
tingent remainder,  so  that  trustees  to  preserve 
contingent  remainders  are  no  longer  in  any 
contingency  necessary,  as  it  cannot  be  de- 
stroyed by  forfeiture,  surrender,  merger,  or 
wrongful  alienation ;  but  it  may  be  sold  by 
proceeding  in  equity  under  the  statute.  See 
€ode,ed.  1891,  p.  686,  chap.  71,  §g  20  et  geq. 
The  suit  is  in  the  name  of  the  owner  of  the 
particular  estate,  but  all  persons  then  living, 
who  are  contingently  Interested,  must  be 
made  parties  defendant  in  person.  Such  liv- 
ing persons  cannot  be  made  parties  by  repre- 
sentation. 

Were  the  debts  decreed  in  the  chancery 
suits  of  Peden  and  Russell,  under  which  the 
land  was  sold,  extinguished  by  the  payment 
made  by  and  assignment  made  to  Christian 
Engle  as  executor^?  It  is  contended  that  it 
was  the  duty  of  the  execut(  r  to  pav  off  these 
decrees,  because  the  first  clause  ot  the  will 
reads  as  follows:  **!  desire  that,  as  soon 
after  my  death  as  possible,  that  all  my  debts 
be  paid  b;^  my  executor,  both  legal  and 
equitable,  including  all,  if  any  there  are, 
that  I  might  be  in  honor  bound  to  pay."  I 
do  not  regard  the  Peden  and  Russell  aecrees 
against  the  estate  of  John  Jones  as  properly 
falling  within  the  debts  thus  mentioned,  for 
they  were  not  debts  for  which  the  testator 
was  in  any  sense  liable  as  principal  or  surety, 
in  law  or  in  equity ;  and  the  payment  thereof 
as  his  debt  could  not  have  been  contemplated 
or  intended  by  him.  Still  the  payment  was 
made  by  the  executor  with  the  funds  of  the 
estate,  and  the  assignment  was  taken  to  him 
as  executor,  for  the  evident  purpose  of  re- 
moving a  cloud  from  the  title  to  this  166 
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acres,  seven  tenths  of  which  had  been  devised 
by  the  testator.  The  decree  was  for  the  sale 
of  the  whole  tract,  and  such  a  sale  to  a 
stranger  would  have  at  least  clouded  the  title 
of  these  devisees;  and,  although  Hickman 
was  not  a  partv  to  the  suit,  a  sale  under  the 
decree  might  have  had,  in  ways  that  need 
not  be  considered,  the  effect  of  embarrassing, 
if  not  defeating,  the  title  to  a  part  or  all  of 
the  seven-tenths  interest  of  the  testator.  The 
assignment  was  evidently  taken  in  ttte  in- 
terest of  the  devisees,  and  for  their  protection 
and  benefit,  as  far  as  was  necessary,  as  he 
was  their  trustee  under  the  will,  as  well  as 
the  executor ;  and,  as  far  as  necessary  would 
be  construed  as  inuring  to  their  benefit.  But 
it  did  not  ipso  facto  operate  as  an  extinguish- 
ment of  the  incumbrances.  There  were  obvi- 
ous reasons  why  it  should  be  kept  alive,  for 
it  was  a  lien  on  the  three  tenths  undivided, 
which  the  testator  did  not  own  or  claim ;  and, 
as  a  practical  way  out  of  the  trouble,  it 
might  have  been  prudent  to  have  enforced  the 
decree  by  a  sale  of  the  land,  but  for  some 
good  reason  no  doubt  the  executor  saw  fit  to 
pursue  a  different  course. 

It  is  claimed  by  plaintiffs  that  the  at- 
torney s-at- law  had  no  right  or  authority  to 
make  these  assignments.  It  is  true,  no  au- 
thority expressly  appears,  but  they  were 
made  nearly  thirty  years  a^o,  and  are  now  to 
be  taken  as  adopt^  and  ratified  by  the  receipt 
of  the  money  paid  by  the  executor.  How- 
ever that  may  be,  they  set  up  no  claim,  and 
strangers  cannot  now  do  so  for  a  wholly 
foreifim  purpose. 

On^the  10th  day  of  October,  1868,  the  exec- 
utor had  the  decree  of  that  date  entered, 
whereby  he  made  it  appear  to  the  satisfaction 
of  the  court  that  as  executor  of  Hickman  he 
had  paid  and  taken  an  assignment  of  the 
sums  decreed  against  the  land  by  decree  of 
September  23,  1862,  and  for  the  payment  of 
which  it  had  been  decreed  to  be  sold,  unless 
otherwise  paid ;  that  David  Hickman,  his 
testator,  at  his  death  was  the  owner  of  seven 
undivided  tenth  parts  of  said  land  ;  that  he, 
the  executor,  did  not  desire  a  sale  of  the  parts 
of  said  land  owned  by  the  estate  of  David 
Hickman,  deceased.  After  this  recital  the 
court  adjudged  and  decreed  that  the  com 
missioner  hereinbefore  appointed  to  make  saV* 
of  said  lands  sell  the  outstanding  interests, 
in  order  to  pay  their  portion  of  the  debts 
aforesaid,  being  the  dents  of  Thomas  Jones, 
deceased,  and  a  lien  on  the  whole  of  said 
land.  What  was  the  effect  of  this  decree? 
Whatever  other  effect  it  may  have  had,  there 
was  and  is  no  reason  why  it  should  not  have 
had  the  effect  to  free  the  seven  tenths  from 
the  incumbrance,  and  withdraw  It  from  the 
operation  of  the  previous  decree  of  sale,  as 
it  was  evidently  intended  to  do.  Whether 
It  left  three  tenths  of  the  land  called  *'out- 
standing**  to  be  sold  to  pay  three  tenths  of  the 
sums  decreed  need  not  be  considered,  further 
than  to  say  that  it  could  only  be  done  after 
giving  the  defendants,  the  heirs  of  Thomas 
Jones,  deceased,  who  as  such  were  the  re- 
spective owners  of  the  three  tenths,  an  op- 
portunity in  some  way  to  be  heard,  which 
was  not  done  in  this  case. 

The  next  decree  was  entered  on  the  96th  day 
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of  December.  1881,  on  the  petition  filed  of 
C  Engle,  executor  and  trustee  under  the  will 
of    David  Hickman  and  Eliza  Williamson, 
by  B.  Engle,  attorney,  and  this  again  was 
modified  by  the  decree  of  April  14,  1882.     It 
is  claimed' that  these  decrees  were  Yoid,  be- 
cause the  decree  pronounced  on  the  2dd  day 
of  September,  1862,  was  final ;  **  that  the  latter 
is  a  aecree  disposing  of  the  whole  subject, 
-deciding  all  questions  in  controversy,  ascer- 
taining the  righto  of  all  parties,  ana  award- 
in;r  the  costs"  {Harvey  ▼.  Branson,  1  Leigh, 
108)  ;  *'that  no  further  action  of  the  court  in 
the  cause  is  necessary  to  give  completely  the 
relief  contemplated  by  the  court"  (Codce  v. 
Gilpin,  1  Rob.   (Va.)  20;  **  nothing  further 
than  those  measures  or  proceedings  which  are 
necessary    for  the  execution  of   the  decree 
which  has  been  pronounced,  and  which  are 
properly  to  be  regarded  as  adopted,  not  in, 
but  beyond,  the  cause,  and  as  founded  on  the 
decree  itself  or  mandate  of  the  court,  with- 
out respect  to  the  relief  to  which  the  party 
was  previously  entitled   upon  the  merits  of 
his  case."    See  full  discussion  of  the  subject 
in  OoT6  ▼.  Strickler,  24  W.  Va.  689.     See  also 
Mower  v.  FUtcher,  114  U.  S.  127,  29  L.  ed. 
117.     It  is  certainly  not  a  final  decree  in  the 
sense  of  putting  the  cause  to  an  end  and  the 
parties  out  of  court,  for  the  land  remained  to 
be  sold,  the  sale  to  be  reported  and  passed 
upon;  but  it  would  now  be  an  appealable 
decree,  as  it  requires  money  to  be  paid  and 
real  estate  to  be  sold.     See  Code,  chap.  185, 
§  1.     Whatever  we  may  call  it,  and  whatever 
the  power  to  make  it  as  against  the  heirs  of 
Thomas  Jones,   deceased,  it  was  made,  ap- 
pointing the  commissioner  Soper  to  sell  three 
tenths  of  the  tract  of  land.     It  was  stil  1  stand- 
ing unexecuted.  The  commissioner  was  dead, 
and  now  Mrs.  Williamson,  9^ pendente  lite  \i\iV' 
chaser  of  the  three  t«nths,  by  a  writing  signed 
with  her  name  asked  the  court  to  appoint  a 
new  commissioner,  and  eause  It  to  be  sold, 
wtiich  was  done,  with  her  approval,  and  she 
received  the  proceeds  of   the  sale.     Having 
thus  made  her  election,  she  Is  estopped  ;  and 
although,  as  matter  of  law,  both  she  and  the 
purchaser  may  be  taken  to  have  known  the 
proceeding  to'  have  been  void  or  voidable, 
yet,  she  having  once  made  her  choice  to  treat 
It  as  valid,  he  had  a  right  to  take  her  at  her 
word,  and  act  accordingly.     If   the  matter 
complained  of*  was  wrong,  it  had  its  origin 
with  her,  and  it  is  now  too  late  for  her  to 
take  advantage  of  it. 

We  have  already  seen  that  the  sisters  of 
Mrs.  Williamson,  as  a  class,  took  under  the 
will  of  their  father,  David  Hickman,  a  vested 
remainder  in  the  seven  tenths  of  the  land  in 
■controversy,  subject  to  the  life  estate  of  Mrs. 
Williamson,  and  to  her  power  of  appointment 
among  them  by  her  will ;  and  that  the  de- 
-cree  as  against  their  interest  in  the  land  had 
been  entered  of  record  in  the  cause  as  released 
or  discharged,  and  it  was  adjudged  that  no 
sale  thereof  should  take  place.  Tlleir  interest 
being  vested,  and  not  contingent,  they  could 
not  be  made  parties  to  any  judicial  proceed- 
ing by  representation.  Their  sister,  the  life 
tenant,  did  not  so  represent  them  as  to  their 
remainder  as  to  bind  them.  Baylor  ▼.  De- 
iomette,  18  Gratt.  164 ;  Faulkner  v.  Da/oit,  18 


Gratt.  683,  98  Am.  Dec.  698.  They  can  only 
be  bound  after  they  have  had  an  opportunity 
to  be  heard.  They  were  not  parties  to  the 
suit,  nor  to  the  petition  filed  by  Engle,  the 
executor,  and  Mrs.  Williamson.  Tfiey  had 
no  notice  thereof,  and  are  not  bound  oy  any 
of  the  proceedings  or  decrees  under  which  de- 
fendants Tennent  and  Joseph  T.  Jones  ac- 
quired title.  All  such  proceedings,  as  to 
them,  were  void.  They  had  nothing  to  do 
with  setting  on  foot  the  judicial  proceeding 
which  led  to  the  sale.  They  received  none 
of  the  purchase  money.  They  were  not  in 
possession,  as  remaindermen.  They  had  noth- 
ing to  do  with  delivering  the  possession  to 
Jones  in  performance  of  his  contract  of  pur- 
chase; and,  as  to  their  standing  by  and 
seeing,  without  complaint  or  protest,  Jones, 
the  purchaser,  expend  so  large  a  sum  in 
developing  the  oil,  it  is  a  new  fact  as  to  them, 
alleged  in  the  answer  to  repel  and  avoid  the 
equity  of  their  bill ;  and,  even  if  provable 
by  affidavit,  taken  witliout  notice,  and  I  treat 
them  as  in  and  read  it,  it  is  not  made  to  ap- 
pear otherwise  than  as  an  inference  to  be 
drawn  from  the  fact  that  they  were  residents 
of  the  county;  and,  if  they  had  known  it, 
Jones,  the  operator,  was  their  co-owner  of 
the  inheritance  to  the  extent  of  an  undivided 
three- tenths  part,  with  the  right  as  tenant 
of  the  whole  of  it  during  the  life  of  Mrs. 
Williamson ;  and  therefore  he  had,  as  against 
them,  the  right  to  drill  wells  into  the  oil 
strata  of  the  inheritance,  and  take  his  share 
of  the  oil,  provided  always  that  he  does  not 
take  more  than  his  share.  See  MacSwinney, 
Mines,  p.  110,  chap.  6.  But  be  is  not  en- 
titled to  appropriate  more  than  his  share  of 
the  product.  This  refers  to  his  share  of  the 
net  product  after  deducting  all  expenses  in- 
cident to  the  working.  I  should  think  that 
a  co-owner,  who  has  expended  so  large  a 
sum,  entirely  at  his  own  risk,  but  with  the 
knowledge  of  the  other  co-owners,  in  so 
hazardous  an  enterprise  as  developing  oil  in 
an  unexplored  field,  ought  not  to  do  more 
than  account  to  them  for  their  proportion  of 
a  customary  royalty,  proper  and  fair  under 
all  the  circumstances.  See  Id.  p.  112,  and 
cases. 

As  to  the  jurisdiction  of  a  court  of  ecjuity 
there  can  be  no  question.  (1)  Because  it  is, 
as  to  seven  tenths  undivided  part,  a  trust 
property,  vested  by  the  testator  in  the  de- 
fendant Christian  En^le,  trustee,  to  hold  for 
Mrs.  Williamson  for  life,  who  is  still  liv- 
ing, with  power  to  her  to  dispose  of  the  same 
by  will  among  hersist<>rs  or  sisters*  children, 
as  she  may  think  proper :  and,  in  the  event 
of  her  death  without  a  will,  the  said  shares 
to  revert  to  her  sisters  in  equal  proportions. 
How  is  a  court  of  law,  restricted  as  it  still 
is  to  such  common- law  machinery  as  it  \\t\A 
in  this  state,  to  take  hold  of  and  properly 
conduct  such  business?  And  if  the  common- 
law  methods  have  been  to  some  extent  ad- 
vanced and  improved,  the  jurisdiction  of 
courts  of  equity  in  such  cases  has  not  been 
superseded  or  taken  away  by  statute.  (2) 
Because  a  court  of  equity,  with  Its  power  to 
enjoin  wast«,  appoint  receivers  and  managers, 
take  accounts,  etc.,  is  the  forum  peculiarlr 
appropriate  for  the  remaindermen  in  suck 
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cases;  and.  if  the  remainders  were  in  any 
sense  contingent,  as  they  are  claimed  to  be 
on  behalf  of  defendant,  within  the  meaning 
of  the  rule  that  permits  them  to  be  regarded 
as  parties  to  a  cause  by  representation ;  and 
although  a  trustee  is  no  longer  necessary  in 
any  case  in  this  state  to  preserve  contingent 
remainders,  still  it  was  the  duty  of  the  trustee 
in  this  case  and  cases  like  it  to  see  that  waste 
of  the  inheritance  to  the  disherison  of  tliose 
who  might  be  entitled  by  way  of  contingent 
remainder  was  restrained,  ana  the  waste  al- 
ready committed  accounted  for,  and  the  prop- 
erty of  those  ultimately  to  be  entitled  was 
protected  and  preseryed.  But,  as  to  Mrs. 
Williamson,  the  case,  in  my  yiew,  is  wholly 
different.  She  was  the  owner  in  fee  of  the 
nndiyided  three-tenths  part,  and  of  the  life 
estate  in  the  remaining  seyen  tenths.  She 
came  into  court,  by  her  attorney,  as  such 
owner,  and  as  the  owner  of  part  of  the  in- 
cumbrance, and,  with  the  executor,  asked 
that  the  land  be  sold.  The  decree  of  sale  was 
pronounced  at  her  instance.  The  sale  was 
made  at  a  full,  fair  price, — $4,000.  In  her 
petition,  signed  with  her  name,  she  set  forth 
that  she  was,  under  the  deyise  from  her  father, 
the  owner  for  life  of  seyen  tenths  and  of  two 
tenths  in  fee ;  that  Christian  Engle  had  power 
and  authority  to  enforce  the  decrees  for  t)ie 
benefit  of  Dayid  Hickman's  estate,  praying 
that  a  new  commissioner  be  appointea  to 
make  sale  of  the  land.  As  to  these  facts, 
showing  her  interest,  thus  represented  by  her, 
they  were  material,  and  seem  to  haye  been 
true.  The  purchaser,  we  must  presume,  re- 
lied upon  the  facts  stated  in  the  petition,  and 
thereby,  to  that  extent,  was  induced  to  buy. 
The  land  seems  to  haye  been  sold  for  the 
purpose,  amonf!^  others,  of  making  partition, 
and  of  conyertinff  It  into  money,  so  that  Mrs. 
Williamson  might  get  the  interest  for  life  on 
seven  tenths  of  the  proceeds  and  three  tenths 
of  the  proceeds  out  and  out.  Haying;  gone 
thus  far,  she  must  have  intended  that  the  pur- 
chaser should  act  upon  it  as  a  valid  sale. 
The  purchasers  bad  no  superior  knowledge 
on  the  subject.  The  value  of  the  property 
could  only  be  determined  by  the  drill  at 
great  risk,  and  with  great  cost  and  expense. 
She  did  not  except  to  the  sale,  but  it  was 
confirmed,  and  the  land  conveyed,  and  pos- 
session delivered,  with  her  consent.  After 
taking  out  the  sum  of  $265.53,  with  interest, 
three  tenths  of  the  residue  was  directed  to 
be  paid  to  her,  and  the  residue — seven  tenths — 
her  trustee  was  ordered  to  put  at  interest  for 
her  benefit  for  life.  The  cause  was  ended, 
and  dropped  from  the  docket. 

So  far  as  the  sale  of  the  interest  of  Mrs. 
Williamson  is  concerned,  it  matters  but  lit- 
tle whether  the  sale  be  held  to  be  valid  or 
void ;  and,  whether  tlie  judicial  proceedinir 
be  called  void  or  voidable,  she  is  estopped 
by  her  conduct  from  calling  it  in  question, 
or  in  any  way  impeaching  its  validity — First. 
By  her  conauct  in  inducing  such  void  ju- 
dicial proceedings  to  be  had,  and  the  sale 
thereunder  to  be  made;  by  receiving  and 
keeping  the  purchase  money;  causing  her 
postsession  to  be  turned  over  to  the  purchaser, 
and  a  deed  to  be  made  to  him  purporting  to 
convey  to  him   her    interest.     Second.    By. 
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standing  by  and  seeing  the  purchaser  put^ 
down  twenty-three  oil  wells,  at  an  outlay  of 
about  $140,000,  without  opening  her  moiitb 
against  the  validity  of  his  title  during  a. 
period  of  fourteen  months,  without  discover- 
ing any  new  fact  except  the  one  the   pur- 
chaser's drill  had  brought  to  light.     pTow^ 
she  asks  that  he  be  treated  as  a  trespasser  aDi^ 
spoliator,  and  that  the  property  and  the  oil 
produced  be  taken  from  him,  and  turned  oyer 
to  her  fresh  vendee,  who  seems  to  have  felt 
some  interest  in  the  result  of  the  experiment. 
In  one  of  the  aflldavits  read  on  the  hearine  of 
the  motion  for  the  appointment  of  a  reoeiyer 
it  is  stated  that  Mrs.  Williamson  said,  among 
other  things,  in  the  course  of  a  conversation, 
that  ''she  was  sorry  that  the  suit  had  been 
brought;  and  I  infer  from  that  and  other 
things  that  her  conduct  was  induced  to  enable- 
her  sisters,  as  she  supposed,  to  assert  their 
right,  rather  than  for  any   purpose  of   ber 
own."    But  we  must,  for  this  purpose,  take- 
the  facts  as  they  are  shown  to  be  by    the- 
pleadings  and  the  unquestioned  exhibits  filed 
therewith.    Mrs.   Williamson  thus  showed 
that  on  second  thought  it  would  be  inequit- 
able for  her,  as  to  her  own  interest,  at  that 
stage  of  the  transaction,  and  under  such  cir- 
cumstances, to  take  advantage  of  such  defect 
in  the  purchaser's  title;  and  she  expressed 
her  thought  in  the  language  of  feeling,  and 
in  this  second  thought  of  hers  she  stated  cor- 
rectly the  equitable  doctrine  on  the  subject, 
deciding  the  case  against  herself,  and,  as  w» 
may  infer,  not  against  her  sisters.    A  party 
who  causes  his  land  to  be  sold  under  a  voia 
Judicial  proceeding  for  some  purpose  of  his- 
own,  and  afterwards  receives  and  retains  the 
proceeds  of  the  sale,  is  not  permitted  to  im- 
peach its  validity ;  and  if  he  afterwards  standa 
by  and  sees  the  purchaser  expend  in  good 
faith  large  sums  in  developing  oil  on  the- 
property,  he  may  not  then  set  up  such  defect 
in  the  proceedings.    In  the  one  case  the  court 
has  made-  the  sale  as  his  agent.     He  has  ac- 
quiesced and  ratified  it  by  causing  the  pos- 
session to  be  turned  over,  and  the  land  to  ba- 
con veyed,  and  purchase  money  to  be  paid. 
In  the  other  he  has  received  the  proceeds  of 
sale,  and  stood  by  and  seen  large  sums  ex- 
pended on  the  faith  of  the  ownership  thus- 
acquired  from  him.     **The  principle  of  es- 
toppel thus  applied  has  its  foundation  in  a 
wise  and  salutary  policy.     11^  is  a  means  of 
repose.     It  promotes  fair  dealing.     It  cannot 
be  made  an  instrument  of  wrong  or  oppres- 
sion, and  it  often  gives  triumph  to  right  and 
justice  where  nothing  else  known  to  our 
jurisprudence  can  by   its  operation  secure^ 
these  ends.     Like  the  statute  of  limitations, 
it  is  a  conservator,  and  without  it  society 
could  not  well  go  on.**    Daniels  v.   Teamey, 
102  U.  S.  415,  420,  26  L.  ed.  187,  188;  (?«/- 
liher  V.   CadweU,  145  U.  8.    868,  36  L.    ed. 
738;   Sherman  v.    McKeon,   88  K.    Y.   266; 
Fermi»on  y  Landram,  5  Bush,  S80,  96  Am. 
Dec.  850. 

The  application  of  the  principle  does  not 
depend  upon  any  supposed  distinction  be- 
tween a  void  and  voidable  sale.  *'Tlie  re- 
ceipt of  the  money  with  the  knowledge  that 
the  purchaser  is  paying  upon  the  understand- 
ing that  he  is  purchasing  a  good  title  touches 
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iiie  conscience,  and  therefore  binds  the  right 
^r  (he  party  in  the  one  case  as  well  as  in  the 
ether. '^  Smith  v.  Warden,  19  Pa.  429.  It 
utarts  wiUi  the  fact  of  a  defect  in  the  pur- 
chaser's title,  which  has  led  to  the  course  of 
•conduct  which  creates  the  estoppel ;  but  it  is 
the  nature  and  effect  of  the  conduct  itself 
which  calls  for  the  application  of  the  doc- 
trine. See  Freeman,  Void  Judicial  Sales,  8d 
ed.  p.  87,  g  50,  and  cases  cited,  among  them 
Bproffg  ▼.  Shriwr,  25  Pa.  282,  64  Am.  Dec. 
4S88;  JiapU  ▼.  Kussart,  58  Pa.  849,  91  Am. 
Dec  214 ;  Southard  ▼.  Perry,  21  Iowa,  488, 
^9  Am.  Dec.  687 ;  Defard  y,  Mercer,  24  Iowa, 
118,  92  Am.  Dec.  460 ;  Bigelow,  Estoppel,  5th 
-ed.  p.  688,  chap.  21,  gS  458  et»eg.;2  Herman, 
Estoppel,  p.  1195;  DeeeU  ▼.  OdM,  8  Hill, 
1B15,  ^  Am.  Dec.  628,  notee. 

Mrs.  Williamson  now  claims  that  her  at- 
torney had  no  authority  to  sign  her  name  to 
the  petition  which  was  filed  pray  in  e  the 
•court  to  decree  a  sale  of  the  land,  ana  that 
the  court  had  no  Jurisdiction  to  pronounce 
the  decree;  but,  as  the  case  now   stands,  it 
must  be  taken  that  he  did  have  such  author- 
ity, for  there  is  no  evidence  of  any  kind  to 
the  contrary,  and  the  allegation  is  expressly 
-denied ;  ana,  as  we  have  already  seen,  having 
accepted  the  benefits  of  the  decree,  she  can- 
not now  be  heard  to  question  the  jurisdiction 
of  the  court  to  render  it.    See  Bllie  v.  White, 
«1  Iowa,  644 ;  Wandling  ▼.  Straw,  25  W.  Va. 
693,    708.     And  Iier  signing  the  petition  is 
tAken  as  relieviog  the  case  of  any  question 
under  the  statute  of  frauds,  so  far  as  it  may 
he  considered  as  involved ;  for  in  this  case 
Mrs.  Williamson,  by  her  petition  asking  a 
«ale,  iDvested  the  court  with   apparent  au- 
thority to  make  the  sale.     When  reported  as 
«o1d,  she  saw  fit  to  have  it  confirmed ;  treated 
it  as  a  valid  sale,  causing  her  actual  posses- 
sion to  be  turned  over  to  the  purchaser,  and 
a  deed  to  be  made.     The  purchaser  paid  the 
$4,000  purchase  money  into  court  on  the  faith 
-of  such  apparent  power  to  sell,  thus  tii <ited 
as  real.     The  money  was  in  part  paid  out  to 
her,  and  she  still  retains  it.    Besides  that,  she 
atood  by,  and  saw  him  expend  large  sums  in 
the  hazardous  enterprise  of  developing  oil, 
which,  being  successful,,  increased  its  value 
an  hundredfold.     As  to  estoppel  in  pais  in 
regard  to  land,   in  view  of  the  statute  of 
frauds,  see  Bigelow,  Estoppel,  5th  ed.   pp. 
665,  712;  2  Beach,  Mod.   Eq.  Jur.  g  1118; 
Diekerean  v.  Colgrove,  100  U.  8.  578,  25  L.  ed. 
618;  2  Herman,  Estoppel,  g  1074;  7  Am.  & 
£ng.  Encyclop.  Law,  p.  22;  Browne,  Stat. 
Pr.  4th  ed.    467a;   Brook/iaven    Trustees  v. 
Smith,  118  N.  Y.  634,  7  L.  R.  A.  755.     Upon 
the  subject  generally,  see  the  following  Enf  • 
liflh  cases :    Piekard  v.  Sears,  6  Ad.  ~<^>  El. 
469;  Cairncross  v.  Larimer,  8Macq.   H.    L. 
Cas.  829;  Garr  v.  Londnn  A  N.    W.  R.   Co. 
L.  R.    10   C.    P.  807 ;  Duchess  cf  Kingston's 
€au,  9th  Am.   from  9th  Eng.  ed.  8  Smith, 
Lead.  Gas.  1998. 

There  remain  to  be  considered  some  ques- 
tions of  practice,  which,  owinc  to  their  lia- 
bility to  work  serious  mischief  in  a  class  of 
esses  like  this,  call  for  some  comment,  as 
defendants  protest  against  it  most  eamestlv. 
I  mean  the  granting  of  the  injunction  with- 
«at  notice.     The  statute   (chap.   188,   %  8) 

25L.  R.A. 


says :  **  Any  court  or  Judge  may  require  that 
reasonable  notice  shall  be  given  to  the  adverse 
party,  or  his  attorney  at  law  or  in  fact  of  the 
time  and  place  of  moving  for  it,  before  the 
injunction  is  awarded,  if  in  the  opinion  of 
the  court  or  Judge  it  be  proper  that  such 
notice  should  be  ^Iven. "  The  very  general 
practice  is  to  require  notice,  especially  where 
the  plaintiff  seeks  to  enjoin  and  restrain  such 
operations  as  firom  their  nature  are  liable  to 
entail  serious  loss  in  being  unexpectedly 
stopped;  such  as  collieries,  furnaces,  oil 
wells,  and  works  of  a  like  kind.  In  this 
instance  constant  working  seems  to  be  nec- 
essary to  keep  control  of  the  accompanying 
salt  water.  Such  practice  is  so  exceptional 
in  that  class  of  cases  that  I  take  it  for  granted 
that  some  good  reason  for  its  adoption  must 
in  this  case  have  been  made  to  appear,  as  that 
the  mere  act  of  giving  notice  might  have  been 
of  itself  productive  of  some  of  the  mischief 
apprehended.  In  such  cases  the  courts,  on  a 
proper  showing,  award  injunctions  without 
notice.  See  1  Foster,  Fed.  Pr.  g  281.  In  this 
case,  if  notice  had  been  given,  it  is  highly 
probable  that  it  would  have  resulted  In  a 
temporary  order  for  the  occasion,  satisfactory 
to  both  parties;  and,  if  to  nothing  else, 
would  sarely  have  led  to  the  requirement  of 
an  injunction  bond  in  a  greater  penalty  than 
$2,000,  which  is  another  ground  of  com- 
plaint. After  the  defendant  appeared  and 
moved  for  it,  an  additional  bond  in  the 
penalty  of  $12,000  was  required,  and,  I  sup- 
pose, given,  although  this  record  does  not 
show  the  fact.  The  order  requiring  an  ad- 
ditional bond  should  have  fixed  a  time  within 
which  it  should  be  given,  and,  if  not  given 
within  such  time,  that  i^ter  the  expiration 
thereof  the  injunction  should  stand  dissolved 
until  such  bond  be  given ;  or  some  order  of 
like  effect  that  would  enforce  the  giving  of 
the  new  or  additional  bond,  on  pain  of  having 
the  injunction  dissolved.  See  Mason  v.  Har- 
per's Ferry  Bridge  Go,  17  W.  Va.  896,  407. 

The  defendant  also  assigns  as  ground  of 
error  the  refusal  of  the  circuit  court  judge 
in  vacation,  on  the  hearing  of  his  motions  to 
dissolve  the  injunction,  to  read  on  his  behalf 
certain  ex  parte  affidavits  taken  without 
notice,  to  the  reading  of  which  plaintiffs  ob- 
jected. On  a  motion  to  dissolve,  on  filing  th« 
answer,  ttie  common  practice  in  this  state  has 
been  to  read  affidavits  taken  without  notice 
in  support  of  the  equity  of  the  bill,  and 
counter  affidavits  taken  in  like  manner  In 
support  of  the  denials  of  the  answer;  but 
where  the  answer  sets  up  new  matter  to 
repel  or  avoid  the  equity  of  the  bill  the  court 
may  very  properly  require  that  plaintiff  shall 
have  an  opportunity  to  be  present  when  such 
affidavits  are  taken,  otherwise  he  may  be 
taken  by  surprise.  On  this  matter,  however, 
the  court  below  must  have  a  considerable 
latitude  of  discretion,  in  order  to  give  a  fair 
hearing  on  the  motion  to  dissolve,  and  may 
require  the  affidavits  in  general  to  be  taken 
on  notice.  But  these  affidavits  are  regarded 
as  read  on  this  hearlnfft  and  they  do  not  call 
for  any  modification  of  the  present  conclusion 
reacheid. 

This  brings  us  to  the  important  practical 
question.  What  order  ought  the  court  to  have 
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made  on  the  hearing  of  defendant's  motions 
to  dissolve  the  injunction?  It  should  have 
dealt  with  the  case  as  though  the  rights  of  the 
parties  should  be  finally  held  to  be  such  as 
they  have  been  herein  shown  provisionally  to 
be,  — that  is  to  say,  defendant  Joseph  T.  Jones 
should  be  regaraed  as  the  owner  in  fee  of 
three  undivided  tenth  parts  of  the  land  in  con- 
troversy, and  of  the  freehold  in  the  residue 
during  the  life  of  the  plaintiff  Eliza  Wil- 
liamson, with  a  vested  remainder  in  fee 
simple  to  the  sisters,  etc.,  of  Eliza  William- 
son in  the  said  remaining  seven  undivided 
tenth  parts,  according  to  and  under  the  will 
of  David  Hickman,  deceased  ;  that  defendant 
Jones  is  rightfully  in  possession  according  to 
his  rights  and  the  rights  of  his  co-owners  in 
the  inheritance,  with  the  right  to  extract  and 
sell  the  oil,  provided  he  does  not  take  more 
than  his  share,  as  it  appears  that  he  has  al- 
ready occupied  the  whole  property  with  oil 
wells  to  about  its  full  profitable  capacity. 
8uch  shares  might  be  three  tenths  of  the  net 
proceeds, — that  is,  after  deducting  all  ex- 
penses incident  to  the  working,  and  making 
a  proper  allowance,  if  any,  for  what  he  may 
be  entitled  to  as  the  owner  of  said  life  estate 
formerly  owned  by  Eliza  Williamson;  but 


until  the  final  hearing  let  defendant  Jones  be* 
charged  with  seven  tenths  of  the  customary 
royalty  in  the  Sistersville  oil  field  before  it 
was  developed,  say  one  eight  of  the  oil  pro* 
duced,  as  such  customary  royalty,  delivered 
into  the  pipe  line ;  and  the  order  of  the  25th 
day  of  August,  1893,  should  be  modified  ac- 
cordingly,— that  is  to  say,  instead  of  causing 
all  the  product  of  the  wells  or  the  prooeeda 
of  its  sale  to  go  into  the  hands  of  the  special 
receivers,  cause  them  to  take  control  of  seven 
tenths  of  said  royalty,  to  be  sold,  etc.,  and 
proceeds  held  to  await  the  final  decree  of  the 
court,  so  as  to  leave  to  defendant  Jones  as  far 
as  possible,  consistently  with  the  right  of  hi?^ 
co-owners,  full  possession  and  control  of  what 
has  been  provisionally  determined  to  be  his- 
own ;  he  being  shown  to  be  solvent  and  re- 
sponsible, and  an  energetic,  experienced,  and 
skillful  oil  operator;  and  it  being  to  the  in- 
terest of  all  that  the  wells  be  kept  in  opera- 
tion t«nder  skillful  and  prudent  management. 
And  the  cause  is  remanded,  toith  directions  to  the 
Circuit  Court  of  Tyler  Ckmnty  to  so  modify  it9 
orders  in  ike  cause  as  to  make  them  eanform  to 
and  carry  out,  as  near  as  may  be,  the  vieum 
herein  expressed,  and  directions  here  given» 
until  this  cause  shall  be  finally  heard. 
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1.   Astatate  malringone  acttog  fbr  an 
unlicensed  foreign  eompanyy  corpora- 


tlon»  aofloeiationy  or  partnership  trans- 
aotlnfr  iDSuranoe  business  in  the  state  personally 
liabJe  for  the  amount  of  the  policy  and  impoeinflr 
a  penalty  upon  him  Is  separable  and  valid,  so  far 
as  it  applies  to  the  agents  of  corporations. 

8.  Compliance  with  the  terms  of  the 
policy  as  to  proofls  of  loss  and  time  for 
bringincT  suit  Is  not  necessary  to  anthoriae  re- 


Note,— Restrictions  on  inswancehy  unincorporated 
associatUms  or  individiuUs:  '^lAoyda''''  cusociations. 

The  business  of  insurance  Is  so  srenerally  con- 
ducted by  corporations  that  the  question  of  the 
riffht  of  unincorporated  associations  or  individuals 
to  make  contracts  as  insurers  has  been  but  little 
raised*  In  tbe  main  case,  NodIiB  v.  MitcheijI*,  the 
court  considers  the  association  by  which  the  in- 
surance was  made  to  be  in  fact  a  corporation,  and 
decides  the  case  on  that  basis.  Tbe  question  suff- 
gested  therein  as  to  the  constitutionality  of  a  stat- 
ute which  should  exclude  citizens  of  other  states 
from  carryincT  on,  either  as  Individuals  or  unincor- 
porated associations,  the  business  of  insurance 
without  also  restrictinfr  citizens  of  the  state  in  the 
same  way  Is  therefore  not  decided,  but  the  decision 
could  hardly  be  doubtful. 

The  unconstitutionality  of  discriminations  a- 
gainst  citizens  of  other  states  is  Illustrated  in  num- 
erous particulars  in  the  note  to  Louisville  Safety 
Vault  ft  T.  Co.  V.  Louisville  &N.  EL  Co.  (Ky.)  14  L. 
B.  A.  579,  and  tbe  authorities  there  presented  seem 
to  be  conclusive  against  the  validity  of  any  statute 
which  should  discriminate  between  citizens  of  the 
state  and  those  of  other  states  In  respect  to  the 
privilege  of  carrying  on  insurance  business,  either 
as  individuals  or  as  unincorporated  associations  of 
individuals. 

A  guaranty  and  accident  Lloyds  association,  al- 
though unincorporated,  was  ousted  from  doing 
business  in  Ohio  by  the  decision  in  Si  ate  v.  Acker- 
man,  24  L.  B.  A.  298, 51  Ohio  St.  — ,  but  this  was 
done  on  tbe  theory  that  the  association  was  at- 
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tempting  to  act  as  a  corporation  contrary  to  the 
statutes  of  the  state.  The  Ohio  statutes  made  it 
unlawful  for  any  '^company,  corporation,  or  as- 
sociation,** whether  organized  in  the  state  or  else- 
where,to  carry  on  the  business  of  insurance  without 
complying  with  the  statutory  provisions,  and  as 
the  court  regarded  the  character  of  this  Lloyds 
association  as  such  that  it  was  within  the  purview 
of  tbe  statute  authorizing  an  action  in  quo  war- 
ranto ^^against  an  association  of  persons  who  act 
as  a  corporation**  without  being  legally  incorpo- 
rated, no  discussion  of  the  question  of  discrimina- 
tion against  partnerships  or  associations,  which 
were  not  in  fact  assuming  to  act  as  a  corporation, 
was  made. 

In  Illinois  it  was  held  in  Greene  ▼.  People  (HI.) 
May  18,  1889,  that  an  association  of  persons  who, 
without  becoming  incorporated,  engaged  in  the 
business  of  insurance  and  attempted  to  limit  their 
individual  liability  to  the  amount  they  contribute, 
and  assume  to  give  perpetuity  to  the  business  by 
assignablli  ty  of  membership  certtflcates,  is  acting 
as  a  corporation  and  may  be  ousted  from  such 
usurpation  of  a  franchise  by  a  proceeding  in  quo- 
war  ranto.  This  association  is  not  shown  in  the  re- 
port to  liave  been  organized  in  any  other  state,  but 
in  other  respects,  so  far  as  the  facts  appear,  it 
would  seem  to  be  almost  identical  with  the 
Lloyds  association  involved  in  the  Ohio  case  of 
State  V.  Ackerman,  supra.  The  nature  of  the  as- 
sociation is  substantially  tbe  same  in  both  oasss^ 
even  if  the  same  association  is  not  actually  in- 
volved in  both  cases. 


Sot-  also  25  L.  U.  A.  243,  247,  250;  .3('  !..  U.  A.  3.11:  33  K.  R.  A.  2S8. 
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oovery  under  a  statute  maUiiff  an  agent  actlmri 
for  an  anUoenaed  foreign  company  personally 
liable  for  the  amount  of  loss. 
8.  The  fket  that  iiumranee  8ollett<Mni 
Iilaeed  a  riafc  throoi^hhrokers  in  another 
■tate  without  knowing  what  oompany  took  it 
will  not  relieve  them  from  liability  under  the 
provisions  oT  a  statute  authorizing  recovery  of 
the  loss  from  persons  who  act  as  agents  of  un- 
licensed foreign  companies. 

4»   An  unwarranted  statement  hy  conn> 

eel  tn  argument  as  to  the  effect  uf  evidence  in 
the  case  will  not  cause  reversal,  if  It  was  made 
with  reference  to  an  Immaterial  issue  in  the  case. 

(December  21, 180a) 

APPEAL  by  defendant  from  a  Judgment 
of  the  CJircuit  Court  for  Montgomery 
CouDty  in  favor  of  plaintiff  in  an  action 
brought  to  render  defendants  liable  upon  a 
policy  of  insurance  procured  through  them 
of  a  company  which  was  not  licensed  to  do 
business  in  the  state.    Affirmed. 

The  action  was  to  recover  $1,000.  The 
complaint  alleeed  that  plaintiff  received 
from  the  defendants,  who  were  engaged  in 
a  general  insurance  business  in  the  city  of 
Montgomery,  an  insurance  policy  purporting 


to  have  been  issued  bv  the  Fairmount  Insur- 
ance Association  of  ^Philadelphia,  Pa.,  the 
policy  contracting  to  insure  plaintiff,  a  mer- 
chant, from  loss  by  fire  of  his  goods,  wares, 
and  merchandise  to  the  amount  of  $1,000. 
Shortly  after  the  receipt  of  the  policy,  plain- 
tiff forwarded  to  the  defendants  a  draft  for 
the  premium,   and  that  during  the  period 
covered  by  the  policy,  the  insured  property 
was  destroyed.     That  the  Fairmount  Insur- 
ance Association  is  a  corporation  not  incor- 
porated under  the  laws  of  Alabama,  and  had 
procured  no  license  to  do  business  in  that 
state  during  the  time  covered  by  the  policy. 
Defendants  demurred :    First,  because  it  did 
not  appear  that  defendants  at  any  time  acted 
as  agents  for  the  Fairmount  Insurance  Asso- 
ciation.    Second,  it  did  not  appear  that  de- 
fendants were  in  any  manner  parties  to  the 
policy.     Third,  it  did  not  appear  that  de- 
fendants acted  as  agents  for  the  Fairmount 
Insurance  Company  in  respect  to  the  policy^ 
sued  on.     Fourth,  it  did  not  appear  that  de- 
fendants, or  either  of  them,  had  undertaken 
or  promised  to  pay  to  the  plaintiff  the  amount 
of  the  policy,     'fhe  demurrer  was  overruled. 
The  evidence  tended  to  show  that  plaintiff 
authorized  defendants  to  procure  $1,000  of 


In  the  case  of  Statb  v.  Stohs  (Mo.)  post,  848, 
the  statutes  of  Missouri  made  the  business  of 
insurance  unlawful  until  the  **lndlvidual,  associa- 
tion of  individuals,  or  corporation**  has  been  duly 
authorized  by  the  insurance  department.  There 
was  no  dlscrlmlDation  against  Individuals  of  other 
states.  This  was  also  the  case  of  what  is  called  a 
Lloyds  BBSOclatioD  composed  of  about  100 members, 
whose  method  of  doing  business  is  described  with 
much  detail  in  State  v.  Ackerman,  24  L.  R.  A.  208, 
61  Ohio  St.  — . 

Ttae  Missouri  statute  Is  clearly  comprehensive 
enough  to  include  an  unincorporated  association 
In  its  provislODs.  But  in  several  state  such  as- 
lodatioDs  hai-e  been  held  to  be  outside  of  the 
scope  of  the  statutes  regulating  insurance. 

Thus  in  GeorKla,  where  tbe  statutes  by  its  terms 
was  explicitly  made  to  regulate  Insurance  com- 
panies'^incorpora  ted  by  tbe  laws  of  this  or  any 
other  state  or  foreign  country,**  it  was  held  in  the 
case  of  Fort  v.  State  (Ga.)  28  L.  R.  A.  80,  that  a 
guaranty  and  accident  Lloyds  association,  being 
a  voluntary  unincorporated  association  consisting 
of  100  natural  persons,  had  a  right  to  do  business 
m  the  state  unnffeoted  by  such  statute.  At  least 
the  provision  making  it  an  offense  to  act  as  agent 
for  a  foreign  corporation  did  not  apply  to  an 
agency  for  this  association.  But  tbe  court  says: 
**It  is  safe  to  assume  that  the  legislature  over- 
looked the  possibility  that  an  unincorporated  as- 
sociation would  undertake  to  do  Insurance  busl- 


Similar  to  this  decision  Is  that  in  Com. v.  BeinoehU 
pott  247.  in  which  tbe  supreme  court  of  Pennsylva- 
nia decides  that  tbe  words  *Mn8u ranee  company**  In 
the  Pennsylvania  statutes  regulating  the  business 
of  insurance  and  making  it  a  misdemcmnor  to  act 
as  agent  of  any  unauthorised  insurance  company 
of  any  other  state  or  government,  have  no  applica- 
tion to  a  guaranty  and  accident  IJoyds  association. 

The  Pennsylvania  and  Georgia  cases  assume  that 
the  Lloyds  association  Involved  is  to  be  considered 
a  voluntary  or  unincorporated  association,  and  do 
not  discuss  its  character  in  this  respect. 

A  liiohigao  statute  declaring  that  *it  should  not 
be  lawful  to  act  as  agent  for  any  company,  associa- 
tion, or  individual  not  Incorporated  in  this  state** 
was  mentioned  in  the  case  of  Clay  Fire  ft  Marine 
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Ins.  Co.  V.  Huron  Salt  ft  Lumber  Mfg.  Co.,  81  Mich. 
846,  and  the  court  says:  **Tbe  law  applies  to  opera- 
tions within  the  state  and  against  the  representa- 
tives of  foreign  incorporated  and  unincorporated 
Interests  and  of  domestic  unincorporated  ones,** 
—but  it  does  not  appear  that  any  question  about 
unincorporated  associations  was  actually  involved 
in  tbe  case. 

In  Union  Ins.  Co.  v.  Smart,  80  N.  H.  458,  Insurance- 
by  an  unincorporated  company  of  anotber  state 
was  held  to  be  within  tbe  prohibition  of  the  New 
Hampshire  statute,  but  as  there  was  an  ezpress- 
provlsion  that  the  insurance  should  be  valid,  al- 
though prohibited,  it  was  held  that  the  premium 
note  was  also  valid.  No  question  in  this  case  as  to 
the  constitutionality  of  tbe  statute  or  of  any  pro- 
vision discriminating  against  nonresident  Individ* 
uaJs  was  raised  or  decided. 

The  question  whether  or  not  individuals  can  be 
prohibited  from  engaging  in  Insurance  business 
and  the  whole  business  confined  to  corporations  is 
one  that  has  been  raised  in  at  least  one  case.  In 
Com.  v.  Vbooxah.  potU  250,  rev*g  8  Pa.  Dist.  Rep. 
840,  the  supreme  court  of  Pennsylvania  against 
the  dissent  of  three  Judges  decides  that  a  statute 
prohibiting  Insurance  against  fire  or  lightning  by 
unincorporated  persons,  associations,  or  partner- 
ships is  not  an  unconstitutional  abridgment  of  the 
right  of  drizens  to  make  contracts,  although 
no  discrimination  to  made  against  nonresidents 
or  citizens  of  other  states.  Tbe  case  of  Arrott 
V.  Walker,  118  Pa.  249,  held  a  broker*s  contract  for 
insurance  void  under  such  a  statute,  but  without 
touching  the  question  of  the  constitutionality  of 
the  statute. 

It  is  clear  that  in  the  absence  of  any  statutory 
restrictions  the  business  of  insuring  may  be  carried 
on  by  individuals.  The  constitutionality  of  a  stat- 
ute prohibiting  such  business  by  individuals  and 
giving  it  en tirely'to  corporations,  which  has  been 
upheld  against  strong  dissent  In  the  single  case  in 
which  it  appears  to  have  been  questioned  (see 
Com.  v.y  rooman,  supra),  is  by  no  means  free  from 
difficulty  and  to  subject  to  subetantiaily  the  same 
reasons  for  and  against  it  that  apply  to  statutes^ 
prohibiting  private  banking,  as  to  which  see  Stat** 
V.  Scougal  (S.  Dak.)  15  L.  R,  A.  477,  and  note. 
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iDSuraice  on  his  goods;  that  he  received  a 
policy  through  the  mail  from  them  issued 
^y  the  Fairmount  Insurance  Association,  and 
forwarded  to  defendants  a  check  for  the  pre- 
cnium ;  that  tbe  association  was  not  licijnsed 
to  do  business  in  the  state.  Defendant's  tes- 
timony tended  to  show  that  they  secured  for 
plaintiff  a  policy  in  the  New  Haven  Security 
'Company,  and  that  shortly  after  the  receipt 
»f  the  policy  plaintiff  sent  them  through  the 
mail  a  check  for  the  premium;  that  when 
*ihe  New  Haven  company  was  informed  of 
the  issuance  of  the  policy  it  instructed  de- 
lendants  to  cancel  it,  which  instruction  was 
obeyed,  and  thereupon,  at  plaintiff's  request, 
•they  undertook  to  place  the  insurance  with 
43ome  other  company:  That  they  notified 
plaintiff  that  they  could  not  get  insurance 
•at  Montgomery,  but  would  endeavor  to  do  so 
in  Chicago. 

The  trial  court,  among  other  things, 
•charfed  the  court  as  follows : 

''The  plaintiff  sued  to  recover  of  the  de- 
fendants 1,000,  because  he  sa;^s  that  the  de- 
-fendants  were  agents  of  the  Fairmount  Insur- 
ance Company,  a  foreign  corporation,  who 
•did  business  in  this  state  without  having  first 
procured  a  license  as  the  law  requires.  Now, 
a  foreign  corporation,  and  any  corporation 
not  incorporated  under  the  laws  of  this  state 
is  a  foreign  corporation  within  the  meaning 
•of  this  section  oi  the  statutes,  which  requires, 
before  it  does  business  in  the  state,  to  pro- 
care  a  license  from  the  auditor  of  the  state ; 
•otherwise,  its  contracts  are  illegal  and  void, 
if  the  parties  seek  to  take  advantage  of  it; 
and  in  addition  to  that  a  penalty  is  imposed 
upon  any  person  who  acts  as  agent  of  said 
•company.  Now,  this  agency  may  arise  in 
'either  one  of  two  ways.  One  is  where  the 
person  actine  as  agent  is  such  in  point  of 
fact,  under  the  rules  which  usually  consti- 
tute one  person  the  agent  of  another.  The 
•other  way  in  which  he  can  become  an  agent 
is  by  doing  either  one  of  the  acts  which  the 
:8tatute,  imposing  a  penalty  for,  says  if  he 
»does  he  becomes  liable  as  an  agent.  Now, 
this  statnte  says  if  the  defendant  transmits 
a  policy  of  insurance,  or  a  premium  of  in- 
surance, that  he  is  an  agent,  although  in 
point  of  fact  he  has  no  connection  with  the 
•company.  So  the  question  under  this  com- 
plaint here  for  you  to  decide  is  whether  the 
•defendants  in  this  case  transmitted  to  the 
plaintiff  a  policy  of  insurance  of  the  Fair- 
mount  Association  of  Philadelphia.  That 
is  what  tiie  plaintiff  alleges  defendants  did. 
Now,  is  that  true?  You  are  to  decide  that 
question  in  the  light  of  all  the  evidence,  as 
persons  of  common  sense,  using  your  every- 
-day  experience,  and  see  what  the  evidence 
-establishes.  Now,  does  it  establish  the  prop- 
osition that  liie  defendants  transmitted  to 
this  plaintiff  a  policy  of  insurance  of  the 
Fairmount  Association,  or  for  the  Fairmount 
Association?  If  they  did  this,  then  they  are 
liable  therefor  for  loss,  if  any  was  sustained. 
Further,  you  must  decide  as  to  the  amount 
•of  loss  (and  there  is  no  controversy  that  this 
ortore  was  buraed),  and  that  the  amount  of 
Injury  resulting  was  as  much  as  $1,000. 
Plaintiff  cannot  recover  more  than  a  thousand 
<]olltT8,    but  anything   under  that.     Now, 
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what  would  constitute  a  transmittlnc^  of  the 
policy  by  the  defendants  to  the  plaintiff? 
Now,  under  this  statute,  I  instruct  you  that 
if  you  find  from  the  testimony,  and  are  rea- 
sonably satisfied  that  it  is  true,  that  the  de- 
fendants received  of  the  plaintiff  $32.50,  and 
that  he  requested  them  to  place  insurance 
for  him,  and  thev  sent  the  money  to  brokers 
in  Chicago  for  tlie  purpose  of  having  such 
brokers  effect  insurance  for  the  plaintiff, 
and  such  brokers  did  effect  insurance  in  the 
Fairmount  Company,  and  the  Fairmount 
Companv  sent  a  policy  of  insurance  directly 
to  the  plaintiff,  or  sent  it  to  tne  brokers  in 
Chicago  and  they  sent  it  to  the  plaintiff,  or 
it  was  transmitted  to  the  defendants  here, 
and  they  sent  it  to  the  plaintiff,  that  would 
be  a  transmitting  of  the  policy  of  insurance 
by  the  defendants,  because  the  defendants 
could  not  escape  liability  under  this  statute 
by  sending  a  premium  of  insurance  to  Chi- 
cago brokers  there,  and  having  those  brokers 
procure  insurance  and  transmit  the  policy  to 
the  plaintiff,  although  they  did  not  know  at 
the  time  they  sent  the  money,  and  did  not 
give  directions  as  to  what  ooinpany  the  in- 
surance should  be  placed  at.  This  is  a  new 
statute,  so  far  as  enforcing  It  is  concerned, 
and  I  was  inclined  to  think  that  it  was  nec- 
essary that  the  defendants  should  be  placed 
in  the  same  position  as  if  the  company  itself 
were  sued,  and  that  the  plaintiff  would  have 
to  make  proof  of  loss  and  bring  suit  in  the 
time  specified.  I  have  examined  it  more  care- 
fully, in  connection  with  some  other  cases, 
and  my  conclusion  is  that  it  is  not  necessary, 
and  that  when  the  defendants  violated  the 
statute  by  becoming  the  agents  of  a  foreign 
insurance  company  without  license  to  do  bus- 
iness in  this  state,  that  it  was  a  duty  devolv- 
ing upon  them  to  pay  the  amount  or  loss  sus- 
tained by  the  plaintiff,  and  that  loss  is  the 
amount  of  the  policy,  and  that  it  is  not  nec- 
essary for  the  plaintiff  to  make  proof  of  it 
in  order  to  recover  a^^ainst  the  defendant. 
This  is  my  charge.  So  what  I  have  stated 
to  you,  I  give  you  as  the  law  of  the  case. 
If  you  find  from  the  testimony,  and  are  rea- 
sonably satisfied  with  its  truth,  that  the  de- 
fendants received  $82.50,  and  that  they  were 
to  procure  insurance  for  the  plaintiff,  and 
they,  in  pursuance  thereof,  sent  the  money  to 
brokers  in  Chicago  with  directions  to  effect 
insurance,  and  the  brokers  did  effect  insur- 
ance and  transmit  tbe  policy,  either  directly 
or  indirectly,  to  the  plaintiff,  or  to  the  de- 
fendants here,  and  the  policy  went  into  the 
hands  of  the  plaintiff,  Uiat  that  would  be  a 
transmitting  of  the  policy  within  the  mean- 
inflT  of  this  statute.  ** 

The  theory  of  the  case  held  by  defendants 
is  shown  by  the  following  requests  to  charge 
which  were  all  refused:  (1)  **If  the  jury 
believe  from  the  evidence  that  the  defendants 
were  not  the  agents  of  the  Fairmount  Insur- 
ance Company,  and  that  they  never  received 
a  premium  as  such  agents,  and  they  never  re- 
mitted any  such  premium  to  said  company, 
or  to  any  one  with  directions  to  procure  a 
policy  in  said  company,  then  the  plaintiff 
cannot  recovei."  (2)  If  the  jury  believe 
from  the  evidence  that  the  premium  received 
I  by  the  defendants  waa  the  premium  od  an- 
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other  «Dd  different  policy,  and  that  it  was 
lent  to  Chicago,  at  the  request  of  plaintiff, 
to  brokers,  to  be  invested  in  insurance  bj 
them,  and  if  they  further  believe  from  the 
evidence  that  said  brokers  secured  the  policy 
of  the  Fainnount  Insurance  Ck)mpany  with- 
out the  knowledge,  direction,  or  consent  of 
said  defendants  that  it  would  be  invested  in 
a  policy  in  that  particular  company,  then 
the  Jury  must  find  for  defendants.*  (8)  ''If 
the  jury  believe  from  the  evidence  that  the 
plaintiff  requested  the  defendants  to  send 
$S^.50  to  brokers  in  Chicago  to  pav  a  pre- 
mium on  a  policy  of  insurance ;  and  if  Uiey 
further  believe  from  the  evidence  that  the 
defendants  gave  no  instructions  to  said  bro- 
kers as  to  the  company  in  which  they  should 
f procure  the  policy ;  and  if  they  further  be- 
ieve  that  said  premium  was  invested  in  pay- 
ment of  a  premium  to  the  Fairmount  Ixisur- 
ance  Company  on  the  policv  in  evidence,  and 
that  each  payment  was  made  without  author- 
ity or  direction  from  defendants ;  and  if  the 
Jury  further  believe  from  the  evidence  that 
said  policy  in  evidence  was  never  received 
by  defendants,  or  delivered  by  them  or  their 
direction, — ^then  the  plaintiff  cannot  recover, 
and  the  verdict  must  be  for  defendants." 
(9)  **  The  fact  that  the  defendants  transmitted 
$a3.50  to  Elsworth  A  Co.,  Chicago  brokers, 
being  the  amount  necessary  to  procure  an  in- 
surance policy,  does  not,  without  more,  make 
the  defendants  the  agents  of  the  Fairmount 
Insurance  Association  of  Philadelphia,  un- 
less the  Jury  believe  from  the  evidence  that 
the  premium  of  insurance  was  remitted,  ei- 
ther by  themselves  or  by  another  with  their 
knowledge  and  consent,  to  the  Fairmount 
Insurance  Company  to  procure  the  policy  of 
insurance  offered  in  evidence.  The  jury  are 
not  authorized  to  hold,  without  more,*  that 
the  defendants  are  the  agents  of  the  Fair- 
mount  Insurance  Association  of  Philadel- 
phia.* 

Mesirs.  A.  A.  Wiley  and  J.  M.  OhUton 

for  appellants. 
Mr.  Charles  Wilkeraen  for  appellee. 

CMeauui*  f/.,  delivered  the  opinion  of 
the  court :  • 

The  action  was  instituted  by  appellee  to 
recover  a  loss  covered  by  a  policy  of  fire  in- 
iorance,  and  arose  under  section  1206  of  the 
Code  of  1886.  It  is  contended  by  the  defend- 
ants that  the  act  is  unconstitutional,  and  that 
this  is  apparent  when  section  1206  is  con&id- 
ered  ana  construed  in  connection  with  sec- 
tions 1205  and  1207.  These  three  sections 
are  as  follows:  Section  1205:  ^Anv  per- 
son, who  solicits  insurance  on  behali  of  an 
insurance  company,  not  incorporated  by  the 
laws  of  this  state,  or  who,  other  than  for 
himself,  takes  or  transmits  an  application 
for  insurance,  a  premium  of  insurance,  or  a 
policy  of  insurance  to  or  from  such  company, 
or  in  any  way  gives  notice  that  he  will  re- 
ceive or  transmit  the  same,  or  receives  of  de- 
livers a  policy  of  insurance  of  such  com- 
pany, or  who  inspects  any  risk,  or  makes  or 
forwards  a  diagram  of  any  building,  or  does 
any  other  thing  in  the  making  of  a  contract 
of  insurance,  for  or  with  such  company,  other 
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than  for  himself,  or  examines  into,  adjusts, 
or  aids  in  examining  into  or  adjusting  any 
loss  for  sudi  company,  whether  such  acts  are 
done  at  Uie  instance  of  such  company,  or  any 
broker,  or  other  person,  shall  be  held  to  tie 
the  agent  of  the  company  for  which  the  act 
is  done,  and  such  company  held  to  be  doing 
business  in  this  state. "  Section  1206 :  **  Any 
person,  acting  as  agent  of  any  foreign  insur* 
ance  company  which  has  not  received  the  li- 
cense ^m  the  auditor  provided  for,  or  shall 
80  act  after  its  expiration,  is  liable  personally 
to  the  holder  of  any  policy  of  insurance  in 
respect  to  which  he  so  acted  as  agent,  for  anv 
loss  covered  by  it ;  and  shall  forfeit,  for  each 
offense,  the  sum  of  Ave  hundred  dollars,  to 
be  sued  for  in  the  circuit  court  where  the 
delinquency  occurs,  bv  the  solicitor,  in  the 
name  of  the  state,  and  paid  into  the  state 
treasury,  less  twenty  per  cent  retained  by 
the  solicitor  for  his  services. "  Section  1207 : 
*^  The  term  '  insurance  company, '  as  used  in 
this  article,  includes  every  company,  corpo- 
ration, association,  or  partnership,  organized 
for  the  purpose  of  transacting  the  business 
of  insurance." 

The  Virginia  statute,  construed  in  the  case 
of  Patd  V.  Virginia,  75  U.  S.  8  Wall.  168, 
19  L.  ed.  857,  provided  ''that  no  insurance 
company,  not  Incorporated  under  the  laws 
of  the  state,  should  carry  on  its  business 
within  the  state  without  previously  obtain- 
ing a  license  for  that  purpose,"  etc.  This 
statute  was  construed  as  applicable  to  foreign 
corporations,  and  it  was  held  to  be  constitu- 
tional. Section  1205  of  the  Code  is :  **  Any 
person,  who  solicits  insurance  on  behalf  of 
an  insurance  company  not  incorporated  by 
the  laws  of  this  state,"  etc.  If  section  1205 
of  the  Code,  supra,  stood  alone,  we  could 
put  no  other  construction  upon  the  words, 
*'an  insurance  company  not  incorporated  by 
the  laws  of  this  btate, "  than  as  having  refer- 
ence only  to  foreign  corporations :  and  so,  if 
necessary  to  sustain  the  constitutionality  of 
section  1206,  iupra,  we  would  hold  that  the 
term  **  foreign  insurance  company, "  as  there 
used,  referred  only  to  foreign  corporations, 
resting  this  construction  upon  the  principle 
that,  when  a  statute  is  assailed  upon  consti- 
tutional grounds,  it  is  the  duty  of  the  court 
to  adopt,  if  the  statute  will  admit  of  it,  such 
a  construction  as  will  bring  it  within  the 
constitutional  power  of  the  legislature  ( Wil- 
burn  V.  McGaUey,  68  Ala.  486),  but,  when 
construed  in  pari  pawu  with  sections  1201 
and  1205,  and  other  provisions  appearing  in 
the  same  article  of  the  Code  as  section  1207, 
it  would  appear'  that  such  was  clearly  the 
legislative  intention.  It  is  well  settled  that 
the  legislature  of  the  state  has  authority  to 
exclude  foreign  corporations  altogether,  and 
may  impose  any  restrictions  it  may  deem 
proper  as  a  condition  upon  which  foreign 
corporations  may  do  business  in  the  state. 
Paul  V.  Virginia,  75  U.  S.  8  Wall.  181,  19 
L.  ed.  860 ;  Ware  v.  BamiUon,  Brawn  Stioe 
Co,  92  Ala.  149 ;  Nelnu  v.  Bdinburg  Ameri- 
can Land  Mortg.  Go.  Id.  160,  161.  It  is  con- 
tended, however,  that  bv  section  1207  of  the 
Code,  supra,  these  provisions  of  the  law  are 
made  to  include  "  associations"  and  "  partner- 
ships," as  well  as  **  corporations,  **  and  in 
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this  respect  discriminate  against  citizens  of 
another  state  who  may  compose  such  **  part- 
nerships,** and  in  this  respect  is  violative  of 
the  constitutional  provision  which  declares 
that  ''the  citizens  of  each  state  shall  be  en- 
titled to  all  privileges  and  immunities  of 
citizens  in  the  several  states.**  U.  8.  Const, 
art.  4,  §  8.  We  construe  section  1207  as 
amendatory  of  the  sections  to  which  it  refers, 
80  as  to  substitute  the  words  ''corporation, 
association,  or  partnership,**  for  the  words 
"insurance  company."  Thus  construed,  sec- 
tion 1205,  tupra,  would  read  as  follows: 
"Any  person  who  solicits  insurance  on  be- 
half of  a  corporation,  association,  or  part- 
nership not  incorporated  by  the  laws  of  this 
state,**  etc.  ;  and  section  1206,  »upra,  would 
read :  "  Any  person  acting  as  agent  of  any 
foreign  corporation,  association,  or  partner- 
ship which  has,**  etc.  By  holding  that  sec- 
tion 1207  is  amendatory  of  the  other  sections 
referred  to  in  the  manner  declared,  sections 
1205  and  1206  are  separable  in  their  provis- 
ions, and,  so  far  as  they  are  made  to  apply 
to  and  are  enforced  against  "foreign  corpor- 
ations.** they  do  not  contravene  any  provis- 
ion of  the  state  constitution  or  the  Constitu- 
tion of  the  United  States.  Paul  v.  Virginia^ 
iupra;  BaXdwin  v.  Franks,  120  U.  S.  678,  80 
L.  ed.  760 ;  South  <Sb  N<yrth  Ala.  R.  Co.  v. 
Morris,  66  Ala.  193;  McCreary  v.  StaU,  78 
Ala.  480 ;  PoweU  v.  8laU,  69  Ala.  10 ;  Vines 
V.  SiaU,  67  Ala.  78. 

The  construction  of  the  statute  is  one  of 
difficulty,  and  the  one  given  to  it  is  not  alto- 
gether satisfactory;  but  we  are  of  opinion 
the  language  used  in  section  1207,  considered 
in  connection  with  other  sections  to  which 
it  refers,  admits  of  the  interpretation  given 
to  it,  and  when  the  statute  is  attacked  upon 
constitutional  grounds  it  is  our  duty  to  avoid 
such  a  construction,  if  it  can  be  done  con- 
sistently, as  will  defeat  the  entire  legislation 
of  the  state  upon  questions  embraced  in  these 
statutes  relating  to  insurance  companies. 

We  are  of  opinion  that  plaintiff  was  not 
required,  in  order  to  maintain  his  action 
under  section  1206,  supra,  to  comply  with 
the  provision  of  the  policy,  in  the  matter  of 
making  proof  of  the  loss  and  forwarding  the 
same  to  the  insurance  company  within  sixt^ 
days,  or  the  other  provision  that  no  suit 
should  be  begun  within  ninety  days,  and  like 
provisions  contained  in  the  policy,  which 
tlie  policy  required  to  be  complied  with  be- 
fore the  institution  of  a  suit  against  the  corn- 
pan  v  itself.  The  right  of  action  is  given 
agai  nst  the  agent  who  acts  fi&  such  for  a  for- 
eiirn  insurance  company  which  has  not  re- 
ceTved  a  license  from  the  auditor.  It  is  the 
acting  as  agent  for  such  a  company  that  con- 
stitutes the  "offense**  which  is  the  foundation 
of  the  suit.  The  recovery  is  limited  to  the 
loss  sustained  covered  by  the  policy.  The 
amount  which  may  be  recoverea  does  not  af- 
fect the  right  of  action.  It  is  the  "offense** 
wlilch  f orbits  to  the  state  $500,  and  not  the 
failure  to  observe  the  stipulations  contained 
in  the  policy  of  insurance.  We  think  there 
was  some  evidence  tending  to  show  the  Fair- 
mount  Association  of  Philadelphia  was  a  for- 
eign corporation.  It  is  fully  proven  that  the 
policy  was  procured  through  brokers  living 
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in  Chicago,  and  that  it  was  sent  to  plaintiff 
by  mail.  The  policy  itself  bears  on  its  face 
evidence  tending  to  show  it  was  charters) 
under  the  laws  of  Pennsylvania.  Its  head- 
ing is,  "The  Fairmouut  Insurance  Associa- 
tion of  Philadelphia,  Pa.**  The  proofs  of 
loss  were  to  be  "received  at  the  office  of  the 
association  in  Philadelphia,  state  of  Penn." 
Other  provisions  were  subject  to  the  orders 
of  the  "directors,  .  .  .  pursuant  to  its 
charter  and  by-laws,  and  the  laws  of  the  state 
of  Pennsylvania.**  It  was  "signed  by  its 
president  and  attested  by  its  secretary  at  the 
citv  of  Philadelphia,  Penn.** 

It  is  further  contended  by  the  defendant 
that  there  is  no  evidence  to  show  they  acted 
as  agents  for  the  Fairmouut  Insurance  Asso- 
ciation. We  do  not  think  this  contention 
maintainable.  Stated  broadly  and  favorably 
for  the  defendants,  the  facts  are  that  the  de- 
fendants themselves  had  no  correspondence 
whatever  with  the  insurance  company,  had 
no  information  that  the  Fairmouut  Associa- 
tion Insurance  Company  had  issued  to  plain- 
tiff a  policy,  and  did  not  in  fact  know  there 
was  such  an  insurance  company  in  existence. 
We  give  the  defendant  the  benefit  of  this  ex- 
treme statement  of  the  facts.  On  the  other 
hand,  the  plaintiff  received  and  held  through 
some  agency  an  insurance  contract  in  this  in- 
surance company.  He  had  no  correspondence 
with  the  insurance  company,  and  had  no 
transaction  with  any  other  person,  directly 
or  indirectly,  than  the  defendants  in  the 
procurement  of  the  policy.  The  defendants 
solicited  from  the  plaintiff  an  order  to  place 
an  insurance  risk,  and  the  plaintiff  author- 
ized them  to  place  a  risk  for  $1,000  in  some 
good  company  on  his  stock  of  goods.  Not 
l)eing  able  to  place  the  risk  in  Montgomery, 
the  defendants  requested  an  insurance  broker 
in  Chicago  general!  v  to  place  the  risk.  This 
broker  had  the  policy  in  question  executed 
and  forwarded  to  the  plaintiff.  The  plain- 
tiff had  no  notice  or  information  of  the  cor- 
respondence between  the  defendants  and  the 
Chicago  broker,  or  of  that  of  the  Chicago 
broker  with  the  insurance  company.  The 
plaintiff  sent  his  check,  payable  to  the  de- 
fendants, to  pay  the  premium  on  a  policy. 
The  policy  bears  date  of  September  2«5,  1890, 
and  the  check  for  the  premium  bears  date  Oc- 
tober 18,  1890.  This  check  was  cashed  to  the 
defendants  upon  presentation  to  the  drawee, 
and,  as  they  testify,  the  proceeds  were  re- 
mitted by  them  to  the  broker  in  Chicago. 
The  first  policy  obtained  was  canceled  before 
the  application  was  made  to  the  Fairmount 
Association  Insurance  Company,  and  neces- 
sarily before  the  latter  policy  was  received 
by  plaintiff.  When  defendants  received  and 
retained  plaintiff's  check  for  the  premium, 
they  knew,  necessarily,  that  the  money  re- 
ceived by  them  could  not  be  applied  to  the 
canceled  policy,  and  when  they  remitted  the 
premium  to  Chicago,  they  knew  it  was  rot 
for  a  policy  already  canceled  by  them.  Cer- 
tainly, the  facts  of  the  defendants,  if  believed 
by  the  Jury,  are  sufficient  to  constitute  them 
agents  within  the  sweeping  provisions  of 
section  1205  of  the  Code,  supra.  The  acts 
of  the  Legislature  of  1879  (page  86)  and  of 
1884  (sections  16,  17,  pp.  19,  20).  codified 
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18  flection  1805,  mpra^  fixed  a  penalty,  and 
by  the  latter  act,  in  addition  to  the  penalty, 
a  personal  liability  upon  an^r  person  who  did 
any  of  the  acts  therein  specined  for  such  an 
insurance  company,  and  we  do  not  doubt  that 
it  was  the  intention  of  the  legislature  to 
subject  such  a  person  or  agent  to  the  liabil- 
ities provided  in  section  1206,  under  which 
the  present  action  was  brought.  The  con- 
struction given  to  the  statute  by  the  court. 
Id  its  instructions  to  the  jury,  accords  with 
these  conclusions.  The  charges  reiiuested  by 
the  defendants  were  properly  refused.  The 
propositions  of  law  contained  in  them  either 
asserted  a  contrary  doctrine,  or  were  abstract, 
or  argumentative  and  misleading. 

The  bill  of  exceptions  states  that.  In  the 
concluding  argument  of  plaintiff's  counsel 
to  the  jury,  he  stated  ''that  the  evidence 
showed  thai  defendants  had  taken  $32.50  from 
plaintiff  and  insiTed  him  in  an  insolvent 
company."  The  defendants  objected  to  this 
statement  of  counsel,  and  moved  the  court  to 
exclude  it  from  the  jury.  This  question  is 
presented  in  a  somewhat  different  form  from 
that  heretofore  considered.     It  will  be  seen 


that  the  statement  is  ''that  the  evidence 
showed, "  etc.  This  was  not  the  assertion  of 
a  fact  as  being  within  the  knowledge  of 
counsel,  outside  of  and  without  reference  to 
the  evidence.  Where  counsel  honestly  differ 
as  to  the  facts  in  evidence,  or  are  honestly 
mistaken  as  to  correct  inference  from  proven 
facts,  there  is  not  that  transgression  of  the 
limits  of  legitimate  argument  which  will 
cause  a  reversal  of  the  case.  While  we  think 
the  statement  was  not  warranted  by  the  evi- 
dence.  and  its  tendency  may  have  been  to 
prejudice  the  defendants  before  the  jury,  the 
tact  itself,  whether  true  or  false,  could  have 
no  material  bearing  on  the  issue.  The  real 
issues  were  whetiier  the  company  was  a  for- 
eign corporation  doing  an  insurance  business 
without  a  license,  and  whether  the  defend- 
ants acted  as  agents  within  the  provisions  of 
the  statute.  The  solvency  or  insolvency  of 
the  corporation  could  exert  no  influence  on 
these  issues,  and  the  verdict  should  have  been 
the  same  in  either  event.  Cross  v.  State,  68 
Ala.  476;  LauiwilU  di  If.  R  Co.  y.  Orr,  91 
Ala.  548.  Affirmed. 
Affirmed,  164  U.  S.  867.  41  L.  ed.  472. 
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STATE  of  Missouri,  Bespt., 

V. 

Percy  STONE,  Appt, 

(lis  Mo.  886.) 

1.  Provisloiui  of  a  statute  impoaiiiir  ^ 
penalty  apon  one  vrho  acts  as  insur. 
ance  a^ent  for  a  principal  who  has  not 
required  a  certificate  of  permission  to 
transact  business  should  not  be  disregarded 
so  far  as  they  are  made  to  apply  to  agents  of  in- 
dividuala.  because  the  statutes  requiring  a  oer- 
tincate  and  regulating  the  procedure  for  proour- 
ing  It  apply  only  to  ''companies**  If  such  statutes 
are  made  by  subsequent  ones  applicable  to 
indiTiduals  and  all  their  essential  provisions  can 
be  complied  with  by  individuals. 

t'  A  penal  statute  should  not  be  con- 
strued strictly  for  the  mere  purpose  of 
defeating  it  when  its  intent  is  plain. 

8«  Persons  seeking^  to  transact  insur. 
SAce  business  may  be  subjected  by  the  state 
to  reasonable  xegnlattons. 

(December  4,  I8BB.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  8t.  Louis  Court  of  Criminal  Correction 
convicting  him  of  violating  the  insurance  law 
in  acting  for  foreign  insurers  who  had  not  pro- 
cured a  certificate  of  permission  to  do  business 
within  the  state.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mettn,  Lee,  McKeiehan,  Ellis  A 
Priest,  with  Mr,  M.  W*  Huff,  for  appellant: 

The  office  of  insurance  superintendent  is  one 

Non.— The  subject  of  Insurance  by  a  Lloyds 
•ttociatlon  which  has  not  been  incorporated  is 
further  presented  in  a  note  to  the  preceding  case 
€f  Noble  ft  Ware  ▼.  Mitchell,  amte^  238.  Also  In  the 
next  following  case  of  Ck>m.  v.  Reinoehl,  post,  247. 
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created  by  statute,  and  he  can  grant  a  license 
only  to  thoBC  whom  the  statute  designates,  and 
his']icenj;e  issued  to  any  other  is  a  nullity. 

McCreary  v.  Rhodes,  68  Miss.  808;  People  ▼. 
Davis,  45  Barb.  494;  StaU  v.  HiU,  52  N.  J.  L. 
826. 

** Association  of  individuals/'  as  used  in  our 
statute,  is  synonymous  with  corporations,  or 
applies  to  iointrstock  companies  having  a  cap- 
ital stock  divided  into  shares,  and  governed  by 
articles  of  association  which  describe  their  ob- 
jects, and  in  which  the  members  assume  the 
liability  of  partners  to  the  creditors  of  the 
company. 

Cook,  Stock  &  Stockholders,  §  604;  Rev. 
Stat  1889,  §  6570;  Mo.  Const,  art.  12,  §  11; 
Rev.  Stat.  1889,  %  2480;  Rev.  Stat.  1889, 
gS  5873,  5877. 

There  is  no  law  in  this  state  authorizing  tho 
insurance  superintendent  to  license  an  individ- 
ual or  several  individuals,  or  an  association  of 
individuals,  to  carry  on  an  insurance  business, 
and  hence  individuals  are  not  required  to  take 
out  a  license 

Bishop,  Statutory  Crimes,  S  220;  Btaie  ▼. 
Slaughter,  70  Mo.  484;  Nanee  ▼.  BemphiU,  I 
Ala.  551. 

A  state  has  no  right,  under  the  ^ise  of  reg- 
ulating a  legitimate  business,  to  impose  sucn 
restriction  and  conditions,  as  to  prohibit  tho 
business:  but  the  regulations  imposed  must  be 
reasjnable  and  such  as  can  be  complied  with, 
and  a  state  never  has  the  right  to  interfere  witb 
constitutional  righto  in  passing  laws  in  exerdae 
of  its  police  powers. 

Tiederaan,  Pol.  Powers^  1886,  p.  278;  Cooley» 
Const.  Lim.  p.  746. 

An  attempt  to  prohibit  an  individual  from 
doing  an  insurance  husiness  without  a  license, 
and  prescribing  a  penalty  for  his  so  doin^  with- 
out first  proviaing  a  means  by  which  a  license 
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may  be  obtained,  virtually  prevents  his  engag- 
inji:  in  this  baainess,  and  is  unconstitutional  and 
void. 

State  V.  Setrngai  (8.  Dak.)  15  L.  R  A.  477; 
Cooley,  TortB,  p.  227;  Ber^^f  ▼.  (/BeiUp,  74 
N.  T.  609,  80  Am.  Rep.  823;  Bs  Jacobs,  98  K. 
Y.  98,  50  Am.  Rep.  686;  People  v.  Marx,  99 
K.  Y.  887,  52  Am.  Bep.  84;  SHaughter-Houee 
Case;  111  U.  8.  746,  28  L.  ed.  585;  MiUett  v. 
Pe&pie,  117  HI.  294,  57  Am.  Rep.  869;  BUUe  t. 
Loomie,  21  L.  R.  A.  789. 115  Mo.  807;  Com.  y. 
P^rry,  14  L.  R.  A.  825.  155  Mass.  117;  Qod- 
tharlee  ▼.  Wigeman,  118  Pa.  481;  State  v.  Good- 
will,  6  L.  R.  A.  621,  88  W.  Ya.  179;  State  ▼. 
Fire  Greek  Coal  A  Coke  C^.  6  L.  R.  A.  859,  88 
W.  Va.  188;  Fr<n'er  ▼.  People,  16  L.  R.  A.  492. 
141  IlL  171;  Story,  Const.  5tb  ed.  §  1948; 
Miuouri  Pae.  R  Co,  ▼.  Eximee,  115  U.  S.  512, 
29  L.  ed.  468. 

Mr.  B.  F.  Walker*  AttyOen.,  for  re- 
spcmdent: 

The  word  "company"  means  those  united 
for  the  same  purpose  in  trade  or  business. 

Palmer  ▼.  Pinkham,  88  Me.  86. 

The  simple  word  "company"  includes  indi- 
▼idnals  aa  well  as  corporations. 

Chicago  Dock  A  Canal  Co,  v,  Qarrity,  115 
111.164. 

By  the  word  "  association "  is  meant  an 
organization  of  persons  without  a  charier,  for 
the  transaction  of  business,  the  benefit  of  hu- 
manity, the  promotion  of  culture,  or  other  pur- 
poses or  an  unincorporated  society  or  board. 

Lechmere  Bank  ▼.  Boynton,  11  Gush.  880. 

A^nts  are  criminally  responsible  for  doing 
business  for  an  unauthorized  company. 

ReT.  Stat  1889,  §  5916;  State  y.  New  York 
L.  2ns.  Co.  81  Mo.  89;  State  v.  New  York  L. 
Ins.  Co.  10  Mo.  App.  580;  State  ▼.  Charter  Oak 
L.  Ins.  Co.  9  Mo.  App.  864. 

All  insurance  business  in  Missouri  is  subject 
to  the  control  of  the  state. 

State  T.  St.  Louis  Citizene  Ben.  Asso.  6  Mo. 
App.  168. 

The  acts  for  the  incorporation  and  regula- 
tion of  life  insurance  companies  are  general 
regulations  for  the  protection  and  security  of 
the  citizen,  and  in  no  way  violating  the  consti- 
tution, either  state  or  federal. 

Price  V.  St.  Louis  Mut,  L.  Ins.  Co.  8  Mo. 
App.  262. 

Rules  for  the  conduct  of  the  most  necessary 
and  common  occupation  may  be  prescribed  and 
enforced  by  a  state  when  it  is  deemed  that  they 
afford  opportunities  for  imposition  or  fraud. 
The  business  of  insuring  lives  is  in  this  cate- 
gory. 

Cooley,  Const.  Lim.  5th  ed.  p.  748,  and  note 
1,  p.  744;  Lothrop  v.  Stedman,  42  Conn.  588; 
Ward  V.  FarwelL  97  III.  598. 

One  hundred  and  fifty  years  ago  the  British 
parliament  enacted  a  law  placing  certain  re- 
strictions around  those  engaged  in  the  insur- 
ance business,  and  since  that  date,  both  in  Eng- 
land and  in  this  country,  the  business  had  been 
•ublected  to  especial  legislative  provisions. 

Marshall.  In&  chap.  2,  §  2,  p.  45;  State  ▼. 
8i.  Louis  CitieenM  Ben.  Asso.  supra. 

Insurance  companies,  whether  composed  of 
lodiyiduals  or  consisting  of  a  company,  or  ex- 
isting as  a  corporation  in  one  state  and  author- 
ized to  carry  on  business  therein,  have  no  nat- 
ural right  to  carry  on  business  in  any  other 
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state,  and  permission  so  to  do  can  only  be  se- 
cured in  accordance  with  Uie  laws  of  the  latter 
state. 

Tiedeman,  Pol.  Powers,  p.  281,  and  cases 
cited  under  note  t;  Paul  y.  Virginia,  75  U.  S. 
8  Wall.  168,  19  L.  ed.  857;  Ducat  y.  Chicago, 
rt  U.  S.  10  Wall.  410, 19  L.  ed.  972;  Liverpool 
dL.  L.  d  F.  Ins.  Co.  v.  Olif)er,  77  U.  8.  10 
Wall.  566,  19  L.  ed.  1029;  Leanenwarth  v. 
Booth.  15  Ean.  628;  State  y.  Phippe,  18  L.  R. 
A.  657.  4  Inters.  Com.  Rep.  299,  50  Kan.  609. 

Generally,  a  state  may  regulate  the  carrying 
on  of  any  business  within  its  KmiU. 

Biggins  v.  Binker,  4n  Tez.  881. 

Burf^esSff  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  suit  begun  upon  an  information 
based  upon  an  affldavit  made  on  April  25, 
1893,  by  C.  P.  EUerbe,  the  then  superintend- 
ent of  the  insurance  department  of  the  state 
of  Missouri,  in  which  information  the  de- 
fendant is  charged  with  the  violation  of  the 
second  clause  of  section  5916,  Rev.  Stat.  1889, 
by  representing,  as  agent,  certain  individ- 
uals, and  writing  for  them  a  policy  of  insur- 
ance, by  the  terms  of  which  they  agreed  to 
indemnify  one  Emmitt  Thoroughman  against 
accident,  before  said  individuals  had'  pro- 
cured a  license  to  do  business  in  Missouri. 
The  defendant  was  arrested  upon  a  warrant, 
was  arraigned  and  pleaded  not  guilty,  and 
upon  the  hearing  of  the  evidence  was  fined 
$10  and  costs.  After  a  motion  for  a  new  trlid 
was  overruled,  and  also  a  motion  in  arrest, 
defendant  brings  the  case  here  by  appeal. 

The  evidence  showed  that  the  parties  whom 
defendant  represented  in  procuring  this  in- 
surance were  100  in  number,  residing  in  the 
state  of  New  York,  who  were  conducting  in- 
surance upon  the  manner  of  the  ancient 
Lloyds;  tnat  they  individually  signed  a 
power  of  attorney  authorizing  certain  par- 
ties to  write  insurance  for  them  indiyidually, 
and  that  each  policy  written  was  In  case  of 
loss  to  be  a  charge  against  them  individ- 
ually, and  not  jointly.  In  a  sum  equal  to 
one- hundredth  of  the  amount  of  the  liabil- 
ity incurred.  By  the  terms  of  the  agree- 
ment each  individual  agrees  to  deposit  with 
an  advisory  committee  the  sum  of  $1,000, 
which  is  to  be  held  for  the  individual  ac- 
count of  such  subscriber,  and  which  is  to  be 
credited  or  debited,  in  case  of  gain  or  loss, 
as  an  individual  account.  The  'insurance 
to  be  effected  for  and  on  behalf  of  each  of 
the  individual  subscribers  hereto**  shall  be 
in  charge  of  certain  parties  "as  attorneys  in 
fact  of  each  subscriber  hereto."  *'The  at- 
torneys shall  keep  separate  accounts  for  each 
of  the  subscribers  to  liiis  agreement,  and  each 
subscriber  shall  at  all  times  have  access  to 
his  individual  account.'*  An  advisory  com- 
mittee is  provided  for,  who  **  shall  cause  to 
be  made  up,  on  the  81st  of  December  in  each 
year,  all  the  accounts  of  the  several  subscrib- 
ers hereto. 

''The  several  subscribers,  in  case  the  year's 
business  was  profitable,  are  then  to  receive 
such  part  of  the  profits  credited  to  their  in- 
dividual accounts  as  the  advisory  committee 
shall  determine,  and  are  to  receive  a  certifi- 
cate for  the  balance.    In  case  the  aocoimts 
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show  thmt  there  has  been  a  loss,  then  each 
subscribeT  is  to  make  his  indiyidual  account 
good.  Any  subscriber  may  withdraw  by 
givin(|^  thirty  days'  notice,  and  the  advisory 
a>mmittee  may,  if  it  is  deemed  advisable, 
compel  tiie  attorneys  to  cease  acting  for  any 
particular  indiyidual.  In  certain  conditions 
a  member  may  assign  his  indiyidual  holding 
and  liability  to  any  other  indiyidual,  if  ap- 
proved by  the  adyisory  committee.  Neither 
of  the  subscribers  shall  be  made  jointly  li- 
able with  the  others,  or  with  either  of  the 
others,  but  each  subscriber  shall  only  be 
made  severally  and  separately  liable  to  the 
amount  authorized  by  him  individually  in 
the  power  of  attorney  given  by  him  to  the 
attorneys  above  mentioned;  nor  shall  any 
joint  liability  be  created  on  behalf  of  the 
subscribers  hereto,  in  any  manner  arising 
out  of  the  business  to  be  carried  on  under 
this  agreement,  but  only  a  several  liability 
on  behalf  of  each  individual  subscriber.  No 
policy,  however,  shall  be  issued  on  behalf 
of  any  individual  subscriber  hereto,  unless 
each  of  the  individual  subscribers  insures  for 
a  like  amount  on  said  policy. **  There  is  no 
limit  upon  the  liability  of  the  several  mem- 
bers. His  whole  property  is  liable  for  the 
payment  of  any  liability  incurred  by  him. 
The  contract  afso  provides  that  each  one  of 
the  insurers,  **  in  consideration  of  the  prem- 
ises and  of  the  execution  of  this  agreement 
by  the  others,  does  hereby  severally  agree, 
for  himself  individually,  to  and  with  the 
others,  and  with  each  of  them,  that  he  and 
his  representatives  and  assigns  will  faith- 
fully abide  by  and  carry  out  his  obligations 
and  covenants  hereunder. "  The  policy  writ- 
ten provides  that  ^'each  of  the  subscribers 
hereto,  as  a  separate  underwriter,  does  for 
himself,  and  not  one  for  the  other,  hereby 
insure  (subject  to  the  conditions  herein)  £. 
B.  Thoroughman,  **  etc.  It  further  provides 
that  in  case  of  suit  brought  for  loss  under 
the  policy  it  is  to  be  begun  against  only  one 
of  the  underwriters  at  one  time  a  final  de- 
cision to  be  decisive  of  such  claim  against 
each  of  the  underwriters.  **  Each  of  the  pres- 
ent subscribers,  as  a  separate  underwriter, 
binds  himself  severally,  and  not  jointly, 
with  any  other  for  the  true  performance  of 
the  premises  for  the  amount  expressed  to  be 
insured  by  him." 

Section  5916,  Rev.  Stat.  1889,  under  which 
defendant  was  prosecuted  and  convicted, 
reads  as  follows:  ^'Any  person  or  persons 
who  in  this  state  shall  act  as  a^ent  or  solic- 
itor for  any  individual,  association  of  in- 
dividuals or  corporation  engaged  in  the  trans- 
tction  of  insurance  business,  without  such 
person  or  persons  first  having  obtained  from 
the  superintendent  of  the  insurance  depart- 
ment of  this  state  the  certificate  authorizing 
him  to  act  as  such  agent  or  solicitor,  as  re- 
quired by  section  5910,  Rev.  Stat,  of  this 
state,  or  shall  act  as  agent  or  solicitor  for 
any  indiyidual,  association  of  individuals 
or  corporation  engaged  in  the  insurance  bus- 
iness before  such  individual,  association  of 
individuals  or  corporation  shall  have  been 
duly  authorized  or  licensed  by  the  superin- 
tendent of  the  insurance  department  of  this 
state  to  transact  business  in  this  state,  or 
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after  such  license  has  been  suspended,  re- 
voked, or  has  expired,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  on  conviction  thereof 
shall  be  fined  not  less  than  ten,  nor  more  than 
one  hundred  dollars  for  each  offense,  or  im- 

f»risonment  in  the  county  or  city  jail  for  not 
ess  than  ten  days,  nor  more  than  six  months, 
or  by  both  such  fine  and  imprisonment." 
The  specific  charge  against  defendant  is  that 
he  did  willfully  and  unlawfully  act  as  agent 
and  solicitor  for  certain  individuals  (whose 
names  are  set  out)  in  inducing  and  procur- 
ing one  Emmitt  Thoroughman  to  enter  into 
a  contract  of  accident  insurance  with  said 
individuals  before  said  individuals  were 
duly  authorized  or  licensed  to  do  business 
of  insurance.  It  is  conceded  by  counsel  for 
defendant  that  he  was  an  insurance  agent, 
and  tnat  he  was  acting  as  such  at  the  time 
charged  in  the  information,  as  that  term  is 
used  and  defined  by  section  5916,  Rev.  Stat., 
Btipra. 

It  may  be  conceded,  as  is  contended  by 
counsel  for  defendant,  that  the  oflloe  of  in- 
surance superintendent  is  one  created  by  stat- 
ute, and  that  he  can  only  grant  a  license  to 
such  persons  as  the  statute  designates,  and  a 
license  issued  by  him  to  any  other  would  bo 
null  and  yoid.  People  v.  Davis,  45  Barb. 
494 ;  8taU  v.  HiU,  53  N.  J.  L.  826 ;  MeOee 
y.  Beall,  68  Miss.  455.  And  that,  as  a  gen- 
eral thing,  ** association  of  individuals,^  as 
used  in  our  statute,  is  synonymous  with  cor- 
porations, or  applies  to  joint- stock  companies 
having  a  capital  stock  divided  into  sliarcs, 
and  governea  by  articles  of  association  which 
describe  their  oojects,  and  in  which  the  mem- 
bers assume  the  liability  of  partners  to  the 
creditors  of  the  company,  is  also  well  settled 
law.  Cook,  Stock  &  Stockholders,  §  504. 
But  the  word  ''company"  sometimes  includes 
individuals  as  well  as  corporations  ( Chicago 
Dock  Canal  Co.  v.  Oarrity,  115111.  155),  de- 
pending on  the  sense  in  which  it  Is  used,  and 
the  intent  of  the  lawmaking  power.  The 
use  of  the  word  **  company**  in  section  5910, 
Rey.  Stat.  1889,  which  provides  that  ''no 
company  shall  transact  in  this  state  any  in- 
surance business  unless  it  shall  first  procure 
from  the  superintendent  of  insurance  depart- 
ment of  this  state  a  certificate  stating  that 
tlie  requirements  of  the  insurance  laws  of 
the  state  have  been  complied  with,  authoriz- 
ing it  to  do  business,"  we  haye  no  doubt 
was  simply  because  the  business  of  insur- 
ance in  this  state  is  almost  all  done  by  in- 
corporated companies.  It  should  be  read  in 
connection  with  the  following  section,  and 
as  including  both  companies  and  associations 
of  individuals.  The  letter  of  the  section 
must  yield  to  the  evident  intent  of  the  leg- 
islature as  deduced  from  the  whole  act  in 
reinird  to  insurance  taken  together,  giving 
due  consideration  to  the  object  of  the  act, 
and  the  fact  that  it  is  intended  to  regulate 
the  entire  system  of  insurance  within  the 
state.  Perry  County  v.  Jefereon  County,  94 
111.  214;  St,  Louie,  J.  dk  C  R.  Co.  y.  Trueteee 
Institute  Jor  the  Blind,  48  111.  808.  Section 
5798,  Rey.  Stat.  1889,  provides  that  "the  in- 
surance department  shall  be  char^red  with 
the  execution  of  all  laws  now  in  force,  or 
which  may  be  hereafter  enacted,  in  relation 
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to  insurance  and  insurance  companies  doing 
business  in  this  state."  Section  5801  pro- 
Tides  that  it  shall  be  the  duty  of  the  super- 
intendent of  the  insurance  department  **to 
file  in  his  office  and  safely  keep  all  books 
and  papers  required  by  law  to  be  filed  there- 
in, to  issue  certificates  of  authority  to  trans- 
act business  in  this  state  to  any  companies 
who  have  fully  complied  with  the  laws  of 
this  state  in  the  organization  of  insurance 
companies,  and  the  transaction  of  the  business 
of  insurance,**  etc.  Section  5803  makes  it 
his  duty  to  furnish  to  every  insurance  com- 
pany doing  business  in  this  state  blanks  on 
which  to  make  its  annual  report,  while  sec- 
tion 5805  provides  for  an  examination  by  the 
commissioner  of  an  insurance  company  incor- 
porated or  doing  business  in  this  state,  and 
section  5807  provides  for  the  payment  of  cer- 
tain fees  to  be  paid  by  such  insurance  com- 
panies. The  whole  of  article  2,  chapter  89, 
Rev.  Stat.  1889,  in  regard  to  life  and  acci- 
dent insurance,  uses  the  words  ''company*' 
or  "corporation,**  and  in  no  place  does  it 
make  use  of  the  word  *'indlviaual  ;**  and,  if 
taken  by  itself,  it  must  be  conceded  that  the 
various  provisions  herein  contained  relate  to 
incorporated  companies  doing  an  insurance 
business  in  this  state,  and  not  to  individuals 
or  an  unincorporated  association  of  individ- 
uals. Tlie  first  section  of  article  5  of  the  same 
chapter,  being  section  5910  of  the  Revised 
Statutes  of  1889,  is  an  old  section  brought 
down  from  the  Revised  Statutes  of  1879,  and, 
standing  alone,  it  also  relates  to  and  contem- 

Slates  incorporated  companies,  and  not  in- 
ividuals  or  an  unincorporated  association 
of  individuals.  But  the  next  section,  as 
amended  and  carried  into  the  Revised  Stat- 
utes of  1889,  provides  that  ''no  individual 
or  association  of  individuals,  under  any  style 
or  name,  shall  be  permitted  to  do  the  busi- 
ness mentioned  in  this  chapter  within  the 
state  of  Missouri  unless  he  or  they  shall  first 
fully  comply  with  all  the  provisions  of  the 
law  of  this  state  governing  the  law  of  insur- 
ance." This  section  in  express  terms  makes 
the  provisions  of  article  2  applicable  to  an 
Individual  or  an  association  of  individuals 
doing  an  insurance  business.  The  argument 
that  section  5916,  upon  which  this  informa- 
tion is  founded,  should  be  disregarded,  so 
far  as  it  applies  to  a  person  or  an  unincor- 
porated a<4sociation  of  persons,  because  the 
law  pointa  out  no  method  by  which  a  person 
or  such  an  association  can  procure  a  certifi- 
cate to  do  business,  is  not  well  taken.  The 
argument  is  based  upon  a  false  assumption, 
for  according  to  section  5911  an  individual 
or  such  an  association  of  individuals  may, 
and  indeed  must,  first  comply  with  the  laws 
governing  the  business  of  insurance,  mean- 
ing, in  case  of  life  and  accident  insurance, 
the  provisions  of  article  2.  It  is  true  that 
some  of  the  provisions  of  that  article  can 
have  no  application  to  an  individual  doing 
insurance  business,  as.  for  instance,  those  re- 
lating to  the  organization  of  insurance  cor- 
porations :  and  in  other  instances  designated 
oflScers  of  the  insurance  corporations  are  re- 
quired to  do  certain  things.  All  these  things 
can  be  done  by  the  individual  or  the  associa- 
tion of  individuals  proposing  to  do  an  insur- 
es L.  R.  A. 


ance  business.  There  is  no  difiSculty  what- 
ever in  this  respect,  and  the  individual  or 
association  proposing  to  do  an  insurance  busi- 
ness can  make  the  required  deposits,  and  do 
the  other  things  necessary  to  procure  a  cer- 
tificate to  do  such  business. 

The  evident  intent  of  the  legislature,  as 
shown  by  the  sections  of  the  statute  quoteC. 
was  to  regulate  and  systematize  the  business 
of  insurance  in  this  state,  and  that  it  was 
never  its  purpose  to  require  strict  observance 
of  its  statutory  behests  by  corporations  and 
companies  doing  business  in  this  state,  and 
to  require  nothing  whatever  of  individuals 
engaged  in  the  same  business.  On  the  con- 
trary, it  is  mainfest  that  the  intent  was  to 
require  of  them  the  same  compliance  witli 
the  law  that  is  required  of  corporations  and 
companies ;  and  if  we  are  correct  in  this  po- 
sition, while  conceding  that  the  offense  with 
which  the  defendant  is  charged  is  penal  in 
its  nature,  and  that  in  such  case  a  strict  con- 
struction of  the  statute  is  required,  as  is  held 
in  Com,  v.  Carrol,  8  Mass.  490;  State  ▼. 
Brady y  9  Humph.  74 ;  Hamuel  v.  State,  5  Mo. 
260 ;  and  Bishop,  Statutory  Crimes,  $  230,— 
yet  it  is  not  proper  or  reasonable  to  construe 
it  strictly  for  the  mere  purpose  of  defeating 
it  when  the  intent  is  plain  as  in  this  case. 
Whether  the  state  has  a  right  to  say  to  an  in- 
dividual or  a  company  of  individuals,  other 
than  a  corporation,  that  they  or  it  cannot 
engage  in  two  or  more  kinds  of  business,  is 
unnecessary  to  pass  upon  in  this  case,  as 
there  is  no  such  question  involved  in  this 
controversy ;  nor  is  the  right  of  the  citizen 
abridged  by  requiring  of  him  the  same  du- 
ties, and  the  compliance  with  the  provisions 
of  the  statute  that  are  required  of  a  com- 
pany, composed,  as  they  are,  of  individuals, 
engaged  in  the  same  business.  If,  then,  we 
are  correct  in  our  position  in  construing  the 
statute  as  Including  and  meaning  individ- 
uals, there  is  no  apparent  reason  why  defend- 
ant could  not  have  obtained  from  and  why 
the  insurance  commissioner  could  not  have 
issued  to  him  a  valid  certificate,  under  sec- 
tions 5910  and  5911  of  the  statute,  if  defend- 
ant had  shown  to  him  that  those  whom  he 
represents  had  complied  with  the  law  in  re- 
gard to  insurance  companies  doing  business 
in  this  state. 

A  further  contention  on  the  part  of  defend- 
ant is  that  the  state  has  no  right  to  regulate 
the  business  of  insurance  as  conducted  by 
i  nd  i  vi  d  ual  s.  That  the  state  may  i  m  pose  con  - 
ditions  on  corporations  doing  business  in  this 
state  that  it  cannot  impose  on  an  individual 
is  well  settled,  because  they  are  creatures  of 
the  law,  and  have  no  power  or  authority  to 
transact  any  kind  of  business  save  and  except 
that  authorized  by  their  charters  and  the  stat- 
utes under  which  they  are  organized.  Boone, 
Corp.  g  88 ;  Home  Ins.  Oo.  of  New  York  v. 
Mtrrte,  87  U.  S.  20  Wall.  445,  22  L.  ed.  866 ; 
Doyle  V.  Continental  Ins,  Co.  of  2iew  York, 
94  *U.  8.  535,  24  L.  ed.  148 ;  Ameriean  Union 
Exp.  Co.  ▼.  8t.  JosepK  66  Mo.  676,  27  Am. 
Rep.  882;  Tiedeman,  Pol.  Powers,  p.  281. 

But,  while  this  is  true,  it  is  also  true 
that  the  state  has,  by  virtue  of  its  sovereign 
power,  the  right  to  regulate  all  trades,  call- 
ings, and  professions,  but  it  cannot  discrim- 
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Inate  between  citizens  of  eqaal  standing  and 
merit.  There  is  no  pretense  that  there  is  any 
discrimination  in  the  case  at  bar  between 
citizens  of  this  or  any  other  state.  That  the 
state  also  has  the  power  to  require  corpora- 
tions, companies,  and  individuals  who  pro- 
pose to  engage  in  the  insurance  business  to 
make  deposit  with  the  insurance  commission- 
ers of  a  reasonable  amount  of  money  or  se* 
curities  to  secure  their  policy  holders  against 
loss,  seems  but  reasonable  and  Just.  We  do 
not  contend  that  it  would  have  the  right  to 
exact  a  deposit  of  exorbitant  or  unreasonable 
amounts,  the  effect  of  which  would  be  to 
prevent  individuals,  as  well  as  companies, 
from  engaging  in  such  business.  But  the 
statute  in  this  regard  we  think  not  unreason- 
able, and  could  have  no  such  an  effect.  As 
has  been  said,  section  5911  expressly  includes 
individuals,  and  subjects  them  to  the  same 

grovisions  as  companies  and  corporations, 
ection  5916,  under  which  defendant  was  con- 
victed, prohibits  any  one  from  acting  as 
agent  or  solicitor  for  any  individual,  asso- 
ciation of  individuals,  or  corporation  in  the 
transaction  of  insurance  business,  without 
such  person  or  persons  having  first  obtained 
from  the  superintendent  of  the  insurance  de- 
partment a  certificate  authorizing  him  to  act 
as  such  agent  or  solicitor,  or  beu>re  such  in- 
dividual, association  of  individuals,  or  cor- 
poration shall  have  been  duly  authorized  and 
licensed  by  the  superintendent  of  the  insur- 
ance department  to  transact  business  in  this 
state.  A  violation  of  this  section  by  the 
agent  or  solicitor  subjects  the  offender,  upon 
conviction,  to  a  fine,  imprisonment  in  the 
county  jail,  or  both.  In  a  recent  opinion 
deliver^  by  the  supreme  court  of  Kansas 
(State  V.  P/iipps,  50  Kan.  609.  18  L.  R.  A. 
657,  4  Inters.  Com.  Rep.  299),  the  court 
says:  ''It  is  probable  that  at  this  writing 
every  state  in  the  Union  has  passed  laws  upon 
this  subject,  until  it  may  be  said  that  the 
right  of  state  regulation  of  the  business  of 
insurance  is  universally  recognized  and  up- 


held. .  .  .  The  state  has  power  to  regu- 
late and  control,  and  to  provide  penalties  for 
the  transgression  of  its  regulating  and  con- 
trolling statutes.  If  the  theory  of  counsel 
for  appellants  ever  ripens  into  authoritative 
judicial  decision,  the  power  of  the  slate  to 
regulate  and  control  the  business  of  insurance 
within  its  limits  isgone."  In  Paul  v.  Vir- 
ginia, 75  U.  S.  8  mil.  168,  19  L.  ed.  357, 
the  statute  of  Virginia  required  that  every 
insurance  company  not  incorporated  by  that 
state  should,  as  a  condition  of  carrying  on 
its  business  there,  deposit  securities  with  the 
state  treasurer  and  obtain  a  license,  and  an- 
other statute  made  it  a  criminal  offense  for 
a  person  to  act  in  Virginia  as  agent  for  an 
insurance  company  not  incorporated  bv  Vir- 
ginia without  such  license.  Paul,  the  de- 
fendant, acted  as  agent  without  a  license, 
and  was  convicted  and  fined.  The  case  there- 
fore arose  out  of  an  attempt  on  the  part  of 
Virginia  to  enforce  its  penal  laws  for  tne  reg- 
ulation of  the  business  of  insurance  within 
its  borders.  The  court  held  that  such  a  stat- 
ute violated  no  provision  of  the  constitution 
of  the  United  States,  and  affirmed  the  judg- 
ment of  conviction.  To  a  like  effect  are 
Ducat  ▼.  Gliicago,  77  U.  S.  10  Wall.  410,  19 
L.  ed.  978 ;  Liverpool  A  L.  L,  db  F,  ln$.  Cb. 
V.  Oliver,  77  U.  S.  10  Wall.  566,  19  L.  ed. 
1029.  To  allow  the  defendant  to  carry  on 
the  business  of  an  insurance  agent  under  the 
circumstances  as  developed  in  this  case,  with- 
out complying  with  the  law  in  regard  to  in- 
surance, would  be  simply  licensing  him, 
and  those  whom  he  represents,  to  evade  the 
law,  while  companies  and  corporations  en- 
gaged in  the  same  business  have  complied 
therewith.  If  he,  and  those  whom  he  repre- 
sents, desire  to  engage  in  such  business,  they 
should  comply  with  the  law,  and,  while 
deriving  benents  from  such  business,  bear  the 
burdens  imposed  upon  it  by  statute. 

Th^  judgment  ia  affirmed. 

All  concur,  except  Barel»y»  J.,  absent 
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Persons  writiii^  insurance  with  Indl- 
▼idnal  liability  of  each  for  a  certain  T>art  of 
the  'v^bole  undertaklDir  are  not  a  ^  comi>an7  ^ 
within  the  meaniDcr  of  Act  May  1, 1876,  6  47,  de- 
claring It  to  be  a  misdemeanor  to  aot  as  an  affent 
for  a  foreign  insurance  company  without  a  cer- 
ttflcate  of  authority  from  the  state. 

(July  12,  1804.) 

APPEAL  by  defendant  from  the  verdict, 
judgment,  and  sentence  of  the  Court  of 

^ —  ■  ■  „ 

KoTB.~For  Insurance  by  unincorporated  guar- 
•nty  Lloyds  association,  see  In  connection  with  this 
case,  the  note  to  Noble  ft  Ware  v.  Mitchell,  ante, 
flS;  also  the  cases  of  Fort  v.  State  (Ga.)  23  L.  R.  A. 
tt;  SDd  State  v.  Stone,  ante,  248. 

ttURA. 


Quarter  Sessions  for  Lancaster  County  on  aa 
indictment  charging  him  with  issuing?  insur- 
ance policies  as  agent  of  the  Guarantee  and 
Accident  Lloyds  of  New  York  without  a  li- 
cense from  the  state.  Revereed, 
The  policy  was  as  follows: 

"Classification  A. 

••No.  86,257.  $5,000. 

'*Quarantee  and  Accident  Lloyds 

New  fork. 

**Age  43.         Weekly  Indemnity,  $25.00. 

"In  Consideration  of Dollars  paid,  and 

of  the  warranties  and  agreements  contained 
in  the  application  for  insurance,  which  appli- 
cation is  made  a  part  of  this  contract,  each  of 
the  subscribers  hereto,  as  a  separate  under- 
writer, does  for  himself  and  not  one  for  the 
other,  hereby 

"Insure  (subject  to  the  conditions  hereon)  B. 
£.  RadcUff,  of  Lancaster,  Pa.,  by  occupation 
a  Tobacco  Buyer,  from  12  o'clock  noon  of  the 
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6Ui  day  of  June,  1898,  to  13  o'clock  Doon  of 
the  5th  day  of  September,  1894,  and  for  such 
farther  period  of  time  as  may  be  covered  by 
duly  authorized  renewal  receipts  (subject  to 
the  Gonditioiis  and  provisions  expressed  there- 
in). 

* 'Against  Loss  of  Life,  Eye  or  Eyes,  Loss 
(separation)  of  Limb  or  Limlis,  at  or  above  the 
wrist  or  ankle,  provided  such  loss  occurs 
within  ninety  days  of  the  happeniog  of  the 
accident  causing  the  same,  also  sgainst  loss  of 
time  while  immediately,  continuously,  and 
wholly  disabled  and  prevented  from  transact- 
ing any  and  every  kind  of  business  pertaining 
to  the  occupation  above  stated,  not  to  exceed 
sixty-five  consecutive  weeks  (except  when  so 
disabled  for  life),  provided  the  loss  for  which 
any  claim  is  made  is  not  caused  or  contributed 
to  by  any  form  of  disease,  but  is  caused  ex- 
clusively by  bodily  injuries  leaving  external 
and  visible  marks  or  contusion  or  wounds  upon 
the  body,  effected  by  external,  violent  and  ac- 
cidental means  during  the  continuance  of  this 
insurance,  in  the  following  sums  to  wit: 

(Here  follows  the  amount  of  insurance,  the 
nature  of  the  risks,  provisions  as  to  loss,  proof 
of  loss,  how  losses  are  paid,  etc. ,  etc.) 

''Each  of  the  present  subscribers  as  separate 
underwriter  binds  himself  severally  and  not 
Jointly  with  any  other  for  the  true  perform- 
ance of  the  premises  for  the  amount  expressed 
to  be  insured  by  him. 

'*In  witness  whereof,  the  subscribers  as  sep- 
arate underwriters  do  severally  subscribe  their 
names  at  the  Ciij  of  New  York,  this  5th  day 
of  June,  1898. 

(Here  follow  the  signatures  of  one  hundred 
underwriters,  the  signatures  of  the  attorneys 
in  fact  for  said  underwriters  with  the  power 
of  attorney  and  conditions  not  waivable  by 
agents,  etc.,  etc.) 

The  history  of  the  case  is  found  in  the 
charge  of  the  learned  trial  Judge,  Bbubaksb, 
J,: 

"Oenilemen  cf  ths  Jury:  The  defendant  in 
this  case,  Augustus  F.  ReinoBbl.  is  charged  in 
the  indictment  with  having  unlawfully  trans- 
acted business  within  the  commonwealth  of 
Pennsylvania  as  the  agent  of  the  Guarantee 
and  Accident  Lloyds,  New  York,  an  insurance 
company  of  the  state  of  New  York,  without  a 
certificate  of  authority,  as  required  by  the  laws 
of  the  state  of  Fennsvlvania,  and  without  such 
authority  of  law  did  negotiate  contracts  of  in- 
surance, as  agent  of  the  said  Guarantee  and 
Accident  Lloyds,  New  York,  an  insurance 
company  of  the  state  of  New  York,  with  Ben- 
jamin E.  Radcliff  and  others,  and  did  issue  or 
cause  to  be  issued  to  said  Benjamin  E.  Rad- 
cliff, within  the  coun^  of  Lancaster  and  state 
of  Pennsylvania,  a  policy  of  insurance  for  five 
thousand  dollars,  dated  June  5th,  1898,  in  said 
Guarantee  and  Accident  Lloyds,  New  York, 
and  to  others  within  the  county  of  Lancaster 
and  state  of  Pennsylvania. 

''The  defendant  is  indicted  under  the  47th 
section  of  an  Act  of  Assembly  passed  the  1st 
day  of  May,  1876,  which  reads  as  follows: 

"'Any  person  transacting  business  within 
this  commonwealth,  as  the  a^ent  of  an  insur- 
ance company  of  any  other  st  ate  or  government, 
without  a  certificate  of  authority,  as  required 
by  the  act  to  which  this  is  a  supplement,  shall 
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be  guilty  of  a  misdemeanor,  and  upon  oonvto- 
tlon  thereof  shall  be  sentenced  to  pay  a  fine  of 
five  hundred  dollars.' 

"[The  evidence  offered  efore  you  on  the 
part  of  the  commonwealth  Is  uncontradicted. 
The  defense  made  here  by  the  defendant  is 
that  this  insurance  company  is  not  an  incor- 
porated company,  and,  therefore,  does  not 
come  within  the  purview  of  the  act  of  assem- 
bly which  I  have  Just  read.  I  charge  you  that 
is  not  necessaiy.  The  act  of  assembly  does 
not  sav  it  should  be  an  incorporated  company, 
and,  therefore,  if  you  believe  this  testimony, 
which  is  uncontradicted,  your  verdict  should 
be  in  favor  of  the  commonwealth,  if  guilty  in 
manner  and  form  as  he  stands  indicted].  If 
we  are  wrong  in  our  Judgment  in  this  matter, 
the  counsel  for  the  defendant  may  make  a  mo- 
tion in  arrest  of  judgment  which  can  be  heard 
by  the  court  in  full  bench.  It  is  a  new  ques- 
tion, and  the  counsel  are  desirous  of  haying 
the  question  passed  upon  by  the  supreme  court. 
The  question  of  fact  is  for  you." 

The  CammaniDeaUh  asked  the  court  to  charge 
the  jury: 

"The  uncontradicted  evidence  shows  that 
the  defendant,  A.  F.  Rein(shl,did,  on  or  about 
June  1st,  1898,  within  the  jurisdiction  of  this 
court,  unlawfully  transact  business  within  the 
commonwealth  of  Pennsylvania  as  the  agent 
of  the  Guarantee  and  Accident  Lloyds,  New 
York,  an  insurance  company  in  the  state  of 
New  York,  without  a  certificate  of  authority, 
as  required  by  the  laws  of  the  state  of  Penn- 
sylvania, and  then  and  there,  without  such  au- 
thority of  law,  did  negotiate  contracts  of  in- 
surance, as  agent  of  the  said  Guarantee  and 
Accident  Lloyds,  New  York,  an  insurance 
company  of  the  state  of  New  York,  with  Ben- 
jamin £.  Radcliff,  and  did  issue  to  him  a  pol- 
icy of  insurance  in  said  company,  and  the 
verdict  of  the  Jury  must  be,  guilty  in  manner 
and  form  as  he  stands  indicted."    Affirmed. 

The  defendant  asked  the  court  to  charge  the 
Jury  as  follows: 

1.  '  That  the  testimony  of  the  commonwealth 
has  failed  to  show  that  the  defendant  was  act- 
ing as  the  agent  of  an  insurance  company  of 
any  other  state  or  government  without  a  cer- 
tificate of  authority,  as  required  by  the  act,  to 
which  the  Act  of  May  1,  1876,  is  a  supple- 
ment, and  that  the  commonwealth  has  utterly 
failed  to  show  that  the  policy  upon  which  this 
complaint  is  based  was  issued  by  a  company 
or  corporation  either  of  this  or  any  other  state, 
and  that  the  verdict  of  the  Jury  should  he  a 
verdict  of  not  guflty."    Refused, 

2.  "That  the  47th  section  of  Act  of  May  1, 
1876,  entitled  a  supplement  to  'an  act  to  estah- 
lish  an  insurance  department,  approved  April 
4,  1878,  providing  for  the  incorporation  and 
regulation  of  insurance  companies  and  relating 
to  insurance  agents  and  brokers,  and  to  for- 
eign insurance  companies,'  which  section  reads 
as  follows:  'Any  person  transacting  business 
within  this  commonwealth  as  the  agent  of  an 
insurance  company  of  any  other  state  or  gov- 
ernment without  a  certificate  of  authority,  ail 
required  bv  the  act  to  which  this  is  a  supple- 
ment, shall  be  iruilty  of  a  misdemeanor,  and 
on  conviction  thereof  shall  be  sentenced  to  pay 
a  fine  of  $500,  is  unconstitutional  and  con- 
trary to  section  1,  article  1,  of  the  Bill  of 
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Rlg[ht8  of  the  CoDstitutloD  of  PeoDsylvaoia/ 
which  declares  that  'all  men  are  born  ecjually 
free  and  independent,  and  have  certain  inher- 
ent and  inalienable  rights,  amons  which  are 
those  of  enjoying  and  defending  life  and  lib- 
erty, of  acquiring  possession  and  protecting 
property  and  reputation,  and  pursuing  their 
own  happiness.' "    B/ffvMd, 

8.  "That  section  47  of  Act  of  May  1, 1876,  as 
fully  recited  in  foregoing  point  is  unconstitu- 
tional and  in  violation  of  the  14th  Amendment 
of  the  Constitution  of  the  United  States,  which 
provides  that  no  state  'shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  in  the  United  States, 
nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws,'  and  also  in 
violation  of  article  4,  section  2,  of  the  Consti- 
tution of  the  United  States, which  ordains  'the 
citizens  of  each  state  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the 
several  states.' "    Refuted, 

"The  verdict  was  'guilty'  and  sentence  was 
formally  passed  thereon  and  on  special  alloca- 
tur an  appeal  to  the  supreme  court  was  taken, 

"The  defendant  assigned  as  error  the  por- 
tion of  the  charge  included  in  biackets  and  in 
refusing  to  affirm  defendant's  points  for  charge 
and  in  admitting  on  behalf  of  the  common- 
wealth as  evidence  Policy  No.  86,257  of  the 
Guarantee  and  Accident  Lloyds  of  New  York 
issued  to  Benjamin  E.  Radcfiff." 

Me88r9.  R.  C.  Reinoahl  and  F.  Carroll 
Brewster*  for  appellant: 

The  Act  of  May  1.  1876  (Pub.  Laws,  58)  did 
not  contemplate  the  case  of  an  association  of 
individuals  issuing  a  policy — but  only  related 
to  incorporated  companies. 

No  evidence  was  produced  to  show  that  the 
Guarantee  and  Accident  Lloyds  was  an  insur- 
ance company. 

On  the  contrary  the  policy  admitted  in  evi- 
dence shows  that  it  was  issued  by  individuals. 

The  subscriber  is  merely  a  separate  under- 
writer. The  insurance  is  by  a  number  but  the 
contract  is  that  of  the  individual. 

The  conviction  under  the  indictment  is  in 
violation  of  the  Constitution  of  the  United 
States.  The  defendant  acted  as  a^ent  of  indi- 
viduals and  no  law  can  punish  him  for  exer- 
cising that  right. 

C(m.Y.  Vrooman,  8  Pa.  Dist.  Rep.  840;  Paul 
V.  Virginia,  75  U.  8.  8  Wall.  180,  19  L.  ed. 
860;  Ward  v.  Maryland,  79  U.  8.  12  Wall. 
418.  20  L.  ed.  449. 

Menn^  W.  U.  HenseL  Aity-Qen.,  W.  M. 
Fraaklin*  Ditt.  Atty,,  and  James  A. 
Stranahan*  Dep.  Ai^-Oen.,  for  the  Com- 
monwealth: 

It  is  within  the  power  of  the  state  to  restrict 
insorance  to  any  particular  class  or  bodies  cor- 
porate. 

AityOen.  y.  Uticailns.  Co.  2  Johns.  Ch. 
871, 1  L.  ed.  412. 

It  is  within  the  discretion  of  the  legislature 
to  determine  when  a  franchise  shall  be  created 
and  to  control  its  enjoymenl,and  this  principle 
is  not  obnoxious  to  the  constitution. 

People  V.  Uiica  Ins,  Co.  15. Johns.  358, 8  Am. 
Dec.  243;  Spelling,  Extraordinary  Relief, 
§§  1806-1808;  Slauahter- House  Gases,  83  U.  S. 
16  Wall.  36,  21  L.  ed.  894;  Pomll  v.  Pennsyh 
«a7iut.  127  U.  8.  678,  82  L.  ed.  253. 
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When  a  company  or  corporation  does  busi- 
ness in  this  state  it  is  subject  to  its  laws. 

Erie  R,  Co,  v.  Pennsylvania,  88  U.  8.  21 
Wall.  492,  22  L.  ed.  595;  Ptivl  v.  Virginia,  75 
U.  S.  8  Wall.  168.  19  L.  ed.  857;  Fire  Asso.  of 
Philadelphia  v.  I/ew  York,  119  U.  8.  110,  80 
L.  ed.  842. 

The  word  "company"  in  the  act  of  assembly 
does  not  mean  'incorporated  company." 

Clay  Fire  db  Marine  Ins.  Go.  v.  Buron  Salt 
db  Lumber  Mfg,  Co,  31  Mich.  846;  American 
Ins,  Co.  V.  Stay,  41  Mich.  885;  People  v.  How- 
ard, 50  Mich.  239;  Greene  v.  People  (HI.)  May 
16,  1889. 

The  act  of  assembly  under  which  the  in- 
dictment was  framed  is  constitutional. 

Powell  V.  Com,  114  Pa.  265,  60  Am.  Rep. 
860;  Burdick  v.  PeopHe,  24  L.  R.  A.  152.  149 
111.  600;  Davidson  v.  Ntu>  Orleans,  96  U.  S. 
97,  24  L.  ed.  616;  Slaughter- House  Cases, 
supra, 

Greeiif  «7.,  delivered  the  opinion  of  the 
court : 

There  is  no  question  involved  in  the  pres- 
ent contention  except  the  question  whether 
the  defendant  is  liable  to  indictment  and 
conviction  under  the  forty*  seventh  section  of 
the  Act  of  May  1,  1876,  Pub.  Laws,  63.  That 
section  reads  as  follows:  **Sec.  47.  Any  per- 
son transacting  business  within  this  common- 
wealth as  the  agent  of  an  insurance  company 
of  any  other  state  or  government,  without  a 
certificate-  of  authority,  as  required  by  the 
act  to  which  this  is  a  supplement,  shall  be 
guilty  of  a  misdemeanor  and  upon  conviction 
thereof  shall  be  sentenced  to  pay  a  fine  of  five 
hundred  dollars,  but  this  section  shall  not  be 
held  to  prevent  the  insurance  commissioner 
from  pursuing  the  remedies  provided  in  the 
act  aforesaid."  The  remainder  of  the  section 
is  unimportant.  The  defendant's  contention 
on  the  trial  was  that  he  is  hot  **  the  agent  of 
an  insurance  company  of  any  other  state  or 
government,"  within  the  moaning  of  the  sec- 
tion, and  that  the  commonwealth  had  entirely 
failed  to  prove  that  the  policy  upon  which 
the  complaint  was  based  was  issued  by  a 
company  or  corporation  of  this  or  any  other 
state.  The  policy  in  question  was  undoubt- 
edly a  policy  executed  by  100  individual 
persons,  and  contracting  for  individual  lia- 
bility of  all.  Tlic  point  is  made  in  argument 
that,  although  the  word  "company"  is  used 
in  the  act,  it  must  be  held  to  mean  "corpo- 
ration" only,  upon  the  plain  reading  of  the 
act,  and  we  think  this  proposition  is  entirely 
correct.  The  Act  of  1(<76  is  a  supplement  to 
the  Act  of  April  4,  1873  (Pub.  Laws,  20). 
entitled  ^'An  act  to  establish  an  insurance 
deoartment, "  and  is  itself  entitled  as  follows : 
**A  supplement  to  an  act  entitled  *An  act  to 
establish  an  insurance  department,*  approved 
the  fourth  day  of  April,  one  thousand  eight 
hundred  and  seventy-three,  providing  for  the 
incorporation  and  regulation  of  insurance 
companies,  and  relatinc^  to  insurance  agents 
and  brokers  and  to  foreign  insurance  compa- 
nies." The  first  section  of  the  act  provides 
"that  any  ten  or  more  persons,  citizens  of 
this  commonwealth,  may  associate  in  accord- 
ance with  the  provisions  of  this  act  and  form 
an  incorporated  company  for  any  of  the  fol- 
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lo'ivint/  purposes, "  enumeratin/;:  four  different 
purposes.  The  second  section  provides  that 
the  persons  associating  themselves  together 
shall  do  so  **  by  articles  »f  agreement  in  writ- 
ing for  tlie  purpose  of  forming  an  insurance 
company,  which  agreement  shall  specify  the 
name  bv  which  the  corporation  shall  be 
known,"  etc.  Then  follow  numerous  provis- 
ions regulating  the  details  of  the  organization 
and  government  of  companies  formed  under 
the  act,  including  joint-stock  companies,  and 
in  which  the  companies  formed  are  constantly 
described  or  referred  to  a«  "  incorporated  un- 
der this  act.  ^  Section  84  provides  that "  com- 
panies incorporated  under  this  act  must  be 
organized  upon  the  joint  stock  or  the  mutual 
plan,  and  the  power  to  insure  upon  both  plans 
fihall  not  exist  in  the  corporation  except 
temporarily, **  etc.  Section  85:  "If  any  cor- 
poration created  under  this  act  does  not  com- 
mence to  issue  policies  within  one  year  from 
the  date  of  its  letters- patent,  its  corporate 
powers  and  existence  shall  cease."  Section 
89 :  "  The  charters  for  incorporations  named 
in  this  act  may  be  perpetual  or  limited  in 
time. "etc.  Section  40:  "That  no  fire,  ma- 
rine, or  fire  and  marine,  insurance  company, 
incorporated  by  any  other  state  or  govern- 
ment shall  be  authorized  to  transact  business 
in  this  state  unless, "  etc.  Section  42 :  **  That 
every  insurance  company  of  this  state,  incor- 
porated or  orcranized  after"  April  4,  1878. 
"which  has  failed  to  file  with  the  insurance 
commissioner  a  certified  copy  of  its  charter, 
shall  file  such  copy  within  ninety  daj'S," 
etc.  ;  "and  every  company  hereafter  organized 
shall  file  a  copy  of  its  charter  with  the  com- 
missioner within  ninety  days  from  the  date 
of  said  charter,"  etc.  The  forty-third  and 
forty -fourth  sections  describe  the  organiza- 
tions as  "companies,"  evidently  meaning 
**  corporations ;"  as,  for  instance,  in  the  forty- 
fourth,  the  words  occur  "with  the  agents  of 
anv  insurance  company  not  incorporated  in 
this  commonwealth."  The  forty-sixth  sec- 
tion Imposes  a  penalty  upon  persons  trans- 
acting business  as  insurance  brokers  without 
a  certificate  of  authority  as  aforesaid.  Then 
comes  the  forty -seventfi  section,  which  im- 
poses penalties  upon  persons  acting  as  agents 
for  insurance  companies  of  any  other  state 
or  government.  It  is  perfectly  clear  that 
the  word  "companies"  is  here  used,  as  it  is 
throughout  the  act,  as  the  equivalent  of  the 
word  "corporations."  They  are  indiscrimi- 
nately and  constantly  employed  as  synonyms 
in  all  the  sections  of  the  act  in  which  they 
appear;  and  as  this  view  is  consistent  with 
the  subject  of  the  legislation  as  described  in 
the  title,  and  in  the  chief  enacting  section, — 
the  first, — which  authorizes  only  the  forma- 
tion of  incorporated  companies,  we  do  not 
feel  at  liberty  to  diverge  from  that  construc- 
tion in  consiaering  the  forty-seventh  section. 
Moreover,  the  offense  with  which  the  defend- 
ant is  charged  is  the  transaction  of  business 
within  this  commonwealth  as  the  agent  of  a 
foreign  insurance  companv,  without  having 
obtained  a  certificate  of  authority,  as  required 
by  the  Act  of  1873.  Tlie  eleventh  section  of 
that  act  is  the  one  which  prohibits  the  trans- 
action of  business  by  agents  until  they  have 
procured  from  the  insurance  commissioner  a 
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certificate  that  the  company  they  represent 
has  complied  with  the  requirements  of  tha 
Act  of  1878.  A  reading  of  that  section  con- 
vinces us  that  the  companies  referred  to  in 
the  eleventh,  as  also  in  the  tenth,  section  axe 
incorporated  companies.  The  eleventh  sec- 
tion refers  to  the  tenth  in  designating  the 
kind  of  companies  which  shall  obtain  cer- 
tificates, and  those  companies  are  described  in 
the  tenth  section, — "any  insurance  company 
of  another  state  or  foreign  government. "  It 
can  scarcely  be  considered  that  this  descrip- 
tion was  intended  to  include  any  other  than 
regularly  incorporated  companies.  Whatevei 
may  be  the  other  responsibilities  of  the  de- 
fendant for  acting  without  a  certificate,  we 
are  of  opinion  that  he  is  not  amenable  to  the 
penal  consequences  of  the  forty-seventh  sec- 
tion of  the  Act  of  1876,  and  therefore  the 
judgment  of  the  court  l)elow  must  be  re- 
versed. 

T/ie  judgment  of  the  court  below  %8  revened, 
and  it  is  ordered  that  the  defendant  go  with- 
out day. 
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The  le^slature  may  lawfully  confine 
insurance  business  to  corporations. 

(Dean  and  Qreen^  JJ.,  and  Slerrett,  Ch.  J.,  diacnU 

(October  1. 1894.) 

APPEAL  by  the  State  from  a  Judgment  of 
the  Court  of  Quarter  Sessions  for  Phila- 
delphia County  in  favor  of  defendant  upon  an 
indictment  charging  him  with  unlawfully  is- 
suing a  policy  of  fire  insurance.    Beversed. 

The  facts  sufficiently  appear  In  the  special 
verdict  which  was  found  by  the  jury  as  fol* 
lows: 

The  defendant  acting  for  himself  and  as  at- 
torney-in-fact for  J.  E.  Cuming,  R.  H.  Foer- 
derer,  B.  J.  Woodward,  C.  A.  Furbush,  and 
J.  Gibson  Mcllvain  did  sign  and  issue  on 
the  12th  day  of  March,  Anno  Domini  one 
thousand  eight  hundred  and  ninety- four  (1894), 
a  certain  policy  of  insurance  and  contract  of 
guaranty  against  loss  by  fire  in  the  sum  of  one 
thousand  dollars  on  the  household  furniture 
of  James  G.  Kimball,  located  and  being  in  the 
county  of  Philadelphia  and  state  of  Pennsyl- 
vania" without  authority  expressly  conferred 
by  a  charter  of  incorporation  given  according 
to  law  April  12,  1894. 

Messrs.  Oeorg^e  S.  Graham,  W.  U.  Hen- 
sel»  AttyOen.,  and  James  A.  Stranahan, 
Dep.  AttyGen.,iot  appellant: 

The  Act  of  February  4, 1870  (Pub.  Laws/li) 
to  prohibit  persons,  partnerships,  or  associa- 
tions issuing  fire  insurance  policies  without 
authority  expressly  conferred  by  charter  of  in- 

NoTB.— This  seems  to  be  a  pioneer  case  on  the 
question  of  the  constitution aJlty  of  a  statute  deny- 
ing the  right  of  uniooorporated  persons  to  do  in- 
surance buslnesB.  For  somewhat  similar  cases. 
note  to  Noble  ft  Ware  v.  Mitchell,  anU^  23a. 
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corporation  given  according  to  law,  is  consti- 
tntional. 

Id  England  where  underwriting  is  a  science 
tlie  ^eat  bulk  of  the  business  of  iusu ranee  is 
earned  on  by  companies,  most  of  whicli  are 
incorporated. 

1  Biddle,  Ins.  p.  80;  Porter,  Ins.  861. 

The  act  made  the  business  of  insurance  in 
Pennsylvania  a  franchise. 

A  fraochise  is  '*a  right,  privilege,  OT*power, 
of  public  concern,  which  ought  not  to  be  exer- 
cised by  private  individuals  at  their  mere  will 
and  pleasure,  but  should  be  reserved  for  public 
control  and  administration,  eiiber  by  the  gov- 
ernment directly,  or  by  public  agents  acting 
under  such  conditions  and  regulations  as  the 
government  may  impose  In  the  public  interest 
and  for  the  public  security." 

CaUfcmia  v.  Central  Pac,  B.  Co.  127  U.  8. 
40,  82  L.  ed.  167. 

In  that  case  the  supreme  judicial  authority 
of  the  land  placed  the  ultimate  right  of  declar- 
ing what  shall  and  what  shall  not  be  deemed  a 
franchise  in  the  hands  of  the  legislature. 

Rights  which  at  common  law  may  have 
been  held  with  perfect  propriety  by  the  indi- 
vidual in  the  more  complex  order  of  the  state 
and  of  Society,  are  today  reserved  to  the  com- 
mon wealth. 

AttyQen,  v.  UiicaInt.Co.  2  Johns.  Ch.  871, 
IL.  ed.  412;  People^,  Utica  Int.  Go.  15  Johns. 
:$58,  8  Am.  Dec.  243;  Spelling,  Extraordinary 
Relief,  §  1806. 

If  incorporation  carries  with  it  adyantages 
to  the  incorporators,  and  presumably  some  to 
the  public,  why  may  not  the  state  declare  that 
a  business  of  universal  concern  shall  he  con- 
ducted only  under  the  restrictions  and  with 
the  advantages  to  the  public  which  result 
from  the  obligations  of  companies  charted  by 
the  commonwealth? 

Burdick  v.  PwpU,  24  L.  R.  A.  152.  149  HI. 
600,  declared  a  law  to  he  constitutional  for- 
bidding persons  from  selling  railroad  and 
steamboat  tickets  unless  they  had  certificates  of 
authority  from  the  companies  issuing  them, 
and  except  that  the  person  oliering  the  ticket 
for  sale  had  bought  it  from  a  certified  agent 
with  a  bona  fide  intention  of  traveling  upon  the 
same. 

Upon  the  authority  of  Davidmn  ▼.  Ifitvf  Or- 
leanB,  96  U.  8. 97.  24  L.  ed.  616;  Cooley.  Const. 
Lim.  5th  ed.  p.  485,  and  other  authorities  the 
court  held  that  the  disposition  of  property 
migbt  be  limited  and  regulated  when  the  in- 
terests of  the  public  so  required,  and  the  phrase 
"due  process  of  law"  means  "in  the  due  course 
of  legal  proceedings  according  to  those  rules 
and  forms  which  have  been  established  for  the 
protection  of  private  rights." 

Mr.  John  G.  Johnsoii«  for  appellee: 

If  this  appeal  be  sustained  it  will  be  impossi- 
ble hereafter  for  any  individual  in  the  state  of 
Pennsylvania  to  agree  with  an  owner,  to  in- 
sure his  property,  and  for.  any  owner,  desirous 
of  securing  himself  against  loss  to  his  property 
by  fire,  to  enter  into  a  contract  with  an  individ- 
nal,  for  such  security. 

"Property,"  within  the  meaning  of  the  con- 
ttitation,  includes  contracts  necessary  for  its 
enjoyment,  protection,  use,  and  disposition, 

Protection  of  property  includes  within  it,  | 
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necessarily,  protection  of  its  owner  in  all  the 
incidents  of  bis  ownership. 

BrauviUe  Coal  Co,  v.  People,  22  L.  R.  A. 
340,  147  m.  66:  Frtyrer  v.  People,  16  L.  R  A. 
492.  141  HI.  171;  Peel  Splint  Coal  Go.  v.  State, 
17  L.  R  A.885,  36  W.Va.  802;  Com.  ▼.  Perry, 
14  L.  R  A.  825,  155  Mass.  117;  Hare,  Const. 
Law,  357;  People  v.  Gille(m,  109  N.  Y.  389. 

The  Act  of  1870  is  not  a  valid  exercise  of  the 
police  power  of  the  legislature. 

Blackstone  in  his  Commentaries,  Vol.  4,  p. 
162,  defines  the  police  power  to  include:  "The 
due  regulation  and  domestic  order  of  the  king- 
dom: whereby  the  individuals  of  the  state,  like 
members  of  a  well-governed  family,  are  bound 
to  conform  their  general  behaviour  to  the 
rules  of  propriety,  good  neighborhood,  good 
manners,  and  to  be  decent,  industrious,  and 
inoffensive  in  their  respective  stations." 

Cooley  says  (Const.  Lim.  flth  ed.  704):  "The 
police  of  a  state,  in  a  comprehensive  sense,  em- 
braces its  system  of  internal  regulation,  by 
which  the  state  seeks  not  only  to  preserve  the 
public  order  and  to  prevent  offenses  against 
the  state,  but  also  to  establish  for  the  inter- 
course of  citizens  with  citizens  those  rules  of 
good  manners  and  good  neighborhood  which 
are  calculated  to  prevent  a  conflict  of  rights, 
and  to  insure  to  each  the  uninterrupted  enjoy- 
ment of  his  own  so  far  as  it  is  reasonably  con- 
sistent with  a  like  enjoyment  of  rights  by 
others." 

The  Supreme  Court  of  the  United  States,  in 
Mugler  v.  Kansas,  128  U.  S.  661,  81 L.  ed.  210, 
said:  It  does  not  at  all  follow  that  everpr  stat- 
ute enacted  ostensihly  for  the  promotion  of 
these  ends  is  to  be  accepted  as  a  legitimate  ex- 
ertion of  the  police  powers  of  the  slate. 

If  any  liberty  or  franchise  is  expressly  pro- 
tected by  any  constitutional  provision  it  can- 
not be  destroyed  by  any  valid  exercise  by  the 
legislature  or  the  executive  of  the  police  power. 

People  V.  Gillson,  109  N.  T.  889;  Re  Jacobs, 
98  N.  Y.  107.  50  Am.  Rep.  686;  Powell  v. 
Com.  114  Pa.  272,  60  Am.  Rep.  350;  Powell  y. 
Pennsylvania,  127  U.  8.  684,  32  L.  ed.  256; 
Slaughter- Hmm  Cases,  88  U.  S.  16  WalL  62, 
21  L.  ed.  404. 

In  State  v.  Loomis,  21  L.  R  A.  789,  115  Mo. 
807,  it  was  held  that  a  statute  prohibiting  min- 
ing or  manufacturing  concerns  from  issuing 
for  the  payment  of  wages  any  order  or  other 
evidence  of  indebtedness  payable  otherwise 
than  in  lawful  money  of  the  United  States,  un- 
less the  same  is  negotiable  and  redeemable 
without  discount  in  cash  or  in  supplies  at  the 
option  of  the  holder,  ia  void  as  depriving  per- 
sons of  liberty  without  due  process  of  law. 

In  Godeharles  v.  Wigeman,  118  Pa.  437,  it 
was  held  by  this  court:  The  first,  second,  third, 
and  fourth  sections  of  the  Act  of  June  29, 1881, 
are  utterly  unconstitutional  and  void,  inas- 
much as  by  them  an  attempt  has  been  made 
by  the  legislature  to  do  what,  in  this  country, 
cannot  be  done;  that  is,  prevent  persons  who 
are  sui  juris  from  making  their  own  contracts. 

In  State  v.  Goodwill,  6  L.  R.  A.  621,  33  W. 
Ya.  179,  it  was  held  that  an  act  prohibiting  the 
payment  by  miners  and  manufacturers  of 
their  employes  in  orders,  or  other  paper,  un- 
less redeemable  in  thirty  days  in  lawful  money^ 
was  unconstitutionaL 
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Id  Stats  ▼.  Fire  Greek  Coal  d  Coke  Co.  6  L. 
R  A.  859,  83  W.  Ya.  188,  an  act  probibitiog 
mioers  and  manufacturers  from  selling  mer- 
chandise and  supplies  to  employes  at  a 
greater  per  cent  of  profit  tban  they  sold  at  to 
others,  was  held  void  as  class  legislation,  and 
an  unjust  interference  with  private  contracts 
and  business. 

In  Re  Kfibaek,  9  L.  R  A.  482,  89  Cal.  274, 
an  ordinance  of  the  citv  of  Los  Angeles,  mak- 
ing it  a  misdemeanor  for  a  contractor  to  em- 
ploy any  person  to  work  more  than  eight  hours 
a  day  or  to  employ  Chinese  labor,  was  held  not 
a  traiid  exercise  of  the  police  power,  and  un- 
consiiiiitional  and  void. 

In  Milieu  v.  Feojde,  117  HI.  294.  57  Am.  Rep. 
869,  a  law  requiring  mine  owners  to  keep 
scales  and  pay  their  miners  by  weight  was  held 
void,  the  court  deciding  that  there  was  nnth- 
ingin  the  business  of  mming  which  disquniified 
parlies  engaging  in  it  from  contracting  as  they 
miirht  deem  proper  in  regard  to  it. 

See  also  People  v.  Oiilson,  109  N.  Y.  389; 
Be  Jacobs,  98  N.  Y.  98,  50  Am.  Hep.  636. 

In  Com.  V.  i^prry,  14L.  R.  A.  825,  155 
Mass.  122,  a  law  forbidding  the  withholding 
of  wages  to  cover  imperfections  of  weaving 
was  held  unconstitutional. 

In  Ramsey  v.  People,  17  L.  R.  A.  853,  142 
HI.  880,  a  law  requiring  the  operators  and 
owners  of  coal  mines,  where  the  miner  was 
paid  on  the  basis  of  coal  mined  by  him,  to 
weigh  the  coal  screened  on  cars  before  it  was 
stored,  and  to  complete  the  compensation  upon 
the  weight  of  unscreened  coal,  was  held  un- 
constitutioual. 

In  Frorer  v.  People,  16  L.  R  A.  492,  141 
III  171,  an  act  declaring  that  it  should  be  un- 
lawful for  tiny  person,  corporation,  etc.,  en- 
gaged in  any  mining  or  manufacturing  busi- 
ness in  t  he  state  to  engage  in,  or  to  be  interested, 
directly  or  iudirectlv,  in  keeping  a  truck  store, 
for  the  furnishing  of  supplies  to  Sis,  its,  or  their 
employes  whilst  so  engaged  in  mining  or  man- 
ufacturing, was  held  unconstitutional. 

The  business  of  fire  insurance  is  hardly  one 
"affected  by  a  public  interest,"  within  the 
meaning  of  the  elevator  cases  of  Munn  v.  Jlli- 
nois,  94  U.  S.  113,  24  L.  cd.  77;  Budd  v.  New 
York,  143  U.  8.  528.  36  L.  ed.  250;  People  v. 
Budd,  5  L.  R  A.  559,  117  N.  Y.  1;  SinHng 
Fund  Cas^s,  99  U.  S.  700,  25  L.  ed.  496;  Pren- 
tice, Pol.  Powers,  42;  Cooley,  Const.  Linn.  6th 
ed.  744. 

Williams,  J.,  delivered  the  opinion  of 
the  court : 

This  case  raises  a  question  of  constitu- 
tional law  that  does  not  seem  to  have  been 
decided  by  the  courts  of  this  state.  The 
facts  are  that  in  1870  the  legislature  passed 
and  the  governor  approved  an  act  entitled 
**  An  act  to  prevent  the  issue  of  unauthorized 
policies  of  insurance."  Section  first  made 
it  unlawful  for  any  person,  partnership,  or 
association,  to  issue  any  policy  of  insurance 
against  fire  without  authority  to  do  so  ex- 
pressly conferred  by  a  charter  of  incorpora- 
tion given  according  to  law ;  and  declared 
all  policies  issued  without  such  authority  to 
be  void.  The  second  section  made  it  a  mis- 
demeanor to  issue  a  policy  of  insurance 
against  loss  by  fire  without  the  authority  re- 
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auired  bv  the  first  section.  The  special  ver- 
aict  rendered  in  this  case  finds  that  the  de- 
fendant did  violate  the  Act  of  1870  by  making 
and  issuing  for  himself  and  others  a  policy 
against  loss  by  fire  in  the  year  1894,  with- 
out having  obtained  a  charter  of  incorpora- 
tion authorizing  the  making  of  such  insur- 
ance. 

Upon  this  verdict  the  learned  judge  of  the 
court  below  entered  a  Judgment  in  favor  of 
the  defendant,  holding  that  the  Act  of  1870 
was  void  because  in  violation  of  the  Consti- 
tution of  the  United  States  and  of  this  state. 
The  commonwealth  appeals.    A  single  ques- 
tion is  thus  presented,  viz.  :    Does  the  Act 
of  1870  violate  the  Constitution  of  either  the 
United  States  or  this  state?     The  learned 
judge  held  that  the  Fourteenth  Amendment 
to  the  Constitution,  of  the  United  States  was 
infringed  by  the  Act  of  1870.     This  amend- 
ment declares  that  **no  state  shall  make  or 
enforce  any   law   which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the 
United  States,  nor  deny  to  any  within  its  ju- 
risdiction the  equal  protection  of  the  laws." 
The  purpose  and  effect  of  this  amendment 
have  been  discussed  and  declared   by  the 
United  States  courts  in  many  cases,  and  there 
ought  to  be  no  doubt  upon  the  subject  at  this 
time.    It  was  aimed  at  discriminations  made 
or  attempted  by  the  laws  of  any  of  the  states 
against  persons  upon  whom  the  laws  of  the 
United  States  conferred  the  rights  and  priv- 
ileges of  citizenship.     Such  discriminations 
whether  directed  against  persons  of  a  partic- 
ular race  or  color  resident  within  the  state, 
or  against  persons  resident  in  other  states, 
are  forbidden  by  the  Fourteenth  Amendment. 
But  the  proper  exercise  of  the  police  power 
by  the  several  states  is  not  within  the  intent 
or  the  letter  of  the  amendment.     Powell  v. 
Pennsylvania,  127  U.  S.  678,  32  L.  ed.  253. 
On  the  other  hand  its  purpose  was  declared  in 
the  daughter- House  Cases,  83  U.  S.  16  Wall, 
36,  21  L.  ed.  394,  to  be  to  protect  ''against 
the  hostile  legislation  of  the  states,  andpriv* 
ileges  and   immunities  of  citizens  of  the 
United  States  as  distinguished  from  the  priv- 
ileges and   immunities  of  citizens  of  the 
states. "    The  Act  of  1870  strikes  at  no  priv- 
ilege of  citizenship  of  the  United  States  as 
distinguished  from  the  privileges  of  citizen- 
ship of  Pennsylvania.    It  does  not  attempt 
to  araw  a  line' between  citizens  of  this  state 
and  citizens  of  other  states.     It  is  therefore 
in  no  sense  a  violation  of  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United 
States,  and  this  branch  of  the  discussion  may 
be  properly  dropped  at  this  point,  and  our 
attention  confined  to  the  other,  viz.  :    Is  the 
Act  of  1870  a  violation  of  the  first  section  of 
the  bill  of  rights  in  the  constitution  of  this 
state?    That  section  affirms  that  ''all  men  are 
born  equally  free  and  independent,  and  have 
certain  inherent  and. inalienable  rights  among 
which  are  those  of    .     .     .     acquiring,  pos- 
sessing and  protecting  property  and  reputa- 
tion.''   The  methods  by  which  this  right  to 
acquire  property  is  asserted  and  exercised 
are,  however,  and  have  been  since  organized 
government  began  among  men,   subject  to 
regulation  by  law.     The  power  of  govern- 
ment thus  brought  into  service  is  known  as 
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the  police  power.  If  the  Act  of  1870  is  a 
▼alia  exercise  of  the  police  power  then  no 
constitutional  right  is  inyadea,  but  the  mode 
in  which  the  rieht  guaranteed  by  the  first 
section  of  the  bill  of  rights  may  be  exercised 
consistently  with  Uie  iMst  good  of  the  great- 
est number  is  regulated  and  prescribed. 
The  general  character  of  the  police  power  is 
well  understood  although  neither  the  text- 
books nor  decided  cases  have  yet  given  us 
an  adequate  definition  <rf  it.  Little  more 
has  been  attempted  by  the  courts  of  this 
country  than  to  determine  that  a  particular 
subject  does  or  does  not  fall  within  the  range 
of  this  power.  An  illustration  is  afforded 
by  BoBtan  Beer  Co.  ▼.  Massachusetts,  97  U. 
8.  25,  24  L.  ed.  989,  in  which  this  language 
was  used  :  ^However  difllcult  it  may  be  to 
render  a  satisfactory  definition  of  it  (the 
police  power)  there  seems  to  be  no  doubt 
that  it  does  extend  to  the  protection  of  the 
lives,  health,  and  property  of  the  citizens, 
and  to  the  preservation  of  good  order  and 
the  public  morals. "  Blackstone  in  his  Com- 
mentaries, vol.  4,  p.  162,  describes  this  power 
as  the  power  of  **  public  police  and  economy, " 
by  which  the  internal  regulation  and  good 
order  of  the  state  is  secured,  and  individual 
citizens,  like  the  members  of  a  well-ordered 
family,  are  made  to  conform  their  conduct 
to  the  rules  of  propriety,  good  neighborhood 
and  good  manners.  It  is  therefore  a  power 
inherent  in  all  forms  of  government.  Its 
exercise  may  be  limited  by  the  frame  or  con- 
stitution of  a  particular  government,  but  its 
natural  limitatiops,  in  the  absence  of  a  writ- 
ten constitution,  are  found  in  the  situation 
and  necessities  of  the  state,  and  these  must 
be  judged  of  in  the  first  instance  by  the  gov- 
ernment itself.  It  corresponds  to  the  right 
of  self  preservation  i n  the  i ndi  vidual .  When 
the  dangers  that  threaten  the  state  come  from 
without,  the  right  of  self  preservation  is  ex- 
ercised in  gathering  armies  and  the  means 
of  public  defence.  When  the  dangers  arise 
within  the  state,  self  preservation  requires 
their  suppression.  This  is  accomplished  by 
the  exercise  of  the  police  power  which  deals 
with  all  forms  of  disorder,  and  provides  for 
the  public  welfare,  and  the  protection  of 
citizens  against  the  violence  and  the  fraud- 
ulent conduct  of  each  other.  Now  the  ques- 
tion whether  any  particular  subject  is  so  re- 
lated to  the  public  good  as  to  justify  the 
exercise  of  this  power  in  its  control,  is  one 
for  the  determination,  in  the  first  instance, 
of  the  lawmakintr  branch  of  the  government. 
In  disposing  of  it  the  legislature  is  subject 
to  no  limitations  except  such  as  the  consti- 
tation  of  the  state  may  impose.  Within  the 
lines  set  by  constitutional  provisions  the 
power  of  the  Icj^islature  is  practically  abso- 
lute; but  if  it  IS  alleged  that  a  given  police 
regulation  violates  the  fundamental  law  a 
question  is  raised  for  the  determination  of 
the  courts  whose  duty  it  is  to  apply  the  con- 
stitutional tests  and  adjudge  the  law  to  be 
void  if  it  is  in  conflict  with  them.  In  this 
case  we  are  to  apply  the  first  section  of  the 
bill  of  rights  to  the  Act  of  1870  in  order  to 
determine  whether  it  can  be  enforced.  If  the 
act  denies  the  inherent  and  inalienable  right 
nf  the  citizen  to  acquire,  possess,  and  pro- 
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tect  property,  which  is  asserted  by  this  sec- 
tion of  the  bill  of  rights,  then  the  judgment 
of  the  court  below  was  right  and  this  appeal 
should  be  dismissed ;  but  if  this  right  is  not 
denied,  and  the  effect  of  the  Act  of  1870  is 
merely  to  reeulate  ita  exercise,  then  the  judg- 
ment should  be  reversed  and  the  defeiuiant 
should  suffer  the  penalty  of  the  law  he  has 
disregarded.  Before  entering  upon  this  ques- 
tion three  preliminary  observations  should 
be  made :  First,  we  must  remember  that  the 
legal  presumption  is  in  favor  of  the  consti- 
tutionality of  the  act  because  it  expresses 
the  judgment  of  the  legislative  branch  of  the 

f government  upon  that  question.  The  legis- 
ature  has  considered  the  question  and  passed 
upon  it  and  this  makes  a  prima  facie  case  in 
favor  of  the  law.  We  observe  in  the  next 
place,  that  this  Question  is  to  be  considered 
upon  the  state  of  the  law  as  it  is  when  the 
q^uestion  is  raised.  Since  1870  the  constitu- 
tion of  the  state  has  been  remodeled  and  many 
of  its  new  provisions  have  been  enforced  by 
suitable  legislation.  Our  question  is  not, 
therefore,  whether  the  Act  of  1870  was  valid 
under  the  constitution  as  it  then  stood,  but 
whether  it  was  valid  when  its  provisions 
were  invoked  against  the  defendant  in  1894. 
Our  third  observation  is  that  the  question  is 
not  controlled  by  common- law  maxims.  The 
police  power  must  necessarily  enlarge  its 
range  as  business  expands  and  society  devel- 
ops. The  proper  omce  of  statutes  is  to  rem- 
edy the  defects  and  modify  the  operation  of 
common- law  rules  to  meet  changed  condi- 
tions in  society  and  increased  volume  and 
improved  methods  in  business.  We  come 
now  to  inquire  whether  the  business  of  in- 
surance against  loss  by  fire  is  at  the  present 
time  a  proper  subject  'for  the  exercise  of  the 
police  power  of  the  state.  In  examining  this 
question  it  is  important  to  know  something 
about  the  magnitude  of  the  business.  The 
report  of  the  insurance  commissioner,  ap- 
pointed under  the  laws  of  the  state,  covering 
the  transactions  of  the  year  1892,  shows  that 
risks  were  written  in  Pennsylvania  during 
that  year  as  follows : 

By  Stock  Companies  of  Peonsylvania 

amounting  to $  286,684.088 

By  Stook  Ck)mpaniefl  of  other  states  412,480,261 

By  U.  8.  Branches  Foreifrn  Companies  248,407,460 

By  Mutual  Companies  of  Pennsyl- 
vania    187,828,880 


$1,064,800,644 


— makine  the  enormous  total  of  one  billion 
and  nearly  eightv-five  millions  of  dollars. 

The  losses  paia  in  the  same  year  as  shown 
by  the  same  report  amounted  to  nearly  seven 
and  one  quarter  millions  of  dollars.  The 
total  capital  employed  in  the  business  of  fire 
insurance  in  this  state  during  the  year  was 
nearly  two  hundred  sixteen  and  one  half 
millions  of  dollars.  The  premiums  paid  by 
the  insured  fell  a  little  short  of  twelve  mill* 
ions  of  dollars. 

Let  us  consider  next  the  nature  of  the  busi- 
ness. It  is  not  like  the  sale  of  commodities 
for  a  present  equivalent  in  value,  but  it  is 
the  purchase  of  indemnity  against  the  risk 
of  loss  by  fire  that  may  happen  at  any  time, 
and  may  not  happen  at  all.     The  conditions 
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necessary  to  the  businesB  of  insurance  are : 
a,  the  existence  of  a  known  danger  to  which 
all  property  owners  are  exposed,  and  against 
which  they  cannot  effectually  protect  them- 
selves; b,  the  strong  probability  that  loss 
from  this  danger  will  fall  upon  but  few  of 
those  who  are  exposed  to  it ;  c,  the  certainty 
that  when  the  loss  happens  it  will  fall  so 
heavily  on  those  to  whom  it  comes  as  to 
make  pecuniary  indemnity  a  matter  of  great 
importance;  d,  some  knowledge  of  the  rela- 
tive value  of  the  property  annually  destroyed 
by  fire  to  serve  as  a  basis  for  calculating  the 
risk  assumed  by  the  insurer,  and  the  amount 
of  premium  required  to  enable  the  insurer  to 
meet  losses  and  expenses  and  secure  a  fair 
return  for  the  capital  employed.  In  view 
of  the  magnitude  and  the  nature  of  the  in- 
suraoce  business  it  is  apparent  that  the  pub- 
lic is  largely  interested  in  all  that  relates 
to  it.  The  security  of  policy  holders  re- 
quires, first,  permanency  m  the  custodian  of 
the  funds  gathered  from  them,  and  on  which 
their  indemnity  in  case  of  loss  depends; 
second,  an  honest  and  competent  administra- 
tion of  these  funds ;  third,  restraint  against 
the  division  of  the  profits  of  the  business 
whenever  such  division  would  injuriously 
affect  the  security  of  policy  holders.  How 
are  these  safeguards  to  be  obtained?  There 
is  but  one  way  in  which  they  can  be  obtained 
and  that  is  by  means  of  general  laws  regu- 
lating the  insurance  business.  Corporations 
derive  their  existence  from  the  state,  and 
hold  their  franchises  subject  to  legislative 
control.  They  are  subject  to  the  visitorial 
power  of  the  commonwealth,  and  they  may 
be,  and  are  in  fact,  required  to  lay  open  be- 
fore the  several  departments  of  state  govern- 
ment, and  before  the  public,  the  character 
and  extent  of  their  business,  the  profits  real- 
ized, the  dividends  declared,  and  the  invest- 
ments made.  The  le.i^ality  and  business 
value  of  the  methods,  the  economy,  and  fi- 
nancial strength  of  the  management,  and  the 
value  of  the  security  provided  for  the  holders 
of  policies  in  any  given  company,  are  there- 
fore subjects  upon  which  the  proper  state 
officers  may  be  thoroughly  informed,  and 
which  the  public  may  investigate  at  will. 
Private  individuals  are  not  subject  to  the 
same  visitorial  power.  They  cannot  ordi- 
narily be  compelled  to  disclose  their  busi- 
ness methods,  their  financial  condition,  or 
the  character  of  their  investments.  They 
cannot  be  restricted  in  the  use  of  either  their 
capital  or  their  profits  as  corporations  may 
be.  Those  who  deal  with  them  must  trust 
more  to  their  personal  integrity  than  the  com- 
mon experience  shows  to  be  safe.  The  state 
can  compel  a  fair  measure  of  fidelity  in  the 
management  of  these  vast  sums,  and  provide 
for  the  safety  of  the  insured  when,  and  only 
when,  the  business  is  in  the  hands  of  corpo- 
rations. 

In  the  next  place  it  is  important  to  con* 
sider  what  may  be  described  as  the  trend  of 
modern  legislation  on  this  subject.  The 
states  of  the  Union  have  severally  entered 
upon  legislation  regulating  insurance.  In 
each  an  insurance  department  of  the  state 
government  has  been  organized.  A  general 
supervision  and  control  of  insurance  com- 1 
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panics  has  been  assumed  by  the  states,  and 
exercised  through  the  insurance  department. 
In  our  state  this  system  of  legislation  began 
as  early  as  1810  and  it  has  grown  in  biilk 
and  importance  with  the  growth  of  business- 
and  the  development  of  the  resources  of  th» 
state.    It  fixes  the  minimum  of  actual  capital 
necessary  to  the  organization  of  a  corporation 
for  insurance  against  fire,  on  the  stock  plan, 
at  one  hundred  thousand  dollars.    It  provides^ 
for  a  reserve  fund  for  the  security  of  policy 
holders.     It  prohibits  the  division  of  profits^ 
in  dividends  to  the  injury  of  the  reserve  fund. 
It  regulates  the  form  of  policy  and  requires 
the  application  to  be  attached  to,  or  made 
part  of,  the  policy.    It  requires  each  com- 
pany to  submit  detailed  statements  of  the^ 
business  done,  of  its  assets  and  liabilities, 
and  to  show  its  financial  condition.     It  re- 
quires companies  organized  under  the  laws, 
of  other  states  or  countries  to  make  certain 
deposits  in  this  state  to  secure  those  who- 
are  insured  by  them,  and  to  appoint  some 
suitable  agent  on  whom  process  maybe  served 
in  actions  brought  against  them.    These  reg- 
ulations have  been  made  from  time  to  tim» 
as  their  importance  has  been  felt  by  the  pub- 
lic.   They  are  all  easy  of  enforcement  against 
corporations.     Some  of  them  cannot  be  en- 
forced against  private   persons  or   partner- 
ships.    As  matter  of  fact  the  business  hn» 
for  many  years  been  left  to  the  corporations, 
and  regulations  made  to  affect  corporations 
have  therefore  met  fully  the  public  need. 
At  this  time,   however,    private  capital   is 
seeking  employment  in  this  field  and  it  sig- 
nalizes its  entry  upon  the  field  by  a  denial 
of  the  power  of  the  state  over  it.     The  ques- 
tion has  been  raised  by  the  corporations  of 
other  states  but  I  recall  no  case  in  which  it 
has  been  raised  by  individuals.     In  Doyle  ▼. 
Gontinental  Ins.  Co.  of  New  York,  94  U.  S. 
535,  24  L.  ed.  148,  the  Supreme  Court  of  the 
United  States  stated  the  general  rule  thus, 
**A  state  has  the  right  to  impose  conditions 
not  in  conflict  with  the  Constitution  of  the 
United  States  on  the  doing  of  insurance  busi- 
ness within  its  territory  by  an  insurance  com- 
pany chartered  by  another  state,  or  to  exclude 
it  altogether. " 

It  would  seem  to  follow  logically  that  the 
state  might  require  all  persons  desiring  ta 
enter  upon  the  business  to  comply  with  tlie 
same  conditions  and,  if  necessary,  to  obtain 
a  charter  of  incorporation  in  order  to  such 
compliance.  An  effort  is  made  to  distinguish 
between  regulation  and  prohibition  and  to 
hold  that  the  Act  of  1870  Is  a  prohibition 
operating  upon  all  natural  persons  for  the 
benefit  of  corporations  who  are  thus  given 
an  oppressive  monopoly  of  the  business  of 
insurance  against  fire.  But  the  prohibition 
is  only  such  as  is  necessary  to  give  effect  to 
the  regulation  which  the  act  prescribes.  The 
act  implies  a  declaration  by  the  legislature 
that  the  business  of  insurance  against  fire 
affects  so  many  persons,  and  involves  such 
large  sums  of  money,  as  to  make  it  necessary 
for  the  public  protection  that  it  be  subjected 
to  the  supervision  and  control  of  the  govern- 
ment; that  the  supervision  required  is  such 
as  private  persons  cannot  be  compelled  to 
submit  their  business  conduct  to;  and  then 
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ezpTeasly  declares  that  all  persons  desiriDg 
to  embark  Id  the  business  must  procure  a 
charter  of  incorporation  for  that  purpose  be- 
cause corporations  are  subject  to  the  Fuper- 
vision  and  control  of  the  state  that  creates 
tbem.  This  is  regulative.  It  directs  the 
business  into  the  only  >thannel  that  admits 
the  necessary  measure  of  control  and  it  ncc- 
casarily  prohibits  the  business  outside  that 
channel . 

The  traffic  in  intoxicating  drinks  is  regu- 
lated by  law ;  but  the  regulation  prohibits 
absolutely  all  persons  from  enji^aging  in  it 
unless  they  have  first  secured  the  permission 
of  the  state  by  obtaining  a  license  under  the 
law.  Here,  as  in  the  Act  of  1870,  we  find 
permission  to  those  who  comply  with  the 
regulation,  and  prohibition  to  those  who  do 
DoL  The  practice  of  medicine,  the  sale  of 
drugs,  and  many  other  sorts  of  business  are 
regulated  by  law ;  but  the  regulation  would 
be  without  effect  if  it  did  not  include  a  pro- 
hibition directed  against  those  not  qualified, 
and  enforce  it  with  suitable  penalties.  The 
police  power  of  a  state  may  be  exerted  for 
tbe  complete  or  the  partial  control  of  a  given 
business.  It  may  prohibit  it  absolutely  to 
all  persons  for  the  purpose  of  suppression. 
It  may  permit  it  to  some  persons  and  under 
certain  restrictions  in  order  to  secure  control 
over  it  and  hold  it  within  proper  bounds. 
StoM  y.  MUsimjypiy  101  U.  8.  814,  25  L.  ed. 
1079.  The  Sunday  laws,  the  laws  against 
gambling,  against  lotteries,  against  disor- 
derly houses,  the  sale  of  liquors,  the  sale  of 
oleomargarine,  the  sale  of  drugs  and  many 
similar  Taws  afford  instances  ot  the  exercise 
of  the  police  power  for  the  complete  suppres- 
sion of  a  g|iven  line  of  employment,  or  for 
its  restriction  and  control. 

The  Act  of  1870  belongs  to  the  latter  class. 
It  does  not  prohibit  the  business  of  insurance 
but  regulates  it.  It  savs  to  all  persons  in- 
terested: ''If  you  wish  to  embark  in  this 
business  you  must  secure  a  charter  of  incor- 
poration so  as  to  subject  your  business  to  the 
visitorial  power  of  the  state.  If  you  will 
not  do  this  you  must  not  engage  in  insurance 
against  fire  at  all."  This  is  not  prohibition 
of  the  business,  for  the  business  is  distinctly 
aathorized.  It  is  an  effort  to  bring  it  under 
state  supervision  and  control,  by  requiring 
all  who  wish  to  enter  the  business  to  put 
themselves  in  a  position  where  the  insurance 
legislation  of  the  state  will  reach  them,  and 
the  insurance  department  of  the  state  can 
supervise  their  business,  and  compel  obser- 
vance of  the  law. 

Without  going  further  into  the  discussion 
we  may  now  state  our  conclusions  applicable 
to  the  case  before  us. 

1.  The  business  of  insurance  aeainst  loss 
by  fire  is  by  reason  of  its  magnitude,  its  im- 
portance to  property  owners,  and  the  nature 
of  the  business,  a  proper  subject  for  the  ex- 
ercise of  the  police  power  of  the  state. 

2.  The  Act  of  lb70  is  a  yalid  exercise  of 
the  police  power.  It  does  not  prohibit  but 
regulates  the  business.  It  ekcludes-no  one 
from  engaging  in  it,  but  prescribes  the  pre- 
liminaiT  qualification  necessary  for  all  alike, 
to  entitle  t^em  to  enter  the  business. 

8.  The  qualification  is  reasonable.     It  is 
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open  to  all  under  general  laws.  It  is  not 
burdensome.  Its  only  effect  is  to  secure 
adequate  capital  at  the  beginning,  and  state 
supervision  during  the  continuance  of  the 
business. 

4.  Upon  the  special  yerdict  judgment 
should  have  been  entered  in  favor  of  the  com- 
monwealth and  sentence  should  haye  beeD 
pronounced  under  the  Act  of  1870. 

That  this  may  now  be  done  thdjudgmefU  m 
reversed,  the  record  remitted,  and  v^proeedendo 
awarded. 

Dean,  J.,  dissenting: 

The  Act  of  the  4tli  of  February,  1870,  de- 
clares it  to  be  a  misdcnicnuor  for  any  person 
to  issue  a  policy  of  insurance  against  loss  by 
fire  or  lightning,  without  authority  beine 
expressly  conferred  so  to  do,  by  a  charter  <w 
incorporation  issued  according  to  law. 

The  defendant,  on  the  12th  of  March,  1804, 
issued  a  policy  to  James  Q.  Kimball  in  the 
sum  of  (1,000,  indemnifying  him  against 
loss  by  fire  on  his  household  furniture  con- 
tained in  his  dwelling  house  in  Philadel- 
phia, without  authority  expressly  conferred 
by  an  act  of  incorporation.  For  so  doing, 
he  was  indicted  and  tried  March  20,  1804. 
There  was  no  dispute  as  to  the  facts,  and  the 
jury,  in  a  special  verdict,  found  them  as 
stated.  The  court,  being  of  opinion  the  act 
was  unconstitutional,  entered  Judgment  on 
the  yerdict  for  defendant,  and  thereupon  the 
commonwealth  appealed. 

Unquestionably,  the  legislature  has  the 
authority  to  enact  any  law  ;iot  in  conflict 
with  the  constitution  of  the  state  or  of  the 
United  States.  The  right  to  limit  the  trans- 
action of  the  business  of  fire  insurance  to  in- 
corporated associations  is  not,  in  express 
terms,  forbidden.  But  the  right  of  natural 
persons  to  make  contracts  of  indemnity 
against  loss  by  fire  or  shipwreck  was,  for 
centuries,  before  the  adoption  of  the  consti- 
tution, a  common-law  right.  All  the  au- 
thorities, without  a  single  exception,  hold, 
that  under  the  constitutional  right  to  ac- 
quire, possess,  and  protect  property,  there  ia 
necessarily  included  the  right  to  make  rea- 
sonable contracts  concerning  it,  which  con- 
tracts are  protected  by  the  constitution. 

In  this,  all  agree.  And  all  agree,  furthei, 
that  the  legislature  may,  in  the  exercise  of 
its  police  power,  absolutely  forbid  contracta 
which  are  inimical  to  public  interests ;  and. 
second,  may  adopt  suitable  regulations  of 
contracts  for  the  protection  of  the  public. 

The  business  of  fire  insurance  being  one 
which,  from  its  nature,  involyes  contracts 
with  large  numbers  of  persons  in  all  parts 
of  the  commonwealth,  who  have  not  the  op- 
portunities of  gaining  the  information  nec- 
essary 10  intelligent  bargaining,  for  their 
better  security,  the  legislature  may  make 
such  regulations,  as  will  protect  them  against 
fraud  or  imposition.  It  may  require  that  all 
who  desire  to  transact  business  with  the  pub- 
lic shall  take  out  a  license,  shall  make  fre- 
quent reports  of  their  financial  condition, 
have  fixed  places  of  business  where  service 
of  process  can  h%  had  on  them ;  that  they 
shall  deposit  with  the  treasurer  or  other  of- 
ficer of  the  commonwealth  bonds  or  other 
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aecuriliei,  in  safflcient  amount  to  guarantee 
those  with  whom  they  contract,  against  loss ; 
and  generally,  may  make  all  reasonable  rules 
for  the  regulation  of  such  business.  But  can 
the  legislature  absolutely  forbid  the  making 
of  such  a  contract  by  individuals,  and  con- 
fer on  corporations  a  monopoly  of  such  bus- 
iness? 

Is  the  business  of  fire-insurance  deleterious 
to  the  public?  If  so,  the  legislature  may 
absolutely  prohibit  it.  But  no  one  contends 
that  it  is.  On  the  contrary,  it  is  admitted 
it  is  to  the  advantage  of  the  public.  The 
legislature  admits  this  by  expressly  author- 
izing artificial  persons  to  conduct  it.  If  such 
contracts  be  not  injurious  to  the  public,  and 
may  not  be  altogether  prohibited,  then  where 
is  the  authority  to  prohibit  one  class,  natural 
persons,  from  entering  into  them,  and  speci- 
ally empowering  another  and  numerically 
a  very  much  smaller  class,  artificial  persons, 
to  make  them?  In  so  doing,  the  state  grants 
a  monopoly  in  a  particular  business  to  a 
particular  class. 

As  is  said  in  substance  in  the  Slaughter- 
Haute  Oases,  88  U.  8.  16  Wall.  103,  21  L. 
ed.  417 ;  Alger  y.  Thaciier,  19  Pick.  54,  81 
Am.  Dec.  119 ;  Taylor  v.  Blanchard,  18  Allen, 
872,  90  Am.  Dec.  203,  and  many  other  cases, 
"^all  such  grants  relating  to  any  known  trade 
have  been  held  by  all  the  judges  of  Eng- 
land, .  .  .  to  be  void  at  common  law 
a9  destroying  the  freedom  of  trade,  discour- 
aging labor  and  industry,  reotraining  per- 
sons ~from  getting  an  honest  livelihood,  and 
putting  it  in  the  power  of  the  grantees  to 
enhance  the  pVice  of  commodities. " 

A  contract  of  indemnity  against  loss  by 
fire,  being  a  common- law  right,  it  cannot, 
by  legislative  grant,  be  monopolized  by  a 
small  'class,  unless  it  has  become  of  such 
public  concern  as  requires  its  exercise  by 
the  state  or  by  a  corporation  to  whom  the 
state's  power  is  immediately  delegated.  It 
may  be  admitted  that  the  business  of  con- 
structing and  operating  public  highways  for 
the  carriage  of  goods  and  travelers  is  exclu- 
sively in  the  state,  and  is  of  such  immediate 
public  interest  that  it  can  be  transacted  only 
by  the  state  and  such  corporations  as  the  state 
may  specially  authorize.  But,  to  carry  on 
this  business  at  all,  involves  a  right  of  em- 
inent domain,  which  the  state  alone  can  ex- 
ercise or  grant,  and  therefore  it  ought  not  to 
be  exercised  by  private  individuals.  There 
is  not,  and  never  was,  a  right  in  the  indi- 
vidual to  take  private  property  for  the  con- 
struction and  operation  of  a  public  highway, 
on  which  to  conduct  for  profit  the  business  of 
transportation ;  but  there  never  was  a  time 
that  the  individual  had  not  the  right  to  make 
a  contract  to  indemnify  his  fellow  against 
loss  by  fire.  This  act  is  not  obnoxious  to 
the  constitution,  because  it  authorizes  cor- 
porations to  insure  against  fire,  but  because 
It  prohibits  individuals  doing  a  like  busi- 
ness. It  grants  a  monopoly  of  a  particular 
business  to  a  particular  class ;  prohibits  all 
others  from  engaging  in  it.  This  the  legis- 
lature may,  in  the  exercise  of  its  police 
power,  in  some  cases  do.  It  may  declare 
that  females  shall  not  be  employ^  in  some 
avocations;    that  children   under  a  certain 
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age  shall  not  be  employed  in  mines  or  fac- 
tories; that  none  but  men  of  good  repute 
shall  sell  liquor  by  retail ;  and  the  wisdom 
of  such  legislation  is  not  a  question  which 
the  courts  can  consider,  for  it  is  adopted  to 
promote  the  health,  morals,  and  good  order 
of  the  public. 

That  in  some  of  the  states,  the  legislature 
has  restricted  the  business  of  banking  to  cor- 
porations, has  no  analogy  to  the  case  m  hand. 
The  banking  intended  to  be  restricted  by  the 
New  York   act  was  issuing  of  notes,  receiv- 
ing of  deposits  and  discounting.     In  Feopls 
▼.  XJUea  Ins,  Co,,  15  Johns.  358,  8  Am.  Dec 
248,  and  Bristol  v.  Barker,  14  Johns.  205,  it 
was  held  that  the  act  was  only  a  restraint nir 
and  regulating  act,  applying  to  associations 
of  individuals ;  that  as  to  them,  to  do  a  bank- 
ing business  they  must  have  corporate  au- 
thority.   That  an  individual  was  not  prohib- 
ited from  doidg  a  banking  business,  except 
as  to  issuing  bank  notes.    It  has  always  been 
held    to  be  within  the  police  power  of  the 
legislature   to  restrict  tiie  issuing  of  notes 
intended  to  pass  as  money,  to  corporationa. 
It  is  a  matter  of  which  concerns  the  entire 
public,  who  have  no  opportunity  in  the  hurry 
of  every-day  business  transactions  of  life,  to 
ascertain  the  value  of  the  promise  which  is 
tendered  as  money.     But  in  a  contract  of  in- 
demnity, why  should  not  the  citizen  make 
his  contract  when  and  where  the  price  and 
security  suits  him  best?    Why  should  the 
legislature  take  from  the  whole  people  their 
common-law  right  of  contract  for  insurance, 
and  grant  it  to  a  particular  class?    Where 
is  there  the  semblance  of  the  constitutional 
exercise  of  the  police  power  in  this?    Under 
the  Corporation  Act  of  1874,   and  supple- 
ments, corporations  for  almost  every  busi- 
ness are  authorized,  such  as  supplying  ice, 
printing  and  publishing,  conducting  hotels, 
drove-yards,  llvery-staDles,  lumbering,  quar- 
rying,   mining,    brewing,    distilling,    im- 
provement and  sale  of  real  estate.    In  fact, 
almost  every  kind  of  business  can  be  trans- 
acted by  incorporated  companies.     All  con- 
cern the  public.    If  this  act  be  constitutional, 
the  legislature  can  prohibit  the  transaction 
of  any  business,  if  not  conducted  by  corpo- 
rations under  the  Act  of  1874,  and  under  the 
pain  of  imprisonment  forbid  the  individual 
engaging  in  any  business  whatever. 

It  18  partemalism  to  assume  that  citizens 
are  incapable  of  prudently  contracting  with 
reference  to  their  property  without  an  express 
ffrant  of  the  state  in  the  shape  of  corporate 
minchise,  to  one  of  the  contracting^  parties. 
It  is  an  assumption  that  the  citizen  is  a  child, 
needing  the  tutelage  and  protection  of  the 
legislature  in  the  ordinary  affairs  of  business 
\m  or  else  it  is  a  species' of  tyranny  in  gov- 
ernment like  that  of  Turkey,  where  the  rights 
to  produce,  manufacture,  and  trade,  are  all 
the  subject  of  grant  from  the  sultan. 

If  the  exercise  of  the  right  of  contract  to 
indemnify  be  injurious  to  the  public  then  it 
ought  to  be  prohibited ;  if  beneficial,  it  ought 
not  to  be  monopolized  by  a  few. 

The  rule  to  be  educed  from  Budd  v.  New 
York,  148  U.  8.  523.  86  L.  od.  250,  the  mewjk- 
tor  Cases  ;  the  Sinking-Fund  Gases,  99  U. 
S.  700,  25  L.  ed.  496,  and  all  the  cases  where 
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the  police  power  of  the  state  is  discussed, 
is,  that  while  a  business  affected  by  a  pub- 
lic interest  may  be  regulated,  yet  when  not 
inimical  to  the  health,  morals,  or  safety  of 
the  people,  it  cannot  be  prohibited.  I  do 
not  think  an  exclusive  grant  to  a  class  is 


regulation  ;  that  is  prohibition  of  all  others, 
and  is  therefore  unconstitutional. 

The  iudj^ment  in  my  opinion  should  be 
affirmed,  and  the  appeal  dismissed. 

Sterrett.  Gh.  J,,  and  Chreen  J.,  concur 
in  this  dissent. 
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Rufus  0.  JEFFERSON  «<  0^.,  AppU,, 

V. 

Carl  ASCH  et  at, 
4fi8  Minn.  410.) 

*A  strani^er  to  a  contract  between  oth^ 

in  whloh  one  of  the  parties  promises  to  do 


*Headnote  by  Gilitllan,  Oh.  J. 


somethiiifr  for  the  benefit  of  tuob  stranffer,  there 
being  notbiosr  but  the  promise,  oo  ooosideration 
from  such  stranger,  and  no  duty  or  obligation  to 
him  on  the  part  of  the  promisee,  cannot  recover 
upon  it. 

(June  8.  laoCU 

APPEAL  by  plaintiffs  from  an  order  of  the 
District  Court  for  Ramsay  County  sus- 
taining a  demurrer  to  the  complaint  in  an  ao- 


NoEb—JZit^  of  a  tMrd  party  to  sue  upon  a  eontract 
made  for  Mb  heneftL 
L  TJie  doctrine  of  eonaideratUm. 
n.  Hu  qucution  of  privUv, 
UL  Oenetal  rules  as  to  party  to  auc. 
IV.  Qruunds  uphiUding  action. 

a.  In  general, 

b.  Money  hcui  and  received, 
o.  Implied  promise. 

d.  There  mud.  be  an  aettuil  benefit, 
y.  The  statute  of  frauds^ 
VL  JJmttation  of  the  rule, 
TTL  Desianation  of  such  party. 
YTIL  Parol  evidence  to  prove  party, 
IX.  Necesattv  of  delivery. 
X.  Necessity  of  assent  and  knotdedoe. 
XI.  Effect  of  ossenL 
XIL  Election  of  remedies. 

XIII.  Release  of  the  promisem 

XIV.  As  a  defense  to  an  action^ 

XV.  Action  maintainable  by  eUher  party. 

X  VL  State  doctrines, 
XV IL  Not  maintainaljlle, 
XVnL  Contracts  under  seai, 

XIX.  Insurance  contracts, 
XX.  Partnership  transactions, 

XXL  Purchase  subject  to  a  lien^  debt,  or  mortoage, 
XXIL  State  statutes. 
T'JgTir.  The  EngUsh  doctrine. 

The  decision  in  the  principal  ease  in  which  the 
plaintlif  sought  to  talce  advantage  of  the  defend- 
ant's bond,  an  Insdrument  under  seai.  Is  in  keeping 
with  the  doctrines  established  by  the  courts,  the 
freneral  rule  in  favor  of  such  actions  being,  that  in 
order  to  entitle  a  third  party  to  sue  upon  a  con* 
tract  made  for  his  benefit,  there  must  be  a  valid 
and  binding  contract  entered  into,  upon  a  suffi- 
cient consideration,  between  the  promisor  and  the 
promisee,  with  the  express  intention  of  Iwneflting 
the  third  party,  to  whom  the  promisee  is  under 
Bome  legal  obligation. 

The  mere  fact,  however,  that  the  party  to  be 
benefited  is  not  named,  has  no  prior  knowledge  of 
the  nromise,  makes  no  difference  provided  he  sub- 
KQoently  assents  to  or  takes  advantage  of  the 
transaction,  the  contract  or  promise  thereby  be- 
coming irrevocable,  parol  evidence  being  admlssi- 
Vle  to  prove  his  identity.  See  heads  VIL,  VUL,  X., 
SDdXL 

Moreover  it  is  not  necessary  that  the  contract 
ibould  be  delivered  to  him.    Head  IX. 

The  principleR  upon  which  the  right  has  been 
founded  are  in  many  cases  those  applicable  to  the 
iction  of  money  had  and  received  by  one  party  for 
the  use  of  another,  and  such  as  are  established  by 


law  upon  the  ground  of  an  implied  promise.  Head 

rv. 

It  has  been  repeatedly  held  that  In  order  to  en- 
title tbe  plaintiff  to  succeed,  the  case  must  come 
within  the  limits  fixed  by  the  rule  which  will  not 
be  extended  beyond  the  theory  fixed  and  declared 
by  the  authorities  supporting  ic    Head  VL 

Upon  the  question  whether  or  not  the  doctrine 
applies  to  contracts  under  seal,  the  authorities  are 
divided  in  their  opinion,  but  there  would  seem  to 
be  an  inclination  tn  the  later  ones  to  apply  the  rule 
In  such  cases.    Head  XVm. 

With  reference  to  the  provisions  of  the  statute 
of  frauds  applying,  the  deciflions  would  seem  to  be 
almost  unanimous  in  their  holding  that  the  ordi- 
nary esse  of  a  promise  made  to  a  debtor,  upon  a 
sufficient  new  consideration,  to  pay  the  debt  owing 
by  him  to  his  creditor  does  not  come  within  the 
statute,  and  that  the  creditor  can  sue  thereon  in 
his  own  name.    Head  V. 

A  Uurge  number  of  the  oases  in  which  the  doo- 
trine  has  been  applied  have  been  those  of  a  pu^ 
chase  of  property  subject  to  a  debt^  lien,  or  mort- 
gage, wherein  tiie  purchaser  has  undertaken  to 
pay  and  discharge  such  incumbrance,  the  court 
applying  the  doctrine  in  such  cases  where  there 
has  been  a  debt  enf  6rcible  against  the  vendor  of 
which  the  purchaser  has  assumed  the  responsibil- 
ity.   Bead  XXI. 

The  doctrine  has  also  been  applied  in  insurance 
cases  and  in  partnership  transactions.  Heads 
XIX.,  XX. 

It  will  be  found  that  its  application  has  been 
greatly  assisted  by  the  4>ro visions  of  the  state  stat- 
utes and  codes,  under  which  the  right  of  action  Is 
vested  in  **the  real  party  in  mterest."  Head 
XXU. 

The  English  theory  which  has  been  opposed  to 
such  actions  woula  also  seem,  by  the  more  recent 
decisions,  to  be  conforming  more  nearly  to  the  rule 
in  equity,  and  this,  owing  to  the  fact  that  since  the 
passing  of  the  Judicature  act  in  that  country,  the 
rules  of  law  and  equity  are  blended,  tbe  acts  pro- 
viding that  wherever  there  is  a  conflict  between 
them  the  rules  of  equity  shall  prevaiL  The  case  of 
Qandy  v.  Gandy,  infra^  decided  since  tbe  passing 
of  such  acts,  would  seem  to  bear  out  this  conten- 
tion.   HeadXXIIL 


L  The  doctrine  of  camMieTaiijOfn. 

As  a  general  rule,  all  that  the  law  requires  with 
reference  to  the  consideration  is,  that  it  be  of  some 
value,  however  slight  that  may  be,  provided  there 
is  no   fraud   in   the   transaction.    Spangler  v. 
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See  also  20  L.  R.  A.  851;  31  L.  R.  A.  802:  32  L.  K.  A.  Tj.m;  37  L.  R.  A.  S&2;  42 
]..  R.  A.  514;  44  L.  R.  A.  170,  273. 
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tion  brought  to  enforce  a  bond  given  by  a 
contractor  to  bold  harmless  the  owner  of  cer- 
tain premises  which  the  contractor  bad  under- 
taken to  repair.    Ajprmed. 
The  facts  are  stated  in  the  opinion. 
Mr,  Owen  Morris,  for  appellants: 
The  party  for  whose  sole  benefit  a  contract 
is  evidently  made,  may  sue  thereon  in  his  own 


name,  although  the  engagement  be  not  directly 
to  or  with  him. 

AUen  y.  Thomas,  8  Met  (Ky.)  196,  73  Am. 
Dec.  109. 

When  one  person,  for  a  valuable  considera- 
tion, engages  with  another,  by  simple  contract, 
to  do  some  act  for  the  benent  of  a  third,  the 
latter,  who  would  enjoy  the  benefit  of  the  act^ 


BprlDfcer,  SS  Pa.  454;  Pleroe  v.  FuUer,  8  Mass.  283, 5 
Am.  Deo.  102. 

A  consideration  Is  sufficient  if  It  arises  from  any 
act  of  the  plaintiff,  from  which  the  defendant  or  a 
Btran^r  derives  any  benefit,  however  small,  if  such 
act  is  performed  by  the  plaintiff  with  the  assent, 
express  or  implied,  of  the  defendant,  or  by  reason 
of  any  damage,  or  any  suspension  or  forbearance 
of  the  plalntiff*8  right  at  law  or  in  equity,  or  any 
poeeibility  of  loss  occasioned  to  the  plaintiff  by  the 
promise  of  another,  although  no  actual  benefit  ac- 
crues to  the  party  undertaking  it.  Esling  v.  Zant- 
Eingcr,  18  Pa.  60;  Hind  v.  Boldshlp,  2  Watte,  104. 

It  is  not  material  that  any  actual  benefit  should 
accrue  to  the  party  undertaking  it.  Cabot  v.  Has- 
kins,  8  Pick.  02. 

The  consideration  need  not  be  a  benefit  to  the 
defendant,  any  loss  or  disadvantage  to  the  plain- 
tiff, by  giving  up  some  right  against  a  third  per- 
son, or  agreeing  to  abandon  or  delay  enforcing 
some  right  against  him,  being  sufficient.  Bills  v. 
Clark,  110  Mass.  880, 14  Am.  Rep.  600. 

It  iP  not  essential  that  the  person  to  whom  the 
consiueration  moves  should  be  benefited,  provided 
the  person  from  whom  it  moves  is  In  a  legal  sense 
injured.  St.  Mark^s  Church  in  Newcastle  v.  Teed, 
12U  N.  Y.  688. 

The  injury  may  consist  in  a  compromise  of  a  dis- 
puted claim,  or  the  forbearance  to  exercise  a  legal 
right,  the  alteration  of  position  being  regarded  as  a 
detriment  that  forms  a  consideration  independent 
of  the  actual  value  of  the  right  forborne.  St. 
Mark's  Church  in  Newcastle  v.  Teed,  120  N.  Y.  683. 

The  consideration  must  be  sufficient  in  order  to 
change  the  position  of  the  parties.  Robinson  v. 
Gilman,  48N.  H.  401;  Oarnahan  v.  Tousey,  08  Ind. 
661;  Rodenbarger  v.  Bramblett,  78  Tnd.  213;  Worley 
V.  Sipe,  HI  Ind.  238;  Pope  v.  Porter,  88  Fed.  Rep.  7; 
Cottage  Street  M.  B.  Church  v.  Kendall,  121  Mass. 
628,  28  Am.  Rep.  286. 

A  promise  made  in  consideration  of  another 
promise  is  sufficient.  Davis  v.  Calloway,  30  Ind. 
112.  06  Am.  Dec.  670;  Helms  v.  Kearns.  40  Ind.  124. 

There  must  be  a  legal  foundation  for  a  promise, 
either  an  actual  damage  or  a  suspension  or  for- 
bearance of  a  right,  or  a  possibility  of  loss  occa- 
sioned to  the  one  to  whom  the  promine  is  made,  to 
give  it  validity.    Cabot  v.  Haskins.  8  Pick.  02. 

Where  a  contract  creates  a  duty  or  relation  in 
the  nature  of  a  trusty  the  action  is  maintainable, 
the  consideration  retained  being  regarded  as  held 
in  the  nature  of  a  trust  for  the  persons  indicated 
by  the  contract.  Follansbee  v.  Johnson,  28  Minn. 
811. 

And  it  is  not  necessary  that  there  should  be  any 
consideration  passing  from  ttie  third  person,  it  be. 
ing  sufficient  that  the  promise  was  made  by  tbe 
promisor  upon  a  sufficient  consideration,  as  be- 
tween himself  and  his  immediate  promisee;  the 
third  person,  adopting  the  act  of  the  promisee  by 
obtaining  the  promise  for  his  benefit,  brings  him- 
self into  privity  with  the  promisor  and  entitles  him 
to  enforce  the  promise  as  if  made  directly  to  bim. 
Thorp  V.  Keokuk  Coal  Co.  of  New  York,  48  N.  Y.  263. 

The  consideration  need  not  move  from  such  third 
party.    Dean  v.  Walker,  107  111.  510. 47  Am.  Rep.  467. 

It  is  not  necessary  that  the  consideration  should 
move  from  the  plaintiff,  it  is  sufficient  that  the 
promise  Is  made  upon  a  valid  consideration  mov- 

86L.RA. 


ing  from  such  third  party.  Judsoo  y.  Oraj,  IT 
How.  Pr.  206:  Wililamson  Stewart  Paper  Oo,  v. 
Seaman,  20  Ul.  App.  68. 

In  all  such  cases  the  consideration  of  tbe  proin- 
ise  is  tbe  same  as  that  for  any  other  stipulation  of 
tbe  contract.  Grant  v.  Diebold  Safe  ft  liock  Oo.  87 
Wis.  72. 

The  consideration  of  tbe  contract  between  4h» 
two  parties  for  the  benefit  of  a  third  is  the  oonald- 
eration  for  the  promise  to  the  third.   JMd. 

Yet  neither  at  law  nor  in  equity  is  a  bare  recip- 
ient a  party  to  the  contract,  no  consideration  mov- 
ing  from  him  to  support  one.  and  though  be  is  the 
representative  of  the  beneficiary  to  reoeiye  the 
promise,  he  is  not  necessarily  his  representatf  re  to 
enforce  iU  Bdmundson  v.  Penny,  1  Pa.  884, 44  Am. 
Dec.  187. 

Before  such  an  action  can  be  maintained.  It  must 
be  shown  that  there  was  a  consideration  for  the 
promise  moving  to  the  defendant,  either  from  the 
plaintiff,  or  tbe  other  party,  the  promisee.  Wy- 
man  v.  Smith,  2  Sandf.  881,  887. 

In  such  cases,  tbe  controlling  circumstance,  tn 
general.  Is  the  question  whether  the  money  or 
property  has  been  received  by  the  defendant  for 
the  plaintiff*s  use.   Ibid. 

Tbe  placing  of  money  in  the  hands  of  the  prom- 
isor under  bis  promise  to  pay  it  orer  is  a  sufficient 
consideration.    Perry  v.  Swasey,  12  Cusb.  88. 

Where  the  agreement  consists  of  something  bene- 
ficial to  and  received  by  the  promisor,  to  reader 
tbe  promise  valid  when  not  in  writing.  It  must  be 
founded  upon  a  consi<leratlon,  and  arise  out  of  a 
transaction,  by  tbe  terms,  or  by  force  of  whlcb,  tiie 
promisor  becomes  substantially  tbe  debtor  of  the 
promisee,  in  respect  to  the  same,  and  to  the  amount 
which  he  agrees  to  pay,  so  that  making  payment 
according  to  tbe  terms  of  the  promise  will  be  a 
satisfaction  of  bis  own  debt,  and  the  discharge  of 
an  obligation  resting  upon  him  as  a  principaL 
State  Bank  at  New  Brunswick  v.  Mettler.  8  Bosw. 
802,  806. 

The  receipt  of  the  money  Is  a  sufficient  consid- 
eration for  tbe  promise  to  pay.  Kollock  v.  Parcber, 
62  Wis.  803;  Lucas  v.  Chamberlain,  8  B.  Mon.  276. 

The  true  rule  is  that  the  new  '^original  considera- 
tion** spoken  of  must  be  such  as  to  shift  the  actual 
indebtedness  to  the  new  promisor,  so  that  as  be* 
tween  bim  and  the  original  debtor  he  must  Ix 
bound  to  pay  the  debt  as  his  own,  the  latter  stand- 
ing to  him  in  the  relation  of  surety.  Kingsley  ▼, 
Balcome,  4  Barb.  180. 

The  promisor  becoming  the  custodian  and  trustee 
of  ;a  fund  actually  belonging  to  the  beneficiary  iff 
the  one  instance,  while  he  undertakes  to  pay  tbe 
money,  or  do  some  act  in  consideration  of  a  benefit 
conferred  upon  himself  In  the  other.  Guthrie  v. 
Kerr,  86  Pa.  803. 

The  consideration  and  promise  making  it  plainly 
the  defendants  duty  to  pay  the  plaintiff,  and  im- 
plying a  promise  equal  to  a  trust,  the  right  of  ac- 
tion being  equal  in  the  one  case  as  in  the  other, 
that  is  to  say,  in  the  case  of  such  promise,  as  in 
that  of  a  trust.    Lawrence  v.  Fox,  20  N.  Y.  268. 

The  consideration  or  moilve  of  tbe  promise  must 
be  known  to  the  promisor.  BUfs  v.  Clark,  110  Mass. 
888, 14  Am.  Rep.  609. 

In  Machlas  Hotel  Co.  v.  Ooyle,  86  Me.  406, 68  Am. 
Dec.  712,  it  was  held  that  a  party  for  whose  benefit 
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may  maintaiD  an  action  for  the  breach  of  such 
enirafrement. 

This  principle  extends  beyond  mere  simple 
ooDtracU,  and  is  applicable  to  contracts  unaer 
seal. 

KimbaU  v.  JITcy^,  17  Wis.  696;  KeOer  t. 
Niagara  F,  ln$,  Co.  16  Wis.  588,  84  Am.  Dec 
714;  Carnegie  t.  Morriion,  2  Met  881;  Brewer 


▼.  Dyer,  7  Cash.  387;  MeDavoeU  v.  Laev,  85 
Wis.  175;  KimbaU  y.  Nogee  and  Brexoer  y. 
Lyer^  eupra. 
Mr,  I\  W.  Zollaukn,  for  respondents: 
The  common-law  rule  \a  that  only  parties  in 
privity  of  contract  and  parties  to  the  consider- 
ation can  sue,  and  this  rule  still  prevails  in 
most  of  the  New  England  states 


a  contract  was  made,  might  sue  thereon  In  his  own 
name,  witbout  reference  to  the  manner  In  which 
be  acted  at  the  time  of  the  formation  of  the  oon- 
tract,  (f  the  consideration  be  derived  from  a  party 
to  the  suit.  ^Bobbins  v.  Ayers,  10  Mo.  688,  17  Am. 
Decl2&. 

Tbe  question  as  to  the  snfflcieDcy  of  the  consid- 
eration, was  raided  in  St.  Mark*s  Church  in  New- 
castle ▼.  Teed«  120  N.  Y.  688,  but  the  court  followed 
the  doctrine  laid  down  in  Todd  v.  Weber,  96  N.  Y. 
181. 194,  47  Am.  Bep.  20,  holdinir  that  a  party  for 
wboee  benefit  a  promise  is  made,  may  sue  thereon 
In  asBumpsit,  even  if  the  consideration  arose  be- 
tween tbe  promisor  and  a  third  person. 

It  has  been  held  that  in  all  these  cases,  founded 
on  a  new  and  original  consideration  of  benefit  to 
tbe  defendant,  or  harm  to  the  plaintiff  moving  to 
the  party  making  the  promise,  either  from  the 
plaintiff  or  the  original  debtor,  the  subsisting  lia- 
hility  of  the  original  debtor  Is  no  objection  to  the 
recovery.  Farley  v.  Cleveland,  4  Cow.  488,  15  Am. 
Dec.  887;  Cleveland  v.  Earley,  0  Cow.  680. 

In  Lawrence  v.  Fox,  20  N.  T.  268,  the  court  held 
that  the  above  case  bad  never  been  doubted  as 
sound  authority,  and  put  at  rest  the  objection  that 
the  defendant's  promise  was  void  for  want  of  oon- 
tideration. 

Where  a  debtor  engaged  the  defendant  to'pay 
ber  debt,  and  put  money  into  his  hands  for  that 
purpose,  and  he  promised  to  perform  the  action  and 
tbe  promise  was  made  known  to  the  plaintiff,  the 
court  held  this  raised  a  good  implied  promise  to 
pay  tbe  p1aintlf^  and  that  the  money  received  by 
the  defendant  from  the  debtor  for  the  payment  of 
ber  debt  was  a  consideration  for  his  promise  to  pay; 
the  law  created  the  privity  and  enabled  the  party  to 
be  benefited  by  the  promise  to  treat  it  as  a  consld- 
eratlon  moving  from  him.  Perry  v.  Swasey,  12 
Cu8b.86. 

But  the  courts  have  stated  that  the  plaintiff  must 
he  tbe  person  from  whom  theconfiideration  moved, 
and  that  therefore  a  stranger  cannot  sue  upon  such 
contract,    Mellen  v.  Whipple,  1  Gray,  817. 

Where  the  purchaser  of  goods  gave  the  vendor 
an  order  to  deliver  them  to  a  third  party,  which  the 
latter  accepted,  it  was  held  that  such  third  party 
eould  not  maintain  an  action  upon  such  agreement 
without  showing  a  consideration  between  the  par- 
ties to  the  action.  Cottage  Street  M.  B.  Church  v. 
Kendall,  121  Mass.  628.  28  Am.  Rep.  286. 

8o  where  a  testator  gave  a  certain  legacy  by  bis 
will,  which  he  afterwards  revoked  by  codicil  and 
sa\e  the  same  to  another,  upon  the  latter*8  promise 
to  pay  the  former  Intended  legatee,  the  court  held 
that  no  consideration  moved  from  the  first  legatee 
to  the  testator,  and  that  the  case  came  within  the 
leneral  rule  prohibiting  such  actions.  Linnenuio 
V.  Morose'  Estate,  96  Mich.  178. 

Again,  where  a  debtor  requested  a  debtor  of  his 
to  place  the  amount  to  the  credit  of  his  creditor, 
which  act  was  done,  it  was  held  in  an  action  by  the 
creditor  to  recover  the  amount  so  deposited  and 
placed  to  his  credit,  that  the  action  would  not  lie 
aa  he  was  n  stronger  to  the  consideration  and  to  the 
contract,  there  being  nothing  in  tbe  instrument  to 
prevent  an  attack  upon  it  for  fraud  or  mistake,  the 
plaintiff  parting  with  nothing  as  a  consideration, 
never  having  possession  of  the  certificate,  tbe  de- 
fendants being  entitled  to  withdraw  the  credit 


before  the  plaintiff  was  involved  In  a  loss  by  their 
doing  so,  which  they  did  and  so  informed  the  plain- 
tiff.   Robertson  v.  Reed,  47  Pa.  Uh, 

And  again,  in  Fairchild  v.  Feltman,  82  Hun,  308, 
a  debtor  promised  his  creditor  to  pay  the  debt 
owing  to  him  to  the  creditor  of  the  latter.  It  was 
held  that  no  action  would  lie  against  the  debtor  as 
upon  a  contract  made  for  tbe  benefit  of  a  third 
person,  the  consideration  being  past  and  not  suf- 
ficient. Kelly  V.  Roberts,  40  N.  Y.  432,  to  the  same 
effect, 

IL  The  Question  of  ffrUrtty. 

The  general  rule  is,  that  there  must  be  privity  of 
contract  between  the  parties.    Second  NaL  Bank  . 
of  St.  Louis  V.  Grand  Lodge  of  Free  and  Accepted 
Masons  of  Missouri,  96  U.  8. 123, 26  L.  ed.  75. 

It  is  an  essential  element  In  all  contracts.  Mellen 
V.  Whipple,  1  Gray,  a7. 

And  therefore  strangers  to  the  contract  cannot 
sue  thereon.  Davis  v.  Clinton  Water  Works  Co.  64 
Iowa,  60,  87  Am.  Rep.  185;  Ely  mire  v.  Boistle.  6 
Watts,  188,  81  Am.  Dee.  458;  Mellen  v.  Whipple, 
supra. 

It  is  not  every  promise  made  by  one  to  another, 
from  the  performance  of  which  a  benefit  may 
inure  to  a  third,  which  gives  a  right  of  action  to 
such  third  person,  he  being  neither  privy  to  the 
contract,  nor  to  the  consideration.  Burton  v.  Lar- 
kin,  86  Kan.  246, 69  Am.  Rep.  54L 

While  at  law  strict  privity  of  contract  is  essen- 
tial, in  equity  the  rule  is  different,  the  latter  courts 
holding  such  a  pvomise  enfordble  in  an  action 
brought  in  such  parties*  name.  Camahan  v. 
Tousey,  98  Ind.  661;  Bodenbarger  v.  Bramblett,  78 
Ind.  218;  Worley  y.  Slpe,  HI  Ind.  288. 

A  third  person  for  whose  benefit  a  contract  is 
made,  does  not  in  all  cases  have  a  right  of  action; 
to  entitle  him  thereto  there  must  be  some  privity 
between  bim  and  the  promisee,  some  obligation  or 
duty  owing  from  the  latter  to  him,  giving  him  a 
legal  or  equitable  claim  to  the  benefit  of  the  prom- 
ise, or  an  equivalent  from  him  personally.  Ferris 
V.  Carson  Water  Co.  16  Nev.  44, 40  Am.  Rep.  4%. 

A  legal  obligation  or  duty  owing  from  the  prom- 
isee to  hira.  the  plaintiff,  will  so  connect  him  with 
tbe  transaction  as  to  be  a  substitute  for  any  privity 
with  the  promisor,  or  the  consideration  with  the 
promisee,  the  obligation  of  the  promisee  f  umlshin^r 
an  evidence  of  the  interest  of  the  latter  to  benetlt 
him  and  creating  a  privity  by  substitution  with  the 
promisor.  Ibid.;  Yrooman  v.  Turner,  60  N.  Y.  284, 
25  Am.  Rep.  195. 

The  legal  right  of  a  party  to  assert  that  the  per- 
formance of  a  contract  made  between  two  others 
for  his  benefit  cannot  be  revoked  or  modified  with  • 
out  his  consent  rests  in  the  nature  of  an  express 
promise  on  the  part  of  the  person  whom  he  seelkS 
to  charge,  and  thus  raises  a  privity  of  contract. 
Frank  v.  New  York,  L.  B.  ft  W.  B.  Co.  7  K.  Y.  8.  R. 
814. 

In  such  a  case  there  is  a  privity  of  oontraot  aris- 
ing out  of  such  express  promise,  the  consideration 
between  the  promisor  and  promisee  being  sufficient 
to  support  it.    Esllng  v.  Zantzinger,  18  Pa.  50. 

And  when  it  is  proved  that  tbe  defendant  has  re- 
ceived the  money,  the  law  creates  the  privity  and 
Implies  the  promts ^  Hall  v.  Marston,  17  Mass.  575; 
Perry  v.  Swasey.  12  Gush.  86;  Frost  v.  Gage,  1  Allen. 
'ML 
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Exchange  Bank  of  8t.  Lovis  ▼.  Bice,  107 
Mass.  87,  9  Am.  R^p.  1;  EUis  v.  Clark,  110 
Mass.  889,  14  Am.  Rep.  609. 

As  also  in  some  classes  of  cases  in  the  state 
of  IlliDois. 

Neuhrecht  ▼.  8antmei/er,  60  HI.  74. 

While  it  is  true  that  tiie  rule  has  been  re- 
laxed in  many  states,  vet  it  has  always  been 
stiict  in  the  case  of  sealed  instruments. 


Story,  Cont.  §  578,  p.  525.  and  note  16;  Par- 
sons. Cont  p.  468  (bottom  paging  498). 

The  decisions  have  not  relaxed  the  rule  so 
far  as  to  hold  that  a  covenant  may  be  sued 
upon  by  the  person  for  whose  benefit  it  is 
made,  it  he  is  not  a  party  to  the  deed. 

Moore  y.  Hauet,  64  111.  163. 

The  rule  in  Bennett  v.  McOrade,  15  Minn. 
182,  and  Blosson  ▼.  Fergtuon,  81  Minn.  448,  in 


And  enables  the  party  to  be  benefited  to  treat  it 
as  n  coDSlderatlon  movincr  from  him.  Perry  ▼. 
Swasey,  supra;  Markle  v.  Western  U.  Teleg.  Co.  19 
Mo.  App.  80;  Hall  v.  Marston,  BUpra;  Jones  v.  Hlff- 
f  ins.  80  Ky.  409. 

The  rule  upholding  such  actions  does  not  depend 
upon  the  srround  of  any  actual  or  supposed  rela- 
tionship t>etween  the  parties,  nor  upon  the  reason 
that  the  defendant  impliedly  contracts  as  agent  of 
the  prinoipaJ.  but  it  rests  upon  the  broader  basis  of 
privity  of  contract  established  by  the  law  owing  to 
the  parties*  actions,  upon  which  the  promise  and 
obligation  were  founded.  Brewer  v.  Dyer,  7  Gush. 
'887. 

And  where  one  contracts  for  value  by  simple 
contract  to  pay  money,  or  do  some  other  act  for 
the  benefit  of  a  third  person^  the  latter  for  whose 
benefit  it  is  made,  may  recover,  the  only  objection 
to  his  recovery  being  the  want  of  privity.  Bo- 
hanan  v.  Pope,  4S  Me.  08. 

In  the  case  of  an  action  brought  against  a  water 
company  for  the  non-suppiy  of  water  for  the  pur- 
poses of  eztinguisblng  a  fire,  by  reason  of  which 
the  plaintiff  sustained  damage,  the  plaintiff  claim- 
ing  the  benefit  of  the  contract  between  the  defend- 
ant and  the  town,  the  court  held  the  plaintiff  could 
not  maintain  an  action  against  the  water  company 
under  its  contract  with  the  town,  there  being  no 
privity  of  contract  between  the  plaintiff  and  the 
defendant  company.  I^rris  v.  Oarsoo  Water  Oo. 
IB  Nev.  44, 40  Am.  Rep.  485;  Davis  v.  Clinton  Water 
Wcrks  Oo.  54  Iowa,  £0, 87  Am.  IS^p.  185. 

AS  to  the  right  of  a  party  to  sue  a  water  company 
for  loss  occasioned  by  an  Inadequate  water  supply 
under  a  contract  made  witii  a  municipality,  see 
Howsmon  v.  Trenton  Water  Go.  (Mo.)  28  L.  B.  A. 
14B,  and  note  thereto. 

Where,  in  order  to  become  a  member  of  an  asso- 
ciation, a  party  signed  a  by-law  by  which  memt)ers 
were  liable  'Un  their  individual  as  well  as  their  col- 
lective capacity**  for  all  monies  loaned  to  the  asso- 
ciation, it  was  held  that  he  was  not  personally  li- 
able for  money  subsequently  lent,  in  the  absence  of 
evidence  that  it  was  lent  on  the  faith  and  credit  of 
the  by-law,  there  being  no  privity  between  the 
plaintiff  and  the  defendant,  or  consideration  for  a 
demand  between  them.  Flint  v.  Pierce,  99  Mass.  68, 
96  Am.  Dec.  691. 

in.  Oeneral  rules  as  to  party  to  sua. 

It  Is  a  fundamental  rule,  that  no  person  oan 
maintain  an  action  respecting  a  subjeot-nuitter  In 
respect  to  which  he  has  no  interest,  right,  or  duty, 
either  personal  or  fiduciary.  Baxter  v.  Baxter,  43 
K.  J.  Eq.  82. 

Ko  action  can  be  brought  upon  a  oontract,  ex- 
cept by  a  party  to  it.    Bohanan  v.  Pope,  42  Me.  96. 

The  parties  to  a  contract  being  the  persons  in 
whom  the  legal  interest  in  the  subject-matter  is 
deemed  to  be  vested.  Treat  y.  Stanton,  14  Conn. 
44& 

Therefore  a  promise  made  by  one  person  to 
another  for  the  benefit  of  a  third  person,  a  stranger 
to  the  consideration,  will  not  support  an  action  by 
the  latter.  Rogers  v.  Union  Stone  Go.  180  Mass.  581, 
80  Am.  Rep.  478,  following  Exchange  Bank  of  St. 
Louis  ▼.  Rioe,  107  Mass.  87, 0  Am.  Rep.  1. 

It  is  an  inflexible  rule  of  the  common  law  that  a 
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right  of  action  on  a  contract  to  warrant  any  re- 
covery must  arise  upon  a  contract  made  by  the 
party  to  the  record.  Litchfield  v.  Garxatt,  10  Micb. 
426. 

A  mere  stranger  cannot  intervene  and  claim,  by 
action,  the  benefit  of  a  oontract  between  other 
parties.  Vrooman  v.  Turner,  09  K.  Y.  280, 25  Am. 
Rep.  196;  Marston  ▼.  Bigelow,  6  L.  B.  A.  43, 160  Maas 
45:  Meech  v.  Ensign,  49  Conn.  191, 44  Am.  Bep.  225. 

In  genera],  the  action  on  a  contract,  whether  ex- 
press or  implied,  or  whether  by  parol  or  under  seal, 
or  of  record,  must  be  brought  in  the  name  of  the 
party  in  whom  the  legal  Interest  in  such  contract 
is  vested.  Treat  v.  Stanton,  stipro;  Miller  v.  Kings- 
bury, 28  m.  App.  682;  Wynn  v.  Wood,  97  Pa.  218. 

Although  the  exclusive  Interest  or  benefit  to  be 
derived  from  the  oontract  orsubject-matter  of  lit- 
igation be  in  another.  Violett  ▼•  Powell,  10  B. 
Mon.  347, 62  Am.  Dec  5i8. 

The  action  should  be  in  the  name  of  the  party 
whose  legal  interest  has  been  affected.  Crocker  v. 
Higglns,  7  Conn.  347. 

Or  in  other  words,  who  has  a  legal  Interest  in  the 
cause  of  action,  since  it  is  of  legal  rights  alone  that 
courts  of  law  take  cognizance,  and  that  only,  in 
favor  of  those  who  are  recognized  as  having  those 
rights.    Treat  v.  Stanton,  14  Conn.  445. 

In  Edmundson  v.  Penny,  1  Pa.  834, 44  Am.  Dec.  137, 
it  was  held  that  a  parol  promise  to  one  for  the  ben- 
efit of  another  could  support  an  action  on  it  only 
by  him  from  whom  the  consideration  moved,  or 
who  was  the  meritorious  cause  of  it. 

Nobody  can  sue  upon  a  covenant,  except  be  who 
was  a  party  thereto  and  entitled  to  its  benefit.  De 
BoUe  ▼.  Pennsylvania  Ins.  Co.  4  Whart.  68, 33  Am. 
Dec.  88. 

In  chancery  the  plaintiff  must  have  an  interest 
in  the  subject  of  the  suit,  or  a  right  to  the  thing 
demanded.    Crocker  y.  Higglns,  supra. 

In  that  Jurisdiction  the  real  party  in  interest  must 
sue.  Thompson  ▼.  Cartwright,  1  Tex.  87,  46  Am. 
Dec.  95. 

Where  the  action  was  brought  for  payment  of 
coupons,  attached  in  the  first  instance  to  bonds 
Issued  by  a  certain  masonic  association,  on  whioh 
the  defendant  by  resolution  adopted  the  payment 
under  certain  conditions  as  to  the  issuance  of  stock 
to  such  assumption  of  payment,  the  court  held  that, 
the  debt  already  existing  between  the  plaintiff  and 
the  association,  a  promise  by  a  third  person  to  pay 
it  being  primarily  for  the  benefit  of  such  debtor, 
and  for  his  relief,  he  had  a  right  of  action  for  his 
own  Indemnity,  and  that  If  the  original  creditor 
could  also  sue,  two  actions  would  be  maintainable 
and  the  rule  was  therefore  against  such  action. 
Second  Nat.  Bank  of  St.  Louis  v.  Grand  Lodge  of 
Free  &  Accepted  Masons  of  Missouri,  96  U.  S.  IJBB,  21 
L.  ed.  75.  See  also  Blymire  v.  Boi8tIe,6  Watta,  182, 
81  Am.  Dea  458;  Morrison  ▼.  Beckey,  6  Watts,  819. 

The  principles  established  by  the  Supreme  Court 
of  the  United  States  in  Second  Nat.  Bank  of  St. 
Louis  V.  Grand  Lodge  of  Free  ft  Accepted  Masons 
of  Missouri,  supra,  were  followed  and  approved  of 
by  the  court  in  Cragin  v.  LovelL.  109  U.  6. 19i  27  L. 
ed.  903.  where  the  plaintiff  relied  upon  article  1860 
of  the  Louisiana  Civil  Code,  and  article  86  of  the 
Code  of  Practice  of  that  state,  the  court  holding 
that  neither  applied  to  the  case  in  point. 
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not  applicable  here,  because  the  bonds  were 
statutory  bonds,  and  further  than  that,  tbe  rea- 
son for  tbe  decisions  is  found  in  the  statutes. 
The  riffht  to  sue  inures  to  the  third  person, 
when  it  is  intended  that  be  should  he  benefited 
by  the  contract.  He  must  be  tbe  person  in- 
tended to  be  benefited.  The  fact  that  a  benefit 
would  inure  to  him  from  the  performance  is 
not  sufficient.    No  right  of  action  arises  where 


he  is  neither  privy  to  the  contract  nor  to  the 
consideration. 

Oarnaey  v.  Rogers,  47  N.  Y.  283, 7  Am.  Rep. 
440;  8im$on  v.  brown,  68  N.  Y.  865. 

Neither  is  the  promisor  liable  upon  an  acree- 
ment  to  pay  a  debt,  for  which  the  promisee  is 
not  himself  personally  liable,  or  under  some 
obligation  in  respect  thereto. 

King  y.  Whitely,  10  Paige,  465, 4  L.  ed.  1053. 


In  the  above  case  the  only  alleiratlon  toucbinf? 
tbe  relation  of  tbe  defendant  was  tbat  in  an  act|on 
by  bim  against  suob  third  person  tbe  defendant 
claimed  tbat  tbe  party  aoted  as  bis  agent,  but  tbe 
court  found  that  no  promise  to  the  plaintiff  was  to 
l)e  oonstrued  tberefrom.    Cragln  v.  Lovell,  supra. 

Tbe  caaes  of  Second  Nat.  Bank  of  St.  Louis  v* 
Orand  Lodge  of  Free  ft  Accepted  Masons  of  Mis- 
souri and  Cragin  v.  Lovell,  mprcL,  were  relied  upon 
by  tbe  defense  In  a  subsequent  case,  as  showing  a 
want  of  privity,  but  were  rejected  by  tbe  court, 
there  being  no  contract  shown  by  them  except 
suob  as  was  executory  upon  wbiob  a  third  person 
cannot  sue.    Pope  v.  Porter,  83  Fed.  Rep.  7. 

In  Owings  v.  Owings,  1  Harr.  ft  G.  484,  tbe  court 
held  tbat  tbe  mere  promise  of  a  debtor  to  his  cred- 
itor to  pay  the  latter *8  debt  to  bis  creditor  will  uot 
rapport  an  action  by  tbe  latter  creditor  against 
such  debtor. 

Where  a  contract  was  made  by  a  father  for  the 
support  of  bis  infant  daughter,  founded  upon  a 
valuable  consideration,  it  was  contended  that  an 
action  for  ihe  breach  could  k)e  maintained  by  tbe 
daughter  in  her  own  name,  aa  being  a  contract 
made  for  ber  benefit,  but  tbe  court  held  in  an  ac- 
tion by  the  father  for  breach,  that  he  being  bound 
by  law  to  support  the  daughter,  and  the  contract 
being  with  him,  the  action  was  maintainable  by 
the  father.  Vancleave  v.  Clark.  8  L.  it.  A.  (09, 118 
Ind.6L 

rv.  Qroundu  vsphdldi/ng  action, 

a.  In  generoL 

There  must  be  a  meeting  and  agreement  of  the 
minds  of  the  parties  upon  tbe  terms  of  the  whole 
contract,  including  the  promise  on  the  one  side  and 
tbe  consideration  for  it  on  the  other.  EUis  ▼• 
Clark,  110  Mass.  889, 14  Am.  Bep.  609. 

There  must  be  either  a  new  consideration,  or 
some  prior  right  or  claim  against  one  of  the  con- 
tracting parties,  by  wbiob  he  has  a  legal  interest  in 
the  performance  of  tbe  agreement.  Yrooman  v. 
Turner,  69  N.  Y.  280, 25  Am.  Rep.  195. 

In  order  to  maintain  the  action,  it  has  been  held 
tbat  in  general  there  must  be  some  trust,  or  the 
defendant  must  have  become  charged  as  for  money 
which  €X  equo  et  hono^  belonged  to  the  plaintllf  and 
tbe  privity  of  contract  has  been  spelled  out.  ^tna 
Kat.  Bank  v.  Fourth  Nat.  Bank,  40  N.  7. 82, 7  Am. 
Rep.  314. 

The  grounds  of  distinction  are  those  stated  by 
the  court  In  Blymlre  v.  Boistle,  6  Watts,  282. 81  Am. 
Deo.  458,  where  one  person  contracts  with  another 
to  pay  money  to  a  third  person,  or  to  deLver  over 
some  valuable  thioK,  r.nd  such  third  person  is  thus 
the  only  party  in  intoc^est,  and  ought  to  possess  tbe 
right  to  release  the  demand  or  receive  it  by  action; 
bat  where  the  debt  ah'eady  exists  from  one  person 
to  another,  a  promise  by  a  third  person  to  pay  such 
debt  being  for  tbe  benefit  of  the  original  debtor, 
and  to  relieve  him  from  liability,  be  ought  to  have 
a  right  of  action  against  the  promisor  for  his  own 
indemnity,  and  if  the  promisor  were  also  liable  to 
tbe  original  creditor,  he  would  be  liable  to  two 
teparate  actions  at  the  san^  time  for  tbe  same 
debt,  wbloh  would  be  lnoonv<»nientand  might  lead 
to  injustloe.  Morrison  ▼.  Beckey,  6  Watts,  849,  to 
the  same  effect. 
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A  third  party  may  maintain  an  action  on  a 
promise  made  to  another  in  many  cases,  as, 
where  one  delivers  money  or  personal  property  to 
another,  under  the  promise  of  tbe  latter  to  delirer 
it  over  to  a  third  party  who  has  a  beneficial  inter- 
est therein,  or  to  convert  it  into  money  and  pay 
him  the  proceeds,  tbe  third  person  may  maintain 
an  action  therefor  against  the  promisor.  Wynn  v. 
Wood,  97  Pa.  216;  Hind  v.  Holdshlp,  2  Watts,  104,  26 
Am.  Deo.  107;  Justice  v.  Tallraao,  86  Pa.  147;  Vln* 
cent  V.  Watson,  18  Pa.  96;  Beers  v.  Robinson.  9  Pa. 
229:  Townsend  v.  Long,  77  Pa.  148, 18  Am.  Bep.  488; 
Bellas  V.  Fa^tely,  19  Pa.  273;  Torrens  v.  Campbell,  74 
Pa.  470;  BLountz  v.  Holthouse,  85  Pa.  286. 

Where  there  was  no  indication  that  tbe  property 
was  to  be  delivered  over,  nor  tbat  it  was  to  be  con- 
verted into  money,  and  the  proceeds  paid  over,  or 
any  inference  that  the  avails  and  proceeds  were  to 
pay  and  discharge  the  debt  due  to  the  plaintiff,  the 
court  held  that  to  entitle  a  third  party  to  sustain 
such  action,  money  or  property  muse  have  been 
placed  in  the  hands  of  the  defendant  for  his  use.  or 
be  must  have  been  a  party  to  tbe  new  agreement. 
Torrens  v.  Campbell,  Blymlre  v.  Boistle,  and 
Kountz  V.  Holthouse,  supra;  Zeirs  App.  Ill  Pa.  587. 

There  must  be  a  contract,  either  express  or  im- 
plied, by  which  the  funds  in  the  bands  of  the 
promisor  become  the  property  of  the  creditor,  the 
debtor  or  promisee  releasing  all  control  over  them. 
Seaman  v.  Whitney,  24  Wend.  264,  85  Am.  Dec.  618. 

In  suob  cases  the  right  of  the  third  party  to  sue 
is  based  upon  the  extinguishment  or  release  of  the 
claim  of  tbe  promisee  against  such  promisor,  and 
also  upon  the  express  contract  entered  into  by  the 
promisor.    Baling  v.  Zantzinger,  18  Pa.  50. 

But  this  rule  will  not  apply  where  the  creditor  Is 
himself  a  party  to  the  contract  of  deposit.  Seaman 
V.  Whitney,  auprcu 

In  Lake  v.  Albert,  87  Minn.  458,  it  was  held  that  a 
person  with  whom,  or  in  whose  name  a  contract 
is  made  for  the  benefit  of  another  was  a  trustee  of 
an  express  trust  within  the  meaning  of  section  28 
of  chapter  66  of  the  Minnesota  Gtoneral  Statutes  of 
1878. 

Such  a  promise  invests  the  person,  for  whose  use 
It  is  made,  with  an  immediate  interest  and  right,  a* 
though  the  promise  were  made  to  him.  Bay  v. 
WUliams.  112  III.  91, 64  Am.  Bep.  209. 

In  such  cases  there  is  a  difference,  where  the 
promise  is  to  t)e  performed  to  one  not  interested  in 
the  cause,  and  when  he  has  an  interest,  the  party  to 
whom  the  promise  is  made  having  a  right  of  action 
in  the  first  and  not  the  party  in  whose  favor  it  is  to 
be  proven.  Blymlre  v.  Boistle,  6  Watts,  182, 81  Anu 
Dec.  458;  Hadves  v.  Levit,  Het.  176. 

No  such  promise  is  available  to  a  third  person, 
unless  it  be  by  an  agreement  in  tbe  form  of  a  sim- 
ple contract.    Bobb  v.  Mudge,  14  Gray,  584. 

If  the  contract  is  valid  as  between  the  parties 
thereto,  it  can  bo  enforced  by  tbe  party  for  whose 
benefit  it  is  made,  although  it  might  have  been 
void  had  it  been  made  with  the  latter,  as  being 
within  the  statute  of  frauds.  Helms  v.  Karns,  40 
Ind.  124. 

Where  tbe  promise  Is  void,  either  for  want  of 
consideration  or  through  fraud,  the  third  party 
cannot  maintain  an  action  thereon.  Dunning  v. 
Loavitt,  85  N.  S.  80,  89  Am.  Bep.  617. 
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In  a  suit  brought  by  the  obligee,  upon*  a 
bond  with  similar  conditions,  though  not  the 
statutory  bond  against  mechanics  liens,  this 
court  has  said:  "Irrespective  of  the  alleged 
purpose  for  which  the  bond  was  executed,  it 
teems  apparent  from  the  bond  itself  that  it  was 
executed  for  the  protection  of  the  plaintiff,  and 
not  for  the  benefit  of  subcontractors." 

Price  V.  DoyU,  84  Minn.  400. 


It  does  not  necessarily  follow  that  such  ben- 
eficiaries may  maintain  an  action  on  the  bond 
in  their  own  names. 

StaU  Bank  ofDuluth  v.  Heney,  40  Minn.  145. 

The  fatal  obiection,  however,  to  the  com- 
plaint, is  that  it  appears  from  the  bond  and 
complaint  that  the  bond  was  not  executed  for 
the  appellants'  protection  or  benefit. 

Broton  v.  StiUtnan,  48  Minn.  126;  Vrooman 


Such  action  does  not  rest  upon  the  ground  of  an 
actual  or  supposed  relationship  Iwtween  the  par- 
ties, nor  upon  the  reason  that  the  defendant,  by 
entering  into  such  an  agreement,  has  impliedly 
made  himself  liable  as  agent  of  the  plaintiff,  but 
upon  the  broader  and  more  satisfactory  basis,  that 
the  law  operating  on  the  acts  of  the  parties,  creates 
the  duty,  establishes  a  privity,  and  implies  the 
promise  and  obligation  on  which  the  action  is 
founded.  Brewer  v.  Dyer,  7  Cush.  837:  Carnegie  v. 
Morrison,  2  Met  881. 

The  rule  was  considered  as  founded  upon  good 
sense  because  it  avoided  circuity  of  action,  and 
also  because  there  was  no  necessity  that  one,  who 
was  only  the  mere  redpieot  of  a  promise,  should 
sue  on  it  as  a  trustee,  when  there  was  no  trust  and 
when  the  person  IwneflciaUy  entitled  was  able  to 
sue  for  himself.  Bdmundson  v.  Penny,  1  Fa.  884, 
44  Am.  Dec.  187. 

The  court  In  Wood  ▼.  Moriarty,  16  K  I.  518,  fol- 
lowed the  doctrine  established  in  Urquhart  v. 
Brayton,  12  R.  L 100,  as  being  not  only  Just  and  con- 
venient, but  consonant  for  the  purposes  of  the 
parties  as  according  the  remedy  to  the  party,  who 
in  most  instances  was  chiefly  interested  to  enforce 
the  promise,  thereby  avoiding  multiplicity  of  suits. 

It  has  been  yielded  to  with  reluctance.  JStna 
Kat.  Bank  v.  Fourth  Nat.  Bank,  46  N.  Y.  82,  7  Am. 
Bep.  814;  Turk  v.  Ridge,  41  N.  Y.  201;  Hutchlngs  v. 
Miner.  40  N.  Y.  458, 7  Am.  Bep.  880;  Merrill  v.  Green, 
06  N.  Y.  270;  Simsoo  v.  Brown,  68  N.  Y.  866. 

It  has,  however,  been  held  that  where  the  person 
for  whose  benefit  the  contract  is  made,  has  himself 
or  by  his  privy  in  estate  made  a  contract  incon- 
sistent with  the  one  in  question,  he  cannot  re- 
pudiate such  prior  contract  and  claim  the  benefit 
of  the  second  simply  because  it  is  his  interest  to  do 
so.  Constable  v.  National  a  S.  Co.  154  11.  B.  51, 88 
L.ed.908. 

b.  Money  had  and  received. 

An  exception  to  the  general  rule  therefore  exists 
where  the  plaintiff  is  the  beneficiary  solely  inter- 
ested in  the  promise,  as  in  the  case  of  a  promise  or 
contract  to  pay  money,  or  deliver  some  valuable 
thing  to  another.  Second  Nat.  Bank  of  St.  Louis 
V.  Grand  Lodge  of  Free  and  Accepted  Masons  of 
Missouri.  98  n.  S.  128, 25  L.  ed.  75. 

In  Hall  V.  Marston,  17  Mass.  675,  it  was  held  that 
the  principle  in  favor  of  the  doctrine  was  reason- 
able and  consistent  with  the  character  of  the  action 
of  assumpsit  for  money  had  and  received. 

IndebUatue  assumpsit  for  money  had  and  received 
can  be  maintained  in  various  Instances,  as  where 
there  is  no  actual  privity  of  contract  between  the 
plaintiff  and  defendant,  and  when  the  considera- 
tion does  not  move  from  the  plaintiff,  such  actions 
being  allowed  where  the  promise  was  to  a  third 
person  for  the  plaintiffs  benefit,  the  action  being 
equitable,  supportable  by  showing  that  the  debtor 
has  m  his  hands  money  which  in  equity  and  good 
oonsui<=:nce  belongs  to  the  plaintiff,  without  show- 
ing a  direct  consideration  moving  from  him,  or 
privity  of  contract  between  him  and  the  defend- 
ant. Mellon  V.  Whipple,  1  Gray,  317.  To  the  same 
effect,  Meecb  v.  Ensign.  40  Conn.  181, 44  Am.  Rep. 
S26;  Owlngs  v.  Owings,  1  Harr.  ft  G.  484:  Hail  v. 
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Marston,  supra;  Warren  v.  Batchelder,  16  N.  H.  580c 
Peacock  v.  Williams,  06  N.  C.  324:  Hail  v.  Robinson, 
80  N.  C.  66;  Draugban  v.  Bunting,  81  N.  G  18;  Bly- 
mire  v.  Boistle,  6  Watts,  183,  81  Am.  Dec  468; 
Wynn  v.  Wood,  97  Pa.  216;  Hind  v.  Holdshlp,  8 
Watts.  104,  S6  AuL  Deo.  107;  Justice  v.  Tali  man.  86 
Pa.  147;  Yincent  v.  Watson,  18  Pa.  96;  Beers  v.  Rob- 
inson, 9  Pa.  £S8;  Townsend  v.  Long,  77  Pa.  K3,  18 
Am.  Bep.  438:  Bellas  v.  f^gely,  19  Pa.  273;  Torrens 
V.  Campbell,  7i  Pa.  470;  Kountz  v.  Holthouse,  88 
Pa.  286;  Zeirs  App.  Ill  Pa.  687;  Monroe  ▼.  BuchanJan, 
27  Tex.  247. 

There  must,  however,  be  an  express  promise  tn 
ordex  to  entitle  the  creditor  or  third  party  to  sue 
for  money  had  and  received  of  the  defendant. 
Bigelow  V.  Davis,  16  Barb.  661. 

Where,  by  agreement,  an  employer  kept  back 
part  of  the  wages  of  his  employ^  for  the  purpose 
of  paying  their  accounts,  it  was  ^eld  that  the  par- 
ties to  whom  such  accounts  were  owing  might  sue 
for  money  had  and  received.  Donkersley  v.  Levy, 
88  Blich.  66. 

So  where  a  debtor  remitted  money  to  a  third 
person  with  a  direction  to  pay  it  to  his  creditor, 
and  the  latter  upon  being  in  formed  of  it  called  upon 
the  remittee,  who  promised  to  pay,  tnere  is  a  valid 
promise  and  such  remittee  is  the  depository  of  the 
creditor's  money,  holding  it  for  his  use  and  liable 
to  him  for  it    Wyman  v.  Smith,  2  Saodf.  831.  887. 

But  in  Moore  v.  Moore,  127  Mass.  2S.  the  defend- 
ant received  money  from  tbe  executor  of  defend- 
ant's intestate  as  her  own,  and  paid  it  away  nnd^ 
a  misapprehension  of  the  testator's  intentions.  It 
was  held,  in  an  action  by  the  parties  enrltied  to 
such  money,  that  she  was  not  liable  as  for  money 
had  and  received  to  their  use,  the  money  not  hav- 
ing been  paid  to  her  in  whole  or  in  part  for  the 
benefit  of  the  plaintiffs  as  due  them  from  the  ex- 
ecutor, the  court  distinguishing  the  case  from  Mel- 
len  V.  Whipple.  1  Gray,  317,  upon  these  grounds. 

And  where  the  defendants  were  the  holders  of  a 
note  secured  by  mortgage  and  policies  of  Insurance 
obtained  by  the  mortgagor,  and  the  equity  of  re- 
demption having  been  assigned  with  tbe  consent 
of  the  insurers,  the  policy  being  also  assigned  to 
the  trustees  em  security  for  the  same  debt,  with  an 
agreement  that  any  surplus  should  be  paid  over  to 
the  defendant  or  his  assigns,  the  action  being 
brought  against  tbe  trustees  to  recover  the  amount 
of  Insurance  received  by  them,  upon  the  ground 
that  they  had  in  their  hands  money  belonging  to 
the  plaintiff,  the  court  .held  the  action  would  not 
lie;  there  being  no  privity  of  contract,  and  the 
money  not  being  deposited  in  their  hands  for  tbe 
purpose  of  paying  the  debts,  the  case  did  not  come 
within  the  principles  laid  down  in  Mellen  v,  Whip- 
ple, supra;  Field  v.  Crawford,  6  Gray,  116. 

In  Thorpe  v.  Dillingham,  1  Denio,  254,  where  tbe 
action  was  brought  by  husband  and  wife,  the  facts 
showing  that  before  the  wife's  marriage  money 
had  been  paid  by  a  third  party  to  the  defendant's 
testator,  to  be  enjoyed  by  him  for  life  and  then  to 
be  paid  to  her,  it  was  held  that  the  plaintiff  could 
not  recover  on  a  count  for  money  had  and  received, 
but  must  declare  specially,  the  money  not  having 
been  received  by  the  testator  to  her  use,  only  being 
advanced  to  him  as  his  own  property,  and  he  only 
blndmg  himself  to  pay  a  like  sum  to  the  wif  aw 
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T.  Turner,  09  N.  T.  280,  25  Am.  Rep.  196; 
LitchfiOd  T.  Flint,  104  N.  Y.  643;  WiUmr  t. 
Warren,  104  N.  Y.  193;  Comleyv,  Dazian,  114 
N.  Y.  161;  rariUardY.  Clyde,  10  L.  R.  A.  118, 
122  N.  Y.  498. 

CUlfillan,  Oh,  J,,  delivered  the  opinion 
of  the  court: 
The  Boston  Northwest  Real-Estate  Com- 


pany owned  a  lot  on  Sixth  street,  St.  Paul, 
with  two  buildings  standing  on  it,  and  let 
it  to  George  Benz  for  the  term  of  five  years 
from  May  1.  1889,  and  about  a  year  thereafter 
he  sublet  it  for  the  remainder  of  his  term  to 
Smith  &  Ck>.  Afterwards  Smith  &  Co.  en- 
tered Into  a  contract  with  the  defendant 
Leitbauser  to  make  certain  alterations  and 
repairs  and  the  defendants  Leithauser  as  prin- 


e.  JmpliMl  i>romfM. 

An  exception  also  exists  in  cases  where  under  a 
oontnct  between  two  penons,  assets  have  come  in- 
to the  promisor's  bands,  or  under  his  control, 
which  in  eqol^  belonged  to  a  third  person,  the 
latter  belnar  allowed  to  sue  in  his  own  name.  Sec- 
ond Nat.  Bank  of  St.  Louis  v.  Grand  LodRreof  Free 
k  Accepted  Masons  of  Missouri,  SB  U.  &  US,  26  L. 
ed.78. 

The  suit  in  such  a  case  is  founded,  rather  upon 
the  implied  undertakioK  raised  by  law  Uian  upon 
any  express  promise.  Tbid,;  Meeoh  y.  Bnsiffn,  49 
OoDO.  in,  4A  Am.  Bep.  226;  Bayis  y.  Clinton  Water 
Works  Co.  64  Iowa,  60,  37  Am.  Bep.  186;  Jones  t. 
HiflTfflns,  80  Ky.  400;  Bohanan  v.  Pope,  42  Me.  OB; 
CTrquhart  v.  Brayton,  12  B.L  160;  Wood  v.  Moriarty, 

16  H.  I.  618;  Merriman  t.  Social  Mf^.  Ck).  12  B.  L 
175;  Perry  y.  Swasey,  12  Cush.  90;  Hall  v.  Marston, 

17  Mass.  675;  Frost  y.  Gage,  1  Allen,  282:  Markle  y. 
Western  U.  Telcff.  Oo.  19  Mo.  App.  80;  Brewer  v. 
Oyer,  7  Cush.  837. 

Such  a  person  has  a  legal  right  or  title  arising  out 
of  the  promise.    Crocker  y.  Higgins,  7  Oonn.  847. 

d.  2%eremu0the  an  aetucA  benefit. 

Bven  though  the  party  may  not  haye  known  of 
the  transaction,  yet  If  the  contract  was  wholly  for 
iiiS  own  benefit,  or  if  the  party  acted  or  assumed  to 
act  as  the  agent  of  such  third  person,  by  receiving 
Che  property  in  sucb  a  manner  that  the  ownersblp 
vested  in  sucb  third  party,  the  action  is  maintain* 
able.    Hoetetter  y.  BoUinger,  117  Pa.  000. 

The  same  principles  were  upheld  in  Grim  y. 
Thomas  Iron  Co.,  116  Pa.  OU,  although  in  that  case 
the  contract  was  conditional,  and  tlie  defendant 
was  therefore  not  liable. 

Tbere  must  be  a  distinct  promise,  and  also  proof 
of  consent  that  the  third  party  is  to  be  benefited. 
Pennsylvania  B.  Co.  v.  Flanigan,  112  Pa.  568. 

In  cases  where  the  promise  is  for  the  payment  of 
the  debtor's  debt  to  n  third  person,  founded  upon 
valuable  consideration,  the  agreement  or  promise 
must  show  a  clear  intent  and  purpose  upon  the 
partof  both  the  promisor  and  promisee,  the  mere 
fact  that  the  creditor  might  be  benefited,  being  not 
sufficient  to  constitute  the  promisor  his  debtor,  or 
to  authorise  the  creditor  to  sue  upon  the  promise; 
and  it  must  be  shown  that  the  creditor  was  in- 
tended to  be  benefited  directly  and  primarily  by 
the  contract.  Wright  v.  Terry,  28  Fia.  100;  Meech 
V.  Ensign,  40  Conn.  101, 44  Am.  Bep.  226;  Eddy  v. 
Roberts,  17  111.  606;  Beasley  v.  Webster,  04  111.  458; 
Brown  v.  Strait,  10  IlL  88:  Bristow  v.  Lane,  21  111. 
194;  Babbermaon  v.  Wiskamp,  64  111.  170:  Pruitt  v. 
Prultt,  01  Ind.  505;  Mumper  v.  Kelley,  48  Kan.  260, 
where  the  purchaser  of  property  assumed  the  ob- 
ligation of  the  vendor  in  respect  to  such  property, 
and  afirreed  to  pay  the  same  and  to  settle  the  plain- 
tilTs  claims  aicainst  sucb  vendor;  Piano  Mfg.  Co. v. 
Burrows,  40  Kan.  801;  Jordan  v.  White,  20  Minn.  01; 
Sanders  v.  dason,  13  Minn.  870;  Maxfield  v. 
Schwartz,  48  Minn.  221;  Bogers  v.  Gosnell,  61  Mo. 
400:  Schuster  y.  Kansas  City,  St.  J.  ft  a  B.  B.  Co. 
00  Mo.  280;  Moeman  v.  Bender,  80  Mo.  570;  Markle  v. 
Westeni  U.  Teleg.  Co.  10  Mo.  App.  80;  State  Bank 
at  New  Brunswick  v.  Mettler,  2  Boew.  302, 888;  Astor 
V.  L*Amoreux,  4  Baudf .  524;  Eilwood  v.  Monk,  5 
Wend.  285;  Sailly  v.  GSeveland,  10  Wend.  160;  Glen 
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V.  Hope  Mut  L.  Ins.  Co.  60  N.  T.  870, 881;  Burton 
V.  Larkin,  86  Kan.  240,  60  Am.  Bep.  641;  Simson  v. 
Brown,  08  N.  T.  856;  Lawrence  v.  Fox,  20  N.  Y.  208; 
Farley  v.  Cleveland.  4  Cow.  482, 16  Am.  Dea  887; 
Willis  V.  Smyth,  81 N.  Y.  286;  Carter  v.  Holahan,  02 
N.  Y.  488;  Cleveland  v.  Farley,  0  Cow.  080. 

It  must  have  been  entered  into  for  his  benefit,  or 
such  benefit  must  be  the  direct  result  of  perform- 
ance and  so  within  the  the  contemplation  of  the 
parties,  and  m  addition,  the  grantor  must  have  a 
lejral  interest  that  the  covenant  be  performed  in 
favor  of  the  party  claimiuflr  performance.  Durn- 
herr  v.  Bau,  185  N.  Y.  218. 

So  where  promises  have  been  made  to  a  father  or 
uncle  for  the  benefit  of  a  child  or  nephew,  the  ac- 
tion has  been  allowed.  Mellen  v.  Whipple;  1  Gray, 
817. 

In  Austin  V.  Seligman,  18  Fed.  Bep.  610,  the  court 
admittiuflr  a  conflict  in  the  decisions,  upheld  the 
doctrine  as  the  better  law,  wherever  it  was  shown 
that  by  the  agreement  it  was  the  intention  that  the 
contract  should  be  made  for  the  third  party^s 
benefit. 

The  rule  in  favor  of  such  actions  applies  only  to 
cases  where  the  third  party  is  the  person  solely  and 
exclusively  benefited  by  the  contract,  and  is  there- 
fore invested  with  the  legal  interest.  Treat  v. 
Stanton,  14  Conn.  446. 

The  mere  assumption  of  a  debt  by  the  terms  of 
the  deed  is  not  sul&cient.  Meech  v.  Ensign,  40 
Conn.  101,  44  Am.  Bep.  226. 

So  the  fact  that  a  benefit  may  accrue  is  not 
enough,   ibfd. 

A  mere  incidental  operation  in  that  direction  is 
not  sufficient.  Chung  Kee  v.  Davidson,  78  Cal.  528; 
Wright  V.  Terry,  28  Fla.  160;  Markle  v.  Western  U. 
Teleg.  Co.  10  Mo.  App.  80;  Lake  Ontario  Shore  B. 
Co.  Y.  Curtiss,  80  N.  Y.  282. 

The  rule  will  not  be  enforced  where  the  contract 
is  a  mere  gratuity,  the  motive  of  love  and  affection. 
Gates  V.  Hames,  28  N.  Y.  8.  B.  818. 

Nor  will  it  be  extended  to  give  a  right  of  action  to 
a  creditor,  for  whose  benefit  the  promise  might,  or 
might  not,  have  been  made.  Wheat  y.  Bice,  07  N. 
Y.  206. 

It  is  not  sufficient  that  the  performance  of  the 
covenant  may  benefit  a  third  person  to  entitle  him 
to  sue  for  its  enforcement.  Burnherr  v.  Bau.  186 
N.Y.210. 

Neither  is  it  sufficient  to  show  that  a  benefit 
would  have  inured  to  him  from  the  performance 
of  it.    Simson  v.  Brown,  08  N.  Y.  865. 

Where  the  instrument  did  not  show  that  either 
the  plaintiff,  or  any  other  stranger  to  it,  was  in- 
tended to  be  benefited,  it  was  held  that  the  mere 
fact  that  one,  not  a  party  to  an  agreement,  may  be 
benefited  by  its  performance,  did  not  bring  him  in- 
to contractual  relations  with  the  promisor,  in  the 
agreement  that  such  party  must  k)e  the  one  in- 
tended to  be  benefited  by  the  promise,  and  that 
there  must  have  existed  at  the  time  such  an  obli- 
gation on  the  part  of  the  promisor  towards  the 
third  person  as  would  give  him  an  equitable  right 
to  the  benefits  of  the  promise.  Farlin  v.  Hall,  2 
N.Dak.47& 

So  where  a  collector  of  customs  placed  revenue 
Id  the  hands  of  a  third  penon  to  be  paid  to  the 
marshal,  the  action  was  refused,  the  plaintiff  hav- 
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cipal,  and  Asch  and  Boldtben  as  sureties, 
executed  a  bond,  in  which  they  acknowledged 
themselves  to  be  indebted  to  George  Benz, 
"for  the  use  of  the  Boston  \orthwest  Real- 
Estate  Company/  **  and  all  persons  who  may 
do  work  or  furnish  material **  pursuant  to  said 
contract,  to  be  paid  to  the  said  Qeorfe  Benz, 
his  executors,  administrators,  or  assigns,  for 
the  said  use, "  and  which  was  conditioned  to 


be  void  if  Leithauser  should  pay  "all  just 
claims  for  all  work  done  and  to  lie  done  and 
all  materials  furnished  and  to  be  furnished 
pursuant  to  said  contract  and  in  the  execution 
of  the  work  therein  provided  for,  as  they 
shall  become  due,  and  shall  indemnify  and 
save  harmless  said  George  Benz  and  saia  Bos- 
ton Northwest  Real -Estate  Company  from  all 
mechanics'  liens,"  etc.,  and  "indemnify  and 


iDff  no  exclusive  interest  in  the  subjeot-matter. 
BaiUy  V.  Cleveland,  10  Wend.  16d. 

▼.  The  ttatuU  offraudM, 

In  oases  where  the  contraot  or  promise  baa  been 
made  by  one  party  to  another  to  pay  the  latter^s 
debt  to  a  third  person,  the  question  has  been  raised 
whether  or  not  such  a  contract  is  within  the  statute 
of  frauds  as  beinir  a  contract  to  answer  for  the 
debt,  default,  or  misoarriaflre  of  another.  Wood  v. 
Moriarty,  15  R.  I.  618;  Urqubart  v.  Bray  ton,  12  R. 
1. 109:  Merriman  v.  Social  Mfg.  Co.  Id.  175. 

With  regard  to  this  subject,  however,  the  courts 
are  nearly  unanimous  in  their  opinions,  which 
show  that  the  statute  does  not  apply. 

In  order  to  brinir  a  promise  within  the  statute  of 
frauds,  it  must  be  collateral,  and  not  an  original 
liabUity.  Townsend  v.  Long.  77  Pa.  148, 18  Am.  Hep. 
488. 

To  take  the  case  oat  of  the  statute  of  frauds,  the 
verbal  promise  of  a  third  person  made  to  a  debtor 
of  the  plaintiff  to  pay  to  the  latter  the  debt  which 
the  promisee  owes  him,  must  find  its  consideration 
in  a  purchase  of  property  from  the  promisee  so  that 
the  amount  which  is  promised  to  be  paid  is  to  be  paid 
In  discharge  of  the  promisor  of  the  Transaction,  and 
the  promise  must  be  such,  that,  maJdnfr  the  prom- 
ised payment  to  the  plaintiff  as  creditor  of  the 
promisee,  will  operate  incidentally  as  a  satisfaction 
of  the  debt  of  the  latter,  and  primarily  as  payment 
of  the  debt  of  the  promisee.  State  Bank  at  New 
Brunswick  v.  Mettler,  2  Bosw.  892, 888;  Farley  v. 
Cleveland,  4  Cow.  482. 15  Am.  Dec.  387;  Cleveland  v. 
Farley,  0  Cow.  680;  Ell  wood  v.  Monk,  6  Wend.  235; 
Johnson  v.  Gilbert,  4  Hill,  178;  Barker  v.  Bucklin^ 
tjDenio,  L5,  48  Am.  Dec.  788. 

The  reasons  assigned  by  the  courts  for  holding 
such  a  contraot  not  within  the  terms  of  the  statute 
are  that: 

The  party  making  the  promise  holds  the  funds  of 
the  debtor  for  the  purpose  of  paying  the  debt,  and 
although  the  original  debtor  still  remains  liable,  he 
is  liable  rather  as  surety  than  as  principal,the  fund 
being  held  in  trust  under  a  duty  to  pay,  the  con- 
tract thereby  becoming  an  original  one  and  not 
within  the  statute.  Fullam  v.  Adams,  87  Vt.  897: 
Dearborn  v.  Parks,  5  Me.  81, 17  Am.  Deo.  208. 

Such  promise  is  upon  a  new  consideration  mov- 
ing the  promisor.  Steinhart  v.  Doellner,  2  Jones  & 
8.  221;  Wolff  V.  Koppell,  6  Hill,  480;  Barker  v. 
Bucklin,  2  Denio,  60, 48  Am.  Dec  726;  Dearborn  v. 
Parks,  supra. 

The  statute  applies  only  to  promises  made  to  the 
person  to  whom  another  is  answerable.  Qreen  v. 
Brookins,  28  Mich.  48,  68,  0  Am.  Rep.  74. 

The  promise  is  not  merely  for  the  debt  of  an- 
other, although  in  effect  the  undertaking  be  to  an- 
swer for  another  person.  Dearborn  v.  Parks, 
supra. 

In  cases  of  this  description,  although  the  prom- 
isor undertakes  to  pay  the  debt  of  another,  yet  he 
thereby  pays  his  own  debt  and  that  constitutes  the 
operative  mode  and  inducement  by  which  he  Is 
actuated.  Ibid.;  Burrows  v.  Robertson,  7  Iowa, 
101;  State  Bank  at  New  Brunswick  v.  Mettler,  Far- 
ley v.  Cleveland,  Bllwood  v.  Monk,  Johnson  v. 
Gilbert,  and  Barker  v.  Buokiin,  ffupro. 

Such  a  contract  is  therefore  original.  Besshears 
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V.  Rowe.  46  Mo.  503:  Stariba   v.  Greenwood,  28 
Minn.  621;  Btljweit  v.  Otis,  7  Abb.  Pr.  432. 

The  agreement  is  merely  to  Jpay  in  a  particular 
way.  Cotterill  v.  Stevens,  10  Wis.  4S3;  Oook  v. 
Barrett,  15  Wis.  597. 

A  simple  contract  made  by  a  party  for  the  bene- 
fit of  a  third  is  enforoeable  by  the  latter  and  is  not 
within  the  statute  of  frauds.  Mason  v.  Hall.  80 
Ala.  509:  Sucramento  Lumber  Co.  v.  Wagner,  67 
Cal.  293;  Green  v.  Richardson,  4  Colo.  58;  Green  v. 
Morrison,  5  Colo.  18;  Pratt  v.  Humphrey,  22  Conn. 
825;  Eddy  v.  Roberts,  17  Dl.  505;  Reals  v.  Nixon.  28 
111.  App.  517;  Runde  v.  Runde.  50  HI.  102;  Helms  v. 
Keams,  40  Ind.  124;  Haggerty  v.  Johnston.  48  Ind. 
44;  Carter  v.  Zcnblin,  68  Ind.  430;  Deartx>ni  v« 
Parks,  5  Me.  81,  17  Am.  Dec.  206;  Green  v.  Brook- 
ins,  23  Mich.  48, 63,  9  Am.  Rep.  74;  Stariha  v.  Green- 
wood, 28  Minn.  521;  Besshears  v.  Rowe,  46  Mo.  609; 
Price  V.  Reed,  88  Mo.  App.  489;  Ruhling  v.  Hackett, 
1  Nev.  380;  Proprietors  of  the  Upper  Locks  y.  Ab- 
bott, 14  N.  H.  167,  40  Am.  Dea  184;  Robinson  ▼. 
Gilman,  48  N.  H.  491;  Lang  v.  Henry,  54  N.  H.  63; 
Hetflelti  V.  Dow,  27  N.  J.  L.  440;  Phillips  v.  Gray,  8 
R  D.  Smith,  69;  StilweU  v.  Otis.  7  Abb.  Pr.  482: 
Steinhart  v.  Doellner,  4  Jones  ft  S.  221;  WoUC  v. 
Koppell,  6  Hill,  460;  Barker  v.  Bucklin,  2  Denio, 
60, 48  Am.  Dec.  726;  Therasson  v.  McSpedon,  2  Hilt, 
8;  Wyman  v.  Smith,  2  Sandf.  831, 837:  Blunt  v.  Boyd, 
8  Barb.  209;  Ellwood  v.  Monk.  5  Wend.  235;  West* 
fall  V.  Parsons,  16  Barb.  649;  Seaman  v.  Hasbrouck, 
85  Barb.  155;  MaUory  v.  Gillett,  21  N.  Y.  412.  427; 
Townsend  v.  Long,  77  Pa.  143,  IB  Am.  Rep.  488; 
Wynn  v.  Wood,  97  Pa.  216;  Urquhart  v.  Brayton,  12 
R.  L  169;  Wood  v.  Moriarty,  15  R.  I.  518,  578;  Merri- 
man V.  Social  Mfg.  Co.  12  R.  L 175:  Moore  v.  Stov- 
all,  2  Lea,  548;  Fullam  v.  Adams,  87  Vt.  897;  Putney 
V.  Famham,  27  Wis.  187;  Cotterill  v.  Stevens,  10 
Wis.  428;  Cook  v.  Barrett,  15  Wis.  507. 

Where  a  promise  was  made  by  a  debt9r  to  pay 
money,  which  he  owed,  to  a  creditor  of  bis  credi- 
tor, with  the  assent  of  the  latter,  and  in  discbarge 
of  his  own  pre-existing  liability,  it  was  held  the 
case  was  not  within  the  statute  of  frauds.  Phillips 
V.  Gray,  8  E.  D.  Smith,  68. 

Other  courts,  however,  have  held  that  such  a 
parol  contract  or  promise  is  void  if  not  in  writing 
under  the  statute  of  frauds,  thus: 

In  Clapp  V.  Lawton.  81  Conn.  96,  the  defendant 
promised  to  pay  the  debt  due  to  plaintiifS  from  the 
latter*s  debtors,  the  action  being  in  assumpsit  with 
a  genera]  count  for  monev  had  and  received, 
the  facts  showing  that  the  debtors  had  sold  out  to 
the  defendants  who  undertook  to  pay  the  debts. 
The  court  held  the  contract  within  the  statute;  and 
further,  that  no  promise  was  made  to  the  pLaiotlflS 
or  for  their  benefit. 

So  in  Packer  v.  Benton,  86  Conn.  848. 95  Am.  Dec 
246,  the  oourt  followed  the  same  doctrine. 

The  same  was  the  decision  of  the  oourt  in  tbB 
earlier  Tennessee  decisions,  as  shown  In  Campbell 
V.  Findley,  8  Humph.  380,  and  McAlister  v.  Mar> 
berry,  4  Humph.  420. 

In  a  later  case,  however,  deolded  in  that  state,  the 
court  held  that  the  principles  established  in  Camp- 
bell v.  Findley,  suprcu,  and  Erwin  v.  Wagoman.  1 
Cooke  (Tenn.)  401,  were  not  sound,  and  overruled 
them.    Moore  v.  Stovall.  2  Lea,  543. 

Where  a  son  promised  to  pay  his  father^  note  in 
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save  hannleas  the  said  Gteorge-Benz  from  all 
claims  of  whatever  description  which  may 
arise  from,  in,  or  about  said  work,  altera- 
tions, and  repairs.  **  The  plaintiffs,  having 
furnished  materials  to  the  contractor  for  the 
purposes  of  the  contract,  bring  this  action  on 
the  bond  to  recover  the  price  thereof.  The 
court  below  sustained  a  demurrer  to  the  com- 
plaint. 


From  the  seals  to  this  bond  there  arises  the 
presumption  of  a  sufficient  consideration  to 
sustain  it  between  the  parties  to  it.  The 
cases  in  which  one  not  a  party  to  a  contract 
may  sue  upon  a  promise  in  it  for  hts  benefit 
were  at  one  time  limited  to  contracts  not 
under  seal,  and  this  court,  in  stating  the  law 
on  the  subject,  in  FoUansbes  v.  Johnson,  28 
Minn.  811,  expressed  that  limitation ;  but  the 


oonsidcration  of  tbe  promisees  dlecontinulnR:  an 
action  thereon,  it  was  held  no  action  would  lie  on 
such  promise,  unless  in  writing  under  tbe  statute 
of  fmuds.  Nebon  v.  Boynton,  8  Met  806,  37  Am. 
Bee  148. 

If  two  pezsons  Jointly  promise  to  pay  for  goods 
delivered  to  one,  tbey  are  considered  joint  original 
debtors,  tbe  promise  not  being  to  pay  the  debt  of 
another,  and  therefore  not  within  the  statute. 
Hetfield  v.  Dow,  27  N.  J.  L.  440. 

YI.  lAmttatUm  of  the  riOe. 

The  principle  should  be  limited  to  oases  having 
tbe  same  essential  facts.  Loriliard  v.  Clyde,  10  L. 
a  A.  118, 122  N.Y.  498. 

Tbe  courta  are  disinclined  to  extend  the  rule  be- 
yond the  principles  adopted  in  Lawrence  v.  Foz« 
20  N.  Y.  268:  Pulver  v.  Skinner,  42  Hun,  822; 
Pardee  v.  Treat,  82  N.  Y.  886;  Durnherr  v.  Kau,  185 
M.  Y.  219;  Wheat  v.  Rice,  97  K.  Y.  286;  Mellen  y. 
Whipple,  1  Gray,  817. 

The  doctrine  will  not  be  extended  to  new  or 
doubtful  cases.  JBtna  Nat.  Bank  v.  Fourth  Nat. 
Bank,  46  N.  Y.  82, 7  Am.  Bep.  814. 

In  cases  outside  of  the  oltiss  mentioned  in  Mellen 
V.  Whipple,  tuprcL,  the  courts  will  adhere  to  the 
general  rule  of  the  common  law,  that  the  plaintiff  In 
an  action  on  a  simple  contract  must  be  the  person 
from  whom  the  consideration  of  tbe  contract  act- 
ually moves,  and  that  a  stranger  to  the  considera- 
tion cannot  maintain  an  action  on  it.  Dow  v. 
Clark,  7  Gray,  198. 

And  tbe  same  is  the  ruling  of  the  court  In  Gol- 
bum  ▼.  Phillips,  18  Gray,  64,  tbe  court  holding  that 
the  doctrine  in  favor  of  such  actions  would  not  be 
applied,  except  under  certain  peculiar  and  limited 
conditions. 

No  action  can  be  maintained  by  such  third  party, 
QDlesB  he  can  bring  his  case  within  some  of  the 
recognized  exceptions  to  the  general  rule  against 
inch  acUons.  Flint  v.  Pierce,  99  Mass.  68,  96  Am. 
Deo,9»h 

The  exceptions  to  the  rule  as  recognized  in  Mas- 
aacbusetts  will  not  be  extended  further,  than  as 
•hown  in  MeUen  v.  Whipple,  supra.  College  Street 
M.K  Church  v.  Kendall,  121  Mass.  628, 23  Am.  Bep. 

YIL  DeitgruiUon  of  meh  party. 

The  name  of  the  person  intended  to  be  beneiifed 
need  not  be  given,  provided  he  is  otberwise  suflQ- 
eiently  described  or  designated.  Burton  v.  Larkln, 
86  Ran.  246.  60  Am.  Bep.  541;  Chung  Kee  v.  David- 
ton,  78  Cal.  622;  Emmitt  v.  Brophy,  42  Ohio  St  82. 

Where  the  engagement  was  to  pay  tbe  debts  of 
tbe  promisee,  the  creditor  was  not  named  and  the 
court  held  it  sufficient  for  the  creditor  to  show  that 
tbe  debt  was  due  from  the  promisee.  Williamson 
Stewart  Paper  Co.  v.  Seaman,  29  III.  App.  68. 

Wbenever  one  man  has  in  his  hands  the  money 
of  another,  which  he  ought  to  pay  over,  he  is  liable 
to  this  action,  altbougb  he  has  never  seen  nr 
beard  of  the  party  who  has  a  right  Hall  v.  Mars- 
ton,  17  Mass.  676. 

But  a  promise,  by  one  party  to  another  to  pay  an 
DDspecilled  sum  of  money  to  various  persons  not 
DADied  but  described  as  a  class,  has  been  held  not  to 
be  sufficient  to  entitle  the  class  to  bring  the  action. 
MorrUl  v.  Lane.  136  Mass.  98L 
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vm.  Parol  evidence  to  prove  party. 

Parol  evidence  is  admissible  to  prove  tbe  real  par- 
ties In  interest.  Burrows  v.  Turner,  24  Wend.  276, 
25  Am.  Dec.  622,  where  a  policy  was  issued  on  ac- 
count of  . 

The  true  party  in  interest  may  be  ascertained  by 
extrinsic  evidence,  under 'the  rule  id  etrtum  est 
quod  reddl  potcsL  Pitney  v.  Glens  Falls  Ins.  Co.  66 
N.  Y.  14;  Clinton  v.  Hope  Ins.  Co.  46  N.  Y.  461. 

IX.  NecessUv  of  deHvery, 

In  order  to  enable  the  party  to  maintain  such  ac- 
tion, it  is  not  necessary  that  the  contract  should 
have  been  delivered  to  him.  Oopeland  v.  Sum- 
mers (Ind.)  Nov.  27, 18&3. 

The  delivery  to  the  promisee  is  sufficient.  Ibid.; 
Henry  v.  Anderson,  77  Ind.  361;  West  v.  Cavins,74 
Ind.  266;  Waltz  v.  Waltz,  84  Ind.  408. 

Z.  Necessity  of  assent  and  knowUdge, 

The  rescission  of  tbe  contract  prior  to  the  plain- 
tiff^s  assent  to  it  would  be  a  good  defense  to  an  ac- 
tion brought  thereon  by  the  party  for  whose  bene- 
fit it  was  made.  Emmitt  v.  Brophy,  42  Ohio  St  82; 
Trimble  v.  Strother,  25  Ohio  St  878;  Brewer  v. 
Maurer,  88  Ohio  St  564,  48  Am.  Rep.  486;  CroweU  v. 
Hospital  of  St  Barnabas,  27  N.  J.  Bq.  660. 

The  courts  have  never  held  that  the  express  as- 
sent of  the  beneficiary  is  essential,  nor  that  it  la 
necessary  that  he  should  discharge  the  original 
debtor  and  accept  the  new  promisor.  Bay  v.  Wil- 
liams, 112  DL  91. 

Such  assent  will  be  presumed.  Williamson  Stew- 
art Paper  Co.  y.  Seaman,  29  III.  App.  68;  Flemming 
V.  Marine  Ins.  Co.4  Whart  58, 88  Am.  Dec.  83;  Baker 
V.  Eglin,  11  Or.  888;  Rogers  v.  Gosneli,  68  Mo.  589. 

In  Hidge  v.  Olmstead,  73  Mo.  678,  however.  It  was 
held  that  where  money  was  placed  in  the  hands  of 
the  promisor  for  payment  to  the  creditor,  the  title 
to  such  money  did  not  pass  to  the  creditor  until  he 
was  notified  of  the  deposit  and  assented,  and  that 
therefore  if  before  such  notification  and  assent  it 
was  gamlsbed  by  other  creditors  of  the  depositor, 
the  remedy  was  lost 

Other  cases  show  that  the  third  party  must  have 
become  a  party  to,  or  have  adopted  the  new  agree- 
ment Kountz  V.  Holthouse,  85  Pa.  286;  Meyer  v. 
Lowell,  44  Mo.  328;  Lawrence  v.  Fox,  20  N.  Y.  268; 
Wheat  V.  Rioe,  97  M.  Y.  296;  Bervlss  v.  McDonnell^ 
107  N.  Y.  260. 

A  demand  of  performance  is  necessary.  Durham 
V.  Bischof,  47  Ind.  21L 

In  Strayhorn  v.  Webb,  47  N.  C 199,  it  was  held 
that  until  the  creditor,  for  whose  use  the  deposit 
was  made,  does  some  act  ratifying  tbe  receipt  so  as 
to  extinguish  the  debt  and  make  the  money  his 
own,  he  cannot  maintain  an  action  against  the  re- 
ceiver of  such  money.  White  v.  Hunt  84  N.  C.  496, 
to  tbe  same  cHect 

It  was  held  not  necessary  where  the  plaintiff  was 
a  minor  that  he  should  have  aciepied  the  promise, 
it  being  for  his  benefit  the  law  accepting  it  for 
him.  Oopeland  v.  Summers  (Ind.)  Nov.  27,  1693; 
Nolte  V.  Libbcrt84  Ind.  163;  Guard  v.  Bradley,  7 
Ind.  600;  Pruitt  v.  Prultt,  91  Ind.  696.  to  the  same 
effect 

It  is  not  necessary  that  the  person  for  whose 
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distinction  in  this  respect  between  contracts 
by  specialty  and  simple  contracts  has  not  in 
the  later  authorities  been  adliered  to,  and  may 
DOW  be  regarded  as  abandoned.  If  there  ever 
was  any  reason  for  the  distinction,  it  could 
only  have  been  a  technical  one,  which  no 
longer  has  any  merit  to  commend  it,  and 
we  do  not  think  we  ought  to  recognize  it. 
Though  this  seemA  intended  as  a  more  bond 


to  indemnify  and  save  the  obligee  named 
harmless,  that,  and  not  any  incidental  bene- 
fit that  might  accrue  to  others  not  parties  to 
it,  being  the  primary  purpose  of  its  stipu- 
lations and  promises,  we  will  treat  it,  be- 
cause on  both  sides  it  is  so  presented  here, 
as  thou)(h  such  primary  purpose  were  to  se- 
cure payment  to  the  persons  doing  work  or 
furnishing  material  under  the  contract  men- 


benellt  the  promise  li  made  should  be  aware  of  tbe 
promiae  at  the  time  It  Is  made.  It  beinir  sufficient 
that  suob  person  aooepte  the  promise  and  aots  upon 
it  when  Informed.  Miller  v.  BUlioffsly,  41  Ind.  489; 
HoBtetter  v.  HoUinffer,  117  Pa.  608. 

A  promise  on  asuffloient  consideration,  made  hy 
one  person  to  another  for  the  benefit  of  a  third  per- 
son, may  be  enforced  'by  the  latter,  and  the  fact 
that  at  the  time  the  promise  Is  made  the  Uilrd  party 
is  not  aware  of  it  makes  no  dllf erenoe  under  tbe 
deoisionfl  of  Uie  Indiana  courts.  Waterman  v.  Hor- 
Kan,  114  Ind.  237:  Harrison  v.  Wright,  100  Ind.  515, 
68  Am.  Rep.  806;  Bodenbarirer  v.  Bramblett,78  Ind. 
2]8:  Henderson  v.  McDonald,  84  Ind.  148;  Hale  v. 
Boardman,  S7  Barb.  85. 

XL  Effect  of  oMsnt 

The  promise  is  not  revokable  after  the  asMnt  of 
the  party  to  be  benefited.  Bassett  v.  Hughes,  4S 
Wis.  819. 

And  after  notice  of  tbe  promise  and  assent  there- 
to, it  cannot  be  revoked  by  the  promisee.  Putney 
V.  Famharm,  27  Wis.  187. 

If  the  third  party  elects  to  affirm  such  contract, 
he  may  maintain  an  action  for  its  breach.  Boals  v. 
Nixon,  26  IlLApp.  617. 

By  the  acceptance  of  such  a  promise,  the  third 
party  manifests,  as  between  himself  and  the  promi- 
see, his  aooeptanoe  by  resorting  to  prepared  rem- 
edies. Carver  v.  Bads,  65  Ala.  190:  Henry  v.  Mur- 
phy, 64  Ala.  246,  to  the  same  effect 

The  assent  being  sufficiently  proved  by  the  bring- 
ing of  an  action  on  tbe  contract  Arnold  v.  Ly- 
man, 17  MasR.  400, 9  Am.  Deo.  164. 

The  money,  having,  however,  been  deposited 
with  the  defendant  for  the  purpose  of  paying  the 
plaintiff,  the  p]aintifl*s  assent  to  the  arrangement, 
nnd  his  acceptance  of  the  provision  made  for  the 
payment  to  him,  whether  such  assent  and  accept- 
ance be  contemporaneous  with  the  acts  of  the 
other  parties  or  subsequent,  must  operate  to  dis- 
charge the  debt  for  which  it  was  designed  to  pro- 
vide, unless  the  provision  can  from  any  case  be 
held  coUateraL  Warren  v.  Batchelder,  16  N.  H. 
680;  Clough  V.  Giles,  64  N.  H.  73;  Belt  v.  McLaugh- 
lin, 12  Mo.  4B8. 

But  until  the  acceptance  of  the  promise,  tbe  par- 
ties to  the  agreement  have  the  right  to  rescind* 
Davis  V.  Calloway,  30  Ind.  112,  05  Am.  Dec.  670. 

XII.  Election  of  remcdietu 

The  release  of  the  principal  by  the  bringing  of 
suit  against  the  promisor  has  been  upheld  upon  tbe 
ground  that  while  the  law  does  this  infavor  of  such 
third  person  for  whose  benefit  it  was  made,  it  does 
not  oonflne  such  person  to  the  remedy  so  provided, 
it  being  at  his  election.    Bohanan  v.  Pope,  42  Me. 

9a. 

If  the  party  elects  to  bring  action  against  the 
penon  primarily  liable  upon  the  contract,  he  can 
4o  so,  and  In  such  case  the  principal  debtor  may 
recover  over  against  such  party.   IMd, 

An  adoption  of  the  former  remedy  is  a  release  of 
th«  latter.    iMd. 

Tbe  following  oases  uphold  these  principles: 
Todd  V.  Tobey,  29  Me.  219;  Motley  v.  Manufactur- 
ing Ins.  Oo.  29  Me.  887,  60  Am.  Dec  601;  Johnson  y. 
OoUina,  14  Iowa,  68;  Thompson  v.  Bertram,  14  Iowa, 
25L.R.A. 


476;  Scott  v.  Gill,  19  Iowa,  187;  PblUlpe  ▼.  Van 
Schaick,  87  Iowa,  229;  Roberts  v.  Gorbin,  26  Iowa, 
815, 96  Am.  Dec.  146. 

ZIIL  Rtieaaecfihcpnmiae, 
Such  a  promise  may  be  released,  changed,  or 

abandoned  before  being  accepted  by  the  third 

party.    Gilbert  v.  Sanderson,  66  Iowa,  849,  41  Am. 

Bep.  108;  Jones  v.  Higgina,  60  Ky.  409;  Trimble  v. 

Strother,  25  Ohio  St.  878. 
Such  a  contract  must  be  enforced  before  the  pai^ 

ties  thereto  rescind  it    Parlln  v.  Hall,  2  N.  Dak. 

478. 

XIY.  Am  a  dcfcnm  to  an  actUm, 
It  may  be  pleaded  by  way  of  set-otT.    Green  v. 
Richardson,  4  Golo.  584;  Green  v.  Morrison,  5  Colo. 
18. 

XV.  Action  malnUiindble  tiy  either  party. 

In  Steene  v.  Ayiesworth,  18  Conn.  244,  it  was  held 
that  the  suit  was  maintainable  by  either  the  prom- 
isee or  tbe  beneficiary. 

A  contract  made  with  a  party  for  the  benefit  of 
another  may  be  sued  upon  by  either.  Mosmnn  v. 
Bender,  80  Mo.  579;  Rogers  v.  Gosnell,  51  Mo.  486L 

XYI.  State  doctrines. 

In  Alabama  tbe  law  is  stated  as  follows : 

Where  one,  for  a  sufficient  consideration  moving 
from  another  indebted  to  a  third  person,  promises 
him  so  indebted  to  pay  his  creditor,  a  failure  to 
comply  with  the  contract  gives  a  right  of  action 
over  to  the  promisee  or  to  the  person  for  whose 
benefit  tbe  promise  was  made.  Shotwell  v.  Gilkey, 
81  Ala.  724;  Mason  v.  Hall,  80  Ala.  509;  Huokabee  y. 
May,  14  Ala.  268. 

Such  promise,  however,  must  be  specially  d^ 
clared  upon,  except  where  an  action  for  money 
had  and  received  would  lie.    Mason  v.  Hall,  supra 

The  action  was  upheld  in  Sacramento  Lumber 
Oo.  V.  Wagner,  67  Gal.  298,  a  case  of  a  contract  by  a 
married  woman  to  pay  a  debt  as  part  of  the  oonsid- 
eratioQ  of  a  purchase. 

Such  actions  are  upheld  In  Colorado,  the  oouit 
stating  that  it  accorded  the  remedy  to  the  perty 
who  in  most  instances  was  chiefly  Interested  to  en- 
force the  promise,  and  avoided  multiplicity  of 
suits,  without  causing  Injustice  to  either  party. 
Lehow  V.  Simonton,  8  Oolo.  846. 

Where  supported  by  a  valuable  consideration. 
Green  v.  Richardson,  i  Ck>lo.  584;  Green  v.  Morrison, 
6  Colo.  18. 

In  Connecticut  it  is  taken  as  now  established  that 
even  in  a  court  of  law  a  third  person  may  maintain 
a  suit  on  a  parol  promise  made  for  his  benefit,  al- 
though he  is  not  a  party  to  the  contract.  Crocker 
v.  Hlt^gins,  7  Conn.  847;  Meeoh  v.  Ensign,  48  Conn. 
191, 44  Am.  Rep.  225. 

Tbe  same  is  the  rule  In  Florida,  provided  there  li 
a  clear  intention  and  purpose  to  benefit  the  third 
person  strictly  and  primarily.  Hunter  v.  Wilson, 
21  Fla.  260;  Wright  v.  Terry,  23  Fla.  160. 

It  is  stated  as  well  settled  In  Dlinois  that  where  one 
person,  for  a  valuable  consideration  engages  with 
another  by  simple  contract,  to  do  some  act  for  the 
benefit  of  a  third,  the  latter,  who  would  enjoy  the 
benefit  of  the  act,  may  maintain  an  action  for  the 
breach  of  the  engagement.  WilUamson  Stewart 
Paper  Oo.  t.  Seaman.  29  IIL  App.  68;  Hume  v. 


1898. 
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Cloned  in  it.  In  considering  the  question 
presented  we  must  lay  aside,  as  having  no 
bearing  upon  it,  the  cases  of  official  or  stat- 
utory bonds  required  or  authorized  for  the 
benefit  or  security  of  persons  not  named  as 
obligee,  a  nominal  obligee  being  named,  and 
\vbere  the  statute  expressly  or  by  implication 
authorizes  such  persons  to  sue  upon  them, 
lostancea  of  such  are  sheriffs*  bonas,  probate 


bonds,  bonds  authorized  by  the  Mechanic's 
I'ien  Law  in  Gen.  Btat.  1878,  and  such  as 
were  considered  in  St.  Paid  v.  Butler,  SX) 
Minn.  459,  and  Morton  y.  Power ^  33  Minn. 
521.  As,  so  far  as  appears  by  the  complaint 
Benz  could  not  be  liable  to  pay  for  the  work 
done  and  materials  furnished  in  fulfilling 
the  contract  to  repair,  and.  as,  under  the  law 
then  in  force,  his  interest  in  the  property 


Ttrower,  26  HL  App.  130:  Bay  v.  WiUiams,  112111. 01. 
U  Am.  Rep.  209;  Eddy  v.  Roberts,  17111. 506;  Beasley 
V.  Webster,  64  lU.  468;  Brown  v.  Strait,  19  lU.  88; 
Bristow  V.  Lane,  21  IlL  194;  Babbermaon  y.  Wis- 
kamp,64I11.179. 

And  upon  such  an  agreement  to  pay  all  the  debts 
of  one,  any  creditor  may  sue.  Borne  t.  Brewer, 
•iipnt;  Bbober  Lithographing  Ck>.  y.  Kerting,  107 
Bl.  844;  SneU  v.  Ives,  86  111.  279;  Deany.  Walker,107 
IlL  5M,  47  Am.  Bep.  407,  to  the  same  effect. 

The  earlier  Indiana  cases  upheld  the  principle 
that  the  third  party  was  not  entitled  to  sue  at  law 
upon  such  contract^  there  being  no  privity  be- 
tween the  promisor  and  such  third  party.  Salmon 
V.  BrowD,  6  Blackf.  347;  Farlow  v.  Kemp,  7  Blackf . 
544;  Britzell  y.  Fryberger,  2  Ind.  176;  COnklln  y. 
Smith,  7  Indi  107, 68  Am.  Dec.  416. 

In  equity,  however,  such  a  suit  Is  always  main- 
tainable.   Cross  v.  Truesdale,  28  Ind.  44. 

The  party  making  the  promise  Is  treated  as  a 
trustee  for  the  person  for  whose  benefit  It  Is  made. 
MlUer  y.  BllUngsly,  41  Ind.  489. 

In  the  Indiana  code  of  procedure,  the  plaintiff  Is 
entitted,  on  bringing  his  action,  to  whatever  relief 
either  the  law  or  equity  would  have  afforded  him 
on  the  case  made  before  the  distinction  between 
them  in  practice  was  abolished.  The  two  systems, 
being  blended  by  the  code  and  other  legal  or  equi- 
table rights,  are  now  enforceable  in  theolvfl  action 
provided  for  by  the  code.  Ibid.  ,*  Potter  v.  Smith,  86 
Ind.  281;  Frensel  v.  Miller,  87  Ind.  1, 10  Am.  Rep.  6KL 

The  complaint  under  the  code  being  regarded  as 
a  bfll  in  chancery  under  the  old  practice.  Davis  v. 
Calloway,  80  Ind.  112, 96  Am.  Dea  670;  Bird  v.  Lan- 
Ins,  7  Ind.  616;  Day  v.  Patterson,  18  Ind.  114. 

In  actions  at  law  privity  of  contract  Is  essential, 
bat  the  rule  Is  and  always  has  been  different  In 
eqmty,  and  the  rule  should  be  regarded  as  settled 
in  Indiana  that  a  party,  not  known  as  a  contract- 
ing party  for  whose  benefit  the  contract  was  made, 
may  malntam  a  suit  upon  It  in  equity.  Miller  v. 
Blllingaly,  supra;  Ball  v.  Silver,  17  Ind.  639;  Cloud 
V.  Moorman,  IS  Ind.  40;  Day  v.  Patterson,  aupio; 
Lamb  ▼,  Donovan,  19  Ind.  40;  Shnoraft  v.  David- 
son, Id.  96;  EllstOQ  v.  Scott.  Id.  290;  Seals  v.  Beals, 
ao  Ind.  168;  Devoi  v.  Mcintosh,  28  Ind.  629;  Cross  v. 
Trneedale,  and  Davis  v.  Galloway,  supra;  Marlett  v. 
Wilson,  80  Ind.  240;  Mathews  v.  Rltenour,  81  Ind.  81: 
Jaqua  V.  Montgomery,  88  Ind.  86,  6  Am.  Rep.  168; 
Bitenour  v.  Mathews.  84  Ind.  279;  Haggerty  v.  John- 
ston, 48  Ind.  44;  South  Side  Planing  Mill  Asso.  v. 
Gntier  ft  Savldge  Lumber  Oe.  64  Ind.  666 ;  Roden- 
barger  V.  Bramblett,  78  Ind.  213;  Worley  v.  Slpe,  111 
Ind.  288;  Pruitt  v.  Pru{tt,91  Ind.  606;  Redelshei- 
mer  ▼.  Miller,  107  Ind.  486,  where  the  action 
was  upon  an  agreement  with  a  principal  debt- 
or, based  upon  a  consideration  to  pay  his  debt 
to  the  creditor;  Stevens  v.  Flannagan,  81  Ind. 
Ut;  Oamahan  y.  Tousey,  98  Ind.  661;  Leake  v.  Ball, 
U6Ind.ai. 

In  Oopeland  t.  Summers  (Ind.)  Nov.  27,  1S93,  It 
WIS  held  that  the  rule  was  too  familiar  to  require 
the  dtadon  of  authority. 

Where  an  action  was  brought  by  an  administrator 
for  the  reoovery  of  property,  and  was  compromised 
by  the  defendants  undertaking  to  pay  all  valid 
dahns  against  the  Intestate's  estate  In  considera- 
tion of  the  withdrawal  of  the  suit,  which  was  dis- 1 
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missed.  It  was  held  that  a  third  party  could  sue 
upon  such  agreement.  Gross  v.  ^Kmesdale,  su- 
pra. 

Under  the  Iowa  code,  the  party  holding  the  legal 
title  to  a  cause  of  action,  though  a  mere  agent  or 
trustee  with  no  beneficial  interest  therem,may  sue 
thereon  in  his  own  name.  Oassidy  v.  Woodward, 
77  Iowa,  864;  Cottle  v.  Cole,  80  Iowa,  481;  Rice  y. 
Savery.  22  Iowa,  470;  Pearson  v.  Commlngs,  28  Iowa. 
844;  Knadler  v.  Sharp,  86  Iowa,  282;  Vimont  v.  Ch^ 
cage  &  N.  W.  B.  Go.  64  Iowa,  614;  Burrows  v.  Rob- 
ertson, 7  Iowa,  101. 

The  law  in  Iowa  Is  that  an  action  can  be  main- 
tained upon  a  promise  made  for  the  benefit  of  a 
third  person.  If  there  Is  a  sufficient  consideration. 
Pope  V.  Porter,  33  Fed.  Bep.  7. 

In  a  case  where  a  contract  was  made  with  the 
father  of  an  infant  for  the  benefit  of  the  Infant, 
and  the  question  of  emancipation  did  not  arise.  It 
was  held  that  an  action  could  be  brought  by  the 
Infant  upon  such  contract,  even  though  made  with 
the  father.    Qooden  v.  Rayl,  85  Iowa.  602. 

The  rule  is  said  to  be  well  established  In  Elansas 
that  a  third  person,  not  a  party  or  privy  to  a  con- 
tract, nmy  sue  thereon  for  his  own  benefit.  An- 
thony y.  Herman,  14  Kan.  494;  Strong  v.  Marcy,  88 
Kan.  109;  Brenner  v.  Luth,  28  Kan.  683;  Burton  v. 
Larkin,  36  Kan.  246. 89  Am.  Rep.  641;  Piano  Mfg. 
Co.  v.  Burrows,  40  Kan.  861;  Mumper  y.  Kelley,  48 
Kan.  266. 

It  would  also  seem  to  be  well  established  in  Ken- 
tucky, where  it  has  been  held  that  section  21  of  tha 
Revised  Code,  ed.  1888,  does  not  take  away  the  right 
from  the  real  party  In  Interest  to  brmg  suit  In  his 
name.  Smith  v.  Smith,  6  Bush,  685;  Allen  v.Thomaa, 
8  Met.  (Ky.)  196,  77  Am.  Dea  169:  Lucas  v.  Cham- 
berlain, 8  R  Men.  276. 

That  a  party  for  whose  benefit  a  promise  is  made 
to  another  may  maintain  an  action  upon  such 
promise  against  the  party  who  has  made  It.  though 
not  made  to  the  plaintiff.  Is  a  proposition  too  well 
established  by  this  court  to  require  a  citation  of 
cases  to  support  It    Dodge  v.  Moss,  82  Ky.  44L 

The  action  was  sustained  In  Pad ucah  Lumber  Cou 
y.  Paducah  Water  Supply  Co.  7  L.  R.  A.  77,  89  Ky. 
840,  upon  a  contract  made  by  the  dty  for  the  sup- 
ply of  water  for  the  benefit  of  the  Inhabitants,  by 
reason  of  a  breach  of  which  contract  the  company 
sustained  damage,  the  courts  holding  the  platotlff 
to  be  the  real  party  In  in  tcrest  within  the  provisions 
of  the  civil  code. 

The  same  Is  the  law  In  Louisiana.  Ferguson^s 
Succession,  17  La.  Ann.  256;  New  Orleans  St.  Jo- 
seph's Asso.  y.  Magnier,  16  La.  Ann.  888. 

In  Ashby  v.  Ashby,  89  La.  Ann.  105,  it  was  held 
that  an  action  could  only  be  brought  by  one  hav- 
ing a  real  or  actual  interest  which  he  pursues  un- 
der the  Code  of  Practice,  article  15. 

The  Maine  courts  upheld  the  same  doctrine. 

If  one  makes  a  promise  to  another  for  the  bene- 
fit of  a  third  person  the  latter  may  maintain  an 
action  upon  It.  Dearborn  v.  Parks,  5  Me.  81,  17 
Am.  Dec.  206;  Hlnkley  v.  Powler,  15  Me.  285. 

Where  money  has  been  paid  by  one  party  to  an^ 
other  for  the  benefit  of  a  third,  the  latter  may  maln- 
tam an  action  forthe  money.  Bohanan  v.  Pope,  43 
Me.  98. 

The  principle  was  upheld  In  Carr  v.  Barilett,  78 
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could  not  be  subject  to  a  lien  tbirefor,  it 
was  legally  a  matter  of  indiffereDce  to  him 
whether  the  work  and  materials  were  paid 
for  or  not.  He  had  no  duty  in  respect  to  it. 
And  the  question  comes  to  this :  Where,  in 
a  contract  between  two  persons  one  promises 
the  other  to  do  something  for  the  benefit  of 
a  stranger  to  the  contract,  and  the  promisee 
has  no  relation  to  the  thing  to  be  done  nor  to 


the  stranger  to  be  benefited,  can  such  stranger 
bring  an  action  to  enforce  the  promise?  In 
some  of  the  text- books  and  decisions  it  is 
stated  generally  "that,  where  one  person 
makes  a  promise  to  another  for  the  benefit  of 
a  third  person,  that  third  person  may  main- 
tain an  action  upon  it. "  But  we  do  not  think 
there  is  a  case  to  be  found  in  which  such  an 
action  was  sustained  upon  a  bare  promiae, 


He.  120,  a  case  of  a  subBcrlption  contraot,  the  mu- 
tual promise  being  a  suflBcieat  cODsideration. 

The  doctrine  in  favor  of  the  right  to  sue  to  also 
upheld  by  the  Maryland  courts.  CkMites  v.  Penn- 
sylvania F.  Ins.  Co.  of  Philadelphia,  58  Md.  172, 42 
Am.  Bep.  827. 

So  if  one  has  money  in  band  belonglngr  to  a  party 
and  promises  to  pay  It  to  another.  Owings  v.  Ow- 
ings,  1  Harr.  &Q,4SL 

The  earher  Massachusetts  decisions  follow  the 
doctrine  favoring  such  actions,  considering  its 
principles  as  reasonable  and  consistent  with  the 
character  of  an  action  of  assumpsit  for  money  had 
and  received.    Hali  v.  Marston,  17  Mass.  575. 

In  Brewer  v.  Dyer,  7  Cush.  887,  the  court  also  up- 
held the  doctrine,  as  resting  upon  a  broad  and  sat- 
isfactory basis,  the  law  operating  upon  the  act  of 
the  parties  creating  a  duty,  establishing  a  privity 
and  implying  a  promise  and  obligation. 

In  Cabot  v.  Haskins,  8  Pick.  92,  the  court  held 
there  was  no  doubt  that,  in  the  case  of  an  advance 
of  money  by  one  person  to  another,  with  a  promise 
at  the  request  of  the  party  advancing  the  money  to 
pay  the  same  to  a  third  person,  such  third  person 
may  maintain  an  action  upon  the  promise. 

Where  the  promise  was  to  the  father  for  the 
child's  benefit  when  of  age,  it  was  held  that  the 
child  might  sue  the  father  having  his  interests  in 
view  when  he  entered  into  the  transaction,  even 
though  the  contract  was  in  the  father's  name. 
Feiton  V.  Dickinson,  10  Mass.  287.  See,  however, 
Marston  v.  Bigelow,  6L.  B.  A.  43, 150  Mass.  46,  fn- 
fra^  head  ''i^ot  maintatnahley 

The  principles  established  in  Hall  y.  Marston, 
supra,  are  foUowed  by  the  court  in  Carnegie  v. 
Morrison,  2  Met.  881,  an  action  of  assumpsit  founded 
on  a  letter  of  credit  given  by  the  defendants  by 
their  general  agent  in  Boston,  in  favor  of  the 
plaintiffs,  and  for  the  purpose  of  paying  in  part  a 
debt  due  from  a  debtor  to  the  plaintiffs. 

The  contrary  doctrine  would,  however,  seem  to 
be  established  by  the  later  cases  in  that  state,  the 
general  rule  being  declared  to  be  that  a  person  who 
is  not  a  party  to  a  simple  contract,  and  from  whom 
no  consideration  moves,  cannot  sue  on  the  con- 
tract, and  therefore  a  promise  made  by  one  person 
to  another  for  the  benefit  of  a  third,  who  is  a 
stranger  to  the  consideration,  will  not  support  an 
action  by  the  latter.  Rxohange  Bank  of  St.  Louis 
v.  Bice,  107  Mass.  87, 9  Am.  Bep.  1. 

In  the  above  case  the  court  stated  that  the  cases 
of  Carnegie  v.  Morrison,  and  Brewer  y.  Dyer,  au- 
prot  were  qualified  by  the  later  cases  where  the 
limits  of  the  doctrine  were  defined  and  a  disinclina- 
tion repeatedly  expressed  to  admit  new  exceptions 
to  the  general  rule.  Mellen  v.  Whipple,  1  Gray, 
817;  Millard  v.  Baldwin,  8  Gray,  484;  Field  v.  Craw- 
ford, 6  Gray,  116;  Dow  v.  Clark,  7  Gray,  108,  settling 
the  law  In  that  state;  Colburn  v.  Phillips,  18  Gray, 
64;  Flint  v.  Pierce,  09  Mass.  68, 96  Am.  Dec.  69L 

The  doctrine  will  not  be  extended  to  cases  out- 
side of  the  class  mentioned  In  MeUen  v.  Whipple, 
tujyra;  head  IV.  b,  supra;  so  held  In  Dow  v,  Clark, 
supra,  where  the  defendants  by  agreement  not  un- 
der seal,  for  a  certain  consideration,  promised  to 
pay  the  debts  of  a  raUroad  company,  including  cer- 
tain bonds  owned  by  the  plaintiff. 

In  Millard  v.  Baldwin,  supra,  the  principle  was 
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confined  exclusively  to  parol  contracts;  a  case  of 
an  agreement  founded  upon  an  award  under  sub- 
mission to  arbitration. 

The  court  in  the  later  case  of  Exchange  Bank  of 
St.  Louis  y.  Bioe,  supra,  looked  upon  the  expres- 
sions of  opinion  in  Carnegie  v.  Morrison  and  Brewer 
V.  Dyer,  supra,  as  unguarded. 

The  doctrine  established  in  Exchange  Bank  of 
St.  Louis  V.  Bice,  miprci,  was  followed  in  the  later 
cases  of  Gamwell  v.  Pomeroy,  IZi  Mass.  807;  Pren- 
tice V.  Brimhall.  128  Mass.  291;  Carr  v.  National  Se- 
curity Bank,  107  Mass.  45,  9  Am.  Deo.  6;  Kogers 
V.  Union  Stone  Co.  180  Mass.  581,  89  Am.  Bep.  47S.' 
Morrill  v.  Lane.  186  Mass.  08;  Marston  v.  Bigelow,  & 
L.  B.  A.  43, 150  Mass.  45. 

The  exceptions  noticed  in  McIlen  y.  Whipple, 
supra^  were  not,  however,  overruled  by  the  above 
cases.  Exchange  Bank  of  St.  Louis  v.  Bioe,  su- 
pra. 

In  Michigan,  the  rule  is  that  a  promise  made  by 
one  person  to  another,  for  the  benefit  of  a  third,  a 
stranger  to  the  consideration,  will  not  support  an 
action  by  the  latter.  Linneman  y.  Moross,  96  Mich. 
178. 

In  the  case  of  Pipp  y.  Beynolds,  20  Mich.  88, 
where,  as  between  the  third  party  and  the  plaintiff* 
the  former  had  undertaken  to  do  the  work,  and  as 
between  the  defendant  and  such  party  the  defend- 
ant was  alleged  to  have  promised  to  cany  out  that 
agreement,  thus  making  the  performance  on  such 
third  party's  part  one  of  the  objects  of  the  second 
agreement,  the  court  held  there  was  no  oootract 
relation  between  them  so  far  as  the  latter  airree- 
ment  was  concerned,  such  as  would  entitle  the 
plaintiff  to  recover  damages  for  a  breach  thereof. 

The  same  principle  is  recognized  in  Brown  y. 
Hazen,  11  Mich.  219,  where  the  plaintiff  sued  the  de- 
fendant in  assumpsit  upon  a  promise  to  pay  a  note 
of  a  debtor  of  the  plaintiff,  made  by  the  defendant 
to  such  debtor. 

The  same  doctrine  It  npbeld  in  Halated  y. 
Francis,  81  Mich,  113,  where  the  only  contract 
proved  was  between  defendant  and  a  third  party 
to  pay  the  1atter*s  note  to  the  plaintiff  who  wa» 
nopartytothe  contract,  and  gave  no  considera- 
tion and  was  in  no  way  bound  by  it,  the  only  con- 
sideration being  that  paid  by  the  third  party  wha 
was  the  only  one  injured  by  the  breach.  The  case 
of  Brown  v.  Hazen,  supra,  is  to  the  same  effect. 

And  again  in  Turner  y.  McGarty,  22  Miob.  26S> 
Wheeler  v.  Stewart,  94  Mich.  445;  Hunt  y.  Strew. » 
Mich.  868;  Hidden  v.  ChappeU  48  Mich.  G27:  Hicks 
V.  McGarry,  88  Mloh.  667;  Edwards  v.  dement,  81 
Mich.  &1& 

These  cases  are  all  distinguished  from  the  case  of 
Osbom  y.  Osbom.  86  Mich.  48,  upon  the  ground  that 
in  that  case  the  promise  was  made  to  the  plaintiff 
herself,  and  there  was  evidence  of  her  acceptance 
of  the  new  debtors  in  place  of  the  old  ones,  the 
plaintiff  giving  up  her  claim  acrsinst  the  original 
debtor. 

And  again  in  Toohey  v.  Comstock,  45  Mich.  603. 
a  case  in  which  the  promise  was  held  to  be  made 
directly  to  such  third  party,  and  not  to  another 
for  his  benefit. 

It  is  the  law  in  Minnesota,  that  a  person  for  whose 
benefit  a  promise  is  made  may  enforce  it,  although 
a  stranger  to  the  contract  and  to  the  consideratioiL 
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with  no  other  circumstances  to  justify  an 
exception  to  the  general  rule  that  an  action 
opoo  contract  con  be  maintained  only  Tvliere 
there  is  privity  of  contract  between  tiie  par- 
ties. In  Lawrence  v.  Ftxe,  20  N.  Y.  268,— 
the  most  conspicuous  and  most  thoroughly 
reasoned  case  in  ISew  York,  sustaining  an 
action  by  a  stranger  to  a  contract, — the  prom- 
isee owed  the  debt  which  the  promisor  agreed 


to  pay,  and  loaned  him  the  money,  which  he 
agreed  to  pay  to  the  promisee *8  creditor. 
Tlu^  V.  Keokuk  Coal  (Jo.  of  New  York,  48 
N.  Y.  253,  was  a  case  where  the  grantee  in 
a  conveyance  of  real  estate  assumed  to  pay  a 
mortgage  resting  on  it  to  secure  a  debt  of  the 
grantor.  In  the  syllabus  to  the  case  it  is 
stated  that  it  overrules  King  ▼.  W/iitely,  10 
Paige,  465,  4  L.  ed.  1052,  but,  as  we  read 


Starlba  y.  Graenwood,  28  Mino.  621;  Mazfleld  t. 
Schwartz.  43  Minn.  ttl. 

In  Follansbee  y.  Johnson,  28  Minn.  811,  ft  was 
stated  that  the  weight  of  authority  was  to  the 
eSect  thot  with  reflrard  to  contracts  not  by  spe- 
cialty,  the  peraon  for  whose  benefit  the  promlae 
was  made  ml^rht  enforce  It,  though  a  stranger  to 
the  contract  and  to  the  consideration. 

To  the  same  effect.  Jordan  v.  White,  90  Minn.  9V 
StLuden  v.  dasoo,  18  Minn.  879. 

In  Welsh  y.  First  Div.  St.  Paul  ft  P.  R.  Go.,  28 
Minn.  814,  ft  was  held  that  the  company  were  liable 
under  the  agreemept  of  organization,  as  sanctioned 
\>7  the  leirtslature  to  third  parties,  in  respeot  to  the 
liabilities  assumed  by  it  thereunder. 

Id  the  action  of  a  contractor's  bond  glyen  to  a 
eity,  it  was  held  that  the  indemnified  party  might 
mamtain  an  action  npon  such  bond  in  his  own 
name,  without  joining  the  city  or  the  board.  St. 
Paul  V.  Butler,  80  Minn.  458;  Morton  v.  Power,  88 
MinD.S2L 

The  cases  of  St.  Paul  y.  Butler,  and  Morton  t. 
Power,  tuprcL,  were  distinguished  in  State  Bank  of 
Duluth  y.  Heney,  40  Minn.  145,  the  latter  case  giy- 
Ing  the  city  the  right  of  action  upon  the  bonds. 

In  Murpbin  y.  Scoyell,  44  Minn.  5S0,  It  was  held 
that  the  action  might  be  prosecuted  by  the  party 
in  whose  name  the  contract  was  made.  Cremer  y. 
Wimmer,  40  Minn.  611,  to  the  same  effect 

Where  the  action  was  upon  a  penal  bond  eze- 
cated  to  the  plaintiff  by  the  defendant  as  principal, 
and  by  other  defendants  as  sureties,  defendant 
had  entered  into  a  contract  with  the  plaintiff  to 
perform  work,  and  to  furnish  labor  and  materials, 
the  bftnd  being  giyen  to  secure  the  plaintiff  from 
liens  upon  the  premises  for  lat)or  done,  or  materials 
furnished  to  the  defendant  in  the  performance  of 
his  contract;  it  was  held  that  the  plaintiff  was  not 
entitled  torecoyer  a  voluntary  payment  of  a  debt 
of  the  defendant  paid  by  him,  but  that  for  pay- 
ments necessarily  made  by  the  plaintiff  the  de- 
fendant would  be  liable.  Price  y.  Doyle,  84  Minn. 
flOL 

8o  in  Mississippi  where  the  agreement  Is  adopted 
by  the  stranger,  or  he  has  a  benefit  in  the  transac* 
tlon.  Sweatman  y.  Parker,  48  Miss.  19;  Boimer  y. 
Marx,  51  Miss.  141. 

The  Missouri  courts  follow  the  same  doctrine,  it 
being  stated  as  the  prevailing  doctrine  that  an 
action  lies  on  the  promise  made  by  a  defendant 
upon  a  valid  oon^deration  to  a  third  person 
for  the  benefit  of  a  plaintiff,  even  though  the 
latter  was  not  privy  thereto.  Rogers  y.  Goe- 
sea  58  Mo.  689;  Bobbins  v.  Ayers,  10  Mo.  612,  47 
Am.  Dec.  125;  Markle  v.  Western  U.  Teleg.  Co.  19 
Kg.  App.  80:  State  y.  Laclede  Gaslight  Co.  103  Mo. 
472:  Bank  of  Missouri  v.  Beuoist,  10  Mo.  621;  Ellis  y. 
Harrison,  104  Mo.  270:  Flt^rerald  y.  Barker,  70  Mo. 
ttS;  Schuster  y.  Kansas  City,  St.  J.  &  a  B.  R.  Co. 
60 Mo.  280:  Mosman  v.  Bender,  80  Mo.  679. 

The  principle  In  favor  of  such  actions  Is  upheld 
In  Meyer  v.  Lowell,  44  Mo.  828,  where  a  firm  of 
debtors  sold  out  to  the  defendants,  part  of  the 
consideration  being  the  assumption  of  the  debt  due 
to  the  plaintiff.  It  was  held  the  plaintiffs  were  en- 
titled to  recoyery,and  that  the  plaintiff  was  not  a 
stranger  to  the  c;jZiSlderation  so  as  to  nrevent  his 
saing  in  his  own  name. 
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In  construing  the  sections  1990. 1991,  of  the  Mis- 
souri Etevlsed  Statutes,  ed.  of  1889.  the  court  took 
it  to  be  clearly  Implied  that  the  beneficiary  In  such 
a  contract  was  to  be  regarded  as  a  real  party  in  in- 
terest, andthat  as  such  he  might  sue  tbereon  in  his 
own  name,  whfle,  on  the  other  hand,  the  contract- 
ing  party  (as  trustee  of  an  express  trust  within  the 
statutory  definition),  might  likewise  maintain 
action  on  the  same  eon  tract  Ellis  y.  Harrison, 
twpra:  Snider  ▼.  Adams  Bxp.  Co.  77  Mo.  828. 

The  provisions  of  the  Missouri  code  allowing  a 
trustee  to  sue  In  his  own  name,  upon  a  contract 
made  for  the  benefit  of  the  eatui  que  truet,  was 
held  not  to  affect  the  right  of  the  beneficiary  to 
sue  in  his  own  name,  as  it  existed  prior  to  the  oodOw 
Rogers  v.  Goenell,  61  Mo.  466. 

The  code  has  not  changed  the  rule.    Ibid, 

It  was  sought  to  apply  the  doctrine  to  the  case  of 
damages  occasioned  by  fire  owing  to  an  inadequate 
water  supply  In  an  action  against  the  water  com- 
pany under  its  contract  with  the  municipality 
brought  by  a  citizen  who  claimed  that  the  action 
was  made  for  his  benefit  and  that  he  had  therefore 
a  right  to  sue,  but  the  court,  while  upholding  the 
doctrine  as  the  law  in  that  state,  held  that  tbe  case 
did  not  come  within  its  limits.  Howsmon  y.  Tren- 
ton Water  Co.  (Mo.)  28  L.  R.  A.  146. 

In  a  note  to  the  above  case  in  28  L.  R.  A.  146,  the 
cases  upon  the  question  of  the  right  to  sue  a  water 
company  are  collected. 

Where  the  promise  was  made  to  an  administrator 
to  pay  the  estate  of  the  deceased  one  half  tbe  sum 
due  to  such  estate  upon  a  demand,  m  consideration 
of  his  releasing  a  levy  of  execution,  it  was  held  that 
the  administrator  could  maintain  an  action  against 
such  third  person  for  the  benefit  of  the  estatis,  the 
estate  of  the  deceased  being  the  real  party  in  In- 
terest.   Mosman  v.  Bender,  bO  Mo.  679. 

And  In  Nebraska  It  has  been  held  that  where  one 
makes  a  promise  to  another  for  the  benefit  of  a 
third  person,  tbe  latter  may  maintain  an  action 
upon  the  promise,  even  though  the  oonsicleratlon 
did  not  move  from  him.  Bhamp  y.  Meyer,  20  Neb, 
223. 

So  In  Nevada,  the  court  stating  that'  besides  the 
statute,  which  provides  that  eyery  action  shall  be 
prosecuted  In  tbe  name  of  the  real  party  in  inter- 
est, the  beneficiary  named  in  the  oontract  may 
maintain  an  action  thereon  In  Ills  own  name. 
Milianl  v.  Tognini,  19  Nev.  188;  Rub  ling  v.  Hackett, 
1  Nev.  860;  Alcalde  v.  Morales,  8 Nev.  182;  Bishop  v. 
Stewart,  18  Nev.  26,  to  the  same  effect. 

In  New  Hampshire  the  courts  seem  to  require  a 
novation.  Warren  y.  Batcbelder,  16  N.  H.  580; 
Clough  V.  Giles.  64  N.  H.  73,  both  tupra. 

Such  actions  were  upheld  in  Jackson  y.  Smith, 
62  N.  H.  11. 

It  would  seem  to  be  the  rule  in  New  Jersey  that 
such  contract  cannot  be  sued  upon  so  far  as  dam- 
ages for  a  breach  of  duty  arising  therefrom  are 
concerned.   Marvin  Safe  Co.  y.  Ward.  46  N.  J.  L.  19. 

But  a  different  rule  would  seem  to  exist  upon 
simple  contracts.  Crowell  v.  Currier,  27  N.  J.  Eq. 
168. 

On  a  simple  contract,  an  action  may  be  main- 
tained on  a  promise  made  by  tbe  defendant  to  a 
third  person  for  tbe  plalntiff*s  benefit,  without  any 
consideration  moving  from  the  plaintiff.    Crowell 
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the  opinion,  it  goes  no  further  than  to  ques- 
tion the  reason  given  by  the  chancellor  in  the 
latter  case  for  sustaining?  an  action  in  such  a 
case  when  it  can  be  sustained.  The  case  in 
10  Paige  was  one  where  the  grantee  in  a  con- 
veyance assumed  to  pay  a  mortgage  on  real 
estate  for  which  the  grantor  was  not  person- 
ally liable.  It  was  held  that  the  creditor 
could  not  recover  of  the  grantee.    The  chan- 


cellor stated  as  the  principle  upon  which  a 
creditor  can  recover  from  a  grantee  so  assum- 
injc  to  pay  a  debt  of  the  grantor  that  a  cred- 
itor is  entitled  to  be  subrogated  to  sccuritiesr 
for  the  debts  held  by  a  surety,  and  that  be- 
tween the  grantor  and  the  ^antee  in  such  case 
the  latter  becomes  the  principal  debtor  and 
the  former  surety.  Another  and  simpler  rea- 
son might  have  been  given,  to  wit,  that  whcru^ 


▼.  Hospital  of  St.  DamabaB,  27  N.  J.  Eq.  630:  Joslin 
V.  New  Jersey  Oar  Spring  Go.  36  N.  J.  L.  141;  Cocks 
V.  Yarney,  45  N.  J.  Eq.  72. 

The  New  York  dootrine  was  thus  stated  in  Vroo- 
man  v.  Turner, »  N.  Y.  280, 26  Am.  Uep.  195;  to  give 
a  third  party,wbo  may  derive  a  benefit  from  the  per- 
f ormaoce  of  the  promise  an  action,  there  must  be 
llnt,an  interest  by  the  promisee  to  secure  some  beo- 
eflt  to  the  third  party,  and  second,  some  privity  be- 
tween the  two,  the  promisee  and  the  party  to  be 
heneflted,  and  some  obliKation  or  duty  owinff  from 
the  former  to  the  latter,  which  would  give  him  a 
legal  or  equitable  claim  to  the  benefit  of  the  prom- 
ise or  an  equivalent  from  him  personally.  To  the 
same  effeci:  at,  Marks  Church  in  Newcastle  v. 
Teed,  ISO  N.  Y.683;  Lawrence  v.  Fox,  20  N.  Y.a88; 
Farley  v.  Cleveland,  4  Cow.  482,  15  Am.  Dec.  887; 
Cleveland  v.  Farley,  9  Cow.  639;  State  Bank  at  New 
Brunswick  V.  Mettler,  2  Bosw.  882,  898:  Astor  v. 
L*Amoreuz,  4Sandf.  524:  Ell  wood  v.  Monk,  5  Wend. 
235;  Sailiy  v.  Cleveland,  10  Wend.  156;  Glen  v.  Hope 
Mut.  L.  Ins.  Co.  of  New  York,  50N.Y.  879:  SlmBOu  v. 
Brown,  68  N.  Y.  865;  Carter  v.  Holahan,  92  N.  Y.  488; 
Dumherr  v.  Bau,  185  N.  Y.  219. 

So  in  WilUs  V.Smyth,  91  N.Y.  286,  where  money 
was  deposited  in  a  bank  for  a  debtor's  benefit. 

In  Todd  V.  Weber,  96  N.  Y.  181, 47  Am.  Rep.  20,  the 
oourt  looked  upon  the  doctrine  upholding  such 
actions,  as  the  prevaling  one  and  as  well  settled* 
To  the  same  effect:  Duke  of  Cumberland  v.  Cod- 
rington,  8  Johns.  Ch.  229,  254, 1 L.  ed.  601, 610;  Butts 
V.  Perkins.  41  Barb.  518;  Barker  v.  Bradley,  42  N.Y. 
816, 1  Am.  Rep.  621;  Schemerhom  v.  Vanderheyden, 
lJohns.189,  8Am.  Dec.804;  Knowles  v.  Br  win,  43 
Hun,  150,  where  suit  was  brought  by  a  child  upon 
a  contract  made  with  her  father  for  her  benefit. 

The  same  principle  is  upheld  in  Barker  v.Buckiin, 
8  Denio,  45, 48  Am.  Dec.  728,  even  though  the  con- 
sideration move  from  a  third  party. 

Although  the  consideration  does  not  move  from 
him.  Delaware  &  H.  Canal  Co.  v.  Westchester 
County  Bank,  4  Denio,  97. 

Lawrence  v.  Fox,  supra,  was  recognised  In  Litch- 
field v.  Flint,  104  N.  Y.  548,  where  the  payee  of  a 
note  had  transferred  it  upon  a  promise  of  valuable 
oonsideration  to  pay  it. 

The  principles  upholding  such  action,  upon  the 
ground  that  the  special  promise  was  for  the  plain- 
tiff*s  benefit,  were  recognized  in  Dolph  v.  White, 
12  N.  Y.  80a 

In  the  case  of  Lawrence  v.  Fox,  supra,  a  dissent- 
ing opinion  was  filed  by  Comstook,  J.,  who  upheld 
the  doctrine  established  in  the  English  case  of 
Tweddle  v.  Atkinson,  and  distinguished  the  case 
from  Mellen  v.  Whipple,  Bupra^  upon  the  ground 
that  it  and  like  cases  were  cases  of  trusts. 

Some  of  the  Judges,  however,  held  the  action 
maintainable  upon  the  principle  of  agency,  the  act 
of  the  agent  being  ratified  when  ascertained.  Law- 
rence  v.  Fox,  20  N.  Y.  268. 

The  case  of  Christ  v.  Schell,  81  Fed.  Rep.  560,  sus- 
tains the  doctrine  under  the  New  York  code  of 
civil  procedure,  under  which  suits  must  be 
brought  by  the  parties  in  interest,  causes  of  action 
which  accrued  to  one  firm  being  recoverable  by 
another  firm  which  has  succeeded  to  its  right. 

Where  persons  Indebted  to  the  plaintiff  placed  a 
bill  of  exchange  in  the  hands  of  defendants  for 
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collection,  and  the  Hatter  upon  the  oonsideratiou 
thereof  undertook  to  collect  it  and  to  pay  the 
amount  to  plaintiffs  in  satisfaction  of  their  debt 
against  the  party  making  the  deposit,  it  was  held 
that  the  defendants,  having  collected  the  bill,  were 
liable  in.  an  action  at  the  suit  of  the  plaintiff  upon 
such  promise.  Delaware  ft  H.  Oaual  Oo^  v.  West- 
chester County  Bank,  suprcu 

In  Lorillard  v.  Clyde,  10  L.  R.  A.  118, 122  N.  Y. 
it  did  not  appear  that  the  plaintiff  made  any  i 
ment  with  defendant  to  pay  its  debt,  or  that 
the  defendant  made  any  promise  to  the  plaintiff, 
or  to  the  companyr  to  pay  the  debt,  or  that  eitber 
the  plaintiff  or  the  other  company  had  any  know- 
ledge of  the  agreement  or  of  the  pretended 
obligation  arising  from  it;  until  long  after  the 
agreement  was  made  and  had  been  in  process  of 
performance  In  other  respects,  and  the  court  there- 
fore distinguished  the  case  from  the  principles 
laid  down  in  Lawrence  v.  Fox,  supra,  and  held  the 
action  not  maintainable. 

The  doctrine  in  favor  of  such  actions  is  well  estab- 
lished in  North  Carolina. 

In  Draugban  v.  Bunting,  81  N.  G.  10,  the  doctrine 
in  favor  of  such  action  was  taken  as  well  settled, 
and  it  was  further  recognized  In  Peacock  v.  Wil- 
liams, 98  N.  a  824;  HaU  v.  Robinson,  80  N.  C.  66.  in 
the  form  of  an  action  for  money  had  and  received 

Whei:e  the  right  of  action  rested  entirely  upon 
the  undertfiklng  on  the  part  of  the  defendant  to 
surrender  property  to  the  owner,  the  oourt  held 
the  defendant  incurred  no  personal  liability  en- 
forceable by  the  plaintiff  in  an  action  as  eontraetu 
the  agreement  being  one  of  indemnity  to  the  owner 
against  any  one  asserting  a  lien,  and  was  soldy  be- 
tween the  parties  to  it  with  whom  the  plaintiff  wa» 
not  in  privity,  there  being  no  promise  to  pay  plain- 
tiff and  the  defendant  having  no  f  und8,only  holding 
a  note  secured  from  the  party  by  whioh  funds 
might  be  derived.    Peacock  v.  Williams,  aupra. 

In  the  earlier  Ohio  cases  the  court  would  seem  to 
have  recognized  the  right  of  action  in  a  stranger, 
but  the  rule  must  now  be  understood  and  applied 
with  its  proper  qualifications.  Thompson  v. 
Thompson,  4  Ohio  St.  833;  Crumbaugh  v.  Kugter,a 
Ohio  St.  549;  Bairaley  v.  Waters,  7  Ohio  St.  aS9;  Mil- 
ler V.  Florer,  15  Ohio  St.  151;  Brewer  v.  Maurer,  8^ 
Ohio  St.  543,  43  Am.  Rep.  430;  Emmitt  v.  Brophy,  H 
Ohio  St.  82;  Trimble  v.  Strother,  25  Ohio  St.  378L 

Such  actions  are  maintainable  under  the  Oregon 
code.  Baker  v.  Bglin,  11  Or.  333;  Holladay  v.  Davis. 
5  Or.  48. 

The  principles  were  further  supported  by  Hughe:* 
V.  Oregon  K.  ft  Nav.  Co.  11  Or.  437,  a  third  party 
being  the  real  party  in  interest  under  the  genenil 
laws  of  the  state. 

In  Schneider  v.iWhite,12Or.60B,the  doctrine  wn^^ 
oonsidered  as  too^well  settled  to  require  authorit  \ 
to  support  it. 

In  Pennsylvania  it  Is  held  that  if  one  party  pay^ 
money  to  another  for  the  use  of  a  third  person,  or. 
having  money  belonging  to  another,  agreus  witli 
that  other  to  pay  it  to  a  third,  aniaction  will  lie  by 
the  person  beneficially  interested.  Blymlre  \. 
Boistle,  6  Watts,  182, 31  Am.  Dec.  458. 

He  for  whose  benefit  a  promise  Is  made,  may 
maintain  an  action  upon  it,  even  though  no  consid- 
eration passed  from  him,  nor  any  promise  was 
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one  deliyers  to  or  leaves  in  the  hands  of  an- 
other a  fund  'with  which  to  satisfy  an  obli- 
gation of  the  former,  a  duty  in  the  nature  of 
a  trust  is  thereby  created.  The  decision  in 
10  Palffe  was  followed  in  Trotter  v.  Hughes, 
12  N.  Y .  74,  02  Am.  Dec.  187,  and  approved 
in  Qameey  t.  Bogere,  47  N.  Y.  233,  7  Am. 
Rep,  440.  In  Vro<mian  t.  Turner,  69  N.  Y. 
280,  85  Am.  Rep.  196,  similar  in  ita  facta 


to  the  case  in  10  Paige,  the  court  go  over 
the  whole  ground,  recognize  the  decision  in 
Loforenee  v.  Fox,  and  hold  the  two  decisions 
consistent,  and  follow  that  in  10  Paiee.  It 
lays  down  this  rule :  "  To  give  a  third  party 
who  may  derive  a  benefit  &om  the  perform- 
ance of  the  promise  an  action  there  must  be — 
First,  an  intent  by  the  promisee  to  secure 
some  benefit  to  the  third  party ;  and,  second. 


made  direct  to  him.  Hostetter  v.  Hoillnger.  117 
Pa.aoe;  Hind  v,  Holdsbip,  2  Watts,  104, 26  Am.  Dea 
107;  Justloe  v.  TSllman,  86  Pa.  147;  Townsend  v. 
LoDfir*  77  Fa.  143, 18  Am.  Rep.  4S8;  Been  v.  Robin- 
ton,  9  Fa.  23id;  Grim  ▼.  Thomas  Iron  Go.  115  Fa.  611; 
IBiIiDflT  V.  ZaotziDger,  18  Fa.  80,  where  a  landlord 
gave  his  tenant  an  order  to  pay  the  rent  to  a  oredi- 
tor  of  snob  landlords,  the  order  beinflr  aeoepted  by 
the  tenant;  Campbell  v.  Lacook,  40  Fa.  448;  Merrl- 
man  v.  Moore,  90  Fa.  78;  Wynn  v.  Wood,  9t  Fa.  2ifi; 
Cammlngs  v.  Klapp,  6  Watts  ft  8. 611;  Commercial 
Bank  of  Cincinnatiiv.  Wood,  7  Watts  &  8. 89.  where 
a  bank  took  a  draft  in  payment  of  a  note  in  their 
bands  and  airreed  to  pay  the  note,  the  holder  of  the 
note  asfientiDGr  to  the  arrangement,  and  he  was  held 
entitled  to  sue  the  bank;  Vincent  v. Watson,  18  Fa. 
9ft,  where  the  lessees  of  a  debtor  undertook  to  pay 
certain  debts  and  assume  certain  liabilities  for 
which  they  were  to  be  allowed  in  the  rent  account, 
the  lessees  publicly  assuminflr  the  claims. 

The  doctrine  is  thus  stated  in  Townsend  v.  Long, 
17  Pa.  148, 18  Am.  Rep.  438,  where  there  is  a  trans- 
fer of  a  fund  to  the  promisor  for  the  payment  of  a 
debt,  he  is  liable  to  the  creditor  on  his  verbal 
promise  made  to  the  owner  of  the  fund,  or  for 
property  charged  with  the  payment  of  the  debt  by 
transfer  to  him,  on  bis  promise  to  the  vendor  to 
pay  the  debt«  he  is  liable  to  an  action  by  the  credi- 
tor. 

The  action  is  looked  upon  as  not  simply  to  pay  the 
debt  of  another,  but  to  band  over  funds  appropri- 
ated by  the  debtor  himself  to  the  creditor,  for 
whose  benefit  tbey  were  deposited,  the  creditor  be- 
ing the  party  to  be  benefited  becoming  the  owner 
of  the  fund  impressed  with  a  trust  in  his  favor. 
Justice  V.  Tallman,  86  Fa.  147. 

In  Ramsdale  v.  Horton,  8  Fa.  880,  the  action  was 
to  recover  from  tbedefendant  money  borrowed  of 
the  plalntlir  by  another  party, which  the  defendant 
bad  promised  such  party  to  pay  to  the  plaintiff  In 
discharge  of  his  debt.  It  was  held  that  the  plain- 
tiff^ action  could  not  be  maintained,  unless  he  ac- 
cepted the  defendant  as  his  debtor  in  the  place  of 
the  original  debtor,  and  that  on  no  other  founda- 
tion could  the  right  to  sue  stand. 

Where  a  debtor  promised  a  oonstable,  having  an 
ezecutioQ  in  his  bands,  to  pay  the  same,  it  was  held 
that  such  promise  could  only  be  enforced  by  the 
constable  and  not  by  the  creditor,  the  plaintiff  in 
the  action,  as  it  was  made  to  the  oonstablo  for  his 
own  use,  being  not  only  to  pay  the  debt  but  the 
costs  to  which  the  plaintiff  had  no  dalm.  Cum- 
mlDgs  V.  Klapp,  6  Watts  &  8.  51L 

In  Rhode  Island  such  an  action  Is  generally  up- 
iield,  the  contract  being  considered  as  not  within 
the  statute  of  frauds.  Wood  v.  Morlarty,  15  R.  L 
S18;  Urquhart  v.  Drayton.  12  R.  1. 169;  Merriman  v. 
Boclal  Mfg.  Co.  12  R.  I.  176. 

In  South  Carolina  the  action  is  maintainable  by 
the  third  party.  Brown  v.  O'Brien,  1  hlch.  L.  268, 
44  Am.  Dec.  254,  where  notes  had  been  placed  in 
defendant*s  hands  upon  bis  promise  to  hand 
them  to  plaintiff;  Thompson  v.  Gordun,  8  Strobh. 
L196,  a  case  of  a  promise  by  a  son  to  his  father 
fw  the  pasrment  of  certain  moneys  to  his  sisters 
aponthefatber*s  death. 

In  Tennessee  the  right  of  such  third  party  is 
looked  upon  and  enforced  upon  the  principle  of  the 
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equitable  doctrine,  whioh  allows  a  vendor  to  pro- 
ceed, either  against  the  estate  sold,  or  against  the 
purchase  money  in  the  hands  of  a  sub-purchaser 
for  damages  for  breach  of  contract,  likening  the 
action  of  assumpsit  to  an  equitable  one,  investing 
the  party  with  a  right  to  recover  what  in  equity 
belongs  to  him.    Moore  v.  Stovall,  2  Lea,  543. 

In  Texas  the  real  party  in  interest  mrst  sue. 
Thompson  v.  Oartwrlght,  ITez.  87,  40  Am.  Deo.  96; 
Monroe  v.  Buchaoan,27Tex.  247. 

In  Thompson  v.  Cartwright,  supra,  the  party  ap- 
pearing to  be  the  holder  of  a  note  was  allowed  to 
sue  in  his  own  name. 

InVermont,  the  dootrlne  in  favor  of  such  actions 
prevails.  Arlington  v.  Hinds,  1 D.  Chip.  481, 12  Am. 
Dec.  704:  Rutland  ft  B.  K.  Co.  v.  Cole,  24  Vt.  88,  a 
case  of  an  action  of  assumpsit  upon  a  promissory 
note,  to  which  cases  the  court  extended  the  doo- 
trlne. 

The  action  may  be  brought  in  the  name  of  those 
in  interest,  without  Joining  those  in  whose  name 
the  contract  was  made,  and  the  suit  may  always  bo 
brought  in  the  name  of  the  contracting  parties. 
Lapham  v.  Green,  9  Vt.  407. 

The  legal  interest  in  a  contract  is  In  the  person  to 
whom  the  promise  is  made  and  from  whom  the 
consideration  passes,  and  he  is  the  person  who 
must  bring  the  action,  and  a  person  claiming  to 
oome  within  the  exception  to  the  rule  must  bring 
himself  strictly  within  the  exceptions.  Hall  v. 
Huntoon,  17  Vt.  244, 44  Am.  Dec.  882. 

In  the  ordinary  case  of  the  receipt  of  property 
or  money  by  one  party,  with  an  undertaking  to 
pay  a  debt  due  to  a  third  party,  such  third  party  is 
entitled  to  the  action  In  his  own  name.  Where, 
however,  the  contract  is  special,  the  party  with 
whom  it  is  made  can  alone  sue,  the  courts  holding 
that  after  the  money  Is  realised  it  belongs  abso- 
lutely to  the  third  person,  and  the  law  implies  the 
promise  to  pay.  Fhelps  v.  Conant,  80  Tt.  277; 
Crampton  v.  Dallard,  10  Vt.  261. 

In  United  States  Nat.  Bank  v.  Burton,  68 
Yt.  426.  it  is  said  to  be  settled  in  that  state,  con- 
trary to  the  general  rule  of  commercial  law,  that 
an  action  upon  a  promissory  note  might  be 
maintained  in  the  name  of  the  parly  beneficially 
interested,  where  the  note  was  in  terms  made  pay- 
able to  his  agent,  the  treasurer  or  cashier.  Rut- 
land ft  B.  R.  Oa  V.  Cole,  24  Vt.  83,  to  the  same 
effect. 

In  Virginia  the  doctrine  that  a  party  for  whose 
benefit  a  contract  is  made  may  sue  thereon,  is  up- 
held, the  court  stating  that  such  a  rule  was  in  ac> 
OQrdance  with  sound  principles,  and  also  with  well 
established  principles  of  law,  it  being  the  Justice  of 
the  action  to  enforce  a  solemn  contract  of  a  party 
based  upon  a  yaluable  consideration,  received  and 
enjoyed  by  him.    Moore  v.  Stovall,  2  Lea.  543. 

The  doctrine  was  recognized  in  Ross  v.  Milne,  12 
Leigh.  201,  87  Am.  Dec.  646,  where  there  was  an  ex- 
ecuted gift  and  a  valuable  consideration.  Bee 
Osborne  v.  Cabell,  77  Va.  462. 

In  Johnson  y.  McClung,  26  W,  Va.  659.  the  court 
construed  the  second  section  of  chapter  71  of  the 
West  Virginia  Code,  as  follows:  If  a  covenantor 
promise  be  made  for  the  sole  benefit  of  a  i>er8on 
with  whom  it  Is  not  made,  or  (if  a  convenant  or 
promise  made  for  the  sole  benefit  of  a  i>erson>  with 
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soma  privity  between  the  two,— the  promisee 
and  the  party  to  be  benefited, — and  some  obli- 

f^ation  or  duty  owin^  from  the  former  to  the 
atter  which  would  give  him  a  legal  or  equi- 
table claim  to  the  benefit  of  the  promise,  or 
an  cqu  i  val  ent  from  hi  m  personal  ly . "  **  There 
must  be  either  a  new  consideration,  or  some 
prior  right  or  claim  against  one  of  the  con- 
tracting parties,  by  which  he  has  a  legal 


interest  in  the  performance  of  the  agreement ;" 
and  ''there  must  be  some  legal  right,  founded 
UDon  some  obligation  of  the  promisee,  in  the 
third  party,  to  adopt  and  claim  Uie  promise 
as  made  for  his  benefit. "  In  some  cases,  near 
relationship,  as  of  father  and  daughter,  or 
uncle  and  nephew,  has  been  held  to  supply 
the  place  of  a  strictly  legal  right  in  the  third 
party.    Dutton  v.  Pool,  1  Vent.  818 ;  i^W^j» 


whom  It  to  made  Jointly  with  others,  such  person 
may  maintain  lo  his  own  name  any  action  thereon, 
which  be  ml^bt  maintain  In  case  It  had  been  made 
with  him  only,  and  the  oonsideration  bad  moved 
from  him  to  the  i>arty  making  such  covenant  or 
promise. 

In  Wisconsin,  the  case  of  Kimball  v.  Noyes,  17 
Wis.  600,  conflrms  the  doctrine  in  favor  of  sucli  ac- 
tions, and  suiTffests  that  they  exist,  even  in  the  case 
of  bonds  and  other  specialities. 

The  doctrine  is  declared  settled  in  Putney  v. 
FEurnbam,  27  Wis.  187,  even  tboosh  the  considera- 
tion did  not  move  from  such  party.  Kollock  v. 
Parcher,  6S  Wis.  888;  Jones  v.  Foster,  67  Wis.  206: 
Grant  v.  Dlebold  Safe  &  Look  Go.  87  Wis.  72:  Mc- 
Dowell V.  Laev,  86  Wis.  175;  Keelor  v.  Niafirara  F. 
Ins.  Ck>.  16  Wis.  528, 84  Am.  Dec.  714. 
(  See  also  **State  statutes**  infra^  xirfi. 

XYIL  Not  maintainatiU, 

In  Welter  v.  Goble,  66  Iowa,  118,  it  was  sought  to 
apply  the  principles  in  favor  of  such  actions  to  a 
flruarantee  of  a  contract  with  the  owner  of  property 
in  favor  of  materialmen  but  it  was  not  intended 
for  tbeir  benefit  so  as  to  give  tbema  riffht  to  sue. 

In  an  action  upon  a  breach  of  contract  for  the 
advance  of  money.  It  was  held  that  persons  not 
parties,  with  whom  there  was  no  undertakinir  to 
advance,  and  therefore  no  privity,  had  no  ri^ht  of 
action.    Cardwell  v.  Atwater,  15  Ky.  L.  Hep,  670. 

In  Marston  v.  BIgelow,  5  L.  R.  A.  43, 150  Mass.  45. 
it  was  held  that  a  promise,  made  by  one  person  to 
another  for  the  benefit  of  a  third,  a  stranger  to  the 
consideration,  would  not  support  an  action  by  the 
latter,  and  that  a  person  not  a  party  to  a  contract 
oould  not  sue  upon  it. 

Where  one  of  the  parties  bad  contracted  to  sell 
the  property  in  question  to  the  otber  defendant, 
and  the  latter  defendant  had  contracted  with  the 
plaintiff  for  the  sale  of  the  same  property  to  him, 
the  plaintiff  being  ready  and  willing  to  perform  the 
contract,  but  the  last-named  defendant  had  re- 
fused to  complete  his  contract  with  the  other  de- 
fendant, the  court  held  the  plaintiff  was  not  a 
party  to  the  first  contract,  which  was  still  execu- 
tory, and  that  neither  party  could  be  compelled  to 
specitically  perform  the  same.  McCarthy  v.  Couch, 
87  Mmn.  124. 

Where  the  plaintiff  sought  to  show  that  his 
debtor  had  put  demands  into  the  hands  of  the  de- 
fendant for  collection,  which  the  latter  agreed  to 
collect  and  to  pay  the  proceeds  to  certain  credit- 
ors, but  there  was  no  evidence  to  show  the  amount 
of  the  demands  to  be  collected,  or  the  demands  to 
k)e  paid,  or  that  the  defendant  had  paid  any  of 
the  other  demands  which  he  had  agreed  to  pay,  or 
that  either  of  those  demands  was  entitled  to  pri- 
ority, it  was  held  that  an  instruction  to  the  Jury 
that  the  plaintiff  could  not  succeed  unless  the 
money  was  received  under  the  agreement  to  appro- 
priate it  speciflcally  to  pay  the  plaintiff's  debt,  or 
unless  the  defendant  had  collected  sufficient  to  pay 
all  the  demands  which  ho  bad  assumed  to  pay, 
was  correct.    Fitch  v.  Chandler,  4  Cub.  256. 

In  Marston  v.  Biirelow,  supra,  the  court  stated 
that  the  cara  of  Felton  v.  Dickinson.  10  Mass.  287, 
could  not  be  fairly  regarded  as  establishing  a  gen- 
eral rule,  that  a  son  may  sue  upon  a  promise  made 
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for  his  benefit  to  his  father,  although  the  neami 
of  the  relation  might  be  evidence  that  the  promise 
was  made  to  the  father  as  acting  on  behalf  of  and 
as  agent  for  the  son,  and  there  was  a  promise  to  the 
son;  but  that  when  the  promise  was  not  made  to 
the  son  and  the  oonsideration  did  not  move  from 
him,  there  was  no  reason  why  the  nearness  of  the 
relation  should  change  the  general  rule,  that  a 
man  cannot  sue  upon  a  contract  to  which  be  la  not 
a  party  or  privy. 

In  Anderson  v.  Fitzgerald,  21  Fed.  Rep.  294,  it  waa 
attempted  to  apply  the  doctrine  to  the  case  of  a 
contract  by  the  defendant^  with  a  railroad  com- 
pany for  the  construction  of  a  certain  part  of  the 
compacy*s  road,  which  stipulated  among  other 
things  that  the  defendant  would  pay  all  dalma 
against  him  or  against  any  sub^con tractor  under 
him,  for  services  and  labor  or  materials  furnished, 
and  to  pay  all  claims  growing  out  of  the  work, 
whether  against  him  or  any  sub-contractor,  for 
trespass  and  injury  to  lands,  fences,  timber,  the 
use  of  land  for  waste  and  all  claims  for  proviaions 
and  supplies,  and  bills  for  the  board  of  men,  the 
teams  engaged  upon  the  work  and  similar  claims, 
the  damages  to  be  estimated  and  paid  as  specified 
in  the  contract,  the  contract  providing  that  In  case 
of  damage  to  the  lands  or  property  in  the  vicinity 
of  the  work,  the  resident  engineer  should  estimate 
the  damage  and  pay  the  same  to  the  owner,  de- 
ducting on  his  first  estimate  the  amount  paid  for 
the  value  of  the  work  done  under  the  contract: 
and  it  was  further  provided  that  In  all  oases  the 
claims  for  lat>or  and  material  should  be  deducted 
and  retained  and  paid  to  such  claimants,  or  held 
till  such  dues  were  paid  or  settled;  under  which 
contract  the  defendant  sublet  the  work,  theagroo* 
ment  with  the  sub-contractor  providing  that  the 
defendant  shall  have  the  same  right  to  pay  claims 
agamst  the  sub-contractor  which  the  company  bad 
reserved  to  themselves,  and  the  petition  alleged 
that  the  sub-contractor  gave  orders  to  the  plaint- 
iffs for  supplies  and  labor,  which  the  plaintiffs 
paid  and  sought  to  recover  by  the  action,  and  the 
court  held  that  under  the  above  facts  the  doctrine 
did  not  apply. 

In  a  recent  case.  Constable  v.  National  R.  8.  Oo^ 
154  U.  8. 61, 88  L.  ed.  903,  where  an  agreement  bad 
been  entered  into  between  a  carrier  and  the  collec- 
tor of  customs  to  pay  the  consis'nee  the  value  of 
the  goods  burned,  made  as  a  condition  to  the  ooI« 
lector^s  permit  for  the  goods  to  remain  upon  the 
wharf  forty-eight  hours,  the  court  held  It  was  ool 
an  agreement  upon  which  the  ownera  could  sue  as 
adding  to  the  obligation  of  their  contract  with  the 
carrier,  the  bill  of  lading  staUng  that  the  goods 
should  be  at  the  consignee's  rislc 

In  this  case  the  first  contract  was  made  by  the 
defendant  in  full  contemplation  of  the  fact  that  It 
would  be  obliged  to  enter  into  the  second  and  for 
the  special  purpose  of  providing  against  It.  and  the 
court  considered  it  an  absurdity  to  hold  that  hav- 
ing entered  mto  one  contract,  knowing  that  a 
second  would  have  to  be  made,  wholly  Inconsis- 
tent, the  defendant  Intended  to  be  bound  by  it* 
constable  v.  National  8.  S.  Co.  154  U.  S.  61, 88  L.ea. 
908. 

The  court  further  held  that  there  was  a  want  of 
privKy,  and  there  was  no  knowledge  of  the  oon- 
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▼.  IHMiwm,  10  Mass.  d87,~are  instanoes  of 
such.  To  enforce  such  a  promise  in  favor  of 
a  tiiird  party,  where  there  is  no  obligation 
to  boiefit  him  on  the  part  of  the  promisor  or 
promisee,  nor  anything  sach  as  near  rela- 
cionahip,  nor  any  consideration  from  the  third 
party,  woald  be  much  like  enforcing  an  in- 
tended gift  or  gratuity.  Vrocman  v.  TSimer 
settled  the  law  in  New  York,  as  the  decision, 


though  subsequently  referred  to  with  ap- 
proval (see  wUbuT  t.  Warren,  104  N.  Y. 
108 ;  UtekfiOd  t.  Flint,  104  N.  T.  548 ;  Con^ 
ley  ▼.  Daeian,  114  N.  Y.  161 ;  LanlUvrd  t. 
Olyds,  122  N.  Y.  408,  10  L.  R.  A.  118 ;  Dum- 
herr  v.  Bau,  185  N.  Y.  210) ,  has  never  since 
been  questioned.  The  question  was  consid- 
ered and  the  cases  in  Massachusetts  summed 
up  in  an  able  and  exhaustive  opinion  by 


tract,  Doobaoffe  in  the  position  of  the  iwrties,  no 
new  coD8i<)eratton  moving  from  the  plalntillB,  and 
and  tbat  though  the  contract  was  nominally  made 
for  their  benefit  the  ffitt  of  the  collector  wai  rol- 
imtary,  the  contract  really  for  his  beneflt.    Ibid. 

▲  strong  dissenting  opinion  was  delivered  in  the 
above  case  by  Jackson,  Field,  and  Gray,  J/.,  in 
which  the  right  to  maintain  sach  action  was  up- 
held upon  the  lines  shown  in  the  case  of  Trooman 
v.  Turner,  60  N.  Y.  280, 25  Am.  Rep.  196,  there  being 
an  intent  to  benefit,  privity  of  contract  and  an 
obligation  cast  upon  the  defendant  to  care  for  the 
goods.    OoDStable  v.  National  8. 6.  Go.  supra. 

XVlil.  Contracts  under  9eaiL 

Where  tiie  contract  or  promise  is  by  an  instm- 
ment  under  bcmU,  the  court  are  divided  in  their 
opinion,  some  maintaining  the  right  of  action 
while  others  reject  it,  the  latter  being  the  doctrine 
of  the  majority. 

The  doctrine  in  favor  of  such  actions  in  cases  of 
this  nature  is  upheld  in  Alabama  where  the  prom- 
ise is  assented  to.    Huckabee  v.  May.  14  Ala.  288. 

The  rule  is  by  the  statute  (Rev.  Stat.  1880,  I 
1(03)  extended  to  cases  where  the  undertaking  is 
under  seal  and  therefore  the  case  of  Moore  v. 
House,  M  HL 182,  is  declared  to  be  no  longer  law 
In  that  state.  Harms  v.  McCormick,  80  BL  App. 
125;  Dean  V.  Walker,  107  IlL  640,  47  Am.  Bep.  407,  to 
the  same  effect. 

By  section  19  of  chapter  110,  Practice  Statutes  of 
Illinois,  1872,  every  instrument  under  seal,  except 
penal  bonds,  may  be  sued  and  declared  upon  as  If 
they  were  unsealed.   Adam  v.  Arnold,  88  UL 18S. 

There  waa  no  distinction  between  a  simple  con- 
tract and  a  contract  under  seal  (Rogers  v.  Gos- 
nelL  51  Mo.  466;  Fitzgerald  v.  Barker,  70  Mo.  085; 
Heim  v.  Togel,  80  Mo.  620),  and  is  extended  to  a 
covenant  in  a  deed  poll. 

It  makes  no  difference  that  the  contract  is  under 
seal.    Hughes  v.  Oregon  B.  ft  Nav.  Co.  11  Or.  487. 

Applies  equally  to  instruments  under  seaL  Bm- 
mitt  V.  Brophy,  42  Ohio  St.  82. 

So  in  the  case  of  Bassett  v.  Hughes,  48  Wis.  810, 
which  regarded  it  as  settled,  "both  with  respect  to 
simple  and  specialty  contrac  «.  McDowell  f.  Laev, 
86  Wis.  171. 

The  doctrine  was  applied  to  a  case  of  covenant, 
by  a  husband  to  pay  for  the  wif  e^s  maintenance  and 
support  upon  a  permanent  separation,  giving  her  a 
riffhtto  reside  where  and  with  whom  she  chose* 
Hooghton  V.  Milbum,  64  Wis.  664. 

The  contrary  doctrine  has  been  held  in  the  fol- 
lowing: 

No  one  can  maintain  an  action  at  law  upon  a  con- 
tract under  seal  but  a  party  thereto,  one  for  whose 
iw'nefit  it  is  made  cannot  sue.  Willard  v.  Wood,  136 
U  S.809,  84L.ed.  210. 

When  the  contract  is  under  seal,  the  action  must 
he  in  the  name  of  the  obligee,  though  the  agree- 
ment may  be  for  the  benefit  of  another.  Miller  v. 
Kingsbury,  28  nu  App.  632;  Moore  v.  House,  64  HI. 
Itt;  Gautzert  t.  Hoge,  78  HI.  80.  But  these  cases 
would  seem  to  be  no  longer  law  in  that  state.  See 
esses  tiqpra. 

It  is  a  technical  and  Inflexible  rule,  that  if  a  deed 
on  the  face  of  it  expretely  describe  and  denote 
who  are  the  parties  to  it,  a  third  person  cannot  sue 
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thereon.  Haskett  v.  Hint,  5  BSaokf .  88,  88  Am. 
Dea4SSL 

Where  one  covenants  wtth  another  to  do  any  act 
for  the  benefit  of  a  third,  the  action  cannot  be 
maintained  upon  such  covenant  in  the  name  of  the 
third  person  for  whose  benefit  it  was  made.  Hink- 
ley  V.  Fowler,  16  Me.  286. 

The  right  of  action  on  a  sealed  instrument  be- 
longs to  the  party  having  the  legal  interest.  So 
held  tn  Northhampton  v.  Elwell,  4  Oray,  81,  where 
the  action  was  brought  by  the  plaintiflS  on  a  b6nd 
made  to  the  commonwealth,  for  the  use  of  the 
plaintiff  town,  the  law  being  stated  to  be  now  well 
settled  on  that  point. 

The  same  conclusion  was  arrived  at  in  Bobb  v. 
Mudge,  14  Gray,  68i,  where  the  defendant's  promise 
to  pay  the  partnership  debts  of  a  firm  was  by  way 
of  covenant  and  undv  seal. 

0pon  an  agreement  under  seal  one  not  a  party  to 
tt  cannot  maintain  an  action  at  law.  Flynn  v. 
Korth  American  L.  Ins.  Co.  115  Mass.  440;  Pettee  v. 
Peppard,  120  Mass.  622. 

In  the  case  of  an  instrument  under  seal  made  for 
the  benefit  of  a  third  person,  the  action  cannot  be 
maintained  by  the  latter.  Bobbins  v.  Ayres,  10  Mo. 
512,47Am.DeaU& 

An  action  will  riot  He  upon,  a  covenant  made  for 
the  benefit  of  a  third  party  by  the  latter.  Howe  v. 
How,  1 N.  H.  40,  a  case  of  a  promise  by  way  of 
covenant  to  maintain  a  wife  If  she  survive  her 
husband. 

A  stranger  to  a  contract  cannot  sue  at  law,  upon 
a  deed  which  contains  no  covenant  with  him  in  ex- 
press terms.  Growell  v.  Hospital  of  St.  Barnabas, 
27  N.  J.  Eq.  660.  To  the  same  effect.  Cocks  v.  Var^ 
ney,  46  N.  J.  Bq.  72. 

The  doctrine  in  favor  of  such  actions  was  held  to 
apply  to  both  simple  and  specialty  contracts.  Cos- 
ter V.  Albany,  48  N.  Y.  880. 

In  the  case  of  a  covenant  imder  seal,  the  action 
must  be  in  the  covenantee,  even  though  it  were 
exclusively  for  the  benefit  of  a  third  person  and 
the  consideration  moved  from  him.  Mississippi 
Cent.  R.  Co.  v.  Southern  R.  Asso.  8  PhiJa.  107;  De 
Bolle  V.  Pennsylvania  Ins.  Co.  4  Whart.  68. 

Where,  however,  it  is  for  the  benefit  of  a  third 
person,  he  would  have  such  an  exclusive  equitable 
ownership  of  the  money  when  received  as  would 
entitle  him  to  use  the  name  of  the  covenantee  in 
an  action  brought  for  his  benefit.  Mississippi  Cent. 
EL  Co.  V.  Southern  R.  Asso.  supm. 

The  action  in  such  oases  must  be  brought  in  the 
name  of  the  covenantee,  even  though  the  instru- 
ment may  be  expressed  to  be  for  the  benefit  of  a 
third  person.  Eairchild  v.  North-Bsstem  Mut  L. 
Aeso.  51  Vt.  613. 

The  right  to  sue  under  an  Indenture  inter  partes. 
Is  confined  to  the  parties  to  It,  Boss  v.  Milne,  12 
Leigh,  204, 87  Am.  Dec.  648. 

In  an  action  of  covenant  upon  a  deed  inter  partes^ 
whereby  the  defendant  covenanted  with  the  cove- 
nantee to  instruct  the  plaintiff  In  a  certain  line,  it 
was  held  that  the  plaintiff  could  not  sue  for  breach 
of  the  covenant,  although  the  obligation  purported 
to  be  made  for  his  sole  advantage,  and  contained 
an  express  covenant  to  perform  the  aot  for  his  ben« 
efit.    Haskett  v.  Hint,  5  Blackf .  80, 88  Am.  Dea  452. 

But  where  the  assignment  was  made  l^  a  debtor 
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Met^alf.  J.y  In  MeUen  t.  WJiippley  1  Gray, 
817.  That  was  the  case  of  an  agreement  by 
a  grantee  of  real  estate  to  pay  a  mortgage  for 


which  the  grantor  was  not  personally  liable. 
It  was  held  the  creditor  could  not  reooTer 
from  the  grantee.    The  coart  attempts  to 


to  the  defendant  In  trust  for  certain  creditors,  the 
defendant  did  not  execute  the  Instrument  under 
eeal«  but  accepted  the  trust  and  proceeded  to  exe- 
cute it,  paying  all  the  creditors  except  the  plaintiff, 
whom  on  demand  be  refused  to  pay.  The  court 
held  the  plaintiff  entitled  to  recover,  and  that  no 
Bpeoiai  promise  was  necessary  to  render  the  defend- 
ant iiabie.    Frost  y,  Gage,  I  Allen,  262. 

XEX.  Innarance  eontracU, 

The  doctrine  applicable  to  simple  contracts,  gen- 
erally, and  the  appropriate  and  well-established 
doctrine  of  contract  of  insurance,  is,  that  11  one 
makes  a  promise  to  another  for  the  benefit  of  a 
third,  the  iatter  can  maintain  an  action  on  it  In  his 
own  name.  Motley  v.  Manufacturers  Ids.  Go.  28 
Me.  837,  6U  Am.  Rep.  501;  Walsh  v.  Washington  Ma- 
rine Ins.  Co.  82  N.  Y.  440,  where  the  policy  of  in- 
surance was  "on  account  of  whom  it  may  concern." 

In  Motley  ▼.  Manufacturers*  Ins.  Co.,  supra, 
mortgaged  property  was  insured  by  the  mortgagor 
In  his  own  name,  the  policy  containing  a  stipula- 
tion that  m  case  of  loss  the  same  was  to  be  paid  to 
the  plaintiffs,  the  mortgagee  of  the  premises,  and 
the  question  was  whether  the  plaintiff  could  main- 
tain an  action  for  the  policy  moneys  in  his  own 
name.  The  court  held  that  such  action  was  main- 
tainable, and  that  the  act  of  issuing  process  was 
a  sufficient  acceptance  of  the  benefit. 

Where  a  clause  was  inserted  in  a  policy  of  insur- 
ance issued  to  a  mortgagor,  that  the  loss,  if  any, 
should  be  payable  to  the  mortgagee,  the  latter 
sued  on  the  policy  in  his  own  name.  Keeler  v.  19 i- 
agara  F.  Ins.  Co.  16  Wis.  623, 84  Am.  Dec.  714.  Ripley 
Y.  Astor  Ins.  Co.  17  How.  Pr.  444,  to  the  same  effect. 

In  Pitney  v.  Glen's  Falls  Ins.  Co.,  65  N.  Y.  14,  it 
was  held  that  the  words  **a8  his  interest  may  ap- 
pear,** in  an  insurance  policy,  imported  an  interest 
in  a  third  person  so  as  to  entitle  him  to  an  action 
upon  the  policy. 

Where,  by  agreement,  the  defendant  agreed  to 
reinsure  an  insurance  company  on  all  ricda  upon 
Its  policies  outstanding  at  that  date,  and  also  to  as- 
sume all  such  policies  and  pay  to  the  holders  there- 
of, all  such  sums  as  the  said  company  might  by 
force  of  such  policies  become  liable  to  pay,  it  was 
held  in  an  action  upon  a  policy  that  the  defendant, 
by  force  of  its  agreement  had  become  liable  to  the 
plaintiffs  upon  the  principles  established  in  Law- 
rence y.  Fox,  20  N.  Y.  268;  Glen  v.  Hope  Mut  L. 
Ins.  Co.  of  New  Yorlc,  66  N.  Y.  879, 881. 

In  Farrow  v.  Commonwealth  Ins.  Co.,  18  Pick. 
68, 29  Am.  Dec.  564,  where  a  Ycssel  was  insured  by 
brokers  for  the  owners,  the  insurance  money  pay- 
able to  such  brokers,  it  was  held  that  the  owners 
might  sue  in  their  own  names,  the  brokers  consent- 
ing to  the  suit. 

In  Moseer  ▼.  Donaldson  (Pa.)  9  Cent.  Rep.  168,  the 
question  was  whether  a  clause  or  expression  in  an 
insurance  policy,  *f  or  the  benefit  of  whom  it  may 
concern**  gave  the  plaintiffs  a  right  of  action  as 
being  the  parties  for  whose  benefit  the  contract  of 
Insurance  was  made,  there  being  a  plain  declara- 
tion in  the  policy  that  the  persons  "whom  it  may 
concern**  were  the  parties  tiiereto,  and  it  was  held 
that  a  third  party  could  not  sue  under  the  policy. 

The  real  party  In  Interest  may  sue.  Lane  y.  Co- 
lumbus Ins.  Co.  2  Code  Rep.  65,  a  case  of  a  policy  of 
Insurance  effected  by  an  agent  in  his  own  name, 
with  a  proviso  that  he  alone  could  sue  thereon,  in 
which  the  court  held  the  proviso  invalid. 


Partnership  transactions. 

The  theory  in  favor  of  such  actions  has  in  some 
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cases  also  been  extended  to  partnenhip  transao- 
tions,  in  cases  where  a  party  haa  purchased  a  flrm^ 
business,  assuming  its  liabilities  as  part  of  the  con- 
sideration; where  a  continuing  partner  has  agreed 
to  discharge  the  firm's  debts. 

The  promise  or  agreement  of  the  defendants  was, 
in  legal  effect,  to  pay  the  creditors  the  debts  due 
ft*om  the  vendors  of  the  defendants,  from  whom 
the  consideration  moved.  Maxfleld  v.  Sob  warts,  48 
Minn.  221. 

AA:ain,  in  Shober  ft  C  Lithographing  Co.  v.  Kert- 
ing,  107  IlL  844.  a  case  of  a  purchase  of  a  firm's  busi- 
ness, assuming  its  indebtedneas  as  part  of  the  con- 
sideration, the  court  held  the  assumption  of  the 
indebtedness  was  a  sufficient  consideration. 

So  in  Claflln  v.  Ostrom,  54  N.  Y.  581,  where  in  con- 
sideration of  the  transfer  of  a  firm's  property  to 
the  defendant,  he  agreed  to  pay  the  firm's  debt 

Where  the  members  of  a  partnership  concern  en- 
tered into  an  agreement  with  the  defendants  for  a 
transfer  of  the  business  of  the  partnership,  the  de- 
fendant assuming  the  liabilities  of  the  concern,  the 
court  held  that  by  their  agreement  with  the  ven- 
dors the  defendants  made  the  outstanding  debts  of 
the  firm  a  liability  of  their  own.  Maxfleld  v. 
Schwartz,  supra. 

Where  an  incoming  partner  agreed  to  pay  port  of 
the  debts  of  the  old  firm  as  part  of  the  oonsidera- 
tlon  for  the  partnership.  Wheat  v.  Rice,  97  N.  Y. 
296;  Serviss  v.  McDonnell,  107  N.  Y.  200. 

Where,  however,  by  the  terms  of  the  contract  to 
purchase  the  share  of  a  partner,  it  was  agreed  that 
the  outstanding  debts  were  sufficient  to  discharge 
the  outstanding  liabilities,  and  that  if  they  pioved 
otherwise  the  debtor  would  pay  the  deficiency,  it 
was  held  that  the  creditors  could  not  hold  the  in- 
coming partner  liable  upon  his  promise  to  pay  for 
the  debts  based  upon  such  covenant.  Edick  v. 
Green,  88  Hun,  202. 

Where  a  partnership  firm  disposed  of  the  busi- 
ness, the  purchaser  undertaking  to  pay  the  firm^ 
debts,  it  was  held  a  creditor  could  not  sue  upon 
such  verbal  contract,  as  the  contract,  although 
good  inter  partes,  was  void  as  to  such  creditor  un- 
der the  statute  of  frauds,  the  creditors  not  having 
given  up  their  original  claims  and  accepted  the 
new  contract  instead,  for  the  reason  that  while  the 
old  debt  remains  a  new  contract  cannot  be  substi- 
tuted.   Shoemaker  v.  King,  40  Pa.  107. 

Where  the  action  alleged  a  partnership  debt  ow- 
ing to  the  plaintiffs,  and  a  sale  by  one  partner  to 
the  defendant  upon  his  assuming  and  paying  the 
same,  the  court  distinguished  the  case  upon  the 
ground  that  a  debt  already  existed  and  showed  no 
privity  of  contract.    Manny  v.  Frasier,  27  Ma  419. 

Where  a  covenant  was  entered  into  upon  the  dis- 
solution of  a  partnership  by  the  continuing  party, 
to  discharge  the  debts  of  the  firm,  it  was  held  that 
the  creditors  were  entitled  to  the  benefit  thereof. 
Devol  V.  Mcintosh,  28  Ind.  629. 

In  Zell*s  App.,  Ill  Pa.  582.  there  was  a  oontraot 
between  partners  to  apply  the  assets,  remaining  at 
the  time  of  the  dissolution,  to  a  payment  of  the  in- 
dividual debts  of  one  of  the  partners  enumerated 
in  the  articles,  such  partner  being  heavily  in  debt 
at  the  formation  of  the  partnership,  and  the  agree- 
ment being  shown  and  known  to  the  creditors  and 
made  for  their  benefit.  The  court  held  they  had  a 
clear  right  to  enforce  it,  although  not  parties 
thereto. 

In  MerrlU  v.  Green,  66  N.  Y.  270.  however,  wtiers 
a  partner  gave  a  bond  with  surety  for  the  payment 
of  the  firm's  debts,  upon  a  dissolution,  it  was  h(>ld 
that  the  firm's  creditors  could  not  recover  against 
the  obligors,  whose  only  liability  was  to  the  obU- 
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classify  the  cases  in  that  state  Id  which  one 
not  a  party  to  the  promise  has  been  permitted 
to  sue  upon  it    The  classification  may  be 


briefly  stated  as— First,  coses  where  the  de- 
fendant has  in  his  hands  money  which  in 
equity  and  good  conscience  belongs  to  the 


see,  and  distinguished  the  ease  tnm.  Lawrence  v. 
Fox.aON.Y.288. 

Where  a  oredltor  sourht  to  reoover  upon  an 
airreement,  between  hiB  debtor  and  a  person  not  a 
partner  in  the  firm,  to  pay  a  portion  of  the  flrm*a 
Indebtedness,  it  is  held  such  indebtedness  would 
not  lie  as  it  oouJd  not  be  shown  to  be  for  his  bene- 
fit, or  that  it  corered  anjr  portion  of  his  debt* 
Wheat  T.  Bloe,  97  N.  Y.  20S. 

XXL  PurefuucmOijeecto  a  Ken*  debt,  or  mortgage. 

With  respect  to  a  purchase  of  property  subject 
to  a  debt,  lien,  or  mortiraire.  tbe  question  has  arisen 
whether  tbe  original  creditor,  lienor,  or  mortgaffee 
has  a  right  to  sue  upon  the  undertaUng  of  the  pur- 
ebaaer  as  made  for  his  k)eneflt,  and  the  courts  have 
upheld  such  actions  as  coming  within  the  doctrines 
which  favor  tbe  right  of  a  third  party  to  sue  upon 
a  oontraot  made  for  his  benefit,  in  cases  where  the 
Tender  was  personally  liable  for  tbe  amount  and 
tbe  purchaser  has  corenanted  or  assumed  the  debt 
or  liability  as  part  of  the  consideration  of  the  pur. 
ohase. 

The  liability  of  the  grantee  in  such  a  deed  rests 
upon  the  doctrine  that  where  one  person  promises 
another  to  do  an  act  for  tbe  benefit  of  a  third  per- 
son, such  third  person  may  maintain  an  action. 
Thorp  y.  Keokuk  Goal  Go.  of  New  York,  48  N.  Y. 


Such  a  promise  is  primary  and  not  collateraL 
Huyler  t.  Atwood,  20  N.  J.  Bq.  804, 28  N.  J.  Bq.  2T8. 

Where  the  grantor  is  in  equity  bound  to  pay  the 
debt  as  his  own,  then  the  covenant  may  be  treated 
aa  a  promise  made  for  the  benefit  of  the  lienor,  and 
may  be  enforced  in  a  legal  action,  although  the  pri* 
nutfy  object  of  the  oovenant  was  to  protect  the 
Srantor  against  bis  personal  liability  for  tbe  debt 
secured  upon  the  land.  Pardee  v.  Treat,  82  N.  Y. 
885;  Burr  v.  Beers,  84  N.  T.  178, 80  Am.  Dea  887. 

The  prtnctple  extends  to  eases  where  personal 
l»roperty  is  the  subject  of  the  contract,  and  where 
veal  estate  is  conveyed  upon  which  there  is  a  mort- 
gage, tbe  amount  of  which  the  grantee  promises  to 
pay  the  mortgagee.  Dingeldein  v.Third  Avenue  B. 
Oo.  87  N.  Y.  87Sc  Lawrence  v.  Fox,  80  N.  Y.  8B8; 
Burr  V.  Beers,  sitpro;  Hartley  v.  Harrison,  24  N.  Y. 
VrU  Bussell  ▼.  Pistor,  7  N.  Y.  171, 67.  Am.  Dec.  600. 

The  legal  effect  of  the  transaction  is  to  leave  the 
portion  of  the  purchase  money,  represented  by  the 
Incumbrance,  in  the  hands  of  the  purchaser  for  the 
purpose  of  paying  the  mcumbranoe,  and  tbe  prom- 
ise being  made  for  the  benefit  of  the  holder  of  the 
incumbrance,  be  may  maintain  an  action  to  enforce 
It^   Twichell  V.  Hears,  8  Biss.  211. 

The  purchaser,  however,  must  covenant  to  pay 
the  mortgage.  Brewer  v.  Ifaurer,  88  Ohio  St.  618, 
4B  Am.  Rep.  490. 

If  the  defendant  comes  into  possession  by  reason 
of  a  oontract  under  which  he  promises  to  pay,  be  is 
liable.   Pope  V.  Porter,  88  Fed.  Bep.  T. 

The  law  will  Imply  an  agreement  to  pay  upon 
which  an  action  of  assumpsit  will  lie  by  the  mort- 
gagee. Twichell  V.  Hears,  supra;  Urqubart  t* 
Brayton,  12  R.  L  100. 

In  Urquhart  v.  Brayton,  supra,  the  court  stated 
that  the  purchaser  not  only  bought  the  estate  sub- 
ject to  the  mortgages,  but  impliedly  assumed  to 
pay  the  mortgages  as  part  of  tbe  coasideration. 

To  the  same  effect,  Hayden  v.  Snow,  0  Diss.  611,  a 
case  of  the  assumption  of  a  mortgage  debt. 

In  such  an  action  tbe  property  Is  considered  as 
belonging  m  equity  to  the  plaintiff  who  is  entitled 
by  virtue  of  the  mortgage  to  take  possession,  sell 
and  apply  the  proceeds  in  payment  of  the  debt. 
Pope  V.  Porter,  supra. 
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The  promise,  though  not  made  directly  to  the 
complainant,  is  looked  upon  ss  inuring  to  his  ben- 
efit, and  upon  bis  acceptance  of  it,  he  can  sue  in 
his  own  name,  either  at  law  or  in  equity.  Oarrer 
V.  Bads,  86  Ala.  ISO. 

It  must  be  shown,  bowerer,  that  the  contract  is 
for  the  benefit  of  the  mortgagee,  and  is  made  with 
that  intent.  Heech  v.  Bnsign,  48  Conn.  UO,  44  Anu 
Dec  286. 

Otherwise  the  mortgagee  cannot  avail  himself  of 
the  purchaser's  assumption  to  pay  tbe  mortgage. 
Norwood  V.  De  Hart,  80  N.  J.  Eq.  418. 

Tbe  purcbaser's  promise  to  pay  tbe  creditor  or 
mortgagee  the  amount  owing  by  the  vendor  is  a 
sufficient  consideration  for  tbe  promise  and  will 
support  an  action  by  the  creditor  or  mortgagee 
against  the  promisor.  Helms  ▼.  Keams,  40  Ind.  184; 
Allen  V.  Buoknam,  76  He.  868,  a  case  of  a  purchase 
of  property  assuming  a  lien,  both  the  vendor  and 
the  original  lienor  assenting. 

Such  a  purchaser  is  not  a  stranger  to  a  pri  vity,and 
is  subject  to  the  same  rules  which  prevail  against 
bis  vendor,  becoming  tbe  principal  debtor.  Figart 
V.  Halderman.  76  Ind.  687. 

Tbe  assumption  of  the  vendor's  indebtedness  as 
part  of  the  consideration  creates  the  personal  lia- 
bility. George  v.  Andrews,  80  Hd.  80, 46  Am.  Bep. 
TOO. 

As  between  the  parties  to  snob  an  instrument 
the  purchaser  becomes  the  principal  and  tbe  mort- 
gagor the  surety.  Ibid.:  Paloe  v.  Jones,  78  N.  Y. 
874;  Willard  v.  Worsham,  70  Ta.  808;  Hu^lsr  v,  At- 
wood,88N.J.Bq.604. 

Tbe  right  of  the  mortgagee  is  simply  a  right  to 
substitution,  subject,  however,  to  the  equities  be- 
tween the  purchaser  and  his  immediate  grantor. 
Osborne  v.  Cabell,  77  Ta.  488. 

The  amount  allowed  to  the  grantee  out  of  the 
purchase  money,  by  reason  of  bis  assumption  of 
the  mortgage,  is  a  fund  in  his  hands  applicable  to 
the  payment  of  the  mortgage  in  exoneration  of  the 
grantor.    Willard  v.  Worsham,  tupnu 

The  mortgagee  or  creditor  is  entitled  upoo 
equitable  principles  to  tbe  benefit  of  all  collateral 
securities  held  by  the  debtor,  and  may  therefore 
resort,  by  way  of  equitable  subrogation,  to  tbe  oov- 
enant of  the  purchaser.    Ibid. 

Such  a  covenant  creates  an  additional  security 
for  the  mortgage  debt  and  inures  as  a  promise  to 
the  mortgagee.   Wilbur  v.  Warren,  104  N.  Y.  198. 

It  must,  however,  be  shown  that  such  original 
mortgagor  was  bimsel  f  personally  liable.  Carter  v. 
Holaban,  08  N.  Y.  488;  Wilbur  v.  Warren,  aupnt; 
Norwood  V.  De  Hart.  80  N.  J.  Bq.  418;  Spencer  v. 
Spencer,  86  N.  Y.  863. 

In  Oampbell  v.  Smith,  71 N.  Y.  88, 27  Am.  Rep.  6^ 
the  covenant  to  pay  tbe  mortgage  was  absolute, 
and  tbe  mortgagee  bad  therefore  the  right  to  en* 
force  it,  tbe  court  recognizing  the  principles  es- 
tablished in  Lawrence  v.  Fox.  80  N.  Y.  268. 

By  the  acceptance  of  such  a  deed  containing  a 
covenant  to  pay,  a  grantee  becomes  liable  as  cov- 
enantor. Bowen  v.  Beck,  04  N.  Y.  88, 40  Am.  Rep. 
124. 

Such  agreement  is  within  tbe  equity  of  tbe  pro- 
visi'tnrof  the  revised  statutes,  authorizing  tbe  court 
of  chancery  in  foreclosure  proceedings  to  make  & 
decree  over  for  the  deficiency  against  a  third  per- 
son liable  for  the  payment  of  a  mortgage  debt. 
Halsey  v.  Reed,  0  Paige,  440, 4  L.  ed.  760. 

The  principles  upon  which  such  actions  are  mai*i . 
tainable  were  considered  as  settled  in  Dingeldein  v. 
Third  Avenue  B.  Co.  87  N.  Y.  676. 

Tbe  principles  laid  down  in  Lawrence  v.  Fox,  88 
N.  Y.  868.  and  Burr  v.  Beers,  84  K.  Y.  178,  80  Am. 


See  also  40  L.  R.  A.  861 ;  40  L.  R.  A.  023. 
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plaintiif,— as,  if  A.  put  money  or  property 
in  the  bands  of  B.  as  a  fund  from  which  A's 
creditors  are  to  be  paid,  and  B.  has  promised 


expressly  or  impliedly  to  pay  such  creditors ; 
second,  cases  where  a  near  relationship,  as 
father  and  child,  or  uncle  and  nephew,  exists 


Dec.  827,  were  followed  In  Ricard  ▼.  Banderaon,  41 
N.  Y.  179,  the  case  of  a  purchase  subject  to  a  mort^ 
gage,  tbe  grantee  asBumlng  the  liability. 

And  apain  in  Turk  y.  Bidge.  41  N.  F.  SiOS;  Thorp 
V.  Keokuk  Goal  Go.  of  New  York,  48  N.  Y.  268;  Oaloo 
y.  Dayies,  78  N.  Y.  211, 20  Am.  Rep.  180;  Pardee  y. 
Treat.  82  N.Y.88S. 

Where  the  purchaser  assumes  payment  as  portion 
of  the  purchase  money  he  becomes  personally  lia- 
ble for  tbe  payment  of  the  mortgage.  Hartley  y. 
Harrison.  24  N.  Y.  170;  Burr  v.  Beers,  supra,  where 
a  personal  action  was  upheld,  the  court  recognizing 
the  principles  of  Lawrence  y.  Fez,  tupra. 

In  8nell  y.  lyes,  85  IlL  279,  where  the  action  was 
brought  upon  a  promise  made  to  pay  the  debts  and 
undertakings  of  a  railroad  company  upon  the  pur- 
chase of  its  property. 

Id  the  caete  of  an  agreement  to  pay  a  bond  for  the 
payment  of  a  debt  in  the  purchase  of  property. 
Beasley  y.  Webster,  64  III.  458. 

To  the  same  effect,  Garter  y.  Zenblin,  68  Ind.  486; 
Arnold  y.  Lyman,  17  Mass.  400,  9  Am.  Dec.  154: 
Crawford  y.  Edwards,  88  Mich.  864:  Unver  y.  Smith, 
44  Mich.  22;  Hfgmao  y.  Stewart,  88  Bficb.  628;  Miller 
y.  Thompson,  84  Mich.  10;  Tichenor  y.  Dodd,  4  N. 
J.  Bq.  454;  Stariba  y.  Greenwood,  28  Minn.  521;  Fol- 
lansbee  y.  Johnson,  28  Minn.  811. 

Where  the  purchaser  assumes  the  payment  of  a 
mortgage  or  prior  lien  as  part  of  the  consif^  ^  tion. 
Dean  y.  Walker,  107  TU.  540, 47  Am.  Rep.  467;  Craw- 
ford y.  Edwards,  and  Unger  y.  Smith,  supra;  Cooper 
y.  Foes.  16  Neb.  615;  Willard  y.  Worsham,  76  Va.  802. 

In  Bean  y.  Walker,  suprci,  the  opinion  of  tbe 
court  was  dissented  from  by  Sheldon,  Ch,  JT.,  and 
Dickey,  J. 

Where  a  married  woman  sued  upon  a  promise 
made  by  the  purchaser  of  property  from  her  hus- 
band, to  pay  her  a  certain  sum  in  lieu  of  her  in- 
choate right  to  dower.    Worley  y.  Sipe,  111  Ind.  288, 

In  Mize  V.  Barnes,  78  Ky.  606.  tbe  sole  question 
was  whether,  if  by  an  arrangement  between  tbe 
yendor  and  vendee,  the  latter  executed  a  note 
for  the  purchase  money  to  a  third  person,  a  lieu 
could  be  retained  in  tbe  deed  in  favor  ol  such  third 
person.  Tbe  court  held  that  such  being  tbe  inten- 
tion of  tbe  parties  it  might  be  retained  for  tbe  ben. 
eflt  of  the  third  person  with  her  consent,  aUboufrb 
such  third  party  was  not  a  party  to  the  deed,  tbe 
contract  being  made  with  tbe  grantor  for  the 
benefit  of  such  party,  and  therefore  enforcible  by 
such  party. 

And  again  where  the  defendant  had  tbe  use  and 
occupation  of  land  belonging  to  the  plaintiff  under 
a  promise  to  pay  rent.    Brewer  v.  Dyer.  5  Cusb.  837. 

Such  an  action  was  maintained  in  Therasson  v. 
McSpedon,  2  Hilt  8,  where  tbe  defendant  agreed  to 
pay  the  liabilities,  and  a  certain  sum  to  sharehold- 
ers of  a  mining  company  upon  the  purchase  of  its 
property. 

In  Cashman  y.  Henry,  75  N.  Y.  108,  81  Am.  Rep. 
437,  it  was  held  that  a  married  woman  was  person- 
ally liable  upon  her  covenant  to  pay  a  mortga^rc 
debt,  as  part  of  the  consideration  for  property 
purchased. 

So  in  Beers  y.  Robinson,  0  Pa.  220,  where  the 
plaintiff  was  a  creditor  and  proved  that  his  debt- 
or's property  was  sold  at  auction,  and  the  notes 
given  by  the  purchasers  were  handed  to  defend- 
ant, who  promised  the  debtor  to  pay  his  debts  so 
far  as  they  and  the  property  purchased  by  the  de- 
fendant would  go. 

In  such  a  case,  however,  the  grantor  may  release 
the  grantee  from  liability,  and  in  such  a  case  he 
win  not  be  liable  to  the  prior  mortgagee.  Amend 
V.  Grigg.  20  N.  J.  Eq.  482. 

25  L.  R.  A. 


Where,  however,  tbe  conveyance  It  simply  **iBab- 
Ject  to  a  mortgage**  without  any  express  agree- 
moot  to  pay,  none  will  be  implied  and  the  grantee 
assumes  no  personal  liability.  Dingelddn  y.  Third 
Avenue  R.  Co.  87  N.  Y.  675;  Belmont  y.  Ooman,  81 
K.  Y.  488. 78  Am.  Dec.  218. 

It  is  necessary  that  there  should  be  something 
further  than  a  mere  statement  in  the  conveyanoo 
that  the  deed  is  made  subject  to  the  martgagB, 
Stebbin^  y.  Hall,  28  Barb.  530. 

Where  the  conveyance  was  taken  of  land,  Bob- 
Ject  to  a  mortgage,  tbe  grantee  ooyenantlng  to  in- 
demnify the  grantor  against  the  mortgage,  ft  was 
held  that  the  grantee  having  died  intestate*  tba 
land  was  the  primary  fund  to  be  resorted  to.  and 
that  there  was  no  personal  liability  attaching-. 
Duke  of  Cumberland  y.  Codrington,  SJohna.  Gli. 
229,  254,  lL.ed.  801,610. 

Such  an  action  cannot  be  maintained,  where  the 
mortgagee  acquires  no  independent  equity  arising 
from  the  dealings  between  himself  and  the  subse- 
quent grantee  of  tbe  mortgaged  premises,  and 
stands  exolustv^y  on  the  engagement  of  the  gran- 
tee with  his  grantor  to  aawime  and  pay  the  mort- 
gage debt.  Youngs  v.  Trustees  for  Support  of 
Public  Schools  of  New  Jersey,  31 N.  J.  Rq.  280. 

So  a  contract  made  between  a  mortgagor  and  a 
purchaser  of  property  may  be  rescinded  for  fraud, 
where  the  mortgagee  has  not  assented  to  its  terms, 
and  the  purchaser  will  thereby  be  released  of  hie 
liability.    Cohrt  y.  Koch,  66  Iowa,  658. 

In  Calvo  y.  Davles,  78  N.  Y.  211,  20  Am.  Bop.  ISO), 
tbe  court  held  that  an  extension  of  time  to  the 
grantee  by  the  mortgagee  created  a  release  of  the 
grantor,  unless  made  with  his  consent. 

Where  the  original  lienor  or  mortgagee  extends 
the  time  for  the  payment  of  the  debt  to  the  orig- 
inal mortgagor,  he  thereby  releases  the  grantee 
from  his  original  liability.  George  y.  Andrews,  60 
Md.  26, 45  Am.  Rep.  706. 

Any  release  or  variation  of  the  terms  of  the 
original  contract  between  the  mortgagee  and  tbe 
original  mortgagor  will  discbarge  the  grantee 
from  bis  personal  liability.  Paine  y.  Joues,  76  N. 
Y.274. 

He  cannot  have  the  benefit  of  such  contract,  if 
it  has,  before  bill  filed,  been  released  and  dis- 
charged in  good  fuitb,  by  the  pnrties  to  it. 

In  Garnsey  v.  Rogers,  47  N.  Y.  233.  7  Am.  Rep. 
440.  it  was  held  that  the  assumption  by  tbe  mort- 
gagee of  tbe  parment  of  an  anterior  mortsage  did 
not  impose  a  personal  liability  enforceable  by  tbe 
first  mortgagee,  tbe  promise  being  for  tbe  benefit 
of  the  mortgagor  only. 

The  court  distinguished  the  aboye  case  from  Burr 
V.  Beers,  24  N.  Y.  178, 80  Am.  Dec.  327,  und  Lawrence 
V.  Fox,  20  N.  Y.  288,  upon  the  ground  that  it  was 
not  an  absolute  conyeyance,  the  engagement  be- 
ing merely  for  the  advancement  of  money  for  tbe 
purpose  of  protecting  the  property  of  the  prom- 
isee, the  advance  if  made  being  a  mere  lien  upon 
the  property.    Garnsey  y.  Rogers,  supra. 

Where  tbe  purchaser  assumed  to  pay  the  mort- 
gage debt  as  part  of  the  consideration,  it  was  held 
that  tbe  purchaser,  so  far  as  the  yendor  was  con- 
cerned, became  tbe  original  debtor  and  might  be 
sued  by  him  upon  his  promise,  and  that  the  rights 
of  the  mortgage  creditor  were  not  affected.  Board- 
man  v.  Larrabee.  51  Conn.  88. 

In  Pettee  y.  Peppard,  120  Mass.  622,  where  prop- 
erty originally  subject  to  a  mortgage  was  con- 
veyed by  deed  reciting  that  fact,  whereby  the 
grantee  covenanted  to  assume  and  pay  as  his  own 
debt,  and  save  the  grantor  harmless  and  indemni- 
fied from  such  debt,  the  court  holding  tbe  promisa 
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between  the  promisee  and  the  person  to  be 
benefited ;  third,  cases  of  which  Brewer  t. 
Dffer,  7  Gush.  887,  is  an  instance,  in  which 


the  defendant  agreed  with  a  lessee  of  premises 
to  take  the  lease  and  pay  the  rent  to  the 
lessor,  and  entered  with  the  knowledge  of  the 


could  only  be  enfoioed  by  the  mortgaflror,  there 
waa  no  privity  between  the^  purchaser  and.the 
Ecortiraffee. 

In  Prentioe  ▼.  firimhall,  128  Haas.  28t  the  case  of 
a  purchase  ot  an  equity  of  redemption,  the  ffraa- 
tee  assuminir  the  mortgnge  as  part  of  the  oonsi- 
deration.  It  was  held  the  mortgagee  oould  not 
maintain  an  aotioo  upon  such  promise  tn  his  own 
name,  the  grantor  transferring  no  money  or  funds 
to  the  defendant,  and  the  defendant  making  no 
oontraot  with  the  mortgagee  or  his  assigns  upon 
which  an  aotton  at  law  would  He. 

The  same  oonolosions  were  arrived  at  In  Ooffln 
▼.  Adams,  181  Haas.  1S8,  ii  being  stated  that  it  was 
not  to  be  doubted  in  that  oommonwealth,  that  an 
action  at  law  upon  a  stipulation  in  a  deed  poll,  by 
which  the  grantee  assumed  and  agreed  to  pay  as 
his  own  debt  a  previoos  debt  of  the  grantor  se- 
cured by  mortgage  of  the  mortgaged  property, 
oould  be  brought  in  the  name  of  the  grantor  only. 

The  case  of  Brown  v.  StfUman,  48  Minn.  128,  was 
diatinguiBhed  from  Follanabee  v.  Johnson,  28  Minn. 
311,  there  being  nothing  in  the  former  case  to  war- 
rant the  inference  that  the  oontraot  was  made  for 
the  benefit  of  the  mortgagee  or  the  plaintiff,  he 
not  being  put  forward  as  the  party  to  whom  the 
consideration  was  to  be  paid,  or  to  receive  a  part 
of  it  reserved  tn  the  hands  of  the  grantee  for  his 
benefit,  nor  was  there  any  debt  or  obligation  due 
from  the  grantor;  but  the  grantee  assumed  to  pay 
aa  part  of  the  consideration  and  thus  made  the 
debt  his  own. 

In  Butterfleld  T.  Hartshorn,  7  N.  H.  84S,'26  Am, 
Dec.  741,  where  an  executor  left  part  of  the  pur- 
chase money  in  the  hands  of  a  purchaser,  for  the 
purpose  of  paying  certain  debts  owing  by  the  tes- 
tator, it  was  held  that  the  creditors  could  not  sue 
the  purchaser  for  payment  of  such  aooounts,  un- 
less they  assented  to  the  arrangement  or  elected 
to  look  to  such  purchaser  as  their  debtor,  and  to 
release  the  estate,  and  then  only  after  demand, 
which  must  be  before  suit. 

In  Crowell  v.  Hospital  of  Bt  Barnabas,  27  N.  J. 
Bq.  650,  it  was  held  that  to  a  deed  inter  varies^  con- 
veying an  estate  by  a  mortgagor  to  a  purchaser,  a 
prior  mortgagee  was  a  stranger,  both  to  the  con- 
tract and  to  the  consideration,  and  was  not  in 
privity  with  the  grantee,  either  with  respect  to  the 
oontraot  or  the  estate  granted. 

Where  a  purchaser  of  land  agrees  to  pay  off,  as 
part  of  the  consideration,  a  mortgage  or  other  in- 
oombrance  on  the  property,  he  becomes  a  surety 
and  his  obligation  is  enforceable  in  equity  to  the 
extent  of  the  deficiency.  Kiapworth  v.  Dressier, 
18  K.  J.  Bq.  62, 78  Am.  Dec.  60. 

A.  oreditor  is  entitled  to  the  benefit  of  all  collat- 
eral obligations  for  the  payment  of  a  debt,  which 
a  person  standing  in  the  situation  of  a  surety  for 
others  has  received  for  his  indemnity,  and  to  re- 
lieve him  or  his  property  from  liability  for  such 
payment.   Ibid. 

Where  the  deed  was  intended  simply  as  a  seonr- 
ftj  for  a  debt,  a  contract  being  executed  to  con- 
vey to  the  wife  of  the  grantor  upon  her  paying 
the  amount  of  the  liens  and  defendant's  debt,  the 
oourt  held  that  the  lienor  had  no  right  of  action. 
Pardee  v.  Treat,  82  N.  Y.  886. 

In  Root  T.  Wright,  84  N.  Y.  74,  88  Am.  Bep.  4fK, 
ttae  liability  of  the  defendant  for  the  deficiency 
arising  on  the  sale  of  mortgaged  premises  turned 
upon  the  question  whether  the  deed  from  a  gran- 
tor was  Intended  as  an  ateolute  covenant,  or  sim- 
ply as  a  mortgage;  that  if  It  was  merely  a  mort- 
gage, the  covenant  to  assume  and  pay  the  plain- 
tUTs  debt  was  in  effect  an  agreement  between  the 
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grantor  and  the  defendant;  that  the  latter  should 
advance  the  amount  of  the  prior  lien  upon  the 
security  of  the  land,  and  gave  no  right  of  action 
to  the  plaintiff,  who  was  neither  a  party  to  the 
contract  nor  the  person  for  whose  benefit  it  was 
made,  the  oourt  following  the  principles  laid  down 
in  Oamsey  v.  Rogers,  47  N.  Y.  288,  7  Am.  Rep. 
440l  Pardee  v.  Treat,  stfpra. 

The  doctrine  in  favor  of  such  contracts  was  up- 
held in  the  case  of  a  parol  contract  upon  a  pur- 
chase, to  pay  certain  creditors  of  the  grantor. 
Seaman  v.  Hasbrouck,  85  Barb.  166. 

In  Pardee  ▼.  Treat  82  N.  Y.  8R6.  the  case  turned 
upon  the  question  whether  the  doctrine  of  Law- 
rence V.  Pox,  20  N.  Y.  288,  was  applicable  to  the 
covenant  of  the  defendants  in  a  deed  from  their 
grantors  *^  spsume  and  pay  as  part  of  the  consid- 
eration^ the  lien  upon  the  premises  conveyed.  The 
court  held  that  if  the  deed  was  an  absolute  con- 
veyance, and  the  relation  between  the  grantor  and 
the  defendants  was  that  of  vendor  and  purchaser, 
simply,  the  case  of  Burr  v.  Beers,  24  N.  Y.  178,  80 
Am.  Dec.  827,  was  decisiTe  of  the  right  of  the 
plaintiff  as  assignee  of  a  judgment  against  the 
grantor  to  maintain  the  action,  the  Judgment  be- 
ing a  lien  upon  the  premises  at  the  time  of  the 
oonveyanoe* 

Where  the  defendant  had.  promised  to  pay  a 
debt,  due  upon  a  note  by  his  vendor  to  the  plain- 
tiff, the  original  owner  of  the  land,  as  part  of  the 
consideration  for  his  purchase,  it  was  held  that  the 
original  vendor  might  maintain  an  action  against 
such  purchaser  for  the  amount  due.  Price  v. 
Beed.  38  Mo.  App.  480. 

The  right  was  recognised  in  Pulver  t.  Bkinner, 
42  Hun,  822,  an  action  against  a  grantee  of  prop- 
erty purchased  from  an  intestate,  who  had  in  his 
lifetime  undertaken  with  a  debtor  for  a  valuable 
consideration  to  pay  his  debt,  the  personal  repre- 
sentative having  sold  his  estate  to  the  purchaser, 
the  assumption  of  the  debts  being  part  of  the  con- 
sideration. 

In  Mellen  y.  Whipple,  1  Gray,  817,  the  action  was 
upon  a  promise  made  by  the  purchaser  of  the  eq- 
uity of  redemption  the  mortgage  having  been 
given  to  secure  the  pajrment  of  a  promissory  note, 
the  purchase  deed  containing  only  a  stipulation 
that  the  defendant  should  pay  the  mortgage  notes 
which  the  court  held  was  a  matter  exclusively  b^ 
tween  the  parties  and  one  upon  which  the  plaintiff 
could  not  sue,  there  t)eing  nothing  to  bring  the 
case  within  the  exceptions  to  the  general  rule 
therein  noticed. 

In  Willard  v.  Wood,  186  U.  8.  809.  84  L.  ed.  210, 
where  the  suit  was  brought  in  the  Distriot  of  Col- 
umbia to  enforoe  the  payment  of  a  mortgage  debt 
against  the  grantee  of  the  equity  of  redemption 
upon  a  mortgage  made  in  New  York  upon  prop- 
erty there,  the  court  held  that  it  would  not  lie,  the 
lex  fori  governing  as  to  the  form  and  nature  of  the 
claim,  and  that  by  such  law  the  action  could  only 
be  maintained  by  the  grantor  in  the  form  of  an 
action  at  law,  but  his  remedy  was  in  equity. 

The  court  looked  upon  the  oontraot  in  that  case 
as  made  with  the  grantor  alone  and  for  his  ben- 
efit, the  consideration  moving  from  him  alone, 
without  any  privity  existing  between  the  parties 
to  the  action,  and  without  the  mortgagee's  assent 
either  express  or  implied  from  his  subsequent 
acts.   Willard  v.  Wood,  aiipra. 

In  that  case  the  court  did  not  consider  that  the 
fact  that  the  mortgagee  had  received  payments  on 
account  from  the  grantee  affected  the  case,  hold- 
ing that  if  they  were  received  It  was  only  by  vir- 
tue of  the  agreement  between  the  grantor  and  the 
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lessor,  paid  him  the  rent  for  a  yrar,  and  then 
left  before  the  term  expired.  We  have  re- 
ferrH  jsn  fnllv  to  the  decisions  in  New  York 


and  Massachusetts  because  in  those  states  the 
question  has  more  frequently  arisen,  and  been 
more  ably  and  thoroughly  discussed,    thAn 


irrautee  and  created  do  new  oontraot  between  tbt 
ffrantee  and  the  mortgagee.   Ibid. 

The  same  codcIusIod  was  arrived  at  In  Keller  v. 
Ashf  ord,  188  U.  8. 010, 88  L.  ed.  807. 

XXn.  State  statutes. 

The  Alabama  ClTil  Code,  ed.  1888.  p.  677,  provides: 
BectloD  2GM.  Actions  on  nromiflsory  notes,  bonds, 
or  other  contracts,  express  or  implied  for  the 
payment  of  money,  must  be  prosecuted  in  the 
name  of  the  party  really  interested,  whether  he 
has  the  learal  title  or  not,  subject  to  any  defense  the 
payor,  obligor,  or  debtor  may  have  airainst  ttie 
payee,  obligee,  or  creditor,  previous  to  notice  of 
assignment  or  transfer,  except  that.  In  actions 
upon  bills  of  exchange  and  promissory  notes  pay- 
able at  a  bank  or  banking  house,  or  at  a  designated 
place,  and  other  commercial  Instruments,  Uie  suit 
must  to  instituted  in  the  name  of  the  person  hav- 
ng  the  legal  title. 

In  Yerby  v.  Sexton,  48  Ala.  811,  the  court  passed 
upon  the  meaning  of  the  words  *^e  party  really 
Interested"  as  found  in  the  Alabama  code,  and  held 
that  where  the  dry  legal  title  is  in  one  and  a  dear 
equitable  title  is  in  another,  whether  by  transfer* 
delivery,  or  otherwise  to  whom  alone  the  money 
belongs  and  who  only  is  entitled  to  receive  it,  and 
authorized  to  discharge  the  debtor,  in  such  cases 
there  Is  no  trouble;  the  action  must  be  brought  in 
the  name  of  the  equitable  owner,  as  he  is  the 
party  really  interested.  But  when  the  party  hav- 
ing the  legal  title  is  also  the  only  party  entitled  to 
receive  the  money  and  discharges  the  debtor,  al- 
though, when  collected  he  holds  the  money,  not 
for  his  own  use,  but  for  the  use  of  some  other  per- 
«on  or  persons,  and  to  whose  use  be  is  to  apply  it, 
or  to  whom  he  is  bound  to  pay  it,— in  suc^  cases 
the  action  must  be  brought  in  this  name  of  the 
party  having  the  legal  title. 

The  Ari2sona  Code  of  Civil  Procedure  provides: 
Section  680.  Bvery  action  shall  be  prosecuted  in 
the  name  of  the  real  party  in  interest,  except  as 
othewise  prescribed. 

The  Arkansas  Revised  Statutes,  chapter  119,  ed. 
1884,  p.  972,  provides:  Section  4888.  Bvery  action 
must  be  prosecuted  in  the  name  of  the  real  party 
In  interest,  except  as  provided  in  sections  4836, 
4886.  and  4838. 

Section  1560  of  the  California  Civil  Code  provides 
that  a  contract  made  expressly  for  the  benefit  of 
a  third  person  may  be  enforced  by  him  at  any  time 
before  the  parties  thereto  rescind  it. 

The  Dakota  Civil  Code  provides:  Section  8490.  A 
contract,  made  expressly  for  the  benefit  of  a  third 
per8on,may  be  enforced  by  him  at  any  time  before 
the  parties  thereto  rescind  it. 

In  Georgia,  section  2747  of  the  Code,  ed.  188Si,  pro- 
vides, if  there  be  a  valid  consideration  for  the 
promise,  it  matters  not  from  whom  it  is  moved,  the 
promisee  may  sustain  his  action  through  a  stran- 
ger to  the  consideration. 

Section  3281  of  the  Revised  Statutes  of  Idaho,  ed. 
1887.  p.  380.  provides  a  contract  made  expressly  for 
the  benefit  of  a  third  person  may  be  enforced  by 
him  at  any  time  before  the  parties  thereto  rescind 
It. 

The  Revised  Statutes  of  Illinois,  ed.  1889,  section 
19,  p.  1018.  provides  that  any  deed,  bond,  note, 
oovenant,  or  other  instrument  under  seal  (except 
penal  bonds)  may  be  sued  and  declared  u  pon  or  set 
oif  as  heretofore,  or  in  any  form  of  action  in  which 
such  instrument  might  have  been  sued  and  de- 
clared upon  or  set  off  if  it  had  not  been  under  seal, 
and  demands  upon  simple  contracts  may  be  set 
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I  off    against  demands  upon  sealed  Inatrumenta, 
Judgments,  or  decrees. 

By  section  2548  of  the  Iowa  Code  of  Civil  Pro- 
cedure, it  is  provided  every  action  must  be  prose- 
cuted in  the  name  of  the  real  party  in  mterest  ex- 
cept as  provided  in  the  next  section.  The  follow- 
ing section  affects  actions  brought  by  the  tnisteea, 
and  others  in  a  like  position. 

The  Civil  Code  of  Kentucky  provides,  section  lA, 
every  action  must  be  prosecuted  in  the  name  of 
the  real  party  in  interest,  except  as  provided  In 
section  21. 

Section  21.  A  personal  representative,  Ruardiui. 
curator,  committee  of  a  thereon  of  unsound  mind, 
trustee  of  an  express  trust,  a  person  with  whom  or 
in  whose  name  a  contract  is  made  for  the  benefit 
of  another,  a  receiver  appointed  by  a  court,  the 
assignee  of  a  bankrupt,  or  a  person  expressly  au- 
thorised by  statute  to  do  so,  may  bring  an  action 
without  joming  with  him  the  person  f6r  whose 
benefit  it  is  prosecuted. 

The  Civil  Code  of  Louisiana.  1870,  article  1800,  and 
the  Louisiana  Code  of  Practice,  article  35,  jmprei, 
page  601,  support  the  right  of  a  third  party  to  sue 
upon  the  contract. 

By  the  Statutes  of  Minnesota,  ed.  of  1878,  voL  1, 
chapter  66,  6  26,  p.  7U9,  every  action  shall  be  proee- 
outed  in  the  name  of  the  real  party  in  interest,  ex- 
cept as  hereinafter  provided,  but  this  section  does 
not  authorize  the  assignment  of  a  thing  in  action 
not  arising  out  of  a  contract. 

By  section  28  of  the  Statutes  of  Minnesota,  of 
1878,  vol.  1,  p.  710.  it  is  provided  an  executor  or  ad- 
ministrator and  trustee  of  an  express  trust,  or  a 
person  expressly  authorized  by  statute, jnay  sue 
without  Joining  with  him  the  person  for  whose 
benefit  the  action  is  prosecuted.  A  person  with 
whom  or  in  whose  name  a  contract  is  made  for  the 
benefit  of  another,  is  a  trustee  of  an  express  trust 
within  the  meaning  of  this  section. 

The  Missouri  Code,  section  1090,  provides  every 
action  shall  be  prosecuted  in  the  name  of  the  real 
party  fn  interest,  except  as  otherwise  provided  in 
the  next  succeeding  section,  but  this  section  shall 
not  be  deemed  to  authorize  the  assignment  of  a 
tiling  fn  action  not  arising  out  of  a  contract. 

And  section  190L  An  executor  or  administrator, 
a  trustee  of  an  express  trust,  or  a  pereon  expressly 
authorized  by  statute,  may  sue  in  his  own  name 
without  Joining  with  him  the  person  for  whoae 
benefit  the  suit  is  prosecuted.  A  trustee  nf  an  ex- 
press trust,  within  the  meaning  of  this  section  shall, 
be  construed  to  include  a  person  with  whom  or  in 
whose  name  a  contract  is  made  for  the  benefit  of 
another. 

The  Montana  Code  of  Civil  Procedure,  (Oomp. 
Stat.  ed.  1887.  pp.  60. 61)  provides,  section  4,  every 
action  shall  be  prosecuted  in  the  name  of  the  real 
party  in  Interest,  except  as  otherwise  provided  In 
this  act. 

And  section  6,  an  executor  or  administrator,  or 
trustee  of  an  express  trust,  or  a  person  expressly 
authorized  by  statute,  may  sue  without  Joining 
with  him  the  person  or  persons  for  whose  benefit 
the  action  Is  prosecuted.  A  trustee  of  an  express 
trust,  within  the  meaning  of  this  section,  shall  be 
construed  to  include  a  person  with  whom  or  in 
whose  name  a  contract  is  made  for  the  benefit  of 
another. 

The  Nebraska  Code  of  Civil  Procedure,  section 
20,  provides  every  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  except  as  other- 
wise provided  in  section  82,  which  relates  to  ac- 
tions by  trustees  and  others  standing  in  aflduciaiy 
positioiL 
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elsewhere  in  this  country.  There  has  been 
00 decision  of  this  court  at  variance  with  the 
rule  as  held  in  those  two  states.     In  everv 


case  but  one  the  promise  was  to  par  a  debt  of 
the  i)romisee,  and  a  fund  was  either  left  or 
put  in  the  bands  of  the  promisor  for  the 


The  Nevada  General  Statutes,  ed.  1886,  p.  76S, 
lirovldes,  section  8088,  every  action  shall  be  prose- 
cuted In  the  name  of  the  real  party  in  interest,  ex- 
cept as  otherwise  provided  in  this  act. 

The  New  Mexico  Oode  of  CiviJ  Prooedure  pro- 
Tides,  section  1882,  every  action  must  be  prosecuted 
in  tbe  name  of  the  real  party  in  interest,  except  as 
provided  in  the  next  section. 

Under  section  118  of  tbe  New  York  Oode,  a  per- 
son with  whom,  or  in  whose  name,  a  contract  is 
made  for  the  benefit  of  another,  may  maintain  the 
action,  such  party  beins  deemed  the  trustee  of  an 
express  trust. 

Under  sections  26  and  27  of  the  Ohio  Olvil  Oode, 
when  a  promise  is  made  to  one  for  the  benefit  of 
another,  he  for  whose  benefit  it  is  made  may  brin^ 
an  action  for  its  breach,  either  in  his  own  name  or 
Id  the  name  of  the  party  to  wbom  made. 

Hie  Oregon  Code  of  Civil  Procedure  provides, 
section  27,  every  action  shall  be  prosecuted  in  the 
name  of  the  real  party  in  mterest,  except  as  other- 
wise provided  in  section  29,  but  this  section  shall 
not  be  deemed  to  authorise  the  assignment  of  a 
thinir  in  action  not  arising  out  of  contract. 

And  section  29,  an  executor  or  administrator,  a 
trustee  of  an  express  trust,  or  a  person  expressly 
authorized  by  statute,  may  sue  without  Joining 
with  bim  tbe  person  for  whose  benefit  the  action  is 
prosecuted.  A  person  with  wbom  or  in  whose 
name  a  contract  is  made  for  the  benefit  of  another 
Is  a  trustee  of  an  express  trust  within  the  meaning 
of  this  section. 

Tbe  South  Oarolina  Oode  of  Civil  Procedure  pro- 
vides, section  182.  every  action  must  be  prosecuted 
in  the  name  of  the  real  party  in  interest,  except  as 
otherwise  provided  in  section  184;  but  this  section 
shall  not  be  deemed  to  authorize  the  assignment  of 
a  thing  In  action  not  arising  out  of  contract.  But 
an  action  may  be  maintained  by  a  grantee  of  land 
in  the  name  of  tne  grantor,  or  his  or  her  heirs  or 
legal  representatives,  when  tbe  grant  or  grants  are 
void  by  reason  of  the  actual  possession  of  a  person 
claiming  under  a  title  adverse  to  that  of  the  grantor 
at  the  time  of  the  delivery  of  the  grant,  and  tbe 
piaintiir  shall  be  allowed  to  prove  the  facts  to  taring 
tbe  ease  within  this  provision. 

The  Compiled  Laws  of  Utah,  ed.  1870,  p.  482,  pro- 
fide,  section  4,  every  action  shall  be  prosecuted  in 
the  name  of  the  real  party  in.  mterest,  except  as 
otherwise  provided  in  this  act. 

Tbe  Washington  Code  of  Civil  Procedure  pro- 
vides, section  4,  every  action  shall  be  prosecuted  in 
tbe  name  of  tbe  real  party  In  interest,  except  as  is 
otherwise  provided  by  law. 

Tbe  West  Yirginla  Code,  chapter  71,  provides, 
section  2,  an  immediate  estate  or  interest  m,  or  the 
benefit  of  a  condition  respecting  any  estate,  may 
be  taken  by  a  person  under  an  instrument,  although 
be  be  not  a  party  thereto;  and  if  a  covenant  or 
promise  be  made,  for  the  sole  benefit  of  a  person 
with  whom  it  is  made,  or  with  whom  it  is  made 
Jointly  with  others,  such  person  may  maintam  in 
his  own  name  any  action  thereon  which  he  might 
maintain  in  case  it  had  been  made  with  bim  only, 
and  Uie  consideration  bad  moved  from  him  to  the 
party  making  such  covenant  or  promise. 

Tbe  Wisoonsin  Revised  Statutes,  ed.  1889,  p.  1482, 
provide,  section  200S,  every  action  must  be  prose- 
cuted in  the  name  of  the  real  party  in  interest,  ex- 
cept as  otherwise  provided  in  section  2007;  but  this 
section  shall  not  be  deemed  to  authorize  the  as- 
signment of  a  thing  in  action  not  arising  out  of  the 
eontract. 

The  Revised  Statutes  of  Wyoming,  ed.  1887,  p.  SOBi 


provide,  section  2882,  an  action  must  be  prosecuted 
in  tbe  name  of  the  real  party  in  interest,  except  as 
provided  in  the  next  two  following  sections;  but 
when  a  party  aslra  that  he  may  recover  by  virtue 
of  an  assignment,  tbe  right  of  set-off.  counterclaim, 
and  defense,  as  allowed  by  law,  shall  not  toe  im- 
paired. The  sections  referred  to  apply  to  actions 
on  bonds  and  by  executors,  officers,  trustees,  and 
so  forth. 

XXIIL  The  Enoliah  doctrine. 

It  Is  laid  down  in  Comyns*  Dig.  title,  **  Action 
upon  the  case  upon  assumpsit,"  B  15,  that  an  as- 
sumpsit lies  though  the  consideration  arise  m  part 
from  another;  as  if  a  man  promise  a  pig  of  lead  to 
A.  and  his  executor  give  lead  to  nuike  a  pig  to  B 
and  assumes  to  deliver  it  to  A,  an  assumpsit  lies  by 
A  against  him. 

In  Bourne  v.  Mason,  1  Vent.  0,  it  was  held  that 
the  daughter  of  a  physician  might  maintain  as- 
sumpsit upon  a  promise  nnade  to  her  father  for  her 
benefit,  in  case  be  performed  a  certain  cure. 

The  modern  Baglish  cases  overrule  the  older  ones 
and  show  that  the  consideration  must  move  from 
the  party  entitled  to  sue  upon  the  contract.  Twed- 
dle  V.  Atkinson,  1  Best  ft  8.  808, 80  L.  J.  Q.  B.  266,  8 
Jur.  N.  8.  882, 4  L.  T.  N.  S.  468, 9  Week.  Bep.  78L 

In  the  above  case  tbe  court  declared  the  rule  to 
be  weU  establlsbed  in  England,  that  no  stranger  to 
tbe  consideration  could  take  advantage  of  a  eon* 
tract,  although  made  for  his  benefit. 

The  court  considered  it  a  monstrous  proposition 
to  bold  that  a  person  was  a  party  to  a  contract  for 
tbe  purpose  of  suing  thereon  for  bis  own  benefit, 
where  he  was  not  a  party  for  the  purpose  of  being 
sued.   Tweddle  v.  Atkinson,  nivra. 

The  case  of  Price  v.  Baston,  1  Bam.  ft  Ad.  488,  1 
Nev.  ft  M.  803,  follows  the  doctrine  laid  down  in 
Tweddle  v.  Atkinson,  tuipra. 

The  same  principle  would  appear  to  have  been 
applied  in  Dutton  v.  Poole,  1  Yent.  818;  Alton  v. 
Midland  R.  Co.  19  0.  B.  N.  8. 218, 84  L.  J.  a  P.  282, 
llJur.  N.  8. 672, 12N.  T.  N.  8. 708, 18  Week.  Rep.  918. 

In  Oandy  y.  Gandy,  L.  R.  80  Oh.  Dlv.  67, 54  L.  J. 
Cb.  1164,63  L.  T.  N.  8. 806, 88  Week.  Rep.  808,  tbe  court 
stated  it  was  sufficient  to  say  that  in  tbe  case  of 
Tweddle  v.  Atkinson,  supra,  the  true  common-law 
doctrine  was  laid  down. 

A  mere  agreement  between  two  parties  that  one 
shall  pay  tbe  debt  of  the  other  to  his  creditor,  gives 
no  right  of  action  by  the  creditor  against  such 
promisor.  Re  Rotberham  Alum  ft  Chemical  Co.  L. 
R.  26  Oh.  Div.  Ill,  68  U  J.  Oh.  290, 60  L.  T.  N.  8. 219, 
82  Week.  Rep.  181. 

Yet,  there  would  seem  to  be  an  exception  to  such 
rule,  in  the  case  of  money  had  and  received  for  the 
use  of  another,  an  express  or  implied  assent  being 
shown  to  the  holding  of  such  money.  Tbe  mere 
fact  of  tbe  receipt  of  the  money,  however,  is  not 
enough  to  raise  such  Implied  promise.  Lilly  v. 
Hays,  4  Ad.  ft  El.  648, 1  Nev.  ft  P.  26, 2  Harr.  ft  W. 
888. 

It  must,  however,  be  shown  that  the  parties  have 
a  beneficial  right  or  interest.  Gandy  v.  Gandy, 
BuprcL 

A  mere  agreement  between  A  and  B  that  B  shall 
pay  to  0  (an  agreement  to  which  0  is  not  a  party, 
either  directly  or  indirectly)  will  not  prevent  A  and 
B  coming  to  a  new  agreement  and  releasing  the 
old  one.  If  0  were  a  cestui  que  truBt  it  would  taave 
that  effect.  Be  Express  Engineering  Co.  L.  B.  10 
Cb.  Div.  126. 

If  the  true  intent  and  effect  of  a  deed  Is  to  give 
the  parties  a  beneficial  right  under  it,  that  Is  tosajt 
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purpose.  That  one  case  was  decided  in  a  line 
with  the  rule  held  in  the  Vrooman  and  MeUen 
Oojus.  A  grantee  of  real  estate  had  assumed 
a  mortgage  debt  for  which  the  grantor  was 
not  personally  liable.  It  was  held  the  creditor 
could  not  recover  from  the  grantee.  Brown 
y.  SlUlman,  48  Minn.  136.  Without  under- 
taking to  lay  down  a  general  rule  defining 
when  a  stranger  to  a  promise  between  others 
may  sue  to  enforce  it,'  we  are  prepared  to  say 
that,  where  there  is  nothing  but  the  promise, 
no  consideration  from  such  stranger,  and  no 
duty  or  obligation  to  him  on  the  part  of  the 
promisee,  he  cannot  sue  upon  it.  Such  is 
this  case. 
Order  afflrmed. 

Vanderbarfi^h,  </.,  took  no  part  in  the 

decision. 

a  right  to  have  the  covenant  performed  and  to  call 
upon  the  trustees  to  protect  their  rights  and  inter- 
MtB  under  it,  such  parties  will,  outside  of  the  com- 
mon-law doctrine,  in  equity  be  allowed  to  enforce 
their  rights  under  the  deed.  Gandjr  v.  Gkuidy* 
•upro. 

In  Oandy  v.  Gandy,  mipro,  the  action  was  upon  a 
covenant  made  by  a  husband,  upon  separation  with 
trustees  to  maintain  the  children,  and  the  question 
was  as  to  the  children's  right  to  sue  upon  the  cov- 
enant. It  was  held  that  in  order  to  entitle  a  third 
person,  not  known  as  a  party  to  a  contract,  to  sue 
either  of  the  contracting  parties,  the  third  party 
must  possess  an  actual  beneficial  right  placing  him 
in  the  position  of  cestui  que  trutt  undier  the  con- 
tract. 

Where  it  was  agreed  on  behalf  of  the  company, 
that  the  promisee  should  sell  and  the  company  buy 
a  certain  business,  and  assume  the  payment  of  cer- 
tain expenses  and  charges  of  the  registration  of 
the  company  then  owing  to  the  attorneys,  the 
agreement  being  adopted  by  the  memorandum  of 
the  association  and  ratified  by  the  directors,  the 
attorneys  sought,  upon  the  winding  up  of  the  com- 
pany, to  prove  for  their  claim  against  the  com- 
pany, it  was  held  the  claim  must  be  disallowed,  the 
contract  being  made  before  the  company  existed, 
a  mere  ratiflcatiou  not  binding  the  company.  Re 
Express  Engineering  Co.  supra. 

In  Gandy  v.  Gandy,  L.  R.  80Oh.  Div.  69,  the  above 
ease  was  referred  to  as  establishing  the  true  com- 
mon-law doctrine.  In  the  latter  case,  however,  the 
court  admitted  that,  whatever  might  have  been 
the  common-law  doctrine,  yet  in  that  case  a  true 
elfect  of  the  deed  in  question  was  to  give  a  bene- 
ficial Interest  under  it,  that  is  to  say,  a  right  to  have 
the  covenants  performed  and  to  call  upon  the  trus- 
tees to  protect  the  interests  and  rights  of  the  beneb 
flciaries  who  would,  outside  of  the  common-law 
doctrine,  in  a  court  of  equity,  be  allowed  to  en- 
force their  rights  under  the  deed,  the  application 
of  the  doctrine  depending  upon  its  being  made  to 
and  upon  the  true  construction  of  the  deed,  which 
in  that  case  was  held  to  give  a  beneficial  interest 
upon  which  the  plaintiff  was  entitled  to  recover. 

In  Gregory  v.  Williams,  3  Meriv.  682,  on  an  agree- 
ment to  pay  one  party  which  is  not  made  directly 
to  him  but  through  another  by  whom  the  consid- 
eration is  furnished,  the  latter  was  held  a  trustee 
in  equity  for  the  former,  although  the  court  ques- 
tloned  whether  the  action  would  lie  at  law. 

In  a  Canadian  case  of  Moot  v.  Gibson,  21  Ont 
Bcp.  248,  it  was  held  that  where  the  contract  gave 
the  stranger  a  beneficial  right  he  might  enforce  it 
by  action.  S,  w. 

25  L.  R.  iu 
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*!•  Under  the  proviflloiui  ef  ite  eliarter 

(Special  Laws  ISSCk  chap,  8),  defendant  board  has 
the  power  to  become  an  ordinary  bailee  aa  to 
such  personal  property  as  may  be  of  a  pioper 
character  for  exhibition  In  its  public  maaeiim;  a 
ooin  collection  for  instanoe. 

8*  At  fhe  defendant's  reqnest,  plninttlT, 
withoat  eompensationt  loaned  to  It. 
for  ejchibition  in  Ita  nmsenm*  several 
crnsoa  of  iMflF^g,  The  law  required  of  defend- 
ant that  it  ezerolse  ordinary  care  and  prudence 
in  oaring  for  the  same.  And  if  a  resolution  was 
passed  by  defendant  board,  and  brought  to  the 
notice  and  knowledge  of  plaintiff,  that  it  would 
not  be  responsible  for  the  safety  of  the  coins  in 
any  manner,  it  would  still  be  liable  In  case  the 
same  were  stolen  and  lost  by  reason  of  Its  gross 
negligence. 

error  considered  and  disposed  of. 

U^ily  S.  180i.) 

APPEAL  \xv  defendant  from  an  order  of  the 
District  Court  for  Hennepin  County  re- 
fusing a  new  trial  after  verdict  in  favor  of 
plaintiff  in  an  action  brought  to  hold  defend- 
ant liable  for  the  value  of  certain  coins  which 
were  in  its  possession  for  ezbibiiion  to  the  pub- 
lic.   Affi/rmed. 

The  Tacts  are  stated  in  the  opinion. 

MewTB.  David  F.  Simpson  and  WilUsA 
H.  Morse,  for  appeUant: 

The  receipt  was  not  competent  for  the  pur- 
pose of  proving  the  terms  of  a  contract  be- 
tween the  plaintiff  and  defendant 

It  is  not  signed  by  the  defendant  librarj 
board,  or  by  any  officer  of  the  board  on  its  be- 
half, and  it  does  not  purport  to  be  signed  by 
Mr.  Putnam  under  or  by  virtue  of  any  direc- 
tion or  authority  from  the  library  boara. 

It  was  not  competent  evidence  against  the 
defendant  as  an  admission  of  an  agent,  servant^ 
or  officer  of  the  library  board. 

Mecbem,  Ag.  §§  714,  716;  Brownina  ▼. 
Einkle,  48  Minn.  644;  La  Bue  v.  8L  AnMonp 
iSk  D,  Elevator  Ch,  (8.  Dak.)  April  4,  1898. 

The  defendant  library  board  had  no  author- 
ity to  make  such  a  receipt  and  incur  any  lia- 
bility thereunder,  and  had  no  power  or  author- 
ity to  authorize  Mr.  Putnam,  as  its  agent,  to 
execute  such  a  paper  on  behalf  of  the  board, 
and  consequently  it  was  not  and  could  not  be 
a  valid  and  binding  contract  on  the  part  of  the 
library  board. 

The  powers  of  the  library  board  are  only 
such  as  have  been  expressly  granted  to  it,  and 
those  necessarily  or  fairly  implied  in  or  inci- 
dent to  the  powers  expressly  granted  to  the 

*Headnotes  by  Oollinb,  J, 

Note.— For  a  collection  of  authorities  upon  the 
subject  of  the  liability  of  a  gratuitous  bailee,  see 
note  to  BunneU  v.  Stem  (N.  T.)  10  L.  B.  A.  48L 


See  also  28  L.  R.  A.  710. 
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boud,  and  those  Msential  to  the  declared  ob- 
jects aod  purposes  of  the  board,  not  simply 
ooDvenient,  but  iDdispeDsible. 

1  Dill.  Mun.  Corp.  4th  ed.  §  89,  citing  among 
other  cases:  Ottatoa  y.  Carey,  108  U.  8.  110, 
87  L.  -ed.  069;  Eufaula  y.  McNdb,  67  Ala.  688. 
42  Am.  Rep.  118;  Cook  County  y.  MeCrea,  93 
Dl.  380;  amitk  y.  NeuAurgh,  Tt  N.  Y.  180; 
Bentley  y.  ChUago  County  Oomn,  25  Minn.  259. 
See  also  Orand  EojHdt  BUetrie  Light  d  Potter 
Go.  y.  Grand  Bapids  Edieon  Electric  Light  d 
Fud  Oas  Co.  88  Fed.  Rep.  869;  Merriam  y. 
Moody,  26  Iowa,  168;  State  y.  Smith,  81  Iowa, 
498;  Keokuk  y.  Soroggs,  89  Iowa,  447;  WiUon 
y.  Slireveport,  29  La.  Ann.  678. 

Any  ambiguity  or  doubt  arising  out  of  the 
terms  used  by  the  legislature  must  be  resolyed 
in  fayor  of  the  public. 

Mintum  T.  Larue,  64  U.  8.  28  How.  486, 16 
L.  ed.  676. 

Qeneral  language  at  the  conclusion  of  a  pro- 
ylsion  must  be  taken  in  connection  with,  and 
limited  by,  the  special  powers  conferred;  and 
where  general  words  follow  particular  ones, 
the  rule  is  to  construe  the  former  as  applicable 
to  the  things  or  persons  particularly  mentioned. 

StaU  y.  Sfiato,  89  Mion.  163;  Keokuk  y. 
Berogge,  eupra;  St.  Louis  v.  LaugJdin,  49  Mo. 
659;  Crumley  y.  Wdh,  44  Mo.  444,  100  Am. 
Dec  804. 

The  power  and  authority  of  the  library 
hoard  to  make  contracts  and  incur  obligatioos 
in  the  mode  authorized  by  the  act  creatiog  it 
is  limited  and  restricted  to  contracts  and  obli- 
gations payable  out  of  the  revenues  of  the 
hoard  for  the  fiscal  year  in  which  such  con- 
tracts and  obligations  are  made  and  incurred 
(section  6)  and  also  by  the  restricted  power  of 
the  board  to  leyy  taxes  to  raise  money  with 
which  to  establish,  maintain,  and  pay  eipenses 
of  libraries,  eta 

Eufavla  y.  MeNab,  67  Ala.  688,  42  Am.  Rep. 
118;  New  Orleans,  M.  d  C.  B.  Co,  y.  Dunn, 
61  Ala.  128. 

The  loss  of  the  coins  beinir  accounted  for, 
•nd  the  manner  of  their  loss  being  admitted  by 
the  parties  to  the  theft,  it  was  incumbent  upon 
the  plaintiff,  in  order  to  recover  in  the  action, 
to  prove,  by  a  preponderance  of  the  eyidence, 
that  the  theft  of  the  coins  was  by  reason  of  the 
negligence  of  the  defendant,  and  the  fact  that 
the  coins  had  been  stolen  is  not  perse  evidence 
of  negligence  on  the  part  of  the  defendnnt,  and 
affords  no  presumption  of  any  such  negligence. 

8tory,  Bailm.  g  888,  and  authorities  cited; 
Coggs  V.  Bernard,  2  Ld.  Ravm.  909;  Doorman 
y.  Jenkins,  2  Ad.  &  EJ.  256;  Harris  v.  Pack- 
«wd.  3  Taunt.  264;  Marsh  v.  Eorne,  5  Barn. 
&  C.  822;  MaU  y.  HMard,  7  Cow.  497;  2  Am. 
&  Eng.  Encyclop.  Law,  p.  59,  and  cases  cited. 

Messrs.  Rea»  Habaehek  &  Healy,  for 
respondent: 

A  principal  is  liable  to  third  parties  for 
whateyer  the  agent  says  or  does;  whatever 
contract,  representations,  or  admissions  he 
makes;  whateyer  negligence  he  is  guilty  of, 
tod  whateyer  fraud  or  wrong  he  commits,  pro- 
yided  the  agent  acta  within  the  scope  of  his 
tpparent  authority,  and  provided  a  liability 
Would  attach  to  the  principal  if  he  was  in  the 
Idaoe  of  the  agent. 

1  Am.  &  Eng.  Encyclop.  Law,  p.  410;  Ties 
X  Bustdl,  48  Minn.  M. 

I5L.R.  A. 


That  the  coins  were  in  a  room  with  other 
property  owned  by  or  loaned  to  defendant,  and 
in  its  charge,  neither  refutes  the  charge  of  neg- 
ligence, nor  relieyes  from  liabiliU-. 

Story,  Bailm.  9th  ed.  §§  68,  64,  64<i. 

Collinsv  «/.,  deliyered  the  opinion  of  the 
court: 

For  more  than  two  years  prior  to  September 
1,  1892,  Dlaintiflf  had  been  the  owner  of  a 
lar^e  collection  of  coins,  placed  in  cases  for 
ezliibition.  During  all  of  this  time  these 
cases  of  coins  were  in  the  possession  of  de- 
fendant, and  by  it  were  being  exhibited  to 
the  public  witfk  other  articles  of  interest,  at 
its  building  in  the  citv  of  Minneapolis. 
There  was  some  dispute  between  the  parties 
as  to  the  terms  or  conditions  under  which  the 
coins  were  placed  in  defendant's  custody,  but 
it  is  eyident  that  they  were  loaned  by  plain- 
tiff at  defendant's  solicitation  ;  that  nothing 
was  to  be  paid  for  their  use ;  but  that  defend- 
ant was  to  and  did  pay  the  premium  upon  a 
fire  insurance  policy  covering  the  same,  and 
did  furnish  one  case  for  a  part  thereof.  One 
eyening,  about  the  date  first  mentioned,  one 
of  the  cases,  with  its  contents,  was  stolen 
from  the  building,  and  lost  to  plaintiff, 
whereupon  she  instituted  this  action  to  re- 
coyer  the  yalue  of  the  coins,  alleging  that 
they  were  stolen  and  lost  because  of  defend- 
ant's gross  negligence  and  carelessness. 

1.  On  the  trial  of  the  case  there  was  intro- 
duced in  eyidence  (defendant  objecting)  a 
receipt  of  date  ^pril  6,  1891,  signed  by  de- 
fendant's librarian,  in  which  he  acknowl- 
edged that  the  coins  had  been  received  for 
exhibition  in  the  loan  collection  of  the  li- 
brary, to  be  returned  in  good  condition.  The 
ruling  of  the  trial  court  when  receiving  this 
receipt  in  eyidence  is  assigned  as  error  on  two 
grounds — First,  that  it  was  not  signed  by  de- 
fendant board,  or  by  any  of  its  duly  author- 
ized  officers,  nor  did  it  purport  to  be  signed 
by  the  librarian  b^  yirtue  of  any  authority 
of  the  board  orpf  its  officers,  nor  was  any  at- 
tempt made  to  show  that  it  was  so  signed; 
second,  that  in  no  eyent  was  defendant  board 
authorized  to  incur  a  liability  of  the  char- 
acter found  in  the  receipt,  or  to  enter  into  a 
contract  of  the  nature  of  that  attempted  there- 
by, which,  briefly  stated,  was  a  contract  of 
bailment.  It  was  stoutly  maintained  on  this 
second  point  that,  under  its  charter,  defend- 
ant board  was  not  empowered  to  become  a 
bailee.  While  we  feel  satisfied  that  on  the 
evidence,  as  it  stood  when  the  court  overruled 
the  defendant's  objection  to  the  introduction 
of  the  receipt,  there  was  nothing  which  war- 
ranted its  reception,  it  is  manifest  that  under 
the  charge  of  the  court  no  prejudice  could 
have  resulted  to  defendant  from  its  introduc- 
tion, provided  it  had  authority,  under  its 
charter,  to  receive  the  coins  as  a  loan  from 
the  owner;  and  this  was  in  controversy,  aa 
before  stated.  The  defendant  board  derived 
its  powers  under  Special  Laws  1885,  chap.  8. 
It  was  authorized  to  establish  and  maintain 
in  the  city  of  Minneapolis  public  libraries 
and  reading  rooms,  galleries  of  art,  and 
museums,  for  the  use  and  benefit  of  the  in- 
habitants of  the  city,  and  for  this  purpose^ 
had  power  to  take,  by  **  gift,  grant,  purchase. 
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devise,  beqnest  or  otherwise  any  real  or  per- 
sonal property. "  It  bad  power  to  make  and 
publish,  from  time  to  time,  by-laws  for  its 
own  guidance ;  rules  and  regulations  for  the 
government  of  its  agents,  servants,  and  em- 
ployes, and  **for  the  government  and  regula- 
tion of  the  libraries  and  other  collections" 
under  its  control.  It  had  other  expressly 
enumerated  powers,  and  finally,  in  addition 
to  these,  was  granted  **  power  and  authority 
to  undertake  and  perform  every  act  necessary 
or  proper  to  carry  out  the  spirit  and  intent"^ 
of  the  act.  The  defendant  board  was  char- 
tered for  the  purpose  of  establish  inn:  and 
maintaining  public  libraries  and  museums. 
While  it  was  not  expressly  authorized  to  take 
property  as  a  loan  or  deposit,  or  to  incur  the 
liability  of  an  ordinary  bailee,  such  express 
authority  was  not  necessary.  In  addition  to 
the  powers  expressly  granted,  it  had  those 
which  are  necessarily  or  fairl  v  implied  in  or 
incident  to  the  powers  expressly  granted,  and 
those  also  essential  to  the  declared  objects 
and  purposes  of  the  corporation, — not  simply 
convenient,  but  indispensable.  That  it  could 
take  personal  property  in  some  other  way 
than  bv  gift,  grant,  purchase,  devise,  or  be- 
quest Is  evident  from  the  words  **or  other- 
wise," which  are  added  to  those  mentioned. 
It  was  also  expressly  empowered  to  undertake 
and  perform  every  act  necessary  or  proper  to 
carry  out  the  spirit  and  intent  of  the  incor- 
porating act.  Coins  of  all  descriptions  are 
regarded  as  essential  and  indispensable  to  the 
estJEiblishment  and  maintenance  of  museums, 
and  it  is  a  well-known  fact  that  in  nearly 
every  institution  of  this  kind  there  are  large 
and  valuable  collections  owned  b^  private 
individuals,  and  held  by  the  exhibitors  as 
loans  or  deposits.  Freauently,  the  most 
valuable  works  of  art  and  the  rarest  collec- 
tions of  curios  can  only  be  obtained  in  this 
way.  We  have  no  doubt  of  the  power  of  the 
board  to  take  property  of  this  character  by 
express  or  implied  contract,  and  to  incur  lia- 
bility thereunder.  In  doing  this  it  is  un- 
doubtedly acting  within  Ae  scope  of  its 
powers,  and  carrying  out  the  spirit  and  in- 
tent of  the  statute  creating  it. 

3.  It  is  admitted  that  defendant  board  de- 
sired that  plaintiff  place  the  coins  in  its  cus- 
tody and  for  exhibition,  and  that  the  plain- 
tiff was  also  desirous,  for  reasons  of  her  own, 
that  they  be  exhibited  to  the  public,  and  that 
the  latter  be  informed  as  to  the  ownership. 
With  this  mutually  understood,  they  were 
handed  over  and  put  upon  exhibition,  de- 
fendant having  entire  control  of  them  for  the 
time  being.  At  defendant's  reouest,  plain- 
tiff loaned  her  property  to  it,  ana  the  law  re- 
quired of  the  former  that  it  exercise  ordinary 
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I  care  and  prudence  in  caring  for  Uie  aame. 
If  ordinary  care  and  prudence  were  not  ex- 
ercised by  the  board  in  regard  to  the  prop- 
erty, and  it  was  stolen,  then  defendant  board 
would  be  liable  in  damages,  and  the  trial 
court  so  charged.  But  it  was  contended  that 
some  time  after  the  coins  came  into  defend- 
ant's possesion,  without  any  express  under- 
standing as  to  the  latter's  liability,  a  resolu- 
tion was  passed  by  the  board,  of  which  plain- 
tiff was  notified,  that  it  would  not  be  re- 
sponsible for  the  safety  of  the  coins,  or  fot 
them,  in  any  manner,  except  as  to  loss  b^ 
fire.  It  did  procure  and  pay  for  a  fire  in- 
surance policy  at  this  time.  On  the  trial, 
plaintiff  denied  that  she  was  informed  of  the 
resolution,  and  in  view  of  the  conflict  in  tes- 
timony the  jury  were  instructed  that,  if  they 
were  of  the  opinion  that  plaintiff  had  knowl- 
edge of  this  resolution,  she  could  not  recover, 
unless  they  found  that  the  coins  were  stolen 
and  lost  by  reason  of  the  gross  negligence  of 
the  defendant.  Of  this  feature  of  the  charge 
the  latter  should  not  and  does  not  complain. 
Evidently,  under  the  charge  of  the  court,  at 
applied  to  the  admitted  facts,  any  error  with 
respect  to  the  admission  of  the  receipt  in  evi- 
dence, and  also  as  to  what  the  librarian  said 
to  plaintiff  and  her  husband  relative  to  the 
responsibility  of  defendant  board,  worked  no 
prejudice  to  it.  The  result  was  not  affected 
by  either  the  receipt  or  the  statements. 

We  are  of  the  opinion  that  plaintiff's  hus- 
band was  competent  to  testify  as  to  the  value 
of  the  coins.  It  was  not  necessary  that  he 
should  have  bought  and  sold  such  articles  up 
to  the  day  of  trial.  See  Brcu^tt  v.  Edgerton, 
14  Minn.  174  (Gil.  184),  100  Am.  Dec.  211; 
Hoxie  V.  Empire  Lumber  Co,  41  Minn.  648 ;  7 
Am.  &  £ng.  Encyclop.  Law.  p.  512.  Bat  in 
any  event  the  motion  to  strike  out  all  of  the 
testimony  of  the  witness  was  properly  denied, 
for  much  of  his  testimony  related  to  matten 
other  than  values. 

In  view  of  the  previous  testimony  of  the 
janitor  as  to  his  knowledge  of  what  transpired 
at  the  library  building  on  the  evening  the 
coins  were  stolen,  we  think  it  was  permis- 
sible to  ask  him  as  to  his  statements  made 
next  morning  to  plaintiff  in  reference  to  a  firs 
in  the  vicinity  of  the  building  just  before 
the  coins  were  missed,  and  as  to  the  attend- 
ants going  to  it,  for  the  purpose  of  laying  the 
foundation  for  impeachment.  This  disposes 
of  all  the  assignments  of  error  which  we  re- 
gard as  entitled  to  discussion. 

Order  affirmed, 

Bnek*  «/.,  absent,  sick,  and  Cantyv  ^., 

who,  as  district  Judge,  tried  the  case  oelow» 
took  no  part. 
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STATE  of  North  CarolioA 

V. 

Mark  AUSTIN,  Appt. 

a]4N.C.86fi.) 

An  ordlnanoe  forblddiiifi^  nnnubrried 
minors  to  enter  aAy  iMuvroom  imlesB  as 
ajrent  or  servant  Is  not  void,  unreasonable,  or 
Inconsistent  with  a  statute  which  makes  it  un- 
lawful to  sell  or  give  Intozleatinir  Uquoca  to  such 
penona. 

(March  18,  KM.) 

APPEAL  by  defendant  from  a  ludgment  of 
the  Superior  Court  for  Union  County 
coDYictiDg  him  of  violating  a  city  ordinance 
forbidding  minors  to  enter  saloons.    Affirmed. 

Tbe  defendant  was  arrested  upon  a  warrant 
Issued  by  the  mayor  and  appealed  to  the  supe- 
rior court,  where  the  jury  found  a  special  ver- 
dict setting  forth  that  an  ordinance  of  the  city 
prohibited  persons  under  twenty  one  years  of 
age  from  entering  bar-rooms,  etc,  but  pro- 
vided that  the  same  should  not  apply  to  any 
minor  who  was  married  or  who  was  acting  as 
agent  or  servant  of  his  parent  or  guardian. 
Defendant  was  twenty  years  old,  unmarried, 
and  was  not  acting  as  agent  or  servant  when 
he  entered  the  bar-room. 

Farther  facts  appear  in  the  opinions. 

Jfewrs.  Batehelor  ft  Dewereuz  and 
Bobert  B.  Red  wine  for  appellant. 

Mr.  Frank  I.  Osborne*  Atty-Gen.,  for 
the  state. 

Harwell* «/.,  delivered  the  opinion  of  the 
oourt: 

The  town  of  Monroe  has  power  and  au- 
thority ^to  make  such  by- laws,  rules,  and 
regulations  for  the  better  government  of  the 
town"  as  the  commissioners  Uiereof  may  deem 
necessary,  provided  the  same  are  **not  in- 
consistent with  the  laws  of  the  land. "  Code, 
i  8799.  This  is  an  express  gnmt  of  authority 
to  the  ofl9oers  of  this  municipal  corporation 
to  exercise,  within  the  territory  made  subject 
to  their  control,  the  police  power  of  the  state, 
the  only  expressed  restriction  upon  their  ac- 
tion being  that  the  rules  and  regulations  made 
by  them  shall  not  be  inconsistent  with  **th^ 
laws  of  the  land."  Authorities  need  not  be 
cited  to  prove  that  the  legislature  of  the  state 
tOAj  transfer  to  local  niunicipal  legislative 
Wies  created  by  it  the  duty  and  respon- 
tibility  of  exercising  a  portion  of  its  own 
police  power.  It  seems  to  be  concederl  that 
the  legislature  has  power  to  declare  it  unlaw- 
ful for  any  minors  to  enter  a  bar-room,  and 
thoa  protect  them  from  tiie  evil  influences 
that  might  affect  them  if  exposed  to  the 
temptations  to  which  their  presence  in  such 
resorts  might  expose  them.  This  concession 
it  an  admission  that  the  ordinance  in  question 
ia  not  repugnant  in  its  provisions  to  either 
the  federal  or  state  constitutions,   for  those 


fundamental  enactments  impose  their  restrmin- 
ing  influence  on  the  legislature)  not  leas  than 
on  its  creatures,  —the  legislative  councils  of 
the  towns  and  cities  of  the  commonwealth. 
There  being,  then,  no  ground  for  maintain- 
ing that  the  ordinance  under  consideration  is 
invalid  because  of  its  unconstitutionality, 
and  the  grant  by  the  legislature  to  Uie  muni- 
cipality of  the  power  to  exercise  its  police 
power  in  such  manner  as  the  commissioners 
may  deem  necessary  being  clear  and  explicit, 
it  only  remains  to  inquire  whether  the  enact- 
ment is  consistent  with  the  laws  of  the  state, 
and  is  reasonable.  In  the  grant  of  police 
power  to  this  municipality,  the  restriction 
imposed  is  that  its  ordinance  shall  not  be  in- 
consistent with  *^  the  laws  of  the  land. "  The 
expression  ^the  laws  of  the  land**  can  only 
refer  to  the  laws  of  this  state, — the  statutes 
and  common  law, — by  the  enforcement  of 
which  peace  and  good  order  are  maintained 
throughout  this  state,  and  by  which  the  con- 
duct of  all  its  citizens,  whether  they  dwell 
in  its  cities  and  towns  or  not,  is  controlled. 
It  is  not  permitted  to  these  local  legislative 
bodies  in  this  state  to  exercise  that  portion 
of  the  police  power  intrusted  to  them  upon 
subjects  about  which  the  legislature  has  seen 
fit  to  enact  laws  {Waahington  v.  Hammond, 
76  N.  C.  88 ;  8taU  v.  Brittain,  89  N.  C.  674) . 
nor  to  adopt  ordinances  that  tend  to  obstruct 
the  general  policy  of  the  state  in  the  exercise 
of  its  police  power,  as  evinced  by  its  stat- 
utes. In  the  treatise  of  florr  &  Bemis  on 
Municipal  Police  Ordinances  (sec.  88),  it  is 
said :  *^  According  to  the  American  theory  of 
municipal  existence,  the  legislation  permit- 
ted to  be  exercised  by  municipal  corporations 
is  a  mere  delegation  of  the  power  of  the  state, 
and  the  ordinances  created  by  virtue  of  Uiis 
delegated  authority  are  as  much  a  part  of  the 
general  scheme  of  legislation  as  are  the  laws 
of  the  state.  It  is  therefore  necessary  that 
they  should  be  consistent  with  the  laws  of 
the  state.     .     .     .     Municipalities  have  no 

f>ower  to  repeal,  directly,  or  indirectly,  the 
aws  of  the  state,  and  their  legislation  must 
accord  with  the  policy  of  the  legislation  of 
the  state.  If  the  only  measure  of  authority 
were  the  terms  of  the  charter,  there  would 
often  be  ordinances  plainly  within  the 
granted  power,  but  irreconcilable  with  some 
state  law,  or  contrary  to  the  settled  policy 
of  the  state, — a  result  neither  lawful  nor  in- 
tended. Bome  charters,  by  express  language, 
restrict  the  ordinances  that  may  be  passed  to 
such  as  are  consistent  with  the  laws  of  the 
state.  Others  are  silent  upon  the  subject. 
But  the  restriction  exists,  whether  expressed 
or  not,  and  becomes  very  important  in  its  ap- 
plication. "  We  can  discern  no  inconsistency 
between  the  provisions  of  the  ordinance  under 
consideration  and  any  particular  law  of  the 
state,  or  the  general  policy  of  its  legislation. 
Indeed,  we  Ind  in  it  rather  a  commendable 
effort  on  the  part  of  this  local   legislative 


Hon.— The  view  of  the  powers  of  a  municipal 
«>rpoiiitIoD  which  Is  taken  by  the  prevaflinir  opln- 
iOB  in  the  above  case  Is  not  entir^  oonsistent 
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with  those  which  prevail  in  other  states.  An  lo  ter- 
esting  diBCuseion  upon  tbe  subject  will  be  found  Ui 
Champer  v.  Greencastle  (Ind.)  U  L.  R.  A.  76a. 


See  also  25  L.  R.  A.  794. 
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body  to  supplement  what  the  state,  by  its 
general  legiHlation,  has  done  to  protect  the 
young  of  the  commonwealth.  The  state  de- 
clares that  one  who  deals  in  intoxicating 
liquors  shall  neither  sell  nor  give  to  an  un- 
married minor  any  such  liquors.  Ck)de, 
§  1077.  This  ordinance  declares  that  such 
minor  shall  not  enter  the  bar-rooms  that  are 
subject  to  the  control  of  the  town.  It  helps, 
and  does  not  hinder,  the  policy  of  the  state 
upon  this  subject.  All  its  tendencies  are 
towards  the  prevention  of  the  infraction  of 
the  law  of  tbe  state,  and  the  preservation  of 
peace  and  good  order.  Its  rigid  enforcement 
must  be  desired  by  the  proprietors  of  saloons, 
for  only  danger  and  trouble  can  come  to  them 
from  allowing  such  persons  to  frequent  their 
places  of  business.  St-ate  v.  KittelU,  110  N. 
C.  560,  15  L.  K.  A.  894.  It  interferes  with 
none  of  the  saloon  keeper's  rights,  and,  is, 
indeed,  contrived  in  part  for  his  protection. 
It  prevents  minors  from  exposure  to  tempta- 
tion in  places  where  they  should  not  go.  The 
law  which  forbids  any  dealer  in  intoxicating 
liquors  to  give  or  sell  to  a  minor  such  liquors 
is  valid.  Its  validity  could  scarcely  be  as- 
sailed with  any  show  of  reason.  Black,  In- 
toxicating Liquors,  §  43.  This  ordinance 
rests  upon  the  same  foundation  as  that  law, 
— the  right  of  the  state,  either  by  direct 
ffeneral  legislation  or  through  its  municipal 
^home-rule"  agencies,  to  shield  youth  from 
temptation.  *^t  is  held,"  says  the  author 
quoted  above,  **that  a  law  against  permitting 
a  minor  to  enter  upon  and  remain  in  a  retail 
liquor  dealer's  place  of  business  is  valid, 
.  .  .  and  the  state  has  power  to  enact  and 
enforce  such  a  law,  even  in  disregard  of  the 
parent's  wishes,  when  its  object  and  tendency 
are  to  protect  the  child. "  Oolditicker  v.  Ford, 
62  Tex.  8d5. 

What  has  been  said  above  seems  a  sufficient 
refutation  of  the  assertion  that  the  ordinance 
is  unreasonable,  oppressive,  and  discriminat- 
ing. It  seems  to  us  a  wise  and  wholesome 
restraint  upon  the  youth  of  the  community, — 
made  in  their  interest,  as  well  as  that  of  the 
law-abiding  keepers  of  the  bar-rooms.  It  is 
not  oppressive.  The  police  of  our  cities  and 
towns— officers  charged  with  the  duty  of  pre- 
venting offenses,  as  well  as  of  arresting 
offenders — should  have  the  power  and  au- 
thority to  prevent  youths  from  entering  sa- 
loons. They  can  derive  such  authority  only 
from  such  ordinances.  It  is  not  unlawfully 
discriminating.  It  applies  to  all  unmarriea 
minors,  and  is  no  more  obnoxious  to  this  ob- 
jection than  is  the  section  of  the  code  men- 
tioned above,  and  other  laws  which  are  made 
to  protect  and  control  the  youth  of  the  land. 
While  it  is  true  that  all  grants  of  power  to 
municipal  corporations  should  be'  strictly 
construed,  and  that  all  doubts  should  be 
resolved  against  the  authority  of  the  corpora- 
tion, it  is  also  true  that  where,  as  in  this 
case,  the  grant  of  power  is  plain  and  un- 
equivocal, courts  will  not  interfere  with, 
control,  or  nullify  the  acts  of  the  officers  of 
the  municipality,  except  for  most  cogent  rea- 
sons. The  contrary  course  would  bring  about 
an  unseemly  intermeddling  of  the  Judicial 
department  of  the  government  with  the  es- 
tablished agencies  of  the  legislative  depart- 
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ment, — the  legislative  councils  of  towns  and 
cities, — and  such  intermeddling  could  but 
have  the  effect  of  ham|)ering  the  action  of 
those  bodies,  and  retarding  the  development 
of  such  communities.  If  fraud,  dishonesty, 
or  oppression  is  charged  against  them,  courts 
will  be  swift  to  investigate  the  char^,  and 
to  correct  the  evil,  if  round  to  exist.  But 
other  matters,  involving  mere  questions  of 
expediency  and  Judgment,  must  be  decided 
in  another  way.  Vfe  adopt,  as  applicable 
here,  the  language  used  by  Jvdffe  Daniel  in 
Hdlen  v.  Ifoe,  25  N.  C.  493 :  •'If  a  majority 
of  the  citizens  of  the  town  deem  the  ordinance 
impolitic,  or  injurious  to  the  people  of  the 
corporation,  they  have  the  power  in  their  own 
hands  to  remedy  the  evil ;  but  we  cannot  say 
that  this  ordinance  is  against  the  general  law» 
or  is  in  itself  unreasonable." 
2fo  error, 

Avery*  </.,  dissenting: 

I  cannot  concur  in  the  opinion  of  tbe  court, 
and,  as  my  dissent  rests  upon  the  idea  that 
the  municipality  has  usurped  powers  not  del- 
egated to  it,  I  deem  it  proper  to  give  expres- 
sion to  my  views.  The  only  question  pre- 
sented is  whether  a  municipal  corporation* 
under  a  grant  of  power  (1)  to  make  such  by- 
laws, rules,  and  regulations  for  the  better 
government  of  said  town  as  they  may  deem 
necessary,  provided  the  same  be  not  incon- 
sistent with  the  laws  of  the  land ;  (2)  to  ex- 
ercise all  of  the  authority  conferred  on  towns 
generally  under  chapter  62,  vol.  2,  of  the 
Code, — IS  empowered,  by  ordinance,  to  pro- 
hibit an  unmarried  minor,  except  when  act- 
ing as  the  agent  of  his  parent  or  guardian, 
from  entering  any  bar-room,  or  room  where 
spirituous,  vinous,  or  malt  liquors  are  kept 
for  sale. 

It  was  not  contended  on  the  argument  that 
the  legislature,  in  the  exercise  of  its  police 
power,  was  not  authorized  to  prohibit  infants 
from  exposing  themselves  to  such  evil  influ- 
ences, nor  was  it  necessary  to  discuss  the 
question  whether  the  legislature  was  em- 
powered bv  the  constitution  to  delegate  to 
the  municipality  the  authority  to  enact  the 
ordinance  set  forth  in  the  special  verdict,  un- 
less we  discover  upon  a  careful  examination 
that  the  power  has  been  granted  either  ex- 

gressly  or  by  fair  implication.  1  Dill.  Mun, 
orp.  8  Sd;  State  v.  WMer,  107  N.  C.  962; 
15  Am.  &  Eng.  Encyclop.  Law,  p.  1089. 
The  first  contested  point,  therefore,  is  wheth- 
er, under  the  permission  to  make  by-laws 
contained  in  the  charter,  or  under  the  general 
act,  the  authority  to  enact  this  ordinance  has 
been  incidentally  conferred.  The  supreme 
court  of  New  Jersey  stated  in  the  case  of 
TayUrr  v.  Orifwold,  14  N.  J.  L.  222,  27  Am. 
Dec.  83,  the  doctrine  upon  which  the  decision 
of  the  question  involved  depends:  ** When- 
ever a  by-law  seeks  to  alter  a  well -settled 
and  fundamental  principle  of  the  common 
law,  or  to  establish  a  rule  interfering  with 
the  rights  of  individuals  or  the  public,  the 
power  to  do  so  must  come  from  plain  and  di- 
rect legislative  enactment.  The  legislature 
may  enact  laws  imposing  restraint  upon  the 
natural  liberties  of  the  people,  for  the  bene- 
fit of  the  public  morals,  provided  no  oonsti- 


1684. 


State  ▼.  Aubtih. 


88S 


totional  right  of  the  individual  is  violated ; 
hat  where  a  mtmicipal  corporation,  which  is 
a  public  agency  created  by  the  lawmaking 
branch  of  Uie  government,  undertakes  to  pass 
laws  in  derogation  of  common  right,  it  is 
incumbent  upon  such  municipality  to  show 
clearly,  not  only  that  the  legislature  is  war- 
ranted by  the  constitution  in  delegating,  but 
has  actually  conferred,  the  power  claimed." 
Dillon  says  (1  Dill.  Mun.  Corp.  §  825,  cit- 
ing Taylor  v.  Qrmoold,  mpra,  in  support  of 
the  proposition)  :  **  An  ordinance  cannot  le- 
gally be  made,  which  contravenes  a  common 
right,  unless  the  power  to  do  so  be  plainly 
conferred  by  a  valid  and  competent  legis- 
lative grant;  and,  in  cases  relating  to  such 
right,  authority  to  re;?ulate,  conferred  upon 
towns  of  limited  powers,  has  been  held  not 
necessarily  to  include  the  power  to  prohibit. " 
One  of  the  cases  cited  by  Dillon  to  sustain 
this  proposition  is  Hayden  v.  Noyet,  6  Conn. 
391,  where  the  court  held  that  the  authority 
of  a  town  to  regulate  fishing  in  a  navigable 
stream  within  its  limits  did  not  warrant  it  in 
enacting  a  bj- law  prohibiting  fishing  within 
its  boundaries. 

The  commissioners  of  the  town  of  Monroe 
may,  by  virtue  of  its  charter,  ''make  such 
by-laws,  rules,  and  regulations  for  the  better 
government  of  said  town  as  they  may  deem 
necessary,  provided  tlie  same  be  not  incon- 
sistent with  the  laws  of  the  land.  ^  The  word 
"law,"  in  its  general  sense,  includes  statute 
and  common  law,  as  well  as  the  constitution, 
and  the  term  **  laws  of  the  land"  has  been  so 
expressly  interpreted  by  high  authority.  12 
Am.  &  Eng.  Encyclop.  Law,  p.  950,  note  1; 
Lycoming,  F.  Ini.  Co,  v.  WHghi,  00  Vt.  515, 
32  Am.  &  Eng.  Corp.  Cas.  662,  noU,  The 
language  which  was.  incorporated  in  Magna 
Charta,  and  transplanted  into  all  of  our  state 
constitutions,  and  has  been  declared  equiva- 
lent to  "due  process  of  law"  is  "law  [not 
iaws']  of  the  land."  The  phrase  "laws  of 
the  land"  was  construed  in  the  case  cited  to 
include  both  common  and  statute  law,  and 
by  other  courts  to  embrace  constitutions  also. 
Cooley,  Const.  Lim.  p.  82.  Is  the  ordinance 
in  derogation  of  a  right  which  the  common 
law,  from  time  immemorial,  has  conferred 
upon  a  minor  twenty  years  old?  An  indi- 
vidual right  is  that  which  a  person  is  entitled 
to  have  or  to  receive  from  others,  or  to  do 
under  the  protection  of  the  law.  21  Am.  & 
Eng.  Encyclop.  Law,  p.  406 ;  Atchison  d  N. 
B,  Oo.  V.  Baiy,  6  Neb.  40.  29  Am.  Rep.  856. 
The  common  law  clearly  includes  all  prin- 
ciples and  rules  of  action  established  for  the 
security  of  the  rights  of  personal  liberty  and 
private  property  which  are  not  embodied  in 
some  express  legislation.  "Personal  liberty 
consists  in  the  power  of  locomotion,  of  chang- 
ing situation,  or  moving  one*s  person  to  what- 
ever place  one's  inclination  may  direct,  with- 
out impriscmment  or  restraint,  unless  by  due 
course  of  law."  Anderson,  Law  Diet.  619 ;  1 
Bl.  Com.  184.  Mr.  Blackstone  says,  further, 
of  this  privilege  of  free  locomotion  that  it  is 
*a  right  strictly  natural,  and  the  law  of  Eng- 
land has  never  abridged  it  without  sufiacient 
cause,  and  that  in  tiiis  kingdom  it  cannot 
ever  be  abridged  at  the  mere  discretion  of  the 
magistrate,  without  the  explicit  permission 
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of  the  laws. "  This  is  a  statement  of  the  well- 
settled  doctrine  that  even  a  statute  passed  by 
the  legislature  must  be  construed  strictly 
when  it  operates,  to  any  extent,  to  repeal  or 
abrogate  any  principle  of  common  law, 
which  protects  personal  security,  personal 
liberty,  or  private  property.  Has  an  infant 
a  right  of  locomotion,  whidi  the  common  law 
protects,  and  other  presons  are  bound  to  re- 
spect? A  person  %ui  generis  may  enter  any 
house  where  goods,  wares,  or  groceries  are 
sold,  subject  only  to  the  right  of  the  proori- 
etor  to  eject  him  for  misconduct.  An  infant 
labors  under  disabilities  as  to  the  power  to 
make  contracts  or  execute  a  will,  to  hold  of- 
fice, and  to  do  certain  other  acts ;  but  the  com- 
mon law  imposes  no  more  restraint  upon  his 
locomotion  than  upon  the  movements  of  an 
adult,  except  such  as  may  be  incident  to  pa- 
rental authority,  when  exerted.  If,  therefore, 
the  legislature  had  attempted,  by  express  stat- 
ute, to  prohibit  all  minors,  except  those  spe- 
cified in  the  ordinance,  from  entering  houses 
of  the  particular  classes  therein  mentioned, 
the  law  would  have  been  at  least  subject  to  a 
strict  construction  whenever  the  courts  should 
be  called  upon  to  enforce  it.  When  the  duty 
is  imposed  on  the  courts  of  close  scrutiny  in 
searching  for  a  power  claimed  by  implica- 
tion, it  is  doubly  a  duty  to  see  that  it  exists 
in  some  shape,  and  has  not  been  abused  in 
the  particular  exercise  of  it,  where  the  leg- 
islation drawn  in  question  purports  to  be 
under  delegated  power,  and  operates,  if  con- 
ferred at  all,  in  derogation  of  a  personal  right 
recognized  by  the  common  law.  Such  power 
does^not  pass,  as  we  have  seen,  under  the  gen- 
eral grant  of  authority  to  make  all  needful 
by-laws,  rules,  and  regulations.  Dill.  Mun 
dorp.  ^  825.  But  not  only  has  the  legisla- 
ture omitted  to  confer,  but  it  has  positively 
prohibited,  the  making  of  any  ordinance  not 
consistent  with  the  laws  of  the  land,  whether 
statute  or  common  law,  such  as  that  element- 
ary principle  declaratory  of  the  right  of  an 
infant  to  go  where  he  ma^  choose,  subject 
only  to  the  superior  authority  of  the  parent 
to  control  him,  or  the  legislature,  in  plain 
terms,  to  impose  restraints  for  his  own  pro- 
tection, or  the  general  welfare  of  the  public, 
and  not  repugnant  to  the  constitution. 

The  other  powers  conferred  upon  municipal 
corporations  under  the  general  law  are  em- 
bodied in  Code,  §§  8801,  3802.  which  are  as 
follows :  "They  may  establish  and  regulate 
their  markets,  and  prescribe  at  what  place, 
within  the  corporation,  shall  be  sold  market- 
able things,  in  what  manner,  whether  by 
weight  or  measure,  may  be  sold  grain,  meal, 
or  flour,  if  the  flour  oe  not  packed  in  bar- 
rels, fodder,  hay,  or  oats  in  straw  ;  may  erect 
scales  for  the  purpose  of  weighing  the  same, 
appoint  a  weigher,  fix  his  fees,  and  direct  by 
whom  they  shall  be  paid.  And  it  shall  not 
be  lawful  for  the  commissioners  or  other  au- 
thorities of  any  town  to  impose  any  tax 
whatever  on  wagons  or  carts  selling  farm 
products,  garden  truck,  fish  and  oysters  in 
the  public  streets  thereof.  They  may  pass 
laws  for  abating  or  preventing  nuisances  of 
any  kind,  and  for  preserving  the  health  of  the 
citizens." 

In  these  two  sections  we  find  enumerated 
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all  of  the  express  powers  to  pass  ordinances, 
except  such  as  arise  under  the  authority  to 
levy  taxes,  and  to  repair,  improve,  and  open 
public  streets  and  sidewalks,  contained  in  the 
sections  immediately  preceding  and  follow- 
ing those  quoted  above.  So  that  if  the  or- 
dinance, for  a  violation  of  which  the  defend- 
ant is  indicted,  was  not  passed  by  virtue  of 
the  power  to  preserve  health,  or  aoate  or  pre- 
vent nuisances,  there  is  no  express  warrant 
for  its  enactment  in  the  general  statute,  as 
there  is  no  sufficient  grant  of  authority  to 
pass  it  in  the  charter.  The  power  conferred 
upon  the  municipality  is  not  to  create  by 
legislation  a  nuisance  not  previously  known 
to  the  law,  but  to  protect  the  people  of  a 
town  from  annoyance  by  refusing  or  pro- 
hibiting the  creation  of  what  alremiy  comes 
within  the  legal  definition  of  "nuisance." 

Cooley,  Const.  Lim.  pp.  242,  741,  note  t; 
Totes  V.  Milwaukee,  77  U.  S.  10  Wall.  497, 
19  L.  ed.  984 ;  Salem  v.  Eastern  R.  Co.  98 
Mass.  481,  96  Am.  Dec.  650.  In  State  v. 
Mott,  61  Md.  297,  48  Am.  Rep.  105,  cited  by 
Judge  Cooley  to  sustain  substantially  the 
proposition  we  have  laid  down,  the  facts  were 
that  the  city  of  Baltimore  enacted  an  or- 
dinance providing  that  it  should  ^'not  be 
lawful  for  any  person,  persons  or  body  cor- 
porate to  work,  operate  or  continue  in  use, 
for  the  purpose  of  burning  oyster  shells  or 
stone  lime,  any  kiln  situatea  or  erected  within 
the  limits  of  the  city  of  Baltimore  under  a 
penalty,"  etc.  The  defendant  was  charged 
In  the  indictment  with  operating  a  limekiln 
within  the  limits  of  the  city  of  Baltimore 
for  the  purpose  of  burning  ouster  shells  and 
stone  lime,  etc.  The  authority  to  pass  the 
ordinance  was  claimed  under  a  provision  of 
the  charter  empowering  the  city  **to  pass 
ordinances  to  preserve  the  health  of  the  city, 
and  to  prevent  and  remove  nuisances, "  being 
practically  identical  with  section  3802, — the 
only  di£Ference  being  in  the  order  of  con- 
ferring the  powers,  and  in  the  use  of  the 
word  "abating,"  instead  of  "removing,"  in 
precisely  the  same  sense.  The  court  held  that 
It  was  not  a  nuisance,  per  se,  tu  burn  a  lime- 
kiln at  any  point  within  the  limits  of  the 
city,  and  the  corporation  was  not  authorized, 
by  grant  of  power  to  prevent  and  remove,  to 

Erohibit  an  act  not  necessarily  a  nuisance, 
ee  also  Ward  ▼.  LittU  Rock,  41  Ark.  526, 
48  Am.  Rep.  46.  Judge  Cooley  also  cited  the 
case  of  Northwestern  Fertilizing  Go.  v.  Hyde 
Park,  70  111.  634,  in  which  the  court  held,  in 
effect,  that  where  the  legislature  explicitly 
gave  to  the  town  the  power,  after  the  lapse 
of  two  years,  "to  determine  what  were  nui- 
sances and  to  abate  the  same, "  the  corporation 
was  not  authorised  to  declare  any  act  a  nui- 
sance, which  was  not  a  nuisance  at  common 
law,  till  after  the  expiration  of  the  time 
mentioned.  The  court,  in  this  case,  in  a  very 
elaborate  argument,  maintained  the  right  of 
a  private  corporation  to  manufacture  fer- 
tilizer, despite  any  general  power  in  the  town 
to  protect  or  prevent  nuisance,  unless  it 
should  create,  in  the  conduct  of  its  business, 
a  nuisance  at  common  law.  It  has  been  held, 
also,  for  similar  reasons,  that  a  municipal 
corporation  has  no  more  power  to  legalize  an 
acknowledged  nuisance  than  it  has  to  prohibit 
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what  does  not  amount  to  a  nuisance  as  such« 
Pettis  V.  Johnson,  56  Ind.  189 ;  15  Am.  &  Eng. 
Encyclop.  Law,  p.  1186;  Hon  &  Bemiflv 
Mun.  Ord.  §  252. 

It  seems  needless  to  mQltiplj  authorities, 
as  we  might  do  almost  indennitely,  to  show 
that  the  word  "nuisance,"    in  the  statute, 
must  be  interpreted  according  to  its  technical 
meaning.     The  legislature  has  the  authority 
(no  longer  questioned  in  this  state)  to  pro- 
hibit the  sale  of  spirituous,  vinous,  or  malt 
liquors,  and  possibly  to  declare  bar-rooms  a 
nuisance,  but  the  towns  cannot  prohibit  the 
sale  of  liquors  without  express  authority  from 
the  legislature  to  do  so.     Had  the  town  at- 
tempted by  ordinance  to  prohibit  the  sale  of 
spirituous  liquors  to  minors  only,  the  ordi- 
nance would  have  been  void,  wheuier  the  stat- 
ute on  the  subject  were  in  force  or  repealed, 
because  no  such  authority  is  conferred  upon 
it,  either  expressly  or  by  implication.     How, 
then,  docs  the  corporation  acquire  the  power 
to  prohibit  a  boy,  upon  whom  the  law  has 
imposed  no  such  restraint,    from  entering  a 
house  where  a  business  legalized  by  our  stat- 
utes is  being  conducted?    It  is  doubtless  de- 
sirable that  the  youth  of  the  state  should  be 
guarded  against  the  temptations  to  which 
frequenters  of   such  places  are   subjected. 
Legislation  which  will    legalize  what  the- 
town    commissioners    of   Monroe   have    at- 
tempted to  enact,  if  it  is  deemed  constitu- 
tional, can  probably  be  had  for  the  asking. 
But  the  violation  of  constitutions  or  statutes- 
under  the  specious  plea  of  reforming  the- 
world  in  obedience  to  a  higher  law  is  neither 
excusable  upon  moral,  nor  defensible  upoiv 
legal,  grounds. 

I  think,  for  the  reasons  which  I  have  stated, 
that  neither  under  the  provision  of  the  char- 
ter commonly  known  as  the  ^  General  Welfare- 
Clause,  "  nor  under  the  power  to  protect  health 
and  prevent  nuisances,  can  the  governing  au- 
thorities of  a  municipality  enact  a  valid  or- 
dinance,   purporting  to  prohibit  a  boy  of 
twenty  years  of  age  from  entering  where  busi- 
ness is  conducted  presumably  under  the  sanc- 
tion of   the  law.     The  legislature  may  put 
the  sale  of  intoxicants  under  ban  of  the  law 
so  completely  that  a  place  where  it  is  illicitly 
sold  shall  be  deemed  a  nuisance,  but,  while 
such  business  houses  are  licensed  by  law, 
town  commissioners  cannot  brand  them,  with- 
out authority,  as  places  unfit  for  boys  who- 
frequent  other  stores  and  saloons. 

It  was  contended  on  the  argument  of  the 
case,  and  not  without  authority  and  reason, 
that  had  the  legislature,  instead  of  the  muni- 
cipality, enacted  a  law  prohibiting  minors 
from  frequenting  the  business  houses  men- 
tioned in  the  ordinance  in  question,  the  stat- 
ute would  have  been  unconstitutional  and 
void.  Without  passing  upon  that  question, 
or  even  conceding,  for  the  sake  of  the  argu- 
ment, that  the  legislature  has  the  power  to 
prevent  a  minor  from  being  employed  in,  or 
even  entering,  a  place  where  intoxicants  are 
sold,  it  would  be  none  the  less  essential,  in 
order  to  give  validity  to  a  similar  law  passed 
by  a  municipality,  to  show  the  delegation  to 
the  corporation  of  the  authority  claimed, 
either  expressly  or  by  fair  implication.  The- 
authorities  cited  therefore  (Black,  Intoxicat- 
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ing  Liquors,  g  42,  and  numerous  cases  from 
the  courts  of  other  states) ,  in  support  of  the 
legislative  authority  to  pass  statutes  of  the 
same  purport,  have  no  necessary  bearing  upon 
the  case,  in  the  absence  of  any  attempt  to 
delegate  the  power  which  the  town  attempt^ 
to  exercise.  I  think  that  the  judge  below 
erred  in  instructing  the  jury,  upon  the  special 
▼erdict,  to  find  the  defendant  guilty,  and  a 
new  trial  should  be  awarded. 


Martha    SMITH,    Admx.,    etc.,    of   Joseph 
Smith,  Deceased., 

V, 

NORFOLK  A  SOUTHERN  R  CO.,  Appt 

(U4N.  a 728.) 

1.  Failure  of  aa  engineer  to  stop  a  train 
ivhifsb  is  due  merely  to  its  lack  of 
proper  equipment,  where  he  was  ffuUty  of  do 
neirllgeiice  after  discoveriDcr  the  daofrer,  will  not 
preclude  the  defense  of  contributory  negligence* 
where  an  Intoxicated  person  Ib  on  the  track  and 
Btruck  t>y  the  train. 

8.  One  who  liae  volnntarily  disabled 
himself  by  reason  of  intoxication  is 

held  to  the  same  degree  of  care  and  prudence  for 
his  safety  that  is  required  of  a  sober  person. 

8.  The  dnty  of  the  engineer  of  a  rail- 
road train  to  keep  a  Tigilant  lookout 
on  the  track  in  order  to  discover  and  avoid 
any  obstructions  that  may  be  encountered  there- 
on la  enforceable  In  favor  of  helpless  persons 


upon  the  track  between  crossings  when  ii  can  bt« 
exercised  consistently  with  giving  the  attention 
to  the  engine  necessary  to  its  safe  and  proper 
management. 

4.  The  question  of  contributory  negli* 
genoe  depends  on  the  question  whether 
or  not  the  plalnt1ff*s  negligence  Is  a  remote  or 
proximate  cause  of  the  injury. 

5»  If  the  ii^ury  could  hawe  been  pre-^ 
vented  by  the  exercise  of  reasonable 
care  and  prudence  on  the  part  of  the  defendant 
after  plaintifTs  negligence  bsd  occurred^  oon* 
trlbutory  negligence  is  not  a  defense. 

6.  Failure  by  an  eng^eer  to  ezercis» 
ordinary  care  to  discover  persons  on 
the  track  in  time  to  avoid  injuring  them  is 
not  such  willful  and  wantou  negligence  as  to  ex- 
clude the  defense  of  contributory  negligence  h> 
case  a  pei^n  so  situated  is  Injured. 

(MacBae,  Jm  diuemu  from  vrojMsition  A.  darh 
and  Avery^  J Jm  dinent  from  proposition  0^ 

(May  9.  1894.) 

APPEAL  by  derendant  from  a  Judgment  of 
the  Superior  Court  for  Washington  Countjr 
in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  alleged  wrongful  killing 
of  plaintiff's  intestate.    Reversed, 

The  charge  given  to  the  jury  by  the  trial 
court  was  as  follows: 

**  There  are  four  issues  or  questions  for 
you  to  answer,  as  follows:  (1)  Was  Joseph 
Smith  killed  by  the  negligence  of  the  de- 
fendant?   (2)  Did  the  said  Joseph  Smith, 


KOTB.— 2>uty  to  maintain  lockout  on  railroad 

train, 
Ffaihure  to  maintain  a  looHumt  at  erostinijs. 

It  is  the  duty  of  a  railroad  company  to  maintain 
a  reasonable  lookout  at  crossings  and  prevent  in- 
jury to  persons  or  trains.  Hinkle  v.  Richmond  ft 
D.  B.  Co.  100  N.  a  472;  BuUock  v.  Wilmington  ft  W. 
R.00.105N.  C.180. 

So  Id  backing  trains.  Cheney  v.  New  Fork  Cent, 
ft  H.  R.  R.  Co.  10  Hun,  415;  Wiley  v.  Long  Island  R* 
Go.  76  Hun,  28. 

And  some  cases  hold  that  the  railroad  company 
is  liable  for  injuries  caused  from  failure  to  main- 
tain such  lookout  even  if  the  party  injured  is  guilty 
of  contributory  negligence.  Toledo.  St.  L.  ft  K.  C. 
B.  Co.  V.  Cline,  81  111.  App.  568;  HUz  v.  Missouri 
Fac  R.  Co.  IQl  Mo.  64;  KeUey  v.  Hannibal  ft  St  J. 
B.  Co.  75  Mo.  188. 

There  are  other  oases  which  hold  that  while  It  Is 
the  duty  of  the  railroad  company  to  maintain  a 
lookout  at  crossings,  contributory  negligence  of 
the  injured  party  wiU  bar  a  recovery.  Georgia 
Pac  R.  Co.  V.  Lee,  02  Ala.  282;  Continental  Imp. 
Go.  V.  Stead.  95  U.  S.  161, 24  L.  ed.  402;  fleddles  v. 
Chicago  ft  N.  W.  R.  Co.  74  Wia.  239. 

And  failure  to  look  out  at  crossing  is  negligence* 
and  the  question  of  negligence  and  contributory 
negUgenoe  is  for  the  jury.  Johnson  v.  Chicago  ft 
K.  W.  R.  Co.  40  Wis.  529;  Leavltt  v.  Terre  Haute  ft 
L  R.  Co.  6  Ind.  App.  618. 

Under  61  Viot.,  chap.  29, 1 260,  requiring  a  look- 
ont  on  the  last  car  of  a  train  movlnjr  reversely,  to 
warn  people  on  the  track,  a  locomotive  and  tender 
oonstltute  a  train,  and  the  railroad  company  is  li- 
able for  failure  to  exercise  reasonable  care  in  hav- 
ing outlook.  Hollinger  v.  Canadian  Pac.  R.  Co.  21 
Ont  Rep.  706. 

Where  a  team  had  crossed  near  to  the  engrine 
jost  after  the  engine  passed,  the  engineer  was  not 
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negligent  In  failing  to  watch  the  team  to  see  if  the- 
horse  would  back  on  the  track  when  he  reversed 
his  engine  after  coupling  to  some  oars.  Richmond 
ft  D.  R.  Co.  V.  Yeamans,  86  Ya.  860, 

Lookout  for  perdont  on  track;  generdUu, 

Under  this  subhead  some  of  the  injured  partiea- 
were  trespassers,  but  that  fact  does  not  appear  to 
have  been  considered  or  discussed.    The  decisions 
on  that  question  are  found  In  next  subdivision. 

Where  the  person  Injured  was  a  small  child,  tlie 
failure  to  keep  a  proper  lookout  and  prevent  in- 
jury, renders  the  company  liable.  Gunn  v.  Oliio 
River  R.  Co.  36  W.  Ya.  1&5;  Bottoms  v.  Seaboard  ft 
R.  R.  Co.  (N.  C.)  May  9, 1894. 

There  should  be  such  a  lookout  as  is  reasonably 
required  by  the  circumstances,  and  it  should  be 
more  careful  where  there  is  risk  of  access  to  the 
track  than  at  other  places,  and  the  jury  had  the 
right  to  consider  the  presence  of  strangers  in 
the  cab  as  an  Interference  with  vision.  Marcott  v. 
Marquette,  H.  ft  O.  R.  Co.  47  Mich.  1. 

But  on  second  trial  where  the  engineer  testified 
that  the  child  could  not  be  on  the  track  without 
being  seen  and  must  have  come  up  out  of  a  cul- 
vert, there  was  a  verdict  for  the  defendant.  Mar- 
cott V.  Marquette,  H.  ft  O.  R.  Co.  48  Mich.  99. 

And  in  Houston  ft  T.  0.  R.  Co.  y.  Boozer,  70  Tex. 
680. 

And  in  Townley  v.  Chicago,  M.  ft  St.  P.  R.  Co., 
68  Wis.  G86,  the  question  of  negligence  of  the  com- 
pany and  contributory  negligence  of  the  injured 
party  was  for  the  Jury. 

And  in  Cbrystal  v.  Troy  ft  a  R.  Co.  105  N.  Y.  164, 
where  a  child  was  Injured  it  was  said  to  be  the 
first  case  In  New  York  in  which  must  be  defined 
the  liability  for  not  seeing  one  luwfiilly  on  the- 
track,  but  the  evidence  did  not  support  a  verdicr. 
for  plaintiff. 


See  also  30  L.  R.  A.  257;  36  L.  R.  a.  213,  575;  40  L.  R.  A.  172. 


lAOBTH  CaBOUNA  SUFHBKB  COUBT. 


Mat. 


by  his  own  negligence,  contribute  to  hie 
own  death?  (8)  Could  the  defendant,  by 
the  exercise  of  reasonable  care  andprudence, 
have  avoided  the  injury?  (4)  What  dam- 
age, if  any,  is  the  plaintiff  administratrix 
entitled  to  recover?  Ab  to  which  I  lay  down 
the  law  to  you  as  follows :  (1)  Negligence 
is  the  omission  to  do  some  act  or  to  perform 
some  duty  required  by  law  to  be  doue  or 
performed,  or  the  doin^  of  the  act  or  the  per- 
formance of  the  duty  m  a  careless  and  im- 
proper manner.  (2)  It  is  the  daty  of  the  de- 
fenaant  company  to  put  competent  men  in 
charge  of  its  trains.  It  is  the  duty  of  the 
engineer  or  fireman,  in  running  the  train,  to 
keep  a  lookout  in  front  of  the  train,  to  see 
objects  on  the  track  in  order  to  avoid  acci- 
dents ;  and,  if  they  fail  to  do  so,  this  failure 
is  negligence  on  the  part  of  the  Company ; 
and.  If  an  injury  results  from  a  failure  to 
keep  this  lookout,  then  company  would  be 
liable  for  it ;  and  if  you  find  the  plaintiff's 
intestate  was  run  over  by  the  train  of  the 
defendant  company,  and  killed,  because  of 
a  failure  of  the  officers  in  charge  of  and  run- 
ning the  train  to  keep  this  outlook  and  see 
decSued  lying  on  the  track,  it  would  be  neg- 
ligence; and  you  will  answer  the  first  is- 
sue, 'Yes.'  (8)  If  you  find  the  facts  to  be 
that,  by  reasonable  diligence  in  keeping  a 
lookout,  the  engineer  could  have  seen  the 
deceased  lying  on  the  track  in  time  to  have 
stopped  the  train  before  it  ran  over  deceased, 
ana  he  did  not  stop  it,  it  would  be  negli- 
gence, and  you  will  answer  the  first  issue, 
'  Tes. '     (4)  The  fact  that  the  defendant  did 


not  have  air  brakes  on  the  trains  is  not  neg- 
ligence. (5)  It  was  the  daty  of  the  defena- 
ant  to  have  sufficient  brakes  and  appliances 
to  have  stopped  the  train  in  emergencies  of 
this  character  in  a  reasonable  distance ;  and, 
if  yon  find  that  the  brakes  were  not  sufficient 
for  that  Durpose,  it  would  be  negligence; 
and,  if  t&e  deceased  came  to  his  death  in 
consequence  of  this  fact,  yon  will  answer 
the  first  issue,  'Tes.'  (6)  It  is  insisted  by 
the  defendant  tliat  the  train  was  properly 
equipped  and  manned  for  trains  after  char- 
acter of  this,  being  a  mixed  train  of  pas- 
senger and  freight  cars.  The  plaintiff  in- 
sists that  two  brakemen  to  fourteen  cars  was 
insufficient.  This  is  a  question  for  yon. 
If  you  find  from  all  the  evidence  in  this  case 
that  two  brakemen  and  the  steam  brake  on 
the  engine  were  sufficient  to  properly  run  the 
train  and  control  it,  then  the  failure  to  have 
more  is  not  negligence ;  but  if  you  find  from 
all  the  circumstances  growing  out  of  this 
evidence,  as  you  find  it  to  be,  two  brakemen, 
the  steam  brake  on  engine,  and  the  number 
of  brakes  you  find  were  on  this  train  were 
insufficient  to  properly  run  and  control  it, 
then  the  fail  are  to  have  a  sufficient  number 
would  be  negligence  in  the  compa&y.  (7) 
If  you  find  that  the  train  could  have  been 
stopped  with  the  appliances  with  which  it 
was  equipped,  after  the  deceased  could,  by 
reasonable  diligence,  have  been  seen,  and  ft 
was  not  stopped,  but  ran  over  deceased,  and 
killed  him,  it  would  be  negligence,  and  you 
will  answer  the  first  issue,  'Yes.'  (8)  The 
question  for  you  as  to  the  outlook  is  not  when 


See  Oerman  v.  Suburban  Bapid  Transit  Oo.  Infra. 

And  In  Herring  v.  Wilmioffton  ft  R.  B.  Ck>.  82  N. 
C.  400,  it  was  held  that  the  failure  to  keep  a  lookout 
and  discover  a  slave  child  asleep  on  the  track  was 
not  DeffllgeDoe,  as  the  owner  was  ffoilty  of  con- 
tributory neffllgence  in  allowing  him  to  be  there. 
But  this  case  was  overruled  In  Deans  v.  Wilminsr 
too  ft  W.  B.  Oo.  107  N.  a  688. 

Where  the  party  injured  was  an  adult,  mere  neg- 
ligence or  want  of  ordinary  care  on  his  part  would 
not  prevent  a  recovery.  Virginia  Midland  B.  Co* 
V.  White,  84  Ya.  406;  Baltimore  ft  O.  B.  Go.  v.  State, 
36Md.866. 

In  Brown  v.  Hannibal  ft  St.  J.  B.  Oo.,  60  Mo.  4fil« 
11  Am.  Bep.  420,  it  was  said  that  a  party  who  was 
on  the  track  without  license  is  not  guilty  of  such 
contributory  negligence  as  will  bar  a  recovery 
for  injury  caused  by  failure  to  keep  a  proper  look- 
out. 

And  contributory  negligence  of  plaintlit  Is  a 
question  for  the  jury.  Johnson  v.  Lake  Superior 
Terminal  ft  Transfer  Oo.  86  Wis.  64. 

But  in  Galveston,  H.  ft  &  A,  B.  Go.v.  Byon,  TOTex. 
66,  ft  was  held  that  if  the  injured  party  was  guilty 
of  negligence  in  going  on  the  track  (which  is  not 
decided)  no  recovery  for  his  death  will  be  allowed 
although  his  presence  could  have  been  discovered 
by  due  oare,  and  the  injury  prevented  by  the  com- 
pany. 

And  where  a  policeman  on  the  track  was  negli- 
gent in  not  looking  out  for  the  train,  no  recovery 
can  be  had  for  causing  death  where  every  means 
were  used  after  discovery  although  the  company 
was  negligent  In  not  discovering  him  sooner. 
Pennsylvania  Oo.  v.  Myers  (Ind.)  Jan.  I;  1804. 

Party  on  traeik  in  city. 

It  Is  the  duty  of  the  railroad  company  to  keep  a 
proper  lookout  in  towns  and  cities  to  prevent  In- 
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jury  to  persons,  and  a  failure  to  use  vigilance  wiB 
render  the  company  liable.  Oonley  v.  Oincinnatl, 
N.  O.  ft  T.P.  B.  Oo.  80  Ky.  4I0S;  Lynch  v.  St  Joseph 
ft L.  B.  Oo.  Ill  Mo.  601;  Lake  Shore  ftM.  &  B.  Oo.  v. 
Bodemer.  180  HI.  606;  South  ft  North  Ala.  B.  Go.  v. 
Sullivan,  00  Ala.  2T& 

And  backing  a  train  without  any  one  on  lookout 
is  negligence  and  renders  the  company  liaUe  for 
injury  caused.  Savannah  ft  M.  B.  Co.  v.  Shearer,  58 
Ala.  678;  Dunlnnan  v.  Wabash,  St'L.  ft  P.  B.  Oo.  06 
Mo.  288. 16  Mo.  App.  648. 

But  a  railroad  company  is  not  liable  for  failingte 
keep  a  man  posted  on  the  front  of  a  locomotive  in 
the  dty  limits  at  night  where  there  are  no  streets 
and  the  place  is  swampy,  uneven,  and  there  are  no 
lights  notwithstanding  a  city  ordinance,  and  the 
use  of  a  footpath  without  objection  is  not  an  invita- 
tion to  the  public  BalUmore  ft  O.  B.  Oo.  v.  State, 
6S  Md.  470, 60  Am.  Bep.  288. 

And  in  Mobile  ft  O.  B.  Oo.  v.  Stroud,  64  Mias.  784| 
it  was  held  that  a  railroad  company  is  not  respon- 
sible for  injuries  to  a  person  on  account  of  the  em* 
ployte  not  seeing  him  when  he  is  in  a  place  where 
he  has  no  right  to  be. 

It  is  the  duty  of  the  railroad  company  to  keep  a 
proper  lookout  for  children  in  towns  and  cities, 
and  it  will  be  liable  for  injuries  caused  through 
failure  to  keep  a  vigilant  lookout  South  ft  North 
Ala.  B.  Oo.  V.  Donovan,  84  Ala.  141;  Georgia  Pac  B. 
Oo.  V.  Blanton,  84  Ala.  1S5;  Daley  v.  Norwich  ft  W. 
B.  Oo.  86  Conn.  601;  Frick  v.  St.  Louis.  K.  a  ft  N.  B. 
00.  6  Mo.  App.  436:  Battishill  v.  Huraphreyg,  64 
Mich.  404,  514:  Hamilton  v.  Morgan^s  L.  ft  T.  B.  ft 
S.  S.  Oo.  42  La.  Ann.  8S4;  Beilly  v.  Hannibal  ft  St.  J. 
B.  Oo.  04  Mo.  600. 

But  if  the  employ^  run  a  car  on  a  side  traok 
without  looking  to  see  if  a  child  was  near,  the  com- 
pany is  not  liable  if  they  could  not  have  seen  the 
injured  child  behind  a  standing  car  by  looking. 
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"the  eogineer  did  see  the  deceased  Ijing  on 
the  track,  but  when  he  could,  by  the  exercise 
of  reasonable  diligence,  have  seen  him ;  and 
if  he  could,  by  reasonable  diligence,  have 
seen  him  in  time  to  stop  the  train,  but  did 
not  in  fact  see  him  in  time  to  stop  it,  it 
would  be  negligence.  (9)  If  you  find  tbe 
engineer  kept  a  lookoat  and  saw  the  deceased 
lying  on  the  track  as  soon  as  he  could  have 
seen  him,  and  immediately  used  all  the  ap- 
pliances he  could  control  in  order  to  stop  the 
train,  and  could  not  do  so,  it  would  not  be 
negligence,  and  you  will  answer  the  first  is- 
sue, *No. '  (10)  If  you  answer  the  first  is- 
sue, 'No,'  you  need  not  answer  the  others; 
for,  unless  the  deceased  came  to  his  death  by 
"the  negligence  of  the  defendant,  the  plain- 
tifT  cannot  recover.  (11)  If  you  answer  the 
first  issue,  'Yes,'  I  instruct  you  to  answer 
the  second  issue,  'Yes,'  if  you  believe  the 
-eyidence  in  this  case.  (12)  If  you  answer 
the  first  and  second  issues,  *  Yes, '  then  come 
to  the  third.  On  this  issue  the  same  law  is 
-Applicable  that  I  have  laid  down  to  you  as 
4kpplicable  to  the  first,  and  the  facts  that 
would  constitute  negligence  under  the  first 
issue  would  constitute  nei^Iigence  under  the 
third  issue ;  so  that  if  the  racts  proven  satisfy 
jou  that  the  defendant  was  guilty  of  negli- 
fence,  and  you  answer  the  first  issue,  '  Yes, ' 
It  will  be  your  duty  to  answer  the  third  is- 
sue, 'Yes.'" 

Mutr$,  W.  D.  Praden  and  W.  H.  Day 

"for  appellant. 

Mr.  A.  O.  Oaylord  for  appellee. 


Shepherd,  Oh,  J.,  delivered  the  opinion 
of  the  couit : 

1.  We  are  of  the  opinion  that  there  should 
be  a  new  trial  upon  the  charge  of  his  honor 
on  the  third  issue.  This  issue  was  intended 
to  present  to  the  jury  the  principle  of  Davies 
V.  Mann^  10  Mees.  &  W.  546,  and  tiie  jury 
were  instructed  that  the  same  law  and  facts 
which  would  constitute  negligence  under 
the  first  issue  would  be  applicable  to  the 
third  issue.  The  evidence  upon  the  first  is- 
sue tended  to  prove  negligence  on  the  part 
of  the  defendant  by  reason  of  its  failure  to 
keep  a  proper  lookout  in  order  to  discover 
the  deceased  in  time  to  avoid  the  accident, 
and  also  because  of  its  failure  to  properly 
equip  the  train  by  providing  sufficient  brakes 
and  brakemen.  Now,  as  the  doctrine  of 
Dapiei  v.  Mann  is  based  upon  some  omission 
of  duty  occurring  after  the  negligence  of  the 
deceased  (Gunier  v.  Wicker,  85  N.  C.  812), 
which  negligence  was  found  by  the  court  on 
the  second  issue,  it  is  plain  that  there  was 
error  in  blending  these  two  essentially  dif- 
ferent elements  of  negligence, — the  one  ex- 
isting prior,  and  the  other  occurring  Subse- 
quently, to  the  negligence  of  the  deceased,-- 
and  applying  them  indiscriminately  to  the 
third  issue.  We  cannot  know  upon  what 
phase  of  the  testimony  the  jury  acted  in  de- 
termining the  question  of  negligence  upon 
the  first  issue,  and  we  have  just  as  much 
right  to  assume  that,  under  Uie  charge  of  the 
court,  they  found  that  the  negligence  con- 
sisted simply  in  the  failure  to  properly  equip 
the  train,  as  that  they  predicated  it  upon  the 


Atchison,  T.  ft  0.  F.  R.  Co.  v.  Smith,  2S  Kan.  •  and  21 S.  W,  Bep.  771  it  was  held  that  the  railroad 
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In  Iowa  tbe  engineer  is  not  bound  to  watch  out 
for  trespassers  on  the  track,  and  the  duty  of  an 
•engineer  in  regard  to  saving  trespassing  ohll- 
<]reQ  begins  after  tbey  are  discovered.  Burg  v. 
Cailoago,  B.  L  ft  P.  B.  Ck>.  aowa)  Jan.  81,  1894; 
MnnnfT  v.  Chicago,  B.  I.  ft  P.  R.  Co.  68  Iowa,  OQB. 

As  to  tieepasBers  see  next  subhead* 

lyespoKsefB. 

In  places  other  than  in  towns  and  cities  and  at 
crossings.  It  is  generally  held  that  a  raihroad  oom. 
pany  is  not  required  to  maintain  a  lookout  for 
trespassers  on  the  track.  £kut  Tennessee,  Y.^  G. 
B.  Co.  y.  King,  81  Ala.  177;  Palmer  v.  Cliicago,  St. 
Lu  ft  P.  B.  Co.  112  Ind.  250;  Terre  Haute  ft  L  B.  Co. 
v.  Qraham,  96  Ind.  286, 48  Am.  Bep.  719;  McAllister 
v.  Burllogton  ft  N.  W.  B.  Ca  64  Iowa,  fl86;  Oatts  v. 
^Sncinnatl,  N.  O.  ft  T.  P.  B.  Co.  15  Ky.  L.  Bep.  87; 
State  v.^Baltimore  ft  O.  B.  Co.  69  Md.  484;  Christian 
▼.  Illinois  Cent.B.  Co.  (Miss.)  Jan.  8, 1804;  Barker 
V.  Hannibal  ftSt.  J.  B.  Co.  08  Mo.  flO;  Central  B.  ft 
SOcg.  Co.  V.  Vaugban.  08  Ala.  200;  Georgia  Pao.  B. 
Co.  y.  Boss  (Ala.)  Dea  4i.  1888. 

Bven  at  a  oroaslng,  where  a  person  caught  his 
foot  as  he  was  walking  up  the  track.  St.  Louis,  I. 
M.  ft  &  B.  Co.  y.  Monday,  48  Ark.  257.  See  also 
Louisville  ft  N.  B.  Co.  v.  Kellem,  infra. 

Where  the  injured  party  was  trespassinff  and  was 
intoxicated,  some  states  hold  that  no  outlook  is  re- 
quired. Memphis  ft  a  B.  Co.  v.  Womaok,  84  Ala. 
149. 

And  intoxioation  imposes  no  greater  vigilanoe  on 
the  part  of  the  company  unless  those  in  charge  of 
the  train  knew  his  condition.  Columbus  ft  W.  B. 
€o.  y.  Wood,  86  Ala.  164. 

But  In  S^loh  V.  Concord  Batlroad  (N.  H.)  July  2S, 
1890,  and  McDonald  v.  International  ft  G.  N.  B.  Co. 
<Tex.)  22  S.  W.  Bep.  980,  reversing  20  S.  W.  Bep.  847. 


company  was  bouod  to  exercise  ordinary  care  in 
maintaining  a  lookout  to  prevent  injury  to  tres- 
passers. 

And  in  Fraser  v.  South  ft  North  Ala.  B.  Co.,  81 
Ala.  185, 60  Am.  Bep.  145,  it  was  held  that  where  his 
actions  or  conditions  indicate  that  he  is  helpless, 
the  failure  to  use  the  means  to  prevent  injury  will 
be  reckless  negligence,  if  the  trainmen  are  in  a  po- 
sition to  have  discovered  the  peril  of  tbe  party  in 
tlm& 

And  in  Houston  ft  T.  C  B.  Co.  v.  Sympkins,  54 
Tex.  615. 88  Am.  Bep.  632.  it  was  held  that  the  fail- 
ure to  discover  a  party  by  the  use  of  due  care  and 
diligence  will  authorize  a  recovery  for  injury, 
where  such  party  was  on  the  track  and  had  a  fit, 
but  not  where  tbe  fit  was  one  of  intoxication. 

In  North  Carolina,  however,  where  the  trespass- 
ing party  was  intoxicated,  and  his  condition  might 
have  been  discovered  by  keeping  a  reasonable  look- 
out  so  as  to  prevent  Injury,  the  company  will  be 
liable  for  failure  to  exercise  .such  care.  Norwood 
V.  Balelgh  ft  G.  B.  Co.  Ill  N.  C  286;  Clark  v.  Wil- 
mingtoc  ft  W.  B.  Co.  14  L.  B.  A.  749,  109  N.  C.  480; 
Deans  v.  Wilmington  ft  W.  B.  Co.  107  N.  C.  686. 

And  in  Troy  v.  Cape  Pear  ft  Y.  Y.  B.  Co..  99  N.  a 
298.  where  tbe  injured  party  was  intoxicated,  it  was 
said  that  a  reasrtuable  lookout  is  required  even  for 
trespassers,  and  the  company  wiU  be  liable  for  in- 
juring those  who  are  not  guilty  of  contributory 
negligence. 

These  oases  next  supra  bold  with  the  case  of 
Smith  v.  Norvouc  ft  S.  B.  Co.  that  a  railroad  com- 
pany Is  required  to  keep  an  outlook,  even  for  tres- 


Many  oases  hold  that  tbe  company  is  not  liable 
for  failure  to  maintain  a  proper  lookout,  where  tbe 
party  injured  was  trespassing,  even  though  such 
person  is  a  small  ohUd.   Woodrult^y.  Northern  Pao. 
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alleged  failure  to  observe  ordinary  care  in 
keeping  a  reasonable  lookout,  et«.  Under 
the  first  view,  there  can  be  no  doubt  that  the 
finding  upon  the  second  issue  would  have 
barred  a  recovery ;  for  if  the  engineer  dis- 
covered the  deceased  as  soon  as  he  could  have 
done  so  by  keeping  a  proper  lookout,  and 
immediately  applied  all  the  means  within 
his  control  to  avoid  the  collision,  and  his 
failure  to  do  so  was  by  reason  of  the  im- 
proper equipment  of  the  train  (an  omission 
of  auty  which  might  have  existed  for  weeks 
or  months),  then  the  negligence  of  the  de- 
fendant would  be  no  more 'proximate  than 
that  of  the  deceased,  and  there  would  be  no 
ground  whatever  for  the  operation  of  the 
principlt  of  Davie$  v.  Mann.  If  this  be  not 
so,  and  the  principle  of  that  case  is  to  be  ex- 
tended to  negligence  occurring  both  prior, 
as  well  as  that  which  is  subsequent,  to  the 
negligence  of  the  deceased,  it  is  perfectly 
useless  to  pretend  that  the  doctrine  of  con- 
tributory negligence  as  to  cases  of  this  char- 
acter has  anv  p|Iace  in  the  Jurisprudence  of 
this  state,  ^his  inadvertence  on  the  part  of 
his  honor  (and  such,  alone,  do  we  consider 
it)  affords  the  defendant  a  clear  ground  of 
new  trial,  and  this  would  be  equally  true 
if,  as  suggested,  the  third  issue  had  been 
omitted,  and  the  same  instruction  had  been 
given  on  the  first. 

2.  We  are  also  of  the  opinion  that  there 
was  error  in  ignoring  that  universally  estab- 
lished principle  in  the  law  of  contributory 
negligence  which  imposes  upon  one  who  has 
voluntarily  disabled  himself  by  reason  of 


Intoxication  the  same  degree  of  care  and  pru- 
dence which  is  requirea  of  a  sober  person. 
This  is  so  well  established  that  it  would  sccn^ 
unnecessary  to  cite  authority  in  its  sup  port, 
but,  as  it  appears  to  be  questioned,  we  will 
reproduce  a  few  extracts  from  some  of  the- 
text-books,  which  arc  substantially  repeated 
by   every   writer   upon   the   subject.      Mi. 
Wood,   in  his  work  on  Railways    (vol.    2, 
§  1457),  after  stating  that  one  cannot  volun- 
tarily incapacitate  himself  from  liability  to 
exercise  ordinary  care,  and  then  set  up  such, 
incapacity  as  an  excuse  for  his  negligence, 
remarks:    ''The  rule,  therefore,  is  that  tbe- 
same  care  is  required  of  a  person  when  he- 
is  intoxicated  as  when  he  is  sober,  though, 
if  the  defendant  is  aware  of  his  state  before- 
the  injurv,  it  is  bound  to  exercise  greater  care- 
to  avoid  infiicting  any  injury  upon  him. "    In 
Patterson's  Railway  Accident  Law  (p.  74) 
it  is  said :    ** The  fact  that  the  person  injured 
was  intoxicated  at  the  time  of  the  injury 
will  not  relieve  him  from  the  legal  couse- 
quences  of  his  contributory  negligence."    In^ 
Bishop's  Noncontract  Law  (p.  518)  it  is  said : 
''Contributory  negligence  is  the  product  of 
a  general  ill  condition  of  the  mind,  and  not 
of  a  specific  intent.    Therefore,  on  principle, 
drunkenness  does  not  excuse  it,  and  so  also- 
are  the  authorities. "    In  Thompson  on  Neg- 
ligence (vol.  1,  p.  480)  the  author  remarks: 
"Nor  will   the  self-inflicted  disability   of 
drunkenness  excuse  the  wavfarer  from  the 
exercise  of  such  care  as  is  due  from  a  sober 
man."    In  Shearman  &  Redfleld  on  Negli- 
gence (vol.  1,  p.  98)   it  is  said,  in  effect. 


R.  Oo.  47  Fed.  Bep.  689;  Mobile  ft  O.  R.  Go.  v.  Watly, 
69  MiM.  145;  Soheffler  v.  Minneapolis  ft  St.  L.  R.  Oo. 
82  Minn.  618;  Morrissey  v.  Eastern  B.  Oo.  126  Mass. 
877,  80  Am.  fiep.  666;  Louisville  ft  N.  B.  Oo.  v. 
Greene  (Ky.)  19  Am.  ft  En^.  R.  R.  Oas.  96. 

It  was  said  In  Ward  v.  Southern  Pao.  Oo.  rOr.)  28 
li.  R.  A.  716,  that  a  railroad  company  Is  not  irullty 
of  neff Uffenoe  In  not  keeping  a  lookout  for  a  tres- 
passing child  on  the  track. 

But  while  a  lookout  If  not  required  for  persons 
who  are  trespassing,  yet  If  It  Is  anticipated  that 
such  persons  will  be  at  a  particular  place,  due  cau- 
tion Is  to  be  used.  Casslda  v.  Oregon  R.  ft  Nav.  Oo. 
U  Or.  SSL 

And  In  Chicago,  B.  ft  Q.  R.  Oo.  v.  Orablln  (Neb.) 
Oct.  18, 1898,  It  was  held  that  a  railroad  company  is 
liable  for  Injury  to  a  child  trespassing  if  the  engi- 
neer by  the  exercise  of  such  lookout  as  was  con- 
sistent with  his  other  duties  could  have  seen  the 
child  In  time  to  have  prevented  injury. 

And  In  Texas  ft  P.  B.  Oo.  v.  0*Donnel],  68  Tex.  27, 
It  was  held  that  a  railroad  company  was  liable  for 
injury  to  a  child  of  tender  years  which  It  might 
have  prevented  by  ordinary  care  In  keeping  out- 
look, if  the  parent  had  used  care  in  guarding  the 
child. 

Where  an  adult  party  was  Injured  In  a  small 
town  but  was  trespassing  on  the  right  of  way,  al- 
though no  vigilant  lookout  was  kept,  the  company 
was  not  held  liable.  Glveos  v.  Kentucky  Oent.  R. 
Co.  12  Ky.  L.  Rep.  960. 

And  the  company  was  held  not  liable  for  failure 
to  maintain  a  proper  lookout  where  the  party  in- 
jared  was  Irespassing  in  the  yards  of  the  company. 
Borne  B.  Oo.  v.  Tolbert,  86  Ga.  447:  Illinois  Cent.  B. 
Oo.  V.  Godfrey,  71  111.  600, 22  Am.  Bep.  112. 

IrmpVoyi  on  track, 
A  railroad  company  was  held  liable  where  an  em- 
96  L.  R  A. 


ploy6  was  properly  on  the  track,  stepped  off  to 
allow  a  train  to  pas?,  and  on  stepping  back  was  run 
over  by  a  detached  car  and  caboose  following  the- 
traln,  and  the  conductor  and  brakeman  were  In  the- 
cupola  of  the  caboose  but  no  one  on  the  forward 
car  on  the  lookout.  Farley  v.  Chicago,  B.  L  ft  P. 
B.  Oo.  66  Iowa,  837. 

And  a  railroad  company  was  held  liable  where  an 
employ^  of  a  road  using  an  adjoining  track  was 
run  down  and  killed  by  reason  of  failure  of  tbe- 
flreman  ruoniog  the  engine  to  look  out.  McMar- 
shall  V.  Chicago,  R.  L  ft  P.  R.  Oo.  80  Iowa.  757. 

And  the  same  was  held  even  where  the  deceased 
was  guilty  of  the  want  of  ordinary  care.  Baltimore- 
ft  0.  B.  Co.  V.  State,  88  Md.  642. 

And  where  the  engineer  knew  that  carpenters 
were  worldDg  on  an  elevated  station  and  backed 
his  engine  without  looking  or  warning,  the  ques- 
tion of  negligence  was  for  the  jury,  and  the  failure 
to  look  out  by  the  engineer  showed  want  of  ordina- 
ry care.  (Hermann  v.  BuburtMin  Rapid  Transit  Oo. 
87N.  Y.S.B.860. 

But  in  Nave  v.  Alabama  G.  S.  B.  Co.  96  Ala.264^ 
it  was  held  that  the  failure  to  see  an  employ^  sta- 
tioned to  flag  trains  coming  from  the  other  direo-^ 
tlon,  is  nothing  more  than  simple  negligence,  which' 
will  not  authorize  a  recovery  when  the  plain tifT 
himself  was  guilty  of  contributory  negligence  in 
failing  to  see  the  train  which  was  visible  for  more 
than  a  mile. 

And  the  Inference  that  a  railroad  company 
caused  injury  by  failing  to  keep  a  proper  lookout. 
Is  dispelled  by  evidence  that  deceased  caught  his 
foot  in  a  cattleguard.  Louisville  ft  N.  B.  Oo.  v. 
Kellem.  14  Ky.  L.  Rep.  784.  See  also  St.  Louis,  L  M. 
ftS.  B.  00.  V.  Monday,  49  Ark.  267. 

Injuries  to  tHmenger* 
The  railroad  company  is  liable  for  Injury  to  ft- 
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that.  If  the  intoxication  Is  such  that  it  pre- 
Tented  the  injured  person  from  taking  ordi- 
nary care  to  avoid  the  injury,  he  cannot  re- 
cover. See  also,  Pearce,  Railroads,  295; 
Whittaker's  Smith,  Neg.  403,  note;  4  Am. 
&  Eng.  Encjclop.  Law,  p.  79.  In  Beach  on 
Contributory  Negligence  (p.  408)  it  is  said  : 
''Drunkenness  is^a  wholly  self-imposed  dis- 
ability, and,  in  conseauence,  is  not  to  be 
regarded  with  that  kindness  and  indulgence 
which  we  instinctively  concede  to  blindness 
or  deafness  or  any  other  physical  infirmity 
.  .  .  Disabilities,  moreover,  of  any  kind, 
are  to  be  a  shield,  and  never  a  sword.  It 
would  be  a  strange  rule  of  law  that  regarded 
a  certain  course  of  conduct  negligent  and 
blameworthy  upon  the  part  of  a  sober  man, 
but  that  held  the  same  conduct,  on  the  part 
of  the  same  man  when  intoxicated,  venial 
and  excusable.  Drunkenness  will  never  ex- 
cuse one  for  a  failure  t.o  exercise  the  measure 
of  care  and  prudence  which  is  due  from  a  so- 
ber man  under  the  same  circumstances.  Men 
must  be  content,  especially  when  they  are 
trespassers,  to  enjoy  the  pleasures  of  intoxica- 
tion cum  periculis.  When  they  make  them- 
selves drunk,  and  in  that  helpless  condition 
wander  upon  the  premises  of  sober  men,  and 
sustain  an  injury,  they  will  not  be  heard  to 
plead  their  intoxication  as  an  answer  to  the 
charge  of  negligence ;  and  the  courts  consist- 
ently hold  that  such  intoxicated  trespassers 
[the  notes  show  that  the  author  is  speaking  of 
railroad  accidents]  have  no  standing  in  any 
form  where  justice  is  impartially  adminis- 
tered."   These  authorities,  supported  by  a 


multitude  of  cases  cited  in  the  notes  to  the 
various  text- books,  established  beyond  all 
controversy  that  the  deceased,  under  the  cir- 
cumstances of  this  case, — that  is,  not  baving- 
been  discovered  by  the  engineer, — is  to  be- 
treated,  up  to  the  moment  of  the  collision,, 
as  a  sober  man,  and  that  his  helpless  condi- 
tion is  not  to  be  assimilated  to  those  cases 
where  the  disability  has  not  been  self-im- 
posed, and  where  the  helpless  condition  is 
treated  as  a  remote  cause  of  the  injury  by 
reason  of  previous  negligence  or  the  visita- 
tion of  Providence.  Of  course,  if  the  en- 
gineer knew,  or  had  reason  to  know,  of  his 
helpless  condition  in  time  to  have  stopped 
the  train  and  avoided  the  injury,  and  failed 
to  do  so,  he  would  be  guilt}'  of  such  reck* 
less  conduct  as  would  subject  him  to  the 
punishment  of  the  criminal  law,  as  well  as 
impose  a  civil  liability  upon  the  railroad 
company.  This  principle,  as  we  have  stated, 
is  peculiar  to  the  self-imposed  disability  of 
intoxication,  and  is  as  firmly  fixed  in  the 
law  of  negligence  as  it  is,  as  a  general  rule, 
in  the  criminal  law  of  the  land.  Tliat  this 
is  so  is  evident  from  the  fact  that,  after  the 
most  industrious  research,  there  cannot,  it 
seems,  be  found  in  the  entire  annals  of  Eng- 
lish or  American  iurisprudence  a  single  de- 
cision at  common  law  (nor  have  we  seen  any 
under  a  statute)  in  which  a  recovery  has  been 
permitted  for  injuries  inflicted  alon^r  the  line 
of  the  road  under  the  circumstances  of  this 
case.  Even  in  Missouri  and  Texas,  where 
perhaps  the  most  advanced  doctrine  obtains, 
it  has  been  decided  that  the  action  cannot 


pasBenger  from  colllsioo  of  train  with  stock  on 
track  If  the  accident  mitrht  have  been  avoided  by 
tbeeiiffincerlookioffin  the  proper  direction.  Nash- 
ville&C.  K.  Co.  V.  Hessioo,  ISoeed.  220;  Fordyoe  v. 
JaokBon,66  Ark. 504,  601. 

And  the  failure  to  notify  an  enfdneer  of  the  ex- 
pected arriral  of  an  excursion  train  with  which 
his  train  collided  in  switcbiDfr,  was  DegllRence  aod 
rendered  the  company  liable  for  death  of  passenger 
caused  thereby, where  such  injury  would  have  been 
prevented  by  keeping  lookout.  Eddy  v.  Letcher, 
67JM.Bei>.ll&. 

Btoek, 

IToder  the  Alabama  statute  rendering  a  railroad 
eompany  liable  f  or  iniary  to  stock  from  negligence 
of  thecompany,  the  company  must  keep  a  diligent 
lookout  for  stock  and  will  be  liable  for  injury  to 
«tock  for  failure  to  keep  such  lookout*  Western  B. 
Co.  of  Alabama  v.  Btetrunk,  86  Ala.  857;  Central  R. 
*  Bkg.  Co.  of  Georgia  v.  Lee,  96  Ala.  444:  Louis- 
ville ft  N.  B.  Oo.  V.  Posey,  Id.  262;  Mobile  ABB. 
Oo.  V.  Klmbrougb,  Id.  127;  Bast  Tennessee,  Y.  ft  G. 
B.  Oo.  V.  Baker,  94  Ala.  682;  Alabama  G.  8.  B.  Co.  v. 
Moody,  92  Ala.  2T9;  Kansas  City,  M.  ft  B  B.  Go.  v. 
Watson,  91  Ala.  483;  Bast  Tennessee,  Y.  ft  G.  B.  Co. 
T.Watson,  90  Ala.  41. 

Failure  to  maintain  a  steady  lookout  is  itself  oulp- 
able  negligence  in  Alabama.  Western  B.  Co.  v. 
laarus,  88  Ala.  468. 

FUluie  to  keep  a  proper  lookout  that  could  have 
enabled  the  engineer  to  have  prevented  the  injury 
to  stock  Is  negligence,  and  justifleas  a  recovery. 
Denver  ft  B.  G.  B.Co.v.  Henderson,  10  Colo.  1:  Kich- 
mond  V.  Sacramento  Yailey  B.  Co.  18  CaLSSl;  DU- 
DOls  Gent.  B.  Co.  v.  Middloswortb.  46  Ul.  494.  (But 
KeI]linolsCent,B.  Co.v.Nol.l".  142  111.  478.  reversing 
42IJLApp.  600,  <f0^  which  distinguishes  this  case  if 
Bot  overruling  tt);  Chicago  ft  N.  W.  B.  Co.v.  Barrie, 

«LR.A. 


66  TIL  226:  Chicago  ft  A.  B.  Co.  ▼.  Legg,  82  HI.  App^ 
218;  Bockford,  K.  L  ft  8t.  L.  B.  Co.  v.  Irish,  72  IlL 
404;  Missouri  Paa  B.  Co.  v.  Gedney,  44  Kan.  329; 
Kansas  City,  Ft  S.  ft  G.  B.  Co. v.  Mines,  29  Kan.  666, 
82  Kan.  619;  Missouri  Pao.  K.  Co.  v.  Heynolds,  81 
Kan.  182;  White  v.  St.  Louis  ft  S.  F.  B.  Co.  20  Mo. 
App.  604;  Carlton  v.  Wilmington  ft  W.  B.  Co.  104 
N.  a  865;  Snowden  v.  Norfolk  Southern  B.  Co.  96 
N.  C.  08;  Wilson  v.  Norfolk  ft  8.  B.  Co.  90  N.  C.  60; 
Washington  v.  Baltimore  ft  O.  B,Co.  17  W.  Ya.  190. 

If  a  defective  headlight  only  enables  the  engineer 
to  see  fifty  or  sixty  yards  ahead,  and  the  train 
could  not  be  stopped  In  less  space  than  one-hun- 
dred and  twenty  yards,  and  the  stock  could  have 
been  seen  by  the  use  of  a  proper  headlight,  tbe 
railroad  company  is  liable.  Alabama  G.  S.  B.  Cou 
V.  Jones,  71  Ala.  487. 

And  in  Northeastern  B.  Co.  v.  Martin,  78  Ga.  608, 
it  was  held  that  a  verdict  for  plalntilT  will  not  be 
set  aside  where  there  was  no  lookout  at  the  time, 
on  both  sides  of  the  cab,  the  engineer  on  the  look- 
out on  the  rIght'Slde  and  the  fireman  busy  flrinfr 
the  engine;  and  the  court  said  that  if  the  railroad 
relies  on  a  fireman  to  look  out  they  bad  better  get 
somebody  else  to  look  out  when  he  is  busy. 

And  on  the  failure  to  see  a  mare  on  a  straight 
tTack,unttl  within  twenty  or  thirty  yards  off,  where 
she  had  run  800  yards  down  the  track  in  front  of  the 
engine,  the  night  being  clear  and  starlight,  the 
question  of  negligence  on  the  part  of  the  company 
was  one  for  the  Jury.  Kent  v.  New  Orleans  ft  T.  B. 
Co.  67  Miss.  606. 

The  engineer  is  required  to  use  due  care  and  vig- 
ilance in  keeping  lookout  for  stock,  In  the  Indian 
Territory.  Gulf,  C.  ft  &  F.  R.  Co.  v.  Johnson,  10 
IT.  &  App.  627,  54  Fed.  Rep.  474;  Gulf,  C.  ft  a  F.  R. 
Co.  V.  Ellis,  10  U.  8.  App.  640,  54  Fed.  Rep.  481:  Gulf, 
C.  ft  S.  F.  B.  Co.  V.  Bllidge,  4  U.  S.  A]  pt,  186.  40  Fed 
Bep.  866;  Gulf,  C.  ft  8.  F.  B.  Go.  v.  Cuilds,  4  U.  & 
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be  maintained  unless  the  engineer  knew,  or 
had  reason  to  know,  of  the  exposed  and  un- 
conscious condition  of  the  deceased.  TamaU 
▼.  St.  LouU,  K.  0.  df  If.  B.  Go.  75  Mo.  575 ; 
WyvMion  db  T.  0.  B.  Co,  v.  Sympkiru,  54  Tex. 
615,  88  Am.  Hep.  632.  See  also,  numerous 
cases  cited  in  the  notes  to  Ktian  v.  Baltimore  A 
0.  B.  Co.  (Md. )  19  Am.  &  Eng.  R.  R.  Cas.  321. 
In  the  Texas  case  it  will  m  noted  that  the 
court  distinctly  held  that  it  was  the  duty  of 
the  engineer  to  keep  a  lookout  to  avoid  in- 
jury even  to  trespassers ;  yet  a  new  trial  was 
granted,  on  the  ground  that  it  was  not  left 


to  the  jury  to  determine  whether  the  injured 
party  was  intoxicated  or  was  suffering  from 
a  providential  visitation, —** a  fit."  If  his 
lying  on  the  track,  insensible  to  danger, 
was  due  to  the  former,  and  not  to  the  latter, 
cause,  it  was  decloired  that  plaintiff  could 
not  recover.  It  may  be  further  observed  that 
this  case  is  cited  as  an  authority  in  Troy  v. 
Cape  Fear  A  Y.  V.  B.  Co.,  99  N.  C.  298, 
and  it  is  remarkable  that,  even  in  the  two 
states  where  it  is  said  the  doctrine  of  compara- 
tive negligence  obtains,  this  action  could  not 
be  maintained.    Blinoie  Vent.  B.  Oo.  ▼.  Ora- 


App.  200, 40  Fed.  Bep.  858;  Oulf,  C.  ft  S.  F.  R.  Co.  v. 
Wasblngrtoo,  4  U.  8.  App.  121,  49  Fed.  Bep.  847. 

In  Hoffman  v.  MlsBOurl  Pao.  R.  Co.,  24  Mo.  App. 
64S,  it  was  held  that  the  liability  of  the  company 
begins  after  having  dlaoovered  the  peril  of  the 
•took,  and  not  that  the  company  is  liable  for  fail- 
ure to  use  reasonable  diligence  to  discover  the  sit- 
uation of  the  stock.  But  this  doctrine  is  denied  in 
Hill  V.  Missouri  Pao.  B.  Co.  49  Mo.  App.  680. 

A  railroad  company  is  liable  for  injury  to  stock 
straying  on  track  where  not  fenced,  if  it  fails  to 
exercise  reasonable  care  to  have  a  lookout  for  the 
■took  so  as  to  avoid  injury.  Hill  y.  Missouri  Pac 
R.  Oo.  HUpra, 

Under  Ky.  Gen.  Stat,  chap.  07,  §  S,  the  owner  of 
stock  killed  may  recover  one  half  the  value  of  the 
stock,  where  he  has  not  received  compensation  for 
fencing  against  road,but  a  mutual  contract  to  fence 
by  the  railroad  and  owner  would  relieve  the  com- 
pany from  liability  for  failure  to  keep  a  lookout 
for  stray  cattle.  This  however  may  be  rescinded 
by  lapse  of  time.  Ohio  Valley  B.  Go.  v.  0*Daniel, 
16  Ky.  L.  Bep.  28B. 

But  in  Howard  v.  Louisville,  N.  O.  ft  T.  B.  Oo.  0Z 
Miss.  247,it  was  held  that  the  failure  to  keep  lookout 
because  both  eogineer  and  fireman  are  busy  with 
«ther  duties  does  not  render  the  company  liable. 

Andin  Minnesota  the  common  law  in  reference 
to  the  restraint  of  domestic  animals  prevails  and 
BM  to  Stock  trespassing,  the  employers  are  not  neg- 
llgentin  failing  to  look  out  ahead.  Staoey  v.  Wi- 
nona &  8t.  P.  B.  Co.  42  Minn.  168;  Locke  v.  First 
Div.  St.  Paul  ft  P.  B.  Co.  16  Minn.  860;  Palmer  v. 
Northern  Pac.  B.  Go.  87  Minn.  228. 

And  in  Illinois  Cent.  B.  Go.  v.  Noble,  142  IlL  678, 
reversing  42  IlL  App.  609,  and  distinguishing  Illi- 
nois Gent.  R.  Go.  v.  Middlesworth,  46  lU.  404,  it  was 
held  that  a  railroad  company  was  not  bound  to 
keep  a  lookout  for  trespassing  stock  at  a  place 
where  the  company  has  fenced  the  track. 

In  Little  Rock  ft  Ft  S.  R.  Go.  v.  Holland,  40  Ark. 
886.  and  Little  Bock  ft  Ft.  8.  R.  Go.  v.  Finley,  87 
Ark.  662,  it  was  held  that  it  was  the  duty  of  the  en- 
gineer to  look  out  for  stock  wrongfully  on  the 
track,  and  that  the  company  was  liable  for  injury 
from  failure  to  do  so,  but  these  cases  were  in  effect 
overruled  in  cases  next  imfrcu 

And  in  Arkansas  it  is  now  held  it  is  not  negli- 
gence for  a  railroad  company  to  fail  to  keep  a 
lookout  for  stock.  Memphis  ft  L.  R.  B.  Go.  v.  Kerr,  6 
L.  B.  A.  420, 62  Ark.  162;  Kansas  aty.  Ft  &  ft  IL  B. 
Go.  V.  Shaver  (Ark.;  Nov.  16, 1800. 

And  in  the  absence  of  a  statute  requiring  a  fence 
against  stock,  it  is  not  negligence  to  fail  to  keep  a 
lookout  over  the  entire  breadth  of  the  right  of  way. 
Kansas  Otty,  8.  ft  M.  B.  Go.  V.  Kirksey,  48  Ark.  806. 

The  railroad  eompany  Is  not  liakde  if  it  uses  all 
the  means  at  band  to  prevent  collision,  possible,  as 
soon  as  the  animal  is  discovered,  and  the  engineer  is 
diligent  in  keeplng.a  lookout  Bast  Tennessee,  Y. 
ft  a.  B.  Co.  V.  Bayliss.76  Ala.  4a6,74Ala.lfiO;  Mobfle 
ft  a.  B.  Oo.  Y.  Caldwell,  83  Ala.  lOa. 

Tennsmee, 

In  Tennessee  under  the  code  vrovlaloni  known 
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as  section  1166  of  the  Code,  and  sections  129B.  1300, 
of  the  later  edition,  which  provide  that  the  rail* 
road  company  shall  maintain  a  lookout  always 
ahead,  and  be  liable  for  injuries  caused  for  fail- 
ure so  to  do,  and  for  failure  to  give  warning,  it  is 
held  that  the  liability  of  the  oompany  in  such  a 
case  for  injury  to  persons  on  the  track  is  absolute. 
Nash  viUe  ft  G.  B.Go.  v.  NowUn,  1  Lea.  423:  Louisville 
ft  N.  B.  Go.  V.  Connor,  0  Hefsk.  10;  Katzenberger  v. 
Lawo,  IS  L.  B.  A.  186, 00  Tenn.  236;  Baat  Tennessee, 
Y.  ft  O.  B.  Co.  V.  White,  6  Lea,l640:  Bast  Tennessee, 
V.  ft  O.  B.  Go.  V.  Pratt,(86  Tenn.  0. 

Under  the  provlsionE  of  the  Tennessee  statute^ 
when  the  motion  of  ithe  train  is  reversed,  the  en* 
gine  must  be  placed  on  the  other  end  of  the  irain 
with  a  lookout  ahead,  or  else  the  company  must 
take  the  consequenoee.  Knoxville,  C.  G.  ft  L.  B. 
Go.  V.  Aouff,  02  Tenn.  20;  Little  Book  ft  M.  B.  Go.  v. 
Wilson,  18  L.  B.  A.  864, 00  Tenn.  271. 

And  contributory  negligence  will  not  defeat  a 
recovery  but  may  mitigate  damages.  Naafaville  ft 
a  B.  Go.  V.  Smith,  6  Heisk.  174;  ChattanooiraR.  Go. 
▼.  Walker,  11  Heisk.  883:  East  Tennessee,  T.  ft  G. 
B.  Co.  V.  Humphreys,  12  Lea,  200;  Chesapeake,  O.  ft 
8.  W.  B.  Co.  V.  Foster,  88  Tenn.  672. 

And  in  East  Tennessee  ft  O.  R.  Go.  v.  St  John, 
6  Sneed,  624. 78  Am.  Dec.  140,  it  was  held  that  the 
liability  for  failing  to  keep  a  lookout  for  a  boy 
asleep  on  the  track  was  the  same  as  under  the  stat- 
ute. 

In  the  case  of  a  train  breaking  in  two,  It  was  held 
that  the  statute  was  not  applicable,  but  that  the 
common  law  was  the  same,  and  contributory  neg^ 
ligenoe  could  be  considered  in  mitigation  of  dam- 
ages. Patton  V.  East  Tennessee,  V.  ft  G.  B.  Oo.  11 
L.  B.  A.  184, 80  Tenn.  87a 

In  Louisville  ft  N.  B.  Go.  v.  Bobertaon,  9  Heisk. 
276,  it  was  held  that  the  statute  did  not  apply  where 
an  employ 6  in  the  yard  was  injured  while  engaged 
in  his  duties  In  making  memorandum. 

And  under  the  statute  imposing  liability  for  fail* 
ure  to  keep  lookout  for  stock  this  means  only  at 
the  place  where  the  accident  occurred  and  not  all 
along  the.  line.  Louisville  ft  V.  B.  Go,  v.  Stone,  7 
Heiek.  468. 

And  when  headlight  is  obscured  by  rain,  the 
company  Is  not  liable  under  the  statute  for  kllHng 
stock.    Louisville  ft  N.  B.  Go.  v.  Helton,  2  Lea,  882. 

In  Byrne  v.  Kansas  City,  Ft.  &  ft  IL.  B.  Co. 
(Tenn.)  24  L.  B.  A.  006,  It  was  held  that  the  precau- 
tions required  by  the  statute  were  not  neoeasary 
where  a  person  suddenly  got  on  the  track  before 
the  signal  could  be  given  or  means  applied  to  atop 
the  train. 

And  under  the  Tennessee  statute  the  lookout  for 
stock  need  only  be  on  the  track  and  not  over  the 
entire  right  of  way.  Louisville,  N.  ft  G.  S.  B.  Co.  v. 
Beidmond,  11  Lea,  206. 

In  this  note  cases  in  regard  to  lookouts  on  tralna 
making  flying  switches  are  not  included— for 
which  see  note  to  Kentucky  Gent.  B.  Go.  v.  Smith, 
(Ky.)  18  L.  B.  A.  63.  Bee  also  Wallace  v.  City  ft  8.  B. 
Co.  (Or.)  poA,  668.  as  to  care  required  to  avoid  Injury 
to  ehlldren  oa  the  traok.  L  T. 
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flift,  71  m.  177 ;  Chicago,  R,  L  d  R  R.  Co. 
▼.  Bdl,  70  111.  102 :  Toledo,  R  S  W.  It.  Co, 
▼.  /2f^,  47  111.  614 ;  SouihtoesUm  R.  Co.  v. 
ffankenon,  61  Oa.  114.  We  are  unable  to 
understand  how,  upon  principle,  the  case  of 
one  who  is  asleep  on  the  track  can  be  assim- 
ilated, as  argued,  to  that  of  a  self-imposed 
disability  of  intoxication,  which,  as  we  have 
seen  by  all  of  the  authorities,  stands  upon 
its  own  peculiar  ground.  Being  on  the  track 
is  not  itself  negligence  {Troy*i  Oase),  and, 
if  such  a  person  is  unexpectedly  overcome  by 
sleep,  his  disability  cannot  be  said  to  have 
been  self- imposed.  Neither  are  we  able  to 
see  how  the  case  of  a  deaf  mute  walking  on 
the  track  can  be  likened  unto  that  of  a  per- 
son who  is  lyine  there  stupefied  by  strong 
drink.  A  high  degree  of  care  is  required  of 
one  who  is  deaf,  imd  who  places  himself  in 
a  position  of  known  danger.  Still,  if  the 
engineer  can,  by  reasonable  diligence,  dis- 
coyer  him  on  the  track  and  his  insensibility 
to  danger,  the  disability  being  involuntary, 
he  is  entitled  to  recover.  Nor  can  we  per- 
ceive any  similarity  between  the  intoxicated 
man  and  a  cow  that  has  strayed  upon  the 
track,  the  cow,  of  course,  not  being  the  au- 
thor of  its  insensibility  to  danger,  and  the 
owner  really  guilty,  as  is  hield  "by  this  court, 
of  no  negligence  whatever  in  turning  his 
cattle  out  to  graze. 

The  principle  of  which  we  are  speaking 
has  never  been  denied  by  this  court  as  a  dis- 
tinct ground  of  decision,  though  the  case  of 
a  drunken  man  was  used  in  Deans*  Case,  107 
N.  C.  686,  as  one  of  the  illustrations  of  cer- 
tain very  important  principles  in  the  law  of 
neglieenoe, which  it  will  be  seen  hereafter 
ve  fully  approve.  The  point  did  not  arise 
in  that  case,  as  it  was  not  found  or  admitted 
that  the  deceased  was  intoxicated,  and  the 
raling  below  was  simply  to  the  effect  that, 
npon  the  whole  testimony,  the  defendant 
owed  no  duty  to  look  out  and  discover  tres- 
passers upon  the  track,  and  therefore  was 
not  guilty  of  negligence.  The  ruling  of  his 
honor  was  rcgundless  of  the  fact  whether  the 
deceased  was  drunk  or  sober,  and  it  was  nee- 
eflsar]^  that  this  court  should  declare  the  duty 
of  railroad  companies  as  to  persons  on  the 
track  at  places  other  than  crossings,  and  also 
to  discuss  the  doctrine  of  contributory  neg- 
ligence in  its  relation  to  the  principle  com- 
monly called  the  **  Rule  in  Daviee  v.  Mann. " 
The  language  used  in  the  opinion  is  as  fol- 
lows ;  *  If  the  engineer  discover,  or,  by  rea- 
Bonable  watchfulness,  may  discover,  a  person 
lying  upon  the  track  asleep  or  drunk,  or  see 
a  human  being  who  is  known  by  him  to  be 
insane  or  otherwise  insensible  to  danger,  or 
nnable  to  avoid  it,  upon  the  track  In  his 
front,  it  is  his  duty  to  resolve  all  doubts  in 
favor  of  the  preservation  of  life,  and  imme- 
diately use  every  available  means,  short  of 
imperiling  the  lives  of  passengers  on  his 
train,  to  stop  it."  From  this  language  it 
might  be  inferred  that  the  duty  of  the  en- 
gineer begins  only  upon  the  discovery  of  tlie 
person  in  danger ;  for,  until  he  does  discover 
nim,  the  duty  of  resolving  all  doubts  in 
favor  of  his  preservation  from  danger  cannot 
▼ery  reasonably  arise.  Taken,  however,  in 
toonection  wiui  other  parts  of  the  opinion 
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and  the  declaration  of  the  court  in  subse- 
quent cases,  it  cannot  be  doubted  that  it  was 
intended  to  declare  the  duty  of  keeping  a 
proper  lookout  for  all  persons  who  may  be 
on  the  track.  The  declaration,  however,  of 
a  duty,  and  the  effect  of  intoxication  in 
contributory  negligence,  are  very  different 
things;  and  the  latter  question  was,  for  the 
reasons  above  mentioned,  not  presented  to 
the  court.  It  is  true  that  from  the  opinion 
it  might  be  inferred  that  intoxication,  if  it 
had  been  found  as  a  fact,  would  have  excused 
the  negligence  of  the  deceased ;  but,  as  we 
have  said,  this  particular  point  was  not  de- 
cided, nor  do  tne  authorities  cited  in  the 
opinion  support  this  view.  Let  us  examine 
these  cases.*  In  Houston  d  T.  C.  R.  Co.  v. 
Smith,  02  Tex.  179,  the  injury  was  inflicted 
upon  a  man  who  was  walking  upon  the  rail- 
road track,  and  was  negligent.  He  was  held, 
under  the  circumstances,  to  be  guilty  of  con- 
tributory negligence,  and  it  is  to  be  noted 
that  there  was  evidence  tendingto  show  that 
he  was  intoxicated.  In  Lake  Shore  d  M,  S. 
R,  Co.  V.  Miller,  20  Mich.  279,  the  action 
was  brought  for  injuries  received  by  the 
plaintiff  in  a  collision  between  a  locomotive 
and  the  wagon  in  which  the  plaintiff  was 
ridiner.  There  was  nothing  in  tbe  case  about 
intoxication ;  but,  in  the  course  of  his  learned 
opinion.  Judge  Christiancy,  in  discussing 
the  general  subject  of  negligence,  remarked 
that,  if  the  engineer  ''sees"  a  person  in  peril 
on  the  track  whom  he  has  reason  to  believe 
to  be  badly  intoxicated  or  otherwise  insen- 
sible to  danger,  he  must  use  all  the  means 
in  his  power  to  stop  the  train  and  avoid  a 
collision.  In  East  Tennessee  d  O.  R.  Co.  t. 
8t.  John,  0  Sneed,  024,  78  Am.  Dec.  149,  the 
accident  complained  of  was  to  a  child  eis^ht 
years  of  age ;  and  in  Meeks  v.  Southern  foe. 
R.  Co.  06  Cal.  018,  88  Am.  Rep.  67,  the  ac- 
cident was  to  a  child  six  or  seven  years  of 
age.  In  neither  of  these  cases  was  the  effect 
of  intoxication  discussed,  and  they  were  evi- 
dently cited  for  the  purpose  of  sustaining 
the  rule  imposing  the  duty  upon  the  engineer 
of  keeping  a  lookout  for  persons  along  the 
line  of  the  track,  and  upon  that  question  they 
are  in  point.  To  the  same  effect  is  the  much- 
cited  case  of  Ishell  v.  Neut  York  d  N.  H.  R. 
Co.,  27  Conn.  898,  71  Am.  Dec.  78;  but,  as 
bearing  upon  the  particular  question  under 
consideration,  it  may  be  noted  that  the  action 
was  brought  for  the'  killing  of  cattle  stray- 
ing upon  the  track,  and  that  the  duty  which 
the  law  imposes  upon  an  intoxicatea  person 
was  in  no  way  involved  in  the  decision.  The 
following  language,  however,  appears  in  the 
discussion  of  the  general  subject :  **  Or  if  an 
intoxicated  man  is  lying  in  the  traveled  part 
of  the  highway,  helpless,  if  not  unconscious, 
must  I  not  use  care  to  avoid  him?  May  I  say 
that  he  has  no  right  to  incumber  the  high- 
way, and  therefore  carelessly  continue  my 
f progress,  regardless  of  consequences?  Or, 
f  such  a  man  has  taken  refuge  in  a  field  of 
grass  or  a  hedge  of  bushes,  may  the  owner 
of  a  field,  knowing  the  fact,  continue  to  mow 
on  or  fell  trees,  as  if  it  was  not  so?  Or  if 
the  intoxicated  man  1ms  entered  a  private 
lane  or  byway,  and  will  be  run  over  if  the 
owner  does  not  stop  his  team  which  is  pass- 
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Inff  through  It,  must  he  not  stop  them?** 
We  have  quoted  the  entire  paragraph,  so  that 
it  can  be  readily  seen  that  this  dictum  (and 
It  is  nothing  more)  really  means,  what  we 
all  concede,  that,  if  such  an  intoxicated  per- 
son is  discovered,  it  is  a  duty  dictated  by 
humanity,  as  well  as  the  law,  to  avoid  in- 
flicting an  injury  upon  him.  If  this  is  not 
so,  what  meaning  is  to  be  attached  to  the 
words  "carelessly  continue  my  progress," 
** knowing  the  fact,"  and  "does  not  stop 
them?"  When  Mr.  Wood  (vol.  2,  p.  1464) 
speaks  of  the  duty  which  is  due  to  persons 
lying  on  the  track  in  connection  with  a  child 
or  an  animal,  he  verv  clearly  did  not  intend 
to  say  that,  when  a  drunken  man  is  not  dis- 
covered, he  is  to  be  absolved  from  the  conse- 
quences of  hit  own  negligence,  as  the  onlv 
case  he  refers  to  of  persons  lying  on  the  track 
is  Uie  case  of  MeekB  v.  Southern  Pae.  B,  Co, , 
iupra,  where  a  child  lying  on  the  track  was 
run  over  and  injured.  That  he  did  not  mean 
that  a  drunken  man  would  be  excused  from 
exercising  the  same  care  that  is  required  of 
a  sober  man  is  evident  from  his  explicit  state- 
ment of  the  contrary  doctrine,  which  we  have 
heretofore  quoted,  and  which  is  sustained  by 
all  of  the  authorities.  This  is  also  perfectly 
manifest  from  the  fact  that  on  the  very  next 
page  he  quotes  with  approval  that  part  of 
the  opinion  in  Lake  Share  dk  M,  S,  B.  Go.  y. 
Miller,  supra,  which  contains  the  language 
of  Judge  Christiancy  to  which  we  have  re- 
ferred, and  which  indicates  that  the  railroad 
company  is  only  liable  for  the  failure  of  duty 
after  discovery  of  the  drunken  man.  The 
author  says:  "And  this,  we  believe,  is  an 
accurate  statement  of  the  duty  of  railway 
companies  under  the  circumstances  referred 
to.^  It  is  manifest  from  this  examination 
that  these  cases  do  not  sustain  the  proposition 
that  an  intoxicated  person  is  absolved  from 
the  duty  of  ezercisin?  ordinary  care,  and  it 
is  but  proper  to  say  that  they  were  probably 
cited  for  the  purpose  of  sustaining  the  gen- 
eral principles  laid  down  in  the  extract 
which  we  have  quoted. 

Having  shown,  we  think  conclusively, 
no<i  merely  by  the  weight  but  by  the  entire 
course  of  judicial  opinion,  that  the  self-im- 
posed disability  of  intoxication  affords  no 
more  excuse  in  the  law  of  negligence  than  it 
does  in  the  criminal  law,  we  cannot  under- 
stand how  we  could  be  justified  in  the  abroga- 
tion of  this  principle,  which  has  stood  for 
centuries,  simply  by  reason  of  what  may  be 
implied  from  the  language  of  an  opinion  in 
a  case  that  did  not  distinctly  raise  the  ques- 
tion. This,  it  seems  to  us,  would  not  be 
following  the  doctrine  of  stare  deems,  and 
the  argument  that  a  court  can  arbitrarily  re- 
ject a  fundamental  principle  of  law  by  call- 
ing it  a  fiction  is,  we  think,  wholly  inad- 
missible. If  we  can  do  this,  there  is  no 
reason  why  the  same  principle  may  not  be 
rejected  as  a  fiction  in  the  criminal  law ;  and, 
indeed,  we  do  not  see  why  we  could  not  dis- 
pose of  any  other  well-grounded  rule  of  law 
In  the  like  summary  manner.  The  supposed 
analogy  with  the  principle  of  equity  which 
relieves  a  wholly  intoxicated  person  against 
the  consequences  of  his  contracts  cannot  be 
supported.     Equity  ihields  him  in  such 
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cases  when  he  has  been  imposed  upon  by  rem* 
son  of  such  incapacity,  but  neither  equi^ 
nor  law  ever  converts  intoxication  into  a 
sword,  by  means  of  which  a  drunken  man 
can  make  a  profit  out  of  his  self-imposed  dis- 
ability, when  a  sober  man,  under  tlie  same 
circumstances,  would  be  entitled  to  no  re- 
lief. It  .would,  as  Mr.  Beach  says,  be  a 
strange  law  that  would  enable  a  drunken 
man  to  recover  when  under  the  same  circum- 
stances a  sober  man  would  be  denied  all 
redress ;  and  there  certainly  can  be  no  more 
inhumanity  in  denying  a  recovery  to  one 
who,  by  an  act  done  in  his  intoxicated  con- 
dition, might  probably  contribute  to  the 
wrecking  of  a  train  and  the  destruction  of 
the  lives  of  passengers,  than  to  hang  a  man 
for  murder  committed  while  wholly  uncon- 
scious of  his  act,  bv  reason  of  the  influence 
of  strong  drink.  The  law  does  not  treat  such 
unfortunate  persons  who  may  be  on  the  track 
as  outlaws.  On  the  contrary,  Uiis  court  and 
several  others  have  declared  it  to  be  the  duty 
of  the  engineer  to  keep  a  vigilant  lookout 
for  them  and  all  other  persons ;  but,  when 
he  fails  to  discover  them  by  the  omission  of 
ordinary  care  (and  this  is  the  measure  of  his 
duty,  —Deans*  Case,  supra;  McAdoo  v.  Rich- 
mond  d  J),  B.  Co,  105  N.  C.  140),  there 
would  seem  to  be  no  injustice  in  denying  a 
recovery  to  one  who  has  voluntarily  stupefied 
his  senses,  so  na  to  be  unable  to  provide  for 
his  own  safety.  The  engineer  is  running  a 
train  over  his  own  right  of  way,  and  by  an 
inadvertence,  which  amounts  simply  to  the 
failure  to  use  ordinary  care,  fails  to  discover 
a  person  who  really  has  no  right  to  be  on 
the  track,  and  who  he  cannot  reasonably  an- 
ticipate will  make  it  a  place  of  drunken  re- 
pose. The  engineer,  when  he  discovers  the 
man,  uses  every  means  in  his  power  to  avoid 
the  injury.  The  man,  had  he  been  sober, 
could  easily  have  escaped ;  but,  by  reason 
of  the  self-imposed  disability  of  intoxica- 
tion, makes  no  effort  to  do  so.  Can  there  be 
anything  wrong  in  refusing  to  cast  upon  the 
defendant  the  whole  responsibility  of  the 
collision,  and  making  it  pay  for  an  accident 
which  would  not  have  happened  had  the  de- 
ceased been  sober,  and  for  which  had  he  been 
sober,  he  could  not  have  maintained  an  ac- 
tion? The  law  is  just,  as  well  aa  humane, 
and  denies  a  recovery  under  such  circum- 
stances. Such  has  always  been  the  law  both 
in  England  and  America.  It  has  been  ap- 
provea  by  such  great  jurists  as  Ruffln,  Na^, 
Pearson,  and  their  distinguished  successors, 
and  we  feel  that  we  are  treading  upon  safe 

ground  when  we  follow  in  their  footsteps. 
I  the  legislature  sees  fit  to  change  the  law 
in  this  respect,  it  has  the  power  to  do  so, 
but  we  do  not  think  that  so  radical  a  chanee 
in  the  law  of  negligence  should  be  wrought 
by  what  we  cannot  nelp  thinking  would  be 
"judicial  legislation." 

As  we  have  already  intimated,  the  fact 
that  the  elementary  principle  referred  to 
seems  to  be  seriously  disputed  is  the  only 
reason  we  have  said  so  much  in  its  support, 
aa  we  believe  it  to  be  established  beyond  all 
question  by  the  consensus  of  judicial  decis- 
ion, as  well  as  the  opinion  of  all  of  the  au- 
thors upon  the  subject.    If,  then,  the  same 
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degree  of  care  is  required  of  the  deceased 
*aB  is  required  of  a  sober  man  under  the  same 
circumstances,"  it  is  plain  tliat  his  negli- 
gence was  concurrent  with  that  of  the  en- 
gineer, and  he  was  therefore  guilty  of  con- 
tributory negligence.  MeAdoo's  (hae,  supra, 
and  the  authorities  cited.  Indeed,  as  we 
^hall  hereafter  see,  his  negligence,  operating, 
as  it  did,  up  to  the  moment  of  the  collision, 
and  after  the  decisiye  negligence  of  the  en- 
gineer, was  really  subsequent  negligence, 
and  goes  far  beyond  what  is  sufficient  to  bar 
a  recovery.  Had  the  deceased  been  looking 
and  listening,  as  he  was  required  to  do,  he 
would  have  had  ample  time  to  have  escaped 
from  his  peril  after  the  engineer  had  passed 
the  point  when  his  efforts  would  have  b«en 
imavailinff  to  save  him.  Under  this  view, 
faebeine,  In  contemplation  of  the  law,  able 
to  avoia  the  consequences  of  the  prior  negli- 
gence of  the  defendant,  it  would  seem  that, 
if  the  train  had  been  injured  by  the  obstruc- 
tion, his  negligence  would  have  been  the 
proximate  cause  of  the  accident,  and  the  de- 
fendant, and  not  the  deceased,  would  have 
been  entitled  to  recover.  A  sober  man,  as 
we  have  seen  very  clearly,  could  not  have 
recovered ;  and  is  a  premium  to  be  offered  to 
negligence,  caused  by  the  self-imposed  dis- 
ability of  drunkenness,  which  prevents  one 
from  usine  ordinary  care  bv  looking  and 
listening  u)r  the  approach  oi  trains  which 
be  is  bound  to  know  the  defendant  has  a  right 
to  run,  and  will  run,  over  its  own  properly, 
in  the  pursuit  of  its  legitimate  business?  In 
this  case  there  is  a  total  absence  of  testimony 
tending  to  show  that  tlie  conduct  of  the  eu- 
^ineer  was  wsnton  or  willful,  and  his  testi- 
mony to  the  effect  that  he  sounded  the  alarm, 
^and  applied  the  brakes,  and  used  all  other 
means  under  his  control  to  avoid  the  accident, 
as  soon  as  he  discovered  the  deceased  lying 
•on  the  track,  is  wholly  uncontradicted.  The 
action,  then,  being  founded  upon  the  failure 
to  use  ordinary  care,  is  subject,  of  course, 
to  the  defense  of  contributory  negligence, 
and  we  cannot  conceive  of  a  plainer  case  than 
the  one  now  before  us.  We  feel  very  sure 
that  his  honor's  failure  to  apply  the  princi- 
ple which  we  have  been  discussing  entitles 
the  defendant  to  a  new  trial. 

3.  While  the  foregoing  considerations  are, 
in  our  opinion,  suincient  to  dispose  of  this 
appeal,  we  deem  it  our  duty,  in  view  of  the 
argument  of  counsel,  to  express  our  approval 
•of  certain  general  principles  laid  down  in 
Ikan^s  Case,  and  also  our  views  as  to  how 
they  should  be  applied.  TiCavinff,  then,  the 
facts  of  this  particular  case  behind  us,  we 
will  state  that  one  of  the  princi  pies  referred 
to  is  that  which  imposes  upon  the  engineer 
"Of  a  railroad  train  the  duty  of  keeping  a 
▼igilant  lookout  on  the  track,  in  order  to 
discover  and  avoid  any  obstructions  that  may 
he  encountered  thereon.  This  duty  is  due 
to  the  passengers,  and,  when  consistent  with 
the  necessary  attention  of  the  engineer  and 
-other  employes  on  the  engine  t.o  its  safe  and 
proper  management,  the  duty  is  likewise 
due  to  the  owner  of  cattle  running  at  large, 
to  the  owner  of  other  property  which,  under 
^^ertain  circumstances,  may  be  on  tlie  track, 
^d  also,  as  a  general  rule,  to  persons  who 
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may  be  on  the  same  at  places  other  than  ci^ss- 
ings.  When,  under  the  particular  circum- 
stances of  a  case,  such  property  or  persons 
may,  by  the  exercise  oi  ordinarv  care,  be 
discovered  in  time  to  avoid  a  collision,  the 
failure  to  exercise  such  ordinarv  care  is  neg- 
ligence, and  the  plaintiff  will  be  entitled  to 
recover,  unless  he  has  been  guilty  of  con- 
tribntorv  negligence.  Of  course,  where  a 
person  is  discovered,  and  is  apparently  not 
unconscious  of  danger,  it  is  to  be  presumed 
that  he  will  observe  ordinary  caution,  and 
the  engineer  is  not  required  to  stop  the  train. 
Although  this  principle,  as  applied  to  per- 
sons on  the  track,  does  not  generally  prevail, 
there  seems  to  be  a  arrowing  disposition  on 
the  part  of  the  courts  to  recognize  it  as  a 
common-law  duty,  and  in  Georgia  and  Ten- 
nessee it  has  been  imposed  by  statute. 

In  Tennessee,  however,  it  was  said  by 
Lurton,  Ch.  J.  (Patton  v.  Sast  Tennessee, 
V,  A  G,  R,  Co.  89  Tenn.  370,  12  L.  R.  A. 
184.  See  also  St,  John's  Case,  supra),  that 
such  is  the  law  without  reference  to  the  stat- 
ute, and  he  quotes  with  approval  the  lan- 
guage of  Mr.  Wood,  who  says  ''that  a  rail- 
road company  is  bound  to  keep  a  reasonable 
lookout  for  trespassers  upon  its  track,  and  is 
bound  to  exercise  such  care  as  the  circum- 
stances require  to  prevent  iniury.  ^  2  Wood, 
Railway  Law,  1267.  This  language  is  also 
quoted  with  approval  by  the  supreme  court 
of  West  Virginia,  and  a  recoverv  was  sus- 
tained, upon  the  same  principle,  for  injuries 
to  a  child  trespassing  upon  the  track.  Gunn 
V.  0/Uo  River  R  Go.  86  W.  Va.  165.  To  the 
same  effect  is  Meeks  v.  Southern  Pae.  B.  Co. , 
^upra,  and  other  cases. 

This  ruling  on  our  part  is  supported  by 
the  plain  intimation,  if  not,  indeed,  the  de- 
cision, of  this  court  in  Trof/  v.  Cape  Fear  4b 
F.  V.  R.  Co. ,  supra,  in  which  it  is  said  that 
a  person  walking  upon  a  railroad  track  is 
not  guilty  of  contributory  negligence  per 
se,  nor  does  such  a  *  technical"  trespass  re- 
lieve the  railroad  company  of  the  duty  of 
exercising  ordinary  care  to  avoid  the  inflic- 
tion of  injury,  provided  such  person,  after 
he  gets  on  the  track,  does  nothing  '^  positive 
or  negative  to  contribute  to  the  immediate 
injury. "  The  court  adopts  the  principle  laid 
down  in  the  leading  case  of  Houston  i  T.  C. 
R.  Go.  Y.  Sympkins,  supra,  and  it  may  be 
well  to  reproduce  an  extract  from  the  opin- 
ion in  that  case.  The  court  said :  **  In  our 
opinion,  there  is  a  distinction  between  the 
dutv  devolving  on  the  owners  of  land  on 
which  there  is  a  dangerous  excavation  and 
that  devolving  on  a  corporation  invested  by 
law  with  the  extraordinary  power  of  travers- 
ing the  country  with  huge  cars,  whose  prog- 
ress is  everywhere  attended  with  danger. 
Thev  who  place  such  dangerous  machines  in 
motion  should,  we  think.  Tie  required  to  take 
precautions  against  their  injuring  any  one 
who  may  happen  to  be  in  their  patliwav. 
'The  care  in  conducting  any  business  should 
be  proportionate  to  its  dangerous  nature. 
Gorman  v.  Pacific  Railroad,  26  Mo.  448,  72 
Am.  Dec.  220. '  The  extent  of  the  precaution 
required  of  a  railroad  company  depends  on 
all  the  circumstances.  The  regulation  of 
railroads  exact  watchfulness  of  the  engineen^ 
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udd  this  rale  should  operate  for  the  benefit 
of  the  public  as  well  as  the  company. 

"  Anthorities  are  not  lackins^  in  support  of 
the  position  that  a  'reasonable  lookout,  *  vary- 
ing according  to  the  danger  and  all  the  sur- 
rounding circumstances,  is  a  duty  always 
devolving  on  those  in  charge  of  a  train  in 
motion.  Baltimore  db  0.  R.  Go,  v.  State,  86 
Md.  866 :  Harlan  r,  St.  Louis,  K,  0,  d  iT. 
B.  Co,  65  Mo.  22 ;  Ricke  v.  Pacifle  B,  Co,  64 
Mo.  480.  The  duty  of  watchfulness  has  often 
been  enforced  against  railroads  in  cases  of 
injuries  to  cattle  trespassing  on  their  tracks, 
and  that,  too,  in  the  absence  of  any  statutory 
provision,  or  In  cases  outside  of  the  statute. 
We  prefer  that  line  of  decisions  holding  rail- 
roads bound  to  exercise  their  dangerous  bus- 
iness with  due  care  to  avoid  injury  to  others, 
as  correct  in  principle  and  sound  in  policy, 
and  as  protecting  even  a  trespasser  who  is  not 
guilty  of  contributorjT  negligence."  These 
principles,  when  applied  with  a  proper  re- 
gard to  the  defense  of  contributory  negli- 
gence, commend  themselves  to  our  judgment 
as  just  as  thev  are  humane,  and  they  are  es- 
pecially applicable  to  railroads  operating 
within  our  state,  where,  as  a  matter  of  com- 
mon knowledge,  the  use  of  their  tracks  by 
pedestrians  is  tacitly  acquiesced  in.  TVe  can 
see  no  hardship  in  exacting  this  duty  of  en- 
gineers, and  holding  their  principals  respon- 
sible when  they  fail  to  exercise  due  care  in 
discovering  and  avoiding  injuries  to  help- 
less persons  between  crossings,  who  are  in 
plain  view  upon  their  tracks;  and  this  is 
really  the  duty  imposed  upon  them  in  sudi 
cases.  As  we  have  stated,  this  duty  has  been 
established  by  several  decisions  of  this  court, 
and  at  the  present  term  we  enforced  it  in  the 
case  of  an  injury  to  a  child  of  tender  years, 
who  could,  by  the  exercise  of  ordinary  care, 
have  been  discovered  by  the  engineer.  Bot- 
Uma  y.  Seaboard  dk  B.  B,  Co,  (N.  C.)  19  8. 
B.  Bep.  780.  We  see  no  reason  to  reverse 
our  former  rulings  upon  this  important  sub- 
ject, simply  because  in  some  of  the  other 
states  a  contrary  doctrine  is  held.  We  be- 
lieve that  they  are  founded  upon  principle, 
M  well  as  respectable  authority;  and  for 
these  reasons,  as  well  as  a  due  regard  to  the 
doctrine  of  stare  decisis,  we  should  adhere  to 
the  principles  therein  enunciated. 

4.  We  have  thus  dwelt  upon  the  existence 
and  nature  of  this  duty,  because  it  is  im- 
possible to  discuss  the  doctrine  of  contribu- 
tory negligence,  even  to  a  limited  extent, 
unless  we  have  a  clear  conception  of  this 
constituent  element,  as  well  as  of  other  terms 
and  definitions  relating  to  the  subject.  In- 
deed, it  may  be  safely  remarked  that  no 
science  is  more  dependent  upon  the  accuracy 
of  its  terms  and  definitions  than  that  of  the 
law.  Looseness  of  language  and  dicta  in 
ludicial  opinions,  either  silently  acquiesced 
In  or  perpetuated  by  inadvertent  repetition, 
often  insidiously  exert  their  influence,  until 
they  result  in  confusing  the  application  of 
the  law,  or  themselves  become  crystalized 
into  a  kind  of  authority,  which  the  courts, 
without  reference  to  true  principle,  are  con- 
strained to  follow.  These  observations  are 
particularly  applicable  to  the  doctrine  of 
contributory  negligence,  and  especially  in 
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its  relation  to  what  is  generally  called  tho- 
*'Rule  of  Da  vies  v.  Jfann."    All  along  the- 
highway  of  judicial  decision  we  find  it  so- 
strewn  with  the  wrecks  of  overraled  cases, 
exploded  dicta,  and  condemned  or  qualified 
expressions,  that  we  are  inclined  to  sym- 
pathize in  the  despairing  remarks  of  Judg^ 
Thompson  that  ''the  whole  subject  of  con- 
tributory negligence  remains  in  a  state  of^ 
great  confusion  and  uncertainty.  *    2  Thomp. 
^6£»>  8  '^'    ^-   Beach,  Mr.  Patterson,  and 
some  other  writers  attribute  much  of  thia- 
obscurity  to  improper  definitions  of  the  rula- 
in  Dames  v.  Mann,  and  we  think,  with  them, 
that  it  is  simply  a  means  of  determining^ 
whether  the  plaintiff's  negligence  is  a  re- 
mote or  a  proximate  cause  of  the  injury. 
Before  the  introduction  of  the  rule,  any  neg- 
ligence on  the  part  of  the  plaintiff,  which 
in  any  degree  contributed  to  the  accident, 
was  judicially  treated  as  a  proximate  cause, 
and    constituted    contributory    negligence, 
which  barred  a  recovery.     DaweU  v.  General 
Steam  Nav.  Go,  6  El.  &  Bl.    195.     Several 
reasons  have  been  assigned  in  support  of  this 
principle,  one  of  which  is  that  a  court  of 
law,  unlike  a  court  of  admiralty,  has  ''no- 
scales  to  determine   in  such  cases  whos» 
wrongdoing  weighed  most  in  the  compound 
that  occasioned  the  mischief,"  and  therefore, 
if  the  plaintiff  were  allowed  to  recover,  "it 
might  be  that  he  would  obtain  from  the  other 
party  compensation  for  his  own  misconduct.  ^ 
2  Thomp.  Neg.  1146-1154.     This  was  con- 
sidered  a  harsh  rule,  as  it  left  the  plaintiff' 
to  bear  all  the  damages,  although  he  maj 
have  been  but  remotely,  and  consequently^ 
but  slightly,  in  fault.    The  doctrine,  how- 
ever, was  qualified  by  the  ruling  in  Datie^ 
y.   Mann\  and  it  was  determined  that,  al- 
though the  plaintiff  was  guilty  of  a  want  of 
ordinary  care  in  contributing  to  the  injury, 
yet  this  would  not  prevent  nim  from  main- 
taining an  action  if  the  defendant  might 
have  avoided  the  injury  by  the  exercise  of 
ordinary  care  on  his  part.    Much  confusion, 
as  we  have  seen,  has  resulted  in  the  applica- 
tion of  this  principle,  and  it  has  been  claimed 
to  be  authority  for  the  doctrine  of  comparative- 
negligence,  and  it  has  also  been  criticised  a» 
practically  abolishing  the  doctrine  of  con- 
tributory negligence  altogether.    A  very  rea- 
sonable explanation  of  it  is  made  by  Mr. 
Patterson,  however,  who  says:    "The  rule 
has  been  misunderstood  and  misapplied.     It 
means  only  that  that  negligence  upon  the 
part  of  the  plaintiff,  which  bars  his  recovery 
from  the  defendant,  must  have  been  a  proxi- 
mate cause  of  the  injury,  and  that  It  is  not. 
a  proximate,  but  only  a  remote,  cause  of  the 
injury  when  the  defendant,  notwithstanding 
the  plaintiff's  negligence,  miffht,  by  the  ex- 
ercise of  ordinary  care  and  skill,  have  avoided 
the  inlury.    Thus  stated,  the  rule  is  consist- 
ent with  the  theory  upon  which  the  doctrine 
of  contributory  negligence  is  based,  and  fur- 
nishes no  support  for  that  of  comparative 
negligence."    Patterson,  Railway  Accident 
Law,   61.     Mr.    Beach  expresses  the  same 
view,  and  adds  that  "the  attempts  of  the^ 
judges  to  ring  a  new  change,  or  to  find  som» 
novel  and  original  phrase  in  which  to  ex- 
press the  rule  that,  whenever  the  negligence 
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of  a  plaintiff  proximately  contributes  to  cause 
the  islury  for  which  he  seeks  to  recover  dam- 
ages, ne  has  no  cause  of  action,  has  thrown 
the  law  into  confusion."  Beach,  Contrib. 
Neg.  p.  88;  Pollock,  Torts,  295;  Bishop, 
NonCont.  L.  459;  2  Wood,  Railway  Law, 
1447 ;  Whart.  Neg.  828 ;  4  Am.  <&  Eng.  Edcv- 
clop.  Law,  18,  19,  27,  noUs.  It  must  also  be 
obserred  that  shortly  after  the  decision  of  Da- 
tieg  v.  Mann,  Lord  Campbell,  in  6  El.  &  Bl. 
195,  understood  the  doctrine  to  be  the  same 
as  stated  above.  These  views  have  been  dis- 
tinctly adopted  by  this  court  in  several  cases, 
and  are  well  expressed  in  Farmer  v.  Wil- 
mingUm  it  W.  B.  Go, ,  es  N.  C.  564,  in  which 
Mr.  Justice  Ashe  states  that  whether  the 
plaintiff  was  guilty  of  contributory  negli- 
gence depends  upon  whether  his  act  **  was  a 
proximate  or  a  remote  cause.  If  the  act  is 
directly  connected,  so  as  to  be  concurrent 
with  that  of  the  defendant,  then  his  negli- 
gence is  proximate,  and  will  bar  his  recov- 
ery; but,  where  the  negligent  act  of  the 
plaintiff  precedes  in  point  of  time  that  of 
the  defendant,  then  it  is  held  to  be  a  remote 
cause  of  the  injury,  and  will  not  bar  a  re- 
covery, if  the  injury  could  have  been  pre- 
vented by  the  exercise  of  reasonable  care  and 
prudence  on  the  part  of  the  defendant.  ** 
Thomp.  Neg.  1167,  note  8;  Qunter  v.  Wicker, 
mpra;  Doggeit  v.  Richmond  dk  D.  R.  Co,  78 
:N.  C.  805 ;  RoberU  v.  Richmond  d  D.  R.  Co. 
88  N.  C.  560. 

Thus,  it  appears  that,  where  the  doctrine 
of  Datiea  v.  Mann  is  applicable,  it  excludes 
contributory  negligence ;  and,  if  this  be  so, 
it  would  be  confusing  to  say  that,  notwith- 
standing the  contributory  negligence  of  the 
Slaintiff,  he  may  nevertheless  recover  if  the 
efendant  could,  by  ordinary  care,  have 
avoided  the  injury.  Whether  a  third  issue 
should  be  submitted  is  a  matter  addressed  to 
the  discretion  of  the  judge,  but,  when  he 
does  submit  such  an  issue,  it  will  avoid  dis- 
pute as  to  the  meaning  of  terms  to  omit  the 
word  "contributory. "  This  is  in  accord  with 
the  sufTgestion  of  ,ifr.  Justice  Avery  in  the 
well-considered  opinion  in  McAdoo  v.  Rich- 
mond d  D.  R,   Co. .  supra. 

Recurring,  however,  to  the  main  question, 
it  becomes  important  to  determine  what  is  a 
"proximate  cause,"  within  the  meaning  of 
the  rule,  and  it  was  to  this  point  that  the 
learned  argument  of  counsel  for  the  defend- 
ant was  chiefly  addressed.  In  Farmer  v. 
Wilmington  d  W,  R  Co. ,  supra,  and  the  au- 
thorities cited,  it  will  be  seen  that  this  de- 
pends upon  whether  **  the  negligent  act  of 
the  plaintiff  precedes  in  point  of  time  that 
of  the  defendant ;"  and  this  is  the  view,  ac- 
cording to  Jttdge  Thompson,  which  is  sup- 
ported by  the  weight  of  English  and  Ameri- 
can authorities.  2  Thomp.  Neg.  1157. 
Counsel  insists  that,  until  the  actual  dis- 
covery of  the  person  apparently  in  danger, 
the  neglieence  of  such  person  cannot  be  said 
in  a  legal  sense  to  precede  that  of  the  de- 
fendant; and  therefore,  unless  the  injury 
could  have  been  avoided  by  the  exercise  of 
ordinary  care  after  such  discovery,  the  plain- 
tiff has  no  cause  of  action.  It  must  be  mani- 
fest that,  if  this  is  the  correct  view,  the  rule 
in*  question  would  have  but  little  room  for 
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application ;  for  when  an  engineer  actually 
sees  a  person  apparently  insensible  to  danger, 
and  fails  to  use  ordinary  care  to  avoid  hi» 
injury,  he  is  ^uiltv  of  such  a  reckless  anck 
wanton  disregard  of  human  life  that  his  con- 
duct  is  so  far  regarded  as  willful  as  to  prac- 
tically place  him  entirely  outside  of  the  iaw 
of  negligence.     Beach,    Contrib.   Neg.   55. 
Many  cases  were  cited  by  counsel  in  support 
of  his  proposition,  but,  on  examination,  it 
will  be  seen  tha*^  they  ccme  from  states  where- 
the  duty  of  the  engineer  to  anticipate  and 
keep  a  lookout  for  persons  along  the  line  of 
the  road  is  not  imposed.     The  failure  to  ad- 
vert to  the  nonexistence  of  this  duty  is  but 
an  illustration  of  one  of  the  many  w^s  by 
which  the  doctrine  of  nei^ligence  is  confused. 
In  speaking  of  such  decisions,  a  discriminat- 
ing writer  remarks:    **But  these  cases  may 
rest  on  the  principle  that  it  is  no  want  or 
ordinary  care  not  to  look  out  for  persona- 
where  they  have  no  right  to  be."    And  it  ia 
to  be  noted  that  Judge  Thompson's  ** discov- 
ery clause."   as  Mr.  Beach  disapprovingly 
calls  it  (Beach,  Contrib.  Neg.  55),  seems  to- 
be  based   in  part  upon  this  very  idea.     2^ 
Thomp.  Neg.  p.  1157,  8  7.     Judge  Thomp- 
son, however,  very  candidly  admits  that  his 
view  is  not  sustained  by  the  weight  of  au- 
thority, and,  after  stating  that  ^uie  practi- 
tioner is  concerned  to  know  the  conclusion 
of  the  courts  rather  than  the  views  of  writ- 
ers," proceeds  to  lay  down  the  rule  which- 
omits  the  discovery  feature,  and  which  haa- 
been  literally  adopted  by  this  court  in  Farm- 
ei's  Case,  supra,  and  many  otheis.     That  a 
discovery  of  the  danger  is  not  necessary  to- 
make  Uie  negli^^ence  of  the  plaintiff  a  proxi- 
mate cause  of  the  injury  is  evident  from  the 
case  of  ButterjUld  v.  Forrester,  11  East,  60. 
the  earliest  decision  upon  the  subject  of  con 
tributory  negligence,  as  the  negligence  there 
which  defeated  a  recovery  was  the  failure  of- 
the  plaintiff,  by  the  exercise  of  ordinary  care, 
to  (liscover  and  avoid  a  collision  with  aa^ 
obstruction  which  the  defendant  had  negli- 
gently placed  in  the  street  of  Derby.    So, 
on  the  other  hand,  in  the  case  of  Davies  v. 
Mann,  it  did  not  appear  that  the  defendant 
discovered  the  historic  donkey  fettered  upon 
the  highway,  and  it  seems  that  the  failure  to- 
discover  and  avoid  him  was  the  true  ground 
of  the  action.    It  is  also  to  bo  remarked  that 
in  the  first  case  in  which  the  principle  of' 
Davies  v.  Mann  was  applied  by  this  court  it 
did  not  appear  that  the  defendant  saw  tho 
plaintiff  in  the  place  of  danger ;  and  it  waa^ 
held  that,  although  the  plaintiff  was  negli- 
gent, yet  it  was  previous  to  that  of  the  de- 
fendant, who,  by  the  exercise  of  ordinary 
care,  mi ght  have  avoided  the  inj ury.    Qunter- 
▼.    WiclSr,  supra.     We  think  that  a  plain 
and  simple  statement  of  the  rule  is  to  be 
found  in  Shearman  &  Redfield  in  their  work 
on  Negligence,  volume  1,  §  99.     It  is  that 
''the  party  who  last  has  a  clear  opportunity 
of  avoiding  the  accident,   notwithstanding 
the  negligence  of  his  opponent,  is  considered 
solely  responsible  for  it."    This  is  entirely 
consistent  with  our  doctrine,  as  the  negli- 
gence of  the  party  injured  in  such  a  case  may 
well  be  considered  to  have  preceded  that  o&' 
the  defendant  in  point  of  time.    See  Cooley.^ 
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Torts,  70,  71,  which  is  cited  and  commented 
•upon  in  Clark  v.  Wilmington  d  W,  B.  Co, 
109  N.  C.  449.  14  L.  K.  A.  749;  Bishop 
Non-Cont.  L.  468.  This  view  is  but  another 
way  of  stating  the  principle  that  '^  where  the 
negligence  of  the  person  inflicting  the  injury 
is  subsequent  to  and  independent  of  the  care- 
lessness of  the  person  injured,  and  ordinary 
•care  on  the  part  of  the  person  inflicting  the 
injury  would  hare  discovered  the  careless- 
ness of  the  person  injured  in  time  to  have 
avoided  its  effects,  and  prevented  injuring 
him,  there  is  no  contributory  negligence, 
because  the  fault  of  the  injured  party  be- 
•comes  remote  in  the  chain  of  causation. "  The 
foregoing  extract  is  taken  from  the  able  ar- 
ticle on  "Contributory  Neeligence"  in  the 
America  &  English  Encyclopedia  of  Law 
(vol.  4,  p.  27),  and  is  sustained  by  Tvff  v. 
Warman,  6  C.  B.  N.  8.  573,  and  numerous 
4iuthorities  cited  in  the  notes,  and  also  by 
•our  own  decisions. 

Api>lying  the  rule  which  we  have  stated 
to  accidents  upon  railroad  tracks,  it  may  be 
illustrated  as  fol  lows :    First.  There  must  be 
«  duty  imposed  upon  the  engineer,  as  other- 
wise there  can  be  no  negligence  to  which  the 
negligence  of  the  injured'  party  is  to  con- 
tribute.    The  duty  under  consideration  is  to 
Iseep  a  vigilant  lookout  (consistent  with  other 
necessary  duties  in  running  the  train)  in  order 
to  discover  and  avoid  injury  to  persons  who 
may  be  on  the  track,  and  who  are  apparentlv 
in  unconscious  or  helpless  peril.     When  such 
«  person  is  on  the  track,  and  the  engineer 
fails  to  discover  him  in  time  to  avoid  a  col- 
lision, when  he  could  have  done  so  by  the 
•exercise  of  ordinary  care,   the  engineer  is 
guilty  of  negligence.     The  decisive  negli- 
gence of  the  engineer  is  when  he  has  reached 
that  point  when  no  effort  on  his  part  can 
•avert  the  collision.    Hence,  if  A.,  being  on 
the  track,  and,  after  this  decisive  negligence, 
fails  to  look  and  listen,   and  is  in  conse- 
•quence,  run  over  and  injured,  his  negligence 
is  not  concurrent  merelv,  but  really  subse- 
-quent  to  that  of  the  engineer,  and  he  cannot 
recover,  as  he,  and  not  the  engineer,  has  "  the 
last  clear  opportunity  of  avoiding  the  acci- 
•dent"    If.  however,  A.  is  on  the  track  (and 
here  it  may  be  remarked,  in  passine,  that  be- 
ing on  the  track  is  not  per  u  negligence.— 
Troy*$  Case,  supra),  and  while  there,  and  be- 
fore the  decisive  negligence  of  the  engineer, 
'he,  by  his  own  negligence,  becomes  so  en- 
tangled in  the  rails  that  he  cannot  extricate 
himself  in  time  to  avoid  the  collision,  and 
his  helpless  condition  could  have  been  dis- 
*€Overed  had  the  engineer  exercised  ordinary 
<are,  then  the  negligence  of  A.  would  be 
previous  to  that  of  the  engineer,  and  the  en- 
gineer's negligence  would  be  the  proximate 
•<»iuBe,  he,  and  not  A. ,  having  the  last  clear 
-opportunity  of  avoiding  the  injury.    The 
same  result  would  follow  in  the  case  of  a 
wagon  negligently  stalled,  when  no  effort  of 
the  owner  could  remove  it;  and  there  are 
•other  cases  to  which  the  principle  is  applic- 
able.   These  illustrations  show  how  the  rule 
-of  Denotes  v.  Mann  operates  in  cases  where 
the  primary  duty  is  to  keep  a  lookout  and  to 
"discover,  and  the  principle  we  have  stated 
€honld  be  applied  by  tiie  courts  to  the  var- 
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ious  phases  of  fact  arising  upon  the  testi- 
mony, and  juries  should  not  be  left  to  de- 
termine the  case  simply  under  the  general 
language  of  the  rule.  This,  it  seems  to  us, 
is  the  only  way  in  which  the  rule  can  be 

firoperly  applied  in  the  presence  of  a  duty 
ike  that  which  is  imposed  upon  railroad 
companies  as  to  persons  or  property  upon  the 
track.  To  say  that  the  principle  of  Davies 
V.  Mann  does  not  apply  until  the  discovery 
o^  the  danger  is  to  practically  abrogate  the 
duty.  It  may  be  here  observed  that  a  re- 
covery is  permitted  bv  a  person  who,  being 
on  the  track  when  there  is  no  immediate 
danger,  is  stricken  down  bv  the  visitation  of 
Providence,  when  he  might  have  been  dis- 
covered by  the  exercise  of  ordinary  care. 
There  being  no  negligence  in  such  a  case  by 
simplv  going  upon  the  track,  there  is  no 
contributory  negligence,  and  the  same  is  true 
as  to  children  of  such  tender  years  as  to  be 
incapable  of  discretion.  We  have  not  at- 
tempted to  discuss  the  law  of  contributory 
negligence  in  all  of  its  aspects,  and  our  chief 
object  has  been  to  meet  the  arguments  of  the 
able  counsel,  which  were  directed  agaiustthe 
existence  of  the  dutv  under  consideration  and 
the  application  of  the  principle  of  Davies  v« 
Mann  until  the  actual  discovery  of  the  dan- 
ger. It  has  been  suggested  tiiat,  when  the 
engineer  fails  to  exercise  ordinary  care  in 
discovering  persons  on  the  line  of  the  track, 
he  is  not  guilty  of  ordinary  negligence, 
whidi  all  the  text- writers  and  our  own  court, 
time  and  again,  have  declared  is  the  legal 
effect  of  a  want  of  ordinary  care  (McAdoo's 
Case  and  authorities  cited),  but  that  his  con- 
duct is  so  willful  and  wanton  that  there  can 
be  no  contributory  negligence  whatever. 
Under  such  a  rule,  not  only  will  railroads  be 
made  insurers  against  the  consequences  of  the 
negligence  of  all  persons  trespassing  upon 
their  property,  but  even  the  engineer  may  be 
convictea  of  murder  by  reason  of  a  mere  in- 
advertence. It  is  hardly  necessary  to  say 
that  all  of  the  decisions  of  our  court  are 
against  such  a  position,  and  this  is  the  gene- 
ral current  of  authoritv.  We  think  that,  in 
declaring  the  duty  we  have  been  considering, 
this  court  has  gone  as  far  as  a  reasonable  ex- 
ercise of  its  authority  permits.  If  such  a 
revolutionarv  change  is  to  be  made  in  the 
law  of  negligence,  or,  rather,  if  the  law  of 
negligence  is  to  be  altogether  abolished  in 
such  cases,  it  should  be  done  by  the  legisla- 
ture, and  not  by  this  court.  **Jus  dieere  nom 
,  dare, "  For  the  reasons  given  in  the  first  two 
I  divisions  of  this  opinion,  we  think  there 
should  be  a  new  trial. 

MacRae*  J,: 

I  concur  in  the  conclusion  reached  by  the 
Chi^  Justice  that  there  should  be  a  new 
trial,  but  I  do  not  concur  in  any  expressions 
which  indicate  that  there  is  a  duty  upon  the 
defendant's  servant,  in  the  absence  of  reason- 
able ground  of  apprehension,  to  anticipate 
that  a  person,  sui  juris,  will  voluntarily  ex- 
pose himself  to  danger. 

Olarkf  •/.,  dissenting: 

When  a  person  is  walking  on  the  track,  the 
engineer  is  to  presume  that,  upon  sounding 
the  signal,  he  will  get  off,  and  is  not  called 
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on  to  slacken  speed  or  stop  {Meredith  ▼. 
RkhmendAD,  22.  0^.  108  N.  C.  616),  unless 
lie  recognizes  him  in  time  as  an  insane  or 
^eaf  man,  or  nnless  it  is  a  child  without 
sufficient  discretion.  Bottame  ▼.  Seaboard  d 
Ji.  H  Go.  Tat  this  term]  (N.  C.)  19  8.  E.  Rep. 
780.  If  the  man,  in  a  paroxysm  or  from 
•drunkenness  or  asleep,  is  lying  on  the  track, 
and  the  engineer  sees  him  in  time  to  avert 
the  injury,  and  does  not  do  so,  the  company 
is  liable.  Why?  Because  the  negligence  of 
the  man  does  not  authorize  the  engineer  to 
kill  him  or  cripple  him ;  and  if,  after  dis- 
covery of  his  helpless  condition,  when  made 
in  time  to  avoid  injury,  the  man  is  killed 
•or  crippled,  such  Rilling  or  crippling  is 
wanton  or  reckless,  and  the  company  is  li- 
able, though,  of  course,  the  negligence  of 
the  party  on  the  track  continues  up  to  the 
very  moment  of  the  impact.  I^ow,  take  this 
state  of  facts  as  found  by  the  Jury.  The  man 
is  helpless,  lying  prone  upon  a  railroad 
track,  and  the  engineer,  hy  the  exercise  of 
ordinary  care,  in  keeping  a  proper  lookout, 
•could  have  discovered  the  helpless  man  in 
time  to  have  avoided  killing  or  crippling 
him;  but  because  he  was  not,  using  ordinary 
<are,  and  was  negligent  in  that  duty,  the  en- 
gineer does  not  in  fact  see  the  helpless  man 
in  time,  and  runs  over  him.  Is  not  the  com- 
pany liable?  But  it  is  said  that  the  com- 
pany owes  no  duty  to  the  man  lying  helpless 
-on  the  track.  Tliis  pica  is  the  same  as  one 
made  of  old,  '*Am  1  my  brother's  keeper?" 
And  we  are  told  that  that  brother's  blood 
""cried  from  the  ground." 

In  Clark  v.  Wtlmington  d  W.  B,  Cb.,  109 
N.  G.  430,  14  L.  R.  A.  749,  it  was  held  (it 
ig  true  by  a  divided  court)  that  the  railroad 
company  was  liable  for  killing  a  man  on  a 
short  trestle,  though  the  man  was  walking. 
The  company  was  held  responsible,  thoutrh 
the  enjdneer  on  a  rapidly  moving  train  could 
liardly  have  had  time  to  calctuate  exactly 
where  the  trestle  was,  and  that,  at  the  re- 
spective rates  the  man  and  engine  were  mov- 
iDK,  the  engine  would  overtake  the  man  ex- 
actly at  that  spot  where  he  could  not  easily 
ave  stepped  off.  That  case  is  a  precedent, 
nd  entitled  to  due  weight  as  such.  If  the 
comnany  is  held  to  liability  for  striking  a 
waliing  man  (who  is  expected  to  step  off) 
because  the  engineer  cannot  calculate  that  he 
will  overtake  the  man  at  a  particular,  dan- 
^ous  spot,  for  a  stronger  reason  should  the 
companv  be  liable  when  the  man  is  down  on 
the  track,  and  the  engineer  can  know  that  he 
is  in  a  dangerous  place  with  less  trouble  than 
making  a  calculation,  and  by  the  exercise  of 
DO  other  faculty  than  the  use  of  his  eyes  In 
keeping  the  ordinary  lookout,  which  his  duty 
to  the  passengers  and  train  in  his  charge  re- 
•quires  nim  to  keep  any  wav.  Population  is 
iocreasinj;,  and  likewise  the  speed  and  ra- 
pidity 01  railroad  trains.  It  will  he  more 
and  more  impossible  to  keep  people  off  the 
track  as  the  country  settles  up.  Their  being 
there  is  no  license  to  kill  or  cripple  them  on 
'Sil^t  The  rai Iroad  compan ies  have  the  right 
w  way  over  their  own  tracks,  but  they  must 
use  it  with  reason,  and  with  a  regard  to  ha* 
snan  life.  ** 8ie  utere  tuo,  ui  aHenum  turn  lad' 
«M.'  If  the  man  is  walking  on  the  track,  he 
ii  reasonably  to  be  expected  to  get  off  in 
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time,  especially  if  the  whistle  is  sounded. 
If  he  does  not,  clearly  the  company  is  not 
liable.  The  man  is  negligent,  and  the  com- 
pany shows  neither  wantonness  nor  reckless- 
ness. If  the  man  is  crossing  the  track,  he 
must  look  and  listen.  If  he  does  not,  and 
the  engine  strikes  him,  it  is  clearly  his  fault, 
and  there  is  no  recklessness  or  wanUmness  on 
the  part  of  the  engineer ;  for,  as  the  man  has 
only  five  feet  to  go7  clearly  the  en^rineer  could 
not  see  him  in  time  to  avoid  striking  him. 
If  the  party  struck  is  a  mere  child,  or  live- 
stock, and  the  engineer  could  have  seen  them 
in  time  to  avoid  injury,  and  does  not,  the 
company  is  liable,  because  of  its  own  negli- 
gence in  not  keeping  a  proper  lookout.  Its 
failure  to  keep  such  lookout  is  such  rcclcless- 
ness  as  makes  it  liable,  for  it  **owes  no  duty" 
to  the  livestock  or  the  child.  If  the  man  is 
down  on  the  track,  he  is  as  helpless  and  as 
little  to  bo  expected  to  get  off  as  a  little  child 
or  livestock.  There  is  no  more  deadly  ma- 
chine than  a  modem  60  or  100  ton  engine, 
driving  across  the  country,  on  its  narrow  rib- 
bon of  steel,  at  60  miles  an  hour.  Whatever 
it  strikes  fairly  is  killed,  as  surely  as  if 
struck  by  a  cannon  ball.  Commerce  requires 
the  free  use  of  the  track  by  these  deadly  ma- 
chines. But  the  hand  upon  the  throttle  valve 
must  be  steady,  and  a  lookout  for  danger  well 
kept.  This  is  common  sense  and  justice. 
It  can  never  be  made  a  part  of  the  law  of  the 
land  that  these  Goliaths  of  mechanism  can 
kill  or  crush  whatever  they  shall  find  in  their 

J>ath.  Livestock  and  children  they  must 
ook  out  for.  If,  by  failure  to  do  this  tliey 
are  injured,  the  company  is  liable.  The 
safety  of  a  man  lying  on  the  track  cannot  be 
insured.  He  has  no  business  to  be  there. 
But  if  the  engineer  on  a  passing  train,  bv 
ordinary  care,  in  keeping  the  lookout,  which 
his  duty  to  the  safety  of  the  train  requires, 
could  see  the  man  (as  the  jury  find)  in  time 
to  avoid  killing  him,  and  does  not  do  so, 
this  negligence  in  one  vested  with  so  im- 
portant a  trust  is  recklessness,  which  renders 
the  company  liable,  notwithstanding  the  neg- 
ligence of  the  party  struck  by  the  engine. 
Respect  for  the  doctrine  of  etare  deems  for- 
bids us  to  so  soon  overrule  the  decisions  of 
this  court  in  the  late  cases  of  Deam  v.  WU- 
minffton  d  TT.  B,  €h,  107  N.  C.  686;  Clark 
▼.  Wilmington  d  W.  B.  Oo.  supra,  and  others 
on  that  line.  The  decision  in  Deans  ▼.  WiU 
mington  d  W,  B,  Oo,  supra,  imposed  no  ad- 
ditional duty  on  railroad  companies.  Tha 
company  was  and  is  liable  for  a  failure  to 
keep  a  lookout  if  thereby  injury  is  caused  to 
its  passengers,  to  livestock,  or  to  a  little 
child.  That  decision  merely  held  that  the 
same  failure  to  keep  a  proper  lookout  would 
make  the  company  liable  as  to  a  man  lying 
in  a  helpless  condition  on  the  track.  This 
does  not,  as  areued,  abolish  or  affect  the  doc- 
trine of  contributory  negligence.  The  fail- 
ure of  one  in  charge  of  so  powerful,  danger- 
ous, and  rapidly  moving  a  machine  to  keep 
a  proper  lookout  is  recklessness,  which  makes 
the  company  liable  whenever  the  jury  find 
that,  by' a  proper  lookout,  the  helpless  man 
could  nave  be^  discovered  in  time  to  avoid 
killing  him.  Human  life  is  worth  that  muck 
consideration,  if  it  is  worth  anything. 
Awwpjb  J't  ftlio  dissents. 
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CHICAGO  &  NORTHWESTERN  R.  CO., 

«. 

WEST  CHICAGO  PARK  COMMISSION- 
ERS. 

a51  lU.  204.) 

1.  After  twelve  years  acquieseeneet  in 

commoQ  with  the  city  and  the  flreneral  public,  in 
the  oontrol  of  a  street  by  park  commissioners,  a 
railroad  company  will  oot  In  a  proceeding  by 
them  to  prevent  its  placing:  tracks  In  the  street, 
be  heard  to  question  their  authority  on  the 
irround  that  the  consent  of  the  city  and  abuttingr 
owners  to  their  oontrol  was  not  technically  res- 
ular. 

8«  A  party  cannot  on  appeal  insist  on 
error  commlcted  at  his  own  instance  or  con- 
trary to  his  express  stipulations  upon  which  the 
lower  court  was  induced  to  act. 

(June  19, 1894.)  . 

APPEAL  \yv  defendant  from  a  decree  of  the 
Circuit  Court  for  Cook  County  in  favor 
of  complaiDaDt  in  a  suit  brought  to  enjoin  de- 
fendant from  laying  tracks  across  a  street  in 
the  City  of  Cbicajgo.    Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr,  W.  C.  Goudy*  for  appellant: 

The  owners  of  a  majority  of  the  frontage  on 
Washington  street,  between  Halsted  street  and 
Central  Park,  did  not  consent  in  writing  to 
the  taking  of  the  si  reet  for  a  boulevard. 

TIi<ym  V.  Wnt  Chicago  Park  Omn,  130  111. 
G99. 

The  railway  company  is  not  estopped  from 
proving  the  fact  that  there  was  a  want  of  con- 
sent by  the  city,  or  by  the  abutting  owners. 

Bigelow,  Estopped  845;  People  v.  Brown,  67 
HI.  485;  Flower  v.  Mwood,  66  111.  488;  Ball  v. 
Hooten,  85  111.  169;  Davidson  v.  Toung,  88  SI. 
145:  Borlarqve  v.  Oreas,  71  111.  880;  Chandler 
V.  WhiU,  84  El.  486;  8mith  v.  Newton,  88  111. 
280;  Bradford  Y.  Chicago,  25111.  411;  Jack  v. 
Weiennett,  116  111.  105,  66  Am.  Rep.  129. 

Mr,  A«  W«  Pulver  also  for  appellant 

Mesan.  Mason  B«  Loomis*  W.  W. 
Evans*  and  Gardner  G.  Willard,  with 
Mr,  Francis  A.  Riddle,  for  appellees: 

The  defendant  corporation  cannot  now  ques- 
tion the  regularityof  anv  of  the  proceedings 
under  which  the  West  Chicago  park  commis- 
sioners acquired  and  have  since  exercised  con- 
trol over  Washington  boulevard. 

The  public  were  bound  to  take  notice  of 
their  several  acts  and  doings  as  a  public  body. 

Stnft  V.  WiUianuburgh,  24  Barb.  430. 

The  company  was  bound  to  take  notice,  and 
Is  now  estopped  from  questiooing  the  legality 
of  such  proceedings,  under  which  the  commis- 
sioners acquired  and  have  exercised  control 
over  said  street  as  a  boulevard. 
'  Baeine  dIf.B,  Co,  v.  Farmers  Loan  db  T, 
Qo,  49  ni.  847,  05  Am.  Dec.  595;  Chicago,  B. 
LdP.B.Oo.  V.  Joliet,  79  111.  25;  Stroeeer  v. 
It  Wayne,  100  Ind.  448;  State  v.  Central  Pae, 

Nom.— As  to  the  validity  of  the  statute  per- 
mltttnj;  streets  to  be  placed  under  the  oontrol  of 
the  park  oommlssloners,  see  West  Gbioago  Park 
Comrs.  V.  MoMullen  (UL)  10  L.  B.  A.  21k 

25L.R.  A. 


B.  Go.  21  Nev.  75;  Stuart  r,  Salamawoo  Sehoet 
Diet,  No.  i,  30  Mich.  69;  People  v.  Famham, 
85  111.  562;  Jameson  v.  People,  16  IlL  257,  6» 
Am.  Dec.  804;  Bector  v.  Board  qflmprotemeni, 

50  Ark.  116. 

An  abutting  property  owner  caonol  lemain- 
silently  by  until  a  street  improvement  is  made, 
and  then  resist  the  payment  of  an  assessment 
levied  for  the  purpose  of  paving  for  such  im- 
provement, although  sQch  unprovements  are- 
made  under  invalid  statutes. 

Eellogg  v.  My,  15  Ohio  8t  64:  Taber  ▼.  i?5rr- 

?vson,  109  Ind.  281;  Pmoers  v.  New  Haven,  120* 
Dd.  190;  Storer  v.  Cincinnati,  4  Ohio  C.  Ct. 
Rep.  279;  ffammerslough  v.  Kansas  Oity,  46" 
Kan.  87;  Twiss  v.  Port  Huron,  68  Mich.  541; 
Slate  V.  Wertiel,  62  Wis.  189;  Bose  v.  BalUmorm, 

51  Md.  271,  84  Am.  Rep.  807. 

It  cannot  be  contended  that  the  Improvement 
of  so  radical  and  expensive  a  nature  m  making 
the  street  a  boulevard,  did  not  confer  a  benefit 
upon  the  Northwestern  Railroad  Company,  as 
an  abutting  propertv  owner. 

Andrews  v.  P^ple,  88  III.  529.  84  111.  28; 
Gillett  V.  Wiley,  126  111.  824;  Cvrry  v.  Mount 
Sterling,  15  III.  828;  Hyde  Park  v.  Borden,  94 
III.  26;  Preston  v.  Afann,  25  Conn.  128;  Horn 
V.  Cole,  51  N.  H.  292,  12  Am. Rep,  HI;  Conti^ 
nentcU  Nat,  Bank  v.  National  Bank  of  Com.  50* 
N.  Y,  583. 

The  subsequent  conduct  of  property  owners^ 
who  signed  by  agents  was  an  adoption  and 
ratification  of  their  acts  and  equivalent  to  an> 
original  authorization. 

Story,  Ag.  9th  ed.  ?  244;  Strosser  ▼.  Ft. 
Wayne,  100  Ind.  458;  Hard  v.  Marple,  2  111. 
App.  402;  Booth  v.  WHey,  102  Dl.  106;  Searinff- 
V.  Butler,  69  HI.  578;  Connett  ▼.  Chicago,  114 
UL  289;  Williams  ▼.  Merritt,  28  UL  628;  1 
Livermore,  Ag.;  2 Herman,  Estoppel,  lasted. 
§  1068,  p.  1191 

The  city  consented  to  the  selecting  and  tak- 
ing of  the  street  by  the  park  oommissioDera. 

The  municipality  in  such  acquiescence  waft* 
the  agent  of  the  general  public,  and  its  acqui- 
escence  bound  the  railroad  company. 

Strosser  v.  Ft.  Wat/ne,  100  Ind.  451;  Chicago 
d  N  W,  B.  Co,  V.  Peojie,  91  111.  255;  Chicago, 
B.  &  q,  R  Co.  V.  Quincy,  186  111.  498;  Martet 
V,  East  St,  Louis,  94  DL  69; .  Piatt  Couniy  ▼• 
Ooodell,  97  111.  91. 

Appellant  was  duly  and  legally  notified  of 
the  assessment  proceedings  and  had  full  oppor- 
tunity to  make  any  defense.  The  question  as 
to  whether  Washington  street  was  legally  se- 
lected and  taken  by  the  park  commissionera  i& 
res  judicata, 

Welker  ▼.  JHime,  16  DL  App.  826;  Gage  ▼. 
Parker,  108  DL  528;  Dyer  v.  HopHns,  112  DL 
168;  KecM  ▼.  West  Cfiicago  Park  Comrs.  114 
III.  280;  Andrews  v.  People,  88  DL  529;  Ai^ 
drews  v.  People,  84  DL  28;  Thomson  ▼.  Morris^ 
57  Dl.  888;  Cluttb  v.  Wise,  64  DL  157;  BockweU 
V.  LMngley,  19  Pa.  608. 

This  principle  of  res  judicata  embraces  not 
only  what  actually  was  determined  in  the  for- 
mer case,  but  also  extends  to  any  other  matter 
properly  involved  and  which  might  have  beea 
raised  and  determined  in  it 

Bn^rs  V.  Higgins    7  DL  247;  RMy  ▼.  Don- 


1884. 


Ghigago  &  N.  W.  R.  Co.  v.  Wbst  Coicaoo  Pauk  Com]cis8ionbr& 
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Un,  70  m.  885;  Oarrick  r.  Chamberlain,  in  111. 
€20;  Bttegger  y.  Indianapoiis  dk  St.  L,  R.  Co. 
108  HI  456;  Harmon  ▼,  Auditor  of  Public  Ac- 
^ounU,  128  lU.  127;  OromvieU  ▼.  Sac  County, 
iM  U.  S.  851,  24  L.  ed.  185;  Aurtn-a  ▼.  We9t,  74 
U.  8.  7  Wall.  106.  19  L.  ed.  60;  Stockton  v. 
Ford,.B9  U.  8.  18  How.  418.  15  L.  ed.  895; 
Gotington  d  0.  Bridge  Co,  y.  Sargent,  27  Ohio 
49t.  287:  AttyQen,  y.  Chicago  db  B.  B.  Co.  112 
HI.  520. 

A  JudgmeDt  Is  conclusive,  not  only  as  to  the 
«ub]pct-matter  in  suit,  but  as  to  all  other  suits, 
which,  though  concerning  other  subject-mat- 
ters, involved  the  questions  in  controversy. 

Gardner  v.  Buckbee,  8  Cow.  120,  15  Am. 
Dec  256;  Bouc/iaud  v.  Dias,  8  Denio,  238; 
£abeock  v.  Obmp,  12  Ohio  St.  11;  Sawyer  v. 
Woodbury,  7  Gray,  449,  66  Am.  Dec.  518;  Ca- 
perion  v.  Schmidt,  26  Cal.  479,  85  Am.  Dec. 
187;  Battman  v.  Cooper,  15  Pick.  276,  26  Am. 
Dec.  600;  Sage  v.  McAlpin,  11  Cush.  165;  R&- 
ioit  V.  Morgan,  74  U.  8.  7  Wall.  619,  19  L.  ed. 
205;  San  Antomo  v.  Lane,  32  Tex.  411;  DoiyY, 
Brown,  4  N.  Y.  71,  58  Am.  Dec.  850;  Taylor  v. 
CaHle,  42  Cal.  867;  Cannon  y.  Brame,  45  Ala. 
1862;  Percy  v.  Foote,  86  Conn.  102;  Banna  v. 
ife<rrf,102  ni.596,  40  Am.  Rep.  608;  Beg.  v.  liar- 
tington  Middle  Quarter  Twp.  4  El.  &  Bl.  780. 

Shope«  /.,  delivered  the  opinion  of  the 
«ourt: 

Counsel  for  appellant  state  the  question  in- 
Yolved  in  this  case  to  be  as  follows:  "The  Chi- 
cago &  ^Northwestern  Railway  Company  un- 
4)ertook  to  lay  a  railroad  track  across  a  public 
jtreet  in  the  city  of  Chicago,  formerly  called 
*  Washington  Street,' but  now  called  'Washing- 
ton Boulevard.'  The  West  Chicago  park  com- 
missioners claimed  that  the  track  could  not  be 
laid  without  their  permission,  resting  the  claim 
upon  the  allegation  that  the  control  of  the 
«treet  bad  been  transferred  from  the  city  to 
them,  and  denying  the  right  of  the  railroad 
company  to  lay  the  track  without  a  permit. 
This  ia  the  subject  matter  of  the  controversy 
in  this  case,  and  the  right  of  the  railway  com- 
pany to  so  occupy  the  street  depends  upon  the 
question  as  to  whether  the  control  of  the  street 
had  been  legally  turned  over  bv  the  city  to  the 
park  commissioners."  With  this  statement  of 
the  controversy,  a  re-examination  of  the  ques- 
tion aa  to  the  extent  of  the  powers  of  the  p2^rk 
commissioners  over  a  street  brought  within 
their  municipal  control  under  the  Act  of  1879 
will  not  be  necessary.  In  the  late  case  of  Mc- 
Cormiek  v.  South  Park  Comrs,  (filed  at  Otta- 
wa, June  19.  1894)  150  111.  516,  that  question 
was  discussed  and  determined,  and  the  holding 
was  that,  in  respect  of  streets  leading  to  the 
park,  acquired  under  the  Act  of  1879,  the  park 
commissioners  had  authority  and  control  co- 
extensive with  that  Yested  in  them  of  and  con- 
cerning the  parks,  driveways,  and  boulevards 
under  their  control,  and  that,  therefore,  they 
had  ample  power  to  prevent  the  erection  of  a 
«tructare  without  their  permission,  which, 
when  erected,  would  extend  over  and  upon  the 
street.  And  in  view  of  the  consr ruction  given 
to  the  acts  there  under  consideration,  it  cannot 
be  said  that  the  West  Chicago  park  commis- 
sioners have  any  less  power  and  dominion  in 
respect  of  streets  acquiredtby  them  under  the 
later  act     1  Private  Laws  1869.  §  4,  p.  842. 

«5  L.  R.  A. 


Indeed,  there  would  seem  to  be  no  controversv 
in  this  case  as  to  the  autbority  of  tbe  park 
commissioners  in  the  premises,  if  they  be  found 
to  be  in  lawful  control  of  the  street.  In  the 
agreed  statement  of  facts,  upon  which  tbe 
cause  was  submitted  in  the  trial  court,  it  is 
stipulated,  among  other  things,  that  appellant 
was  the  owner  in  fee  simple  of  the  land  now 
occupied  by  the  portion  of  Washington  street 
in  question,  and  on  either  side  thereof,  long 
anterior  to  opening  of  said  street  across  the 
same,  and  had  two  tracks  thereon;  that  Wnsh- 
in^rton  street  was  opened  across  said  land  in 
1874,  over  thetracissof  appellant,  thereon  laid, 
bv  condemnation  proceeaio$!S  instituted  bv  the 
City  of  Chicago,  etc.,  and  that  "said  railway 
company  was  authorized,  by  the  terms  of  its 
charter,  granted  by  the  legislature  of  the  state, 
to  acquire  said  property,  and  to  lay  its  railroad 
tracks  thereon  for  the  conduct  of  its  business 
as  a  common  carrier.  And  by  the  same  au- 
thority it  has  the  legal  right  to  lay  additional 
tracks  parallel  with  those  already  constructed, 
unless  the  control  of  West  Washington  street 
has  been  legally  transferred  from  the  city  of 
Chicago  to  the  West  Chicago  park  commis- 
sioners; and,  if  such  legal  control  has  been 
acquired  by  said  commissioners,  then  said  rail- 
way company  has  only  authority  to  lay  athini 
track  with  the  consent  and  permission  of  said 
commissioners,  which  has  not  been  granted. 
It  will  therefore  be  seen  that  it  will  only  be 
necessary  to  determine,  so  far,  at  least,  as  ap- 
pellant is  concerned,  whether  the  park  com- 
missioners were  in  legal  control. 

The  objections  of  appellant  question  the  va- 
lidity of  the  proceedings  under  which  the  park 
commissioners  came  into  control  of  the  street, 
and  the  objections  are:  (1)  That  consent  in 
writing  of  the  owners  of  a  majority  of  the 
frontage  upon  the  street  was  not  nrst  obtained: 
that  is,  that  the  petition  purportin^:  to  be  signed 
by  such  owners  was  in  many  instances  not  so 
signed,  but  by  agents,  guardians,  officers  of 
corporations,  etc.,  without  showing  authority 
to  make  such  signatures,  or  that  the  persons 
whose  names  were  attached  were  in  fact  the 
owners;  and  (2)  that  the  city  of  Chicago  did 
not  consent  to  taking  of  the  street  by  the  park 
commissioners;  that  is  to  say,  that  by  the  ordi- 
nance of  the  city  entitled  "An  ordinance,  con 
sen  ting  that  the  board  of  West  Park  com  mis 
sioners  may  take,  regulate,  control  and  improve, 
a  certain  ^artof  West  Washington  street,  from 
the  west  line  of  Halsted  street  to  Central  Park,'' 
adopted  September  29,  1879,  it  was  provided: 
"(2)  Unless  the  said  board  of  park  commis- 
sioners shall  within  thirty  days  from  the  ap- 
proval hereof,  select  and  take  the  said  parts  of 
streets,  for  the  purposes  aforesaid,  this  ordi- 
nance shall  cease  to  be  of  anv  force  or  effect, 
and  the  consent  given,  by  section  one  aforesaid, 
shall  be  deemed  to  be  withdrawn."  And  it  is 
insisted  that  the  park  commissioners  did  not 
select  and  t«kethe  street  within  the  thirty  days 
prescrilTd  in  said  ordinance,  and  that  this 
could  not  bj  done,  within  the  meaning  of  the 
act,  b'  uKMo  physical  taking,  but  that  consent 
in  wr  tin?  of  tbe  owners  must  have  been  ob- 
tained within  that  period;  and  this,  it  is 
claimed,  v\us  not  done  in  this  case.  It  appears 
that  previous  to  the  passas:e  of  said  ordinance 
I  numerous  petitions  had  been  presented  con- 
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•eDting  to  the  taking  of  the  portion  of  Wash- 
ington street  in  question,  the  last  two  of  which 
consented  to  the  taking  of  the  street  from  the 
river  to  the  park.  That  on  October  17,  187», 
the  board  of  park  commissioners  adopted  a 
resolution  that,  in  pursuance  of  the  Act  of  1879, 
"consent  on  the  part  of  the  corporate  autliori- 
ties  of  the  city  of  Chicago  having  been  duly 
granted,  this  board  will,  and  does  hereby,  select 
and  take  that  partr  of  West  Washington  street 
extending  from  the  west  line  of  Halsted  street 
to  Cential  Park,  for  the  purposes  named  in 
said  act,  and  will  regulate,  control,  improve, 
and  maintain  the  same  in  manner  and  form  as 
contemplated  by  said  act.  This  resolution  is 
adopted  in  accordance  with  the  consent  of 
the  owners  of  a  majority  of  the  lots  and  lands 
abutting  on  said  street,  so  far  as  taken  or  pro- 
nosed  to  be  taken  by  the  board,  as  given  or  to 
be  given.**  And  that  on  October  18,  1879,  a 
duly  authenticated  copy  of  said  resolutions 
were  filed  in  the  office  of  the  city  clerk  of 
Chicago.  It  also  appears  that  on  February  16, 
1880,  a  petition  was  again  presented  to  the 
said  board  of  park  commissioners,  purporting 
to  be  signed  by  owners  and  representatives  of- 
owners,  consenting  to  the  taking  of  said  part 
of  Washington  street.  In  this  petition  the 
signatures  objected  to  by  appellant  are  pointed 
out  in  its  brief.  On  the  same  day  resolutions 
were  adopted  by  the  board  approving  and  con- 
curring in  the  petition,  and  ordering  it  and  the 
resolutions  to  be  filed,  etc.  It  is  claimed  by 
appellant,  as  has  been  said,  that  these  transac- 
tions are  not  sufficient  to  show  consent  on  the 
part  of  the  city,  or  a  selecting  and  taking  of 
the  street  within  the  terms  oi  said  ordinance, 
or  proper  consent  on  the  part  of  the  owners. 

While,  upon  this  record,  we  think  it  might 
be  fairly  claimed  that  the  provisions  of  the 
act  have  been  substantially  complied  with,  a 
consideration  of  the  objections  raised  must 
necessarily  depend  upon  the  determination 
beforehand  of  the  question  made  by  appellee 
as  to  whether  appellant,  upon  the  facts  of  this 
case,  is  in  a  condition  to  question  the  regu- 
larity of  the  proceedings  by  which  the  park 
commissioners  acquired,  and  have  since  exer- 
cised, control  over  Washington  boulevard.  If 
the  facts  and  circumstances  shown  are  such  as 
would  render  it  inequitable  and  improper  for 
appellant  to  insist  upon  these  objections,  it 
cannot  avail  that  such  proceedings  have  not 
been  technically  formal,  and  in  strict  com- 
pliance with  the  statute.  Under  the  state  of 
case  here  shown  it  could  not  be  contended  that 
either  of  the  parties  to  the  transfer  of  the  street 
is  competent  to  insist  upon  the  informalities 
here  set  up  to  render  void  the  transaction;  and 
If  the  city  itself  could  not  insist  thereon,  ap- 
pnellant  certainly,  in  this  regard,  is  In  no  better 
situation.  After  the  exercise  of  control  of  the 
street  for  many  years  by  the  park  commission- 
ers, with  the  consent  of  the  city,  though  never 
80  informally  given,  and  the  expenditure  by 
them  of  hundreds  of  thousands  of  dollars 
thereon  in  the  way  of  improvements  and  bet- 
terments, without  question  of  their  right  so  to 
do,  the  city  would  be  incompetent  to  raise  the 
objections  here  made  on  principles  of  estoppel 
so  plain  and  fundamental  as  to  require  no  cita- 
tion of  authority.  Kor  do  we  think  the  in- 
dividual citizen,  who,  together  with  all  others 
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affected  thereby,  has  for  many  years  acqaiesoe^ 
in  the  exercise  of  authority  by  a  municipality . 
and  has  all  that  time  contributed  by  way  or 
payment  of  taxes  to  the  support  thereof,  paid 
special  assessments  for  local  improvemeDta. 
which  he  has  seen  undertaken  and  perfected 
by  the  expenditure  of  vast  sums  of  money,  and 
to  all  which  he  made  no  objection,  can,  after 
this,  be  heard  to  insist  upon  want  of  power  in 
the  municipality,  upon  the  ground  that  in  the- 
original  acquisition  of  control  some  provi<non 
of  the  law  was  not  technicallv  observed.    What 
would  have  been  the  result  had  the  objections 
now  urged  been  made,  as  in  Thorn  v.  WetC 
Chicago  Park  Comrs,,  180  111.  594,  at  the  inci- 
piency  of  the  corporate  control  by  the  park 
commissioners,  or  in  some  appropriate  direct 
proceeding,  is   not    necessary  to  determine. 
From  1879,  when  the  park  commissioners  as- 
sumed control  of  the  street  in  question,  there- 
has  been,  for  aught  that  appears  in  thisrecord» 
an  acquiescence   on   the  part  of  the  people^ 
in   the  authority  of  the    park   commission- 
ers, and  the  exercise  by  them  of   the  func> 
tions  of  their  office.    The  state,  as  well  as  cid> 
zens  immediately  concerned,  for  practically 
18  years  preceding  the  filing  of  this  bill,  has> 
never,  so  far  as  we  are  informed,  questioned 
the  regularity  of  the  proceedings  whereby  the 
control  of  the  street  was  transferred  from  the- 
city  to  the  park  comipissioners.    To  now  de- 
clare such  proceedings  nugatory,  and  overturn, 
the  authority  so  Ion ff  and  uniformly  acquiesced 
in,  on  the  grounds  here  insisted  upon,  would, 
irrespective  of  what  the  real  facts  were,  be  of 
doubtful  expediency,  if  not  contrary  to  sound 
policy;  for,  after  such  lapse  of  time  and  acquis 
escence,  if  the  spirit  of  the  law  has  been  ob- 
served, it  cannot  avail  that  the  letter  has  been 
disregarded.    The  park  art  creating  the  Weat 
Chicago  park  commissioners  is  to  be  liberally 
construed  in  all  courts  and  places  in  favor  of 
the  jurisdiction  and  powers  thereby  conferred, 
and  of  the  proceedings  under  the  same.    Pri- 
vate Laws  1869.  p.  354,  §  11.     And  in  har- 
mony with  the  views  expressed  in  McCormiek 
V.  South  Park  Comr$.  supra,  such  construc- 
tion can  be  no  less  applicable  to  proceedings 
for  the  acquisition  of  streets  leading  to  the 
park.     As  said  by  Cooley,  «/".,  in   Stuart  v. 
Kalamaeoo  School  Dist.  No,  1,  80  Mich.  69: 
"If  every  municipality  must  be  subject  to  be 
called  into  court  at  an^  time  to  defend  its  orig- . 
inal  organization  and  its  franchises,  at  the  will 
of  any  dissatisfied  citizen  who  may  feel  dis- 
posed to  question  them,  and  subjected  to  dis- 
solution perhaps,  or  to  be  crippled  in  authority 
and  power  if  defects  appear,  however  com- 
plete and  formal  may  have  been  recognition  of 
its  rights  and  privileges  on  the  part^  alike  of 
the  state  and  of  its  citizens,  it  may  very  justly 
be  said  that  few  of  our  municipalities  can  be 
entirely  certain  of  the  ground  they  stand  upon, 
and  that  any  sinele  person,  however  honestly 
inclined,  if  disposed  to  be  litigious  or  over- 
technical  and  precise,  may  have  it  in  his  power 
in  many  cases  to  cause  infinite  trouble,  embar- 
rassment, and  mischief."  In  that  case  a  bill  had 
been  brought  by  a  taxpayer  of  the  district  tO' 
restrain  the  collection  of  school  taxes  assessed 
against  the  complainants,  upon  the  ground,, 
among  others,  that  there  had  been  no  com- 
pliance with  the  law  in  the  organization  of  the 
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district.  In  passing  upon  this  point  the  court 
used  the  language  above  quoted,  and  the  bold- 
hig  was  that  the  regularity  of  the  organization 
of  the  district,  whidi  had  assumed  to  possess 
and  exercise  powers  of  a  district  regularly  or- 
ganized for  thirteen  years,  without  objection, 
could  not  be  called  in  question  in  such  private 
collateral  suit. 

In  Feople  v.  Havnard,  t5  Mich.  470,  the 
court,  by  Campbell,  J.,  said:  "Even  in  pri- 
vate associations  the  acta  of  the  parlies  inter- 
ested may  often  estop  them  from  relying  on 
legal  objections, which  might  have  availed  tncm 
if  not  waived.  But  in  public  affairs,  where  the 
people  have  organized  themselves  under  color 
of  law  into  the  ordinary  municipal  bodies,  and 
have  gone  on,  year  after  year,  raiding  taxes, 
makiog  improvements,  and  exercising  their 
usual  franchises,  their  rights  are  properly  re- 
garded as  depending  quite  as  much  on  the. ac- 
quiescence as  on  the  regularity  of  their  origin; 
and  no  ex  past  ^acto  inquii^  can  be  permitted 
to  undo  their  corporate  existence.  Whatever 
may  be  the  rights  of  individuals  before  such 
general  acquiescence,  the  corporate  standing 
of  the  community  can  be  no  longer  open  to 
question."  And  this  language  was  a  noted  in 
support  of  the  holding  in  Stuart  v.  Kalamazoo 
School  Dist.  No.  1,  iupra.  In  Jameton  v.  Peo- 
ple, 16  111.  257,  63  Am.  Dec.  804,  by  an  in- 
formation in  quo  warranto,  the  question  was 
railed  as  to  the  corporate  existence  of  the  town 
of  Oquawka,  and  of  the  authority  of  the  pres- 
ident and  trustees  to  exercise  the  powers  and 
franchises  of  a  municipal  corporation.  Pleas 
were  filed  showing  the  organization  of  the  cor- 
poration in  1851;  the  election  of  town  officers 
iiom  year  to  year  thereafter;  that  It  wais  gen- 
erally recognized  as  a  public  municipal  corpo- 
ration, and  exercised  powers  and  franchises  as 
snch,  passed  and  enforced  ordinances,  levied 
and  collected  taxes,  made  contracts  and  in- 
curred liabilities,  provided  police  regulation, 
etc  And  it  was  there  said:  "Municipal  cor- 
porations are  created  for  the  public  good;  are 
demanded  by  the  wants  of  the  community; 
and  the  law,  after  long  continued  use  of  cor- 
porate powers,  and  the  public  acquiescence, 
will  indulge  in  presumptions  in  favor  of  their 
legal  existence.  Bank  of  United  States  v. 
Dandridge,  25  U.  fl.  12  Wheat.  64,  6  L.  ed. 
553;  Dunning  v.  New  Albany  4b  8,  B.  Co.  2 
lod.  487;  Middlesex  Husbandmen  d  Mfrs,  Soe. 
V.  Bavin,  8  Met.  IBS;  House  v.  House,  5  Harr. 
&  J.  125.  The  law  will  incline  to  sustain, 
rather  than  to  defeat,  them.  It  would  seem  in- 
oompatible  with  ^ood  faith,  and  against  public 
policv,  although  irregularities  may  have  inter- 
vened in  the  organization  of  the  town,  now  to 
hold  that  it  is  not  a  body  corporate;  and  we  do 
not  think  the  law  requires  us  to  do  so."  See 
also  People  v.  Famham,  85  111.  562.  Worley 
T.  Barris,  82  Ind.  498,  was  a  bill  for  injunc- 
tion to  restrain  the  officers  of  the  town  of 
EUettsville  from  collecting  a  tax  upon  the 
grounds  that  the  town  had  not  been  properly 
organized,  and  that  no  accurate  surrey  and 
plat  nf  the  territory  to  be  embraced  had  been 
made,  over  which  it  bad  assumed  to  exercise 
its  municipal  powers.  And  the  court  then 
said:  "How  long  it  had  been  exercising  such 
powers  Is  not  stated.  It  may  have  been  acting 
10  good  faith  as  a  corporation,  levying  and 
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collecting  taxes  for  more  than  twenty  years». 
for  aught   that  appears  in    this   complaint. 
Construing  tb^  complaint  fairly,  we  may  pre- 
sume that  it  had  been  acting  as  a  corporatioo* 
for  many  years.     Under  such  circumstances, 
its  right  to  so  act  cannot  be  collaterally  ques- 
tioned."   State  V.   Leatherman,  88  Ark.   81, 
was  information  in  quo  warranto  to  test  tbe- 
validity  of  the  incorporation  of  Arkansas  City. 
The  court  makes  use  of  the  following  forcible 
lancuage:  "But  it  had  been  an  existing  de- 
facto  corporation  all  the  time  from  187«i  till 
now,  and  many  things  had  in  good  faith  t>een. 
done  under  it  which  it  would  be  shocking  now 
to  undo.    The  disastrous  consequences  would 
not  be  confined  to  the  case  of  Arkansas  City. 
Municipal  corporations  throughout  the  state- 
have  become  numerous.    They  are  not  only 
highly  beneficial,   but  necessary  agencies  or 
gc^  government.     We  can  see  how  many  of 
them  mav  have  been  heretofore,  or  may  be- 
henceforth,  put  in  operation  under  the  same, 
or  similar  mistakes.     To  declare  them  all  null, 
after  long  acquiescence  on  the  part  of  the* 
state,  would  open  a  very  Pandora's  box  of' 
litigation,    and    produce    incalculable    hard- 
ship  and   confusion."     And,  after   quoting- 
from  Jameson  v.  People  and  People  v.  May- 
nard,  supra,  the  court  says,  in  respect  of  the 
opinions  in  these   cases,  that  they  "are  em- 
l)oldened  by  them  to  declare  in  behalf  of  tbe- 
public  good  that  the  state  herself  may.  by  long 
acquiescence,  and  by  continued   recognition 
through  her  own  officers,  state  and  county,  of 
a  municipal  corporation,  be  precluded  from  axL 
information,  to  deprive  it  of  franchises  lonir 
exercised  in  accordance  with  the  general  law. 
Without  expressing  any  opinion  aa  to  the  cor- 
rectness of  the  view  there  taken,  the  case  is- 
important,  as  showing  the  extent  to  which  the 
doctrine  has  been  carried. 

But  it  is  insisted  by  counsel  for  api>el1ant 
that  the  doctrine  enunciated  does  not  apply  to- 
tbe  case  at  bar:  that  appellant  is  not  question- 
ing the  validity  of  the  original  organization  of 
the  municipality,  but  the  legality  of  the  par- 
ticular proceedings  by  which  control  of  the 
street  was  acquired.    So  far  as  the  right  or 
appellant  to  insist  upon  the  objections  made  is- 
concerned,  we  can  see  no  difference  in  legal 
effect.    If  the  circumstances  are  snch  as  would 
preclude  it  from  questioning  the  one,  no  sub- 
stantial reason  can  exist  why  it  should  not  be- 
precluded  from    questioning   the  other.     To 
have  territory  within  and  upon  which  the  pow- 
ers conferred  can  operate,  ia  vital  to  the  cor- 
porate entity.    If  the  theory  of  appellant  was. 
correct,  the  same  objection  might  be  made  to 
the  proceedings  by  which  the  commissiuncrs- 
came  into  control  of  the  park,  and,  if  allowed 
to  prevail,  would    reuder   their  jurisdiction 
nugatory,  and  their  organization  ineffectual, 
notwithstanding  years  of  acquiescence  by  the* 
public.    Only  by  the  exercise  of  power  upon 
the  selected  territory  are  the  contemplated  ob- 
jects of  their  creation  effectuated.     Deprive 
them  of  the  territory,  and  their  power  therein 
is  gone,  and  can  be  no  longer  felt.     A  board  of 
park  commissioners,  under  the  act,  without 
the  park,  would  be  like  a  city  council,  undei^ 
the  cities  and  villages  act,  without  a  city,  a. 
village  board  of  trustees  without  any  village.. 
The  one  cannot  exist  in  practical  or  legal  con- 
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templatlon  without  the  other.  Withdraw  the 
Mibject  over  which  the  muDicipal  power  is  to 
be  exerted,  as  the  very  end  aod  aim  for  which 
the  corporation  was  created,  and  the  corpora- 
tion ceases  to  exist,  except  perhaps  in  legal  fic- 
tion, and  no  formality  would  be  necessary  to 
work  its  dissolution.  1  Dill.  Mun.  Corp. 
§  110.  And  when  appellant  objects  to  the 
proceedings  by  which  the  commissioners  ac- 
quired jurisdiction  the  objection  is  deeper 
than  would  seem  at  first  view,  and  goes  to  the 
Tery  thing  without  which  the  organization 
would  be  a  dead  letter,  and«  if  it  were  to  pre 
Tail,  would  render  void  all  the  proceedings 
•of  the  municipality  during  the  years  past,  in- 
volving the  levy  and  collection  of  taxes  and 
local  assessments,  aggregating  a  vast  sum,  ex- 
pended in  the  making  of  great  and  lasting  im- 
provements. To  so  hold  at  this  late  day  would . 
In  our  opinion,  be  contrary  to  the  clearest 
principles  of  public  policy.  Without  pro- 
longing the  discussion,  we  regard  the  consen- 
sus of  authority  as  sustaining  the  doctrine  that, 
Bfter  lone-continued  acquiescence  in  the  exer- 
■dse  of  jurisdiction  by  a  municipality,  the 
validity  of  the  proceedings  by  which  the  juris- 
•diction  was  originally  acquired  cannot  be 
•called  collaterally  in  question  at  the  suit^  of  a 

Srivate  party.  See  Swift  v.  Willtamgbtirgh,  24 
larb.  430;  Strosser  v.  Ft.  Wayne,  100  Ind.  448; 
StaU  V.  GentraX  Pae.  K.  Co.  21  Nev.  94; 
Soie  V.  Baltimore,  61  Md.  271,  84  Am.  Rep. 
307;  STiertcin  v.  Btigbee,  10  Vt.  439. 

In  view,  therefore,  of  what  has  been  said,  It 
will  not  be  necessary  for  us  to  here  analyze 
the  preceedings  to  ascertain  whether  they  have 
been  sufficiently  regular  as  to  vest  the  park 
•commissioners  with  legal  control  of  the  street. 
It  appears  from  the  stipulation  of  facts  filed 
in  the  cause  August  8, 1892:  *'That  for  more 
than  twelve  years  last  passed  the  said  West 
<^hicago  park  commissioners  have  continuously 
been  in  possession  and  control  of  said  Washing- 
ton street  as  a  boulevard  as  aforesaid,  and  that 
•during  that  time  the  city  of  Chicago  has  aban- 
xloned  the  possession  and  control  thereof,  and 
•during  said  time  neither  the  city  of  Chicago 
nor  any  other  corporation  or  person  has  in  any 
action,  suit,  or  proceeding  (other  than  this  suit) 
<;alled  in  question  the  legal  right  of  said  com- 
missioners to  such  possession  and  control,  or  of 
their  acts  or  doings  in  the  premises."  What- 
■ever  irregularity  or  informality  may  have  in- 
tervened, such  as  is  shown  upon  this  record, 
has  been  cured  by  the  long  continued  concur- 
rent acquiescence  of  the  city,  the  park  com- 
missioners, and  of  the  general  public.  We  are 
of  opinion  that  appellant  is  as  much  bound  by 
flucli  acquiescence,  in  which  it  has  participated, 
as  the  general  public  or  any  private  member  of 
the  community  might  be,  and  that  therefore,  it 
Is  in  no  condition  to  insist  upon  the  objections 
raised  in  this  collateral  proceeding. 

But  it  is  insisted  that,  having  acauired  the 
land  before  it  was  included  within  the  city 
limits,  appellant  was  duly  authorized,  under 
Its  charter,  therefore  granted,  to  use  such  prop- 
erty for  railroad  purposes,  and  to  lay  its  tracks 
thereon,  and,  having  such  right  anterior  to  the 
«oqiiisition  of  municipal  control,  it  still  has  the 
flame  right,  burdened  only  with  the  easement 
of  the  public  in  the  street.  Appellant  became 
the  owner  of  the  land  in  1805.    In  1869  it  was 
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included  within  the  corporate  limitg,  and  in 
1874  the  city  of  Chicago  instituted  appropriate 
proceedings   in  the  superior  court  of  Cook 
county  to  condemn  a  strip  100  feet  wide  across 
said  land  for  the  purpose  of  extending  the  street 
in  question.    Judgment  was  rendeiid  in  favor 
of  appellant  for  $8,000  for  the  land  taken  and 
damages  to  land  not  taken,  and  the  street  ex- 
tended.   Appellant  is   precluded    from   this 
contention  by  the  stipulation  upon  which  the 
cau^e  was  submitted  upon  the  hearing  below. 
As  already  seen,  it  was  stipulated  that  the  rail- 
way company  was  authorized  by  the  terms  of 
its  charter  to  acquire  the  property,  and  lay  its 
tracks  thereon  for  the  conduct  of  its  busine^; 
and  it  is  then  expressly  stipulated:     "And  by 
the  same  authority  it  has  the  legal  right  to  lay 
additional  tracks  paralled  with  those  already 
constructed,  unless  the  control  of  West  Wash- 
ington street  has  been  legally  transferred  from 
the  city  of  Chicago  to  the  West  Chicago  park 
commissioners,  and,  if  such  legal  control  hss 
been  acquired  by  said  commissioners,  then  said 
railway  company  has  only  authority  to  lay  a 
third  track  with  the  consent  and  permission 
of   said  commissioners,  which  has  not  been 
granted."    And  it  necessarily  followed  that,  if 
the  chancellor  found  the  park  commissioners 
were  in  legal    control  of  the  street  named, 
the  "railway  company  was  only  authorized 
to  lay  a  third  track   with  the  consent  and 
permission   of   said  commissioners,"    which 
it  was  conceded  had  not  been  granted.    It  is 
too  familiar  to  require  the  citation  of  authority 
that  a  party  will  not  be  permitted,  in  the  court 
of  review,  to  insist  upon  error  committed  at 
his  own  instance,  or  contrary  to  his  express 
stipulation  upon  which  the  lower  court  was 
induced  to  act.    The  effect  of  the  stipulation 
was  to  withdraw  from  the  consideration  of  the 
court  the  question  now  insisted  upon,  if  it  was 
found  that  the  legal  control  of  the  street  had 
passed  from  the  city  of  Chicago  to  the  park 
commissioners,  and  to  submit  Uie  case  upon 
the  latter  issue.    The  question,  therefore,  of 
whether  appellant  has  been  deprived  of  any  of 
its  rights  under  its  charter,  without  due  pro- 
cess of  law,  is  not  presented  for  determination. 
Nor  do  we  find  it  neces^sary  to  discuss  or  de- 
termine whether   appe.lint   took  its  charter 
powers  subject  to  sucL  •  future  regulation  as 
the  legislature,  in  its  sovereign  capacity,  might 
provide  for  the  promotion  of  the  common  gcod. 
Mugler  y.Knnsae,  128  U.  S.  628,  81  L.  ed.  205; 
Tiedeman,  Pol.  Powers,  §  189,  and  cases  cited. 
Whatever  may  be  said  in  respect  of  the  claim 
of  appellant  to  the  ownership  of  the  fee  in  the 
street,   or  its  rights  under  its  charter,  these 
rights,  under  the  stipulation,  must  be  regarded 
as  subject  to  the  paramount  right  of  the  general 
public  to  the  use  of  the  street,  and  its  control 
and  improvement,  in  the  discretion  of  the  local 
municipal    authorities,  as  the  public  Interest 
may  require.     Old  Town  v.  Doolev,  81  Dl.  255; 
Palatine  v.  Kreuger,  121  HI.  72;  lUinaii  CenU 
B,  Co.  V.  Ohieago,  188  111.  468. 

The  chancellor  having  found,  as  we  have 
seen  he  was  justified  in  doing,  that  the  park 
commissioners  were  in  legal  control  of  the 
street,  under  the  stipulation  of  the  parties  the 
decree  entered  necessari^  followed,  and  will 
heafflrrMd. 
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**!•  Wbere  there  im 
tweea  the  mortf^ag^or  and  the  mort- 
f^mgee  that  the  mortiragor  sball  keep  tbe  prem- 
ises iosured  for  the  benefit  of  the  morcfpuroe,  and 
in  f uimiment  of  thta  aurreement  the  mortirairor 
takes  out  a  policy  of  Insuranoe  in  his  oim  name, 
which  la  not  aasiRued  to  the  mortgaRee,  or  made 
payable  to  him  in  any  way,  the  murttrasree  Is  re- 
garded as  havinir  an  equitable  lion  upou  the  pro- 
ceeds of  the  policy;  and  where  the  morurcgee 
obtains  judgment  upon  his  mortgage,  but  before 
there  Is  any  sale  or  conveyance  the  mortgagor 
takes  out  a  policy  of  Insurance  in  his  own  name, 
and  a  loas  occurs  before  any  sale,  the  mortgagee 
Is  entitled  to  recover  the  loss,  as  the  judgment 
does  not  extlngnlsh  his  debt. 

3.  Where  the  husband  and  wifte  Jointly 
execute  a  mortgcag^e  upon  their  home- 
■teadf  and  there  Is  an  agreement  that  the  prem- 
Ises  shall  be  Insured  for  the  benefit  of  the  mort- 
gagee, and  subsequently  the  husband  takes  ont 

•Ueadnotes  by  Hobtov,  CTl  /. 


a  policy  of  insurance  upon  the  premises  In  his 
own  name,  and  soon  after  a  loss  occurs,  the 
mortgagee  has  an  equitable  lien  on  the  proceeds 
of  the  poUcy.  and  such  proceeds  are  not  exempt 
upon  the  ground  that  the  policy  was  upon  the 
homestead  of  the  parties. 

8.  After  a  loes*  the  insuranoe  company 
may  be  flfamiihed«  where  the  payment  of 
the  loss  Is  not  conditional  on  anything  remaining 
lo  be  dona. 

(March  10,1804.) 

ERROR  to  the  District  Court  for  Miami 
County  to  review  a  judgment  in  favor  of 
defendanls  in  a  proceeding  brought  to  reach 
the  proceeds  of  a  policy  of  fire  insurance  upon 
property  which  had  been  mortgaged  by  the 
defendants  Carroll  to  the  plaintiffs  and  subae- 
quentlj  destroyed  by  fire.    Uevened, 

Statement  by  Horton»  Cfh,  J,: 
On  June  2,  1887,  Frank  8.  Carroll  and 
wife  executed  a  note  and  mortgage  for  $1,500 
to  Daniel  L.  Chipman,  and  on  the  same  day 
executed  a  seconci  note  and  mortgage,  for 
$500,  to  Ephriam  Mower.  The  land  described 
in  the  mortgages  then  constituted  the  home- 
I  stead  of  Frank  8.  Carroll,  and  the  title  to  the 


KoTB.— RiffTkts  of  rnortgao^  to  benefit  of  innranee 
taken  in  rutme  of  mortoagor, 

RigfUf  of  mortgagee  in  abaence  of  eontraeL 

The  mortfirasree  Is  not  entitled  to  the  proceeds  of 
«  policy,  taken  by  the  roortiniflror  or  the  owner  of 
the  equity  of  redemption,  in  his  own  name,  in  the 
absence  of  any  contract  to  Insure  for  the  mort- 
.gHiree.  Carter  ▼.  Bockett,  8  Pal^e,  487,  4  L.  ed.  488; 
Byan  v.  Adamson,  67  Iowa,  80;  Yandegraaff  v. 
Medlock,  8  Port  (Ala.)  880. 29  Am.  Rep.  866 ;  Utamps 
T.  Ciommercial  F.  Ins.  Co.  77  N.  0. 208,  U  Am.  Hep. 
i/Ck  Oolumbia  Ins.  Co.  of  Alexandria  ▼.  Lawrence, 
85  XT.  8. 10  Pet.  607.  9  L.  ed.  512. 

Although  the  policy  contained  a  clause,  provid- 
Injr  that  the  assured  may  assign  the  policy  to  B.  B. 
•<the  mortgagee).  Carpenter  v.  Providence  Wash* 
Ington  Ins.  Co.  41 U.  8. 16  Pet  49M0  L,  ed.1044. 

Or  where  the  policy  may  say  "for  whom  it  may 
'Ooncem.**  McDonald  ▼.  Black,  £0  Ohio,  185, 66  Am. 
Bep.448. 

And  in  Plimpton  v,  Farmers*  Mut.  F,  Ins.  Co.,  43 
Yt.  487,  6  Am.  Rep.  297,  it  was  said  that  a  mort- 
gagee has  no  claim  on  the  proceeds  of  a  policy  ob- 
tained by  the  mortgagor  in  his  own  name  in  the 
Absence  of  contract,  but  tbat  was  not  the  question 
involved  In  the  case. 

Whert  there  U  a  contraet  or  covenant  to  iyisurs. 

A  mortgagee  is  entitled  to  an  equitable  Uen  on 
tbe  proceeds  of  a  policy  obtained  by  the  mort- 
gagor, where  the  mortgage  contained  a  covenant 
to  insore  for  the  mortgagee,  or  where  the  mort- 
.^agor  contracted  or  agreed  to  Insure  for  the  mort- 
gagee, f uUy  snstaining  the  case  of  CHiPifAir  v. 
Cabbou*.  Thomas  ▼.  Yon  Kaplf,  6  Gill  k  J.  87S: 
Hastfd  V.  Draper,  7  Allen,  867;  Doughty  ▼.  Yan 
Horn,  88  N.  J.  Bq.  90:  Ames  ▼.  Bicbardsoo,  89  Minn. 
880:  Be  Sands  Ale  Brewing  Co.  8  Diss.  17i ;  Greet  ▼• 
-^Xtiaens  Ins.  Co.  6  Ont.  App.  606. 

And  the  same  was  held«  where  the  poUoy  was 
payable  to  the  mortgagee,  as  his  Interest  might 
appear.   Hall  ▼•  Philadelphia  IRre  Aaso.  64  N.  H. 

And  tbe  mortgagee  was  entitled  to  theprooeeds 


of  insurance,  where  the  mortgage  contained  a 
covenant  to  Insure,  and  the  owner  of  the  equity 
of  redemption  directed  his  agent  to  procure  in- 
surance, loss  if  any  payable  to  the  mortgagee,  and 
then  canceled  such  indorsement  on  the  policy. 
Beid  y.  McCrum,  91  N.  Y.  412. 

And  the  mortgagee,  holding  a  policy  as  ooUat- 
eral,  was  entitled  to  a  Uen  on  the  proceeds  as 
against  all  parties  having  notice.  Bills  v.  Kreuta- 
iDger,  27  Mo.  311, 72  Am.  Deo.  270. 

Bo  he  was  entitled  to  an  equitable  Uen,  where  the 
mortgage  provided  for  such  insurance,  and  the 
mortgagor  assured  him  that  the  policy  was  for  hie 
benefit.  Wheeler  v.  Factors  A  Traders  Ins.  Co.  101 
U.8.4a0.26L.ed.  1066. 

And  the  same  was  held  where  the  mortgage  con- 
tained a  covenant  to  insure  for  mortgagee,  and  an 
order  was  given  the  mortgagee  for  the  funds  with 
which  to  rebuild,  and  he  then  declined  to  rebuUd. 
Watt  V.  GoreDlst  Ins.  Co.  8  Grant,  Ch.  688. 

And  the  mortgagee  was  entitled  to  the  funds 
where  a  lessee  covenanted  to  Insure,  and  the  mort> 
gagee  rebuilt  and  claimed  the  money.  Garden  ▼• 
Ingram,  28  L.  J.  Ch.  478. 

And  the  mortgagee  was  entitled  to  an  equitable 
lien  on  the  proceeds  of  second  Insurance  policy, 
taken  by  tiie  mortgagor  in  his  own  name,  and  as- 
signed to  others  for  prior  debts,  and  payable  to 
them  as  their  interest  might  appear,  where  the 
deed  of  trust  provided  that  the  grantor  would  not 
impair  the  lien,  and  the  second  policy  oaused  a 
soaUng  of  the  first.  Wilson  ▼.  Hakes,  86  111.  App. 
689. 

But  the  mortgagee  had  only  such  interest  in  a 
second  policy  taken  by  mortgagor  in  its  own  name, 
as  would  make  good  the  scaling,  although  the 
mortgage  contained  a  covenant  to  insure  for  mort- 
gagee *'as  Its  Interest  might  appear**  and  the  com- 
panies first  insuring  afterwards  became  insolvent. 
Nordyke  A  Marmon  Co.  v.  Gary,  118  Ind.  686.  See 
Dunlop  V.  Avery,  infra. 

And  under  Maine  Ber.  Stat.,  ohap.  tf,  giving  the 
mortgagee  a  lien  on  Insuranoe  obtained  by  the 
mortgagor,  notice  must  be  given  tbe  company  Iq. 

SO 


See  also  32  L.  R.  A.  615;  33  L.  R.  A.  241 :  37  L.  R.  A.  779;  38  L.  R.  A.  3»7;  39 
L.  R.  A.  148. 
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8ame  was  !n  him.  The  mortgage  to  Ohipman 
coDtained  the  followiDg  clause :  **  But  if  de- 
fault be  made  in  such  payment,  or  any  part 
thereof,  or  interest  thereon,  or  the  taxes,  or 
if  the  insurance  is  not  kept  up  thereon,  then 
this  conveyance  shall  become  absolute.'' 
Frank  S.  Carroll  transacted  the  business  in 
negotiating  the  loans,  and  Ohipman  and 
Mower,  then  and  ever  being  nonresidents  of 
this  state,  transacted  their  ousiness  through 
C.  W.  Chandler,  their  agent  at  Paola,  in  this 
state,  who  waa  afterwards  succeeded  by 
Chandler  Bros. ,  and  that  firm  continued  acting 
as  the  agents  of  Chipnmn  and  Mower.  After 
the  execution  of  the  mortgage,  the  dwelling 
was  insured  by  Frank  S.  Carroll,  and,  by 
clause  attached  to  the  policy,  the  loss,  if  any, 
was  made  payable  to  Chipman  or  his  af^signs. 
On  November  27,  1889,  judgment  was  ren- 
dered upon  the  mortgages  above  recited  for 
$1,636.64,  with  9  per  cent  from  that  date,  in 
favor  of  Chipman,  and  for  $569,42,  with  9 
per  cent  from  that  dat€,  in  favor  of  Mower, 
and  the  land  owned  ordered  sold  by  virtue  of 
the  mortgages.  On  March  29,  1890,  Frank 
8.  Carroll,  in  his  own  name,  negotiated  in- 
surance upon  his  dwelling  with  the  People's 
Insurance  Company,  of  Kew  Hampshire,  in 
a  sum  over  $1,200,  and  with  the  Burlington 
Insurance  Company,  of  Iowa,  in  the  sum  of 
$900.  On  April  18,  1890,  the  dwelling  was 
totally  destroyed  by  fire.     On  April  26,  1890, 


special  execution  was  Issued,    ordering  the 
sale  of  the  land  to  satisfy  the  judgments  iik 
favor  of  Chipman  and  Mower.     On  April  26, 
1890,  Chipman  and  Mower,  by  F.  M.  Chan- 
dler, of   the   firm  of   Chandler  Bros.,  their 
agent,    filed   an  affidavit    for   garnishment 
against  the  Insurance  companies,  stating  tha^ 
amount  of  the  judgments ;  that  the  same  were^ 
still  in  full  force,  wholly  unpaid,  and  not- 
subject  to  any  counterclaim  or  set-off ;  that 
execution  had  been  issued  thereon,  but  would 
not  be  returnable  for  more  than  thirty  days  ; 
that  Frank  8.  Carroll  and  Jennie  C.  Carroll 
had  not  property  enouffh,  subject  to  execu- 
tion,  to  satisfy  the  juagments,  or  even  the- 
half  thereof ;  that  the  money  due  from  the 
insurance  companies  was  not  exempt, — and 
reciting  other  material  facts.     On  the  same 
day  a  garnishee  summons  was  issued  to  tbo- 
insurance    companies,    and    served   by    the 
sheriff,   by  delivering  copies  thereof  to  N. 
W.  Wells,  as  the  manager  and  a^ent  of  the 
companies  at  Paola,  in  this  state,  and  by  de- 
livering a  copy  thereof   to  the  defendants 
Frank  S.  Carroll  and  wife.    On  May  10,  1890. 
another  garnishment  summons  was  issued, 
and  served  May  12,  1890,  on  the  Kansas  8tat»^ 
superintendent  of    insurance.     On  May  10, 
1890,  and  immediately  after  receiving  a  copy 
of  the  garnishee  summons,  Frank  8.  Carroll 
went  to  Kansas  City,  Mo.,  and  attempted  to- 
make  an  assignment  of  the  insurance  due  froia 


time,  or  else  no  lien  will  be  allowed.  Bums  v.  Ool- 
liDa,64Me.n6. 

And  under  a  covenant  In  tbe  morlgafire  etlpulat- 
tng  that  the  mortgaffor  should  insure  In  some  com- 
pany to  be  approved  by  tbe  mortgagee,  he  was  not 
entitled  to  insurance  obtained  by  the  mortgagor  in 
lilB  own  name  without  the  knowledge  of  the  mort- 
gagee. Steams  v.  Qulnoy  Mut.  F.  Ins.  Oo.  IM  Mass. 
68,  86  Am.  Bep.  6«7. 

And  the  mortgagee' is  not  entitled  to  a  lieo  on  tbe 
inroceeds  of  a  policy  payable  to  a  second  mortgagee, 
mider  a  covenant  to  insure  in  tbe  first  mortgage, 
but  he  would  have  a  lien  as  against  the  mortgagor. 
Dunlop  V.  Avery,  89  N.  Y.  502,  reversing  28  Hun, 
800.  See  Nordyke  &  Harmon  Oo.  v.  Gery,  112  f  nd. 
688. 

And  a  party  having  a  bill  of  sale  of  personalty, 
where  tbe  deed  contained  a  covenant  to  insure. 
but  did  not  provide  lor  the  application  of  insur- 
ance money,  is  not  entitled  to  the  funds  as  against 
an  assignee  In  bankruptcy  of  the  mortgagor,  where 
the  bankruptcy  was  before  the  fire.  Lees  v.  White- 
ley,  L.  B.  2  Bq.  148,  86  L.  J.  Oh.  412.  14  Week.  Bep. 
684, 14  L.  T.N.  8.472. 

In  Orange  Mill  Go.  v.  Western  Assur.  Co.,  118  IlL 
806,  reversing  17  HL  App.  280,  in  a  ease  of  vcndor^s 
Uen,  it  was  said  that  a  mortgagee  Is  entitled  to  tbe 
Insurance  to  the  extent  of  his  Hen,  if  the  mortgagor 
agreed  to  insure  for  his  benefit,  and  the  company 
had  notice  of  his  olaim«  even  if  the  loss  was  pay- 
able to  another. 

Who  may  maintain  an  action  for  the  proeeedi. 

There  is  some  oonfllot  in  the  decisions  as  to  the 
proper  party  to  maintain  an  action  for  tbe  proceeds 
of  a  polioy  obuiined  by  the  owner,  loss  if  any  pay- 
able to  the  mortgagee  as  his  interest  may  appear; 
but  some  courts  hold  that  the  action  may  be  main- 
tained by  both  mortgafror  and  mortgagee  Jointly. 
Winne  v.  Niagara  F.  Ins.  Co.  01 N.  T.  185;  William' 
son  V.  Michigan  Fire  3s  Marine  Ins.  Oo.  86  Wla. 


Or  where  the  policy  is  assigned  as  collateral  for 
f5L.  R.A. 


the  debt    Boynton  ▼•  dinton  ft  B.  Mut.  Ins.  Oo.  H^ 
Barb.  254. 

Where  nonjoinder  of  mortgagee  is  waived  hr 
failure  to  object  by  demurrer  or  answer,  and  the- 
action  would  be  barred  if  brought  by  the  mort- 
gagee, it  was  held  that  the  owner  could  recover  oa 
a  policy,  payable  to  the  mortgagee.  Oarr  ▼.  Prov- 
idence Washington  Ins.  Oo.  UO  N.  Y.  604. 

Other  courts  hold  that  a  mortgagee  la  the  proper 
party  plaintiff  in  an  action  to  recover  the  prooeeda- 
of  a  policy  obtained  by  the  owner  or  his  lessee,  loaa 
if  any  payable  to  the  mortgagee  as  his  mterest  mar 
appear,  if  liia  claim  [exceeds  tbe  amount  of  insur- 
ance due,  and  this  seems  to  be  the  weight  of  au- 
thority. Motley  V.  Manufacturers  Ins.  Oo.  29  Me,. 
887,  1  Am.  Rep.  501;  Maxoy  v.  New  Hampshire  F. 
Ins.  Co.  of  Manchester,  54  Minn.  272.  Berthold  v.. 
Clay  Fire  ft  Marine  Ins.  Oo.  2  Mo.  App.  811;  Cone  v.. 
Niagara  F.  Ins.  Oo.  60  N.  Y.  610;  Travelers  Ins.  Co.. 
V.  California  Ins.  Oo.  8  L.  B.  A.  760. 1  N.  Dak.  lO;. 
Hammel  v.  London  Queen  Ins.  Oo.  50  Wis.  260,  4i 
Am.  Rep.  L  But  see  iStna  Ins.  Oo.  of  Hartford  v. 
Baker,  infra^  and  cases  following. 

So  where  a  policy  on  chattels  Iwas  toned  in  tbe> 
name  of  the  owner,  payable  to  the  mortgagee.. 
Boussel  V.  Bt  Nicholas  Ins.  Oo.  9  Jones  ft  S.  278. 

And  tbe  mortgagee  should  sue  on  a  policy  pro- 
cured by  the  owner  of  personalty,  on  account  of- 
whomsoever  it  might  concern  at  the  time  of  loss. 
Rogers  v.  Traders  Ins.  Oo.  6  Paige,  688,  8  L.  ed. 
Ull. 

So  where  the  mortgageelobtained  a  policy  payable- 
to  him  in  case  of  loss,  to  the  extent  of  his  Interest 
he  may  recover  if  the  insuranoe  does  not  exceed  taia 
debt.    Hadley  v.  New  Hampshire  F.  Ins.  Oo.  66  N. 
H.llL 

So  where  the  mortgagee  paid  the  premium  on  a. 
policy  insuring  the  mortgagor,  ioss  to  be  paid, 
to  tbe  mortgagee,  be  was  the  proper  party  to- 
sue  thereon.  Chamberlain  v.  New  Hampshire  F» 
Ins.  Co.  66  N.H.  240. 

And  he  should  sue  in  bis  own  name,  where  be- 
held a  policy  by  assignment,  in  a  mutual  oompanF 
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the  People's  Insurance  Gompanj  to  one  8. 
Scbnlien.  On  May  37,  1890,  t£e  People's 
InsuTBnce  Company  filed  in  the  action  its 
answer  as  garnishee,  in  which  it  stated  that, 
by  its  policy  No.  89,967,  it  insured  the  one- 
itory  frame  buildinir  and  additions  of  Frank 
8.  Carroll  for  $l,dOO,  and  on  May  88d  le- 
oeired  proofs  of  loss,  by  fire,  of  April  18th. 
and  afterwards  received  notice  of  the  alleged 
assignment  to  8chalien,  and  that  it  was 
ready  to  pay  the  $1,900  due  under  the  policy 
to  the  party  entitled  to  reoeiTe  it.  On  June 
4, 1890,  Frank  8.  Carroll  and  wife  filed  their 
▼erified  answer  to  the  affldayit  for  garnish- 
ment, stating  (1)  that  Mower  and  Qiipman 
should  not  maintain  their  action,  because  no 
general  execution  had  been  issued  upon  the 
Judgments  of  Chipman  and  Mower  prior  to 
the  filing  of  said  affidavit;  (2)  that  the 
property  and  credits  sought  to  oe  garnished 
were  the  proceeds  of  their  homestead,  and 
exempt  from  execution;  (8)  that  they  had 
assigned  their  claim  against  the  People's  In- 
surance Company  to  Schulien ;  (4)  tnat  they 
denied  every  allegation  in  said  affidavit.  On 
June  11,  1&^,  said  Schulien  filed  his  answer 
in  said  garnishment,  setting  up  the  alleged 
assignment  to  him.  On  June  24,  1890,  a  trial 
was^had  upon  the  matters  under  the  plead- 
ings. On  July  16.  1890,  the  court  decided  the 
issue  between  Chipman  and  Mower  and  the 
People's  Insurance  Company,  in  substance,  as 


follows:  "That  the  insurance  companv  pay 
the  sum  due  from  it  to  the  clerk  of  the  district 
court  for  the  use  of  said  Frank  S.  Carroll  and 
Jennie  C.  Carroll,  and  that  upon  the  payment 
of  that  sum  to  the  clerk  of  this  court  the 
People's  Insurance  Company,  garnishee,  be, 
and  it  is  hereby,  diBch(U|ged ;  and  that  said 
Daniel  L.  Chipman  and  I^hriam  Mower  pay 

the  costs  herein,  taxed  at  | ."    Daniel 

L.  Chipman  and  Ephriam  Mower  excepted, 
and  brought  the  case  here  on  August  21, 1890. 
In  the  month  of  February,  1^1,  Frank  8. 
Carroll,  the  principal  defendant  in  this  case, 
died;  and  thereupon  Chipman  and  Mower 
revived  this  case  in  the  name  of  his  surviving 
widow,  Jennie  0.  Carroll,  and  her  children. 

Mr.  ^ohn  O.  Sheridan^  for  plaintifTs  in 
enoR 

By  his  contract  with  this  mortgagee  Carroll 
a^^reied  to  keep  his  dwelling,  insured  for  the 
benefit  of  the  mortgagee  ana  when  he  obtained 
insurance  he  cannot  be  heard  to  say  that  he 
intended  it  for  a  purpose  in  violation  of  that 
agreement 

Where  a  mortgagor,  who  has  agreed  to  in- 
sure for  the  ben^t  of  the  mortgagee,  obtains 
insurance  in  his  own  name,  the  mortsagee  has 
an  equitable  lien  on  the  proceeds  of  the  policy 
although  it  had  not  been  assigned  to  him. 

1  Jones,  Mortg.  gg  400, 407;  Carter  v.  Saek- 
eU,  8  Paige,  487,  4  L.  ed.  498;  Thamaa  v.  Van- 


and  tbe  by-laws  so  authorised  sach  suit.  Barnes  v. 
Union  Mut.  F.  Ins.  Co.  45  N.  H.  21. 

And  under  Ya.  Code,  fi  2il5,  providing  that  a  per- 
son for  whom  a  covenant  Is  made  may  maintain  an 
action  thereon,  a  mortfragee  under  a  deed  of  trust 
may  recover  on  a  policy,  loss  If  any  payable  to  the 
mortgasfee  as  his  interest  may  appear,  if  his  debt 
exceeds  the  amount  due  on  the  policy.  Tliley  v- 
OonneettoutF.  Ins.  Go.  M  Ya.  811. 

And  in  Oolby  v.  Parkersbunr  Ins.  Co.,  87  W.  Ya. 
TBS,  it  was  held  that  a  mortgagee  may  recover  on  a 
policy  obtained  by  mortgaicor,  loss  payable  to  the 
mortsragee  as  his  interest  may  appear,  although  his 
mortgage  did  not  cover  all  the  property  insured,  as 
''bis  interest  may  appear"  does  not  refer  to  his  ln« 
terest  in  the  property,  but  to  the  amount  of  his 
debt. 

And  in  Bipley  v.  Astor  Ins.  Go,  17  How.  Pr.  44i, 
and  Hathaway  v.  Orient  Ins.  Co.,  17  L.  K.  A.  514, 
184  N.  Y.  400,  it  was  stated  that  the  mortgagee  was 
the  proper  party  to  bring  an  action  on  a  policy  ob- 
tained by  the  owner,  loss  if  any  payable  to  the 
mortgagee;  but  that  was  not  the  question  in- 
Tolved. 

8o  where  the  mortgagees  had  taken  the  property 
and  policy  in  satisfaction  of  the  mortgage,  tbpy 
were  the  proper  parties  plaintiff,  where  the  policy 
was  obtained  by  the  mortgagor  *'los8  If  any  payable 
to  mortgagees  as  their  Interest  might  appear.** 
Bartlett  v.  Iowa  State  Ins.  Co.  77  Iowa.  SQ. 

In  Meriden  Sav.  Bank  v.  Home  Mut.  F.  Ins.  Co., 
SO  Conn.  896.  it  was  held  that  the  mortgagee  could 
sue,  where  the  company  insuring  hadbyeetiled  In- 
strument recognized  the  claim  of  the  mortgagee. 
although  it  was  said  that  the  mortgagee  could  not 
Mie  on  n  policy  under  seal  made  with  another  lor 
itstiencflt. 

And  if  the  mortgagees  paid  for  the  policy,  and  it 
was  delivered  to  tbcm.  made  In  the  name  of  the 
owner  but  payable  to  the  mortgagee?  as  their  In- 
terest might  appear,  they  might  maluiuin  an  action 
thereon,  if  the  policy  covered  no  property  outside 
of  ttie  mortgage  and  did  n<it  exceed  such  interest  i' 

25  L.  R.  A. 


Hopkins  Mfg.  0(K  v.  Aurora  Fire  ft  Marine  Ins.  Go. 

48  Mloh.148. 

And  a  mortgagor  oannot  maintain  an  action, 
where  the  mortgagee  Is  insured  and  it  does  not  ap- 
pear that  the  mortgage  debt  la  still  unpaid.  West- 
chester F.  Ins.  Go.  V.  Coverdale,  48  Kan.  44flL 

If  the  mortgagee  consents,  or  the  mortgagor  has 
paid  off  the  mortgage  debt,  the  mortgagor  may 
maintain  an  action  on  a  policy  payable  to  mort- 
gagee, or  payable  to  the  mortgagee  as  hlstntSKest 
may  appear,  or  assigned  to  the  mortgagee,  or  where 
the  mortgagee  renounces  all  claim.  Patterson  ▼. 
Triumph  Ins.  Co.  64  Me.  600;  Ennisv.  Harmony  F. 
Ins.  Co.  3  Boew.  516:  Graves  v.  American  Live-Stock 
Ins.  Co.  40  Minn.  180;  Bllllnffs  ▼.  German  Ins.  Co.  84 
Neb.  602;  Jackson  v.  Farmers  Mut.  F.  Ins.  Co.  6 
Gray,  52:  Turner  v.  Quincy  Mut.  F.  Ins.  Go.  lOS 
Mas9.  568;  Coats  v.  Pennsylvania  F.  Ins.  Co.  of 
Philadelphia,  W  Md.  172,  42  Am.  Rep.  827;  Worley 
V.  Stato  Ins.  Go.  of  Des  Moines  (lowaj  28  Ina.  L.  J* 
580. 

And  a  mortgagee  may  maintain  an  action  on  a 
poli(*y  taken 'by  the  mortgagor,  loss  If  any  payable 
to  the  trustee,  where  the  policy  contained  a  pro- 
vision for  subrogation  to  the  mortgagee  by  the 
company.  Hartford  F.  Ins.  Co.  v.  Olcott,  97  111. 
439. 

Where  the  mortgagee'  paid  for  the  policy  and 
took  t^e  same  in  the  names  of  the  mortgagor  and 
hlms^Mf.  loss  If  any  payable  to  himself,  he  might 
malntnin  an  action  thereon.  Westchester  F.  Ins. 
Co.  V.  VtJSter,  90  III.  121. 

And  a  mortgagor  who  pays  the  debt  and  pre- 
mium for  insurance  may  maintain  an  action  on 
the  policy  obtaint-Hl  by  the  mortgagee  In  his  own 
name.  Norwich  F.  Ins.  Go.  v.  Boomer, 52  111.442, 
4  Am.  Ucp.618. 

So  a  suit  was  properly  brought  by  the  mortgagor 
for  the  use  of  A.  B.  the  assignee  of  the  mortgage, 
where  the  policy  was  Issued  to  the  mortgagor, 
loss  if  any  payable  to  the  mortgagee.  lUinols  F. 
Inp.  (;o.  V.  Stanton,  57  III.  854. 

And  in  St.  Paul  Fire  *  Marine  Ins.  Co.  v.  Johnson, 
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Kwpff^  6  Gill  ft  J.  872;  Praeidenes  Ckmnty 
Bank  t.  Benwn,  24  Pick.  204:  i^^^  v.  JTr^t/t- 
^n^^.  27  Mo.  811.  72  Am.  I>ec.  270;  15  Am. 
*Eng.  Eocjclop.  Law,  pp.  807, 808;  Wheeler  ▼. 
Factors  db- Traders  Ins,  Co.  101  U.  8.  489,  25 
L.  ed.  1055;  Norwich  F,  ln$.  Co.  y.  Boomer,  62 
HI.  442,  4  Am.  Hep.  618. 

And  where  the  mortgage  is  recorded,  it  is 
held  to  he  a  covenant  running  wUh  the  land, 
and  not  affected  hy  suhseguent  assignments, 
the  record  constituting  notice  to  third  parties. 

Jones,  Mortg.  ^§  400,408,404;  15  Am.  & 
Enff.  Encyclop.  Law,  p.  808,  n. 

The  ahove  rules  are  the  same  whether  the 
policy  existed  at  the  time  of  the  mortgage  or 
was  taken  out  afterwards. 

1  Jones,  Mortg.  ^  400. 

And  a  mere  veroal  agreement  to  keep  the 
property  insured  for  the  henefit  of  the  mort- 
gagee entitles  the  mortgagee  to  have  the  pro- 
ceeds of  the  poMcy  applied  in  payment  of  the 
mortgage  dcht. 

1  Jones,  Mortg.  g  400;  Miller  v.  Aldrich,  81 
Mich.  408:  Dunlop  v.  Avery,  28  Hun,  509; 
Ames  Y.  Richardson,  29  Minn.  830;  National 
Bank  ofD.  0,  Mills  A  Co,  y.  Union  Ins.  Co.  qf 
San  Francisco,  88  Cal.  497. 

Mr,  W.  £L  Browne*  for  defendants  in 
error: 

Whatever  rights  these  plaintiffs  in  error  had 
to  be  enforced  against  these  defendants  in  er- 
ror had  become  merged  in  the  Judgments  of 
November  27, 1889,  and  all  contractual  rights 
and  reciprocal  duties  existing  between  these 
parties  prior  to  that  date  were  embraced  and 
embodied  in  those  Judgments  whose  expres- 
sions and  recitals  were  the  exact  measure  of 
the  plaintiffs  in  error's  rights  after  the  date  of 
their  rendition  and  were  so  at  the  time  of  the 
taking  out  of  the  policy  of  insurance,  the  date 
of  tibe  fire,  the  date  of  the  garnishment  and 
date  of  the  trial  of  this  case  by  the  court  be- 
low. 


Black,  Judgm.  §  674. 

The  money  was  exempt,  obtained  upon  said 
policy  upon  said  homesteaid. 

Continental  Ins,  Co.  qf  New  York  y.  DdXiff^ 
88  Kan.  608. 

If  the  monej  is  not  exempt,  there  has  been 
no  revivor  of  judgment,  and  the  case  ought  to 
be  dismissed* 

IHd. 

Horton,  Oh.  J.,  delivered  the  opinion  of 
the  court: 

The  Judgment  upon  the  mortgage  of  Frank 
S.  Carroll  and  wife  to  Daniel  L.  Chipmaa 
was  rendered  November  27,  1889,  for  $1,686. - 
64.  The  insurance  policy  which  is  involved 
in  this  case  was  obtained  by  Frank  8.  Carroll 
on  March  29,  1890.  The  dwelling  was  burned 
and  loss  occurred  on  the  ISth  of  April,  1890. 
The  Judgment  rendered  has  not  been  paid  or 
satisfied,  in  whole  or  in  part.  The  insurance 
company  issuing  the  policy  admitted  that  it 
is  ready  to  pay  $1,200  due  under  the  policy 
to  the  party  entitled  to  receive  it. 

The  question  that  we  are  called  upon  to 
decide  in  this  case  is  whether  Chipman  has 
an  equitable  claim  or  lien  upon  the  money 
due  on  the  policy.  If  there  was  no  covenant 
in  the  mortgage,  or  agreement  between  the 
parties,  that  the  premises  would  be  insured 
for  the  benefit  of  the  mortgagee,  the  mere  fact 
that  Chipman' 8  mortgage  covers  the  property 
insured,  and  the  insurer  is  personally  liable 
for  the  debt,  fives  Chipman,  the  mortgagee, 
no  corresponding  claim  upon  the  policy,  or 
the  proceeds  of  It.  1  Jones,  Mortg.  g  401 ; 
Lees  ▼.  Whit4ev,  L.  R.  2  Eq.  148 ;  Amss  y. 
Richardson,  29  Minn.  880 ;  Steams  ▼.  Q\tiney 
Mut.  F.  Ins.  Co.  124  Mass.  61,  26  Am.  Rep. 
647.  But  where  a  mortgage  provides  that  the 
mortgagor  shall  keep  the  premises  insured  foi 
the  benefit  of  the  moftgagee,  and,  in  fulfill- 
ment of  this  covenant,  he  takes  out  a  policy 


77  UL  808,  it  was  held  that  a  mortflraffor  may  sue  in 
hlB  own  name  on  a  policy  "loas  if  any  payable  to 
A.  (mortgagee)  as  she  shall  make  It  appear,**  as  the 
whole  loss  did  not  appear  to  be  tbatof  A. 

A  oompany  owning'^nd  selling  a  ship  and  taking 
a  mortgage  to  A.  B.  may  maintain  a  libel  for  the 
benefit  of  all  interested,  on  a  policy  for  the  account 
of  whom  it  may  concern,  to  A.  B.  owner  of  nearly 
all  the  stock  in  the  ship.  Steamship  Samana  Go. 
Limited  V.  Hall  56  Fed.  Rep.  068. 

But  the  mortgagee  is  not  the  proper  party  to 
maintain  the  action  where' the  mortgage  does  not 
cover  all  the  property  insured.  Hartford  F.  Ins. 
Go.  ▼.  Davenport,  87  Mich.  009;IFire  Ins.  Cos.  v.  Fel- 
rath,  77  Ala.  IM.  64  Am.iBep.  66:  Thatch  v.  Metro- 
pole  Ins.  Co.f  8  McCrary,  887, 11  Fed.  Bep.  10. 

Or  where  his  claim  is  less  than  the  amount  due 
^n  the  policy.  Garberry  v.  German  Ins.  Oo.  86 
Wis.  828. 

And  in  iBtna  Ins.  Oo.  of  Hartford  v.  Baker,  71 
Ind.  lOS,  It  was  held  that  under  8  Ind.  Rev.  Stat. 
1876, 1 8,  p.  88,  providing  that  actions  shall  be  prose- 
tuted  in  the  name  of  the  party  Inllnterest,  that  a 
mortflragor  is  the  proper  party  to  maintain  an  ac- 
tion on  apolloy  obtained  by  the  mortgagee  In  the 
name  of  mortgagor,  payable  in  case  of  loa  to  the 
mortgagee  as  his  interest  may  appear,  as  the  mort- 
gagor Is  the  real  party  In  Interest. 

In  Friemansdorf  v.  Watertown  Ins.  Oo^  •  Biss. 
170,  It  was  held  that  a  mortgagee  cannot  maintain 
«a  action  on  a  poUoy  obtained  by  the  mortgagor, 
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loss  if  any  payable  to  the  mortgagee  as  his  interest 
may  appear,  In  the  absence  of  code  provisions 
authorizing  such  action. 

In  Martin  v.  Franklin  F.  Ins.  Co.,  88  K.  J.  L^  110^ 
80  Am.  Rep.  872,  it  was  held  that  the  owner  if  he 
has  stiU  an  insurable  interest  to  he  protected  by 
the  policy  may  maintain  an  action  in  his  own 
name  on  a  policy  iasued  to  him,  ^loss  if  any  pay- 
able to  y.  as  mortgagee,**  stating  that  the  In- 
surer  may  obtain  indemnity  against  the  mortgagee 
by  paying  the  money  into  court,  and  if  actions  be 
pending  at  the  same  time  by  both  the  owner  aand 
mortgagee  the  court  can  protect  the  insurer,  thus 
mtimating  that'either  mny  sue. 

It  was  said  to  Van  Buren  y.  St.  Joseph  Oounty 
Village  F.  Ins.  Go.,  28  Mich.  806,  that  the  mortgagee 
ooold  not  maintain  an  action  on  a  policy  obtained 
by  the  mortgagor,  loss  if  any  payable  to  the  mort- 
gagee, as  it  Is  the  mortgagor^  interest  that  is  In- 
sured, but  this  was  not  the  question  involved. 

In  Chandos  v.  American  F.  Ins.  Go.,  10  I*.  B.  A. 
821, 84  Wis.  184,  It  was  stated  that  the  assured  was 
the  party  to  maintain  an  action,  where  the  loss 
was  payable  to  mortgagee  as  his  interest  might  ap- 
pear,*.but  this  was  not  the  question  involved  In  the 


Oases  Involving  the  question  of  the  invalidity  of 
Insurance  policies  are  not  here  mcluded,  neither 
are  cases  as  to  the  mortgaijror*s  rights  In  insuraDOS 
taken  by  the  mortgagee  for  his  own  benefit. 

I.T. 
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of  inmirance  in  his  own  name,  which  is  not 
assigned  to  the  mortgagee,  or  made  payable 
to  him,  the  mortgagee  is  regarded  as  having 
an  equitable  lien  upon  the  proceeds  of  the 
policy.  1  Jones,  Mortg.  §  400,  and  cases 
cited.  It  was  expressly  ruled  in  Miller  y. 
Aldrieh,  81  Mich.  408,  that  "where  the  agree- 
ment to  keep  insurance  for  the  benefit  of  t)ie 
mortgagee  was  merely  verbal,  but  the  mort- 
gagor had  acted  upon  it  by  obtaining  such 
insurance,  and  his  grantee,  having  knowl- 
edge of  the  agreement,  subsequently  sur- 
rendered this  policy,  and  took  another,  which 
was  not  payable  to  the  mortgajzee,  it  was  held 
that  he  was  nevertheless  entitled,  in  equity, 
to  have  the  insurance  money  applied  in  pay- 
ment of  the  mortgage  debt. "  In  this  case  the 
mortgage  stipulated,  ''If  the  insurance  is  not 
kept  up  thereon,  then  this  conveyance  shall 
become  absolute. "  To  explain  this  provision, 
it  was  competent  for  Chipman,  the  mort- 
gagee, to  prove,  if  he  could,  that  there  wns 
a  verbal  agreement  between  the  mortgagors 
and  the  mortgagee  that  the  insurance  referred 
to  in  the  mortgage  was  for  the  benefit  of  the 
mortgagee.  This  agreement  would  not  vair 
or  contradict  the  terms  of  the  mortgage.  It 
would  tend  to  explain  the  language  of  the 
mortgage,  and  show  what  the  parties  intended 
thereT>y.  Again,  if  there  was  no  insurance 
clause  in  the  mortgage,  yet  if,  to  obtain  the 
loan  secured  by  the  mortgage,  it  was  verbally 
agreed  between  the  parties  that  insurance  was 
to  be  kept  up  on  the  mortgaged  property  by 
the  mortgagors  for  the  benefit  of  the  mort- 
gagee, as  additional  securitv,  and  subse- 
quently the  mortga^rors.  acting  upon  this 
agreement,  obtained  insurance,  with  loss 
payable  to  the  mortgagee,  an4,  after  this  ex- 
pired, took  out  another  policy,  not  payable 
to  the  mortgagee,  the  latter  would  be  entitled 
to  an  eaui table  lien  on  the  proceeds  of  the 
policy  if  any  loss  by  fire  occurred.  The  court 
committed  error  in  refusing  to  receive  the 
evidence  oifered  tending  to  show  the  verbal 
agreement,  if  any,  at  the  time  of  the  loan  be- 
tween the  parties,  concerning  the  application 
of  the  insurance  which  was  to  be  kept  up  on 
the  mortgaged  premises. 

It  is  insisted  that,  as  the  mortgage  was 
merged  In  the  judgment,  any  agreement  to 
tieep  up  the  insurance  on  the  premises  for  the 


benefit  of  the  mortgagee  lapsed.  The  agree- 
ment to  keep  insurance  for  the  benefit  of  the 
mortcragee,  if  any  such  agreement  was  made, 
was  for  the  protection  of  the  mortgagee,  or 
rather  as  an  additional  security  for  his  debt. 
The  judgment  did  not  extinguish  the  mort- 
gage debt,  either  in  whole  dr  in  part.  The 
mortgagee,  after  his  mortgage  was  merged  in 
the  judgment,  was  as  much  interested  in  pro- 
tecting the  property  by  insurance  as  prior 
thereto ;  and  if  the  mortgagee  would  have  had 
an  equitable  lien  upon  the  proceeds  of  the 
policy,  if  taken  before  judgment,  he  would 
clearly  have  a  lien  upon  the  proceeds  after 
judgment,  if  no  sale  had  taken  place.  It  was 
decided  in  National  Bank  of  Z>.  0.  Mills  dk  Go. 
V.  Union  In*.  Co.  of  San  Francisco,  88  Cal. 
497,  that  "where  the  loss  is  payable  to  the 
mortgagee  of  the  property,  and  occurs  after 
sale  under  foreclosure,  but  before  the  time  for 
redemption  has  elapsed,  the  mortgagee  is  en- 
titled to  recover  the  loss,  as  the  foreclosure 
is  no  extinguishment  of  his  debt  until  the 
deed  has  been  made  and  the  time  for  redemp- 
tion has  expired.  **  Dunlop  v.  Atery,  23  Hun» 
509 ;  Ames  v.  Rieluirdson,  29  Minn.  830. 

The  claim  that  the  proceeds  of  the  policy 
are  exempt  because  obtained  from  a  policy 
upon  the  homestead  is  not  tenable.  If  the 
dwelling  house  had  not  been  destroyed  by 
fire,  it  and  the  premises  with  which  it  was 
connected  could  have  been  sold  in  satisfaction 
of  the  judgment,  as  both  the  husband  and 
wife  jointly  executed  the  mortgage.  If  the 
insurance  company  had  rebuilt  and  replaced 
the  dwelling  house  after  its  destruction  by 
fire,  it  could  also  have  been  sold,  with  the 
premises,  to  satisfy  the  judgment.  The  pro- 
ceeds of  the  policy  of  insurance  merely  take 
the  place  of  the  dwelling  house  destroyed  by 
fire,  and,  while  they  would  be  exempt  as 
against  general  creditors,  they  are  not  exempt 
if  Chipman,  the  mortgagee,  has  an  equitable 
lien  thereon  under  the  mortgage  given  bv  the 
husband  and  wife,  and  the  agreement — if  any 
exists — with  them  to  keep  up  insurance  for 
his  benefit. 

T/ie  jvdgment  wiU  be  reversed,  and  cause 
remanded. 

All  the  Justices  concur. 

Rehearing  denied. 


SOUTH    DAKOTA    SUPREME   COURT. 


Richard  EIMMEL,  Sespt, 

F.  C.  DICKSON,  Receiver  of  Douglas  County 

Bank. 

( B.  Dak. ) 

*!•  S*  dellTered  to  »  bank  ft  eertain 
■mn  of  money*  to  be  patd  otof  to  W. 

when  he  should  present  to  the  bank  a  warranty 

^Headnotes  by  Kxli.ah.  J*. 

NoTB.— Asto  when  a  deposit  Is  special  so  that 
the  title  remains  in  the  depositor,  see  Mutual  Aoo. 
Ami,  v.  Jacobs  (IlL)  16  L.  B.  A.  Ud,  and  noU, 
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deed,  properly  executed,  conveying  to  K.  certain 
lands,  together  with  an  abstract  sbowin^r  frood 
title  in  W.,  and  took  a  receipt  from  the  bank  re- 
oitinir  the  purpose  for  which  the  money  was  so 
left  Subsequently,  and  before  such  deed  and 
abstract  were  presented,  or  the  money  paid  over, 
the  bank  failed,  and  a  receiver  was  appointed 
by  the  court.  Held,  that  tbe  money  so  deposited 
was  a  trust  fund,  and  did  not  become  assets  of 
the  bank,  nor  pass  to  the  receiver  as  such. 

S.   The  fttct   that  upon  Its  receipt  the 
bank  ipaTO  credit  to  K.  as  of  a  depoeit, 

and  minerled  the  money  so  deposited  with  its  own, 
without  the  knowledge  or  consent  of  Km  did  not 
change  the  character  of  the  transaction. 

8*   Under  each  circnmetancee»  K.  had 
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the  ri^ht  to  follow  and  reclaim  the 
money  so  depoeited  as  a  trust  fund,  and  it  was 
the  duty  of  the  court  to  direct  its  receiver  to 
pay  the  amount  over  to  K. 

(AprUaiSOU 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Douglas  County  in 
favor  of  plaintiff  in  a  proceeding  brought  to 
reach  a  fund  in  the  possession  of  the  receiver 
of  the  Douglas  County  Bank  on  the  ground 
that  it  had  been  left  with  the  bank  as  a  special 
deposit.    Afflrmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Robert  Dollard,  for  appellant: 

The  trust  fund  must  be  traced  into  specific 
assets  in  the  hands  of  the  receiver,  or  there 
must  be  cash  on  hand  with  which  the  trust 
fund  is  intermixed,  before  payment  thereof 
can  be  ordered  under  the  law. 

As  the  assets  of  the  bank  were  in  course  of 
administration  in  equity  no  priority  could  be 
given  onee^'^^t^t'  gu$  trust  over  another,  who  had 
a  claim  against  the  general  assets  of  the  bank, 
where  he  was  unable  to  trace  his  trust  funds 
into  particular  assets,  if  a  trust  could  be  en- 
forced at  all  under  such  circumstances. 

Central  ^at.  Bank  of  Baltimore  v.  Connecti- 
cut Mut.  L.  Ins.  Co.  104  U.  8.  54,  26  L.  ed. 
698. 

What  the  court  says  in  MeLeod  v.  Eva^ne,  66 
Wis.  407,  57  Am.  Rep.  287,  although  unneces- 
sary to  the  adjudication  of  that  case,  goes  to 
the  extent  of  repudiating  the  doctrine  tnat  the 
trust  property  or  its  proceeds  must  be  in  exis- 
tence in  the  assets,  although  undistinguishable 
in  the  mass  thereof,  and  substitutes  this,  that 
«o  long  as  there  are  assets,  if  the  trust  fund 
went  to  the  benefit  of  the  estate,  Uie  trust  is  an 
equitable  lien  thereon. 

There  are  other  claims  against  the  bank,  of 
the  same  character  as  that  of  the  respondent, 
amounting  to  $7,786.08,  and  from  the  usual 
course  of  the  administration  of  an  estate  of 
this  character  it  is  clear,  even  at  this  stage, 
that  the  assets  will  not  satisfy  all  of  these 
claims,  or  any  considerable  part  of  them. 

He  who  seeks  equity  shall  do  equity. 

This  rule  would  not  give  respondent  a  right 
to  demand  that  in  the  equitable  distribution  of 
the  assets  of  the  estate  his  claim  should  be 
paid  in  preference  to  all  others  equaUy  meri- 
torious merely  because  he  secured  permission 
to  bring  a  suit  against  the  receiver  and  prose- 
cuted that  suit  in  advance  of  others  having 
similar  claims. 

1  8tory,  Eq.  Jur.  pp.  588,  589,  5W. 

Section  4660  of  the  Compiled  Laws  prescribes 
the  rule  for  administering  estates  of  the  char- 
acter sought  to  be  effected  in  this  action.  That 
section  provides  that  an  insolvent  estate,  when 
administered  in  equitv,  shall  inure  to  the 
benefit  of  all  creditors  in  proportion  to  the  re- 
spective claims  or  demands. 

It  may  be  insisted  that  the  case  under  con- 
sideration is  like  a  creditor's  bill.  The  first 
answer  to  that  proposition  is  that  it  is  not  a 
creditor's  bill.  And  the  second  is  that  the  fil- 
ing of  a  creditor's  bill  operates  as  an  equitable 
levy  on  the  property  of  the  debtor,  and  there- 
by he  gains  a  priority  over  other  creditors 
similar  to  that  priority  given  in  law  to  the 
\mstj  of  an  execution. 

t5Ii.R.  A. 


8torm  V.  WaddeU,  2  Sandf.  Ch.  494,  7  L.  ed. 
675;  Eimberling  v.  Hartly,  1  Fed.  Rep.  574; 
Clarke  v.  Rist,  8  McLean,  494;  Sedgwick  v. 
Menek,  6  Blatchf.  156;  Parker  v.  Muggridge,  % 
Story,  884;  Carr  v.  Fearington,  68  N.  C.  560; 
Fetter  v.  Cirode,  4  B.  Mon.  482;  NewdigaU  y. 
Jaeche,  9  Dana,  18;  MeDermutt  v.  Strong,  4 
Johns.  Ch.  687,  1  L.  ed.  981;  Goddard  v. 
Weaver,  1  Woods,  C.  C.  260;  Teatman  v.  New 
Orieam  Bav.  Inst.  95  U.  8.  764.  24  L.  ed.  589; 
Brown  V.  Nic)u>U,  9  Abb.  Pr.  N.  8.  17. 

As  against  the  assets  of  the  bank  in  the  hands 
of  the  appellant  no  levy,  either  legal  or  equit- 
able, could  be  made  by  the  respondent,  as  thej 
were  in  the  hands  of  the  court  and  any  pro- 
ceeding against  them,  without  its  authority, 
would  have  been  an  unwarranted  invasdon 
punishable  as  for  contempt. 

20  Am.  &  Eng.  Encyclop.  Law,  ppu  141, 
142,  and  notes. 

Mr,  O.  P.  Harben,  for  respondent: 

The  law  favors  the  vigilant,  and  in  the  caas 
at  bar  the  respondent,  by  commencing  his  ac- 
tion as  he  did,  obtained  an  equitable  lien  on  as 
much  of  the  cash  received  by  the  appellant  as 
was  necessary  to  pav  the  respondent  the  sum 
of  money  so  received  in  trust  from  him  by  the 
Douglas  County  Bank. 

The  money  m  dispute  was  placed  in  defen- 
dant's bank  to  pay  to  E.  C.  Ward  on  presenta- 
tion of  a  warranty  deed  and  abstract  to  certain 
lands.  The  bank  failed  and  defendant  Dixon 
is  the  receiver.  The  object  of  this  action  is  to 
declare  the  deposit  the  trust  fund. 

Although  the  relation  between  a  bank  and 
its  depositor  is  that  merely  of  debtor  and  credi- 
tor, yet  the  fund  does  not  change  its  character 
from  the  fact  that  the  money  has  been  de- 

fosited  in  ban^  to  the  credit  of  the  depositor, 
f  the  money  in  his  hands  was  impressed  with 
a  trust  in  favor  of  another  the  deposit  will  re- 
main subject  to  the  trust. 

Third  Nat.  Bank  of  St.  Paul  v.  StiUwaier 
Gas  Co.  86  Minn.  75;  Van  Alen  v.  American 
Nat.  Bank,  52  N.  T.  1;  People  v.  City  Bank  of 
Rochester,  96  N.  T.  82;  Cragie  v.  Badley,  99 
N.  T.  181,  52  Am.  Rep.  9;  Farmers  tit  M,  Nat. 
Bank  v.  King,  57  Pa.  202,  98  Am.  Dec.  215; 
PeaJc  V.  EUicott,  80 Kan.  156, 46  Am.  Rep.  90; 
Central  Nat.  Bank  of  Baltimore  v.  Connecticut 
Mut.  L.  Ins.  Co.  104  U.  S.  54,  26  L.  ed.  698. 

In  cases  of  special  deposit  the  money  is  not 
the  property  of  the  bank  but  is  held  in  trust 
for  the  owner  to  be  paid  on  demand. 

Commercial  Bank  of  Albany  v.  Hughes,  17 
Wend.  94;  Marsh  v.  Oneida  Central  Bank.  84 
Barb.  298;  jSUna  Nat.  Bank  v.  Fourth  Nat 
Bank,  46  N.  T.  82,  7  Am.  Rep.  814. 

The  bank  is  merely  the  bailee  of  the  deposi- 
tor, has  not  authority  to  use  the  thing  depos- 
ited, and  must  return  It  in  individuo  to  the  de- 
po.sitor. 

Story,  Bailm.  9th  ed.  88;  Dawson  v.  Real 
Estate  Bank,  5  Ark.  288;  Marine  Bank  of 
Chicago  V.  Rushmore,  28  111.  468. 

A  person  obtaining  property  by  fraud  ac- 
quires no  title  to  it,  but  it  is  hdd  by  him  and 
all  persons  claiming  under  him  with  notice, 
in  trust  for  the  original  owner. 

Third  Nat.  Bank  of  St.  Paul  v.  Stillwater 
Gas  Co,  supra;  Amer  v.  Hightawcr,  70  Cal.  440; 
Sleeper  v.  Davis,  64  N.  H.  59;  MeLeod  ▼. 
Ecans,  66  Wis.  407,  57  Aul  Rep.  287. 
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J.,  deliyered  the  opinion  of  the 
court: 

In  this  case  the  facts  are  simple  and  un- 
diSDuted.     On  and  prior  to  the  9th  day  of 
June,  1808,  the  Douglas  County  Bank  was 
a  banking  corporation  under  the  laws  of  this 
-state,    doing  business  at  Armour,   in  said 
Douglas  county.     On  that  day  respondent, 
Kimmel,  left  with  such  bank  $265,  to  be 
paid  to  B.  0.  Ward,  on  presentation  by  him 
•of  a  warranty  deed  conveying  to  Kimmel 
•<:ertain  described  land,  with  an  abstract  show- 
ing good  title  in  the  ^ntor.    The  bank  gave 
Kimmel  a  receipt  therefor,  reciting  that  it 
was  so  received  for  such  purpose.    On  the 
17th  day  of  June  following,  and  before  the 
^eed  was  presented  and  the  money  paid  over, 
the  bank  failed,  and  respondent,  Dickson, 
was  appointed  its  receiver,  and  as  such  re- 
<»ivea  and  took  possession  of  all  the  assets 
and  property  found  in  the  possession  of  the 
bank,  of  which  only  $259.71  was  cash.    8ub- 
aequently  both  Kimmel  and  Ward  demanded 
their  money  of  the  receiver,  and  this  action 
•does  not  involve  any  controversy  between 
Kimmel  and  Ward,  out  simply  whether  the 
Teceiver  of  the  bank  should  be  required  to 
pay  over  the  amount,  or  so  much  thereof  as 
the  money  on  hand  will  pay :  or  whether  the 
•cash  so  found  on  hand  at  the  time  of  the  fail- 
ure of  the  bank  is  assets  in  his  hands,  to  be 
distributed  with  and  as  the  other  assets  of 
the  bank.    The  court  below  ordered  the  re- 
<xiver  to  pay  over  to  respondent  the  said 
4259.71  so  found  in  the  bank  at  the  time  of 
its  failure  and  taken  possession  of  by  him, 
and  this  appeal  is  from  such  order.     In  the 
affidavit  oi  Humbert,  secretary  of  said  bank, 
it  is  stated  that  when  this  money  was  so  left 
with  the  bank  it  **  was  treated  the  same  as 
any  other  deposits  of  said  bank,  and  mixed 
with  the  other  money  therein."    It  is  not 
intimated  that  this  was  done  with  the  knowl- 
edge of  Kimmel,  or  that  he  in  any  manner 
consented  to  it.    Upon  these  facts  it  would 
appear  that  the  money  was  left  with  the  bank 
in  trust  for  a  particular  purpose.     The  bank 
-could  not  afterwards,  without  the  acquies- 
cence of  Kimmel,  change  its  relation  to  him 
from  that  of  a  bailee  or  trustee  to  chat  of  a 
general  debtor.     We  apprehend  that  no  dif- 
ferent principle  is  involved  because  one  of 
the  parties  happens  to  be  a  bank.     Suppose, 
under  the  same  circumstances,  Kimmel  had 
left  the  money  with  Humbert  personally, 
and  he  had  failed  and  made  an  assignment, 
would  this  money,  so  found  in  his  posses- 
sion, pass  to  his  assignee  as  his  property? 
If  so,  when  and  how  did  it  become  so?   That 
he,  or  the  bank  in  this  case,  had,  without 
the  consent  of  Kimmel,  diverted  the  money 
and  used  it  for  some  other  purpose,  ought 
not  to  affect  Kimmel 's  rights.    Abuse  of  a 
trust  can  confer  no  rights  on  the  party  abus- 
ing it,  or  on  those  claiming  in  privity  with 
him.     It  is  not  claimed  that  the  $259  found 
in  the  bank's  vault  when  it  failed  is  the  verv 
money,  or  a  part  of  it,  deposited  by  Kimmel, 
and  it  is  not  necessary  that  it  should  be  so. 
If  the  money  delivered  to  the  bank  had  been 
used  by  it  in  its  business,  it  had  presumably 
•either  paid  its  debts  pro  tanto,  or  incrrased 
its  assets;  and  the  general  creditors  of  the 
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bank  would  be  in  the  same  condition  if  the 
money  found  in  its  possession  were  paid  over 
in  execution  of  the  trust  as  though  the  money 
deposited  had  been  kept  separate,  and  the 
identical  money  received  had  been  so  paid 
over.  Peak  v.  EUicott,  80  Kan.  156.  46  Am. 
Rep.  90,  was  a  case  entirely  analogous  to 
this.  Peak  had  left  with  the  bank  of  which 
Illlicott,  upon  its  failure,  became  assignee, 
money  to  pay  a  note,  which  the  bank  was 
to  send  for.  As  in  this  case,  he  took  a  re- 
ceipt showine  the  purpose  for  which  the 
money  was  left.  The  bank  passed  the 
amount  to  the  credit  of  Peak.  After  the  fail- 
ure of  the  bank,  it  not  having  paid  the  note. 
Peak  brought  action  against  the  assignee, 
asking  the  same  relief  as  is  asked  in  this 
case,  to  wit,  that  tbe  assignee  be  required  to 
pay  over  the  amount  in  full  as  a  trust  fund. 
The  supreme  court  reversed  the  trial  court, 
holding  that  the  transaction  constituted  a 
trust ;  that  the  relation  created  was  not  that 
of  a  debtor  and  creditor,  but  rather  that  of 
principal  and  agent,  or  bailor  and  bailee; 
and  that  the  subject  of  such  trust  did  not 
pass  to  the  assignee  as  assets  of  the  bank. 
It  was  held  further  that  the  manner  in  which 
the  bank  had  treated  the  fund  by  crediting 
it  to  Peak  and  mixing  it  with  its  own  money 
did  not  affect  his  right  to  claim  the  amount 
from  the  funds  on  hand.  EUicott  v.  Barnes^ 
81  Kan.  170,  was  a  similar  case,  and  the  same 
rule  controlled.  McLeod  v.  Evans^  66  Wis. 
401,  67  Am.  Rep.  287,  applies  the  same  prin- 
ciple, with  the  same  result,  where  a  draft 
had  been  left  for  collection  with  a  banker, 
who  afterwards,  and  before  the  depositor  had 
received  its  proceeds,  suspend^,  and  as- 
signed. The  court  held  that  the  proceeds  of 
the  draft  constituted  a  trust  fund,  which  did 
not  pass  to  the  assignee,  and,  there  not 
being  sufficient  cash  in  the  hands  of  the  as- 
signee to  pav  the  amount,  that  the  same 
should  be  a  lien  upon  the  assigned  estate.' 
The  same  principle,  though  to  somewhat  dif- 
ferent facts,  was  applied  in  PiBople  v.  Oitjf 
Bank  of  Rochester,  96  N.  Y.  82,  and  again 
in  People  v.  Bank  of  DamviUe,  89  Hun,  187. 
The  suggestions  of  appellant  that  this 
money  Is  imperativelv  needed  to  meet  im- 
mediate expenses  in  administering  the  bank's 
estate,  can  have  little  weight  when  the  money 
itself  is  nopart  of  the  estate,  but  belongs  to 
another.  There  would  be  no  justice  in  re- 
quiring Kimmel  to  furnish  means  to  assist 
in  settling  the  affairs  of  the  bank.  On  be- 
half of  appellant  it  is  further  urged  that  the 
answer  shows  that  at  the  time  of  its  failure 
the  bank  held  a  large  amount  of  other  spe- 
cial deposits  of  the  same  character  as  this 
$265 ;  and  it  is  insisted  that  by  the  order  ap- 
pealed from  Kimmel  is  given  a  priority  to 
which  he  is  not  entitled  over  other  equally 
meritorious  claimants.  It  is  doubtful  if  the 
proceedings  convey  the  meaning  which  coun- 
sel thus  draws  from  them.  The  answer  of 
the  receiver  is  evidently  framed  upon  the 
theory  that,  notwithstanding  the  circum- 
stanoes  of  this  deposit,  it  was  a  general  de- 
posit, and  concludes  with  admitting  the  in- 
debtedness of  the  bank  on  account  of  it. 
After  stating  how  and  for  what  purpose  it 
was  made,  it  proceeds:    "And  it  is  alleged 
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that  said  $265  was  deposited  on  account  of  I 
the  plaintiff  as  herein  stated,  and  not  other- 
wise, and  was  carried  to  the  credit  of  the 
plaintiff  by  the  defendant  corporation  the 
same  as  any  other  deposits  of  said  hank, 
and  the  money  constituting  said  sum  of 
t265  was  mixea  with  other  money  deposits 
of  said  bank,  and  its  identity  destroyed. 
.  .  .  And  that,  after  the  deposit  of  said 
$265,  and  previous  to  the  17th  day  of  June, 
1893,  said  defendant  bank  received  on  de- 
posit moneys  from  its  depositors  to  the 
amount  of  $7,786.63,  to  be  paid  out  the  same 
as  said  $265,  the  same  being  funds  belong- 
ing to  depositors,  and  no  part  of  which  have 
been  paid  to  said  depositors,  which  was  mixed 
with  Its  general  deposit  funds,  of  which  said 
$2^5  formed  a  part  at  the  time  of  its  deposit. 
The  defendant  further  alleges  that  the  total 
amount  due  depositors  by  said  defendant 
bank  on  said  17th  day  of  June,  and  which 
remains  unpaid,  is  the  sum  of  $20,778.08, 
and  defendant  states  that,  except  said  $269. 71, 
cash  on  hand,  the  assets  of  said  defendant 
bank  consist  of  horses,  equities,  and  rights 
of  action ;  admit  that  the  plaintiff  and  said 
E.  0.  Ward  have  each  demanded  said  $265, 
and  defendants  have  each  refused  to  pay  the 
same :  and  i^mit  that  defendant  corporation 
is  indebted  to  plaintiff  in  said  sum  of  $265 
as  aforesaid,  and  no  part  thereof  has  been 

Said."  Upon  this  point  the  affidayit  of 
[umbert,  the  secretary  of  the  bank,  is  as 
follows:  **That  the  said  $265  deposited  by 
plaintiff  as  aforesaid  was  treated  the  same  as 
<U^  Qihor  deposits  of  said  bank,  and  mixed 


with   the  other  money  therein.      .     .     » 
That  after  the  deposit  of  said  $265,  and  pra* 
vious  to  the  17th  day  of  June,  1898,  said  de* 
fendant  bank  received  on  deposit  money  to- 
the  amount  of  $7,786.63\  which  was  mixed 
with  the  deposit  funds  of  said  bank,  and  all 
of  which  was  paid  out  by  said  defendant 
corporation  prior  to  June  17th,  except  said 
sum  of  $259.71."    Reading  the  answer  of  the- 
receiver  and  the  affidavit  of  the  bank's  officer 
together,  I  think  we  ought  to  understand, 
not  that  the  bank  had  received  and  held  over 
$7,000  of  special  deposits  of  the  same  char- 
acter as  the  $265,  but  that  between  the  dates- 
named  that  amount  had  t)een  deposited  gen- 
erally, and  had  been  treated  by  the  bank, 
and  used  and  paid  out,  the  same  as  the  $265. 
To  us  these  statements  do  not  mean  that  the 
bank  licid  other  special  deposits,  delivered 
to  and  received  by  it  for,  and  so  appropriated 
to,  a  particular  purpose  or  trust ;  ana,  even 
if  they  were  so  intended,  there  Is  nothing^ 
before  us  to  indicate  that  any  such  depositor 
ever  has,   or  ever  will,   assert  his  rights. 
The  plaintiff  having  established  his  right  to- 
be  paid,  no  question  of  priority  is  presented 
until  it  is  shown  that  there  are  rival  claim- 
ants in  position  to  and  disposed  to  raise  the 
question,  and  that  they  will  suffer  by  allow- 
ing plaintiff  to  be  presently  and  first  .paid. 
Payment  to  him  ought  not' to  be  denied  or 
delayed  upon  a  bare  suspicion  that  others- 
similarly  situated,   now  sleeping  on  their 
rights,  may  eventually  assert  them. 
ThA  order  qf  the  Circuit  Court  i$  aj/lrmed.. 
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Horatio  P.  LIVERMORE,  Betpt., 
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!•  The 'declaration  in  ft  staid  oonstlta* 
tioa  that  :a  certain  city  ie  the  seat  of 
g^Temment  and  shall  so  remttin  *\iDtil 
cbanged  by  law"  does  not  withdraw  this  provis- 
ion from  the  possibility  of  amendment,  althouflrh 
the  section  itself  provides  for  ohanire  by  statute 
approved  by  the  people. 

8*  An  amendment  of  the  state  eonstitii* 
tion  by  ehan^ing^  the  seat  of  goTerif 
ment  to  another  city  on  condition  of  a  oer- 
taln  donation  of  land  and  money,  and  an  ap- 
proval by  oertaln  officers  of  the  site  donated  is 
not  such  an  amendment  as  the  leirlslature  is  au- 
thorized to  submit  to  the  vote  of  the  people, 
since  it  would  not  upon  adoption  by  the  people 
become  an  effective  part  of  the  constitution 


without  subsequent  acts  and  the  approval  thereoT 
by  oertaln  officers  and  the  exerdse  of  discretion 
by  the  commission. 

(PatenonandMcFoarland,  JJ.,  ditamt  frompropth 

tttioni.) 


(Uaroh  28,  ISMJ 

APPEAL  by  defendant  from  a  judfnnent  oT 
the  Superior  Court  for  Sacramento  County 
in  favor  of  plaintiff  in  a  proceeding  broaght  to- 
enjoin  defendant  from  taking  steps  to  submit 
to  the  voters  of  the  state  a  proposed  amend- 
ment to  the  constitution  providing  for  a  change 
of  the  location  of  the  state  capital.     AflrmSL 

The  facts  are  stated  in  the  opiniona 

Me$sr9.  W.  H.  H.  Hart,  AttyOen.,W»  H» 
Layson,  Dep,  AUy-  Gen. ,  D,  M.  Delmae  and 
Morehonae  &  Tattle  for  appellant. 

Mewrs,  L.  T.  Hatfield  and  Johnson  i^- 
Johnson,  for  respondent: 

Respondent  had  capacity  to  sue. 


NoTB.— Decisions  as  to  the  proper  method  of  I  dently  rare  to  make  the  dlsousslon  in  the  abovei> 
adopting   constttutlonal   amendments  ave  suffix  1  opinions  of  much  value  upon  that  subJeetk 
35L.R.A. 


See  also  25  L.  R.  A.  560;  31  L.  R.  A.  815;  34  L.  R.  A.  97. 
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Pol  Code,  §  1105. 

Any  dtizeii  and  taxpayer  baa  the  right  to 
proceed  against  any  public  officer  or  scl  of  offi- 
cers, to  restrain  tlieir  doing  any  act  b^  which 
aoY  ri/rht  of  such  citizen  may  be  injuriously 
affected,  whether  such  injury  be  to  a  mere 
cItiI  right  or  of  pecuniary  interest 

PecpU  ▼.  Johnton,  6  Cal.  600;  Nouguei  v. 
Douglan,  7  Cal.  66;  Miller  y.  Dunn,  72  Cal. 
468;  Maxwell  y.  Stanislaus  County  Suprs.  53 
Cal.  380;  Hyatt  y.  AUen,  54  Cal.  858;  Gibson 
Y.  Trinity  County  Suprs,  80  Cal.  869;  Mj/  y. 
Board  of  Bed  Bank  School  Dist.,  Tehama 
County  School  Trustees,  87  Cal.  167;  Winn  y. 
Shaui,  Id.  682;  Lynn  v.  Polk,  8  Lea.  121;  Gal- 
loway  Y.  atatham  R.  Co,  68  N.  C.  148;  Bradley 
Y.  Puwell  County  Comrs,  2  Humph.  481,  87 
Am.  Dec.  668;  Sinclair  y.  Winona  County 
Comrs.  28  Minn.  404,  9%  Am.  Rep.  694:  Slate 
Y.  Cunningham,  17  L.  li.  A.  145,  88  Wis.  90; 
Parker  y.  State,  18  L.  R.  A.  667, 188  Ind.  178. 

If  any  public  officer  threatens  or  attempts  to 
act,  or  in  any  way  carry  out  any  direction  un- 
der any  act  or  resolution  of  the  legislature  that 
is  inYaiid,  or  attempts  to  put  in  force  under  a 
Yalid  proYision  any  act  that  is  unconstitutional, 
he  may  be  restrained  by  suit  at  the  instance  of 
a  citizen  and  taxpayer. 

Dans  Y.  Gray,  88  U.  S.  16  Wall.  208,  21 
L.  ed.  447;  Pennoyer  y.  McConnaugJiy,  140  U. 
8. 1,  85  L.  ed.  868:  Louisiana  Board  of  Liqui- 
dation Y.  McComb,  92  U.  8. 632.  28  L.  ed.  626; 
Osfjorn  Y.  Bank  of  United  States,  22  U.  8.  9 
Wheat.  738,6  L.  ei  204;  McCord  v.  Pike,VZi  HI 
290;  Chestnutwood  y.  Hood,  68  111.  182;  State  y. 
Cunningham,  and  Parker  y.  State,  supra; 
Lanier  y.  Padgett,  18  Fla.  842. 

With  respect  to  the  right  of  a  citizen  to  pro- 
ceed against  a  state  officer  to  procure  an  aaju- 
dication  upon  rights  under  the  laws  and  con- 
stitution, there  has  ncYer  been  any  doubt  in 
this  state. 

PHjple  Y.  Bigler,  6  Cal.  28;  Harpending  y. 
Baight,  89  Cal.  189.  2  Am.  Rep.  482;  Kenfleld 
Y.  Jrtoin,  62  Cal.  164;  Hatch  y.  St^meman,  66 
CsL  688;  People  y.  Markham,  96  Cal.  262; 
People  Y.  Markham,  Id.  289;  Cfiamberlain  y. 
Siiiey,  4  Minn.  812;  StaU  y.  Cliase,  6  Ohio  St. 
629. 

The  action  of  the  legislature  in  this  instance 
did  not  legally  or  constitutionally  affect  the 
status  of  affairs  with  respect  to  the  seat  of 
goyemment  of  this  state. 

Section  1  of  article  20  of  the  present  Consti- 
tntioD  says:  "The  city  of  Sacramento  is  here- 
by declared  to  be  the  seat  of  government  of 
tnis  Slate,  and  shall  so  remain  until  changed 
by  law;  but  no  law  changing  the  seat  of  goy- 
emment shall  be  valid  or  binding  unless  the 
ttme  be  approved  and  ratified  by  a  majority  of 
the  qualified  electors  of  the  state  YOting  there- 
for at  a  general  state  election  under  such  regu- 
lations and  provisions  as  tbe  legislature,  by  a 
two-thirds  YOte  of  each  house,  may  provide 
lubmitting  the  question  of  change  to  the  peo- 
ple." 

The  court  knows  that  no  law  of  any  char- 
•cterhas  ever,  at  any  time,  been  enacted  as 
ibove  required,  or  in  any  manner  whatever. 

Section  1  of  article  20,  as  it  now  stands,  re* 
Quires  affirmative  action  to  bring  about  or  au- 
thorize a  removal  of  the  seat  of  government, 
tad  if  those  provisions  be  not  abrogated  by 
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appropriate  langiingc  fn  a  vnlf^i  amendment 
providing  for  a  aiffi*reni  ni'-thol,  orabolishin£: 
all  conditions,  the  pruix)sed  amendment  must 
fall. 

Tbe  provisions  of  the  constitution  of  the  state- 
of  California  are  not  grants  of  power,  but  re- 
strictions upon  the  power  of  the  legislature. 
Where  the  coustitulion  prescribes  a  mode  or 
procedure,  that  mode  is  tbe  measure  of  power. 
People  Y.  Johnson,  6  Cal.  600;  Nougues  v. 
Douglass,  7  Cal.  66;  People  v.  Jeirett,  6  Cal.  292;. 
Peoples.  Rogers,  18  Cal.  165;  Cohen  y,  Wright, 
22  Cal.  808;  StaU  y.  Rogers,  10  Kev.  268.  21 
Am.  Rep.  788:  Cooley.  Const.  Lim.  78;  Weill 
Y.  Ken  field.  64  Cal.  Ill;  People  y.  Gunn,  86^ 
Cal.  247;  McDonald  y.  Patterson,  64  Cal.  246. 

Section  1,  article  20,  of  the  Sute  Constitution 
requires  legislation  to  carry  out  its  provisions- 
and  the  provisions  have  not  been  made.    The 
alleged  amendment  does  not  proYide  the  mean». 
or  terms  of  removal,  but  bluntly  says  it  is  re- 
moYed. 

When  specific  directions  are  eiven  in  the 
constitution,  that  plan  must  be  followed. 

Weber  v.  Santa  Clara  County  Suprs,  69  Cal. 
265;  Ewingy.  OrovUle  Min.  Oo.  56  Cal.  649; 
Mnrye  v.  Hart,  76  Cal.  298. 

The  provisions  of  the  consUtatlon  are  man- 
datory and  prohibitory. 

Art.  1,  g  22. 

If  in  one  section  of  the  constitution  a  power- 
is  speciallY  conferred,  or  a  duty  specially  en-  . 
ioincd,  wbich,  in  general  terms,  is  prohibited 
DY  the  other  sections,  the  power  or  duty  spe- 
cially conferred  or  enjoined  constitutes  an  ex- 
ception to  the  general  rule;  the  direction  to- 
employ  the  power  or  discharge  tbe  duty  in  the 
particular  instance  is   as   mandatory  ta  the 
general  prohibition. 

San  Aaneisco  d  JV.  P.  B,  Oo.  y.  State  Board' 
of  Egvalization,  60  Cal.  82;  Cooley,  Const. 
Lim.  6th  ed.  76,  77. 

Proceedings  of  the  legislature  of  the  state 
may  be  proved  by  the  journals  of  that  body, 
or  either  house  tbereof,  or  by  published  stat- 
utes or  resolutions,  or  by  copies  certified  by 
the  clerk,  or  printed  by  their  order. 

Code  Civ.  Proc.  1918;  Fowler  y.  Pierce,  2 
Cal.  166;  Oakland  Paving  Co,  y.  HUton,  6^ 
Cal.  479;  Sherman  v.  Story,  80  Cal.  268,  89 
Am.  Dec.  93;  Stevenson  v.  Colgan,  14  L.  R.  A. 
469,  91  Cal.  651;  Oakland  Paving  Co.  y.  Tomp 
kins,  72  Cal.  5;  People  v.  Dunn,  80  Cal.  218. 

The  journals  kept  in  whatever  manner  must 
be  conceded  to  record  what  was  actually  done 
if  it  shows  what  was  done,  and  validity  of  law 
may  be  attacke  J  by  jouriSals. 

Miller  v.  Goodwin,  70  111.  660;  South  Ottawa 
Y.  Perkins,  94  U.  8.  268,  24  L.  ed.  166;  Gard- 
ner y,  Barney,  78  U.  8.  6  Wall.  499,  18  L.  ed. 
890;  Berry  v.  Baltimore  db  D.  P.  R.  Co  41  Md. 
446,  20  Am.  Rep.  69;  Opinion  of  Justices,  52 
N.  H.  622;  Wood's  App.  75  Pa.  69. 

In  order  to  determine  what  things  were  dono 
in  respect  to  the  passage  of  laws  or  adoption 
of  resolutions,  the  courts  will  examine  the 
journal  and  roll  calls  of  the  respective  bodice, 
who  take  action  on  any  matter  of  legislation 
or  constitutional  amendment. 

Code  Civ.  Proc.  ^  1918,  subdiY.  2;  Weill  v, 
Kenfleld,  54  Cal.  Ill;  Oakland  Paving  Co,  y. 
Hilton,  69  Cal.  479;  Koehler  v.  HiU,  60  Iowa. 
556;    StaU  v.   Tujly.  19  NeY.  891;    Oaklamt 
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Paving  (h,  v.  Tompkim,  72  Cal.  6;  People  r. 
Johnwn^  6  Cal.  500;  Nouguei  y.  Douglass,  7 
<:;al.65. 

Tbe  cbanges  in  the  words  of  the  proposed 
•ameDdment  in  the  assembly  and  the  failure  of 
tbe  senate  to  concur  in  the  change  is  fatal. 

Prescoit  r,  Illinois  A  M.  Canal  Trustees,  19 
HI.  827;  Jones  v.  ffutclfinson,  48  Ala.  721.  Also 
-see  (Hin  v.  Meyers,  55  Iowa,  209;  Railroad 
Taa  Com,  18  Fed.  Bep.  767;  People  v.  Hills,  85 
N.  T.  449;  i4rt<wv.  ArcadeR^Oa.  2  L.  B.  A. 
789.  118  N.Y.  98. 

If  tbe  resolution  is  not  identical  in  both 
liouses,  or  in  all  the  different  bodies  called 
upon  to  ratify  it,  or,  in  other  words,  if  the 
document  as  finally  passed  upon  is  not  a  true 
copy  of  what  one  or  the  other  body  adopted 
«Dd  aereed  to,  the  variance  is  fatal  to  the  act. 

Koehler  y.  HiU,  60  Iowa,  656;  State  y. 
Earris,  19  Ney.  228;  Moody  v.  SlaU,  48  Ala. 
115,  17  Am.  Rep.  28;  Bmithee  y.  Qarth,  88 
Ark.  17;  Statey,  Rogers,  10  Ney.  250,  21  Am. 
Bep.  788;  WolcoU  y.  Wigton,  7  Ind.  48.  Also 
Ryan  v.  Lynch,  68  Dl.  160;  Steckert  v.  East 
Saginaw,  22  Mich.  104;  Wendeil  y.  Durbin,  26 
Wis.  890;  State  y.  Miller,  45  Mo.  495. 

Illinois,  Indiana,  Iowa,  Minnesota,  Missouri, 
l^eyada,  New  York,  North  Dakota  and  Wis- 
<;onsin  have  provisions  of  constitution  relative 
to  amendments  quite  similar  to  California, 
and  they  each  submit  amendments  under  gen- 
eral law. 

The  following  states  haye  constitutional  re- 
quirements similar  to  California,  and  submit 
under  special  act  or  special  joint  resolution. 
Tiz.:  Georgia,  Maryland,  North  Carolina, 
Oregon,  Fennel vania,  Tennessee,  Texas,  Ver- 
mont, Yireinia  and  West  Yirginia. 

The  following  states,  with  different  proyis- 
ions,  submit  under  general  law:  Alabama, 
Arkansas,  Colorado,  Connecticut,  Florida, 
Maine  and  Nebraska. 

In  the  following  states  tbe  laws  or  constitu- 
tions proylde  that  proposed  amendments  be 
submitted  by  the  gpyernor,  yiz.:  Georgia, 
Maryland,  Oregon,  Tennessee  and  Texas. 

In  the  states  of  Delaware  and  Maryland  the 
•concurrence  of  the  governor  is  a  prerequisite 
to  proposal. 

In  the  states  of  Delaware,  Kentucky,  Louisi- 
-ana,  Massachusetts,  Michigan  and  New  Hamp- 
ahire  the  machinery  for  submission  is  contained 
in  the  constitution. 

In  the  following  states  all  amendments  are 
submitted  under  special  acts  or  Joint  resolu- 
tions, regardless  of  difference  in  language  of 
•constitution:  Georgia,  Idaho,  Kansas,  Louis- 
iana, Maryland,  Mississippi,  Montana,  New 
Jersey,  North  Carolina,  Ohio,  Oregon,  Penn- 
sylvania, Rhode  Island,  South  Carolina,  South 
Dakota,  Tennessee.  Texas,  Yermont,  Yirginia, 
Washington  and  West  Yirginia. 

In  State  v.  Orey  (Ney.)  19  L.  R.  A.  184,  the 
•court  holds  that  wide  latitude  shall  be  indulged 
in  fayor  of  propositioDsto  amend  tbe  constitu- 
Hofu 

In  Stats  ▼.  Cunningham,  17  L.  R  A.  145, 
^  Wis.  90,  the  secretary  of  state  of  Wisconsin, 
actingunder  law  almost  identical  with  section 
1196,  Pol.  Code  of  this  state,  was  restrained 
from  submitting  a  proposition  to  the  yoters 
l)ecauae  of  inyalidity  of  the  act  to  be  yoted  on. 

In  Parker  y.  StaU,  18  L.  R  A.  567, 188  Ind. 

^  L.  R.  A. 


178,  in  which  a  yoter  successfully  opposed  the 
submission  of  a  proposition  under  a  general 
law  because  the  matter  to  be  submitted  was 
invalid,  there  was  no  question  as  to  yalidlty 
of  the  general  law. 

See  ^so  OcMand  Paving  Co.  t.  Tompkins, 
72  Cal.  6. 

The  flat  ouestion  as  to  tbe  yalidity  of  laws 
for  submitting  proposed  amendments  has  not 
in  a  single  instance  been  called  in  question. 

In  Constitutional  Prohibitory  Amendment, 
24  Kan.  700,  it  was  claimed  that  there  had  not 
been  any  proyision  whatever  for  its  submission, 
but  the  decision  was  based  upon  tbe  fact  that 
the  proposition  bad  in  fact  been  submitted, 
and  bad  receiyed  tbe  sanction  of  a  very  large 
majority  of  tbe  electors. 

This  general  law  must  fail,  because  it  is  an 
attempt  by  the  legislature  to  delegate  to  other 
persons  the  duty  imposed  upon  it  by  section  1 
of  article  18  of  the  Constitution,  and  such  legis- 
lative duty  cannot  be  delegated. 

Cooley,  Const.  Lim.  p.  117;  People  y.  Parks, 
58  Cal.  645;  Dougherty  v.  Austin,  16  L.  R 
A.  161,  94  Cal.  605;  Piople  y.  Johnson,  95  Cal. 
471. 

Harrison*  /. ,  deliyered  the  opinion  of  the 
court: 

At  the  last  session  of  the  legislature  a  prop- 
osition for  an  amendment  to  section  1  of 
article  20  of  the  Constitution  was  adopted  by 
the  yote  of  the  two  thirds  of  the  members  of 
each  house,  in  the  following  tevys :  **  Senate 
Constitutional  Amendment  ISTo.  28.  Sub- 
mitting to  the  people  of  the  state  of  Cali- 
fornia an  amendment  to  the  constitution, 
amending  section-one  of  article  twenty  of  the 
Constitution  of  the  state  of  California,  rela- 
tive to  changing  the  seat  of  goyemment  from 
tbe  city  of  Sacramento  to  t^e  city  of  San  Joee. 
The  legislature  of  the  state  of  California,  al 
its  thirtieth  session,  commencing  on  the  sec- 
ond day  of  January,  A.  D.  one  thousand  eight 
hundred  and  ninety- three,  two  thirds  of  all 
the  members  elected  to  each  house  of  said 
legislature  yoting  in  fayor  thereof,  hereby 
proposes  that  section  one  of  article  twenty 
(miscellaneous  subjects)  of  the  Constitution 
of  the  state  of  California  be  amended  so  as  to 
read  as  follows :  Section  1.  The  city  of  San 
Jos6  is  hereby  declared  to  be  l^e  seat  of  gov- 
ernment of  this  state,  and  shall  so  remain 
until  changed  by  law ;  but  no  law  changing 
the  seat  of  government  shall  be  yalid  or  bind- 
ing unless  the  same  be  approyed  and  ratified 
by  a  majority  of  the  qualified  electors  of  the 
state  yoting  therefor  at  a  general  state  elec- 
tion, under  such  regulations  and  proyisions 
as  the  legislature,  by  a  two-thirds  yote  of 
each  house,  may  provide,  submitting;  the 
question  of  change  to  the  people ;  provided, 
that  the  state  shall  receive  a  donation  of  a 
site  of  not  less  than  ten  acres  and  one  mil- 
lion dollars  before  such  remoyal  shall  be  had. 
The  governor,  the  secretary  of  state,  and  the 
attorney -general  are  hereby  authorized  to  ap- 
proyo  said  site,  and  upon  the  approyal  there- 
of, and  the  payment  of  one  million  dollars 
into  the  state  treasury,  the  legislature  shall 
proyide  for  the  erection  of  the  necessary  build- 
ing and  the  remoyal  of  the  seat  of  goyem- 
ment."   The  present  action  was  brought  by 
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the  nspondent  as  a  tazpajer  and  citizen  of 
the  state,  to  restrain  the  defendant,  as  secre- 
tary of  state,  from  certifying  the  said  amend- 
ment to  the  clerki  of  the  respectiye  counties 
•of  the  state,  and  from  doing  any  other  act 
with  intent  to  have  the  said  amendment  sub- 
mitted to  the  electors  of  the  state,  and  from 
incarring  any  expenses  in  connection  with 
said  amendment,  or  with  any  attempt  to  se- 
cure a  vote  thereon  by  the  people,  upon  the 
grounds,  as  contended  by  him,  that,  'by  rea- 
son of  the  failure  to  comply  with  certain  con- 
stitutional requirements,  me  amendment  was 
never  legally  adopted,  and,  also,  that,  by  the 
terms  of  the  proposition  itself,  it  is  inefficient 
as  an  amendment  to  the  constitution,  and 
would  be  inoperative  if  approved  by  the  peo- 
ple ;  and  tha^  as  a  taxpayer  and  citizen,  he 
18  entitled  to  this  relief  against  the  improper 
expenditure  of  public  moneys.  Judgment 
was  rendered  by  the  court  below  in  favor  of 
the  plaintiff,  and  the  defendant  has  appealed. 
The  court  made  findings  of  fact  in  reference 
to  the  adoption  of  the  amendment  substan- 
tially as  follows :  On  the  11th  of  March, 
1898,  while  the  legislature  was  in  evening 
session,  and  after  the  hour  of  10  o'clock  in 
the  afternoon  of  that  day,  the  proposed  amend- 
ment was  introduced  and  read  in  the  senate, 
and,  after  the  roll  had  been  called  upon  a 
motion  for  its  adoption,  the  secretary  of  the 
senate  announced  diat  28  senators,  including 
Senators  Hart  and  Yoorhies,  had  voted  for  the 
amendment,  and  7  had  voted  against  it.  Im- 
mediately upon  the  announcement  of  the  vote 
what  purported  to  be  a  true  copy  of  the  pro- 
posed amendment  was  transmitted  to  the  as- 
semblv,  wiUi  the  announcement  that  it  had 
been  duly  adopted  by  the  senate ;  and  at  the 
hour  of  10  o'clock  and  15  minutes  P.  M.  the 
senate  adjourned.  On  the  same  evening,  be- 
tween the  hour  of  10  o'clock  and  15  minutes 
and  11  o'clock  P.  M.,  the  rules  of  the  as- 
sembly were  suspended,  and  the  amendment 
was  voted  upon  in  that  house,  and  received 
the  votes  of  57  members  in  its  favor,  and  7 
aeainst  it.  Immediately  thereon  one  of  the 
assemblymen  who  had  voted  in  favor  of  its 
adoption  gave  notice  of  his  intention  to  move 
for  a  reconsideration  of  the  vote,  and  at  11 
o'clock  P.  M.  the  assembly  adpoumed.  On 
the  18th  of  March  (the  intervening  day  beins^ 
Sunday)  another  assemblyman  who  had  voted 
for  its  adoption  moved  the  reconsideration  of 
SQch  vote,  and  immediately  thereafter,  upon 
his  motion,  the  motion  to  reconsider  was  laid 
upon  the  table,  and  during  the  afternoon  ses- 
sion of  that  day  the  copy  of  the  amendment, 
ss  sent  to  the  assembly,  was  returned  to  the 
senate,  with  the  announcement  that  it  had 
heen  duly  adopted  by  the  assembly,  and  the 
legislature  adjourned  rine  die,  without  any 
action  by  the  assembly  upon  the*  motion  for 
a  reconsideration  of  the  vote  by  which  the 
amendment  had  been  adopted.  When  the 
senate  convened  on  the  18th  of  March,  the 
journal  was  corrected  so  as  to  show  that  Sen- 
ator Yoorhies  had  voted  "  No"  upon  the  adop- 
tion of  the  amendment,  instead  of  **  Aye, "  as 
it  had  been  recorded.  Thereupon  Senator 
Hart,  who  had  been  opposed  to  the  measure, 
stated  that  he  had  voted  ••No,"  but  had 
'Changed  to  •'Aye, "  because  he  had  ascertained 
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before  the  announcement  of  the  vote  that  27 
votes  had  been  cast  in  favor  of  the  amend- 
ment, and  that  he  had  changed  his  vote  for 
the  purpose  of  giving  notice  of  a  motion  to 
reconsider,  and  that,  when  the  vote  was  an- 
nounced, he  attempted  to  make  such  motion, 
but  an  adjournment  was  had  before  he  could 
present  the  motion.  He  therefore  asked  to 
have  his  vote  recorded  against  the  amend- 
ment. The  matter  was  referred  to  the  com- 
mittee on  judiciary,  which  reported  that  he 
had  earnestly  endeavored  to  defeat  the  meas- 
ure when  before  the  senate,  and  recommended 
that  his  personal  statement  be  entered  upon 
the  journal.  The  motion  of  Senator  Hart  to 
have  the  journal  corrected  was  denied,  and 
the  journal  was  approved,  showing  27  votes, 
including  that  of  senator  Hart,  in  favor  of 
the  proposed  amendment,  and  8  votes  against 
it.  The  copy  voted  on  in  the  assembly  dif- 
fered from  that  voted  on  in  the  senate  by  the 
omission  of  the  words  '•of  this  state,"  in  sec- 
tion 1,  immediately  after  the  words  "seat  of 
government, "  and  in  having  the  word  ••  laws" 
instead  of  •'law"  in  the  first  sentence.  Upon 
these  facts,  the  respondent,  in  his  argument, 
has  presented  various  reasons  for  the  affirm- 
ance of  tlie  judjrment,  but  the  conclusion  that 
we  have  reached  concerning  the  character  and 
effect  of  tlie  proposed  amendment  renders  it 
unnecessary  to  consider  the  other  propositions 
presented  by  him. 

Article  18  of  the  Constitution  provides  two 
methods  by  which  changes  may  be  effected 
in  that  instrument, — one  by  a  convention  of 
delegates  chosen  by  the  people  for  the  express 
purpose  of  revising  the  entire  instrument, 
and  the  other  through  the  adoption  by  the 
people  of  propositions  for  specific  amendments 
that  have  been  previously  submitted  to  it  by 
two  thirds  of  the  members  of  each  branch  of 
the  legislature.  It  can  be  neither  revised  nor 
amended,  except  in  the  manner  prescribed  by 
itself,  and  the  power  which  it  has  conferred 
upon  the  legislature  in  reference  to  proposing 
amendments,  as  well  as  to  calling  a  conven- 
tion, must  be  strictly  pursued.  Under  the 
first  of  these  methods  the  entire  sovereignty 
of  the  people  is  represented  in  the  convention. 
The  character  and  extent  of  a  constitution 
that  may  be  framed  by  that  body  is  freed 
from  any  limitations  other  than  those  con- 
tained in  the  Constitution  of  the  United 
States.  If,  upon  its  submission  to  the  peo- 
ple it  is  adopted,  it  becomes  the  measure  of 
authority  for  all  the  departments  of  govern- 
ment,— the  organic  law  of  the  state, — to 
which  every  citizen  must  yieldjan  acquiescent 
obedience.  The  power  of  the  legislature  to 
initiate  any  change  in  the  existing  organic 
law  is,  however,  of  greatly  less  extent,  and, 
being  a  delegated  power,  is  to  be  strictly 
construed,  under  the  limitations  by  which  it 
has  been  conferred.  In  submitting  proposi- 
tions for  the  amendment  of  the  constitution, 
the  legislature  is  not  in  the  exercise  of  its 
legislative  power,  or  of  any  sovereignty  of 
the  people  that  has  been  intrusted  to  it,  but 
is  merely  acting  under  a  limited  power,  con- 
ferred upon  it  by  the  people,  and  which 
might  with  equal  propriety  have  been  con- 
ferred upon  either  house,  or  upon  the  gov 
ernor,  or  upon  a  special  commission,  or  any 
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Other  body  or  tribunal.  The  extent  of  this 
power  is  limited  to  the  object  for  which  it 
18  given,  and  is  measured  by  tlie  terms  in 
which  it  has  been  conferred,  and  cannot  be 
extended  by  the  legislature  to  any  other  ob- 
ject, or  enlarged  beyond  these  terms.  The 
legislature  is  not  authorized  to  assume  the 
function  of  a  constitutional  convention,  and 
propose  for  adoption  by  the  people  a  revision 
of  the  entire  constitution  under  the  form  of 
an  amendment,  nor  can  it  submit  to  their 
votes  a  proposition  which,  if  adopted,  would, 
by  the  very  terms  in  which  it  is  framed,  be 
inoperative.  The  constitution  itself  has  been 
framed  by  delegates  chosen  by  the  people  for 
that  express  purpose,  and  has  been  afterwards 
ratified  by  a  vote  of  the  people,  at  a  special 
election  held  for  that  purpose ;  and  the  pro- 
vision in  article  18  that  it  can  be  revised  only 
in  the  same  manner,  and  after  the  people  have 
had  an  opportunity  to  express  their  will  in 
reference  thereto,  preclades  the  idea  that  it 
was  the  intention  of  the  people,  by  the  pro- 
Tision  for  amendments  authorized  in  the  first 
section  of  this  article,  to  afford  the  means  of 
effecting  the  same  result  which  in  the  next 
section  has  been  guarded  with  so  much  care 
and  precision.  The  very  term  **  constitution^ 
implies  an  instrument  of  a  permanent  and 
abiding  nature,  and  the  provisions  contained 
therein  for  its  revision  indicate  the  will  of 
the  people  that  the  underlying  principles 
upon  which  it  rests,  as  well  as  the  substantial 
entirety  of  the  instrument,  shall  be  of  a  like 
permanent  and  abiding  nature.  On  the  other 
hand,  the  significance  of  the  term  "amend- 
ment" implies  such  an  addition  or  change 
within  the  lines  of  the  original  instrument 
as  will  effect  an  improvement,  or  better  carry 
out  the  purpose  for  which  it  was  framed. 
Experience  may  disclose  defects  in  some  of 
its  details,  or  in  the  practical  application  of 
some  of  the  principles  or  limitations  which 
it  contains.  The  changed  condition  of  affairs 
in  different  parts  of  the  state,  or  the  changes 
of  society  or  time,  mav  demand  an  enlarge- 
ment of  some  of  these  limitations,  or  an  ex- 
tended application  of  its  principles.  So,  too, 
some  popular  wave  of  sociological  reform, 
like  the  abolition  of  the  death  penalty  for 
crime,  or  a  prohibition  against  the  manu- 
facture or  sale  of  intoxicating  liquors,  may 
induce  a  legislature  to  submit  for  enactment, 
in  the  permanent  form  of  a  conslltutionnl 
prohibition,  a  rule  which  it  has  the  power 
Itself  to  enact  as  a  law,  but  which  might  be 
of  only  temporary  effect. 

Section  1  of  article  20  of  the  Constitution 
is  as  follows:  ''The  city  of  Sacramento  is 
hereby  declared  to  be  the  seat  of  government 
of  this  state,  and  shall  so  remain  until 
changed  by  law ;  but  no  law  changing  the 
aeat  of  government  shall  be  valid  or  binding 
unless  the  same  be  approved  and  ratified  by 
a  majority  of  the  qualified  electors  of  the 
state,  voting  therefor  at  a  general  state  elec- 
tion, under  such  regulations  and  provisions 
as  the  legislature,  by  a  two- thirds  vote  of 
each  house,   may  provide,  submitting  the 

Saestion  of  change  to  the  people. "  The  de- 
gnation  of  the  seat  of  government  of  a  state 
may  not  properly  fall  within  the  definition 
of  a  constitution,  but  as  it  Is  a  matter  which 
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is  of  public  interest,  and  concerns  the  entire 
state,  it  is  frequently  made  a  part  of  tliat  in- 
strument, with  the  qualification  that  it  shall 
so  remain  until  changed  by  law.     This  de- 
claration that  the  city  of  Sacramento  is  the- 
seat  of  government  of  this  state  Is  a  part  of 
the  constitution,  and  may  be  amended  in  the^ 
same  manner  as  any  other  portion  of  that  in- 
strument.    The  provision  that  it  shall  so  re- 
main the  seat  oJ^  government  until  changed 
by    law,    whether  such  law  is  to  be  passed 
like  any  other  law.  or  with  the  limitations 
prescribed   in  this  section,    is  immaterial. 
The  section  of  the  constitution  in  whic-h  this- 
provision  is  contained  is  not  thereby  with- 
drawn  from  the  possibility  of   amendment. 
By  this  section  the  constitution  provides  that 
the  seat  of  government  may  be  changed  in  the 
manner  therein  prescribed,  but  the  mode  of 
effecting  such  cliange  is  not  limited  to  the^ 
one  thus  provided.     The  legislature  might, 
have  provided  forchanging  the  seat  of  govern- 
ment to  San  Jos6  by  passing  a  law  under  the^ 
provisions  of  this  section,  but,  instead  of  at- 
tempting this  course,  it  has  seen  fit  to  seek 
to  accomplish   the  same  result  through  aa 
amendment  to  the  constitution.     Either  of 
these  courses  was  open  to  its  choice,  and,  if 
the  amendment  proposed  by  it  were  such  aa- 
is  within  its  power  to  submit  for  the  approval 
of   the  people,  the  course  adopted  by  it  i». 
without  objection,  for  it  must  be  left  to  the 
discretion  of   the  legislature  to  determine 
which  of  two  methods  open  to  its  selection 
it  will  adopt.    The  proposed  amendment  is, 
however,   ineffective  in   accomplishing  the 
object  expressed  in  the  title  of  the  proposi- 
tion.    Article  18  of  section  1  of  the  Consti- 
tution provides  that,  if   a  proposed  amend- 
ment is  ratified  and  approved  by  the  people, 
it  ''shall  become  a  part  of  this  constitution.*^ 
By  the  terms  of  the  proposed  amendment, 
however,  its  operative  effect  is  limited  upon 
the  donation  to  the  state  of  not  less  than  ten 
acres  in  land  and  $1,000,000  in  money,  and 
the  approval  by  the  governor,  the  secretarr 
of  state,  and  the  attorney-general  of  the  site 
so  donated.     The  section  of  the  constitution 
which  is  to  be  superseded  by  the  proposed 
amendment  fixes  the  seat  of  government  at 
Sacramento,    and   so   long   as  that  section 
remains  a  part  of  the  constitution,  the  seat 
of  government  will  remain  at  Sacramento- 
until  changed  by  law.    But,  if  the  proposed 
amendment  should  be  adopted  bv  the  people, 
it  would  obliterate  this  section  from  the  con- 
stitution without  leaving  any  constitutional 
declaration  by  which  the  seat  of  government 
would  be  located  in  any  part  of  the  state. 
Although  the  first  section  of  the  amendment 
is  in  terms  the  declaration  of  an  existing 
fact,  the  concluding  portion  shows  that  the 
amendment^  as  a  whole,   has  reference  to  a 
future  state  of  facts  which  may  never  oome 
into  existence.    The  proviso  in  the  amend- 
ment is  a  limitation  upon  the  declaration  that 
the  seat  of  government  is  at  San  Jos^,  and 
postpones  the  effect  of  that  declaration  until 
the  conditions  in  the  proviso  have  been  com- 
plied with.    Under  established  rules  of  con* 
struction  applicable  to  constitutions,  as  well 
as  to  statutes,  the  effect  of  a  proviso  to  an  act 
is  to  render  the  proviso  a  limitation  upon  the.- 
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4)ody  of  the  act,  and  to  deprlre  the  substantive 
part  of  the  act  of  all  effect  inconsistent  with 
the  tenns  of  the  proviso.  The  effect  of  the 
amendment,  if  approved  by  the  people,  would 
be  that  the  seat  of  government  will  at  some 
future  time  be  at  San  Jos^,  provided  a  dona- 
tion of  $1,000,000  in  money  and  ten  acres  of 
land  shall  be  made.  Until  the  donation  of 
money  and  land  shall  have  been  made,  and 
the  sfte  donated  approved  by  the  designated 
officers,  the  removal  of  the  seat  of  govern- 
ment cannot  take  place ;  and  the  declaration 
in  the  first  sentence  that  **  the  city  of  San  Jose 
IB  hereby  declared  to  be  the  seat  of  govern- 
ment of  this  state"  would  be  ineffectual,  for 
the  reason  that  the  amendment  would  fail  to 
become  an  operative  part  of  the  constitution. 
The  ** removal''  for  which  the  legislature  is 
directed  to  provide  in  the  last  clause  of  the 
proposed  amendment  is  the  removal  from 
Sacramento  to  San  JosI,  and  not  a  subsequent 
removal  from  San  Jos^,  as  is  sugg:e8ted  in  one 
of  the  briefs  filed  herein.  By  the  existing 
constitution  the  seat  of  government  is  fixed 
at  Sacramenti),  and  is  to  rcninin  there  until 
changed ;  and  by  the  terms  of  the  proposed 
amendment  there  can  be  no  removal  except  in 
accordance  with  the  terms  of  the  proviso  upon 
which  it  is  conditioned,  and  which  limits  the 
removal  from  Sacramento  to  San  Jos4  to  those 
terms.  This  removal  is  conditioned  upon  the 
approval  of  the  site  that  must  be  donated  be- 
fore the  declarative  portion  of  the  section  can 
have  any  operation,  and  is  the  removal  which 
is  referred  to  in  the  proviso  which  declares 
that  the  donation  shall  be  made  **  before  such 
removal  shall  be  had."  If  any  additional 
argument  is  needed,  it  is  found  in  the  cur- 
rent history  of  the  adoption  of  the  amend- 
ment, and  also  in  the  entitling  of  the  prop- 
-osition  for  the  amendment,  which  declares  it 
to  be  ** relative  to  changing  the  seat  of  gov- 
ernment from  the  city  of  Sacramento  to  the 
city  of  San  Jose."  The  provision  in  the 
proposed  amendment  for  a  law  providing  for 
Its  subsequent  change  from  San  Jose  would 
not,  upon  its  appioval  by  the  people,  he- 
come  an  operative  provision  of  the  constitu- 
tion, for  the  rcHS-m  that  that  city  will  not, 
upon  the  mere  approval  of  the  amendment 
by  the  people,  becrme  the  seat  of  govern- 
ment, 80  that  th?  proposition  of  the  legis- 
lature, instead  of  amend inff  the  constitution, 
either  by  changing  any  of  its  terms,  or  ad- 
ding thereto  some  other  limitation,  would 
take  away  the  provision  which  now  exists, 
snd  place  in  its  stead  a  provision  which  is 
incompatible  with  the  requirement  that  it 
shall  become  a  part  of  the  instrument.  The 
legislature  was  not  authorized  by  the  framers 
of  the  constitution,  nor  do  the  terms  of  that 
instrument  permit  it,  to  propose  any  amend- 
ment tnat  will  not,  upon  its  adoption  by  the 
people,  become  an  effective  part  of  the  con- 
stitution ;  nor  is  it  authorizea  to  propose  an 
amendment  which,  if  ratified,  will  take  effect 
cnly  at  the  will  of  other  persons,  or  upon  the 
approval  by  such  persons  of  some  specific  act 
or  condition.  The  amendment  proposed  is 
■either  a  declaration  by  the  people  of  a  prin- 
ciple or  of  a  ftust,  nor  is  it  a  limitation  or  • 
nle  prescribed  for  the  guidance  of  either  of 
the  departments  to  which  the  sovereignty  of 
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the  people  has  been  intrusted.  If  adopted, 
it  would  have  merely  the  effect  to  present  the 
option  to  any  one  so  disposed  of  making  a 
donation  of  land  and  money  for  the  purpose 
of  having  the  seat  of  government  at  San  Jos^. 
Such  a  proposition  is  legislative  in  character, 
rather  than  constitutional,  and,  being  con- 
ditional in  its  terms,  would  be  ineffective  in 
accomplishing  a  change  of  the  seat  of  gov- 
ernment from  that  already  fixed  by  the  con- 
stitution. Even  if  it  should  be  conceded  that 
its  approval  by  the  people  would  incorporate 
its  terms  into  the  constitution,  it  would  take 
from  tliat  instrument  the  existing  declaration 
fixing  the  place  for  the  seat  of  government, 
and  leave  the  state  without  any  constitutional 
seat  of  government  until  the  conditions  upon 
which  the  declaration  rests  have  been  per- 
formed. As  there  is  no  limitation  of  the  time 
within  which  these  conditions  are  to  to  be 
performed,  and  no  obligation  for  their  per- 
formance, it  follows  that  the  seat  of  govern- 
ment would  have  no  established  location. 
But  the  donation  of  the  money  and  land  does 
not  bring  the  provision  into  operation,  for, 
until  after  the  site  that  may  be  offered  has 
received  the  approval  of  the  desismated  of- 
ficers, there  can  be  no  act  of  the  legislature 
tending  to  the  removal.  Instead,  therefore, 
of  there  being  any  declaration  by  the  people 
of  a  place  for  the  seat  of  government,  a  com- 
mission is  substituted  whose  judgment  Is  to 
be  taken  instead  of  the  judgment  of  the  peo- 
ple, and  to  which  is  assinied  a  discretion 
which  should  be  exercised  by  the  people 
themselves.  We  do  not  mean  to  say  that  a 
legislative  provision  in  a  constitution  that 
has  been  ratified  by  the  people  would  be  nu- 
gatory. If  placed  there,  it  must  be  observed 
by  courts  and  citizens ;  but,  for  the  purpose 
of  determining  the  extent  of  the  power  con- 
ferred upon  the  legislature  to  propose  amend- 
ments to  the  constitution,  we  must  assume 
that  it  is  only  such  amendments  as  may  nat- 
urally and  reasonably  belong  to  the  elements 
of  a  constitution.  The  amendment  proposed 
substitutes  for,  or  rather  superadds  to,  the 
will  of  the  people  another  will  or  judgment, 
without  which  its  own  will  can  have  no  ef- 
fect, and  which  is  therefore  made  the  con- 
trolling judgment  before  the  amendment  can 
have  any  operative  existence.  As  the  pro- 
posed  amendment  is  therefore  only  a  prop- 
osition for  the  people  to  submit  to  some 
other  individuals  or  body  to  determine 
whether  there  shall  be  a  change  of  the  seat  of 
government,  we  hold  that  it  is  not  such  an 
amendment  as  the  legislature  has  been  au- 
thorized to  submit  to  their  votes.  If  the  peo- 
ple shall  at  any  time  desire  a  removal  of  the 
seat  of  government  from  Sacramento,  this  re- 
sult can  be  readily  effected,  either  by  a  law 
passed  in  accordance  with  the  existing  pro- 
visions of  the  constitution,  or  by  a  proposal 
on  the  part  of  the  legislature  for  such  an 
amendment  to  the  constitution  as  will  afford 
them  an  opportunity  to  give  immediate  effect 
to  their  desire  by  a  clirect  vote  upon  the  ques- 
tion. 

The  Judgment  and  order  of  the  court  beUne  are 
afflrmed. 

We  concur:    Befttty,  Ch,   J.;  FitaMr- 
•Idt  •/.;  D^HaTen*  J.;  Oaroattet  J7 
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Pftterson*  J.,  concurriDg: 

At  the  arf^ument  it  was  contended  by  re- 
spondent that  the  judgment  should  be  affirmed 
because  the  proposed  amendment  was  never 
finally  disposed  of  by  the  assembl}',  the  whole 
matter  having  been  laid  on  the  table ;  that  it 
was  not  passed  in  the  senate  by  a  two- thirds 
Tote  of  all  the  members  thereof,  the  record 
showing  that  Senator  Hart's  vote  ought  to 
have  been  recorded  in  the  negative ;  tiiat  the 
house  did  not  act  upon  the  measure  that 
was  passed  by  the  senate ;  that  the  proposed 
amendment  is  on  its  face  void,  because  in 
contravention  of  public  morals,  being  an  offer 
on  the  part  of  the  state  to  abandon  its  prop- 
erty at  Sacramento,  and  change  it-s  seat  of 
government  to  San  Jos§,  for  a  bribe  or  con- 
sideration of  $1,000,000  and  ten  acres  of  land  ; 
and  that,  in  any  event,  it  is  void  for  uncer- 
tainty, there  being  nothing  to  show  who  is 
to  pay  the  money  or  donate  the  land,  or  how 
long  the  people  will  have  to  wait  for  a  tender 
of  the  property, — how  many  propositions 
may  be  made  and  rejected  before  it  can  be 
known  where  the  seat  of  government  is  to  be 
permanently  located;  and  that  no  one  can 
know  where  the  seat  of  government  would  be 
in  the  event  of  a  failure  of  the  i^overnor,  at- 
torney-general, and  •secretary  of  state,  or  a 
majority  of  them,  to  act  upon  any  proposition 
for  a  site  that  might  be  offered.  It  must  be 
admitted  that  there  are  serious  questions  in- 
volved in  some  of  these  contentions.  We 
agree  with  the  majority  in  holding  that  the 
proposed  amendment  is  ineffective  on  ac- 
count of  the  conditions  contained  therein, 
but  there  is  another  ground  upon  which  we 
also  desire  to  place  our  conclusion. 

The  language  of  section  1  of  article  20  of 
the  Constitution  is  plain.  No  law  changing 
the  seat  of  government  shall  be  valid  or  bind- 
ing until  said  law  has  been  ratified  by  a  ma- 
jority of  the  qualified  electors  of  the  state, 
voting  therefor  at  a  general  election ;  and  that 
law  must  first  receive  the  sanction  of  two 
thirds  of  the  members  of  each  house,  and 
have  been  approved  by  the  governor.  No 
law  has  ever  been  passed  by  the  legislature 
proposing  to  change  the  seat  of  government 
from  Sacramento  to  San  Jose,  or  providing 
under  what  regulations  or  provisions  the 
question  of  a  change  of  the  seat  of  govern- 
ment should  be  voted  upon.  The  proposed 
amendment  was  not  put  in  the  form  of  a  bill. 
It  was  neither  printed  nor  read  on  three  sev- 
eral days,  nor  was  the  measure  declared  to 
constitute  a  case  of  urgency.  It  was  not  con- 
sidered by  the  governor.  ^Therefore  it  is  not 
a  law.  It  is  true  the  legislature  has  by  a 
general  act  provided  how  proposed  amend- 
ments to  the  constitution  may  be  submitted 
when  no  other  mode  is  provided  by  law  for 
their  submission  (Stat.  1883,  p.  58;  Stat. 
1891,  p.  165),  and  such  provisions  may  be, 
and  doubtless  are,  sufficient  for  the  submis- 
sion of  proposed  amendments  generally ;  but 
the  seat  of  government  cannot  be  changed  by 
any  law,  whether  it  be  an  ordinary  act,  or  in 
the  form  of  a  proposed  amendment  to  the  con- 
stitution, unless  it  has  been  regularly  intro- 
duced, taken  the  regular  course,  received  the 
approval  of  two  thiras  of  the  members  of  eacii 
bouse,  and  been  approved  by  the  governor. 
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Appellant  claims  that  section  1  of  urticle  20^ 

01  tlie  Constitution  can  be  amended  by  pro- 
ceedings under  section  1  of  article  18  of  the 
Constitution,  and  for  that  purpose  the  Acta* 
of  1883  and  1891,  supra,  are  sufficient  legis- 
lation to  submit  the  proposed  const itutioua) 
amendment  to  the  people ;  that  sections  1  and 

2  of  article  18  are  the  only  sections  relating 
to  amendments,  and  that  they  contain  no  lim- 
itation as  to  amendments ;  that  section  1  of 
article  20  provides  for  the  removal  of  the  stale 
capitol  by  a  law  under  the  constitution  as  it 
now  exists,  while  section  1  of  article  18  pro- 
vides  for  amending  any  section  of  the  consti- 
tution,  including  section  1  of  article  20.  It 
is  claimed  that  the  court  below  and  counsel 
for  respondent  confounded  the  question  of  re- 
moval of  the  state  capitol  with  the  question 
of  amending  the  constitution.  A  glance  al 
the  proposed  amendment,  however,  is  sufiS- 
cient  toshow  that  its  sole  object  is  a  removal 
of  the  seat  of  government  from  Sacramento  tc 
San  Josl.  With  the  word  **  Sacramento"  sub- 
stituted for  the  w^ord  **  San  Jose, "  the  proposed 
section  is  identical  with  the  provision  of  th« 
constitution,  down  to  the  condition  of  re- 
moval. If  the  framers  of  the  constitution  in- 
tended to  permit  the  seat  of  government  to 
be  removed  bjr  the  proposal  and  submission 
of  a  constitutional  amendment  under  section 
1  of  article  18,  it  is  difficult  to  see  why  they 
inserted  the  provision  in  section  1  of  article 
20,  requiring  the  proposal  to  change  the  seat 
of  government  to  oe  submitted  to  the  people 
at  a  general  election,  under  such  regulations- 
as  two  thirds  of  all  the  members  of  each  house 
should  provide,  by  an  act  regularly  intro- 
duced, passed,  and  approved,  as  other  acts  of 
the  legislature  are  introduced,  passed,  and 
approved  by  the  governor.  If  section  1  of 
article  20  can  be  amended  in  the  manner  pro- 
posed, then  the  seat  of  government  may  be 
removed  by  a  simple  resolution,  indorsed  by 
two  thirds  of  the  members  elected  to  each 
house,  and  the  reeulations  under  which  the 
question  of  removal  is  to  be  voted  upon  may 
be  adopted  by  a  bare  majority  of  each  house, 
and  submitted  to  the  people  at  a  special  elec- 
tion, held  at  any  time.  But  such  was  clearly 
the  thing  which  the  framers  of  the  constitu- 
tion did  not  intend  to  allow  to  take  place, 
when  it  provided  that  the  question  must  be 
voted  upon  at  a  general  election,  and  that  no 
law  changing  the  seat  of  government  shouUl 
be  valid  until  it  had  received  the  sanction  of 
two  thirds  of  the  members  of  each  house  of 
the  legislature  proposing  the  amendment,  ant} 
the  regulations  upon  Vhich  the  question 
should  be  submitted  were  provided  by  the 
same  number  of  members,  and  had  been  ap- 
proved by  the  executive.  It  is  intended  that 
a  bare  majority  of  the  members  of  the  legis- 
lature should  not  have  the  power  to  call  for 
an  election  upon  so  important  a  question. 
The  time  for  voting  upon  the  question  was 
fixed  at  a  general  election,  for  the  purpose  of 

giving  the  people  ample  opportunity  to  fully 
eliberate  upon  the  question  of  public  policy 
and  public  economy  necessarily  involved  \u 
the  issue,  and  when  the  greatest  number  of 
electors  would  probably  assemble  at  the 
polls.  That  it  was  the  purpose  of  the  framers 
of  the  constitution  to  make  the  subject  of  the 
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removal  of  the  seat  of  government  an  excep- 
tion to  the  general  rule,  and  to  place  a  check 
upon  hasty  action  thereon  by  requiring  the 
greatest  deliberation  on  the  part  oi  those  who 
proposed  the  amendment,  as  well  as  those 
who  should  rote  upon  it,  is  manifest,  not 
only  in  the  languac^e  of  the  section  itself, 
but  in  the  history  of  the  seat  of  government 
in  this  state,  and  the  debates  upon  the  subject 
in  the  constitutional  convention.     The  Con- 
stitution of  1849  provided  that  the  Pueblo 
de  San  Jos^  should  be  ''the  permanent  seat 
of  government  until  removed  by  law ;  pro- 
vided, however,  that  two  thirds  of  all  the 
members  elected  to  each  house  of  the  legis- 
lature shall  concur  in  the  passage  of  such 
law."    Soon  after  the  adoption  oi  that  con- 
stitution (November  13,  1849)  a  proposition 
was  made  to  the  legislature  offering  a  large 
donation  to  the  state  if  tbe  seat  of  government 
should  be  located  permanently  at  Vallejo, 
and  an  act  was  pasised  **'  to  take  the  sense  of 
the  people  of  California  upon  the  subject  to 
the  permanent  location  of  the  seat  of  govern- 
ment."   Stat.  1849-50,  p.  412.    On  February 
4,  1851,  an  act  was  passed  providing  for  **  the 
permanent  location  of  the  seat  of  government" 
at  Vallejo,  provided  M.  G.  Vallejo  should 
submit  a  satisfactory^  bond  for  the  perform- 
ance of  his  proposition,  and  furnish  a  state- 
house  for  three  years.    Stat.  1851,  p.  430.    On 
February  4,  1853,  a  resolution  was  passed  by 
the  legislature  calling  upon  Vallejo  for  pay- 
ment of  his  proposed  donation  of  $370,000. 
and  testate  his  intentions  and  wishes  respect- 
ing the  location  of  the  seat  of  government. 
Btat.  1853-53,  p.  309.    Vallejo  having  asked 
to  he  released  from  his  obligation  on  account 
of  his  inability  to  comply  with  the  condition, 
an  act  was  passed  providing  that  the  seat  of 
government  on  and  after  February  6,  1853, 
should  be  at  Benicia,  provided  Vallejo  should 
release  the  state  from  all  claims  for  damages 
(Stat.   1853,  p.  24)  ;  and  on  May  18,  1853, 
such  release  having  been  given,  it  was  pro- 
vided by  **  An  act  jot  the  permanent  location 
of  the  seat  of  government"  that  the  "city  of 
Benicia,  situated  on  the  straits  of  Carquines, 
Bhall  be  and  remain  the  permanent  seat  ojf 
government  in  accordance  with  the  constitu- 
tion."   Stat.  1853,  p.  217.     On  February  25, 
1854,  the  legislature  passed  an  act  repealing 
the  former  act,  and  providing  that  the  per- 
manent seat  of  government  should  be  and 
remain  at  the  cit^  of  Sacramento.     Thus  the 
matter  rested  until  the  subject  a^ain  came  up 
in  the  constitutional   convention  of    1879. 
Meantime,  however,  that  state  had  spent  $2,  • 
600.000  in  state  capitol  buildings  and  grounds 
at  Sacramento.     In  the  convention  Mr.  £d- 
^erton,  introduced  a  proposition  providing 
that  the  seat  of  government  should  remain 
at  Sacramento  untU  changed  by  law,  but  that 
DO  law  proposing  a  change  should  be  effectual 
until  submitted  to  the  electors  of  the  state 
at  a  ^Deral   election,  and  approved  by  a 
majority  of  two  thirds  of  all  the  votes  cast. 
Bat  the  section  (sec.  1,  art.  20),  as  proposed 
by  the  committee  and  finally  passed,  reads 
as  above  quoted.     During  the  argument  one 
member  of  the  convention  move^  to  strike 
out  all  of  the  section  after  the  word  "remain ;" 
slao  to  strike  out  the  words  "by  a  two-thirds 
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vote  of  each  house. "    To  show  the  temper  of 
the  convention  in  regard  to  the  matter,  we 
quote  briefly  from  some  of  the  speeches  made 
during  the  debate  on  these  proposed  amend - 
ments~:    "Mr.  Wicks:    It  sliould  not  be  left 
to  the  caprice  of  demagogues  and  politicians. 
We  were  cursed  by  such  fickleness  in  the- 
earlier  history  of  our  slate.     The  state,  too, 
has  spent  a  great  deal  of  money  here  in  Sac- 
ramento, and  has  acquired  a  valuable  prop- 
erty.     Mr.   Barbour:     Suppose  Sacramento 
washes  away.    Mr.  Wicks :   There  is  no  dan- 
ger  of   Sacramento   washing   away.      Thia 
building  never  will  be  washed  away.     Mr. 
Ayers:    I  do  not  see  any  necessity  for  the 
amendment.    I  think  that  tlie  section  as  it  ia 
now  is  conservative  enough.     It  requires  a. 
two-thirds  vote  of  the  legislature  to  submit 
the  question.     I  think  that  is  strong  enough 
to  prevent  anything  like  rash  action  witk 
reference  to  the  removal  of  the  capitol.    Mr. 
Bruwn :    Now,  I  do  not  see  there  is  any  an- 
tagonistic feeling  against  Sacramento  as  to 
state  capitol,  but  to  attempt  to  bind  the  fu- 
ture entirely  to  this  place  I  think  would-  be- 
wrong,  and  when  the  matter  is  provided  for 
here  tiiat,  by  a  certain  action  of  tlie  legisla- 
ture, the  matter  shall  be  submitted  to  a  voto- 
of  the  people,  it  seems  to  me  that  that  should 
be  sufficient.    Mr.  Schell :   I  believe  this  sec- 
tion is  right.    I  believe  that,  whenever  we- 
seek  to  tear  up  the  foundations  of  the  state- 
capitol.  It  should  be  at  the  instance  of  two 
thirds  of  the  legislature.    At  least  two  thirds, 
of  the  legislature  ought  to  vote  in  favor  of 
submitting  it  to  the  people  first,  and  then  the- 
people  may  by  a  majority  vote  remove  it. 
It  is  not  an  ordinary  Question  that  ought  to- 
be  submitted  to  merely  a  majority  of  the- 
legislature.    Mr.  White :   I  desire  to  say  that 
I  am  going  to  vote  for  the  amendment  of  the 
gentleman  from  Santa  Clara,  and  that  I  have 
no  feeling  of  malice ;  and  if  there  is  any  feel- 
ing, except  by  the  gentleman  himself,  I  do 
not  know  it.     We  desire  merely  to  give  the- 
power  to  the  people  to  jaove  the  capitol  at. 
any  time  they  wish.     We  do  not  intend  to 
tie  down  the  legislature  to  a  two- thirds  vote- 
If  we  can  help  it.    Mr.  Tinnin  :   The  capitol 
has  been  located  here  at  immense  expense. 
It  is  true,  I  think,  that  it  was  a  great  mis- 
take in  placing  it  here,  but  it  is  here;  and^ 
it  has  cost  the  people  of  the  state  a  great  deal 
of  money,  and  it  should  not  be  removed  un- 
less some  great  calamity  or  misfortune  befall»> 
this  city  which  necessitates  that  removal. 
Mr.  Tully  :    There  has  been  a  good  deal  said 
here  in  reference  to  lobbying,  and  I  don't 
know  any  section  that  has  been  adopted  or 
anything  that  this  convention  could  do  to 
encourage  lobbyins:  more  than  to  adopt  this^ 
amendment.     There  would  be  a  fight  every 
time  the  legislature  met  for  a  majority  t4y 
move  this  capitol,  perhaps  down  to  Los  An- 

geles,  or  some  other  prominent  place."    ft* 
lonst.  Conv.  pp.  1888,  1S89. 
It  is  a  rule  of  construction  applicable  to 
constitutions  as  well  as  to  statutes  that  gen- 
eral words  are  qualified  by  particular  clHbses,. 
and  that  effect  must  be  given  to  all  the  pro- 
visions of  the  constitution,  if  possible,  that, 
no  word  or  clause  may  become  redundant;, 
and,  as  said  before,  if  it  had  been  the  inten- 
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"tlaD  to  permit  the  remoyal  by  resort  to  the 
Temedy  provided  in  aection  1  of  article  18, 
there  would  have  been  no  necessity  for  the 
other  and  more  difficult  remedy  provided  by 
section  1  of  article  90.  The  only  alteration 
attempted  by  the  proposed  amendment  is  of 
that  portion  of  the  section  which  fixes  the 
seat  of  government.  No  principle  of  the 
organic  law  was  in  any  manner  affected,  and 
it  would  be  a  clear  violation,  not  only  of  the 
spirit,  but  the  letter,  of  the  provision  that 
the  seat  of  government  shall  not  be  removed 
except  in  a  particular  way,  to  hold  that  the 
purpose  may  be  accomplished  in  another  and 
•easier  way.  That  which  cannot  be  done  by 
direction  cannot  be  done  by  indirection.  Two 
rules  of  procedure  have  been  prescribed  by 
the  constitution, — one  for  amendments  of  the 
organic  law,  and  the  other  for  a  change  of 
the  seat  of  govern meut.  The  contention  of 
respondent,  if  sustained,  would  result  in  tlie 
nullification  of  one  provision  of  the  consti- 
tution by  another.  While  one  section  of  the 
constitution  would  provide  for  removal  only 
in  a  particular  way,  another  section  of  the 
same  instrument,  relating  to  general  subjects, 
would  authorize  the  removal  in  an  entirely 
different  manner,  and  the  last  clause  of  the 
section  would  accomplish  no  purpose  wlmt- 
•ever  It  is  conceded,  of  course,  that  the  peo- 
ple may  adopt  any  amendment  of  the  con- 
stitution which  is  proposed  in  the  manner 
prescribed  by  the  instrument  itself,  but  nei- 
ther the  legislature  nor  the  people  can  disre- 
gard the  provisions  which  limit  and  prescribe 
their  power.  It  would  be  competent,  of 
course,  for  the  legislature  to  propose,  and 
the  people  to  approve,  an  amendment  of  sec- 
(tion  1  of  article  20  to  provide  a  different 


method  from  that  which  now  exists  of  chang- 
ing the  seat  of  government.  That  power 
might  be  delegate  to  the  legislature  alone 
by  a  majority  Yote,  but,  until  some  other 
method  has  been  adopted  by  amendment  to  the 
constitution,  the  seat  of  government  must  re- 
main at  Sacramento  until  it  has  been  changed 
by  a  law  passed,  approved,  and  ratified  in 
the  manner  now  prescribed  by  the  constitu- 
tion. If  the  members  of  the  convention  had 
been  told  at  the  conclusion  of  their  debate 
that,  notwithstanding  all  the  care  they  had 
taken  to  secure  the  deliberate  judgment  of 
two  thirds  of  both  houses,  and  the  approval 
of  the  ffovernor.  or  his  reasons  for  disap- 
proval, before  the  question  of  removal  could 
be  again  submitted  for  decision,  even  at  a 
general  election,  the  time  would  come  when 
tlie  legislature  would  claim  the  right  to  pre- 
cipitate the  question  at  any  time  it  saw  fit, 
by  resolution  introduced  and  passed  within 
an  hour,  and  under  resolutions  prescribed  by 
a  general  act,  and  passed  by  a  bare  majority, 
can  any  one  doubt,  in  view  of  the  importance 
they  attached  to  the  matter,  that  they  would 
have  declared  in  express  and  unmistakable 
words  that  the  rule  prescribed  by  aection  1 
of  article  18  should  not  apply  to  the  subject 
of  removal  of  the  seat  of  government?  What 
could  the  members  of  the  conyention  have 
expected  to  accomplish  by  the  precautions 
provided  for  in  section  1  of  article  of  20? 
They  certainly  did  not  expect  those  desiring 
to  procure  an'amendment  effecting  a  change 
of  the  seat  of  government  to  follow  the  dim- 
cult  procedure  therein  prescribed,  when  there 
was  an  easier  way  by  following  section  1  of 
article  18. 
MeFarUuid, «/.;  I  concur. 
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1.   KvmXtPitmA  company  is  liable  to  an 
employe  I6r  fkilure  to  keep  its  Ibnoe  in 


repair*  as  required  by  statnta,  if  he  is  Injured 
without  his  fault  in  oonsequenoe  thereof  by  ool- 
ilsion  of  a  train  on  which  he  is  enoployed  with  an 
animal  upon  the  track. 

8*  Collision  of  a  train  with  an  «^««— ^i 
on  the  track  which  derails  the  flpoat 
pair  of  small  wheels  nndeo*  the  enieine 
is  the  proximate  cause  of  an  injury  to  ths 


NoTC~OUiiiat(on  of  raibroaa  campany  to  empioySt 
a$  to  fencino  t/rach. 

Statutory  duty  to  fence. 

On  the  question  of  liability  of  railroad  companies 
"for  injuries  caused  to  employes  by  failure  of  the 
-company  to  fence  asralnst  stock,  as  required  by 
-statute,  there  is  a  direct  conflict  of  authority,  al- 
thouflrh  there  are  not  many  cases  as  yet  directly 
on  this  subject.  Wisconsin,  New  York,  and  ICis- 
'Sonrl  courts  haye  held  that  the  railroad  company  is 
JIabte,  while  Minnesota,  Iowa,  and  Illinois  courts 
have  denied  the  application  of  the  statute  to  em- 
"ploy^s  or  exonerated  the  company  on  account  of 
risk  assumed  by  the  employ6.  The  decision  in  nil* 
nois  is  based  on  a  New  York  one  which  has  sinoe 
iMen  oyermled. 

In  Oaltfomia  the  railroad  company  has  also  been 
theld  liable,  but  the  question  of  statutory  require- 
ments was  notdisouased. 

The  case  of  Diokson  t.  Omaha  ft  8x.  L.  B.  Co.  Is 
1»  L.  R.  A. 


clearly  In  accord  with  the  weight  of  authorily  un- 
der Wis.  Laws  1881.  chap.  193,providing  that  railroad 
companies  shall  be  liable  for  all  demaires  to  persons 
by  failure  to  fence  or  have  cattleiruards,  an  engi- 
neer is  protected  by  this  statute  and  does  not  as- 
sume all  risks,  as  he  may  assume  that  the  company 
will  comply  with  the  law,  and  the  riirht  to  damajces 
is  absolute  under  the  statute.  Quackenbuah  t. 
WiscoQsin  ft  M.  B.  Go.  <B  Wis.  411. 

And  under  N.  Y.  General  Railroad  Act«  IfiSOi,  sec- 
tion 44,  requiring  railroad  companies  to  build 
fences  and  rendering  them  liable  for  damages  to 
stock,  It  la  the  duty  of  the  railroad  company  to  see 
that  the  tzaok  Is  clear  and  protected,  and  it  is 
liable  for  Injuring  a  brakeman  by  reason  of  a  horse 
being  on  the  track  where  not  fenced.  (OTemiUng 
Langlois  v.  Buifalo  ft  B.  U.  Co.  infra,)  Donnegaa 
▼.  Erhardt,  7  L.  B.  A.  6BS7, 119  N.  Y.  468. 

In  Langlois  v.  Buffalo  ft  B.  B.  Co.  19  Barb.  864,  It 
was  held,  under  N.  T.Iaws  1660,  p.  2881  proTidlng 


See  also  2C  L.  R.  A.  847;  35  L.  R.  A.  135:  37  L.  R.  A.  591 :  38  L.  R.    A.  570. 
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enfflneer,  who,  after  revenliur  bis  engine  and  ap- 
plying an  air  brake,  goes  out  on  the  running 
board  to  the  eteam  obeet  and  is  killed  by  the  de- 
railing of  the  engine  as  it  Btrikee  a  ewitoh  lees 
thttn  a  thousand  feet  from  the  point  of  ooUision. 

3.  IMflobedienoe  by  an  en^neer  of  » 
mle  reqiilriiiff  a  tratn  to  be  kept  nnder 
eontrol  and  prepared  to  stop  in  case  the  traok 
is  obstructed  does  not  affect  the  liability  of  the 
company  for  his  death  caused  by  a  collision  with 
an  animal  on  the  track,  where  the  road  was  not 

'  fenced  as  required  by  law,  if  the  most  diligent 
care  and  careful  oontrol  of  the  engine  could  not 
have  prevented  the  collision  after  the  danger  ap- 


A»  A  railroad  eni^eer  Ifl  not  ne^li|pent 
In  romalningp  on  HtM  anguine  after  the  tront 
pair  of  small  wheels  under  the  engine  are  de- 
railed and  he  has  reversed  his  engine  and  put  on 
air  brakes,  even  if  this  is  not  the  safest  and  most 
prudent  course. 

4L  An  ingtmctlon  that  a  railroad  eng^ 
neer  awnmea  the  danger  of  a  defectlTe 
ienoBp  if  it  was  known  to  him  **  as  well  as  to  the 
company,**  is  misleading,  if  there  was  no  proof  of 
fab  actual  knowledge,  since  it  might  imply  an  ob- 
ligation on  his  part  to  Inspect  and  ascertain  such 
defects. 

(July  9, 1891) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Daviess  County  In 
favor  of  plaintiff  in  an  action  brou|;ht  to  re- 
-cover damages  for  the  alleged  wroD<;f ul  killing 
•of  defendant's  husband.    Affirmed. 

Statement  by  Macfarlanet  J. : 
This  action  la  brought  by  Lena  Dickson, 
widow  of  James  Dickson,  deceased,  against 


the  Omaha  <&  St.  Louis  Railway  Company, 
to  recover  the  sum  of  $5,000  for  alleged  neg- 
ligence of  the  railway  resulting  in  the  death 
of  Dickson,  near  Evona,  Mo.,  on  May  16, 
1891.  The  petition  avers  that  on  that  day 
deceased  was  in  the  employ  of  defendant  as 
locomotive  engineer,  and  was  operating  one 
of  its  locomotives  attached  to  a  freight  train. 
While  so  operating  said  engine  a  collision 
occurred  with  a  bull  which  had  strayed  upon 
the  track  through  a  defective  fence,  by  rea- 
son of  which  collision  the  engine  was  thrown 
from  the  track  and  overtumei,  thereby  kill- 
ing Dickson;  that  the  ball  got  upon  the 
track,  and  the  accident  occurred,  at  a  point 
where  the  law  required  the  defendant  to 
erect  and  maintain  the  fence ;  that  defendant 
was  negligent,  In  that,  although  it  was  re- 
quired by  law  to  maintain  said  fence,  it 
failed  to  do  so,  and.  by  reason  of  said  neg- 
ligence, plaintiff's  husDsnd  was  killed ;  and 
she  prayed  damages  as  above.  To  the  peti- 
tion the  defendant  entered  a  general  denial, 
which  it  supplemented  with  the  allegations 
that,  if  the  fence  was  defective,  Dickson 
knew  of  such  defect ;  that,  at  the  time  of  the 
accident,  Dickson  was  violating  the  rules  of 
the  company,  in  running  his  engine  at  a 
high,  forbidden,  and  dangerous  speed ;  that 
the  Injury  was  not  due  to  the  collision  with 
the  bull,  but  was  caused  by  striking  a  three- 
throw  switch  at  great  distance  from  the  point 
where  the  collision  occurred ;  and  that,  after 
the  collision  with  the  bull,  Dickson  might 
have  avoided  all  injury  by  the  exercise  of 
ordinary  care.  The  testimony  offered  tended 
to  show  that  on  the  morning  of  May  16,  1891, 
Dickson,  then  operating  one  of  defendant's 


that  railroads  shall  be  liable  for  all  damages  which 
«hall  he  done  by  their  agents  or  englnes;to  cattle. 
hoTBeStOr  other  animals,  and  imposing  an  obligation 
to  fence,  the  railroad  company  is  not  liable  for  kiU- 
ing  a  party  employed  to  ring  the  locomotive  bell 
where  his  death  was  oaused  by  cattle  on  unf  enced 
track  derailing  the  looomotlve. 

This  and  the  next  case,  infm,  of  Molfillsn  v.  Sar- 
atoga ft  W.  B.  Oo.  are  virtnally  overruled  by  the 
cfMe  of  Donnegan  v.  Brhardt,  supra. 

In  McMillan  v.  Saratoga  ft  W.  B.  Co.,  20  Barb.  449, 
a  complaint,  for  damages  caused  hy  a  locomotive 
being  thrown  from  the  track,  and  killing  the  en- 
irtneer,  by  reason  of  a  horse  beinc  on  the  track, 
tbroagh  want  of  repairs  In  fence  and  from  defec- 
tive cow  catoher,was  Insufficient  in  that  it  failed  to 
allege  actual  notice  to  defendant,  and  he  was  more 
likely  to  know  of  defects  in  fence  than  the  com- 
pany  or  officers  elsewhere  located,  and  in  using 
much,  a  locomotive  he  was  grossly  negligent  him- 
self and  the  oomplalnt  was  dismissed. 

The  railroad  oompany  is  liable  where  a  brakeman 
and  baggage  master  was  injured  through  defective 
fence  and  cowcatcher,  and  the  oar  was  thrown 
from  the  track  by  collision  with  a  bull;  the  question 
of  plalntilTs  knowledge  of  danger  was  for  the  Jury. 
^Denying  authority  of  Sweeney  ▼.  Oentral  Pac.  R. 
Co.<f0ia,)  Mageev.  North  Paoiflo  Ooast  R.  Go.  78 
CaL43t 

The  statate  is  not  referred  to  nor  dtacusied  in  the 
■opUxkon. 

In  Sweeney  V.  Oentral  Pao.B.OoMS70aLlB,ltwas 
beld  that  an  engineer  supposed  to  have  knowledge 
of  no  fence,  assumes  the  risk  occasioned  from  ool- 
lision  with  oattle-and  there  can  be  no  reoovery 
for  his  death  unless  (1)  oaused  by  neglect  to  fenoa; 
<Z)  that  the  defendant  did  not  know  of  negleot  to 
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fence;  (8)  that  the  empIoy6  did  not  know  the 
danger. 

But  the  authority  of  this  case  is  denied  in  Ma- 
gee  V.  North  Pacific  Coast  B.  Go.  mpro. 

In  Atchison.  T.  ft  S.  F.  B.  Go.  v.  Beesman,  60  Fed* 
Bep.  870,  under  Mo.  Rev.  Stat.  1880,  •  0611,  p.  668, 
providing  that  for  failure  to  fence,  a  railroad  oom- 
pany shall  be  liable  in  double  the  amount  of  dam- 
ages done  by  reason  of  stock  escaping  from  the 
inclosure.  It  was  held  that  a  brakeman  not  at  his 
post  as  required  by  the  rules  of  the  company  oould 
not  recover  for  injuries  received,  but  It  was  stated 
that  if  he  had  been  at  his  proper  place  he  could 
have  recovered  where  such  injuries  were  oaused 
by  derailment  of  the  train  from  stock  on  the  track. 

In  Blair  v.  Milwaukee  ft  P.  du  Ch.  B.  Co.,  20  Wis. 
267.  where  a  passenger  was  injured,  it  was  said  that 
any  person  who,  without  fault  on  his  part,  is  in- 
jured from  failure  of  the  railroad  company  to 
fence  against  cattle,  as  required  by  statute,  may 
recover  for  damages  sustained  without  any  other 
proof  of  negligence  on  the  part  of  the  company. 

But  in  Fleming  v.  St  Paul  ft  D.  K.  Co.,  27  Minn. 
Ill,  it  was  held  a  statute  providing  that  a  railroad 
company  shall  be  ^iiable  for  all  damages  sustained 
by  any  person*^  In  consequence  of  failure  to  fence 
was  construed  as  limited  by  the  general  proposi- 
tion of  law  that  employes  assume  the  risk  of  their 
employment,  where  fireman  was  killed  by  derail- 
ment of  locomotive  from  running  over  a  cow, 
where  the  road  had  never  been  fenced. 

In  Patton  v.  Central  Iowa  B.  Co.,  78  Iowa,  806, 
where  a  fireman  on  a  freight  train  was  Injured,  It 
was  held  that  a  railroad  oompany  does  not  owe  to 
Its  employes  the  duty  of  fencing  the  road,  there 
being  no  statutory  obligation  to  fence,  and  em- 
ployfa  assume  such  risk  in  taking  employment,  al- 
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trains  as  engineer,  was  approaching  the  sta- 
tion at  Evona,  goiDg  east.  When  the  engine 
was  about  950  feet  west  of  the  west  switch, 
and  moving  at  from  fifteen  to  twenty  miles 
an  hour,  it  collided  with  a  bull  which  had 
strayed  upon  the  track  through  a  defect  in 
the  railroad  fence  along  the  right  of  way. 
The  bull  was  carried  on  the  cowcatcher  about 
100  feet,  and  then  rolled  on  the  track  in  front 
of  the  engine.  The  only  effect  of  the  collis- 
ion was  to  derail  the  front  pair  of  small 
wheels  under  the  engine.  These  kept  on  the 
ties,  close  to  the  rails.  All  the  rest  of  the 
train  kept  the  track  for  850  feet,  and  until 
the  west  switch  was  reached.  After  collid- 
ing with  the  animal,  Dickson  reversed  his 
engine,  and  applied  an  air  brake  with  which 
the  engine  was  fitted.  He  then  climbed 
through  the  window  of  his  cab  out  onto  the 
running  board  of  the  engine,  and,  after  walk- 
ing its  length,  stepped  down  upon  the  steam 
chest,  and  there  stood  until  the  west  switch 
was  reached.  The  engine,  when  it  reached 
this  switch,  was  running  about  twelve  miles 
an  hour.  Upon  striking  the  switch,  with 
its  front  small  wheels  derailed,  the  engine 
was  thrown  over;  and  Dickson,  who  was 
then  standing  upon  the  steam  chest,  was  also 
thrown  to  the  ground,  and  crushed  to  death 
by  some  part  of  the  engine  or  tender.  The 
fireman  jumped  off  within  60  or  70  feet  from 
the  place  where  the  bull  was  struck.  When 
last  seen,  Dickson  was  leaning  over,  watch- 
ing the  derailed  wheel  under  him,  which 
was  moving  over  the  ties.  After  the  appli- 
cation of  tne  air  brake  on  the  engine,  the 
train  began  to  slow  up  until  its  speed  at  the 
switch  was  reduced  to  about  twelve  miles  an 
hour.     One  of  the  rules  of  defendant  was  as 


follows :    **  Freight  trains  must  be  under  con- 
trol when  approaching  and  passing  through 
all  stations,  and  be  prepared  to  stop  in  case 
the  track  is  obstructed.**    At  the  conclusion 
of  the  testimony,  defendant  unsuccessfully 
demurred  to  the  evidence.     Any  other  neces- 
sary facts  will  sufficiently  appear  in  Uie  opin- 
ion.    The  case  was  submitted  to  the  jury 
upon  instructions  given  by  the  court,  which 
need  not  be  set  out  here.     Some  instructions 
asked  by  defendant  were  refused.    They  wilL 
be  sufficiently  noticed  in  the  opinion.     The- 
Judgment  was  for  plaintiff,  for  $5,000,  and. 
defendant  appealed. 

Messrs.  Theodore  Sheldon  and  E.  E^ 
Aleahire  for  appellant. 

Mr,  Alexander  H«  Waller,  for  respond- 
ent: 

Plaintiff's  petition  s'ates  a  good  cause  of  ac- 
tion. The  Missouri  statute  is  mandatory,  and 
enjoins  upon  railroad  companies  the  positive- 
duly  of  fencing  their  tracks  with  lawful  fences- 
and  maintaining  the  same,  and  was  designed, 
for  the  protection  of  persons,  including  em- 
ployes operating  trains,  as  well  as  animals. 

1  Rev.  Srat.  1889,  §  2611,  p.  669:  Isabd  v. 
Hannibal  <fc  St,  J,  B,  Co.  60  Mo.  4*^;  JMmne- 
gan  v.  Erhardt,  7  L.  R  A.  527, 119  N.  Y.  472; 
Magee  v.  N<rrth  Pacific  Coast  R  Co.  78  Cal. 
482;  Blair  v.  Milwavkee  d  P.  du  Ch.  R  Co.  20> 
Wis.  257;  Stuettgen  ▼.  Wisconsin  Centrat 
Go,  80  Wis.  499;  Keyser  v.  Chicago  db  O,  T,  B 
Co.  56  Mich.  559,  56  Am.  Rep.  405,  66  Mich. 
890;  Sherman  v.  Anderson,  27  Kan.  333,  41 
Am.  Rep.  414;  Fordyce  v.  Jackson,  56  Ark. 
597:  Walkenhauer  v.  Chicago,  B,  db  Q,  R  Co. 
17  Fed.  Rep.  186. 

Any  failure  or  neglect  to  comply  with  the- 


thoufrh  this  fireman  did  not  Imow  much  about  the 
probability  of  meeting  cattle  on  the  road.  The 
Iowa  Code,  •  1280,  provided  for  double  damages  for 
Injuries  to  stock  from  failure  to  fence. 

In  Dewey  ▼.  Ghicaff o  &  N.  W.  B.  Go.,  81  Iowa,  878, 
it  was  held  that  where  the  bars  were  down  in  a 
fenoe  and  horses  were  on  the  track,  and  the  con- 
ductor in  the  cab  directed  the  engineer  to  ''pass 
them,**  and  was  killed  by  derailment  of  the  iraln, 
there  oould  be  no  recovery,  but  it  was  said  it 
would  have  been  otherwise  if  the  engineer  bad 
been  Jdlied,  as  the  conductor  was  the  superior  offi- 
cer. That  the  bars  were  down  would  not  render 
the  company  liable  under  statute. 

And  in  Wabash  R.  Co.  v.  Brown.  5  111.  App.  680, 
<8ee  also  2  111.  App.  616),  under  a  statute  providing 
for  double  damages  for  injury  to  stock  through 
failure  to  fence,  it  was  held  that  an  employ^  who 
was  injured  had  no  right  of  action  against  the 
railroad  company,  and  that  he  had  no  right  of  ac- 
tion at  common  law.  following  Langlois  v.  BulTalo 
A  R.  R.  Go.  19  Barb.  864,  which  has  since  been  over- 
ruled. 

lAabiUty  in  absence  of  statute* 

It  seems  that  a  railroad  company  is  not  liable  to 
an  employ^  for  injuries  caused  by  stock  being  on 
the  track  through  failure  to  fence,  where  a  fence 
is  not  required  by  the  statutes  to  protect  the  own- 
ers of  stock.  So  an  engineer  injured  by  a  cow  on 
a  bridge,  causing  derailment  of  engine  in  the  In- 
dian Territory,  cannot  recover,  as  he  assumed  all 
risk.    Manson  v.  Eddy,  8  Tex.  Civ.  App.  148. 

Neither  common  law  nor  statute  in  Colorado 
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quires  a  railroad  company  to  fenoe  its  track,  and 
where  there  is  no  obligation  there  is  no  liability  for 
the  death  of  engineer  caused  by  the  engine  being 
derailed  by  catUe.  Cowan  v.  Union  Pac.  B.  Co.  86* 
Fed.  Rop.  48. 

And  under  Tex.  Rev.  Stat.,  arts.  4SB40-4244.  requir- 
ing cattleguards  at  inolosurea  and  rendering  the 
railroad  company  Uable  for  all  damages  from  fail- 
ure to  construct  and  maintain,  it  was  held  that  the 
only  purpose  is  to  protect  lodosures,  and  the  law 
does  not  require  a  road  to  be  fenced,  nor  cattle- 
guards  put  in  because  it  is  fenced,  but  iif  not  put  In 
the  road  is  treated  as  not  fenced,  and  the  railroad 
company  is  nut  liable  to  the  engineer  for  injuries 
caused  by  such  failure.  Ward  v.  Bonner,  80  Tex. 
168. 

But  m  Eames  v.  Texas  ft  N.  O.  R.  Co..  63  Tex.  600, 
it  was  held  that  the  failure  to  keep  the  right  of 
way  free  from  bushes  and  undergrowth,  so  as  to 
enable  the  engineer  to  see  stock  near  the  track, 
will  render  the  company  liable  to  one  in  charge  of 
ditching  tram,  engaged  m  repairmg  the  track, 
where  the  defendant  had  knowledge  of  the  condi- 
tion of  the  road.  The  question  of  fence  was  not 
discussed. 

And  in  Prather  v.  Richmond  ft  D.  R.  Co.,  80  Ga. 
427,  it  was  held  chat  there  oould  be  no  recovery 
where  an  employ^  disregarding  orders  in  regard 
to  pitting  on  flfit  cars,  was  killed  by  the  car  beinir 
derailed  by  a  cow  suddenly  Jumping  on  the  track, 
from  a  place  where  she  could  not  be  seen.  No 
question  wast  made  as  to  lack  of  fence  or  as  to  any 
statutory  requirements.  The  decision  implies  that 
if  the  eii  ploy 6  had  been  at  his  place  a  recovery 
would  have  been  allowed.  L  T. 
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positive  requirements  of  any  statute  or  munic- 
ipal regulation  enacted  for  the  purpose  of  pro- 
tecting life  and  limb  is  negligence  per  se. 

Sehlereth  y.  Mimmri  Pae,  R  Co,  98  Mo.  515; 
Ewin  V.  5*.  LouiB,  2.  M.  A  8.  R.  Co.  96  Mo. 
294;  OrumpUy  v.  Hannibal  d  St.  J.  R.  Co,  9S 
Mo.  38;  Wood,  Mast.  &  S.  §  897,  p.  789. 

The  immediate  cause  of  Dickson's  deaih  was 
the  wreck  of  his  engine  at  the  switch. 

Beach,  Contrib.  Neg.  1st  ed.  pp.  82.  88. 

There  was  no  proof  of  negligence  on  Dick- 
son's part.  This  question  was  submitted  to 
and  decided  by  the  jury,  however,  against  ap- 
pellant. 

Barrjf  y.  Hannibal  <t  8t.  J.  R.  Co.  98  Mo. 
70;  Wilkim  ▼.  8t.  Louis,  L  M,  <t  8,  R,  Co.  101 
Mo.  106. 

Where  a  person  finds  himself  suddenly  ex- 
posed to  great  danger,  and  does  what  he  thinks 
best  for  nis  safety,  he  is  not  guilty  of  negli- 
gence, though  he  may  not  have  acted  wisely. 

Has$  ▼.  Chicago,  M.  d  St.  P.  R  Co.  (Iowa) 
Feb.  2,  1894;  Adams  y.  Hannibal  dt  8t.  J.  R. 
Co.  74  Mo.  560,  41  Am.  Rep.  383;  8iegrisi  y. 
Amot,  86  Mo.  208,  56  Am.  Rep.  424. 

The  substance  of  the  ninth  instruction  is 
that  if  the  defect  in  the  fence  "was  known  to 
Dickson  as  well  as  to  the  company  there  can 
be  no  recovery  in  the  case,  unless/'^  etc.  This 
is  not  the  law.  The  master  and  seryant  in 
cases  like  this  do  not  staud  on  equal  footing, 
aud  noi  only  must  the  seryant  have  knowledge 
Hn  the  defect,  but  of  the  danger  also. 

WakUiier  y.  Hannibal  dh  St.  J.  R.  Co.  87 
Mo.  46;  Magee  y.  North  Pacific  Coast  R  Co.  78 
Cal.  432. 

There  was  no  evidence,  direct  or  circum- 
stantial, tending  to  show  that  Dickson  had  any 
knowledge  whatever  of  the  defect  in  the  fence 
or  the  danger  arising  therefrom.  Instructions 
must  be  predicated  on  the  evidence. 

Rodnejf  v.  McLatighlin,  97  Mo.  481;  Stone  y. 
Hunt,  114  Mo.  74;  Bean  v.  Western  N.  C.  R. 
Oo.  107  N.  C.  745. 

The  evidence  showed  that  Dickson  had  been 
running  over  that  part  of  appellant's  road  sev- 
eral months  averaging  a  round  trip  every  ten 
days.  There  was  no  other  testimony  whatever 
from  which  the  jury  might  infer  notice  on  his 
part  of  the  defect  in  the  fence.  From  the 
lace  of  the  entire  record  the  verdict  was  for 
the  right  part^  and  had  the  instruction  in 
question  been  given  the  verdict  could  not  have 
been  different.  Hence  appellant  was  not 
preiadiced  by  the  court's  action. 

Fortune  v.  Fife,  105  Mo.  488;  Haniford  v. 
Kansas,  108  Mo.  182;  Fitzgerald  v.  Barker,  96 
Mo.  661. 

fflac&rlaAe*  J.,  delivered  the  opinion 
of  the  court: 

1.  The  only  negligence  charged,  as  ground 
for  recovery,  is  the  failure  on  the  part  of 
defendant  to  observe  the  statutory  require- 
ment to  so  keep  its  fence  in  repair  as  to  pre- 
vent cattle  from  straying  on  its  railroad. 
Defendant  insists  that  the  statute  requiring 
railroad  companies  to  make  and  maintain 
fences  on  the  sides  of  their  roads  is  designed 
aolely  to  prevent  injuries  to  the  domestic  an- 
imals of  adjacent  landowners,  and  does  not 
create  a  duty  from  defendant  to  its  employes. 
The  duty  oi  a  master  to  his  servant  requires 
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I  the  exercise  of  reasonable  care,  not  only  to 
provide  safe,  adequate,'  and  suitable  ma- 
chinery and  appliances  for  his  use,  but  also 
such  care  to  keep  the  premises  upon  whicl^ 
he  is  required  to  work  in  a  condition  reason- 
ably safe  and  secure  for  the  performance  of 
the  duties  required  of  him.  The  degree  of 
care  must  depend  largely  upon  the  character 
of  duties  required  of  the  servant,  the  peril 
to  which  he  is  exposed  from  failure  to  ob- 
serve it,  and  the  opportunity  he  has  for  avoid- 
ing the  dangers.  There  are  but  few,  if  any, 
duties  a  servant  is  called  upon  to  perform 
which  are  attended  with  more  hazards  than 
those  attending  the  running  and  management 
of  locomotives  and  trains  upon  railroads,  and 
the  care  the  law  requires  of  the  master,  in 
respect  to  providing  reasonably  adequate  and 
safe  engines  and  cars,  is  no  greater  than  that 
required  in  furnishing  a  reasonably  safe 
track,  and  keeping  it  free  from  obstructions. 
The  dangers  from  defects  are  as  great  in  one 
as  the  other,  and  the  care  should  be  com- 
mensurate with  the  dangers.  Henry  v.  War- 
basli  Western  R.  Co.  109  Mo.  498,  and  cases 
cited.  We  are  taught  by  common  exper- 
ience that  cattle  and  other  animals,  unless 
restrained,  will  stray  upon  the  tracks  of  rail- 
roads, and  cause  serious  and  dangerous  ob- 
structions  to  the  operation  of  trains  thereon ; 
thereby  imperiling  the  lives,  not  only  of 
persons  carried,  but,  to  a  greater  degree,  of 
each  employ^  engaged  in  the  duty  of  manag- 
ing them.  We  can  see  no  reason  why,  at 
common  law,  the  railroad  company  would 
not  as  well  be  required  to  use  reasonable  care 
to  prevent  such  obstructions  as  to  see  that 
the  ties  and  rails  are  sound,  and  the  roadbed 
secure.  I  can  conceive  of  no  more  adequate 
method  that  could  be  adopted  by  a  railroad 
corporation  for  keeping  domestic  animals  off 
the  track  of  its  road  than  that  of  inclosing 
it  by  fences.  So  it  has  been  held  that  if  tho 
want  of  a  proper  fence  makes  a  railway  un- 
safe, and  an  accident  happens  to  a  passenger 
in  consequence,  the  company  are  responsible 
to  him,  although  they  are  under  no  obliga- 
tion to  the  adjacent  landowner.  Buxton  v. 
North  Eastern  R.  Co.  L.  R.  8  Q.  B.  549.  It 
is  true  that  the  statute  requiring  railroad 
corporations  to  fence  their  tracks  only,  in 
express  terms,  gives  to  the  owners  of  cattle 
or  other  animals  killed  or  injured  in  conse- 
quence of  a  neglect  to  perform  this  duty  a 
right  of  action,  yet  it  has  been  held  in  this 
state  that  the  law  was  designed  likewise  for 
the  protection  and  safety  of  the  traveling 
public.  Briggs  v.  St.  Louis  db  S.  F.  li.  Co. 
Ill  Mo.  178,  and  cases  cited.  The  United 
States  Supreme  Court,  in  discussing  the  Mis- 
souri fencing  law,  and  its  constitutionality 
under  the  police  power,  uses  this  emphatic 
language:  "In  few  instances  could  the 
power  be  more  wisely  or  beneficially  exer- 
cised than  in  compelling  railroad  corpora- 
tions to  inclose  their  roads  with  fences,  hav- 
ing gates  at  crossings,  and  cattlegusrds. 
The  speed  and  momentum  of  the  locomotive 
render  such  protection  against  accident,  in 
thickly  settled  portions  of  the  country,  ab- 
solutely essential.  The  omission  to  erect 
aud  maintain  such  fences  and  cattleguards, 
in  the  face  of  the  law,   would  justly  be 
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deemed  ffro6S  negligence."  MiMouri  Pae,  B, 
Ch.  y.  Humes,  115  (J.  8.  522,  29  L.  ed.  466. 
ThxiM,  while  the  statute  only  imposes  upon 
the  corporation,  as  a  penalty  for  the  nonub- 
serTanoe  of  the  law,  double  damages  for  an- 
imals killed  or  injured,  the  duty  to  fence  is 
made  obligatory.  The  duty  is  absolute  and 
unqualified,  and  is  leasonably  supposed  to 
have  been  intended  for  the  protection  of  all 
persons  upon  railroad  trains,  who  are  exposed 
to  danger  by  such  obstructions,  whether  they 
be  passengers  or  employes.  The  right  of  a 
passenger  to  recover  for  personal  injuries  in- 
curred on  account  of  such  negligence  has 
been  declared  {Blair  r.  Milwaukee  &  P.  du 
Ch,  B.  Go.  20  Wis.  254 ;  Fordyce  v.  Jackson, 
56  Ark.  597;  Ghdf,  0,  A  8,  F.  B,  Co,  ▼. 
Wilson,  79  Tex.  871,  11  L.  R.  A.  486),  and 
also  of  a  parent  to  recover  for  the  death  of 
an  infant  child  who  wandered  upon  a  rail- 
road track,  by  reason  of  a  defective  fence, 
and  was  struck  by  a  train.  {Keyset  v.  Chi- 
eago,  d  G,  T,  B.  Co,  56  Mich.  559,  56  Am. 
Rep.  405;  Struettgen  v.  Wisconsin  Central 
Co.  80  Wis.  498 ;  Isabel  v.  Hannibal  A  St.  J. 
B.  Co.  60  Mo.  484;  Singleton  v.  Eastern 
Counties  B.  Co.  7  0.  B.  N.  S.  287 ;  Chicago, 
B  d  Q.  R  Co.  r.  QraMin  (Neb.)  56  N.  W. 
Rep.  797).  We  are  of  the  opinion  that  a 
right  of  action  also  accrues  to  an  employe, 
engaged  upon  a  railroad  train,  for  injuries 
received  without  his  own  fault,  by  reason  of 
the  nej^ligence  of  the  corporation  in  failing 
to  comply  with  the  fencing  statute.  It  has 
«o  been  held,  under  a  similar  statute,  by  the 
■New  York  court  of  appeals.  Donnegan  v. 
Brhan'dt,  119  N.  Y.  472,  7  L.  R.  A.  527. 

2.  It  is  said,  in  the  next  place,  that  the 
defective  fence  was  not  the  direct  and  proxi- 
mate cause  of  the  accident.  **The  proxi- 
mate cause  of  an  event  must  be  understood 
to  be  that  which,  in  a  natural  and  continuous 
sequence,  unbroken  bv  any  new  cause,  pro- 
duces the  event,  and  without  which  that 
event  would  not  have  occurred.  Proximity 
in  point  of  time  or  space,  hovrever,  is  not 
part  of  the  definition.  That  is  of  no  import- 
ance, except  as  it  may  afford  evidence  for  or 
against  proximity  ox  causation."  Shearm. 
&  Redf.  I^eg.  §  26.  Under  this  definition, 
there  can  be  no  doubt  that  the  negligence  in 
failing  to  keep  the  fence  in  repair  was  the 
immediate  cause  of  the  obstruction  of  the 
track,  which,  in  a  natural  and  continuous 
sequence,  produced  the  derailment  of  the  en- 

Sine,  and  consequent  injury.  Without  the 
efective  fence,  the  derailment  and  injury 
would  not  have  occurred.  The  negligence 
was  dearlv  the  direct  cause  of  the  injury. 
8.  It  is  lurcher  insisted  that  the  negligence 
of  deceased  in  disobeying  the  plain  and  pos- 
itive rule  of  defendant,  which  required  that 
*^  freight  trains  must  be  under  control  when 
approaching  and  passing  through  all  sta- 
tions, and  be  prepared  to  stop  in  case  the 
tnM)k  is  obstructed,"  was  also  a  proximate 
oaoae  of  the  injury,  which  directly  contrib- 
uted thereto,  and  which  prevents  a  recov- 
ery. It  may  be  admitted  that  dicoised  was 
acting  in  Tiolation  of  the  rules  of  defendant 
at  the  time  the  engine  collided  with  the  bull, 
and  was  in  consequence  negligent;  but  we 
are  unable  to  see  any  proximate  and  natural 
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connection,  as  a  cause,  between  this  negli* 
gence  and  the  derailment  of  the  eneine,  and 
injury  and  death  of  plaintiff's  husband. 
Mere  negligence,  without  a  resttltinff  dam- 
age, can  no  more  be  pleaded  as  contributory 
negligence  to  defeat  an  action  than  it  can  m 
charged  as  an  original  cause  of  action.  The 
connection,  as  a  producing  cause,  most  be 
made  to  appear  in  either  case.  "  It  must  ap- 
pear,  in  order  to  defeat  the  right  of  action, 
that  but  for  plaintiff  *s  negligence,  operating 
as  an  efficient  cause  of  the  iniury,  in  connec- 
tion with  the  fault  of  defenaant,  the  injury 
would  not  have  happened. "  Beach,  Contrlb. 
Neg.  §  84.  It  appears  impliedly  from  the 
rule  itself,  and  directly  from  the  testimony 
of  the  superintendent  and  train  dispatcher 
of  defendant,  that  the  purpose  of  the  rule 
was  to  avoid  collisions,  obstructions,  and 
misplaced  switches  at  stations.  It  appears 
further  that  the  collision  which  resulted  in 
the  derailment  of  the  train  occurred  nearly 
a  thousand  feet  from  the  first  switch  of  the 
station  yards.  It  does  not  appear  that  the 
engine  could,  by  the  most  diligent  care,  have 
been  held  under  such  control  as  would  have 
prevented  the  collision  after  the  danger  ap- 
peared. But  it  is  said  that  the  derailment 
did  not  occur  immediately  from  the  collision, 
but  that  the  wheels  ran  safely  on  the  ties 
until  the  switch  was  reached, — the  distance 
of  nearly  a  thousand  feet, — and  the  engine 
was  then  thrown  from  the  track  by  reason  of 
cominginto  the  switch  in  a  derailed  condi- 
tion. We  do  not  see  how  this  circumstance 
changes  or  shifts  the  proximate  cause  of  the 
acci(&nt  from  that  of  the  collision  with  the 
bull  to  that  of  the  violation  of  the  rule  in 
question,  or  how  the  disregard  of  the  rule 
became  a  direct  and  contributing  cause  of 
the  injury.  There  was  no  intervening  cause 
between  the  collision  and  the  final  disaster, 
except  the  contact  with  the  switches,  which 
there  is  no  pretense  that  deceased  could  have 
avoided.  We  can  speculate  and  theorize  as 
we  may  as  to  what  course  of  conduct  might 
have  avoided  the  disaster,  but  the  fact  re- 
mains that  the  direct  cause  was  the  obstruc- 
tion of  the  track,  which  was  brought  about 
by  the  negligence  of  defendant,  ana  the  con- 
sequences of  which  could  not  have  been 
avoided  by  anv  degree  of  care  deceased  could 
have  exercised.  What  might  have  been  the 
result,  had  the  rule  been  observed,  Is  mere 
speculation. 

4.  Again,  it  is  argued  that  deceased  was 
negligent  in  remaining  on  the  engine  while 
running  a  thousand  feet  with  two  wheels  off 
the  rails.  This  contention  is  untenable,  for 
two  reasons:  First,  because  it  does  not 
appear  from  the  evidence  tiiat  the  course 
adopted  bv  deceased  was  not  the  safest  and 
most  prudent,  in  the  circumstances;  and, 
second,  when  suddenly  exposed  to  great  and 
imminent  danger,  he  was  not  expected  to  act 
with  that  degree  of  prudence  and  wisdom 
which  would  otherwise  have  been  required 
of  him.  The  evidence  shows  that  deceased, 
as  soon  as  he  had  reversed  his  engine,  sounded 
tiie  alarm,  and  put  on  the  air  brakes;  got 
out  of  the  cab  onto  the  running  board  and 
steam  chest,  where  he  remained  until  the  en- 
gine was  overturned.    According  to  the  evi- 
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dence,  he  thiiB  assumed  the  safest  position  he 
could  have  taken.  The  evidence  further 
■hows  that  when  an  engine  is  running  rap- 
idly, with  two  of  its  wheels  off  the  rails, 
and  jumping  from  tie  to  tie,  it  pitches  and 
Jars  to  such  a  degree  that  it  is  exceedingly 
difficult  and  dangerous  to  jump  therefrom. 
One  witness,  an  engineer,  in  testi faring  as  to 
his  own  experience  m  riding  an  eneine  under 
similar  circumstances,  stated :  "u  was  im- 
possible to  jump.  The  jar  of  the  enc^ine  rid- 
ing the  ties  was  such  that  a  man  hadf  no  con- 
trol of  himself.  If  he  jumped  he  would  fall 
under.  He  would  have  no  use  of  his  limbs 
at  all.  I  could  not  gather  for  a  spring." 
With  this  evidence  we  could  not  say  that 
deceased  was  negligent  in  remaining  on  the 
engine.  Nor  can  we  say  in  the  circum- 
stances, that  he  would  have  been  chargeable 
with  negligence,  though  he  did  not  adopt 
the  safest  and  best  course  to  avoid  injury. 
Adams  v.  Hanmhal  dt  3L  J.  B,  Co.  74  Mo. 
654,  41  Am.  Rep.  338 ;  SiegrUt  ▼.  Amot,  86 
Mo.  208,  56  Am.  Bep.  424 

This  disposes  of  tiie  questions  raised  on 
the  demurrer  to  the  evidfence,  as  well  as  to 
complaints  made  to  the  rulings  of  the  court 
in  giving  and  refusing  certain  instructions. 

6.  Complaint  is  made  of  the  refusal  of  the 
oourt  to  give  the  following  instruction  re- 
quested by  the  defendant:  **The  jury  are 
instructed  that  if  the  defect  or  bad  condition 
of  the  fence,  whereby  the  bull  came  upon 
the  track,  was  known  to  Dickson  as  well  as 
to  the  company,  there  can  be  no  recovery  in 
this  case,  unless  the  evidence  shows  and  the 
jury  believe  that  Dickson  notified  the  com- 
pany of  such  defect  in  the  fence,  and  was 
induced  to  remain  in  the  company's  emplov- 
ment  by  its  promise  that  the  fences  should 
be  repaired. '^  The  instruction  evidently  in- 
tended to  inform  the  jury  as  to  the  risks  de- 
ceased assumed  in  case  he  knew  of  the  de- 
fective fence,  and  continued  to  run  trains 
over  the  road  without  objection.  But  we 
think  the  instruction,  as  asked,  was  mislead- 


iuj;,  and  did  not  properly  declare  the  law, 
in  that  it  required  the  jury  to  find  that  as  a 
fact  the  defect  in  the  fence  was  known  to 
deceased  "as  well  as  to  the  company."  The 
language  is  susceptible  of  the  interpretation 
that  deceased  was  under  the  same  obligation 
to  inspect  and  ascertain  existing  defects  as 
was  required  of  the  corporation.  There  was 
no  positive  proof  that  either  Dickson  or  de- 
fendant had  actual  knowledge  of  the  defects. 
It  was  the  duty  of  the  defendant  to  use  rea- 
sonable care,  bv  proper  inspection,  to  ascer- 
tain whether  defects  existed.  This  duty, 
from  the  situation  of  the  fence  with  respect 
to  the  track,  and  from  the  nature  of  the  em- 
ployment and  duty  of  an  engineer,  could  not 
justly  have  been  required  of  deceased.  A 
proper  and  careful  discharge  of  his  duty  re- 
quired constant  watchfulness  of  the  madiin- 
ery  he  was  operating,  and  of  the  track  before 
him ;  and  the  rapidity  of  his  movement  made 
it  impossible  to  examine  into  the  condition 
of  fencing  50  feet  away,  though  he  had  time 
and  opportunity  to  do  it.  We  think  deceased 
could  not  have  been  chargeable  with  notice 
of  the  defect  unless  it  had  been  shown  that 
such  defects  were  so  common  and  apparent 
that  the^  could  not  have  escaped  his  observa- 
tion while  properly  attending  to  his  busi- 
ness. It  could  not  be  said  of  him,  as  of  the 
master,  that  he  would  be  chargeable  with 
knowledge  if  he  could  have  known  by  the 
exercise  of  due  care.  Before  he  can  be 
charged  with  having  assumed  risks  of  injury 
from  defects  in  fences,  it  was  necessary  to 
have  shown  that  he  had  knowledge  of  them, 
but  knowledge  may  have  been  inferred  bv  the 
jury  from  the  nature  of  the  defects,  and  the 
opportunity  for  observation.  The  instruc- 
tion, as  asked,  was  improper ;  and  the  court 
was  not  required,  as  in  criminal  cases,  to 
correct  it,  or  give  a  proper  one  on  the  ques- 
tion intended  to  be  covered. 

No  error  being  shown,  the  judgment  i$  eff* 
Jirfned, 

All  concur. 
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Adolphus  A.  ELLIS,  Attorney- General,  ex 
rd.  Henry  M.  RETKOLDS, 


William  MAY. 
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1.  A  statute  requiring  Toters  to  be 
■worn  ae  to  their  inablUtjr  to  read 
T!— gHah  hetore  aUowloff  a  person  to  mark  their 
baUots  f%*e  them  is  maodatoiy  and  not  merely 
directory  In  respect  to  the  oath. 

8.  It.  is  not  an  mireaeoiiable  restriction 
oT  the  riffht  to  vote  to  require  an  oath  that  a 
voter  is  unable  to  read  Bofflish  before  allowing 
another  to  mark  hJs  ballot,  on  the  ground  of  suoh 
taability. 


S*  Pepnty  United  Statea  marahalahave 
no  riff ht  to  mark  ballots,  or  to  see  them 
marked,  or  to  know  for  whom  the  eleotors  are 
votloff  at  a  congressional  election  in  a  citj  hav- 
ing a  secret  ballot. 

4.  Unidentified  illefl^al  Totes  shonld  be 
taken  away  ft*om  the  total  vote  propor- 
tionallj  according  to  the  entire  vote  returned  for 
each  candidate. 

5*  The  relator  in  a  quo  warranto  case  to  test 
title  to  an  office  has  the  opening  and  oiosing. 

(MtOrath^  Oh.  J.,  dimenU  from  jsropoettfonf  1 
and  5.) 

(March  80.  ISSi.) 

MOTION  for  Judgment  of  ouster  against  de- 
fendant in  a  quo  warranto  proceeding  to 


Nora.— Upon  the  subject  of  irregularities  in  tak-  i  Upon  the  subject  of  distinguishinfr  marks  or  de- 
Ing  ballots  under  the  Australian  ballot  system,  see  vices,  see  the  authorities  collected  In  the  note  to 
Bowers  t.  Smith  (Mo.)  16  L.  R.  A.  7M.  and  note,  I  Sego  ▼.  Stoddard  (Ind.)  SS  L.  B.  A.  468. 
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left  the  title  to  the  office  of  clerk  of  Wayne 
County  upon  the  return  of  the  findings  of  the 
jury  upon  issues  which  had  been  sent  down  to 
the  Circuit  Court  of  Oakland  County  for  trial. 
Motion  granted. 

The  iacts  are  stated  in  the  opinions. 

Mr  Jasper  C.  Gates,  for  relator  in  sup- 
port of  the  motion: 

The  burden  of  proof  was  on  the  attorney- 
general  and  he  had  the  right  to  open  and  close. 

1  Greenl.  Ev.  15th  ed.  §§  74-77;  1  Thomp. 
Trials,  g  237. 

Going  back  to  the  common-law  rule  would 
be  of  no  avail  to  this  respondent,  because  in 
all  such  cases  it  was  well  settled  that  the  at- 
torney-general had  precedence  and  the  right  to 
reply. 

1  Taylor,  Ey.  8th  Eng.  ed.  §  890,  and  notes. 

Even  if  the  circuit  judge  had  been  wrong  in 
giving  us  the  opening,  it  was  a  matter  to  be 
governed  by  his  discretion,  and  no  ground  for 
new  trial  unless  such  discretion  was  abused 
and  a  manifest  wrong  and  injury  was  thereby 
done  to  respondent. 

1  Greenl.  Ev.  15th  ed.  §  76,  and  notes;  1 
Taylor,  Ev.  8th  Eng.  ed.  §  888;  Brandford  v. 
Freeman,  5  Exch.  784;  bird  v.  Higginson^  2 
Ad.  &  El.  160:  Booth  v.  MillnB,  15  Mees.  & 
W.  671n./  Edwards  v.  Matthews,  11  Jur.  898; 
Leetey.  Oresham  L,  Ins.  Co.  15  Jur.  1161. 

Evidence  showing  the  contents  of  illegal  and 
void  ballots,  unless  forbidden  by  the  statute, 
was  admissible. 

McCrary,  Elections,  §  455,  subsec.  457,  459; 
note  to  Lorinf  &  Kusseirs  Elect  Cas.  150;  State 
V.  Olin,  28  Wis.  310;  Stats  v.  Hilmantel,  23 
Wis.  422;  PeapU  v.  Cicott,  16  Mich.  283,  97 
Am.  Dec.  141;  Harhaugh  v.  People,  83  Mich. 
241;  People  v.  McNeal,  63  Mich.  294. 

The  statute  does  not  exclude  evidence  as  to 
the  contents  of  a  ballot  unlawfully  shown 
after  it  has  been  marked  and  before  it  is  de- 
posited. 

Any  law  which  should  make  the  office  de- 
pend, not  on  the  votes  of  the  electors,  but  on 
pieces  of  paper  which  may  chance  to  get  into 
the  ballot  box  on  election  day,  would  be  con- 
trary not  only  to  the  spirit,  but  to  the  letter  of 
the  constitution. 

People  V.  Maynard,  16  Mich.  463;  People  t. 
Bobertson,  27  Mich.  116;  People  t.  Oieott,  supra. 

The  provision  forbidding  a  ballot  unlaw- 
fully shown  from  being  either  received  or  de- 
posited is  mandatory. 

People  V.  Onondaga  County  Canvassers,  14 
L.  R  A.  624. 129  N.  Y.  395;  People  v.  Duteh- 
ess  County  JSuprs.  135  N.  Y.  522;  State  v, 
WaUh,  17  L.  K.  A.  364,  62  Conn.  260;  State  v. 
EUis,  17  L.  R.  A.  382,  111  N.  C.  124;  Spurgin 
V.  Thompson,  87  Neb.  89;  BechUl  v.  Albin, 
184  Ind.  193;  Be  Ballot  Marks,  18  R.  I.  — . 

Our  statute  is  substantially  based  upon  the 
English  Ballot  Act  of  1872  (&  &  86yict.  chap. 
88),  and  long  before  adoption  here  its  manda- 
tory character  had  been  firmly  established. 

Pickering  v.  James,  L.  R.  8  C.  P.  489;  Hod- 
kin,  Ontario  Elect  Cas.  288;  Sprtmle  v.  Fred- 
ericks, 69  Miss.  898;  Contested  JEHeetion  <?/  (koen 
Ousick,  186  Pa.  459;  AUyGen.  y.  McQuade,  94 
Mich.  489. 

This  act  is  oonatitutionaL 

82  Am.  L.  Beg.  A  Review,  p.  102;  Binncy 
In  American  Law  Register  &  Review,  pp.  101* 
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125;  State  v  Black,  16  L.  R.  A.  769,  54  N.  J. 
L.  446;  Boicers  v.  Smith,  16  L.  R  A.  754,  111 
Mo.  45;  Be  Walt  v.  Bartley,  15  L.  R.  A.  771, 
146  Pa.  529;  Re  Ballot  Marks,  supra;  Miner 
V.  OUn,  159  Mass.  487;  Simpson  v.  Osbom,  59 
Kan.  328;  State  v  Benton,  13  Mont.  S06;  AU 
keson  v.  Ixiy,  115  Mo.  538. 

So  long  as  the  law  does  not  actually  and  ne- 
cessarily shut  any  class  of  voters  off  from  the 
ballot  box,  the  only  question  for  the  court  is 
whether  it  is  designed  to  accomplish  the  pur- 
poses specified  in  the  constitution.  All  ques- 
tions of  expense,  convenience,  and  pracrical 
effect  are  for  the  legislative  and  not  for  the  Ju- 
dicial department. 

Detroit  v.  Rush,  10  L.  R.  A.  171.  82  Mich. 
532;  Shields  v.  Jaeol),  13  L.  R.  A.  760,  88  Mich. 
164;  Chateau  v.  Jacob,  88  Mich.  170;  McQuade 
V.  Furgaaon,  91  Mich.  438;  Atty-Oen.  v.  Me- 
Quade,  94  Mich.  489. 

Deputv  marshals  were  not  entitled  to  see  bal- 
lots marked. 

United  States  v.  Oitma,  3  Hu^es,  C.  O. 
549;  Be  Deputy  Marsha U,  22  Fed.  Rep.  153. 

When  illegal  votes  are  cast  sufficient  in  num- 
ber to  change  the  result  of  the  election  in  any 
district,  the  party  profiting  by  the  election  in 
that  district  must  show  for  whom  such  votes 
were  cast  or  the  election  in  that  district  will  be 
thrown  out. 

Mann's  Case,  2  Phila.  320;  Be  Barber,  10 
Phila.  579;  Western  Cushing  Elect.  Cas.  67. 
144;  Knox  County  Suprs.  v.  Davis,  63  UL  405; 
Mc  Kinney  v.  0^  Connor,  26  Tex.  5;  Heyfrom  v. 
Mahoney,  9  Mont.  497;  Chamberlain  v.  Woitdin, 
2  Idaho,  609;  Jones  v.  Qiideioell,  7  L.  R  A« 
831,  53  Ark.  161;  Blvey,  Peter,  40  Kan.  701; 
People  V.  Saekett,  14  Mich.  320:  PeopU  v.  Cicott^ 
16  Mich.  304,  97  Am.  Dec.  141;  Atty-Oen.  v. 
McQvade,  supra:  People  v.  Banna,  98  Mich. 
515;  McCrary,  Elections,  §§  460-468;  PeopU 
V.  Tuthill,  31 N.  Y.  550;  Sudbury  v.  Steams,  21 
Pick.  148;  Eings  v.  Park,  Loring  &  Russell's 
Elect.  Cas.  155;  Ordway  v.  Woodbury,  Id.  163; 
Stimson  v.  Boardman,  Id.  171;  Blandford 
School  Diet.  No.  S  Trustees  v.  Oihbs,  2  Cush. 
39;  Daly  v.  Petroff,  10  Phila.  389;  PeopU  v. 
dcott,  16  Mich.  283. 97  Am.  Dec.  141;  Farrino^ 
ton  V.  Turner,  53  Mich.  27.  51  Am.  Rep.  88l 

Mr.  John  B.  Corliss  also  for  relator 

Messrs.  F.  A.  Baker,  Edwin  F«  Cone)tj'» 
and  Orla  B.  Taylor,  for  defendant,  contra. 

Lon^r*  J.t  delivered  the  opinion  of  the 
court : 

This  is  an  information  in  the  nature  of  quo 
warranto  to  determine  the  question  whetiier 
the  relator  or  the  respondent  received  the 
greater  number  of  legal  votes  cast  in  the 
county  of  Wayne  at  the  general  election  held 
November  8,  1892,  for  the  office  of  count j 
clerk.  The  original  election  returns,  as  cer- 
tified by  the  inspectors  of  election  and  re- 
turned to  the  office  of  the  county  clerk,  shovr 
that  the  relator  received  26,821  votes,  and  the 
respondent  26,799,  or  a  majority  for  the  re- 
lator of  22  votes.  A  recount  was  had  under 
Act  No.  208  of  the  Public  Acts  of  1887  (8 
How.  Stat.  §  234a),  by  which  it  was  shown 
that  the  respondent  received  26, 847  votea,  and 
the  relator  26,729,  or  a  majority  for  the  re- 
spondent of  118  votes ;  and  the  board  of  countr 
canvassers  were  directed  to  issue  the  cert  in- 
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<Ate  to  the  respondent.  Jfay  ▼.  Wayns  County 
Canttuaeri,  94  Mich.  505.  In  the  present 
proceeding  eight  replications  'were  nled  to 
respondent's  plea.  Kospondent  demurred  to 
these  replications.  The  cause  was  heard  on 
these  demurrers  at  the  October  term,  1898, 
and  the  demurrers  overruled,  with  leave  to 
the  respondent  to  plead  over.  The  decision 
of  these  questions  is  reported  in  Atty-Oen,  v. 
May,  97  Mich.  670.  Rejoinders  were  filed 
by  respondent  to  these  replications,  denying 
the  facts  therein  set  forth,  and  putting  him- 
self upon  the  country.  The  cause  was  sub- 
sequently sent  down  to  the  Oakland  circuit 
^eourt  for  trial  of  these  issues  of  fact.  Forty- 
nine  special  questions  were  submitted  to  the 
jury  for  their  findings,  and,  by  their  answer 
to  question  No.  46,  they  have  found  that 
Henry  M.  Reynolds  received  the  greatest 
number  of  votes  cast  for  that  office,  and  that 
he  had  a  majority  over  May  of  1,926  votes, 
^he  trial  court  has  returned  the  proceedings 
into  this  court,  and  relator  now  asks  judg- 
ment of  ouster  against  respondent. 

The  cause  has  been  very  ably  argued  upon 
1)oth  sides,  and  the  issues  now  to*"  be  deter- 
mined are  narrowed  down  to  two  or  three 
points.      The  principal  question   is  raised 
under  the  sixth  replication,  tlie  substance  of 
which  is  set  out  in  Atty-Oen,  v.  May,  supra. 
In  that  it  is  alleged  that  in  the  fourth  pre- 
-cinct  of  the  Fifth  ward  of  the  city  of  Detroit 
the  chairman  of  the  board  of  inspectors  of 
^election  illegally  and  wrongfully  received 
750  ballots,   and  illegally  and  wrongfully 
-deposited  the  same  in  the  ballot  box,  said 
ballots  having  been  marked  and  shown  to 
persons  who  were  not  lawfully  assisting  the 
voters  or  any  of  them  in  the  preparation  of 
their  ballots  before  said  ballots  had   been 
deposited,  and  that  the  same  were  shown  in 
«uch  a  manner  as  to  disclose  to  the  persons 
to  whom  they  were  shown  some  or  all  of  the 
tiames  of  tJie  candidates  voted  for  upon  said 
ballots:  that  said  ballots  were  so  deposited 
imn^arked  and  unchallengeii  by  the  board  of 
inspectors ;  that  said  votes  went  to  make  up 
ihe  large  majority  of  558  votes  in  favor  of 
Tespondent ;  that,  by  reason  thereof,  the  elec- 
tion in  said  precinct  was  rendered  wholly 
Invalid,  illegal,  and  of  no  effect  upon  the 
election  for  the  office  of  county  clerk ;  and 
that,  by  reason  thereof,  the  said  relator  was 
•elected  by  a  majority  of  565  votes.     The  ob- 
jection to  this  replication  was  that  it  tend- 
•ered  an  immaterial  issue,  and  that  it  was  not 
averred  that  the  election  in  said  district  was 
so  invalid  as  to  effect  the  disfranchisement 
-of  all  the  electors  therein.     It  was  said  by 
this  court  in  the  opinion  overruling;  the  de- 
murrer:  ^It  is  alleged  that  750  ballots  were 
exhibited  contrary  to  law :  that  the  election 
in  said  precinct  was  therefore  void,  and  that, 
with  those  votes  thrown  out,  the  relator  was 
elected.    The  aHcgation  is  not  confined  to 
the  canvass  and  recount,  but  to  the  illegality 
-of  the  vote.     If  the  respondent's  position  be 
tnie,  that  the  replication  alleges  simply  that 
the  canvass  and  the  recount  of  the  votes  cast 
at  this  precinct  were  invalid  and  illegal,  the 
fair  import  of  the  lan^ruage  is  that  it  attacks 
the  legality  of  the  entire  vote  of  the  entire 
precinct."   Issue  was  joined  upon  this  repli- 
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cation  by  the  respondent,  and  it  became  ono 
of  the  questions  of  fact  to  be  found  by  the 
jury.  By  the  answers  to  questions  18  and  14, 
the  jury  found  that  Henry  M.  Reynolds  re- 
ceived in  all  the  townships  and  voting  dis- 
tricts of  said  county,  not  including  the  fourth 
district  of  the  Fifth  ward  of  Detroit,  25,910 
votes,  and  that  William  May  received  in 
such  townships  and  wards,  not  including  the 
fourth  district  of  the  Fifth  ward,  23,984. 
To  question  No.  46,  the  jury  found  that  Mr. 
Reynolds  received  1,926  majority  over  Mr. 
May.  Many  questions  are  raised  over  the 
findings  under  certain  other  of  the  replica- 
tions, but,  as  the  determination  of  the  ques- 
tion arising  under  the  sixth  replication  must 
settle  the  controversy  in  favor  of  Mr.  Rey- 
nolds, the  relator,  we  need  not  enter  fully 
upon  a  discussion  of  the  other  questions. 
All  of  the  votes  in  the  fourth  district  of  the 
Fifth  ward  of  Detroit  were  discarded  by  the 
jury. 

The  testimony  on  the  part  of  the  relator 
showed  that  the  inspectors  of  election  in  that 
district  were  Alois  Diemel,  Edward  Fierz, 
John  Manquin,  Bernard  Zentowski,  Peter 
Brinker,  and  John  Vandergyp ;  that  no  one 
was  designated  by  the  board  to  assist  voters 
in  the  preparation  of  their  ballots ;  that  Wil- 
liam F.  Schneider  and  John  Erbard  were 
United  States  supervisors  of  election,  and 
that  Joseph  Diemel  and  Peter  Enauss  were 
deputy  United  States  marshals  for  that  dis- 
trict;  that  the  greater  part  of  the  voters  were 
Poles,  Germans,  and  Italians,  and  that  from 
six  to  seven  hundred  of  these  voters  were  as- 
sisted in  marking  their  ballots  because  they 
could  not  read  English;  that  none  of  the 
voters  thus  assisted  were  sworn  as  to  theii 
ability  to  read  English;  that  the  only  per- 
sons who  actually  marked  the  ballots  for  such 
voters  were  Alois  Diemel,  John  Vandergyp, 
.loseph  Diemel,  and  Peter  Enauss ;  that  dur- 
ing the  election  the  marking  of  ballots  for 
voters  in  this  district  as  above  described  was 
seen  and  observed  by  the  United  States  offi- 
cers of  election  and  the  deputy  United  States 
marshals  above  named.  On  the  part  of  the 
respondent,  it  is  shown  by  the  testimony,  and 
admitted,  that  this  large  number  of  voters 
were  assisted  in  marking  their  ballots,  and, 
as  claimed,  because  they  could  not  read  Eng- 
lish; and  that  none  of  them,  thus  assistca, 
had  been  sworn  as  to  his  inability  to  read 
English.  It  is  not  denied  that  these  deputy 
United  States  marshals  saw  how  these  ballots 
were  marked,  but  it  is  claimed  that  this 
method  was  adopted  because  it  was  believed 
that,  on  account  of  the  large  registration  and 
the  great  number  of  voters  needing  assistance, 
the  proper  vote  of  the  district  could  not  be 
cast  if  the  work  of  assisting  voters  were  to 
be  done  only  by  Diemel  and  Vandergyp  in 
company  with  each  other.  It  was  also  shown 
that  Diemel  and  Vandergyp  were  designated 
by  the  board  to  assist  voters  in  marking  their 
ballots. 

1.  It  is  contended  by  counsel  for  respondent 
that  the  court  was  in  error  in  its  direction  to 
the  jury  that "  if  any  voter  was  not  first  sworn 
as  to  his  inability  to  read  English,  and  al- 
lowed his  ballot  to  be  marked  for  him,  or 
allowed  any  one  to  see  his  ballot  when  it  was 
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marked,  he  thereby  lost  his  riglit  to  vote  at 
that  election,  and  that  it  was  unlawful  for 
any  inspector  of  election  to  mark  the  ballot 
of  any  elector  who  had  not  been  sworn  as  to 
his  ability  to  read  English.  ^  Upon  this  point 
it  is  contended  that  the  statute  under  which 
this  portion  of  the  charge  was  given  is  not 
mandatory,  but  directory  merely,  and  that 
the  provisions  requiring  assisted  voters  to  be 
first  sworn,  as  construed  by  Uie  court  below, 
is  unconstitutional,  because  it  puts  unrea- 
sonable restrictions  upon  the  right  to  vote. 
Section  82,  Act  No.  190,  Pub.  Acts  1891, 
provides:  ''When  any  elector  shall  make 
oath  that  he  cannot  read  English,  or  that  be- 
cause of  physical  disability  he  cannot  mark 
his  ballot,  or  when  such  disability  shall  be 
made  manifest  to  said  inspectors,  his  ballot 
shall  be  marked  for  him  in  the  presence  of 
at  least  two  of  the  inspectors  by  an  inspector 
designated  by  the  board  for  that  purpose,  who 
is  not  a  candidate  on  said  ticket. "  By  section 
26  it  is  provided  :  **  If  any  elector  shall  show 
his  ballot,  or  anv  part  thereof,  to  any  person 
(other  than  one  lawfully  assisting  him  in  the 
preparation  thereof)  after  the  same  shall  have 
been  marked,  so  as  to  disclose  any  of  the 
candidates  voted  for,  such  ballot  shall  not  be 
received  or  deposited  in  the  ballot  box.  In 
case  such  elector  shall  so  expose  his  ballot, 
his  name  shall  be  entered  on  the  poll  list 
with  a  minute  of  such  occurrence  and  such 
elector  shall  not  be  allowed  to  vote  thereafter 
at  such  election. "  Section  46  of  the  act  pro> 
vides:  ''Any  person  who  shall  .  .  .  dis- 
close to  any  other  person  the  name  of  any  can- 
didate voted  for  by  any  elector,  the  contents 
of  whose  ballot  shall  have  been  seen  by  such 
person.  .  .  .  shallbedeemedguilty  of  a 
felony,  and  on  conviction   thereof  shall  be 

Sunished  by  a  fine  not  exceeding  one  thousand 
ollars  or  by  imprisonment  in  the  state  prison 
not  exceeding  two  years,  or  bv  both  such  fine 
and  imprisonment  in  the  discretion  of  the 
court.**  These  provisions  were  intended  to 
secure  the  entire  secrecy  of  the  ballot,  except 
so  far  as  was  absolutely  necessary  to  enable 
such  elector  as  could  not  nuid  English  to  have 
assistance  in  marking  it.  The  only  test  under 
this  statute  which  the  inspector,  who  is  des- 
ignated to  assist  the  voter,  can  apply  to  de- 
termine whether  the  elector  can  read  English 
is  that  the  elector  shall  make  oath  of  the  fact. 
No  other  test  is  permissible,  and  it  is  unlaw- 
ful for  any  inspector  to  assist  in  marking  a 
ballot  for  any  elector  who  claims  that  he  can- 
not read  English  until  such  elector  shall  have 
first  made  oath  to  the  fact.  The  construction 
contended  for  by  the  respondent  cannot  be 
given.  Such  interpretation  would  allow  a 
voter  to  be  assisted  upon  his  own  mere  state- 
ment that  he  could  not  read  English,  and  give 
inspectors  unlimited  discretion  to  mark  bal- 
lots. The  intention  of  the  legislature  was  to 
limit  the  marking  to  those  who  made  the 
oath,  or  to  those  who  from  physical  disabilitv 
could  not  mark  them.  This  intent  is  evi- 
denced by  the  other  portions  of  the  statute 
above  quoted,  as,  by  section  26,  if  the  ballot 
is  seen  after  it  is  marked  b^  any  other  than 
the  inspector  lawfully  assisting,  so  as  to  dis- 
close any  of  the  candidates  voted  for,  such 
ballot  shall  not  be  received  or  deposited  in 
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the  box  ;  and,  under  section  45,  a  penalty  by^ 
fine  and  imprisonment  is  iinposed  upon  any 
one  so  disclosing  his  ballot.  These  provisions 
are  mandatory,  and  the  court  very  properly 
so  charged  tiie  jury.     These  very  sections, 
were  under  consideration  in  Atty-Uen,  v.  Me- 
Quadet  94  Mich.  489,  and  there  held  man- 
datory.    Similar  provisions  were  also  held 
mandatory  in  the  loUowing cases:   People  ▼. 
Onondaga  County  Canvaseera,  129  N.  Y.~  895» 
14  L.  R.  A.  624;  PeopU  v.  Dutches  County^ 
Supre.   185  N.  Y.  522;  State  v.    Waish,  6d 
Conn.  260,  17  L.  R.  A.  864 ;  8taU  v.  BUis, 
111  N.  0.  124,  17  L.  R.  A.  882;  Spurgin  v. 
Thompeon,  87  Neb.  89 ;  Beehtel  T.  AUnn,  184 
Ind.  198 ;  Be  BaUot  Marks,  18  R.  I.  — . 

Under  the  proposition  that  the  act  is  un- 
constitutional because  it  puts  unreasonable 
restrictions  and  regulations  upon  the  right  to- 
vote,  counsel  cites  Atty-Oen,  v.  Detroit,  78^ 
Mich.  545,  7  L.  R.  A.  99.    That  case  arose  un- 
der a  local  act  of  the  city  of  Detroit,  passed  in 
1889,  and  it  was  held  invalid  because  its  tend* 
ency  was  to  disfranchise  a  large  class  of  Totert 
in  the  city  by  unreasonable  restrictions  upon 
the  manner  of  registration  and  of  finding  tiiat- 
they   were   entitled   to   registration.     Such 
claim  cannot  be  made  under  this  act.     The 
regulations  are  to  preserve  the  purity  of  th» 
election,  and  we  see  no  constitutional  objec- 
tions to  them  as  prescribed  by  the  act.     Ger- 
tainl  V  the  reasons  given  by  this  court  for  hold- 
ing tiie  act  void  in  Attp-Oen.  v.  Detroit  h&y^ 
no  application  here.     Similar  laws  have  been. 
upheld  in  many  other  states.  In  State  v.  Blacky 
54  N.  J.  L.  446,  16  L.  R.  A.  769,  the  supreme 
court  of  New  Jersey,  speaking  of  similar  pro- 
visions of  a  statute  in  that  state,  says :  **  Any 
g revision  in  such  an  act  which  is  likely  ta- 
ring about  a  result  which  conduces   to  the 
purity  of  popular  elections  should  receive  a. 
lavorable  consideration.     It  is  of  course  true 
that,  if  the  effect  of  any  provision  is  to  shut 
off  the  voters  from  the  ballot  box,  such  pro- 
vision must  fall   before  the  constitutional 
guaranty  of  the  right  to  vote.    But  in  measur- 
ing the  cases  of  mere  inconvenience,  expense, 
or  sentiment,  the  existence  of  a  salutary  pur- 
pose and  the  likelihood  of  the  provision  tend- 
ing to  accomplish  that  purpose  must  weigh 
greatly  in  determining  tiie  reasonableness  of 
Uie  statutory  regulation. "  The  supreme  court- 
of  Missouri,  in  Boteers  v.  Smith,  111  Mo.  45, 
16  L.  R.  A.  754 :    **  The  ballot  reform  law  was- 
intended  to  improve  the  methods  for  giving 
expression  to  tne  popular  will  in  the  choice 
of  public  officers.    It  should  be  construed  so 
OS  to  promote,  not  to  destroy,  the  great  object- 
in  view  in  its  passage."    And  the  supreme* 
court  of  Pennsylvania,  in  De  Walt  v.  Bartlejf, 
146  Pa.  629,  15  L.  R.  A.  771,  says:    "The 
law  Itself  may  be  regarded  in  the  light  of  an 
attempt  on  the  part  of  the  people  to  secure  a 
pure,  free,  and  unintimidated  ballot.    Every 
presumption  is   in    favor  of   the  constitu- 
tionality of  the  law."    The  following  casee< 
also  uphold  the  constitutionality  of  similar 
acts :   Be  Ballot  Marke,  supra;  Miner  v.  OUn^ 
159  Mass.  487 ;  Simpson  v.  Otbom,  52  Kan. 
828 ;  State  v.  Befnton,  18  Mont.  806 ;  Atkeson  ▼. 
Lay,  115  Mo.  588.    Our  Ck)nstitution,  by  arti- 
cle 7,  §  2,  provides:     "All  votes  shall  b» 
given  by  ballot^  except  for  such  township  offi- 
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eers  as  may  be  authorized  by  law  to  be  other- 
wise chosen ;"  and  by  section  6  of  the  same 
article  it  is  provided :  **  Laws  may  be  passed 
to  preserve  the  purity  of  elections  and  guard 
against  the  abuse  of  the  elective  franchise." 
The  act  in  question  was  passed  to  secure  this 
end ;  and  although  it  may  result  in  some  in- 
coDvenience  to  the  voter,  the  restrictions 
placed  upon  the  manner  of  voting,  and  reg- 
vlations  under  which  votes  may  be  receiv^ 
aod  placed  in  the  ballot  boxes,  are  within  the 

{province  of  the  legslature  under  the  provis- 
0D8  of  the  constitution  above  quoted.  The 
law  aims  to  secure  secrecy  in  the  ballot,  and 
does  not  attempt  to  disfranchise  any  voter. 
At  the  expense  of  this  secrecy,  and  in  order 
to  enable  voters  who  are  physically  incapac- 
itated from  marking  their  ballots,  the  law 
provides  a  method  for  such  aid,  as  well  as  to 
those  who  cannot  read  the  English  language. 
The  law  does  not  deprive  these  voters  of  any 
riglit,  but  rather  secures  to  them  aid  In  voting 
intelligently;  it  is  plain  and  simple  in  its 
provisions.  Every  voter,  however  illiterate 
or  however  much  incapacitated  physically, 
has  a  method  pointed  out  by  which  he  may 
exercise  his  right  of  franchise.  The  law  does 
not  sliut  off  any  class  of  voters  from  the  bal- 
lot,  and,  we  think,  was  designed  by  the 
legislature  to  accomplish  the  purpose  speci- 
fic in  the  constitution.  Act  No.  268  of  the 
Pablic  Acts  of  1889,  containing  provisions  to 
secure  purity  of  elections,  was  before  this 
court,  and  held  valid  in  Detroit  v.  Bush,  82 
Mich.  532,  10  L.  R.  A.  171 ;  and  the  present 
act  was  before  this  court  in  Shields  v.  Jacob, 
88  Mich.  164,  13  L.  R.  A.  760;  Chateau  v. 
Jacob,  88  Mich.  170;  and  McQuade  v.  Furga- 
i(m,  91  Mich.  438.  The  questions  in  these 
cases  referred  to  other  provisions  of  the  act, 
but  in  each  the  provisions  of  the  act  were 
enforced  in  the  furtherance  of  the  purity  of 
the  elections. 

2.  It  is  contended  that  the*  court  was  in 
error  in  directing  the  jury :  **  It  is  unlawful 
for  either  United  States  marshals,  challen- 
gers, or  others  except  inspectors  of  election 
who  are  lawfully  assisting  him,  to  either 
mark  the  ballot  for  voters,  or  see  them  marked 
before  they  are  deposited  in  the  ballot  box, 
and  all  such  votes  are  void  ;  and  it  is  contrary 
to  law  to  deposit  them  in  the  ballot  box  or 
to  count  them  in  determining  the  result  of  the 
election."  Section  82  provides  the  only  au- 
thority by  which  an  elector  may  have  a  bal- 
lot mark^.  It  has  been  quoted  above.  The 
marking  can  be  done  only  by  an  inspector 
designated  by  the  board  for  that  purpose,  and 
in  the  presence  of  at  least  two  of  the  in- 
spectors. Under  this  act,  no  other  can  law- 
fully mark  ballots,  and  to  no  other  can  the 
ballot  be  exhibited,  unless  United  States  su- 
pervisors of  election  may  see  them  when  a 
member  of  congress  Is  to  be  elected.  The 
cnititwas  therefore  right  in  its  interpretation 
of  this  act,  if  United  States  supervisors  of 
election  may  not  witness  the  mHrking.  But 
counsel  for  respondent  contends  that,  inas- 
iDQch  as  members  of  congress  were  to  be  elec- 
^  at  that  election,  this  act  must  be  construed 
in  the  light  of,  and  in  subordination  to,  sec- 
tions 2017,  2019,  2021,  2022  of  the  Revised 
Statutes  of  the  United  States.     Section  2017 

S5L.aA. 


provides  that  "supervisors  of  election  are  au- 
thorized and  required  to  attend  at  all  tirae& 
and  places  for  holding  elections  for  represent- 
atives or  delegates  in  congress.     .    *.    .    to> 
be  and  remain  where  the  ballot  boxes  are- 
kept  at  all  times  after  the  polls  are  opea 
until  every  vote  cast  at  such  time  and  plaoft- 
has  been  counted    .     .     .    and  to  personallj 
inspect  and  scrutinize  from  time  to  time  and 
at  all  times  on  the  day  of  election  the  manner 
in  which  the  voting  is  done."    Section  201i^ 
provides  that  **the  better  to  enable  the  su- 
pervisors of  election  to  discharge  their  du- 
ties, they  are  authorized  and  directed    .    .    . 
whether  before  or  behind  the  ballot  boxes  as. 
will  in  their  Judgment  best  enable  them  to 
sec  each  person  offering  himself  for  registra- 
tion or  oncring  to  vote,  as  will  Itest  conduce 
to  their  scrutinizing  the  manner  in  which  the- 
registration  or  voting  is  being  conducted.*^ 
By  section  2021  it  is  provided  that  United 
States  marshals  shall  attend,  at  all  times  for^ 
holding  elections,  the  polls  in  such  district, 
or  precinct ;  and,  bv  section  2022,  it  is  fur- 
ther provided  that  ^'^the  marshal  and  his  gen- 
eral deputies  and  such  special  deputies  ^all 
keep  the  peace  and  support  and  protect  the 
supervisors  of  election  in  the  discharge  of 
their  duties  preserve  order  at  such  place  of' 
registration  and  such  polls,  prevent  fraudu- 
lent registration  and  fraudulent  voting  there- 
at, and  fraudulent  conduct  on  the  part  of  anv 
election  officer."    Counsel  for  respondent,  ft. 
appears,  at  the  close  of  the  testimonv  asked, 
the  court  to  instruct  the  jury,  in  his  fifth  and 
ninth  requests,  as  follows:    "  (6)  If  you  are- 
satisfied  from  the  evidence  that  the  method 
pursued  by  Inspectors  Diemel  and  Vander- 

fyp,  in  company  with  United  States  Officers. 
Irhard  and  Knauss,  in  assisting  voters  in 
preparing  their  ballots,  was  pursued  in  good 
faith,  and  the  voters  in  like  manner  received 
such  assistance,  then,  in  respect  to  the  prep- 
aration of  them,  the  ballots  must  be  treated 
as  valid."    *"  (9)  Under  the  Constitution  and 
laws  of  the  United  States,  the  United  State*, 
supervisors  and  deputy  marshals  at  the  elec- 
tion in  question  were  authorized  to  put  them- 
selves in  such  place  or  places  as  would  en- 
able them  to  see  that  the  ballot  of  an  assisted' 
voter  was  marked  as  directed  or  desired  by 
the  voter,  and  a  disclosure  of  the  contents  of 
such  ballot  to  the  United  States  officers  under- 
such  circumstances  does  not  invalidate  it." 
These  requests  were  refused.     Mr.  Erhard, 
referred  to  in  the  fifth  request,  was  United 
States  supervisor  of  election,  and  Mr.  Enauss- 
a  deputy  United  States  marshal.    By  the  find- 
ing of  the  jury,  it  appears  that  Mr.  Erhard 
did  not  mark  any  of  the  ballots  himself,  but 
he  saw  others  mark  ballots  of  voters,  and 
there  were  disclosed  to  him  the  names  of  20* 
candidates  voted  for  on  the  ballots  so  marked ; 
and  that  the  other  supervisor  of  election  saw 
100  marked,  and  these  were  disclosed  to  him. 
But  we  shall  not,  for  the  purposes  of  thia. 
case,  regard  these  ballots  as  irregular.     It 
appears  that  Mr.  Knauss,  the  deputy  United 
States  marshal,  marked  the  ballots  of  10  elec- 
tors, and  had  disclosed  to  him  the  ballots  or 
100  electors  after  they  were  marked,  so  that 
b^^  saw  the  names  of  the  candidates   votedk 
thereon.     Under  the  charge  of  the  court,  thftr 
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Jury  were  directed  that  It  was  unlawful  for 
these  officers  to  mark  ballots  or  to  see  them 
marked*  or  for  any  disclosure  of  such  ballots 
to  be  made  to  them.  It  is  therefore  seen  that 
the  court  below  did  not  discriminate  between 
the  United  States  supervisors  of  election  and 
the  deputy  United  States  marshal. 

Whatever  may  be  said  in  reference  to  the 
power  and  authority  of  the  United  States 
supervisors  of  election  under  the  federal  law 
to  mark  ballots,  or  see  them  marked,  for  the 
purpose  of  seeing  that  the  election  is  fairly 
and  properly  conducted,  it  is  apparent  that 
the  oeputy  United  States  marshals  have  no 
such  riji:ht  or  authority.     In  United  States  y. 
Oitma,  8  Hughes,  C.  C.  649,  Fed.  Cas.     No. 
15,209,  after  citing  sections  2017  and  2019  of 
the  Revised  Statutes  of  the  United  States, 
above  quoted,   the  court  said:    Thus  not 
•only  does  the  law  in  terms  empower  a  super- 
visor to  be  in  the  room  with  the  judges  of 
•election,  but  empowers  him  to  be  in  any  place 
•or  position  in  which  in  his  own  Judgment  he 
•can  best  perform  his  duties.    The  act  of  con- 
gress which  is  thus  specific  In  defining  and 
•complete  in  conferring  these  powers  on  super- 
vlAors  is  the  same  one  which  prescribes  the 
•duties  of  deputy  marshals.     While  it  is  thus 
•express  and  full  in  re<rard  to  supervisors,  it 
is  the  reverse  in  defining  the  authority  of 
•deputy  marshals.     Section  2021  simply  pro- 
vides that,  when  required  to  do  so  by  the 
supervisors,  it  shall  be  the  duty  of  deputy 
marshals  to  attend  the  polls  in  their  districts 
-or  precincts.     The  section  gives  the  deputy 
marshals  no  authority  except  to  be  present  at 
the  polls.     The  same  act  of  congress  which 
•expressly  directs  supervisors  to  place  them- 
selves before  or  behind  the  ballot  boxes  as 
they  may  think  proper  is  silent  in  regard  to 
•deputy  marshals,  and  ^ives  them  no  such  au- 
thority. "    It  is  said  by  the  court,  in  reference 
to  section  2022,  that  that  section  defines  the 
object  of  the  appointment  of  deputy  marshals, 
and  defines  their  powers  and  duties, — that  is, 
to  keep  the  peace,  and  support  and  protect 
supervisors  in  the  discharge  of  their  duties, — 
and  omits   to  give  them  authority  to  go  be- 
hind ballot  boxes  and  place  themselves  in 
•any  position  they  please,  and  that  their  duties 
are  therefore  not  tnose  of  supervisors  of  elec- 
tion, but  those  of  conservators  of  the  peace  at 
the  polls,  and  that  they  liave  no  right  to  be 
in  the  room  in  which  the  judges  and  super- 
visors of  election  are  performing  their  duties, 
•or  go  behind   the  ballot  boxes,  unless  re- 
quested to  do  so  by  the  Judges  and  supervis- 
ors, except  to  prevent  violence,  or  to  preserve 
the  peace  when  actually  disturbed,  or  to  pre- 
vent fraud  actually  attempted  in  the  room. 
It  is  evident  from  the  reaaing  of  these  stat- 
Tttcs  that  the  deputy  United  States  marshals, 
in  the  present  case,  had  no  right  to  mark  bal- 
lots or  to  see  them  marked,  or  to  know  for 
whom  the  electors  were  voting.     The  court 
^was  therefore  right  in  its  direction  to  the 
Jury,  so  far  as  the  deputy  United  States 
vnarshals  are  concerned,  ana  therefore  right 
in  refusing  the  request  to  charge,  as  the  re- 
-quests  coupled  the  marshals  with  the  super- 
visors of  election.    Whether  the  court  was 
•correct  in  the  charge  as  to  United  States  su- 
f>eryisors  of  election  we  need  not  discuss  or 
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pass  upon,  as  it  is  apparent  that,  if  the  oonrt 
was  wrong  in  that  particular,  tlie  respondent 
is  not  in  any  manner  prejudiced  by  the  rul- 
ing, as  will  be  made  apparent  in  our  further 
discussion.     The  jury  found,   by  the  thir- 
teenth and  fourteenth  findings,  that  the  re- 
lator received  in  all  the  voting  precincts  of 
the  county,  aside  from  the  fourth  district  of 
the  Fifth  ward  of  Detroit,  25,910  votes,  and 
that  the  respondent  received  in  the  same  dis- 
tricts 28.984  votes.     The  jury  also  found,  by 
the  forty' sixth  finding,  that  the  relator  had  a 
majority  over  the  respondent  f  i  all  the  dis- 
tricts wUhin  the  county  of  1,920  votes.     It  is 
thus  apparent  that  the  jury,  in  arriving  at 
this  result,  threw  out  tUe  entire  fourth  dis- 
trict of  the  Fifth  ward.     This  was  undoubt- 
edly done  under  the  testimony  and  the  charge 
of  the  court,  in  which  they  were  directed  as 
follows :    "  If  i  1  legal  votes  were  received,  and 
the  evidence  does  not  show  in  whose  favor 
the  illegal  votes  were  cast,  and  they  are  as 
great  in  number  as  the  majority  received  in 
that  voting  district,  then  the  election  In  that 
district  shall  be  thrown  out  and  disregaitled 
by  you.     If  the  evidence  does  not  disclose  for 
whom  such  illegal  votes  were  cast,  and  they 
are  less  in  number  than  the  majority  in  that 
voting  district,  then  they  shall  be  taken  from 
the  total  vote  proportionately,  according  to 
the  entire  vote  returned  for  each  candidate  in 
that  precinct. "    It  is  contended  that  this  was 
error.     As  to  the  fourth  district  of  the  Fifth 
ward,  the  jury  found  that  Alois  Diemel  and 
John  Yandergyp  were  designated  as  inspect- 
ors, by  the  board  of  inspectors,  to  mark  bal- 
lots for  electors  who  made  oath  that  they 
could  not  read  English.     They  found  that  565 
electors  were  assisted  in  marking  their  ballots 
because  they  could  not  read  English,  and  that 
not  one  of  them  made  oath  that  he  could  not 
read  English.     The  jury  further  found  that 
in  that  district  Alois  Diemel  marked   820 
ballots  not  in«the  presence  of  any  other  in- 
spector; that  Joseph  Diemel,  deputy  United 
States  marshal,  marked  10  ballots,  and  saw 
100  ballots  marked  by  others,  and  that  the 
contents  thereof  were  disclosed  to  him ;  that 
Peter  Knauss,  deputy  United  States  marshal, 
marked  10  ballots,  and  saw  100  ballots  marked 
by  others,  and  the  contents  thereof  were  dis- 
closed to  him ;  so  that  the  jury  found  at  least 
540  illegal  ballots  cast  at  that  poll,    not 
counting  those  seen  by  the  supervisors  of  elec- 
tion.   In  the  fourth  district  of  tlie  Fifth  ward, 
the  record  shows  that  the  relator  received  d98 
votes  and  the  respondent  858  votes,  or  a  ma- 
jority for  respondent  of   6(K).     It  appears, 
therefore,  that  the  Jury  must  have  taken  into 
account  the  ballots  marked  and  seen  marked 
by  the  United  States  supervisors  of  election 
to  make  the  number  of  illegal  votes  equal  to 
the  majority  received  by  the  respondent ;  that 
is,  the  20  marked  by  Erliard  and  the  100  by 
tlie  other  supervisor,  Mr.  Schneider.   If,  how- 
ever, the  whole  district  should  not  have  been 
excluded,  and  the  illegal  vote  had  been  taken 
from  the  total  vote,  proportionately,  accord- 
ing to  the  entire  vote  returned  for  eac^  can- 
didate in  that  district,  it  is  apparent  that  the 
relator  would  still  have  a  majority  of  the 
whole  vote  of  the  county,  as  shown  by  the 
finding  of  the  jury,  that  being  that  the  relator 
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liad  1, 936  majority.  If  it  be  coDceded  tliat  the 
tespoodent  should  have  had  the  vote  of  that 
district  apportioned,  then  he  should  be  cred- 
ited with  a  majority  over  the  relator  of  340. 
If  now  we  take  the  other  districts  where  the 
respondent  had  a  majority,  and  make  the  same 
deductions,  to  wit,  the  fourth  district  of  the 
Ninth  ward,  fifth  district  of  the  Eleventh 
ward,  and  fourth  district  of  the  Twelfth 
ward,  he  should  be  credited  with  384  votes 
-more ;  that  is.  in  the  four  districts  of  the 
Fifth  ward,  together  with  these  other  dis- 
tricts which  should  have  been  apportioned,  he 
should  be  credited  with  a  majority  of  724 
votes  in  those  districts.  But  even  this  leaves 
the  relator  aliead  1,203  votes  in  the  whole 
county.  So  that,  if  it  be  conceded  that  the 
court  was  in  error  in  the  charge  in  permiltiug 
tlie  jury  to  throw  out  any  district,  and  the 
districts  in  which  the  respondent  had  a  ma- 
jority be  apportioned  under  the  rule  laid 
down  by  the  court,  still  the  relator  has  a  ma- 
jority. This  majority  would  be  increased  if 
the  same  rule  were  to  bo  applied  to  districts 
where  his  majority  was  less  than  or  equal  to 
the  illegal  vote,  as  the  jury  found  it  was  in 
the  ninth  district  of  the  Second  ward,  the  first 
district  of  the  Fourth  ward,  the  first  district 
of  the  Bixtii  ward,  the  third  district  of  the 
Eleventh  ward,  and  the  second  district  of  the 
Thirteenth  ward. 

But  it  is  claimed  that  the  court  erred  in 
tidmitting  testimony  tending  to  show  how 
many  illegal  voters  voted,  and  in  requiring 
inspectors  of  election  and  United  States  su- 
pervisors and  deputy  marshals  to  testify  to  the 
contents  of  ballots  which  were  made  known 
to  them  only  in  the  performance  of  their 
official  duties.  This  testimony  is  found  in  the 
cross-examination  of  respondent's  witnesses, 
and  that  given  by  relator  in  rebuttal.  The 
tot  relates  to  fifteen  different  districts,  and 
the  latter  to  eleven  districts.  We  have  care- 
fully examined  that  testimony,  with  the 
result  that  ballots  of  both  candidates  were 
shown  to  have  been  exhibited  so  that  parties 
seeing  the  ballots  were  able  to  state  for  whom 
the  elector  was  voting ;  the  only  difference  be- 
ing that  about  twenty  more  ballots  were  ex- 
hibited showing  respondent's  name  thereon 
than  the  relator's,  so  that,  if  all  such  ballots 
were  excluded,  it  could  make  no  possible  dif- 
ference in  the  result.  If,  therefore,  the  court 
was  in  error  in  directing  the  jury  that  **if 
illegal  votes  were  received,  and  the  evideuce 
does  not  show  in  whose  favor  the  illegal  votes 
were  cast,  and  they  are  as  great  in  number 
as  the  majority  received  in  that  voting  dis- 
trict, then  the  election  in  the  district  shall 
be  Uirown  out  and  disregarded  by  you,"  it 
-could  not  affect  the  result.  We  need  not, 
therefore,  pass  upon  the  question  whether  the 
■court  was  or  was  not  correct  in  his  instruc- 
tion. It  went  beyond  the  rule  laid  down  in 
Aity-  Gen.  v.  Mc^ade,  94  Mich.  439.  In  that 
case  the  question  was  one  of  fraud  affecting 
the  whole  poll,  and  the  rule  was  adopted  from 
the  language  of  the  court  in  Eeyfron  v. 
JtlaJumey,  9  Mont.  497,  and  other  cases  there 
-cited,  that,  where  the  frauds  are  of  such 
"Character  that  the  correct  vote  cannot  be  de- 
termined, the  return  of  the  precinct  will  be 
'ejected.    In  the  present  case  the  inspectors 


and  other  officers  of  the  various  districts  are 
not  charged  with  active  fraud,  but  in  mark- 
ing ballots  of  those  who  claimed  they  could 
not  read  English,  without  having  first  made 
oath  as  to  that  fact.  This  may  have  arisen 
from  the  interpretation  of  the  statute  now 
claimed  by  respondent's  counsel ;  that  is,  that 
such  provisions  are  not  mandatory,  but  di- 
rectory merely.  And.  again,  it  appears  that 
proofs  were  obtainable  and  actually  intro- 
duced as  to  the  number  of  electors  whose  bal- 
lots were  so  marked.  This  would  not,  under 
the  facts  shown,  necessarily  taint  the  vote  of 
the  whole  district,  and  it  would  not  taint  the 
whole  ballot  if  the  jury  were  able  to  de- 
termine the  correct  ballot,  as,  under  such  cir- 
cumstances, it  would  not  destroy  the  pre- 
sumption of  the  correctness  of  the  other 
ballots  cast.  But,  as  said,  this  question,  as 
it  relates  to  the  present  case,  is  of  but  little 
moment,  for  the  jury  were  able  to  determine 
the  number  of  illegal  votes  put  in  the  boxes 
in  the  various  districts. 

8.  ^^'e  uow  come  to  the  other  portion  of  the 
char;;e,  where,  in  substance,  the  jury  were 
directed  that  they  should  take  the  illegal 
votes  from  the  total  vote  proportionately,  ac- 
cording to  the  entire  vote  returned  for  each 
candidate  in  that  district.  In  this  we  think 
the  court,  under  well-settled  rules,  was  en- 
tirely correct.  It  is  a  fair  way  to  arrive  at 
results.  The  rule  is  based  upon  the  proposi- 
tion that  the  illegal  votes  have  gone  into  the 
boxes  without  the  fault  of  either  candidate. 
If  these  illegal  votes  can  be  separated  from 
the  legal  ones,  so  that  the  number  is  sub- 
stantially ascertained,  then  the  poll  is  too 
large  by  exactly  that  number,  and  they  must 
be  cast  out.  In  casting  them  out,  the  rule 
la'd  down  by  the  court  below  is  sustained  by 
McCrary,  Elections,  8d  ed.  §  460,  where  it  is 
said :  ^Of  course,  in  the  application  of  this 
rule  such  illegal  votes  would  be  deducted 
proportionately  from  both  candidates,  accord- 
ing to  the  entire  vote  returned  for  each. "  In 
6  Am.  &  Eng.  Encyclop.  Law,  p.  358,  it  is 
said :  "Where  more  ballots  are  found  in  the 
ballot  box  than  there  are  names  on  the  poll 
list,  the  statutes  of  many  of  the  states  require 
the  officers  of  election  to  draw  out  enough 
ballots,  without  seeing  them,  to  make  the 
number  equal  to  that  uf  the  voters.  And, 
where  they  have  not  done  this,  it  is  probable 
that  no  other  mode  would  be  preferable  to 
that  of  deducting  from  each  candidate  a 
number  of  votes  proportioned  to  his  total 
vote,  compared  with  the  aggregate  vote  of 
the  precinct;"  and  the  following  cases  are 
citea :  Oibbane  v.  SJuppard,  2  Brewst.  (Pa.) 
128;  FCnUy  ▼.  WaUs,  4  Cong.  Elect.  Cas. 
367 ;  Platte  r.  Ooode,  Id.  650.  Our  statute 
(How.  Stat.  §  174),  provides:  **If  the  bal- 
lots in  the  box  shall  be  found  to  exceed  in 
number  the  whole  number  of  names  of  electors 
on  the  poll  list,  they  shall  be  replaced  in  the 
box,  and  one  of  the  inspectors  shall  publicly 
draw  out  and  destroy  so  many  ballots  there- 
from unopened  as  shall  be  equal  to  such 
excess."  Mr,  Justice  Cooley,  in  speaking  of 
this  provision  of  tlic  statute  in  People  v. 
Oieott,  16  Mich.  322,  97  Am.  Dec  141,  says : 
"As  each  ballot  is  usually  one  of  a  number 
designed  to  be  allowed  to  particular  cau- 
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didates,  and  counted  against  others  given  to 
other  candidates,  the  drawing  may  still  work 
no  inlustice,  since  each  candidate  will  prob- 
ably lose  by  it  a  number  proportionate  to  the 
relative  number  of  ballots  appearing  for  him 
in  the  box,  and  thus  the  relative  proportions 
will  be  preserved."  This  rule,  he  savs.  "is 
based  upon  the  doctrine  of  probabilities." 
While  we  have  no  statute  directing  the  mode 
of  apportionment  laid  down  by  the  court 
below,  yet  the  rule,  we  think,  is  one  which 
does  no  injustice  to  either  candidate,  and  in 
the  end  carries  into  effect,  as  nearly  as  may  be, 
the  will  of  the  people  asexpressed  at  tbo polls. 

4.  But  one  further  question  need  be  dis- 
cussed. It  is  contended  by  the  respondent 
that  the  court  erred  in  ruling  that  the  relator 
had  the  opening  and  closintr  in  putting  in  the 
proofs,  and  in  the  arifument  to  the  jury.  We 
tiiink  there  was  no  error  in  this.  The  burden 
of  proof  was  upon  the  relator  to  establish  his 
title  to  the  office.  In  the  proceeding  the  rela- 
tor prosecutes  and  the  respondent  defends. 
We  think  the  rule  is  that  the  right  to  open 
and  close  belongs  to  the  party  who  seeks  to 
alter  the  existin&r  state  of  things,  as  stated 
by  Thompson  on^Trials,  8  237. 

Judgment  must  he  entered^  finding  the  relator 
entitled  to  the  office,  and  of  ouster  against  the 
respondent. 

Grant,    Montg^omeryy    and    Hooker* 

/«/.,  concurred. 

Montofifomery,  </.,  concurrinflr: 
I  cannot  assent  to  any  construction  of  the 
statute  which  shall  result  in  nullifying  the 
salutary  provisions  which  were  intended  as 
safeguard's  against  the  interference  with 
voters  in  the  exercise  of  their  franchise,  and 
were  likewise  intended  to  preclude  the  pos- 
sibility of  improper  influences  being  brought 
to  bear  upon  the  voter,  and  it  seems  to  me 
that  the  statute  is  so  plain  that  one  carefully 
considering  the  provisions  with  a  purpose  of 
getting  at  the  legislative  intent  need  not  err 
therein.  Section  21  of  the  Act  provides  for 
the  erection  in  all  voting  precincts  of  a  rail- 
ing or  fence,  four  feet  in  height,  which  is  to 
be  placed  through  and  across  the  room,  and 
for  the  construction  of  gates;  and  provides 
for  a  sworn  gatekeeper,  who  shall  be  ** sworn 
to  allow  no  person  to  pass  through  said  gate 
and  enter  said  railing  except  as  otherwise 
provided  in  this  act,  except  to  vote  or  assist 
some  elector  in  the  preparation  of  his  ballot 
as  provided  in  this  act ;"  and  provides  that 
''no  person  shall  be  allowed  to  be  inside  of 
said  railing,  except  to  vote,  or  to  assist  an 
elector  in  Uie  preparation  of  his  ballot  as 
hereinafter  provided. "  Pub.  Acts  1891,  No. 
190.  The  only  provision  made  in  the  act  for 
assisting  a  voter  is  section  82,  which  provides 
that  **  when  an  elector  shall  make  oath  that 
he  cannot  read  English  or  that  because  of 
physical  disability  he  cannot  mark  his  ballot 
or  when  such  disability  shall  be  made  mani- 
fest to  said  inspectors,  his  ballot  shall  be 
marked  for  him  in  the  presence  of  at  least  two 
of  the  inspectors  by  an  inspector  designated 
bT  the  board  for  that  purpose."  The  pro- 
Tislon  of  the  law  is  plainly  that  no  inspector 
can  be  in  the  position  to  observe  the  marking 
of  the  ballot  except  in  case  of  physical  dis- 
ability, unless  the  elector  shall  make  oath 
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that  he  is  unable  to  read  the  English  laa- 
guage.  No  constitutional  right  is  infringed 
by  this  provision  in  the  interests  of  the  pur- 
ity of  elections.  Its  purpose  is  plain, ->to 
prevent  the  bartering  and  sale  of  votes  either 
through  the  instrumentality  of  inspectors  of 
election  or  of  others  outside  the  l>ooths, — and 
it  is  only  in  the  exceptional  case  of  a  voter 
who  cannot,  by  reason  of  his  inability  to  read 
the  English  language,  and  who  makes  th» 
fact  manifest  by  his  oath,  that  there  can  l» 
any  departure  from  the  usual  method.  If  the 
requirement  is  held  not  mandatory,  the  in* 
spector  can  be  present  in  all  cases  as  well  a» 
in  a  single  case.  But  section  26  has  made  the 
legislative  intent  certain.  This  proYidee> 
that  **if  any  elector  shall  show  his  ballot,  or 
any  part  thereof,  to  anj^  person  (other  than 
one  lawfully  assisting  him  in  the  preparation 
thereof),  after  the  same  shall  have  been 
marked  so  as  to  disclose  any  of  the  candidates 
voted  for,  such  ballot  shall  not  be  received  or 
deposited  in  the  ballot  box."  I  am  aware 
that  many  cases  may  be  cited  in  which  pro- 
visions relating  to  the  method  of  conductin|^ 
elections  are  held  directoiy.  But,  certainly, 
the  better  authorities  and  the  better  reason- 
ing  do  not  justify  the  counting  of  a  ballot 
which  by  the  terms  of  the  act  it  is  provided 
shall  not  be  received.  I  am  not  able  to  dis- 
tinguish how  a  provision  that  a  vote  shall 
not  be  counted  would  more  clearly  indicate 
the  legislative  intent  than  does  one  which 
provides  that  it  shall  not  be  received  or  de- 
posited in  the  ballot  box,  from  which  place 
alone  it  can  be  counted.  I  concur  with 
Mr.  Justice  "Lon^^. 

Loncr»  Grant,  and  Hooker*   JJ.^  con» 
curred  with  Montc^omery*  «7. 

McGrath,  0%.  J.,  dissenting: 
I  am  unable  to  agree  with  my  brethren  !& 
the  conclusions  reached  by  them.    The  orig- 
inal returns,  as  certified  by  the  inspectors  of 
election,  gave  May  26,799  votes  and  Key  no!  ds< 
26,821,  leaving  a  majority  for  Reynolds  of  29 
votes.    The  recount,  made  under  Act  Na 
208,  Laws  1887,  by  a  Republican  board  ^ 
canvassers,  gave  May  26,847  votes  and  Rey- 
nolds 26,729,  or  a  majority  for  respondent  of 
118.    In  his  replications  to  respondent's  plea» 
Reynolds  sets  forth:    First:  That  74  bal- 
lots cast  for  respondent  bore  distinguishing 
marks,  and  were  therefore  illegal  and  void. 
Second.  That  in  the  township  of  Ecorse,  and 
in  the  First  and  Third  wards  of  the  city  of 
Wyandotte,  after  the  votes  had  been  canvassed 
ana  returned,  and  before  the  recount  was 
made,  the  votes  cast  were  changed,  raised, 
altered,  and  mutilated  in  the  interest  of  re- 
spondent, so  as  to  destroy  106  votes,  which 
were  cast  in  favor  of  relator,  and  insert  in 
said  ballot  boxes,  instead  thereof,  100  false 
and  fraudulent  votes.    Third.  That  there  was 
no  valid  and  legal  election  held  or  had  in  th» 
fourth  precinct  of  the  Fifth  ward,  for  the  rea- 
son that  216  ballots  were  cast  by  persons  wha 
were   not  registered    as   electors.    Fourth. 
That  there  was  no  valid  election  in  said  last- 
named  precinct,  for  the  reason  that  five  out- 
siders wrongfully,  illegally,  and  with  the- 
approval  of  the  chairman  of  the  board  of  elec- 
tion inspectors  went  into  the  polling  booths, 
and  worked,  and  influenced  700  voters,  ana 
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tnaiked  their  ballota  and  said  ballots  were 
illegally  received.    Fifth.  That  in  such  last- 
named  precinct  760  voteni  exposed  their  bal- 
lots to  persons  who  were  not  lawfully  assist- 
ing   them.     Sixth.  That    215    unregistered 
TOtere  were  not  sworn  as  required  by  law  to 
justify  their  registration  on  election  day. 
.Seventh.    That  in  the  following  named  pre- 
•cincta  the  number  of  votes  enumerated  were 
•cast  by  persons  whose  names  were  not  entered 
on  the  poll  lists;  that  the  number  of  ballots 
found  m  the  boxes  at  the  close  of  the  poll 
were  in  excess  of  the  names  on  the  poll  lists ; 
that  all  of  said  ballots  so  cast  were  canviissed, 
and  that  the  poll  lists  were  not  placed  in  the 
ballot  boxes,  but  were  concealed  or  destroyed, 
to  wit :    In  the  second  precinct  in  the  Sixth 
ward,  628  votes ;  in  the  third  precinct  of  the 
Sixth  ward,  495  votes ;  and  in  the  second  pre- 
cinct of  the  Seventh  ward,  601  votes.     No 
farther  or  other  charges  were  contained  in  the 
pleadings.     Questions  were  framed,  submit- 
ted, and  sent  to  the  jury,  and  have  been  an- 
swered.    The  first  nine  questions,  and  the 
answers  thereto,  are  as  follows :    **  (1)  Did 
any  of  the  ballots  containing  votes  cast  in 
favor  of  said  respondent,  WillTnm  May,  when 
the  same  were  voted,   bear  distinguishing 
marks ;  that  is  to  say,  letters,  initials,  words, 
or  marks  so  made  thereon  as  to  distinp:uish 
oach  of  the  same,  respectively,  from  the  other 
ballots  cast  at  that  election?    Ko.   (2)  If  so, 
how  many,  as  near  as  can  be  estimated?  Not 
any.     (8)  How  many  votes  were  cast  in  favor 
of  said  relator,  Henry  M.  Reynolds,  in  the 
township  of  Ecorse?  248.     (4)  How  many 
▼otes  were  cast  in  favor  of  said  respondent, 
William  May,  in  said  township  of  Ecorse? 
450.   (6)  How  many  votes  were  cast  in  favor 
•of  said  relator,  Henry  M.  Reynolds,  in  the 
First  ward  of  the  city  of  Wyandotte?    188. 
(6)  How  many  votes  were  cast  in  favor  of 
aaid  respondent,  William  May,  in  the  First 
ward  of  the  city  of  Wyandotte?    182.   (7) 
How  manv  votes  were  cast  in  favor  of  said 
relator,  Henry  M.   Reynolds,  in  the  Third 
^ard  of  the  city  of  Wyandotte?    206.   (8) 
How  many  votes  were  cast  in  favor  of  said 
respondent,  in  the  Third  ward  of  the  city  of 
Wvandotte?  182.     (9)  After  the  votes  cast  for 
aaid  parties  in  said  township  of  Ecorse,  and 
in  said  First  and  Third  wards  of  said  city  of 
Wyandotte  had  been  canvassed  and  returned 
by  the  board  of  inspectors  of  elections  there- 
of, were  any  of  the  votes  cast  therein  changed, 
•erased,  altered,  or  mutilated  at  any  time  be- 
fore the  meeting  of  the  board  of  countv  can- 
vassere?    No."     (The  figures  given  in  an- 
«were   to   the   third,    fourth,    fifth,    sixth, 
seventh,  and  eighth  questions  are  the  exact 
figures  returned  by  the  canvassing  board  upon 
the  recount).    By  these  answers  it  will  be 
observed  that  the  charges  made  in  relator's 
first  and  second  specifications  are  expressly 
•denied.     The  charges  made  in  the  sixth  and 
•fleventh  specifications  were  abandoned  on  the 
trial.     Out  of  the  215  persons  referred  to  in 
the  third  specification,  relator's  own  witness 
liunpke,  found  the  names  of  all  but  14  on 
-the  registration  list,  and  of  those  found  by 
Urn,  14  were  discovered  on  the  witness  stand 
^pon  cross-examination.    Tthe  jury  found, 
not  that  the  inspectors  did  not  find  thrae  14 

»  L.R  A. 


names,  but  that  they  actually  found  all  the 
other  names.  This  would  not  affect  the  re- 
sult, and  disposes  of  the  third  specification. 
There  is  no  pretense  that  any  person  went 
into  any  booth  and  worked  or  influenced  a 
single  voter,  as  charged  in  the  fourth  speci- 
fication. Tlie  only  other  charges  made  are : 
(1)  That  a  large  number  of  voters  exposed 
their  ballots,  and  the  ballots  so  exposed  were 
received ;  (2)  that  voters  were  assisted  with- 
out first  having  been  sworn  as  to  their  in- 
ability to  read  English,  as  required  by  law. 
Although  the  law  provides  that  no  election 
district  shall  contain  more  than  500  electors, 
1,156  electors  actually  voted  in  the  fourth 
precinct  of  the  Fifth  ward.  There  were  800 
more  votes  cast  in  this  district  than  In  any 
other  district  in  the  city.  About  42, 250  votes 
were  cast  in  the  entire  city,  which  is  divided 
into  102  voting  precincts.  Thirty-five  pre- 
cincts cast  22,400  votes,  or  an  average  of  650 
each,  while  67  districts  cast  19,850  votes,  or 
an  average  of  296  each.  The  First  ward, 
where,  out  of  a  total  vote  of  8,299.  relator 
received  a  majority  of  541,  is  divided  into 
eight  districts.  The  second  ward,  where,  out 
of  a  total  vote  of  2,914,  relator  received  a 
majority  of  484,  is  divided  into  nine  pre- 
cincts. The  Fourth  ward,  where,  out  of  a 
total  vote  of  8,060,  relator  received  a  ma- 
jority of  498,  is  divided  into  eight  precincts. 
The  Fifth  ward,  where  respondent,  out  of  a 
total  vote  of  3,165,  received  a  majority  of 
685,  is  divided  into  five  districts.  Relator 
attacked  five  other  precincts,  in  each  of  which 
there  are  large  numbers  of  German  and  Polish 
voters,  and  the  number  of  votes  cast  in  each 
average  700.  In  these  districts  the  charge 
was  made,  and  the  only  charge  made  in  any 
district  except  the  fourth  precinct  of  the 
Fifth  ward  was,  that  large  numbers  of  voters 
were  assisted  without  first  having  taken  the 
oath.  Relator's  proofs  tended  to  show  that 
there  were  700  assisted  voters  in  the  fourth 
precinct  of  the  Fifth  ward,  586  in  another 
precinct,  526  in  another,  425  in  another,  and 
848  in  another.  The  law  provides  that  the 
voter  shall  be  assisted  by  ''an  inspector,''  in 
the  presence  of  another  inspector,  and  that 
the  polls  shall  continue  open  10  hours,  or  600 
minutes.  At  the  trial,  relator  introduced  the 
following  testimony  in  support  of  the  allega- 
tions relative  to  the  fourth  precinct  of  the 
Fifth  ward  :  "That  in  the  fourth  district  of 
the  Fifth  ward  the  registration  list  made 
prior  to  and  used  at  the  election,  appeared 
as  is  set  forth  in  the  original  registration 
book,  which  was  introduced  in  evidence,  and 
which,  it  is  agreed  upon  by  counsel,  may  be 
produced  by  either  party  at  the  hearing  on 
this  report  m  the  supreme  court,  instead  of 
having  a  copy  annexed  hereto;  that  all  the 
poll  lists  made  at  the  election  were  two  in 
number,  and  as  set  forth  in  the  originals, 
which  were  introduced  In  evidence,  and 
which,  it  is  agreed  by  counsel,  may  be  pro- 
duced by  either  party  at  the  hearing  on  this 
report.  Instead  of  having  copies  annexed  here- 
to; that  the  poll  lists  were  written  re- 
spectively by  Casper  Hoffman,  a  German,  and 
Henry  Vincent,  an  American  of  French  des- 
cent ;  that  the  board  of  inspectors  of  electioa 
and  board  of  registration  in  this  district  con- 
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fiisted  of  the  following  named  persons :  A^ois 
Diemel,  Edward  Fierz»  John  Manquin, 
Bernard  Zentowskl,  Peter  Brlnker,  and  John 
Yandergyp ;  that  this  board  consisted  of  four 
Democrats  and  two  Republicans ;  that  no  one 
was  designated  by  the  board  to  assist  voters 
in  the  preparation  of  their  ballots;  that  John 
Erhard,  a  Democrat,  and  William  F.  Schnei- 
der, a  Republican,  were  United  States  su- 
pervisors of  election ;  that  Joseph  Diemel, 
a  Democrat,  and  Peter  Knauss,  a  Republican, 
were  deputy  United  States  marshals;  that 
there  was  one  Democrat  challenger  and  one 
Republican  challenger;  that  two  metro- 
politan policemen  were  stationed  at  the  door 
through  which  voters  were  admitted  from  the 
street,  and  were  in  position  to  observe  all  that 
was  going  on  in  the  room  containing  the 
booths;  that  the  greater  part  of  the  voters 
consisted  of  Poles,  Germans,  and  Italians; 
that  from  six  hundred  to  seven  hundred  of  the 
last -mentioned  voters  were  assisted  in  the 
markinff  of  their  ballots,  because  they  could 
not  read  English ;  that  none  of  the  voters  thus 
af^sisted  was  sworn  as  to  his  inability  to  read 
English  ;  that  the  only  persons  who  actually 
marked  the  ballots  for  such  voters  were  Alois 
Diemel,  John  Vander^yp,  Joseph  Dieme],and 
Peter  Knauss;  that  during  the  election  the 
marking  of  ballots  for  voters  in  this  district, 
as  above  described,  was  seen  or  observed  by 
the  United  States  officers  of  election  and 
deputy  United  States  marshals  above  named ; 
that  the  names  set  forth  in  question  number 
16  were  selected  by  a  witness  for  the  relator, 
one  Felix  A.  Lempke,  a  German  of  Polish 
extraction ;  that  in  selecting  these  names  he 
had  before  him  poll  lists,  Exhibit  99,  and  a 

grinted  copy  of  the  registration  list ;  that  he 
ad  examined  for  the  first  time  original  poll 
list.  Exhibit  98,  on  the  Saturday  and  Sunday 
before  giving  his  testimony  in  the  case,  to- 

§  ether  with  the  original  registration  book; 
lat  he  had  made  a  careful  examination ;  that 
he  was  unable  to  find,  and  there  was  not  in 
the  registration  book,  the  following  names: 
No.  58,  Q.  Gabriel;  No.  170,  A.  Katino; 
No.  188,  Wm.  Greataw;  No.  224,  Louis 
Tremonte ;  No.  227,  Gus  Debold ;  No.  254, 
Leo.  Brichto ;  No.  290,  A.  Labasch ;  No.  810, 
Geo.  Peterson;  No.  322,  Fred.  Ziesse;  No. 
895,  Chas.  Stuerwald;  No.  488,  Frank 
Schoner;  No.  709,  Wenzil  Ziska;  No.  721, 
John  Klaus ;  No.  726,  Fred.  Schefdler ;  No. 
774,  Jacob  C.  Land ;  No.  786,  Jacob  Wilev ; 
No.  874,  John  Gaobarino ;  No.  962,  John 
Gremps;  No.  1044,  Philip  Green;  No.  1068, 
Louis  Gencorde ;  No.  1099,  John  A.  Peters; 
No.  1103.  C.  J.  Dean;  No.  1115,  Stephen 
Sauer ;  No.  1153,  John  Oss;  No.  1155,  Samuel 
Einick ;  No.  1161,  John  Ciescke ;  No.  1165, 
Anton  Gora;  No.  1186,  Joseph  Slanz  [at  this 
point  relator's  counsel  announced  that  they 
would  confine  themselves  to  the  28  names 
above  given]  ;  that,  on  cross-examination, 
Lempke  was  able  to  find  14  of  the  28  names 
above  given ;  that  during  the  entire  day  a 
BeDublican  challenger  was  In  attendance 
with  a  book  containing  a  list  of  registered 
persons  whose  votes  might  be  questioned, 
which  book  was  furni.ehed  by  a  Mr.  Burt, 
chairman  of  the  Republican  city  and  county 
committees;    that    the    United    States    su- 
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pervisor,  from  the  opening  of  the  polls  until 
about  2  o'clock  P.  M.,  was  present,  and  also 
looked  after  the  matter  of  voting;  that  all 
persons  objected  to  by  them  and  others  wer» 
not  allowed  to  vote  until  the  matter  was  in- 
vestigated,  and  their  right  to    vote  estab- 
lished. "    There  was  no  testimony  introduced 
tending  to  show  that  unregistered  voters  hac^ 
voted  in  the  fourth  district  of  the  Fifth  ward, 
except  the  registration  book  and  the  poll  lista 
above  mentioned. 

The  testimony  of  the  respondent  as  to  the 
fourth  precinct  of  the  Fifth  ward  was  as  fol- 
lows:   **  Testimony  tending  to  show  that  in 
the  fourth  district  of  the  Fifth  ward    the- 
board  of  registration  and  the  board  of   in- 
spectors of  election  for  this  election  were  as- 
above  set   forth;  that,  by  resolution  of  the 
board  of  inspectors,  Alois  Diemel,  Democrat, 
and  John  Vandcrgyp,  Republican,  were  ap- 
pointed or  designated  to  assist  voters  who- 
might  need  such  assistance  in  marking  their 
ballots;  that  Dr.  Ewicinski,  a  Pole,  acted 
as  interpreter ;  that  Inspector  Zentowski  ex- 
amined the  registration  book.  Inspectors  Fierz. 
and  Brinker  received  ballots,  Tall^  Clerks- 
Hoffman  and  Vincent  kept  poll  lists.    In- 
spector Manquin  initialed  and  handed  out  the- 
ballots;    that,    when   the   polls    were    first 
opened,  a  crowd  of   several  hundred  voters 
were  in  attendance :  that  the  pressure  of  vot- 
ing was  great  until  about  2  o'clock  in  the 
afternoon,  when  it  became  easier;   that  the 
number  of  voters  who  were  assisted  because 
they  could  not  read  English  was  about  the- 
same  as  shown  bv  relator's  testimony;  that 
a  large  number  of  Poles,  Germans,  and  Ital  - 
ians  were  assisted  in  making  their  ballots, 
because  they  could  not  read  English  ;  that  the 
number  thus  assisted  was  the  same  as  shown 
by  the  people's  testimony ;  that  none  of  the 
voters  thus  assisted  was  sworn  as  to  his  in- 
ability to  read  English;  that  in  the  early 
part  of  the  day  Inspectors  Diemel  and  Yan- 
dergyp assisted  voters  in  marking  their  bal- 
lotsT  always  accompanying  each  other,  until 
the  rush  or  pressure  of  voting  became  so  great 
it  was  thought  necessary  to  assist  voters  in 
the  following  manner :    Inspector  Diemel  ac- 
companied by  a  Republican  United  States, 
officer,  attended  to  one  voter,  while  Inspector 
Vandergyp,    accompanied    by    a    Democrat 
United  States  officer,  attended  to  another,  and 
thus  assistance  in  marking  ballots  was  ren- 
dered by  Inspectors  Diemel  and  Vandergyp 
until,  in  the  latter  part  of  the  day,  the  rush 
subsided ;  that  no  persons  other  than  Inspec- 
tors Diemel  and  Vandergpy  assisted  any  voter 
in  marking  his  ballot;  that  no  person  other 
than  the  inspectors  designated  bv  the  board 
to  assist  voters  in  marking  their  ballots,  and 
the  United   States  sui>ervisors  and  deputy 
marshals  on  duty  at  this  poll,  saw  how  any 
ballot  was  marked ;  that  the  method  pursued 
in  assisting  voters  In  marking  their  ballots 
was  adopted  because  it  was  believed  that,  on 
account  of  the  large  registration  and  the  great 
number    of    voters   needing   assistance,  the 
proper  vote  of  the  district  could  not  be  cast 
if  the  work  of  assisting  voters  in  markinr 
their  ballots  was  to  be  done  only  by  Diemel 
and  Vandergyp  in  company  with  each  otlier.*' 
The  law  provides  for  &  board  of  election  in- 
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spectors,  and  places  them  in  charge  of  the 
polling  place,  and  gives  tbem  authority  and 
contror  of  the  conduct  of  the  election.     Sec- 
tion 28  of  the  law  provides  that  a  challenger 
for  each  party  may  be  present  inside  the  room 
where  the  ballot  box  is  kept,  and  entitles  })im 
to  the  protection  of  the  inspector  and  police. 
Pub.  Acts  1891,  No.  190.      Section  25  makes 
it  Uie  duty  of  each  inspector  to  challenge 
every  person  whom  he  shall  know  or  suspect 
to  be  disqualified  as  an  elector.     Section  26 
provides  that  if  any  elector  shall  show  his 
ballot,  or  any  part  thereof,  to  anv  person 
(other  than  one  lawfully  assisting  him  in  the 
preparation  thereof)  after  the  same  shall  have 
been  marked,  so  as  to  disclose  any  of  the 
candidates  voted  for,  such  ballot  shall  not  be 
received  or  deposited  in  the  ballot  box.     Sec- 
tion 82  provides :    **  When  any  elector  shall 
make  oath  that  he  cannot  read  English,  or 
that  because  of  physical  disability  he  cannot 
mark  his  ballot,   or  when   such  disability 
shall  be  made  manifest  to  said  inspectors  his 
ballot  shall  be  marked  for  him  in  the  presence 
of  at  least  two  of  the  inspectors  by  an  in- 
spector designated  by  the  board  for  that  pur- 
pose who  is  not  a  candidate  on  said  ticket." 
Section  36  provides  that,  in  the  canvass  of  the 
votes,  any  ballot  which  is  not  indorsed  with 
the  initials  of  the  inspector,  as  provided  in 
this  act,  and  any  ballot  which  shall  bear  any 
distinguishing  mark  or  mutilation,  shall  be 
void,  and  shall  not  be  counted,  and  any  bal- 
lot or  part  of  ballot  from  which  it  is  impos- 
sible to  determine  the  elector's  choice  of 
caDflidatcs  shall  be  void  as  to  the  candidate 
or  candidates  thereby  affected.     The  United 
States  marshals  present  on  election  day  were 
there  under  instructions  from  the  attorney 
general  of  the  United  States  that  they  had  the 
right,  and  that  it  was  their  duty,  to  be  and 
remain  in  all  places  where  they  can  best  dis- 
charge their  duties,  whether  such  places  be 
inside  or  outside  the  guard  rail,  notwith- 
standing local  statutes  regulating  the  number 
of  persons  who  are  to  be  admitted  within  the 
guard   rail    on  election  day.     The   United 
States  supervisors  were  present,  with  instruc- 
tions that  it  was  their  duty  to  put  themselves 
in  such  a  place  that  they^  could  see  that  the 
tickets  were  marked  as  directed  by  the  voters. 
This  precinct  was  manned  with  six  election 
inspectors,  four  of  whom  were  Democrats, 
and  two  Republicans;  two  United  States  su- 
pervisors of  election,  one  of  whom  was  a 
I)emocTat  and  the  other  a  Republican;  two 
challengers,  one  a  Democrat  and  one  a  Re- 
publican ;  an  interpreter ;  two  deputy  United 
States  marshals ;  and  two  policemen  stationed 
at  the  inner  door.     If  any  of  these  persons 
were  not  entitled  to  be  present,  they   were 
there  under  color  of  right  and  authority,  and 
with  the  knowledge,  consent,  and  permission 
of  the  inspectors  of  election.     Two  of  the  in- 
spectors of  election  were  designated  by  the 
board  to  assist  voters.     A  rush,  incident  to  a 
crowded  district,  occurred,  and  in  order  to 
facilitate  the  voting  and  enable  all  to  exercise 
the  constitutional  right  of  qualitied  electors, 
by  and  with  the  consent  and  approval  of  all 
present,  the  United  States  supervisors  and  the 
United  States  marshal  were  called  upon  by 
the  innpectors  to  assist,  and  did  so.     Seven 
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Democrats  were  present,  and  did  not  object. 
Five  Republicans  were  there,  and  concurred. 
Inspectors,   supervisors,    and    marshals,    all 
charged  by  law  with  the  duty  of  its  observ- 
ance and  the  prevention  of  wrongdoing,  and 
with  the  solemn  duty  of  permitting  electors- 
to  cast  theif  ballots,  all  acting  in  t'ood  faith, 
and  solely  with  the  desire  of  enabling  voters, 
to  exercise  a  constitutional  right,  consent, 
approve,  and  concur. 

The  right  to  vote  for,  and  be  represented 
by,  county  and  state  officers  is  a  constitu- 
tional ri^ht,  which  cannot  be  taken  away  or- 
destroyed.    Cooley,  Const.  Lim.  6l6;McCra- 
ry.  Elections,  18.    John  Erbard,  a  supervisor 
and  a  Democrat,  saw  the  ballots  of  20  of  the 
said  voters  while  they  were  being  marked  bj* 
a  Republican  inspector;  William  Schneider, 
a  supervisor  and  a  Republican,  saw  the  bal- 
lots of  100  voters  while  assisted  by  a  Demo- 
crat inspector ;  Joseph  Diemel,  a  marshal  and 
a  Democrat,  saw  the  ballots  of  100  voters 
while  being  assisted  by  a  Republican  in- 
spector ;  Peter  Knauss,  a  marshal  and  a  Re- 
publican, saw  the  ballots  of  100  voters  as  they 
were  being  assisted  by  the  Democrat  inspec- 
tor, and  Joseph  Diemel  and  Peter  Knauss. 
each,  in  the  presence  of  an  inspector  of  the 
opposite  party,  marked  the  ballots  of  10  of 
the  assisted   voters.     This  occurred  in  the- 
presence  of  the  board  of  election  inspectors ; 
indeed,  it  was  done  with  the  consent,  ap- 
proval, and  procurement  of  the  board.     The- 
board,  officers  of  the  law,  charged  with  con- 
trol of  the  place,  and  with  the  instruction  and 
direction  of  the  voter,  participated  in  the- 
work.     Supervisors  and  marshals,  there  by 
federal  authority,  charged  with  the  duty  of 
supervision,  participated  in  the  work.     Each, 
and  every  one  of  these  officers  was  there  com- 
missioned to  protect,  instruct,  and  direct  the 
voter.     No  challenge  is  made  by  any  person. 
Relator's  specification  alleges  that  this  was 
done  with  the  approval  of  Uie  chairman  of  the- 
hoard  of  election  inspectors.     To  these  of- 
ficers, and  to  these  officers  only,  did  voters- 
expose  (?)  their  ballots.     Is  it  not  monstrous 
to  say  that,  under  these  oircuinst^tnces,  the 
voter  and  this  entire  precinct,  composed  of 
1,156  qualified   electors,    shall   be   disfran- 
chised?   The  law  should  not  be  so  construed 
as  to  make  the  machinery  of  election  a  snare 
to  entrap  the  unsuspecting  voter.     It  may  be 
urged  that  the  voter  is  charged  with  knowl- 
edge of  the  law,  but   is  he   charged   with, 
knowledge  of  the  personnel  of  the  inspectors, 
or  of  those  designated  to  assist  him?    In- 
spectors of  election  are  not  either  uniformed 
or  badged.     Is  each  voter  bound  to  suspect 
men  there  by  authority,  acting  in  the  preeence- 
of  the  power  that  creates  the  actors,  and  to 
inquire  by  what  authority  ?**  Of  whom  should 
the  voter  inquire,  if  not  of  the  very  men  who 
were  engaged  in  and  directing  this  work^ 
These  men,  whether  inspectors,  supervisors, 
or  marshals,  were  there  acting  in  the  capacity 
of  instructors  or  assistants,  in  the  presence  of 
the  board  of  inspectors,  the  very  power  under 
the  law  that  should  designate  and  create  as- 
sistants or  instructors,  and  were  recognized 
by  all  as  having  authority.     Were  they  not, 
under  all  the  authorities,  de  facto  assistant* 
and  instructors?    Is  an  elector  to  be  disfran- 
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chised  because  one  of  these  de  facto  offlcers 
looked  upon  his  ballot?  If  respondent  be 
ousted  from  his  office,  who  shall  say  that  no 
witnesses  sworn  by  him  while  acting:  as  clerk 
■of  the  circuit  court  for  the  county  of  Wayne 
■can  be  prosecuted  for  perjury,  or  that  every 
aubpcena  or  summons  signed  bty  him  is  a 
nullity,  because  he  was  not  legally  elected  to 
the  office  of  county  clerk?  Suppose  that  no 
•assistant  be  actually  designated  by  the  board, 
but  that  one  should  act  for  the  day  in  the 
presence  of  the  board ;  would  the  absence  of 
«n  express  designation  disfranchise  the  voter? 
McCrary,  Elect.  §§  105,  214,  216.  In  B&i- 
Uau'%  Case,  2  Pars.  Sel.  Eq.  Cas.  508, 
Briffhtlv,  Elect.  Cas.  268,  upon  the  afternoon 
of  tne  day  of  election,  one  of  the  clerks  of 
olection  became  intoxicated  and  unfit  for  his 
•duties,  and,  at  the  request  of  the  inspectors, 
one  Coxe  acted  as  clerk  for  the  balance  of  the 
-day,  and  until  about  8  o*clock  of  the  morning 
of  the  succeeding  day,  when  the  clerk,  having 
recovered  from  his  debauch,  appeared  ana 
signed  the  returns.  Coxe  was  not's worn,  and 
was  a  candidate  for  assessor  at  this  election. 
Held,  that  these  facts  were  not  sudi  as  should 
Induce  the  court  to  set  the  election  aside,  and 
the  ground  of  the  decision  was  that  the  evi- 
dence did  not  disclose  any  bad  faith  on  the 
part  of  the  officers,  nor  any  fraud.  In  the 
same  case,  one  Harris,  a  candidate  for  judge, 
was  occasionally  in  the  room  where  the  elec- 
tion was  held,  during  its  progress  and  after 
the  polls  closed ;  that  he  opened  a  few  of  the 
tickets,  but,  being  admonished,  desisted. 
Several  witnesses  testified  to  his  handling 
tickets,  and  to  his  intermeddling,  but  the 
court  says :  ^  It  has  not  been  pretended  that 
this  election  Is  in  any  particular  tainted  with 
actual  fraud ;  no  evidence  has  been  adduced 
-either  showing  legal  votes  to  have  been  re- 
jected or  illegal  votes  received ;  the  election 
-seems  to  have  been  honestly  conducted, " — and 
for  these  reasons  the  court  declined  to  set  it 
^side.     Anderson  v.  Winfree,  85  Ky.  697. 

But  it  is  insisted  that  in  tills  precinct,  and 
In  a  large  number  of  others,  assisted  voters 
^ere  not  first  sworn.  Whatever  may  be  the 
oonstruction  of  section  82  of  the  Act,  it  is  evi- 
dent from  this  record  that  in  all  but  a  very 
few  of  the  districts  In  the  county  of  Wayne 
boards  of  inspectors  have  construed  it  to  mean 
that,  where  the  fact  that  an  elector  is  unable 
to  read  English  is  made  manifest.  It  is  not 
necessary  to  require  the  oath  provided  for  by 
etatute.  I  do  not,  however,  regard  this  re- 
xjuirement  as  mandatory.  The  oath  is  not  re- 
quired to  determine  the  qualifications  of  the 
elector.  It  will  be  noticed  that  our  statute 
does  not  prohibit  the  receipt  of  a  ballot  unless 
the  voter  has  been  first  sworn,  or  dcf;lare  that 
the  ballot  so  received  shall  be  void,  but  It 
does  provide,  by  section  86,  that  ballots  not 
Initialed,  or  which  bear  a  distinguishing 
mark  or  mutilation  shall  not  be  counted,  and 
that  any  ballot  from  which  it  is  impossible  to 
determine  the  elector's  choice  shall  be  void. 
The  rule  as  laid  down  In  6  Am.  <&  Eng.  Ency- 
olop.  Law,  p.  825,  Is  as  follows :  **  When  the 
olection  is  fair  and  honest,  courts  will  not 
disfranchise  the  voters,  unless  compelled  to 
do  so  by  the  peremptory  requirements  of  the 
law.    Directory  provisions  are  such  as  are 
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not  of  the  essence  of  the  election,  but  are  en- 
acted as  a  guide  to  the  officers  of  the  elec- 
tions. As  to  what  requirements  are  man- 
datory, and  what  merely  directory,  the  cases 
are  not  all  in  agreement,  and  it  may  be  dif- 
ficult in  some  cases  to  determine  from  the  au- 
thorities Into  which  class  a  provision  falls; 
but  it  may  be  said  that  the  tendency  of  the 
courts,  and  also  of  legislative  bodies,  is  not 
to  hold  a  provision  mandatory,  onleas  It  is 
clearly  of  such  a  character  that  its  violation 
will  tend  to  prevent  a  correct  determination 
of  the  result  of  the  election,  unless  it  Is  de- 
clared in  the  law  that  its  violation  shall 
render  the  el ection  void.  This  is  true  even  i  f 
the  language  is  prohibitory  as  to  the  officers, 
or  even  if  its  violation  may  subject  the  of- 
fending officer  to  penal  liability."  Jvdae 
McCrary,  In  his  work  on  Elections  (sec.  190), 
states  the  rule  thus :  "  If  the  statute  expressly 
declares  any  particular  act  to  be  essential  to 
the  validity  of  the  election,  or  that  its 
omission  shall  render  the  election  void,  all 
courts  whose  duty  it  is  to  enforce  such  stat- 
ute must  so  hold,  whether  the  particular  act 
in  question  goes  to  the  merits  or  affects  the 
result  of  the  election  or  not.  Such  a  statute 
is  imperative,  and  all  considerations  touch- 
ing its  policy  or  impolicy  must  be  addressed 
to  the  legislature.  But  if,  as  in  most  cases, 
the  statute  simply  provides  that  certain  acts 
or  things  shall  be  done  within  a  particular 
time,  or  in  a  particular  manner,  and  does  not 
declare  that  their  performance  is  essential  to 
the  validity  of  the  election,  then  they  will 
be  regarded  as  mandatory  If  they  do,  and 
directory  if  they  do  not,  affect  the  actual 
merits  of  the  election.  .  .  .  Statutes 
which  simply  direct  the  judges  of  election  to 
number  the  ballots,  without  declaring  what 
consequences  shall  follow  if  this  be  not  done, 
may  well  be  held  directory  only ;  but,  where 
the  statute  both  gives  the  direction  and  de- 
clares what  the  consequences  of  neglecting 
their  observance  shall  be,  there  is  no  room  for 
construction."  Citing  Ledbetter  v.  Mall^  69 
Mo.  422 ;  West  v.  Ross,  58  Mo.  850 ;  Jones  y. 
State,  1  Kan.  278 ;  Oilleland  v.  Schuyler,  9 
Kan.  569.  Bee  also  Peard  y.  StaU^  84  Neb. 
872. 

It  is  true  that  a  number  of  cases  may  be 
found  holding  certain  provisions  of  certain 
statutes  to  be  mandatory.  The  section  in 
question  here  was  not  under  discussion  in 
Atty-Oen.  v.  McQuade,  94  Mich.  489.  That 
case  came  here  upon  the  pleadings.  Involv- 
ing grave  and  fiagrant  charges.  Willful  and 
fraudulent  conduct  was  set  forth.  The  pra»- 
ent  case,  when  here  upon  the  pleadings,  did 
not  disclose  the  real  facts  or  Issues  Involved. 
Bsople  V.  Onondaga  County  Canvassers,  129  N. 
Y.  895,  14  L.  R.  A.  624,  was  an  application 
for  a  mandamus  to  compel  the  counting  of 
certain  ballots.  The  court  held  that  the 
ballots  contained  distinguishing  marks,  and 
were  within  the  prohibition  of  the  statute. 
The  court  says,  however,  that,  in  the  absence 
of  some  clear  and  positive  prohibition  of  the 
statute  against  counting  such  ballots,  the 
tendency  of  the  courts  would  undoubtedly 
be  in  the  direction  of  effectuating  as  far  as 
possible  the  intent  of  the  voter.  Psople  v. 
Dutchess  County  Supn.  185  N.  T.  522,  and 
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.BeehUl  v.  Alhin,  184  Ind.  193.  were  both  cases 
'Of  marked  ballots.    In  Be  Ballot  Marks,  18  R. 
L  — ,  the  governor  requested  an  opinion  as  to 
Trhether  a  cross  placed  at  the  right  of  a  blank 
Apace  below  the  names  of  the  candidates  on  an 
-official  ballot,  and  opposite  no  name  thereon, 
-should  be  counted  for  any  candidate  on  said 
ballot.    The  court  held  that  a  compliance 
with  the  requirement  was  necessary  to  de- 
i^ermine  the  elector's  intention,  and  that  the 
ballot  should  not  be  counted.     In  State  y. 
EUU,  111  N.  C.  134,  17  L.  R.  A.  882,  the 
-court  held  that  the  letters  O.  K.  written  on 
the  outside  of  a  ballot,  are  a  device  within 
the  code    providing  that  ballots  shall   be 
** without  device,"  and  that  any  ballot  hav- 
ing a  "device"  on  it  shall  be  void.    In  State 
▼.    WaUJi,  62  Conn.  200,    17  L.  R.   A.  864, 
-the  principal  controversy  arose  over  a  large 
number  of  double  ballots  and  upon  the  con- 
struction of  the  statute  respecting  their  dis- 
position.    Other  questions  relate  to  distin- 
fuishin^  marks  upon  ballots.     In  Spurgin  v. 
^lompson,  87  Neb.  89,  it  was  held  that  the 
indorsement  of  the  name  of  *'Eagleham"  upon 
ji  ballot  was  within  the  inhibition  of  the 
statute  forbidding  the  marking  of  the  ballot, 
-«nd  in  the  same  case  it  was  held  that,  while 
the  statute  requires  that  the  cross  which 
signifies  the  preference  of  the  elector  shall 
in  ink  be  placed  in  a  space  designated  for 
that  purpose,  a  ballot  upon  which  such  pref- 
erence is  indicted  by  a  cross  made  with  a  lead 
pencil,  outside  the  space  designated,  but  op- 
posite the  name  of  tlie  choice  of  the  elector, 
should  be  counted  according  to  such  manifest 
Intention.     None  of  these  cases  are  opposed 
to  the  rule  above  laid  down.     The  statutes 
In  each  case  contain  provisions  similar  to 
"those  contained  in  section  86  of  our  own  sttit- 
^te,  thus  bringing  the  cases  within  the  rule 
as  stated.     In  Bowen  v.  Smith,  111  Mo.  45, 
16  L.  R.  A.  754,  there  is  a  very  able  and 
-exhaustive  discussion  of  the  Australian  bal- 
lot  laws  of  England,   Missouri,  and  other 
-states,  and  of  the  principle  embraced  in  the 
role  referred  to.    The  court  says :   "  Uiidoubt- 
•edly,  some  irregularities  are  of  so  grave  a 
nature  as  to  invalidate  the  whole  return  of 
-the  precinct  at  which  they  occur;  as  for  ex- 
ample, the  omission  of  registration  (Zeiler  v. 
Chapman,  [1874]  54  Mo.  502),  or  of  statutory 
notice,  MePike  v.  Pen  [1872]  51  Mo.  63.     In 
determining  which  are  of  that  kind,    the 
courts  aim  merely  to  give  effect  to  the  intent 
<of  the  lawmakers  in  that  regard,  aided  by 
^established  rules  of  interpretation.     If  the 
law  itself  declares  a  specific  irregularity  to 
be  fatal,  the  courts  will  follow  that  com- 
:inand,  irrespective  of  their  views  of  the  im- 
portance of  the  requirement.      Ledbetter  v. 
HaU  (1876)  62  Mo.  422.     In  the  absence  of 
^mich  aeclaration,  the  judiciary  endeavor,  as 
best  they  may,  to  discern  whether  the  devia- 
tion from  the  prescribed  forms  of  law  had  or 
had  not  so  vital  an  influence  on  the  proceed 
ings  as  probably  prevented  a  free  and  full 
expression  of  the  popular  will.     If  it  had. 
the  irregularity  is  held  to  vitiate  the  entire 
return;  otherwise,  it  is  considered  immare- 
rial.     It  has  been  sometimes  said,   in  this 
-<»nnection  that  certain  provisions  of  election 
laws  are  mandatory,  and  others  directory. 
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These  terms  may,  perhaps,  be  convenient  to 
distinguish  one  class  of  irregularities  from 
the  other.  But,  strictly  speaking,  all  pro- 
visions of  such  laws  are  mandatory  in  the 
sense  that  they  impose  the  duty  of  obedience 
on  those  who  come  within  their  purview. 
But  it  does  not  therefore  follow  that  every 
slight  departure  therefrom  should  taint  the 
whole  proceedings  with  a  fatal  blemish. 
Courts  justly  consider  the  chief  purpose  of 
such  laws,  namely,  the  obtaining  of  a  fair 
election  and  an  honest  return,  as  paramount 
in  importance  to  the  minor  requirements 
which  prescribe  the  formal  steps  to  reach 
that  end ;  and,  in  order  not  to  defeat  the  main 
design,  are  frequently  led  to  ignore  such  in- 
nocent irregularities  of  election  officers  as  are 
free  of  fraud,  and  have  not  interfered  with 
a  full  and  fair  expression  of  the  voters.** 
In  Woodward  v.  Sargons,  44  L.  J.  C.  P. 
298,  it  was  held  that  where  there  was  no 
ground  for  thinking  that  the  electors  had 
been  prevented  from  voting  as  they  wished, 
and  the  election  was  substantially  won  by 
ballot,  it  would  not  be  invalidated  because 
there  may  have  been  mistakes  or  misconduct 
in  the  use  of  the  machinery  of  the  ballot  act ; 
but  that,  in  order  to  have  this  effect,  the  non- 
observance  of  the  forms  of  the  net  must  be 
so  great  as  to  amount  to  conducting  the  elec- 
tion contrary  to  the  principle  of  an  election 
by  ballot,  and  bo  such  that  it  did  affect,  or 
mieht  have  affected,  the  result.  The  statutes 
of  Illinois  provide  that  no  vote  should  be 
received  if  the  name  of  the  person  tendering 
same  be  not  registered,  unless  such  person 
shall  furnish  to  the  judges  of  election  his 
affidavit  that  he  is  an  inhabitant  of  the  dis- 
trict and  entitled  to  vote  therein,  and  also 
'prove  by  the  oath  of  a  householder  and  reg- 
istered voter  of  the  district  that  he  knows 
such  person  to  be  an  inhabitant  of  the  dis- 
trict, but  nevertheless  it  has  been  held  in 
tlint  state  that  when  a  person  votes  without 
having  been  registered  and  without  proof  of 
right,  and  it  does  not  appear  that  he  was 
challenged,  or  any  objection  made  to  his  vot- 
ing, the  presumption  must  be  that  he  was  a 
legal  voter,  and  so  known  to  the  ji:dges  of 
the  election.  Dale  v.  Irwin,  78  111.  170; 
Clark  V.  Robinson,  88  111.  498;  KuykeMall 
V.  Harker,  89  111.  126.  In  State  v.  O'Day. 
69  Iowa,  868,  it  was  held  that  no  objection 
could  be  based  upon  the  fact  that  an  informal 
oath  was  administered  to  a  legal  voter ;  that 
an  informal  oath  is  no  oath ;  and  that,  if  the 
voter  was  a  qualified  elector,  his  ballot  was 
lawfully  received,  even  though  he  had  not 
been  sworn  at  all.  There  is  a  conflict  in  the 
authorities  upon  this  subject.  In  the  case  of 
Reg.  V.  McNeil,  5  U.  C.  0.  P.  137,  where  the 
votes  of  persons  who  had  refused  to  take  the 
oath  had  been  received,  the  court  excluded 
the  votes,  not  because  the  voters  were  shown 
to  be  disqualified,  but  because  they  had  re- 
fused to  take  the  required  oaths  of  qualifica- 
tion ;  but  the  court  says  that,  where  the  voter 
has  not  been  challenged,  it  may  well  be 
doubted  whether,  in  the  absence  of  any  show- 
ing of  fraud,  the  omission  of  the  officers  to 
require  ihe  statutory  proof  rebuts  the  pre- 
sumption that  the  vote  received  is  legal.  In 
Wisconsin,  where  it  is  provided  that  no  per- 
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son  whose  name  is  not  on  the  register  shall 
be  allowed  to  vote  without  furnishing  certain 
proofs,  it  is  held  that  this  prohibition  is 
mandatory,  and  that  all  votes  received  in  vi- 
olation 01  the  provision  should  be  rejected. 
State  V.  ffilmantel,  21  Wis.  567.  In  a  number 
of  cases  it  has  been  held,  and  Judge  McCrary, 
in  his  work  on  Elections,  upholds  this  view, 
that  the  vote  is  illegal,  but  that  it  may  be 
counted  upon  proof  that  the  person  was  a 

Sualffied  voter.  It  is  not  necessary  here  to 
etermine  which  rule,  in  our  view,  is  the 
correct  one,  for  no  such  case  is  here.  There 
Is  an  essential  difference  between  require- 
ments which  go  to  the  qualification  of  the 
elector  and  those  police  regulations  relative 
to  the  means  employed  to  get  the  ballots  of 
qualified  voters  into  the  ballot  box,  the  en- 
forcement of  which  regulations  is  committed 
to  officers  designated  by  law  for  that  purpose. 

Intelligent  men,  familiar  with  tbe  English 
language,  have  not  readily  grasped  the  intri- 
cacies of  this  new  system  or  of  the  prescribed 
ballot.  It  is  notorious  that  the  class  of  elect- 
ors who  were  assisted  are  wholly  unfamiliar 
with  our  language.  They  comprehend  an 
oath  from  the  signs  which  attend  its  admin- 
istration rather  than  from  the  language  of 
such  oath.  These  men  were  dul^  qualified 
electors,  under  the  law.  No  fraud  is  charged. 
The  only  complaint  made  is  that  legal  voters, 
entitled  to  vote,  have  voted  without  the  ob- 
servation of  the  machinery  of  the  ballot  act, — 
without  the  observance  of  a  regulation,  the 
enforcement  of  which  was  committed  to  the 
election  officers.  Yet  those  officers  directed 
the  conduct  of  these  electors,  and,  with  a  full 
knowledge  of  the  facts,  received  these  votes 
unchallenged.  Under  these  circumstances,  I 
think  the  presumption  should  prevail  that 
these  voters  could  not  read  English,  and  that 
the  inspectors  of  election  were  satisfied  of 
that  fact. 

It  is,  however,  urged  that,  inasmuch  as 
these  voters  were  not  sworn,  that  part  of  sec- 
tion 26  which  provides,  if  any  elector  shall 
show  his  ballot  or  anv  part  thereof  to  any 
person  (other  than  one  lawfully  assisting  him 
in  the  preparation  thereof)  after  the  same 
shall  have  been  marked,  such  ballot  shall  not 
be  received  or  deposited  in  the  ballot  box, 
applies  so  that  an  exposure  to  an  assistant 
vitiates  the  ballot.    I  do  not  think  that  the 


statute  is  subject  to  this  strained  constroo- 
tion.    The  oath  is  to  be  tdministered,  not- 
by  the  assistant,  but  before  the  board.    The^ 
language  of  the  section  refers  to  the  qualifi- 
cations of  the  assistant,  and  not  to  the  ob- 
servance by  the  voter  of  the  provisions  or 
another  section.     If  the  provision  that  the 
elector  should  be  first  sworn  is  directory  only, 
any  process  that  such  ballot  passed  throu^U 
in  the  ordinary  course  did  not  invalidate  it. 
The  question  here  is  not  tbe  right  of  the  as- 
sistant to  refuse  to  assist,  the  right  of  th» 
board  to  refuse  to  receive  a  ballot,  or  the 
right  of  a  voter  who  refused  compliance  with 
a  requirement,  but  the  right  of  those  who- 
have  complied  with  all  that  was  required  of 
them.    The  purpose  of  this  act  Is  to  secure 
to  the  elector  an  opportunity  to  exercise  a- 
sacred  constitutional  right,  and  the  expres- 
sion of  the  will  of  the  majority,  as  well  as- 
to  secure  the  purity  and  integrity  of  the  bal- 
lot.   The  right  of  an  elector  to  vote  is  the 
paramount  right.    The  act  was  not  framed  to 
prevent  the  exercise  of  this  right,  nor  should 
ic  receive  a  construction  which  will  encour- 
age the  packing  of  voting  precincts.     The 
electors,  and  the  other  actors  involved  in  th«» 
charges  here  made,  were  innocent  of  wron^ 
No  voter  has  been  denied  the  right  to  vote. 
All  who  voted,  except,  possibly,  the  14,  had 
all  the  qualifications  of  electors,  and  were 
entitled  to  vote.    The  effect  of  the  rulings  of 
the  court  below  is  to  change  a  majority  of 
118  in  favor  of  the  respondent  to  one  of  1,926- 
in  favor  of  relator,  and  to  disfranchise  nearly 
8,900  voters. 

The  construction  given  to  this  act  by  th& 
court  below  leads  to  gross  Injustice,  and  I 
cannot  but  feel  that  there  is  fault  in  suck 
construction,  and  that  such  a  result  was  neyer 
intended  or  suspected  by  the  legislature  in. 
framing  the  act    As  is  said  by  JBarclav,  «/., 
in  Bawera  v.  8mit\  111  Mo.  46,  16  L.  6.  A. 
754 :    **  While  It  is  well  enough  to  Insist  upon 
a  proper  and  strict  performance  of  duty  by 
ofiicers  conducting  elections,  we  are  not  oT 
the  number  of  those  who  imagine  that  such, 
performance  will  be  promoted  by  disfranchis- 
ing the  whole  body  of  electors  in  any  locality^ 
where  errors,  such  as  here  charged,  occur. 
The  legislature  has  not  plainly  declared  such 
a  purpose,  and  we  think  It  should  never  b^ 
imported  into  a  statute  by  oonstruction.* 
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*!•   A  eorporatloii  is  snbjeet  to  the  laws 
of  tbe  state  or  soTerelflpn^  under  and  by 
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vlrtne  of  wbloh  it  has  been  created*  and  Ihese^ 
laws  have  a  pazamount  influenoe  over  its  cor- 
porate  powers,  where  it  undertakes  to 
them. 
8.  Where  m  oorporatlon*  In  pnrsiuui^ 
of  the  laws  of  the  state  where  It 
ereatedt  has  been  adjudged  insolvent,  and 
placed  in  tbe  hands  ot  a  receiver  with  full  powen 
to  control  and  manage  itsalfaln,  and  where  sach 
corporation,  its  oflloen,  directors,  agents,  and  at^ 
tomeys,  has  been  absolutely  enjoined  from  in  any 


K0TS.~As  to  rights  of  receiver  in  reference  to 
suits  outside  of  the  jurisdiction  in  which  he  was 
appointed,  see  note  to  Gilman  y.  Hudson  Biver 
Boot  *  Shoe  Mf^.  Go.  (Wisj  28  L.  B.  A.  n. 

25L.R.A. 


As  to  tbe  recognition  of  foreign  corpomtions,  i 
note  to  Cone  Bxport  *  Oommiasioa  Oo.  v.  Poole  (&» 
ODML.B.  ASBBl 
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maimer  oontiniiiDg  the  bnsinen  of  said  oorpom- 
tton,  or  from  attemiyttaur  to  um  Iti  name,  prir- 
ileg«8,  or  franohlaea  for  any  pnrpoaa  whatever,— 
Bisid,  that  an  offloer  of  the  oorporatkm  ooold  not 
nee  ItB  name  to  proaeoate  a  writ  of  error  In 
another  state  against  the  ohjeottoa  of  the  re- 
eeiyer. 

8.  Thovgrh  the  tows  of  m  state  do  not 
have  extraterritorial  Ibroe  as  mere  laws 
Deverthelem  the  general  rule  Is  that  things  done 
in  one  state  in  porsaanoe  of  tbe  laws  thereof  are 
valid  and  binding  in  other  statca 

MOTION  by  the  reoeiyerToCthe  American 
Waterworks  Company  to  diamjss  a  writ 
of  error  to  the  District  Court  for  Arapahoe 
Coanty  which  had  heen  sued  out  In  a  stdt 
between  it  and  the  Farmers'  Loan  ft  Trust 
Company,  on  tbe  ground  that  the  affairs  of 
plaintiff  in  error  had  been  committed  to  the 
custody  of  the  receiver,  and  that  the  writ  of 
error  having  been  procured  at  the  instance  of 
the  vice-preudent  of  the  company  was  unau- 
thorized.    Oranted, 

Statement  Per  Chiriaais 

Motion  to  dismiss  the  writ  of  error.  The 
motion  was  based  upon  a  duly  verified  peti- 
tion, which,  omitting  the  formal  parts,  was 
as  follows:  **Your  petitioner,  E.  Hyde 
Ruat,  receiver  of  the  American  Waterworks 
Company  of  New  Jersey,  respectfully  peti- 
tions the  court  and  prays  that  the  writ  of  error 
in  tbe  above  entitled  cause  be  dismissed, 
and  in  support  of  said  petition  represents 
unto  the  court  as  follows:  (1)  The  Ameri- 
can Waterworks  Company  of  New  Jersey  was 
incorporated  under  an  act  of  the  legislature 
of  the  state  of  New  Jersey,  entitled  *An  act 
concerning  corporations. '  approved  April  7, 
1875,  and  the  acts  supplementary  thereto  and 
amendatory  thereof,  which  said  act,  among 
other  things,  expressly  provides  as  follows, 
to  wit :  'Whenever  any  incorporated  com- 
pany shall  have  become  insolvent,  or  shall 
fauspend  its  ordinary  business  for  want  of 
Cunda  to  carry  on  the  same,  it  shall  and  may 
^e  lawful  for  any  creditor  or  stockholder  to 
»pp1y,  by  petition  or  bill  of  complaint,  to 
the  chancellor,  setting  forth  the  facts  and  cir- 
cumstances of  the  case,  for  a  writ  of  injunc- 
tion and  the  appointment  of  a  receiver, 
receivers,  or  trustees ;  whereupon,  the  chan- 
cellor, being  satisfied  of  the  sufficiency  of 
■aid  application,  and  also  of  the  truth  of  the 
facts  and  allegations  contained  in  the  said 
petition  or  bill,  by  affidavit  or  otherwise,  and 
upon  giving,  when  so  ordered,  such  reason- 
able notice,  to  be  served  or  published,  as  the 
chancellor,  In  an  order  to  be  made  for  that 
purpose,  shall  direct,  the  chancellor  may 
proceed  in  a  summary  way  to  hear  the  am- 
dayits,  proofs,  and  allegations  which  may  be 
offered  by  or  on  behalf  of  tbe  parties ;  and  if, 
open  such  inquiry  into  the  matters  or  cause 
of  complaint,  it  shall  be  made  to  appear  to 
the  chancellor  that  the  said  company  has 
become  insolvent,  and  shall  not  be  about  to 
resime  its  business  in  a  short  time  thereafter, 
with  safety  to  the  public  and  advantage  to 
the  stockholders,  it  shall  and  may  be  lawful 
for  the  chancellor  to  issue  an  injunction  to 
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restrain  the  said  company  and  its  efficers  and 
agents  from  exercising  any  of  the  privilegea 
or  franchises  granted  by  its  certificate,  or  by 
the  act  incorporating  the  said  company,  or 
from  collecting  or  receiving  any  debt,  or  from 
paying  out,  selling,  assigning  or  transferring 
any  of  the  estate,  moneys,  funds,  lands»  ten- 
ements or  effects  of  the  said  company  until 
the  court  shall  otherwise  order. '  (2)  Tour 
petitioner  represents  to  the  court  that  the  said 
act  is  a  part  of  the  charter  of  the  American 
Waterworks  Company  of  New  Jersey,  and 
that  in  said  act  it  is  further  expressly  pro- 
vided as  follows :  'It  shall  and  may  be  law- 
ful for  the  court  of  chancery,  if  the  circum- 
stances of  the  case  and  the  ends  of  justice 
require  at  the  time  of  ordering  the  said  in- 
lunction,  or  at  any  other  time  aiterwards  dur- 
ing the  continuance  of  the  said  injunction,. 
to  appoint  a  receiver  or  receivers,  or  trustee 
or  trustees,  with  full  power  to  demand,  sue 
for,  collect,  receive  and  take  into  their  pos- 
session, all  the  goods  and  chattels,  rights  and 
credits,  moneys  and  effects,  lands  and  tene- 
menta^  books,  papers,  choses  in  action,  bills, 
notes  and  property  of  every  description  be- 
longing to  said  company  at  the  time  of  their 
insolvency  or  suspension  of  business  as  afore  - 
said;  and  to  sell,  convey  or  assign  all  the 
said  real  or  personal  estate. '  (8)  And  your 
petitioner  further  shows  that  heretofore,  and 
on,  to  wit,  the  8th  day  of  April,  1892,  there 
was  exhibited  in  the  court  of  chancery  of  the 
state  of  New  Jersey  a  bill  of  complaint  by 
certain  stockholders  and  certain  creditors  of 
the  American  Waterworks  Company  of  New 
Jersey,  including  the  Denver  City  Water- 
works Company  and  others,  against  the  said 
the  American  Waterworks  Company  of  New 
Jersey,  by  and  in  which  it  was  made  to  ap- 
pear to  the  said  court  of  chancery  of  tbe  stato 
of  New  Jersey,  as  the  fact  then  was  and  8ti  1 1 
is,  that  the  said  the  American  Waterworks 
Company  of  New  Jersey  was  insolvent,  and 
was  not  carrying  on  its  ordinary  business  for 
want  of  funds,  and  that  its  liabilities  were 
in  excess  of  its  assets,  and  that  the  said  com- 
pany was  without  any  legally  constituted 
governing  body,  and  was  unable  to  elect  or 
convene  one :  and  said  bill  prayed  that  said 
company,  its  officers,  agents,  directors,  and 
attorneys,  and  each  and  every  of  them,  might 
be  enjoined  and  forbidden  from  receiving  any 
debts  due  the  said  company,  from  paying  and 
transferring  any  of  its  moneys  or  effects,  and 
from  in  any  manner  exercising  any  of  the 
franchises  or  privileges  of  its  charter,  and 
from  holding  any  meetings  or  alleged  or  pre- 
tended meetings'  at  which  action  might  be 
taken  concerning  the  business  of  said  com- 
pany, or  attempt  to  use  the  defendant's  name 
and  its  privileges  and  franchises  for  any 
purpose  whatever,  and  that  said  defendant 
company  might  he  decreed  to  be  insolvent, 
and  that  a  receiver  thereof  might  be  appointed 
according  to  the  form  of  the  statute  in  such 
cases  made  and  provided, — that  is  to  say,  the 
statute  of  the  state  of  New  Jersey, — and  that 
the  said  complainants  in  said  action  might 
have  such  further  or  other  relief  in  the  prem- 
ises as  the  nature  of  the  case  might  require 
and  as  might  he  agreeable  to  equity  and  good 
conscience ;  whereupon,  after  issue  Joined  and 
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appearance  made  by  the  said  defendant  the 
American  Waterworks  Company  of  New 
Jersey  in  its  own  name,  as  well  also  as  of 
certain  of  its  stockholders  defending  and  op- 
posing said  application,  including  among 
such  stockholders  Clarence  H.  Yenner,  who 
was  then,  and  still  is,  one  of  the  vice-presi- 
dents of  said  the  American  Waterworks  Com- 
pany of  New  Jersey,  the  said  court  of  chan- 
cery of  the  state  or  New  Jersey  did,  on  the 
20th  day  of  July,  1892,  make  and  enter  the 
following  decree,  to  wit:  *Upon  opening 
the  matter  this  day  to  the  court  by  Lindley 
M.  Garrison,  of  counsel  for  the  complainants, 
in  the  presence  of  Flavel  McOee,  of  counsel 
for  Clarence  H.  Yenner  and  others  of  the  di- 
rectors who  were  permitted  to  interpose  for 
the  defendant  by  order  of  the  chancellor,  and 
due  proof  being  made  of  the  service  of  the 
order  to  show  cause  heretofore  granted  herein, 
and  it  appearing  to  the  court  that  the-  said 
defendant  corporation  is  insolvent,  it  is  on 
this  20th  day  of  July,  A.  D.  1892.  ordered 
that  the  said  order  to  show  cause  be  made 
absolute,  and  that  an  injunction  do  issue 
against  the  said  defendant  according  to  the 

Srayer  of  the  said  bill.  And  it  is  further  or- 
ered  that  E.  Hyde  Bust,  Esq.,  of  Jersey 
City,  be,  and  he  is  hereby,  appointed  re- 
ceiver, with  full  power  to  demand,  sue  for, 
oollect,  and  receive  and  take  into  his  posses- 
sion all  the  goods  and  chattels,  rights  and 
credits,  moneys  and  effects,  lands  and  tene- 
ments, books,  papers,  choses  in  action,  bills, 
notes,  and  property  of  every  description  be- 
longing to  the  said  the  American  Water- 
works Company,  and  to  perform  all  the 
duties  imposed  upon  him  and  req^uired  by 
law,  and  especially  by  an  act  entitled  'An 
act  concerning  corporations,  *  approved  April 
7,  1875,  and  the  acts  supplementary  thereto 
and  amendatory  thereof.  And  it  is  further 
ordered  that  the  said  E.  H^de  Rust,  Esq., 
before  entering  upon  his  duties,  take  the  oath 
prescribed  by  law,  and  give  bond  to  the 
chancellor  for  the  sum  of  twenty  thousand 
dollars,  conditioned  for  the  faithful  perform- 
ance of  his  duties,  to  be  approved,  as  to  form 
and  security  therefor,  by  John  W.  Heck, 
Esq.,  one  of  the  masters  of  this  court. 
[Signed]  Alex.  T.  McGill,  Chancellor.'  (4) 
Your  petitioner  further  shows  unto  the  court 
that  he,  the  said  E.  Hyde  Rust,  did,  on  the 
f2d  day  of  July,  1892,  duly  file  his  bond  as 
receiver  as  aforesaid,  in  the  sum  of  twenty 
thousand  dollars;  that  the  said  bond  was 
duly  approved,  as  in  said  order  provided, 
and  your  petitioner  qualified  as  such  receiver, 
and  entered  upon  his  duties  as  such,  and  since 
then  has  been,  and  is  now,  receiver  of  said 
the  American  Waterworks  Company  of  New 
Jersey.  (5)  Your  petitioner  further  shows 
that  an  injunction  was  duly  issued  in  said 
cause  as  prayed  for  in  the  complaint  therein 
filed,  and  in  accordance  with  the  order  of 
said  chancellor,  wherein  it  was  provided 
as  follows:  'The  said  defendant  company 
(meaning  the  American  Waterworks  Com- 
pany of  New  Jersey) ,  its  officers,  directors, 
afi:ents,  and  attorneys,  and  each  and  every  of 
them,  shall  absolutely  desist  and  refrain 
from  receiving  any  debts  due  to  it,  and  from 
paying  and  transferring  any  of   its  moneys 

«5  L.  R.  A, 


and  effects,  and  from  in  any'manner  continu- 
ing its  business,  or  exercising  any  of  the 
franchises  or  privileges  of  its  charter,  and 
from  holding  any  meetings,  or  alleged  or  pre- 
tended meetings,  at  which  action  might  bo 
taken  concerning  any  business  of  the  said  com- 
pany, or  attempting  to  use  its  name  and  ita 
privileges  and  franchises  for  any  purpose 
whatever,  * — which  said  injunction  is  still  in 
full  force.  (6)  Your  petitioner  further  shows 
unto  the  court  that  one  Clarence  H.  Yenner 
was,  at  the  time  of  the  institution  of  said 
suit  in  the  court  of  chancery  of  New  Jersey, 
as  above  mentioned,  one  of  the  two  vice- 
presidents  of  said  the  American  Waterworks 
Company  of  New  Jersey ;  that  he,  as  per- 
mitted by  order  of  said  chancellor,  personally 
appeared  and  defended  said  cause  in  the  name 
of  the  American  Waterworks  Company  of 
New  Jersey,  notwithstanding  which  said  de- 
fense the  onders  and  decree  of  said  court  as 
hereinbefore  set  out  were,  after  hearing  and 
argument,  duly  made  and  entered  as  the  ac- 
tion of  said  court.  That  since  the  entry  of 
the  order  appointing  your  petitioner  as  re- 
ceiver as  aforesaid,  the  said  Clarence  H. 
Yenner  has  had  no  right  or  authority  in  any 
manner  whatsoever  to  use  the  name  of  the  said 
the  American  Waterworks  Company  of  New 
Jersey  for  any  purpose  whatsoever,  and  that 
your  petitioner,  as  receiver  of  said  company, 
alone  has  authority  to  institute  or  continue 
suits  in  the  name  or  on  behalf  of  said  the 
American  Waterworks  Company  of  New 
Jersey.  (7)  Your  petitioner  further  shows 
that  the  writ  of  error  heretofore  sued  out  in 
this  case  in  the  name  of  the  American  Water- 
works Company  of  New  Jersey  was  so  sued 
out  at  the  request  and  at  the  instigatioa  of 
the  said  Clarence  H.  Yenner,  without  the 
consent  or  authority  of  ^rour  said  petitioner, 
and  in  violation  of  the  injunction  so  issued 
as  aforesaid  by  the  court  of  chancery  of  the 
state  of  New  Jersey,  and  without  any  action 
or  direction  of  the  board  of  directors  or  other 
governing  body  of  said  the  American  Water- 
works Company  of  New  Jersey.  That  in  the 
opinion  of  your  said  petitioner,  as  receiver 
as  aforesaid,  it  is  not  to  the  interest  of  said 
Uie  American  Waterworks  Company  of  New 
Jersey  to  prosecute  said  writ  of  error.  Where- 
fore, your  petitioner  prays  that  the  said  writ 
of  error  be  dismissed." 

An  answer  to  the  foregoing  petition,  and 
also  an  agreed  statement  of  facts  in  writing, 
signed  by  the  attorneys  of  Rust  and  Yenner, 
respectively,  were  filed  herein,  and  thereupon 
the*  motion' to  dismiss  was  submitted. 

Mes9r$.  Wolcott  A  VaUe  tor  £.  Hyde 
Rust,  receiver  in  support  of  the  motion  to 
dismiss. 

Messn.  Teller  A  Orahood  for  plaintiff 
in  error  eontra. 

Per  Cnrlaau 

By  the  petition  to  dismiss  the  writ  of  error, 
the  answer  thereto,  and  the  agreed  statements 
of  facts  filed  in  connection  therewith,  all 
matters  essential  to  the  determination  of  this 
motion  are  admitted. 

1.  A  corporation  is  a  creature  of  the  law. 
It  is  always  subject  to  the  law  of  its  chaiter. 
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or,  if  it  has  no  tpeclal  charter,  then  to  the 
incorporation  laws  of  tbe  state  or  sovereignty 
under  and  by  yirtue  of  which  it  has  been 
created ;  and  though  it  may  transact  bosiness 
in  other  Jurisdictions,  yet  its  charter  or  the 
laws  to  whidi  it  owes  its  existence  have  a 
paramount  influence  over  its  corporate  powers 
wherever  it  undertakes  to  exercise  them. 
Henoe,  to  determine  the  capacity  or  dis- 
ability of  a  corporation  in  a  given  case,  re- 
gard must  primarily  be  had  to  the  laws  of 
the  state  or  sovereignty  from  which  it  has 
derived  its  franchises.  See  Canada  Southern 
IL  Go.  T.  Qebhard,  109  U.  8.  527,  27  L.  ed. 
1020.  Also  Bank  of  Augvsta  v.  £!arle,  88  U. 
8.  18  Pet.  585,  10  L.  ed.  806  e<  Mg.,  and  cases 
there  cited. 

2.  It  appears  that  plaintiff  in  error  is  a  cor- 
poration auly  organized  under  and  by  virtue 
of  tbe  laws  of  the  state  of  New  Jersey.  From 
the  agreed  statement  of  facts  it  appears  that 
plaintiff  in  error,  prior  to  the  suing  out  of 
the  writ  of  error  in  this  cause,  had  become 
an  insolvent  corporation,  and  had  been  so 
adjudged  by  a  court  of  competent  Jurisdiction 
in  the  state  of  New  Jersey ;  that  by  the  Judg- 
ment of  said  court  under  the  laws  of  uaid  state 
the  petitioner,  E.  Hyde  Bust,  had  become  the 
duly  appointed  and  qualified  receiver  of  said 
corporation,  with  full  powers  to  control  and 
manage  its  affairs ;  and,  f  urtber,  that  plaintiff 
in  error  as  a  corporation,  its  officers,  directors, 
agents,  and  attorneys,  and  each  and  every  of 
them,  had  been  absolutely  enjoined  from  in 
any  manner  continuing  the  business  of  said 
corporation,  or  from  attempting  to  use  its 
nam^,  privileges,  or  franchises  for  any  pur- 
pose whatever.  There  is  nothing  in  the  peti- 
tion, answer,  or  agreed  statement  of  facts  to 
show  that  olaintin  in  error,  or  Mr.  Yenner 
as  one  of  its  vice-presidents,  has  ever  been 
relieved  from  the  disabilities  of  said  injunc- 
tion, or  that  they,  or  either  of  them,  have  any 
power  or  authority  to  prosecute  the  writ  of 
error  herein.  It  seems  clear  that  Mr.  Rust, 
as  receiver  of  the  plaintiff  in  error,  is  justi- 
fied in  pleading  the  laws  of  New  Jersey  re- 
lating to  insolvent  corporations,  and  the  de- 
crees of  a  court  of  competent  Jurisdiction  of 
that  state  based  thereon,  in  support  of  this 
motion  to  dismiss  the  writ  of  error  herein. 
Such  laws  and  decrees  are  admitted  to  be  cor- 
rectly set  forth  in  the  petition. 

8.  Against  the  granting  of  this  motion  to 
dismiss  it  is  ur^ed  that  the  laws  of  a  state 
have  no  extraterritorial  force.  It  is  also  urged 
that  the  receiver  of  a  corporation  cannot  exer- 
cise his  powers  as  such  beyond  the  jurisdic- 
tion of  the  court  appointing  him.  Conceding 
that  the  laws  of  a  state  do  not  have  any  ex- 
traterritorial force  as  mere  laws,  nevertheless 
the  general  rule  is  that  things  done  in  one 
state"  in  pursuance  of  the  laws  of  that  state 
are  to  be  regarded  as  valid  and  binding  in 
other  states.  Moreover,  Mr.  Rust  by  his  peti- 
tion to  dismiss  this  writ  of  error,  is  not  seek- 
ing to  transact  business  or  do  any  affirmative 
act  by  virtue  of  his  authority  as  receiver  of 
tiie  corporation.  On  the  contrary,  he  seeks 
to  prevent  the  corporation  of  which  he  has 
been  invested  with  exclusive  control  from 
doing  an  affirmative  act  contrary  to  Uie  laws 
of  the  state  from  which  such  corporation  has 
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derived  its  powers,  and  contrary  to  the  Jude^ 
ment  of  a  court  having  full  lurisdiction  in 
the  premises ;  in  other  words,  be  seeks  to  pre* 
vent  Mr.  Yenner  from  making  an  unauthor- 
ized  use  of  the  name  of  such  corporation.  In 
taking  this  course  Mr.  Rust  is  undoubtedly 
acting  within  the  scope  of  his  authority  as 
the  duly  appointed  and  qualified  receiver  of 

Slain  tiff  in  error.     Life  Auo,  of  America  v. 
)undU,  108  U.  8.  225,  26  L.  ed.  889 ;  Boek^ 
over  V.  Life  Amo,  of  America,  77  Ya.  86. 

An  extended  discussion  of  the  legal  ques- 
tions involved  in  this  motion  seems  unneces- 
sary. Whatever  may  be  the  erievances  of  Mr. 
Yenner,  it  is  clear  that  he  is  not  entitled  to 
use  the  name  of  plaintiff  in  error  in  the  fur- 
ther prosecution  of  this  writ. 
The  motion  to  diemise  muit  be  euetained. 


James  CONNOR  et  al.,  Tlffe,  in  Err.^> 

9. 

PEOPLE  of  the  State  of  Colorado. 

as  Colo.  878.) 

1.  Pemons  cannot  be  oonvieied  of  eon- 
wpirebcy  to  commit  Jaroenf  If  tbej  merely 
adopt  a  scheme  which  is  suggested  to  them  by  a 
detective  and  which  has  received  tbe  approval 
of  the  owner  of  the  property. 

8*  Evldanee  of  sftatementa  of  a  witnetss 
tar  the  state  made  to  third  perrons  in  the 
abflence  of  defendants  is  not  admtelble  to  oor^ 
roborate  his  evidence  against  defendants  mere 
denial  of  its  Irutbf  lUnesB. 

(Msy  1,18961) 

NOTX.— Zmt<0Otion  or  consent  to  orime  for  the  pur^ 

Sise  of  detecting  erimLnal  ae  a  defenee  to  proeeeu- 

Tbe  Jaw  governing  this  qoestJon  is  well  iOus> 
trated  by  tbe  above  case  and  the  saooeeding  one 

of  COMMONWSAUXH  V.  HOUJUTBII,  pOOt,  Sffi. 

While  the  true  line  of  dlstinotion  is  not  as  clearly 
marlced  as  it  might  be.  and  there  are  oases  in 
which  it  seems  to  have  been  lost  sight  of  entirely 
so  that  tbe  decision  is  apparently  on  the  wrong 
side,  the  following  propositions  are  fairly  well 
sustained  by  the  decided  cases: 

L  If  the  criminal  design  originates  with  the  ao-> 
eased  and  the  intended  victim  does  not  actively 
urge  him  on  to  the  commission  of  the  crime,  the 
mere  fact  that  he  facilitates  the  execution  of  the 
scheme,  and  that  his  agents  appear  to  co-operate 
in  its  execution  will  be  no  defense  to  the  accused* 
People  V.  Hanselman.  76  OaL  460;  Reg.  v.  Bannen,  1 
Oar.  ft  K.  296, 2  Moody,  a  C.  800;  King  v.  Whittingw 
ham,  8  Leach,  a  a  018:  King  v.  Eggington,  8  Bos. 
*P.  608,  8  Bast,  P.  a484.  660,  2  Leach,  O.  G.  018; 
Ck>m.  V.  Nott,  188  Mass.  S60,  and  many  of  the  other 
oases  which  will  be  found  stated  in  the  various 
subdivisions  infra;  Btate  v.  Jansen,  28  Kan.  4SS. 

Michigan  seems  to  make  an  exception  to  this 
rule  in  so  far  as  the  consent  or  apparent  conniv- 
ance is  on  the  part  of  police  officers.  Saunders  v. 
People,  88  Mich.  818;  People  v.  Murphy,  06  Mich.  41. 

And  a  case  which  apparently  overlooks  all  rights 
of  the  accused  is  Beg.  v.  Lyons,  Oar.  ft  M.  817. 

8.  If  the  design  is  originated  by  the  one  who  ap- 
parently becomes  the  victim  or  by  bis  agent,  and 
Is  suggested  to  the  aooused  and  merely  adopted  by 
him,  be  oannot  be  oonvloted.  Pigg  v.  State,  4B 
Tex.  306;  CBrten  v.8tate,8  Tex.  App.  666;  Johnson 


See  also  25  L.  R.  A.  349;  32  L.  R.  A.  139;  46  L.  R.  A.  842. 
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ERROR  to  the  District  Court  for  Arapahoe 
County  to  review  a  judgment  convicting 
defendants  of  conspiracy  to  commit  larceny. 

Statement  by  Goddard,   J.: 

On  the  8th  day  of  June,  1889,  James  Con- 
nor, Charles  Connor,  and  James  Marshall 
were  indicted  in  the  district  court  of  Arapa- 
hoe county  for  a  conspiracy  to  rob  the  Denver 
&  Rio  Grande  Railroad  Company.  The  in- 
dictment contained  five  counts,  charging  the 
offense  in  various  forms.  On  th«  5th  day  of 
October,  1889,  the  cause  came  on  for  trial, 
and  upon  the  28th  day  of  October,  1889.  a 
Terdict  of  guilty  against  the  defendants  was 


returned  upon  all  the  counts  of  the  indict- 
ment. Motions  for  new  trial  and  in  arrest 
of  judgment  were  filed  and  overruled,  and 
they  were  sentenced,  under  the  verdict  upon 
the  first  count  of  the  indictment,  to  impris- 
onment in  the  county  jail,  and  to  pay  a  fine 
and  costs.  They  bring  the  case  here  for  re- 
view, and  present  numerous  assignments  of 
error  as  grounds  for  reversal  of  such  oonyic- 
tion  and  sentence. 

Messn,  Rhodes  A  Carpentar  and 
Charles  Hartsell  for  plaintiffs  in  error. 

Mes9rs,  En^ene  Eiijrley*  Joseph  H. 
Maopin,   and  John  G.  Taylor  for  the 

People. 


V.  State,  8  Tez.  App.  898;  People  T.  McCord,  76 
Mlob.  200. 

As  part  of  this  rule  It  may  be  stated  further  that 
to  oonviot  the  aoouaed  he  must  himself  have  done 
all  that  was  necessary  to  constitute  the  offense. 
He  cannot  be  made  answerable  for  acts  of  the 
agent  of  the  viotlm.  Bpeiden  v.  State,  8  Tez.  App. 
IM,  80  Am.  Bep.  126 ;  State  v.  Doufflass,  44  Kan.  618; 
State  V.  Hayes,  106  Mo.  76;  State  v.  Jansen,  22  Kan. 
486:  People  v.  GoUins,  680aL  186;  Williams  v.Btate, 
66  Ga.  801. 

So  when  the  commission  of  the  offense  Is  pro- 
cured by  the  prosecutor  for  some  purposes  of  his 
own  there  would  seem  to  be  no  firround  for  hold- 
ing the  accused  irulity.  and  such  is  the  rule  where 
the  offense  can  in  a  sense  be  regarded  as  committed 
■against  the  prosecutor  and  absence  of  his  consent 
Is  a  neoessary  element  of  the  crime.  King  v.  Mo- 
Daniel.  Post,  a  L.  121,2  Bast,  P.  G.  665;  People  v. 
JfcCord.  supra;  People  v.  Olougb,  60  Cal.  488. 

But  there  is  a  class  of  cases  in  which  the  com- 
mission of  the  offense  is  solicited  for  the  express 
purpose  of  furnishing  cause  for  prosecution  in 
-which  the  fact  of  solicitation  is  held  to  be  no  de- 
fense. These  cases  seem  to  embrace  offenses  which 
may  be  regarded  as  more  against  the  public  gen- 
erally than  against  the  prosecutor.  Such  a  dls- 
tinotlon  does  not,  however,  furnish  a  sufficient 
basis  for  the  application  of  a  different  rule.  The 
true  reason  for  the  difference  would  seem  to  be 
that  the  offense  following  the  solicitation  is  merely 
one  of  a  kind  habitually  committed  and  the  solici- 
tation merely  furnished  evidence  of  the  course  of 
conduct.  It  cannot,  therefore,  be  said  to  be  the 
cause  of  it  as  it  was  in  the  case  of  King  v.  Mo- 
Danlel,  miprou  In  fact  in  some  of  the  cases  of  this 
dass  there  was  nothing  more  than  a  facilitating  of 
the  commission  of  the  offense,  bringing  the  case 
within  the  rule  1,  gupra.  Of  this  class  are  inegal 
sales  of  liquor,  taking  or  answering  decoy  letters, 
etc.  See  oases  infra.  A  careful  discrimination 
between  the  necessary  elements  of  the  different 
crimes  will  usually  account  for  the  application  of 
different  rules  in  the  different  cases. 

Bwvlary. 

The  fact  that  the  owner  upon  being  advised  of 
the  intended  burglary  makes  no  effort  to  prevent 
it,  but  provides  a  force  to  secure  the  arrest  of  the 
burglars,  will  not  change  their  liability  to  punish- 
ment. Thompson  v.  State,  18  Ind.  886,  81  Am.  Dec. 
864. 

Where  one  to  whom  persons  who  had  planned  a 
burglary  of  a  store  communicated  their  plan,  in- 
formed the  police  and  was  advised  to  continue  in 
the  plot  and  keep  the  police  informed,  and  they 
with  the  consent  of  the  owner  of  the  property  se- 
ereted  themselves  in  the  store  on  the  night  when 
the  burglary  was  to  take  plaoe  and  captured  them. 
it  was  held  that  there  was  no  conspiracy  to  entrap 
defendants  Into  oommitting  the  crime  and  no  in- 
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duoements  were  offered  to  them  to  oommtt  lfe»  nor 
were  they  encouraged  to  do  it;  and  that  the  mere 
consent  of  the  owner  of  the  property  to  have  the 
officers  oocupy  the  store  in  order  to  arrest  defend- 
ants did  not  constitute  a  consent  to  the  crime. 
People  V.  Morton,  4  Utah,  407. 

If  the  lock  was  broken  by  accused  and  an  entry 
effected  by  him  he  cannot  escape  conviction  be- 
cause part  of  the  fastenings  were  not  in  plaoe  at 
the  time  and  the  owner  of  the  property  and  offi- 
cers were  waiting  within  to  arrest  the  criminal  in 
relianoe  upon  information  furnished  them  by  a 
detective.    State  v.  Stickney  (Kan.)  May  6. 1804. 

But  if  the  entry  is  made  by  means  of  a  key  fur- 
nished by  the  master  to  his  servant  for  the  pur- 
pose of  furthering  the  scheme  to  entrap  the  buTR- 
lar,  there  can  be  no  burglary,  Allen  v.  State,  40 
Aia.  884, 91  Am.  Dec.  477. 

So  where  a  servant  after  being  approached  to 
aid  In  robbing  his  master^s  house  pretended  to 
consent  and  then  informed  the  police  who  told 
him  to  proceed  and  he  went  out  and  found  the  de- 
fendants and  took  them  to  the  house  letting  tbeui 
in  through  the  door,  it  was  held  that  they  coulJ 
not  be  found  guilty  of  burglary,  but  one  was  oou- 
victod  of  stealing  from  a  dwelling  house,  and  tbo 
other  for  being  an  accomplice  before  the  fact. 
Beg.  V.  Johnson,  Oar.  &  M.  218. 

Where  the  proprietor  of  a  store  and  three  other 
persons  by  appointment  with  a  fifth  who  was  act- 
ing as  a  private  detective  for  the  purpose  of  ap- 
prehending a  criminal^  stationed  themselves  in  the 
store  and  left  a  window  unfastened  through  which 
the  defendants  and  the  detective  entered  when 
defendant  was  arrested,  the  court  said  if  the  crime 
was  instigated  by  the  detective  with  the  acquies- 
cence of  the  proprietor  of  the  store  he  would  not 
be  guilty  ot  burglary,  and  if  defendant  was  merely 
aiding  and  abetting  him  he  oonld  not  be  guilty, 
and  the  prisoner  was  discharged  on  the  ground 
that  the  evidence  which  had  been  offered  did  not 
justify  the  submission  of  the  oaae  to  the  Jnry.  Peo- 
ple V.  McCk)rd,  76  Mich.  200. 

Where  the  one  who  had  informed  the  sheriff  was 
the  only  one  who  entered  the  bniMIng,  It  was  held 
that  no  burglary  had  been  oommttfeed  for  the  aid- 
ing of  which  the  one  sought  to  be  entrapped  oould 
be  convicted.    People  v.  Oolllns,  68  OaL  UKw 

If  the  one  to  whom  a  bufglary  is  suggested  and 
who  becomes  informer  and  acts  with  the  poUoe  to 
capture  the  other  party  is  the  only  one  who  enters 
the  building  and  does  so  with  no  felonious  intent 
hiB  companion  cannot  be  convictedCof  burglary, 
although  if  he  attempts  to  carry  away  property 
which  Is  taken  from  the  buiidinir  he  may  be  guilty 
of  larceny.    State  v.  Hayes,  105  Mo.  76. 

In  Sanders  v.  State,  a  Tennessee  case  decided  in 
1879  and  stated  in  85  Alb.  L.  J.  lt?5,  the  court  held 
that  if  the  breaking  of  the  house  and  removal  of 
the  property  was  the  act  of  the  owner's  servant 
with  the  owner's  consent  and  accused  only  aided 
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Ooddardt  </.,  delivered  the  opinion  of 
"the  court: 

We  omit  the  discussion  of  many  of  the  er- 
rors assi finned,  not  because  we  regard  them  as 
without  merit,  but  because  those  considered 
-mre  more  important,  and  are  decisive  of  the 
^caae.  The  vital  and  important  question  pre- 
sented by  the  record  is  whether,  under  the 
'evidence,  any  crime  is  shown  to  have  been 
•committed.  The  crime  charged  is  a  con- 
spiracy entered  into  by  the  defendants  below 
(plaintiffs  in  error  here) ,  to  rob  the  Denver 
-&  Rio  Grande  Railroad  Company.  The  stat- 
ute defines  a  conspiracy  as  follows :  **  If  any 
two  or  more  persons  .  .  .  shall  agree, 
■conspire,  or  co-operate  to  do,  or  aid  in  do- 


ing, any  other  unlawful  act,**  etc.  To  con- 
stitute the  crime  there  must  be  not  only  an 
agreement  to  co-operate  to  do  a  certain  act, 
but  that  act  must  be  unlawful.  The  unlaw- 
ful act  to  be  done  in  pursuance  of  the  con- 
spiracv  as  charged  in  the  indictment  was  the 
commission  of  larceny  in  taking  the  prop- 
erty of  the  Denver  &  Rio  Grande  Railroad 
Company.  The  evidence  introduced  on  the 
trial  to  sustain  the  fact  of  confederation  be- 
tween the  plaintiffs  in  error  was  the  test!* 
mony  of  the  witness  Holliday,  eUias  Ward, 
which  in  effect  is  that  he  was"  in  the  employ 
of  Thiel's  Detective  Agency,  of  St.  Louis, 
Mo.,  and  was  sent  to  Kansas  City  on  a  spec- 
ial mission  to  find  out  if  one  James  Marshall 


and  abetted  the  servant  tbey  would  not  be  guilty; 
but  If  the  plan  or  plot  was  only  to  detect  the  crime 
4Uid  not  .to  brlnjr  it  about,  the  accused  would  be 
-coflty  if  in  fact  they  feloniously  broke  and  entered 
•or  without  the  owners  consent  and  with  a  felon- 
loiis  intent  tbey  removed  any  part  of  the  stolen 
firoperty* 

In  Bex  V.  Biffley,  1  Grawf .  ft  D.  a  C.  20S,  the  per- 
'•OD8  in  waitinff  went  to  the  extent  of  openlnir  the 
•door  in  response  to  the  burivlar^s  knock,  and  a  con- 
vIotiOD  was  upheld.  In  that  case  since  the  inten- 
tion was  to  secure  adndssion  by  fraud  which  would 
not  deprive  the  offense  of  the  burglarious  charac- 
ter it  may  be  that  the  owners  pretendinfr  to  be 
defrauded  would  not  defeat  a  conviotlon,  but  the 
case  is  very  close  to  the  line. 

Where  detectives  who  were  working  up  a  case 
against  defendant  went  into  a  bank  and  then  went 
-out  and  told  defendant  that  they  wanted  more 
-kielp  and  solicited  him  to  go  in  to  help  them  and 
then  he  followed  them  in,  it  was  held  that  he  was 
not  a  burglar.  Speiden  v.  State,  8  Tex.  App.  156, 
<80  Am.  Rep.  lin. 

Bobbery* 

It  is  no  defense  to  a  prosecution  for  robbery  that 
•one  having  beard  of  the  practice  of  a  highwayman 
to  rob  a  certain  stage  accompanied  It  In  a  post- 
^eb^Lse  for  the  purpose  of  apprehending  him,  and 
^wheD  he  came  up  and  presented  a  weapon  and  de- 
manded money  gare  him  some,  and  then  with  a 
weapon  which  he  carried  for  that  purpose  and 
with  the  assistance  of  the  passengers  of  the  stage 
«aptax6d  the  robber.   Norden^  Osse,  Fost.  C.  L. 


Bat  where  several  persons  arranged  among  them- 
•«elve8  that  others  should  be  procured  to  rob  one 
of  them  who  should  be  stationed  at  a  designated 
pJaoe  in  the  highway  for  that  purpose,  with  a  view 
to  obtaining  the  reward  offered  for  the  appreben- 
«lon  of  robbers,  the  court  held  that  no  robbery 
oould  be  held  to  have  been  committed.  King  v. 
JfoDaniel,  VosL  a  L.  m,  2  East,  P.  G.  e6& 

No  robbery  can  be  held  to  have  been  committed 
If  the  victim  and  a  third  person  had  arranged  that 
the  former  should  meet  the  latter  and  defendant 
at  a  certain  place  and  go  through  the  form  of 
being  robbed  for  some  purpose  of  their  own.  Peo- 
ple V.  Qough,  50  Oal.  438. 

In  Bex  V.  Fuller,  Buss,  ft  B.  0. 0.  406,  it  seems  to 
have  been  held  that  giving  a  man  money  for  the 
purpose  of  apprehending  him  will  prevent  the  of- 
fense from  being  robbery. 

Iforoefitf. 

The  taking  of  property  from  a  bnllding  Is  not 

-ohanged  from  the  offense  of  larceny  in  a  building 

by  the  fact  that  a  police  officer  has  been  stationed 

-there  to  watch  and  see  the  thief  when  he  took  the 

property.    Com.  v.  Nott,  185  Mass.  209. 

Where,  for  the  purpose  of  determining  who  bad 
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been  committing  some  crimes,  a  police  officer 
feigned  drunkenness  and  pretended  to  fall  in  an 
alley  In  a  drunken  stupor,  and  while  so  lying  in  a 
perfectly  conscious  condition  defendant  came  up 
to  him  and  took  some  money  out  of  his  pocket,  he 
making  no  resistance,  it  was  held  that  there  was 
no  such  consent  as  to  prevent  the  taking  being 
larceny.  People  v.  Haneelman,  76  Oal.  400.  In  that 
case  the  court  says:  **We  do  not  think  there  is  such 
consent,  where  there  Is  mere  passive  submisBion  on 
the  part  of  the  owner  of  the  goods  taken  and 
no  indication  that  he  wishes  them  taker,  and  no 
active  measures  of  inducement  employed  for  the 
purpose  of  leading  into  temptation." 

Merely  furnishing  opportunities  to  commit  lar- 
ceny for  the  purpose  of  entrapping  the  one  who 
proves  guilty  will  not  prevent  his  conviction. 
Vamer  v.  State,  72  Ga.  746. 

The  mere  presence  and  pretended  assistance  of  a 
detective  will  not  relieve  one  from  the  result  of  his 
acts,  if  be  himself  does  all  that  is  necessary  to  con- 
stitute the  crime,  although  he  may  not  be  charge* 
able  with  what  is  done  by  the  detective.  State  v. 
Janeen,  22  Kan.  488. 

Where  one  has  been  notified  of  a  design  to  steal 
his  goods,  which  he  neither  ratified  nor  suggested, 
he  may  in  order  to  detect  the  thief  direct  an  agent 
to  encourage  the  design  and  afford  facilities  for 
the  completion  of  the  crime;  and  such  facilities 
will  not  affect  the  criminality  of  the  thief.  State 
V.  Duncan,  8  Bob.  (La.)  66Bi. 

If  one  pretending  by  way  of  artifice  to  be  an  ao- 
oomplice  but  believed  by  the  accused  to  be  a  real 
accomplice  performs,  at  the  Instance  of  the  owner 
of  the  goods,  acts  amounting  to  the  physical  con- 
stituents of  larceny,  the  pretended  accomplice  rep- 
sents  the  owner  and  not  the  accused,  although  the 
accused  may  have  concurred  in  the  acts  and 
thought  he  prompted  them,  and  therefore  for 
them  the  accused  cannot  be  held  guilty.  Williams 
V.  State,  55  Ga.  801.  In  that  case  the  court  says: 
^'Should  not  the  owner  and  his  agent  after  making 
everything  ready  and  easy  wait  passively  and  let 
the  wuuld-be  criminal  perpetrate  the  offense  for 
himself  in  each  and  every  essential  part  of  It? 
To  stimulate  unlawful  intentions  with  the  motive 
of  bringing  them  to  punishable  maturity  is  a  dan- 
gerous practice.** 

Where  a  slave  was  sent  with  some  money  to  a 
certain  place  where  the  owner  of  the  money  and 
others  were  lying  in  wait,  and  the  slave  was  ap- 
proached by  a  third  person,  who  was  seized  by  the 
owner  and  the  money  found  lying  on  the  ground, 
without  any  evidence  to  show  that  such  person  m- 
tended  to  take  it,  the  court  held  that  even  if  it  had 
been  found  In  his  possemlon  it  would  not  be  lar- 
ceny because  the  owner  had  consented  to  its  pass- 
ing into  his  possession.  Dodd  v.  Hamilton,  Tay- 
1or*s  N.  C.  Term  Bep.  31. 

If  the  property  Is  delivered  by  a  servant  to  the 
defendant  by  the  master's  directions  the  offense 
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eorresponded  with  the  police  aepartment  of 
Denver,  and  also  to  find  out  if  he  knew  any- 
thing about  the  First  National  Bank  robbery. 
That  he  met  Marshall,  and  learned  from  him 
that  the  chiefs  and  heads  of  the  police  de- 
partment in  Denver  were  his  friends,  and 
would  co-operate  with  him,  or  anv  one  he 
should  introduce,  in  any  unlawful  scheme, 
and,  upon  obtaining  promise  of  a  letter  of 
introduction  to  them  from  Marshall,  he  (Hoi- 
liday) ,  returned  to  St.  Louis  to  report  to  his 
superiors  what  he  had  done.  That  his  su- 
periors suggested  that  he  devise  a  scheme  to 
rob  an  express  company,  planning  such  rob- 
bery like  one  that  had  taken  place  in  Mis- 
souri.    On  the  0th  day  of  April  he  returned 


to  Kansas  City,  and,  on  meeting  MaT8hal> 
aeain,  he  told  him  that  he  had  a  friend  in* 
New  York  who  knew  a  messenger  who  ran 
out  of  Denver,  and  from  whom  he  could  get 
a  letter  to  such  agent ;  that  he  had  written 
for  the  letter,  and  it  would  be  in  Denver  in 
a  few  days.    That  Marshall  expressed  a  hope^ 
that  it  was  on  the  Denver  &  Rio  Grande. 
That  he  obtained  the  letter  of  introduction- 
to  James  Connor,  and  agreed  with  Marsliall 
to  let  him  know  where  he  was  stopping  in 
Denver,  and  to  wire  him  before  tlie  robbery, 
so  he  could  come  on  and  take  part.     On  hia- 
arrival  in  Denver,  and  on  the  12th  of  April, 
he  presented  his  letter  of  introduction  to- 
James  Connor,  and  stated  to  him  the  same- 


oennot  be  laroeDy.    Beg.  v.  Lawranoe,  4  Coz,  0. 0. 
488. 

If  the  owner  of  goods  consents  that  his  slave 
shall  deliver  them  to  a  third  person,  such  person 
eannot  he  guilty  of  larceny.  Dodge  v.  Brittain, 
Meigs,  84. 

If  the  design  is  originated  by  the  owner  there 
oan  be  no  theft,  but  if  it  is'originated  by  the  ao- 
eoMd  and  the  owner  merely  affords  an  opportunity 
and  provides  for  a  discovery  of  the  thief,  the  guilt 
will  be  complete.   Pigg  v.  State,  4B  Tex.  108. 

A  servant  who  appropriates  to  his  own  use 
money  which  his  master  has  marked  and  given  to 
a  third  person  to  purchase  goods  at  the  master^s 
shop  is  guilty  of  a  breach  of  trust  within  the  stat- 
ute, 30  Geo.  nL,  chap.  8fi;  King  v.  Whittingham.  2 
Leach,  a  C.  912;  King  v.  Headge.  Id.  lOSa.  But  he 
is  not  guilty  of  larceny,  because  the  money  cannot 
be  said  •to  have  been  taken  from  the  possession  of 
the  master.    King  v.  Bull,  8  Leaobu  C  0. 841. 

In  Saunders  v.  People.  88  Mich.  £18,  in  which  in 
obedience  to  a  request  made  to  an  ofSoBr  to  leave 
the  court-room  unlooked^ln  order  that  certain  pa- 
pers might  be  taken  from  it,  the  police  made  a 
plan  to  capture  the  would-be  thieves,  the  court 
makes  some  very  forcible  remarks  about  what  It 
calls  the  reprehensible  character  of  the  acts  of  of- 
ficers who  upon  being  notified  of  a  purpose  to 
commit  crime.  Instead  of  taking  steps  to  prevent  it, 
assist  and  encourage  It  for  the  purpose  of  arresting 
the  offender. 

In  Beg.  T.  Williams,  1  Oar.  *  K.  ISS,  defendant 
having  made  propositions  to  a  bar-tender  to  rob 
the  master's  till,  the  matter  was  communicated  to 
the  master  who  directed  the  servant  to  send  for 
defendant  and  carry  out  the  design.  The  defend- 
ant came  to  the  shop  and  according  to  agree- 
ment pretended  to  purchase  drinks  and  was  given 
an  excess  of  change  by  the  bar-tender,  a  part  of 
which  was  marked  'coin.  He  was  immediately 
afterwards  arrested  and  the  marked  money  being 
found  on  him  he  was  convicted  of  stealing. 

If  the  owner  of  property  on  being  informed  by 
his  servant  that  he  has  been  solicited  to  take  part 
in  a  robbery  of  the  master's  house,  tells  the  serv- 
ant to  carry  on  the  business  and  consents  to  his 
opemng  a  door  leading  to  the  premises,  and  also 
marks  property  and  lays  it  m  a  place  where  the  rob- 
bers are  expected  to  come  with  a  view  to  appre- 
hending them,  his  consent  will  not  be  a  defense  to 
an  indictment  against  the  robbers.  King  v.  Bg- 
ginton,  2  Bos.  ft  P.  806,  2  Leadh,  a  a  918,  2  Bast, 
P.  0. 404, 668.  In  that  case,  however,  the  offense  was 
held  not  to  be  burglary,  because  It  was  not  com- 
mitted in  a  place  capable  of  being  burglarized, 
and  the  discussion  of  the  effect  of  the  owner's  acts 
did  not  therefore  extend  to  the  question  of  whetbar 
bis  acts  prev^ted  the  offense  from  being  burglary, 
but  whether  they  prevented  it  from  betng  felony  at 
alUand  although  oneof  the  justioesdonbted  whether 
It  could  be  said  to  be  done  Invtto  domlM,  tbaotheti 
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'  thought  that  the  owner's  consent  did  not  take- 
away the  criminal  character  of  the  offense  and  tbe- 
prisoners  received  the  punishment  to  which  they 
would  have  been  liable  for  larceny.  The  court  sald^ 
**The  design  originated  with  the  prisoners  and  all 
that  the  owner  did  was  to  prevent  the  design  from, 
being  carried  into  undetected  execution.  Which 
differed  the  case  greatly  from  what  it  might  have- 
been  if  he  had  employed  his  servant  to  suggest  tli»* 
perpetration  of  the  offense  originally  to  the  pris- 
oners.*' 

It  Is  no  defense  to  an  indictment  for  soliciting  a» 
servant  to  rob  his  master,  that  Uie  servant  sought 
out  the  defendant  with  the  express  purpoee  of  re- 
ceiving a  solicitation  that  the  defendant  might  be* 
convicted.    Beg.  v.  Quail,  4  VosL  A  F.  Wn, 

SteoMng  dove. 

There  seems  to  have  beenjsome  difference  of  opin- 
ion upon  this  branch  of  the  question.  In  Tenner 
see  it  was  held  that  one  cannot  be  guilty  of  stealings 
a  slave  who  is  the  whole  time  under  the  control  of 
his  master  carrying  out  a  plan  to  entrap  the  sup- 
posed thief.    Kemp  v.  State,  11  Humph.  880. 

But  In  South  Carolina  it  was  held  that  the  fact 
that  the  owner  of  a  slave  consented  to  the  slave's^ 
apparently  consenting  to  go  with  one  who  was  try- 
ing to  steal  hiuL.  for  the  purpoee  of  apprehending 
the  thief,  is  not  sufficient  consent  to  deprive  theaot 
of  its  criminal  character.  State  v.  Ctovtagton,  t* 
BalLL.  668. 

Likewise  in  Texas  it  was  held  that  the  mere  fact 
that  the  owner  of  a  slave  who  learns  of  an  intent 
to  steal  him  directs  the  slave  to  appear  to  go  wlth> 
the  thief  for  the  purpose  of  procuring  his  anest* 
will  not  prevent  the  thiefs  conviction  if  he  aotn^ 
ally  appears  to  take  posseesion  of  the  slave  and 
carry  out  his  purpose.  Alexander  v.  State,  12  Tex. 
640. 

In  State  v.Jemagan,  Taylor's  N.  G.  Term  Bep. 
44,  which  was  an  indictment  tor  stealing  a  slaves  II 
was  said  that  there  could.be  no  stealing  of  tbeslava 
If  the  owner  through  his  agent  consented,  for  the 
purpose  of  apprehendmg  the  thief.  But  that  if 
the  accused  brought  a  stolen  slave  to  a  particu- 
lar  place  after  the  'assent  of  the  owner  had  been 
given,  but  In  pursuance  of  a  plan  matured  and 
partly  executed  before  that  time,  they  might  be 

oonvloted. 

TYadingwUhdaoe, 

A  proeeoutlon'  for  illegally  trading  with  a  slave 
will  not  be  prevented  by  the  fact  that  the  owner  of  ^ 
the  slave  gave  him  the  goods  and  then  went  along 
to-see  the  transaction,  that  he  might  procure  evi- 
dence against  the  guilty  party.  State  v.  Anone,  9r 
Nott  ft  McC  27. 

niat  the  master  gives  the  slave  property  for  the 
purpose  of  bemg  carried  to  the  defendant  for  sale 
or  barter,  will  not  preventhls  conviction  of  trading 
witha  slave.  State  t.  Sonnsrkalb,  2  Nott  *  Moa 
260;  State  v.  Stroud,  Id.  84i 
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In  reference  to  a  letter  to  an  agent.  That  he 
(Connor),  expressed  the  hope  that  it  was  over 
the  Denver  A  Rio  Grande.  That  on  the  18th 
of  April  he  met  Farley,  who  was  then  resi- 
dent manager  of  Thiers  Detective  Agency  in 
Denver.  "Told  Farley  I  had  a  talk  with 
Connor.  .  .  .  Up  to  this  time  I  had  done 
what  I  did  from  iDstructions  from  the  St. 
Louis  office.  After  this  I  was  under  instruc- 
tions from  Farley.  Question.  When  did  you 
first  discuss  Uie  plan  of  the  robbery,  and  with 
whom  did  you  first  talk  about  the  plan  of 
operations  to  rob  this  road  ?  Answer.  I  think 
it  WEB  with  Mr.  Farley  at  81  and  Curtis. 
We  discussed  the  D.  <&  R  O.  road,  when  I 
told  him  what  I  had  learned  from  the  defend- 


ants." That  a  letter  was  prepared  in  Mr. 
Farley's  office,  with  the  consent  of  the  offl> 
cars  of  the  company,  purporting  to  be  writ- 
ten by  one  William  8.  Buell,  of  New  York, 
to  Icon,  an  express  agont  in  the  employ  of 
the  Denver  &  Rio^ruiide  ExpresR  Company, 
introducing  to  him  Mr.  Holliday  as  Joe 
Ward.  That  plans  were  devised  between 
HoUidav  and  Connor  to  cany  out  the  rob- 
bery. Mr.  Farley  testifies  that  on  the  night 
of  the  18th  of  April,  after  meetine  Holliday, 
he  saw  Mr.  Gillooly,  treasurer  of 'the  Denver 
&  Rio  Grande  Railroad  Company,  and  told 
him  what  Holliday  had  said  ;  and.  it  appeara 
from  the  evidence,  from  that  time  on,  the- 
company,  through  its  officers,  not  only  con- 


Offertng  hribt. 
The  offer  of  a  bribe  upon  the  suggestion  of  an  of- 
floer  that  be  will  aocept  it  is  not  punishable.   O*- 
Brlen  ▼.  State,  0  Tex.  A  pp.  866. 

Coicntet/ettfn<7- 
In  Reg.  V.  Bannen,  1  Oar.  ft  K.  28S,  Z  Moody,  C.  C 
800.  after  an  order  bad  been  given  for  the  construo- 
tlOD  of  dies  from  whicb  shilUDgs  could  be  struck, 
the  one  receivlofr  it  communicated  tbe  fact  to  the 
Qffioera  of  tbe  mint,  and  Ihey  told  him  to  proceed 
and  fill  the  order  which  was  done,  and  then  the  one 
gtvtoflr  Uie  order  was  convicted  of  felony. 

lUuivlng  itolen  goodtu 

l^ere  la  an  Bngliah  case  upon  this  subject  which 
perhaps  meted  out  Justice,  but  looking  at  the  facts 
of  tbe  case  it  is  difficult  to  see  upon  what  ground 
the  conviction  was  had. 

A  boy  stole  brass  from  his  master  and  having 
been  detected  It  was  taken  from  him,  but  restored 
to  him  for  the  purpose  of  permittlog  him  to  sell  It 
to  one  to  whom  he  had  previously  sold  such  things. 
In  order  to  prosecute  the  latter.  After  he  had  pur- 
chased the  property,he  was  arrested,oonvioted,  and 
sentenced  for  feloniously  receiving  property  which 
he  knew  to  have  been  stolen.  Beg.  v.  liiyons.  Oar.  ft 
M.  237. 

Tn  Beg.  T.  Dolan,  0  Ooz,  G.  0. 419,  however,  it  was 
held  that  If  stolen  goods  are  restored  to  the  posses- 
sion of  the  owner  and  he  returns  them  to  the  pos- 
session of  the  thief  for  the  purpose  of  enabling  him 
to  sell  them  to  a  third  penon,  such  person  although 
he  buys  the  goods  cannot  be  convicted  of  receiving 
itoleo  property.  By  that  case  Beg.  v.  Lyons,  su- 
pra, was  overruled. 

So  where  a  boy  was  searched  by  a  policeman  at 
the  instance  of  his  master  and  a  cigar,  die  prop- 
erty of  the  master,  found  on  him.  and  then  live 
other  cigars  were  given  him  and  he  was  directed  to 
give  them  to  accused  which  he  did,  and  then  ac- 
cused was  arrested  for  receiving  stolen  property, 
the  court  held  that  he  could  not  be  convicted  on 
the  charge.  Beg.  v.  Hancock,  U  Oox,  a  a  119, 28 
Moak,  Bng.  Bep.  664. 

FallM  pretenses. 
It  is  no  defense  to  an  indictment  for  obtaining 
money  by  false  pretenses  that  the  one  from  whom 
It  was  obtained  had  laid  a  plan  to  entrap  the  de- 
fendant Into  the  offense.  Bex  v.  Ady,  7  Oar.  ft  P. 
140.  In  that  case  a  clergyman  having  received  a 
letter  purporting  to  cnme  from  James  Laurie, 
which  promised  valuable  information  for  certain 
compensation,  took  the  letter  to  defendant  who 
falsely  represented  himself  to  be  a  partner  of  Laurie 
and  to  be  entitled  to  receive  the  money.  Tbe  mon- 
ey was  given  to  bim  and  the  information  received 
which  proved  valueless,  and  defendant  was  then 
prosecuted  for  obtaining  the  money  by  false  pre- 
tenses. The  trap  seems  to  have  been  in  showing 
tbe  letter  to  defendant  in  order  to  give  him  an  op* 
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portunity  to  claim  the  oompensation,  but  whether 
this  is  so  or  not  is  not  clearly  brought  out  in  the 
report  of  the  case.  The  report  upon  this  pomt  Is  In 
fact  very  unsatisfactory. 

Putting  away  forged  fnaencmcfits. 

An  indictment  for  disposing  of  and  putting  away 
forged  bank  notes  cannot  be  defeated  by  showing 
that  tbe  notes  were  purcbased  by  persons  wbo. 
knew  tbem  at  the  time  to  be  forged  and  procured 
tbem  at  their  own  solicitation  as  agents  for  the 
bank  for  the  very  purpose  of  bringing  the  offend- 
ers to  Justice.  Bex  v.  Holden,  2  Leach,  C.  C.  1019, 4- 
Taunt.  884,  Buss,  ft  B.  a  a  164. 

OhtCmetffiff  raOieay  trade 

Where  an  employ^  of  a  railway  company,  for- 
the  purpose  of  entrapping  a  third  penon  into  tbe 
commission  of  a  crime  which  would  send  him  to 
the  penitentiary.  Invited  him  to  go  up  the  track 
with  him,  in  the  meantime  informing  another  em- 
ploy6  of  the  design  and  then  after  procuring  liq- 
uor the  two  went  along  the  track  and  were  followed, 
by  the  other  employe  and  an  oflloer  who  found 
a  railway  tie  on  the  track  and  arrested  the  defend- 
ant,  it  was  held  if  the  tie  was  placed  on  tbe  track 
by  the  employ^  the  fact  that  the  defendant  con- 
sented to  it  would  not  constitute  an  offense  for 
which  defendant  could,  be  convicted.  State  v. 
Douglass,  44  Kan.  818. 

ConMpiraev* 

A  conspiracy  to  commit  burglary  Is  committed* 
when  the  agreement  is  made,  and  the  eonspiratora 
may  then  be  convicted  unless  it  is  shown  that  tbe 
owner  of  the  properl^y  or  the  detective  created  the 
origfna  1  Intent  or  agreement  to  commit  the  offense. 
Johnson  v.  State,  8  Tex.  A  pp.  608. 

There  can  be  no  conspiracy  between  one  oontem- 
plating  a  crime  and  one  who  has  undertaken  to  en- 
trap him  and  enteis  into  the  plan  for  that  purpose. 
Woodworth  v.  State,  80  Tex.  App.  876. 

StMng  obssens  v'r^nts  and  lotiery  Uekets, 

It  is  no  defense  to  an  indictment  for  selling  oIk 
scene  prints  that  the  buyer  requested  to  have  them 
shown  him  and  purchased  some  for  the  purpose  of 
prosecuting  the  seller.   Beg.  v.  Oarllle,  1  Cox,  a  C 

In  People  v.  Noelke,  94  N.  Y.  IST,  46  Am.  Bep.  128^ 
a  person  bought  a  lottery  ticket  for  the  purpose  of 
securing  tbe  conviction  of  the  seller  of  a  violation 
of  the  statute  against  selling  them.  Tbe  defendant 
did  not  rely  upon  tbe  fact  that  tbe  offense  had  not 
been  committed  because  of  the  facts,  but  did  rely 
upon  the  contention  that  the  purchaser  was  an  ao- 
complice,  upon  whose  uncorroborated  testlmonya. 
conviction  could  not  be  had.  But  the  court  over^ 
ruled  this  contention. 
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«ented  that  their  property  might  be  taken, 
but  co-operated  with  the  witness  Holliday, 
through  Farley,  in  perfecting  plans  by  which 
such  taking  miglit  be  accomplished.  Mr. 
•Gillooiy  testifies  that  ^'Holliday  was  in  the 
employ  of  Thiel's  Agcn«y.  Thiel  was  in 
our  employ.  Whatever  Mr.  HolHday  did 
was  being  done  with  the  full  knowledge  and 
<;onsent  of  the  company.  This  scheme  was 
being  worked  for  nearly  a  month.  ** 

To  constitute  the  crime  of  larceny  at  com- 
mon law  there  must  be  a  trespass, —that  is, 
•a  taking  of  property  without  the  consent  of 
the  owner,— coupled  with  an  intent  to  steal 
the  property  so  taken.  It  is  therefore  evi- 
•dent  that  the  crime  is  not  committed  when, 
with  the  consent  of  the  owner,  his  property 
is  taken,  however  guilty  may  be  «the  taker's 
purpose  and  intent.  This  is  the  accepted 
•doctrine,  as  laid  down  by  the  various  text- 
writers  on  criminal  law.  Mr.  Bishop,  dis- 
cussing this  principle  in  the  fifth  edition  of 
his  work  on  Criminal  Law  (sec.  262) ,  says : 
^  The  cases  of  greatest  difficulty  are  those  in 
which  one,  suspecting  crime  in  another,  lays 
a  plan  to  entrap  him.  Consequently  even  if 
there  is  a  consent,  it  is  not  within  the  knowl- 
edge of  him  who  does  the  act.  Here  we  see, 
from  principles  already  discussed,  that  sup- 
posing the  consent  really  to  exist,  and  the 


case  to  be  one  in  which,  on  general  doc- 
trines, the  consent  will  take  away  the  crim* 
inal  quality  of  the  act,  there  is  no  legal  crime 
committed,  hough  the  doer  of  the  act  did 
not  know  of  the  existence  of  the  circumstance 
which  prevented  the  criminal  quality  from 
attaching."  2  Archbold,  Crim.  Pr.  &  Pi. 
1181 ;  2  Russell,  Crimes.  190 ;  3  Chittj,  CrioL 
L.  925;  1  Whart.  Crim.  L.  §  914.  To  the 
same  effect  is  the  uniform  current  of  the  de- 
cisions.  In  the  case  of  Beg.  y.  Johnson,  Car. 
&  M.  218,  it  was  held  that,  where  a  servant 
pretended  to  concur  with  two  persoDS  who 
proposed  to  rob  his  master's  house,  and  act- 
ing under  the  advice  of  the  police  he  opened 
the  door  for  them  to  enter,  there  could  be  no 
conviction  of  burglary.  Of  the  same  pur- 
port is  the  case  of  Mien  y.  State,  40  Ala. 
384,  91  Am.  Dec.  476,  wherein  il  is  said : 
"'  Where  the  proof  showed  that  the  prisoner 
proposed  to  a  servant  a  plan  for  robbing  his 
employer's  office  by  night ;  that  the  servant 
disclosed  the  plan  to  his  employer,  by  whom 
it  was  communicated  to  the  police ;  that  the 
master,  acting  under  the  instructions  of  the 
police,  fumiSied  the  servant  with  the  keys 
of  his  office  on  the  appointed  night ;  that  the 
servant  and  the  prisoner  went  together  to  the 
office,  where  the  servant  opened  the  door  with 
the  key,  and  they  both  entered  through  the 


SeSUno  tUjuor, 

It  is  somewhat  surprlslDR  that  bo  few  cases  have 
■arisen  in  whloh  proeecutioDS  for  illegal  liquor  sell- 
in  ir  have  been  defended  on  the  ground  that  the 
liquor  was  prooured  for  the  purpose  of  supportinir 
«  proseoutioD. 

In  a  New  York  case  it  was  held  that  the  fact  that 
the  board  of  excise  hired  persons  to  purchase 
liquor  for  the  purpose  of  determining  violatioos  of 
the  law  will  not  prevent  the  prosecution  of  the 
-seller  If  he  violates  the  law  by  selling  to  thorn.  On- 
ondaga County  Oomrs.  v.  Backus,  89  How.  Pr.  88. 
Id  that  case  the  board  of  commissioners  were  pros- 
•ecutors,  and  the  defense  was  that  they  could  not 
recover  beca  use  they  were  particejpB  criminie.  The 
•court  says  this  is  not  a  good  defense,  and  while  the 
question  of  the  solicitation  to  commit  the  crime 
was  not  distiootly  raised  as  a  defense,  the  court 
(says  of  that  question:  '*Bven  if  inducements  to 
commit  crime  could  be  assumed  to  exist  Id  this 
•case,  the  allegation  of  the  defendant  would  be  but 
the  repetition  of  the  plea  as  ancient  as  the  world, 
and  first  Interposed  in  Paradise:  *The  serpent  be- 
4nil led  me  and  I  did  eat.*  That  defense  was  over- 
ruled by  the  great  Lawgiver,  and  whatever  estimate 
we  may  form,  or  whatever  Judgment  pass  upon  the 
•character  or  conduct  of  the  tempter,  this  plea  has 
never  since  availed  to  shield  crime  or  give  indem- 
nity to  the  culprit,  and  It  is  safe  to  say  that  under 
any  code  of  dvilized,  not  to  say  Christian,  ethics.  It 
•never  will." 

A  city  is  not  estopped  from  prosecuting  a  liquor 
bond  by  the  fact  that  the  evidence  of  the  violation 
of  it  was  procured  by  a  police  oflBcer  who  was  sent 
by  the  chief  of  police  to  ascertain  if  the  defendant 
was  selling  unlawfully  and  to  purchase  some  liquor 
tf  be  was  so  doing,  which  instructions  were  obeyed. 
Tripp  V.  Flanlgan.  10  R.  1. 128. 

The  fact  that  the  liquor  was  purchased  by  one  who 
was  hired  to  prooore  It  for  the  purpose  of  a  pros- 
eoation  wlU  not  prevent  a  oonvlotfon  If  no  public 
t»llloers  were  concerned  in  sebding  to  the  defendant 
for  the  liquor.    People  v.  Murphy,  86  Mich.  4L 

Wharton  In  a  naU  In  10  Fed.  Bep.  09,  cites  two 
eases  on  the  subject  which  seem  to  take  opposite 
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I  sides  of  the  question.  In  Bex  v.  Tltley,  Ixmdon 
Law  Times,  July  80, 1881,  a  oonvlotion  was  sofitaloed 
where  the  sale  was  Induced  by  theadroltneasof  the 
detective,  while  In  Blaikle  v.  Linton,  18  Scott,  L.  R. 
688,  a  similar  conviction  was  set  aside,  on  the 
ground  that  the  offense  was  the  production  of  the 
solicitation. 

Of ensst  ooaiiut  themoBM, 

Decoy  letters  have  been  so  largely  used  to  detect 
the  commission  of  offenses  against  the  malls  that 
cases  have  become  numerous  in  which  the  question 
of  their  effect  has  been  considered. 

The  uoe  of  decoy  letters  by  government  Inspec- 
tors is  Justifiable  for  the  purpose  of  ascertaining 
depredators  upon  the  mails.  United  States  v. 
Dorsey.  40  Fed.  Bep.  762. 

The  fact  that  a  letter  which  is  stolen  from  the 
mail  was  a  decoy  letter  is  no  defense.  IJnlted 
States  V.  Gottingham,  2  BUtohf.  470. 

A  mall  carrier  cannot  escape  prosecution  under 
the  United  States  statute  prohibiting  the  stealing 
of  letters  committed  to  the  post,  by  the  fact  that 
the  letter  for  the  taking  of  whloh  he  was  Indicted 
was  placed  in  the  mail  by  the  post-oflBce  autiiorities 
as  a  decoy  to  determine  who  was  responsible  for 
the  disappearance  of  letters  while  passing  over  that 
route.    United  States  v.  Foye,  1  Curt,  a  G.  86i. 

The  fact  that  circulars  concerning  lotteries  are 
sent  in  response  to  decoy  letters  will  be  no  defense 
to  the  one  sending  them.  United  States  v.  Moore, 
19  Fed.  Bep.  80. 

The  fact  that  letters  containing  information  as 
to  where  lewd  pict.ures  can  be  obtained  were  sent 
in  response  to  Inquiries  by  government  detectives 
does  not  relieve  the  act  of  Its  criminal  <diaracter  if 
the  Inquiries  did  not  solicit  defendant  to  send  the 
Information  through  the  mails.  United  Statea  v. 
Grimm,  60  Fed.  Bep.  638. 

But  a  conviction  for  sending  unmallable  letters 
through  the  malls  cannot  be  had  when  they  art 
sent  in  answer  to  a  decoy  letter  written  by  a  gov- 
ernment detective  which  Invited  correspondence 
and  enclosed  stamps  for  a  reply.  United  States  y. 
Adams,  60  Fed.  Bep.  674 
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door,  mnd  were  amfted  in  the  houee  by  the 
police,;— held,  thai  there  could  be  oo  convlc- 
tion  of  burglary.*  In  the  case  of  Speiden  ▼. 
State,  8  Tex.  App.  156,  80  Am.  Bep.  126, 
the  defendant  waa  indicted  for  burglary  b;^ 
breaking  into  a  bank  with  intent  to  commit 
theft.  The  court  says :  **  In  the  case  at  bar 
the  detectives  cannot  be  considered  in  any 
other  light  than  as  the  servants  and  agents 
of  the  bankers,  Adams  &  Leonard.  They 
(the  detectives)  had  the  legal  occupancv  and 
<x>ntrol  of  the  bank.  Two  of  them  made  ar- 
raDgemeuts  with  defendant  to  enter  it,  and 
defendant,  when  arrested,  had  entered  the 
hank  at  the  solicitation  of  those  detectives, 
who  were  rightfully  in  possession,  with  the 
consent  of  the  owners.  This  cannot  be  burg- 
lary in  contemplation  of  law,  however  much 
Che  defendant  was  guilty  in  purpose  and  in- 
tent. "  In  Dodge  v.  Brittain,  Meigs,  88,  it  is 
e&id:  **  Receiving  goods,  with  the  owner's 
<x>nflent,  from  his  servant,  is  not  larceny,  it 
being  of  the  essence  of  the  offense  that  the 
floods  be  taken  against  the  will  of  the  owner, 
Sneito  domirio.^  Of  the  same  purport  are 
Kemp  V.  State,  11  Humph.  820;  State  v. 
Vhambere,  6  Ala.  855 ;  Zink  v.  PeapU,  77  N. 
Y.  114,  83  Am.  Rep.  589 ;    VniUd  Statee  v. 


WMttier,  5  Dill.  85;  StaU  r.  Otmngton,  9 
Bail.  L.  569 ;  and  numerous  other  cases  that 
might  be  cited. 

Counsel  for  the  people  concede  the  sound- 
ness of  the  doctrine  as  above  announced,  but 
seek  to  escape  its  application  upon  the  ground 
that  the  plaintiffs  in  error  were  not  prose- 
cuted for  stealing  from  the  railway  company, . 
and  therefore  the  attitude  of  the  company 
made  no  difference.  In  other  words,  it  is 
contended  that  the  conspiracy  to  do  an  act 
constitutes  a  crime,  although  the  act  to  ac- 
complish which  the  conspiracy  is  formed 
would  not  be  unlawful  if  committed.  To 
state  the  proposition  is  to  refute  it.  We  think 
the  law  applicable  to  this  case  is  clearly  and 
correctly  stated  in  the  case  of  Johnson  v. 
State,  8  Tex.  App. 598.  The  court  says :  ''The 
fact  of  such  conspiracy  once  being  estab- 
lished, the  subsequent  consent  of  the  owner 
(or  those  acting  for  him)  for  the  conspirators 
to  enter  the  building  will  not  affect  their 
guilt  in  the  least,  unless  the  evidence  shows 
that  Higffins  and  Garwood,  or  the  detective 
employed  by  them,  suggested  the  offense,  or 
in  some  way  created  the  original  intent  or 
agreement  to  commit  the  offense  as  charged. " 
In  the  case  of  Saundere  y.  Fe<^,  88  Mich. 


niere  has  been  some  dispute  as  to  how  far  a  let- 
ter diieoted  to  a  flctitlooB  address  was  within  the 
tirotectlon  of  the  statutes. 

In  United  States  v.  Denlcke,  85  VeA.  Bep.  407,  it 
was  held  that  a  letter  addresBed  to  a  flotitlous  ad- 
4lresB  was  not  within  the  provlslonB  of  the  CTnited 
States  statutes. 

But  the  welirht  of  authority  upon  that  question 
Is  the  other  way* 

In  Bates  v.  United  States.  11  Blss.  70,  ft  was  held 
that  the  mere  fact  that  the  letters  to  a  person  who 
bad  asBomed  a  fictitiouB  name  were  addressed  to 
each  name  was  no  defense,  but  the  effect  of  the  de- 
«07  letters  which  were  used  to  Induce  them  to  do 
flo  Is  not  stated. 

Tbe  case  Is  within  the  provisions  of  the  statutes 
alshouRh  the  letter  was  a  decoy  and  was  addressed 
to  a  person  having  no  existence.  United  States  v. 
Betbea,  44  S^ed.  Bep.  SOB. 

In  Beff.  V.  Gardner,  1  Oar.  ft  K.  (K8,  to  test  the 
lionesty  of  a  post-mistress  an  oflBoer  of  the  post- 
oflloe  placed  marked  money  in  an  envelope  and  di> 
rected  It  to  a  fictitious  address,  the  post-mistress 
took  the  money  and  was  Indicted  for  larceny  and 
-for  stealing  a  post  letter  contrary  to  the  statute, 
and  It  was  held  that  the  count  for  steallmr  a  post 
letter  would  not  He,  but  that  she  was  guilty  of 
larceny.  That  case,  however,  seems  not  to  be  In 
aooord  with  that  of  Beg.  v.  Newqy,  stated  In  afoot- 
note  to  page  620,  in  which  money  was  put  Into  a 
-folded  paper  and  directed  to  a  fictitious  address 
and  not  postmarked.  It  was  stolen  by  the  defend- 
-ant  and  he  was  given  a  punishment  greater  than 
tbe  Indiotment  for  larceny  would  have  warranted. 
^nd  In  Beg.  v.  Tonng,  2  Oar.  ft  K.  406,  1  Den.  a  C 
liMs  Beg.  V.  Gterdner,  Mupra,  was  overruled,  and  It 
'was  held  that  a  letter  would  not  be  prevented  from 
lielng  a  post  letter  because  it.contalned  a  fictitious 


The  latter  case  further  held  that  a  letter  regu- 
larly dropped  In  a  box  with  postage  paid  Is  a  post 
letter  within  the  protection  of  the  Bngllsh  statutes. 

There  has  also  been  considerable  uncertainty  as 
-to  when  a  letter  was  a  poet  letter  within  the  mean- 
-togr  of  the  statutes. 

Where,  while  an  employ^  who  was  engaged  In 
sorting  letters  had  turned  away  for  a  moment,  a 
-decaf  letter  was  placed  In  the  package  and  he  sub- 
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sequently  took  It,  It  was  held  that  he  could  not  be 
convicted  of  stealing  a  post  letter,  but  that  be 
could  be  convicted  of  larceny  of  the  money  con- 
Ulned  In  It.  Beg.  v.  Bathbone,  Gar.  ft  M.  820,  2 
Moody,  a  C.  8ia 

Where  the  letter  was  passed  into  the  post-offlce 
by  Inspectors  In  an  irregular  way  for  the  purpose 
of  testing  tbe  honesty  of  an  employ 6  and  secretly 
pat  m  his  way.  It  was  held  not  within  the  pi'otec- 
tlon  of  the  Bngllsh  statutes.  Beg.  v.  Shepherd,  2 
Jur.  N.  S.  06, 25  L.  J.  M.  C.  SB,  Dears,  C.  C.  606. 

A  decoy  package  which  Is  not  Intended  to  be 
mailed,  but  to  be  put  Into  a  receptacle  for  unmall- 
able  matter  whiob  it  was  the  duty  of  employes  to 
examine  and  forward  to  the  dead-letter  oflBoe  If  it 
contained  anything  of  value.  Is  not  within  the  pro- 
visions of  United  States  statutes  relating  to  the 
punishing  of  offenses  against  the  malls.  United 
States  V.  Bapp,  80  Fed.  Bep.  818. 

The  letter  is  not  intended  to  be  conveyed  by 
mail  wltbin  the  meaning  of  the  statute,  when  the 
postal  authorities  acting  in  co-operation  with  the 
sender  intended  after  the  letter  was  put  into  the 
mail  to  resume  possession  of  It  themselves  or  to 
permit  the  sender  to  do  so  before  it  reached  the 
hands  of  any  carrier  or  messenger,  or  other  postal 
employe  for  delivery  to  the  proper  person.  United 
States  V.  Matthews,  IL.  B.  A.  104. 86  Fed.  Bep. 80Ql 

But  if  there  is  no  Intention  to  intercept  a  letter 
before  It  Is  delivered  to  the  one  to  whom  It  is  ad- 
dressed. It  Is  immaterial  that  it  was  not  ported  at 
the  office  where  It  Is  postmarked,  but  was  delivered 
by  the  Inspector  at  tbe  delivery  office  and  placed 
by  the  postmaster  with  other  mall  to  be  sorted. 
Walster  v.  Unlred  States,  42  Fed.  Bep.  891. 

In  United  States  v.  Whlttier,  5  Dill.  86, 18  Alb.  L. 
J.  110,  it  was  held  that  the  provision  of  the  United 
States  Statute  which  prohibits  the  use  of  the  mall 
for  sending  obscene  literature  was  not  violated  by 
sending  addressed  to  a  fictitious  person  In  reply  to  a 
decoy  letter.  Information  as  to  where  could  be  ob- 
tained the  means  of  preventing  conception,  but 
which  on  ito  face  gave  no  information  as  to  what 
such  means  were.  Tbe  decision  Is,  however,  ex- 
pressly put  upon  the  ground  that  the  particular 
act  charged  In  the  indictment  did  not  come  within 
the  language  of  the  statute.  H.  P.  F. 
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218,  the  defendant  was  convicted  of  break! n 
and  entering  by  nif^ht  a  court-room,  an 
feloniously  taking  tlierefrom  certain  bonds. 
The  defendant  Baunders  was  a  lawyer,  and 
it  was  shown  in  evidence  that  he  asked  Webb, 
a  policeman,  to  leave  the  door  of  the  court- 
room unlocked  in  order  that  he  might  get  the 
bonds,  and  that  Webb,  after  consulting  with 
his  superior  officer,  consented,  and  then  lay 
in  wait,  and  caught  one  Moylan  removing 
the  papers.  The  supreme  court  of  Mich- 
igan, composed  of  Judges  Campbell,  Cooley, 
Marston,  and  Graves,  reversed  the  conviction, 
and  severely  denounced  the  conduct  of  the 
officers  in  conniving  with  persons  suspected 
of  criminal  designs,  for  the  purpose  of  ar- 
resting them  in  the  commission  of  the  of- 
fense. Judge  Marston,  concurring  in  a  sep- 
arate opinion  (pages  221,  222),  says:  "The 
course  pursued  bv  the  officers  in  this  case 
was  utterly  indefensible.  Where  a  person 
contemplating  the  commission  of  an  offense 
approaches  an  officer  of  the  law,  and  asks 
his  assistance,  it  would  seem  to  be  the  duty 
of  the  latter,  according  to  the  plainest  prin- 
ciples of  duty  and  Justice,  to  decline  to  ren- 
der such  assistance,  and  to  take  such  steps  as 
would  be  likely  to  prevent  the  commission  of 
the  offense,  and  tend  to  tbe  elevation  and  im- 
provement of  the  would-be  criminal,  rather 
than  to  his  furtlier  debasement.  Some  courts 
have  gone  a  great  way  in  giving  encourage- 
ment to  detectives  in  some  very  questionable 
methods  adopted  by  them  to  aiscover  the 
guilt  of  criminals,  but  they  have  not  yet 
gone  so  far,  and  I  trust  never  will,  as  to  lend 
aid  or  encouragement  to  officers  who  may, 
under  a  mistaken  sense  of  duty,  encourage 
and  assist  parties  to  commit  crime,  in  order 
that  they  may  arrest  and  have  them  punished 
for  so  doing.  The  mere  fact  that  the  person 
contemplating  the  commission  of  a  crime  Is 
Bupposed  to  M  an  old  offender  can  be  no  ex- 
cuse, much  less  a  justification,  for  the  course 
adopted  and  pursued  In  this  case."  Camp- 
bell, Oh.  t/.,  also  concurring  (at  page  228), 
said:  ** Assuming  that  there  is  not  in  the 
record  full  evidence  of  such  an  invitation  to 
enter  the  clerk's  office  as  would  conclusively 
show  there  was  no  breaking,  the  encourage- 
ment of  criminals  to  induce  them  to  commit 
crimes,  in  order  to  get  up  a  prosecution 
aeainst  them,  is  scandalous  and  reprehensi- 
ble." We  feel  warranted  in  quoting  thus 
fully  from  these  opinions  because  the  views 
therein  expressed  are  specially  pertinent  to 
the  facts  in  this  case,  and  because  of  the  uni- 
versally recognized  learning  and  ability  of 
the  eminent  jurists  who  announced  them. 
In  the  case  under  consideration,  the  only  evi- 
dence of  the  inception  of  the  scheme  to  rob 
the  express  company  is  that  of  Holliday, 
who  states  that  it  was  instigated  by  his  su- 
periors at  St.  Louis,  and  by  him  suggested 
to  the  plaintiffs  in  error.  It  further  appears 
that  before  the  consummation  of  the  conspir- 
acy the  officers  of  the  express  company  were 
informed  of  and  consented  to  the  scheme; 
hence,  under  the  foregoing  authorities,  the 
prosecution  cannot  be  sustained.  We  do  not 
wish  to  be  understood  as  intimating  that  the 
services  of  a  detective  cannot  be  legitimately 
employed  in  the  discovery  of  the  perpetrators 
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of  a  crime  that  has  been,  or  is  being,  com* 
mitted,  but  we  do  say  that  when,  in  their 
zeal,  or  under  a  mistaken  sense  of  duty,  de» 
tectivea  suggest  the  commission  of  a  crime, 
and  instigate  others  to  take  part  in  its  com- 
mission in  order  to  arrest  them  while  in  the 
act,  although  the  purpose  may  be  to  capture 
old  offenders,  their  conduct  is  not  only  i«p- 
rehensible,  but  criminal,  and  ought  to  be  re* 
buked,  rather  than  encouraged,  by  the  courts. 
And,  accepting  the  version  of  the  witness 
Holliday  as  true,  it  shows  a  state  of  facts^ 
that  can  have  no  place  in  the  decent  admin- 
istration of  justice. 

The  witnesses  Farley  and  Newcome  weie^ 
permitted,  over  objection,  to  testify  to  stata- 
ments  niade  to  them  by  the  witness  Holliday, 
not  made  in  the  presence  of  plaintiffs  in  er> 
ror,  or  either  of  them.    This  was  hearsays 
evidence,  and  clearl}'  inadmissible.     Coun* 
sel  for  the  people  attempt  to  justify  the  ad- 
mission of  this  testimonv  upon  the  ground 
that  the  testimony  of  Holliday  was  attacked 
on   cross-examination,    and   his  credibility 
questioned,  and  therefore  the  people  had  a. 
right  to  corroborate  him  in  this  manner ;  as- 
serting that  such  procedure  was  in  conformity^ 
to  well -established  authorities.     No  author- 
ity is  cited,  and  upon  a  full  and  careful  re- 
search we  feel  safe  in  asserting  that  no  au- 
thority can  be  found  that  will  sanction  the 
admission  of  this  evidence.     In  the  language- 
of  Buller,  J.  (King  v.  Parker,  3  Dougl.  244), 
**  it  is  now  settled  that  what  a  witness  said, 
not  upon  oath,  would  not  be  adniis.<tible  to 
confirm  what  he  said  upon  oath. "    Grecnleaf, 
in  his  work  on  Evidence  (volume  1,  §  409), 
says:    *'But  evidence  tliat  he  has,  on  other 
occasions,  made  statements  similar  to  what  he 
has  testified  in  the  cause,  is  not  admissible.* 
In  BM  V.  Backl€y,  28  Wend.  50,  Bronson, 
c7.,  in  a  very  exhaustive  opinion  on  this  sub- 
ject, says:    "But  as  a  general,  and  almost 
universal,  rule,  evidence'of  what  the  witness 
has  said  out  of  court  cannot  be  received  to 
fortify  his  testimony.    It  violates  a  first  prin- 
ciple in  the  law  of  evidence  to  allow  a  par^ 
to  be  affected,  either  in  his  person  or  his 
property,  by  the  declarations  of  a  witness 
maae  without  oath.    And,  besides,  it  can  be 
no  confirmation  of  what  the  witness  has  said 
on  oath,  to  show  that  he  has  made  similar 
declarations  when  under  no  such  solemn  ob- 
ligation to  speak  the  truth.    It  is  no  answer 
to  say  that  such  evidence  will  not  be  likely 
to  gain  credit,  and  consequently  will  do  no 
harm.    Evidence  should  never  be  given  to  & 
lury  which  they  are  not  at  liberty  to  be- 
lieve."   The  only  exception  to  this  rule,  as 
stated  by  Greenleaf  in  the  section  above  cited, 
is  **  where  a  design  to  misrepresent  is  charged 
upon  the  witness  in  consequence  of  his  rela- 
tion to  the  party  or  the  cause,  in  which  case 
it  seems  it  may  be  proper  to  show  that  he 
made  a  similar  statement  before  that  relation 
existed."    At  the  time  of  the  admission  of 
the  testimony  the  plaintiffs  in  error  had  made 
no  attempt  to  impeach  the  witness  Holliday, 
nor  did  they  at  any  time  do  more  than  to 
deny  his  statements,  when  on  the  stand  as 
witnesses  in  their  own  behalf.    The  witnesses. 
Farley  and  Newcome  testified  that  tliey  bad 
no  personal  knowledge  of  the  facts  stated  b^ 
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Sollidav,  and  were  simply  repeating  the 
-fltoiT  told  by  him.  The  harmf  ulness  of  this 
can  be  readily  seen.  The  witness  Farley  was 
at  the  time  holding  an  important  official  po- 
fiition.  He  was  a  respectable  citizen,  and 
possessed  the  confidence  of  the  community, 
and  the  repetition  by  him  of  Holiday's  story 
might  give  it  a  weight  and  credibility  greater 
than  would  have  attached  to  it  when  told ' 


alone  by  Holliday.  Howeyer  this  may  be, 
the  admission  of  this  testimony  was  so  vio- 
lative of  every  rule  of  evidence  that  in  itself 
it  would  compel  a  reversal  of  the  case,  and 
it  becomes  unnecessary  to  notice  the  further 
objections  so  fully  argued  by  counsel. 

For  the  reasons  given,  the  judgment  toiU  be 
rewned. 


PENNSYLVANIA  SUPREME  COURT. 


COMMONWEALTH  of  Pennsylvania 

V. 

Herschel  H.  HOLLISTER,  Appt. 

(107  Fa.  18.) 

1.  Active  iMkrtieipation  In  plajming^  » 
Iblonioiis  talring  of  money  followed  by  an 
actual  taklntr  by  a  part  of  the  confederatee  in 
pureaanoe  of  the  plan  will  vrarrant  a  oon  miction 
of  Jaroeoy,  although  accused  was  not  presoDt 
when  the  orlme  was  actually  committed. 

1^«  A  eonvietion  of  larceny  will  not  be 
pirevented  by  the  fact  that  one  of  the  snp- 
poaed  confederates  In  the  plan  had  informed  the 
police  and  the  intended  victim  and  was  acting 
with  them  for  the  purpose  of  detecting  and  puo- 
ishiDsr  the  guilty  parties,  if  the  latter  had  no 
knowledge  of  it  and  performed  all  the  acts  neo- 
eaaary  to  oonsummate  the  crime. 

^.   The  testimonjr  of  one  who  pretended 

to  act  with  others  in  the  commission  of  a  orlme 
for  the  parpoee  of  detecting  and  punishing  them 
is  alone  sufBcient  to  sustain  a  oonviotioo. 

(October  2, 1S08L) 

APPEAL  hy  defendant  from  a  judgment  of 
the  Court  of  Oyer  and  Terminer  tor  Lack- 
awanna County  convicting  him  of  the  crime 
of  larceny.    Affirmed, 

Defendant  and  three  other  persons  were  put 
on  trial  under  an  indictment  charging  them 
with  larceny.  Two  of  the  defendants  pleaded 
guilty,  and  defendant  and  his  brother  pjeadcd 
not  guilty.  The  brother  was  acquitted  and 
defendant  convicted.  The  facts  of  the  case 
are  suflQciently  stated  in  the  charge  given  to 
the  Jury  by  the  court  below,  which,  after  stat- 
ing the  ^neral  law  on  the  subject  of  presump- 
tion of  innocence  continued  with  a  statement 
of  the  evidence  as  follows: 

''At  high  noon,  on  October  17,  last,  an  at- 
tempt was  made  upon  the  pay  office  of  Spencer 
Brothers,  at  Dunmore,  in  this  county.  The 
purpose  was  to  secure  the  money  which  was 
then  there  ready  to  be  paid  out  to  the  men 
that  afternoon.  The  plan,  as  arranged  and 
■carried  out,  was  a  daring  one.  The  office, 
according  to  the  evidence,  is  somewhat  re- 
moved from  the  rest  of  the  works,  and  from 
other  points  in  the  borouirh.  Charles  Enirle, 
«  former  employ^  of  the  Arm,  that  day  first 
approached  the  office  to  see  that  the  way  was 

Koxm— As  to  oonsentJng  to  crime  for  the  pur- 
fxjse  of  deteotiOD,  see  note  to  the  case  immediately 
preceding  this  ona 
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clear,  and  that  there  was  only  the  one  man  in 
charire  of  the  office,  as  was  expected.    It  wua 
found  that  there  was  but  the  one  man  there, — 
Mr.  Brady.    Brown  and  Snow  followed  Englc 
for  the  purpose  of  actually  committing  the 
robbery,  Brown,  however,  according  to  bis 
own  testimony,   and   the  testimony  of    the 
police  and  Mr.  Spencer,  being  merely  there 
as  an  informer,  participating  only  for  the 
purpose  of  bringing  the  others  who  were 
involved  in  the  crime  to  conviction.    They 
entered  the  office,  Brown  and  Snow  masked. 
Snow  pointed  his  revolver  at  Brady,   who 
was  in  charge,  and  ordered  him  to  throw  up 
his  hands.     That  they  seized,  bound,  blind- 
ed,  and  gagged  him,  and  took  the  money 
lying  out  upon  the  table,  and  put  it  into 
bags  and  left,  going  from  there  to  Engle*s 
for  the  purpose  of  disposing  of  their  plunder. 
The  police,   who  have  been  all  the  while 
informed,  and  on  the  watch,  closed  in  upon 
them,  and  arrested  the  three  offenders  with 
the  plunder  in  their  grasp.    The  charge  is 
made  by  the  commonwealth  here  that  others 
were  involved  in  this  offense,  and  not  alone 
those  who  were  there  immediately  partici- 
pating in  it;  that  the  commission  of  this 
crime  was  incited  and  planned  by  the  present 
defendants,  E.  B.  and  H.  H.  Hollister.     If 
this  be  true,— if  it  be  established  by  the 
evidence, — the  defendants  here  are  just  as 
guilty  of  an  offense  against  the  law  as  if 
they  were  actually  present  and  participated 
in  it.     While  in  such  a  case  Uiey  are  not 
railed  'principals,*  but  only  'accessories  be- 
fore the  fact, '  yet  they  may,  under  our  law, 
be  tried  and  convicted  on  the  present  indict- 
ment,   which  charges  them  as   principals. 
Morally,  we  are  inclined  to  feel  that  men 
who  incite  and  plan  a  crime,  and  allure  others 
into  it,  pushing  them  forward  into  the  actual 
commission  of  the  offense,  while  they  keep 
themselves  behind  and  away  from  it,  are,  in 
fact,  the  greater  villains  uian  those  wlioni 
they  make  merely  their  instruments  and  tools. 
''At  this  point  we  may  as  well  dispose  of 
a  question  with  regard  to  the  nature  of  the 
offense,  which  I  have  said  to  you  I  will  dis- 
cuss later  on.     It  is  claimed  by  the  defend- 
ants that  whatever  was  done  tnat  day  was 
not  a  robbery.    Bobbery  is  the  felonious  tak- 
ing of  personal  property  of  another  by  vio- 
lence or  putting  in  fear ;  or,  perhaps,  we  may 
say,  it  is  the  felonious  taking  of  the  personal 
property  of  another  by  subduing  him  by 
actual  violence,  or  a  show  of  it.     It  is  not 
simply  stealing  from  the  person  of  another, 
and  it  is  different  from  all  stealing.    We 
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might  steal  from  the  person  of  another, — for 
inBtance,  from  one  who  was  asleep.  That 
would  be  larceny,  and  not  robbery.  If  the 
pei'son  were  awake,  and  violence  were  threat- 
ened or  actually  inflicted  upon  him,  and  in 
that  way  property  was  taken  from  his  person, 
that  would  be  robbery.  I  hope  that  illus- 
trates the  distinction.  In  this  case  with 
which  we  are  now  dealing  there  is  one  ele- 
ment of  robbery  wanting.  The  evidence  is 
that  the  commission  of  the  offense  was  known 
in  advance,  and  preparations  made  to  meet 
it.  The  money  which  was  tliere  at  that  office 
was  divided, '  only  sufficient  being  put  in 
si^ht  to  make  a  proper  showing,  and  the  rest 
bein|[  away  under'  the  table.  Brady,  the 
man  in  charge,  was  told  that  these  men  were 
coming,  and  that  he  should  make  no  resist- 
ance, and  he  made  none.  There  was  such  an 
understanding  between  the  owners  of  the 
property,  the  Spencers,  and  the  party  who 
was  in  charge  of  it,  Brady,  and  Brown,  one 
of  the  participants,  as  reduced  the  offense 
from  robbery  to  either  mere  larceny  or  an 
attempt  to  commit  a  robbery.  In  this  con- 
nection I  will  read  the  defendant's  sixteenth 
point :  'That  there  is  not  sufficient  evidence 
In  the  case  to  support  a  verdict  of  guilty  of 
robbery. '  Answer  of  the  Court :  That  I 
affirm.  You  are  not,  however,  gentlemen, 
to  mistake  the  effect  of  what  I  say  in  this 
immediate  connection.  That  there  was  not 
crime  there  1  do  not  instruct  you,  but  I  only 
say  that  the  crime  there  committed  was  not 
what  is  technically  known  in  the  law  as  'rob- 
bery. '  Morally,  we  may  feel  that  there  was 
just  as  much  guilt  as  if  there  was  an  actual 
robbery,  and  that  the  offense  is  just  as  de- 
serving of  punishment,  though  it  amounted 
merely  to  an  attempt  to  commit  the  crime. 
The  precautions  taken  merely  relieved  the 
case  of  one  element  peculiar  and  essential  to 
the  crime  of  robbery.  In  popular  saying 
there  was  a  robbery,  but  in  legal  sense  not. 
"Turning,  now,  to  the  indictment,  we  find 
that  there  are  four  counts  in  it.  The  first  and 
second  counts  charge  that  a  robbery  was  com- 
mitted with  a  weapon ;  with  an  offensive 
weapon, — a  revolver.  The  weapon  on  that 
occasion,  which  was  in  the  possession  of 
Snow,  according  to  the  evidence,  was  fur- 
nished by  Brown,  and  was  not  essential  to 
carry  out  the  plans  which  had  been  previously 
made,  although  not  unnatural  to  it.  But  as 
the  offense  was  planned  by  the  Hoi  listers,  ac- 
cording; to  the  evidence  of  the  common- 
wealth's witnesses,  the  robbery  was  not  to  be 
accomplished  by  means  of  arms,  and  for  that 
reason,  and  out  of  abundant  caution,  I  in- 
struct you  that  there  can  be  no  conviction  on 
the  first  and  second  counts  of  this  indictment, 
which  charge  a  robbery  as  committed  upon 
Brady  with  an  offensive  weapon.  The  third 
count  in  the  indictment  charges  a  simple 
robbery.  The  fourth  count  charges  a  larceny. 
Now,  although  I  have  said  to  you  that  there 
was  no  robbery  committed  there  that  day,  yet 
upon  the  third  and  fourth  counts,  if  you  are 
satisfied  by  the  evidence  to  that  effect,  you 
may  convict  the  defendants  on  the  third  count 
of  an  attempt  to  rob,  and  on  the  fourth  count 
of  a  larceny,  according  as  you  are  satisfied 
and  convinced  by  the  evidence  in  the  case. 
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You  are  merely,  then,  to  confine  yourselves 
to  considering  'the  third  and  fourth  counts  in- 
the  indictment,  and  you  are  to  remember  that 
there  can  be  no  conviction,  in  any  case,  of 
robbery,  although  there  may  be  a  conviction 
of  an  attempt  to  rob.     .     .     . 

^'Engle  says  that  he  was  first  approached 
with  regard  to  the  commission  of  this  robbery 
by  'Squire  E.  B.  Hoi  lister,  as  they  were  to- 
l^ether  on  the  Erie  and  Wyoming  train  coming 
from  Maplewood  some  time  late  in  the  winter 
of  last  year.  He  says  they  sat  in  the  seat  to- 
gether in  the  smoking  car,  sitting  in  the  front 
seat.  That  on  the  first  occasion  no  one  was  in 
front  of  them.  Hoi  1  ister  approached  the  sub- 
ject  by  askine  Engle  about  the  place  of  the 
Spencers  at  Dunmore.  He  asked  whether 
Engle  had  not  worked  there,  and  then  ex- 
pressed the  idea  that  it  was  quite  an  easy 
place  to  rob.  He  asked  how  it  was  protected, 
and  Engle  said  there  was  a  small  building 
and  only  one  paymaster,  and  generally  only 
one  there  when  they  paid :  that  they  generally 
paid  on  the  17th  of  each  month.  Hollister 
then  said  he  could  get  a  couple  of  men  to  do- 
the  job,  and  ended  the  conversation  by  saying^ 
that  he  would  see  Engle  later.  They  mid  a 
second  meeting  and  conversation  upon  this 
same  subject  on  the  cars  at  another  time,  and 
from  this  time  on  there  were  several  inter- 
views between  the  witness  Engle  and  £.  B. 
Hollister  upon  the  subject.  Once  Hollister 
came  to  Engle  while  he  was  catting  ice  at  the 
Maplewood  pond,  merelv  saying  on  that  oc- 
casion that  he  had  heard  nothing  from  the 
parties  who  had  been  approached  with  regard 
to  actually  doing  the  robbery.  Then  fronk 
time  to  time,  at  one  time  E.  B.  Hollister,  and 
at  another  time  H.  H.  Hollister,  came  to  him. 
at  Dunmore,  and  discussed  this  question.  On. 
the  first  occasion  H.  H.  Hollister  came  there, 
and  professed  a  knowledge  with  regard  to  it. 
although  prior  to  that,  according  to  En^le's- 
story,  he  had  not  talked  with  H.  H.  Hollis- 
ter at  all.  H.  H.  introduced  the  subject  as 
though  he  knew  about  it,  although  before  that: 
the  only  conversation  had  been  with  £.  B. 
Hollister.  Once  an  unnamed  stranger  was 
brought  to  Dunmore,  and  was  introduced  as 
some  one  from  Philadelphia  by  H.  H.  Hol- 
lister. This  matter  was  talked  over,  and  the 
man  without  any  name  was  introduced  as  one 
who  had  been  brought  there  to  arrange  for 
the  robbery.  H.  H.  said  at  that  time  that  he 
was  the  one  who  was  going  to  make  the  ar- 
rangements in  place  of  'Squire  Hollister, 
whom  the  men  did  not  trust.  It  was  on  that; 
occasion,  I  believe,  that  this  stranger  said- 
something  about  his  partner  not  being  ft^ee, 
being  in  jail  at  that  time,  and  I  don't  know 
whether  it  was  then,  or  at  another  time,  that 
there  was  some  discussion  about  not  under- 
taking it  until  there  was  a  particular  phase 
of  the  moon.  Finally,  we  come  down  in 
Engle 's  story  to  the  point  where  Wallace 
Snow  was  brought  up  to  Dunmore  by  H.  H. 
Hollister,  and  they  went  out  by  niffht  into 
the  field.  Then,  after  that,  Snow  ana  Brown 
came  with  Hollister.  This  was  within  a 
week  of  the  time  that  the  offense  of  the  17th 
of  October  was  committed.  After  this  there 
were  several  meetings  of  importance,  accord 
ing  to  Engle's  statement.     On  one  occasioi^ 
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tbey  met  at  Harris*  saloon,   although  this 
amounted  to  nothin;;,  as  one  of  the  parties 
-was  not  there,  but  H.  H.  Hoi  lister,  Snow, 
and  Engle  were  there.    Probably  some  time 
alone  here  there  was  a  meeting  which  Engle 
speaks  of,  and  which  the  others  also  speak 
of,  as  occurring  on  Sunday  at  a  place  called 
The  Delmonico'f  on  Spruce  street,  when  H. 
H.  Hollister,  Snow,  and  Engle  were  present. 
The  final  meeting,  accordin^to  Engle's  tes- 
timony, was  at  Harris',  on  Frid^  ni^ht,  I 
think,  just  before  the  robbery.     H.  H.  Hol- 
lister.    Snow,   Engle,   and  firown  were  all 
there.     The  whole  detail  of  how  the  robbery 
was  to  be  committed  was  gone  over,  and  also 
the  division  of  the  plunder  spoken  of,  and  in 
that  connection  H.    H.   Hollisler  said  that 
there  was  another  party  who  would  have  to 
come  in  for  a  division  of  the  money,  and 
mentioned  his  brother,  'Squire.     H.  H.  Hol- 
lister  then  and  there  said  that  he  himself 
would  not  be  present  at  Dunmore  when  the 
robbery  was  committed,  but  would  be  some- 
where else,  so  that  he  could  prove  an  alibi, 
leaving  his  shop  at  twelve  or  half- past  twelve 
o'clock,  noon.    Now,  we  have  the  further  tes- 
timony of  Wallace  Snow  upon  this  subject. 
It,  of  course,  covers  all  the  points  that  Engle 
testifies  to  when  Snow  was  present,  as  well 
as  others,  of  course,  when  Snow  alone  was 
there,   and  Engle  not.     We  find   from  the 
testimony  of  H.  H.  Hollister  that  he  first  be- 
came acquainted  with  Snow  at  Dunn  in  ^s, 
some  four  vears  ago,  and  that  he  saw  him 
gambling  there :  that  is  to  say,  when  Snow 
testifies  that  Hollister  first  approached  him 
with  regard  to  this  subject,  he  knew  that 
Snow  waa  a  gambler.     He  knew  somewhat  of 
the  nature  of  the  man,  at  least  to  the  extent 
that  his  being  a  gambler  was  involved  and 
drawn  in  it.     Snow  says  that  he  was  ap- 
proached by  Hollister  one  Sunday,  as  he  was 
standing  upon  the  street  along  in  September, 
That  be  had  a  pitcher  of  hot  water  which  he 
was  carrying  to  a  sick  friend.  The  temptation 
was  there  held  out  to  him  in  an  adroit  way, 
if  his  story  be  true,  and  Hollister  pictured 
how  he  and  Snow  were  getting  too  old  to 
make  their  living  by  day's  work,  and  that 
he  knew  where  some  money  could  be  very 
easily  made,  and  that  it  was  the  easiest  and 
prettiest  thing  that  he  had  ever  seen.    An 
appointment  was  then  made  for  the  next  night 
at  the  Forest  House  stoop,  and  the  parties 
met  according  to  appointment,  and  walk^ 
around  the  streets  talking  about  it.     This 
time  more  particulars  were  ^iven.     The  plac« 
was  mentioned  as  a  little  Duilding,  a  short 
way  off  from  others,  and  that  only  one  man 
was  in  charge.     Snow  said  that  he  had  never 
undertaken  such  business,  but,  having  lis- 
tened to  the  tempter,  we  may  feel  and  see 
from  the  sequel,  if  his  story  be  believed,  that 
he  was  in  his  power.     On  this  occasion,  ac- 
cording to  Snow's  testimony,  he  wanted  him 
to  get  some  one  to  assist,  so  that  there  might 
be  two,  and  at  this  point  Denny  seems  to 
come   in,   because  we  find  that  Snow  saw 
Denny,  and  arranged  for  a  meeting  with  H. 
H.    Hollister,   and  introduced   Hollister  to 
him,  according  to  Denny's  statement.     Just 
when  this  was  is  not  clear  from  the  evidence, 
but  the  two  parties  or  three  parties  took  a 
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walk  together,  and,  among  others,  came  up 
here  to  this  court-house  square,  and  sat  down 
on  one  of  the  settees  here,  and,  if  this  testi- 
mony is  believed,  right  here,  almost  in  tJi» 
shadow  of  these  walls,  discussed  and  planned 
this  robbery.  The  matter  was  explained  and 
pictured  to  Denny  in  the  same  way  Snow  say  a 
It  was  pictured  to  him,  and  he  promised  to- 
take  it  under  consideration,  but  at  a  subse- 
quent time,  fortunately  for  him,  he  refused 
to  go  into  it.  Then  the  matter  ran  along  for 
some  time,  as  Snow  says,  until  it  came  along^ 
to  the  10th  of  October,  and  on  that  oocasioi^ 
H.  H.  Hollister  came  to  Snow's  house,  and 
left  word  with  his  wife  to  come  to  his  (Hoi- 
lister's)  house  on  Sunday.  On  Sunday,  Snow 
did  go  to  Hoi  lister's  and  Hollister  there  said 
that  he  was  anxious  not  to  have  the  matter 
go  over  another  month.  They  talked  tlie 
whole  thing  over  from  the  beginning.  Snow 
told  him  that  the  other  party — 1  presume 
meaning  Denny — had  dropped  out,  but  Hol- 
lister said  he  had  another  man.  Next  we 
have  an  interview  on  the  Forest  House  steps, 
and  then  again  we  have  a  meeting  at  Dun- 
more,  when  Engle  was  present,  correspond- 
ing in  that  to  the  testimony  of  Engle  him- 
self. Then  we  have  a  meeting  at  Harris'  oa 
Thurs^lay  night,  when  H.  H.  Hollister, 
Engle,  Brown,  and  Snow  were  present,  and 
where  there  was  a  discussion  of  how  the  rob- 
bery WBS  to  be  accomplished, — the  whole- 
thing  talked  over  and  arranged.  Friday  they^ 
met  again  at  the  same  place ;  the  same  parties 
there,  and  the  arrangements  gone  over  and  dis- 
cussed very  much  as  Engle  testifies.     .     . 

**  We  have  the  testimony  of  Brown.     .     .     . 

**He  does  not  begin  in  this  offense  where 
Engle  did  nor  where  Snow  did.  because  he 
says  that  he  was  approached  upon  the  13th  of 
October,  a  few  days  before  the  crime  wa» 
committed ;  but  he  does  say  that,  when  he 
was  approached,  he  was  approached  by  H.  H. 
Hollister,  who  was  Introduced  by  Snow,  and 
the  place  was  in  front  of  Charles  Tropp'a 
former  saloon.     He  says,  further,*  that  they^ 
met  aiirain  the  next  night  at  Harris'  saloon,, 
and  there  the  particular  point  of  attacking  ib 
pay  office  as  the  offense  to  be  committed  was 
discussed.     On  Wednesday  night  Brown  say  a 
he  went  up  to  Dimmore  with  Snow  and  Hol- 
lister, or  at  least  Snow  and  Hollister  and 
En^le  were  there  when  he  got  there,  and 
while  they  were  together  the  whole  matter  iik 
regard  to  this  robbery  was  talked  over,  and< 
the  witness  agreed  to  take  it  up  with  the- 
others.     He  even  went  out  with  one  party, 
and  walked  around  to  the  office.     The  next 
day  he  met  Snow  and  Hollister  at  Harris* 
again,  and  arranged  for  a  further  meeting  od> 
Friday  night,  the  night  before  the  day  ofthe- 
crime.     On  Friday  £ie  met  Snow,  Hollister, 
and  Engle.    Then  it  was  that  Hollister  spoke- 
about  going  to  Blatter's  saloon  at  the  time- 
the  crime  was  to  be  committed,  so  that  he- 
could  prove  an  alibi,  and  Brown  says  he  ob- 
jected to  this,  and  said  that  all  must  go  to 
the  one  place,  up  there  in  Dunmore.    The 
division  of  the  money  was  also  spoken  of,, 
and  there  Hollister  spoke  of  there  being  three- 
besides  Snow    and    JBrown,    and   said   that 
'Squire' Hollister  was  the  fifth  one  of  the^ 
party.     Brown  says,  however,  after  he  wa& 
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woken  to,  the  night  of  the  first  meeting  at 
Harris',  where  some  of  the  details  of  the 
•crime  were  first  developed  to  him,  that  he  re- 
ported the  matter  to  the  chief  of  police,  and 
from  that  time  until  the  crime  was  actually 
-committed  he  kept  the  chief  informed  of  what 
was  beinff  planned,  and,  between  Wednesday 
night  and  the  Friday  night  meeting.  Brown 
says  he  went  to  Dunmore  with  the  chief  of 

Eolicc  to  look  over  the  ground.  He  says  that 
e  took  part  in  the  robbery  on  the  day  that 
it  was  committed,  not  as  an  accomplice  in 
the  crime,  but  merely  as  a  decoy,  or  words  to 
that  effect.  Now,  if  Brown  is  believed,  he 
■does  not  stand  at  all  in  the  light  of  an  ac- 
-complice,  and  we  have  in  his  evidence  cor- 
roborating evidence  of  the  testimony  of  Snow, 
80  far  as  it  implicates  H.  H.  Hoi  lister,  and 
of  Engle,  so  far  as  it  implicates  H.  H.  Hol- 
lister.  In  fact,  Brown's  evidence  of  itself 
would  be  sufficient  to  convict  H.  H.  Hoi  lis- 
ter of  corapl  ici ty  in  this  cri  me.  The  dc  fend  • 
4ints,  however,  call  and  put  him  in  the  light 
of  an  accomplice,  and  in* that  way  seek  to  de- 
stroy Uie  effect  of  his  evidence,  and  they 
point  to  an  indictment  which  has  been  pro- 
duced, and  which  has  been  found  against 
him,  and  pending  in  this  court.  They  say 
that  he  has  the  same  motive  to  pervert  the 
truth,  and  to  put  off  this  offense  in  which  he 
was  caught,  upon  somebody  else,  so  that  he 
<may  escape  by  apparently  joining  in  with  the 

firosecution  started  by  the  commonwealth, 
t  is,  however,  very  difficult  to  my  mind, 
gentlemen,  to  reconcile  any  such  suggestion 
as  this  with  the  other  clear  facts  in  the  case. 
How  could  the  chief  of  police  lay  the  ef- 
fective counterplan  to  catch  these  parties,  un- 
less some  information  was  furnished,  as  he 
says — as  Brown  says  he  gave?  And  we  have 
not  only  the  testimony  of  Brown  upon  this ; 
we  have  the  testimony  of  Mr.  Spencer  and  the 
•chief  of  police.  Now,  Mr.  Spencer  is  a  man 
whose  testimony  will  hardly  be  assailed  or 
impeached,  and  he  swears  that  he  met  Brown 
and  Chief  Simpson  on  Thursday  night,  and 
heard  that  this  robbery  was  proposed,  and 
was  hardly  able  to  believe  it.  We  see,  also, 
what  Mr.  Spencer  swears  that  he  did  on  the 
-strength  of  this  information,  how  he  ^ave 
notice  to  Brady,  and  how  he  and  Chamberlain 
put  up  and  arranged  the  money,  all  upon  the 
strength  of  information  which  he  testifies  he 
Teceived  in  this  connection  through  the 
medium  of  Brown.  .  .  .  The  chief's  con- 
•duct  is  also  made  the  subject  of  criticism.  I 
must  say  I  cannot  see  that  this  is  warranted. 
You  may  judge  about  him  differently,  and 
vour  judgment  must  be  independent  of  mine, 
bat  I  cannot  see  that  he  has  done  other  than 
what  is  discreet  and  satisfactory,  in  that 
which  he  has  been  called  upon  to  do  in  this 
-case,  and  in  any  event  his  conduct,  however 
you  may  view  it,  however  adversely  you  may 
regard  it  or  criticise  it,  only  affects  his  own 
•eredibility.    .    .    . 

''Now,  as  to  H.  H.  Hollister.  He  says  that 
he  first  met  Engle  at  Einback's,  and  inter- 
-ested  him  in  the  model  of  a  harrow  which  he 
had,  and  which  he  produces  here.  He  next 
«ays  that  he  went  to  see  Engle  at  his  home 
In  Dunmore,  to  get  him  to  take  an  interest 
«nd  operate  a  stone  qtiarry,  which  belonged 
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to  a  certain  Mr.  Mitchel,  near  Wimmer's 
Summit.  Enffle  said,  according  to  Hollister, 
that  he  would  see  about  it,  and  would  have 
a  talk  with  George  Watson,  with  whom  he 
was  associated  in  the  stone  flag  business. 
Upon  a  later  occasion  H.  H.  Hollister  says 
that  he  met  Engle  at  Harris',  and  went  in  and 
took  a  glass  of  lager  with  him  there.  On  a 
still  later  occasion  Hollister  says  that  he  was 
inside  Harris*  saloon,  sitting  by  a  table  read- 
ing, and  that  he  met  Engle  there,  and  talked 
about  the  stone  business  and  about  the  harrow, 
nnd,  while  they  were  there  talking.  Snow  and 
Brown  came  in,  and  they  asked  Engle  up- 
stairs, and  himself.  He  hesitated  about  going 
up,  but  finally  went,  and  they  had  some  beer 
there  together.  He  said  he  never  saw  Engle 
or  Brown  at  any  other  time ;  that  he  did  not 
meet  Snow  or  Denny ;  never  saw  Engle  or 
Brown  at  any  other  time ;  that  he  says  that 
at  these  times  when  he  admits  that  he  met 
these  parties  nothing  but  what  was  natural 
and  innocent  was  spoken  of.  He  denies  that 
the  robbery,  or  any  robbery  or  crime,  was 
ever  spoken  of  or  discussed.     .     .    . 

**I  should  not  pass  from  the  testimony  of 
H.  H.  Hollister  without  referring  to  that  part 
of  his  testimony  which  goes  to  trace  his  con- 
duct at  the  time  of  the  actual  commission  of 
this  crime.  If  the  evidence  of  the  common- 
wealth was  that  H.  H.  Hollister  was  present, 
had  participated  in  the  commission  of  the 
offense,  then  the  evidence  as  to  where  he  was 
at  the  time  would  be  important,  because  it 
would  go  to  establish  what  we  know  in  the 
law  and  conrmonly  speak  of  as  an  al  ibi.  But 
this  is  not  the  character  of  the  offense  against 
him.  Thv*  ^commonwealth  does  not  pretend 
to  say  that  ne  was  right  there  where  the  cri  mo 
was  committed.  This  evidence,  therefore 
only  has  a  legal  bearing  upon  the  case,  so 
perhaps  furnishes  a  basis  for  the  argument 
that  at  the  time  when  this  offense  was  going 
on,  when  he,  if  he  was  near,  must  have  known 
that  it  was,  that  he  was  about  his  ordinary 
and  natural  business,  and  that  would  not  be 
likely  of  a  man  who  was  really  interested, 
with  his  mind  intent  upon  that  which  was 
happening  at  a  distance.  It  is  said,  on  the 
other  side,  that  this  would  be  just  what  a 
guilty  man  would  do,  if  his  purpose  was  to 
shield  himself,  and  make  out  an  alibi,  and 
they  point  to  the  testimony  of  Brown  and 
Snow,  who  swear  that  Hollister  suggested 
that  he  would  go  to  Blatter's  saloon,  and 
would  not  be  present,  but  would  go  to 
Blatter's  saloon  for  the  purpose  of  making 
out  an  alibi.  We  also  find,  as  a  mere  circum- 
stance, —  scintilla,  —  that  Chief  Simpson 
went  to  Blatter's  to  see  if  Hollister  was  there, 
which  would  be  quite  natural  if  he  liad  re- 
ceived this  information  from  Brown  with 
regard  to  Hoi  lister's  purpose.  On  the  other 
hand,  it  may  be  said  on  the  part  of  Hollister 
that  a  complete  alibi  could  have  been  made 
out,  perhaps  the  best  of  all,  by  his  keeping 
steady  at  his  work,  rather  than  by  his  leaving 
it." 

Messri.  W.  G.  Ward,  J.  F.  Sera^ggp  and 
Qeorge  S.  Horn*  for  appellant: 

There  was  no  felonious  taking,  since  the 
whole  scheme  was  arranged  by  the  owner  of 
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the  money,  and  the  taking  was  wilb  his  con- 
niyaoce. 

Bam'$  Cane,  1  Lei^ch,  C.  L.  851. 

If  the  evidence  la  believed,  defendant  was 
guilty  merely  of  an  attempt  to  commit  lar- 
ceny, wbich  18  a  misdemeanor,  not  a  felony. 

Ad  March  81, 1860.  ^  108,  Purdon,  435;  Act 
March  81.  1860.  g  50,  Purdon,  487. 

JfoMTi.  H.  M.  Edwards  and  John  P. 
Kelly,  Dist,  Atty.,  for  the  Commonwealth: 

£l  person  tictlng  as  a  detective,  is  not  an  ac- 
cessory before  the  fact  to  the  commission  of  a 
crime,  although  he  counseled  and  encouraged 
its  com  mission. 

CampbeU  v.  Com.  84  Pa.  187;  State  v.  Me- 
Knn,  86  Iowa,  848, 14  Am.  Rep.  680;  1  Greeni. 
St.  §888. 

Starrett,  Oh,  J.,  delivered  the  opinion 
of  the  court : 

The  indictment  on  which  appellant  and  his 
brother  were  tried  contains  four  counts,  re- 
spectively charging  the  defendants  therein 
named  with  (1)  aggravated  felonious  assault 
and  robbery;  (2)  aggravated  felonious  as- 
sault with  intent  to  rob ;  (8)  robbery ;  and 
(4)  larceny.  Two  of  the  defendants — Engle 
and  Snow — had  pleaded**  Guilty."  Appellant 
and  his  brother,  protesting  their  innocence, 
went  to  trial.  The  latter  wa»  acquittecl. 
The  former  was  found  "guilty  of  larcenv  as 
diarged  in  the  fourth  count  of  the  indict- 
ment, "  and  recommended  to  the  mercy  of  the 
court.  The  ciroumstanoes  attendi ng  the  com- 
mission of  the  alleged  crime,  as  shown  by  the 
testimony,  are  fully  stated  in  the  charge  of 
the  court.  It  is  unnecessary  for  us  to  do  more 
than  refer  to  a  few  of  them  incidentally.  If 
the  learned  president  of  the  oyer  and  terminer 
was  correct  in  his  view  of  the  law  applicable 
to  the  undisputed  facts,  there  cannot  be  any 
doubt  that  the  crime  of  larceny,  at  least,  was 
oomm  i tted.  It  was  not  shown  that  appel  lant 
was  present  when  the  money  was  taken.  On 
the  contrary,  the  proof  of  an  alibi  appears 
to  have  been  very  clear  and  uncontraoicted. 
If,  however,  the  taking,  in  the  circumstances 
disclosed  by  the  commonwealth's  testimony, 
amounted  to  larceny,  and  the  evidence  tend- 
ing to  prove  that  appellant  was  an  accessory 
before  the  fact  was  believed,  the  Jury  was 
warranted  in  finding  as  they  did.  The  sub- 
stance of  that  evidence  is  that  a  robbery  was 
adroitly  planned  by  him,  but  the  execution 
thereof  was  intrusted  to  Enele,  Snow,  and 
Brown.  The  latter  informed  the  chief  of 
police  and  Mr.  Bpenoer,  one  of  the  intended 
victims,  of  the  contemplated  robl)ery,  and 
they  arranged  with  Brown  that  he  should  co- 
operate with  the  others  in  the  commission 
thereof, .  and  report  to  them.  Part  of  that  ar- 
rangement was  that  Spencer  should  put  up 
$500  in  several  envelopes,  and  place  tuem  on 
the  paymaster's  desk  in  the  pay  office,  and 
notify  the  paymaster  that  Snow  and  Brown 
would  attempt  to  take  the  monev,  but  with- 
out injurine  him ;  that  he  should  submit  to 
heine  bouna,  blindfolded,  and  gagged,  and 
not  forcibly  resist  the  taking  of  the  money. 
Spencer  explained  this  to  the  paymaster,  and 
the  latter  acted  his  part  accordingly.  At  the 
time  set  for  commission  of  the  robbery,  En^le 
went  to  the  fwy  <^ce  to  see  that  the  way  was 


clear.  Finding  that  the  paymaster  was  then 
alone.  Brown  and  Snow,  following  him,  en- 
tereii  the  office  masked.  Snow  covered  the 
pav master  with  a  revolver,  and  ordered  him 
to  hold  up  his  hands.  Then  Brown  and  Snow 
seized,  bound,  blindfolded,  and  gagged  him, 
and,  taking  the  monev  from  his  taGle,  put  it 
in  bags  and  carried  it  in  the  direction  of 
Eng1e*s  stable,  for  the  purpose  of  there  dis- 
posing of  it»  as  had  been  prearranged  by  the 
confederates.  At  that  point  the  police,  who 
meanwhile  had  been  waiting  developments, 
closed  in  on  and  arrested  Engle,  Snow,  and 
Brown  with  the  monev  in  their  possession. 
This  mero  outline  or  the  more  prominent 
facts  which  the  commonwealth's  cestimon> 
tends  to  prove  will  be  sufficient  for  the  pur- 
pose of  disposine  of  the  specifications  of 
error,  the  first  andseoond of  which  complain 
of  the  following  extracts  from  the  learned 
judge's  charge:  (a)  "Yon  may  convict  the 
defendants  on  the  third  count  of  an  attempt 
to  rob,  and  on  the  fourth  count  of  a  larceny, 
according  as  you  are  satisfied  and  convinced 
by  the  evidence  in  the  case. "  (b)  **  As  to  the 
tliird  count,  you  will  say  whether  the  defend- 
ants are  {guilty  or  not  guilty  of  an  attempt 
to  commit  a  robbery,  and,  on  the  fourth 
count,  whether  they  are  guilty  or  not  guilty 
of  a  larceny."  The  remaining  specification 
charges  error  generally  **  in  submitting  to  the 
jury  the  question  of  defendant's  guilt  or  in- 
nocence of  the  crime  of  larceny  as  charged 
upon  him  in  the  fourth  count  of  the  indict- 
ment, there  not  being  sufficient  evidence  to 
warrant  the  submission  of  that  question.* 
The  first  and  second  counts  of  the  indictment 
were  practically  eliminated  from  tlie  case  by 
Instructing  the*  jury  that  there  could  he  no 
conviction  on  either  of  them,  and  the  third 
was  disposed  of  by  the  verdict.  That  left 
nothing  of  which  appellant  could  posaibly 
complain  except  the  instruction  as  to  the 
cliarge  of  larceny  contained  in  the  fourth 
count,  on  which,  alone,  be  was  convicted  and 
sentenced.  As  to  that  his  counsel,  in  their 
brief  of  argument,  say:  ''The  vice  of  all 
the  specifications  of  error  is  in  the  learned 
court  submitting  to  the  jury  the  question 
of  larceny,  as  set  fortli  in  the  fourtli  count 
of  the  indictment."  That  alleged  error  is 
grounded  on  the  unwarranted  assumption  that 
there  was  no  evidence  in  the  case  to  justify 
a  conviction  of  larceny.  If  believed  by  the 
jury,  as  it  evidentl v  was,  the  testimony  tend- 
ing to  show  appellant's  active  participation 
in  planning  a  felonious  taking  of  the  money, 
and  what  was  done  in  pursuance  tliereof  by 
some  of  his  confederates,  was  quite  sufficient 
to  warrant  bis  conviction  under  the  fourth 
count.  While,  as  stated  by  appellant's  coun- 
sel. **the  evidence,  if  believed,  is  full  and 
clear  to  the  effect  that  Brown  had  informed 
the  chief  of  police  of  the  purpose  and  plan 
of  tlie  alleged  confederates,  and  of  the  time 
they  had  fixed  for  the  consummation  of  the 
offense,  and  that  Brown  and  the  chief  had 
fully  informed  Spencer  of  the  whole  matter," 
eta,  and  further,  that  Brown  was  co-operat- 
ing with  the  police  and  the  intended  victims 
of  the  plot  for  the  purpose  of  detecting  and 
punishing  those  engaged  therein,  etc.,  it  does 
not  follow  that  Engle  and  Snow,  two  of  said 
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conilBderates,  were  any  the  less  guilty  of  fel- 
eniously  taking  and  carrying  away  the  pack- 
agea  of  moaey.  It  does  not  appear  that  they 
bad  any  snapicion  that  Brown  was  acting  the 
part  of  detective  and  informer.  The  jury 
was  properly  cautioned  aa  to  the  danger  of 
oonTlctlng  on  the  testimony  of  aocomplioea. 
But  the  case  did  not  rest  on  the  testimony  of 
Bugle  and  Snow  alone.  They  were  corrobo- 
fated  by  other  witnesses.  Brown  was  a  com- 
petent witness,  and,  if  believed,  his  testi- 
mony alone  was  sufficient  to  warrant  the  jury 
in  finding  that  a  larceny  was  committed. 
In  Oampbett  y.  Com.,  8i  Pa.  187,  we  held 
that  one  who  joins  a  criminal  organization 
for  the  purpose  of  exposing  it  and  bringing 
oriminals  to  punishment,  and  honestly  carries 
out  that  design,  is  not  an  accessory  before 
the  fact,  although  he  may  have  encouraged 
and  counseled  puties  who  were  about  to  com- 
mit crime,  if  in  so  doing  he  intended  that 
they  diould  be  discovered  and  punished ;  and 
his  testimony,  therefore,  is  not  to  be  treated 


aa  that  of  an  infamous  witness.  See  alai> 
Taylor,  Ev.  g  971 ;  Whart  Grim.  £v.  8  44a 
So  far  as  Engle  and  Snow  participated  in 
taking  the  money,  the  testimony  all  tenda  to 
show  that  they  did  so  animo  Jurandi,  in  pur- 
suance of  the  preconcerted  scheme  to  rob, 
etc.,  and  were  therefore  guilty,  at  least  of 
larceny.     Cam.  v.  Eiehel&rger,  119  Pa.  254. 

The  case  against  appellant  turned  upon 
queations  of  fact  which  were  exclusively  for 
the  determination  of  the  jury.  To  tiiem  it 
was  fairly  submitted,  with  very  full  and 
adeq  uale  instructions.  If  there  was  any  error, 
it  was  on  the  part  of  the  jury,  and  the  only 
remedy  for  that  was  in  the  court  below. 
Neither  of  the  specifications  is  sustained. 

T/ie  sentence  of  the  Court  of  Oyer  and  Ter- 
miner is  affirmed,  and  the  record  is  remitted 
to  the  court  for  the  purpose  of  fully  execut- 
ing said  sentence ;  and  to  that  end  it  is  ordered 
that  appellant  do  forthwith  surrender  himaelf 
into  the  custody  of  tlie  sheriff  of  Lackawaona 
county. 
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STATE  of  Washington,  ex  rel.  Edward  M. 

HUNT  et  al., 
e. 

SUPERIOR     COURT     OP     CHEHALIS 
COUNTY  et  aL 

<B  Wash.tlOL) 

A  ^herUTa  rigbt  to  the  poaeewion  of 
property  under  attaobment  Is  not  lost  Kqr  the 
subfleqaent  appointment  of  a  leoelver. 

iDufiftor,  Oh.  J.,  distental 
(Vebroarj  7,18911 

APPLICATION  for  a  writ  of  prohibition  to 
prevent  defendants  from  interfering  with 
the  possession  which  had  been  acquired  by  the 
ahenff  of  certain  property  of  a  corporation  un- 
der a  writ  of  attachment.     Writ  granted. 

The  facts  sufficiently  appear  in  the  opinions. 

Meure.  Greene  A  Turner,  for  relators: 

Creditors  in  whose  suits  the  sheriff  holds  for 
Ihem  bv  virtue  of  attachments  or  executions  a 
possession  acquired  prior  to  the  appointment 
of  the  receiver  have  an  absolute  right  to  have 
the  sheriff  retain  possession  and  sell  and  apply 
the  proceeds  to  the  satisfaction  of  their  judg- 
ment notwithstanding  the  receiver  demanas 
and  claims  to  have  possession  surrendered  to 
him. 

Rutkr  y.  TaUU,  5  Sandf.  610;  Farmers 
Bank  of  Delaware  v.  Beaston,  7  Gill  &  J.  421, 
28  Am.  Dec.  226;  Be  North  American  Qvtta 
Percha  Oo.  17  How.  Pr.  549;  Bergin  y.  Deer- 
ing,  70  Hun,  879;  Van  Alstyne  r.Cook,  25  N. 
T.  489;  State  v.  Snohomish  County  Super.  Ot, 
7  Wash.  77. 

If  under  such  circumstances  the  receiver 

Nora.— As  to  how  far  appoiotment  of  reoelrer 
distarlis  possession  which  has  been  acquired  by 
third  persons  at  the  time  of  the  appointment,  nee 
note  to  Re  Schuyler^s  Bteam  Tow-Boat  Go.  <N.  T.) 
»l<.R.A.a0L 
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takes  possession  and  sells,  the  sheriff  ii  en- 
titled to  the  proceeds  to  apply  on  tlie  execu- 
tions. 

Be  North  American  Qutta  Percha  Oo.  eupra; 
Rich  v.  Louirei,  18  How.  Pr.  131;  Artimns 
Bank  v.  Treadu)eU,  U  Barb.  668;  High,  Re- 
ceivers, a  188. 

A  reoeiver'a  title  la  only  from  the  date  of  hia 
appointment. 

Steele  v.  Skirges,  6  Abb.  Pr.  442. 

A  recei?er  cannot  maintain  replevin  for 
property  which  has  been  levied  upon  and  re- 
duoed  to  possession  by  attaching  creditors  prior 
to  his  appointment. 

Qml^  V.  Deav,  11  Lea,  274;  High,  RecetT- 
ers,  §  188. 

For  a  reoeiver  forcibly  to  take  possession  of 
property  from  a  stranger  holding  under  claim 
of  right  is  miscondnct. 

Parker  v.  Browning,  8  Paige,  888,  4  L.  ed. 
478,  85  Am.  Dea  717;  High,  Receivers,  gg  145, 
160. 

The  court  cannot  lawfully  authorize  a  re- 
ceiver to  take  possession  even-  from  a  defend- 
ant so  claiming. 

Cassilear  v.  Simons,  8  Paige,  278,  4  L.  ed. 
426. 

Much  less  from  a  straniEer. 

Levi  y.  Karrick,  18  Iowa,  844:  Odoeke  y. 
MUwaukee  d  K  R.  Oo.ll  Wis.  454:  Coleman 
y.  Saiisbury,  62  Oa.  470;  High,  Receivera, 
%  149. 

A  receiver  Is  not  entitled  to  possession  of  a 
fund  or  property  held  by  a  creditor  whose  pos- 
session by  agreement  with  a  debtor  was  ac- 
quired prior  to  the  appointment  of  the  receiver 
as  security  for  certain  liabilities  of  the  debtor 
to  the  creditor. 

Brady  v.  Furlow,  22  Qa.  618;  High,  Re- 
ceivers, §  157. 

It  is  only  in  case  of  actual  interference  with 
the  receiver's  actual  possession,  or  with  his 
power  when  in  constructive  possession  to  take 
actual  possession,  that  contempt  will  Ue. 
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Albantf  OihfBank  v.  Bch&rmtrhom,  9 
873»  4  L.  ed.  736,  88  Am.  Dec.  551.  10  Paige, 
SeS.  4  li.  ed.  970;  Bieharda  ▼.  PeopU,  81  111. 
555;  High,  Receiven,  g  171. 

Meatm,    M*    J*    Cochran    and    J.    B. 
Biidcofl  for  respondento. 

Hojt*  J.,  dellTered  the  opinion  of  the 
court : 

Only  one  suhstantial  question  is  presented 
by  the  return  of  the  respondents  to  the  alter- 
native writ  of  prohibition  heretofore  issued 
in  this  cause,  and  that  is  as  to  the  respective 
rifchts  of  the  relators  as  attaching  creditors 
of  a  certain  corporation,  and  a  duly  ap- 
pointed receiver  for  said  corporation.  The 
relators  obtained  a  lien  upon  the  property 
in  question  by  virtue  of  attachment  proceed- 
ings, and  have  maintained  such  lien  by  caus- 
ing the  sherifif  to  retain  the  actual  possession 
ofthe  property  in  question  from  the  date  of 
the  initiation  of  such  lien.  The  receiver 
iras  appointed  in  a  suit  instituted  by  a  stock- 
bolder  of  the  corporation  for  the  purpose  of 
winding  up  its  aJSairs.  Sach  suit  was  com- 
menced long  after  the  lien  of  Uie  relators  to 
the  specific  personal  property  had  attached, 
and  they  were  not  made  parties  thereto. 
Under  this  state  of  facts,  the  relators  contend 
ttiat  their  right  to  have  the^eriif  retain  pos- 
flesaion  of  the  property,  and  subject  it  to  the 
payment  of  their  Judgment,  is  not  affected 
Dj  the  appointment  of  the  receiver.  This 
Question  was  before  this  court  in  the  case  of 
State  V.  Snohomish  County  Super,  Ct.,!  Wash. 
T7,  and.  after  able  argument  and  careful  con- 
aideration,  a  decision  in  accordance  with  such 
contention  was  reached.  The  question,  hav- 
ing been  once  decided  in  this  court,  diould 
not  be  reopened  until  it  is  made  affirmatively 
to  appear  that  such  decision  was  not  in  ac- 
cordance with  correct  legal  principles.  We 
bave  carefully  investigated  all  the  authori- 
ties cited  by  the  respondents,  and  the  result 
of  such  examination  has  made  it  unnecessary 
tbat  we  should  bring  to  the  aid  of  our  former 
decision  any  of  the  numerous  authorities 
cited  in  the  able  brief  of  the  attorney  for  the 
relators.  The  respondents  contend  that  the 
authorities  cited  by  them  establish  the  doc- 
trine that,  whenever  a  receiver  is  appointed, 
lie  is  entitled  to  the  possession  of  all  the 
property  of  the  corporation  for  which  he  is 
ai^pointed,  regardless  of  the  question  as  to 
irhether  the  actual  possession  of  such  prop- 
erty is  in  such  corporation  or  in  that  of  a 
tbird  person,  a  stranger  to  the  suit  in  which 
each  receiver  had  been  appointed.  We  are 
miable  to  find  anything  in  any  of  the  cases 
ao  cited  which  warrants  this  contention.    The 

Kneral  proposition  is  laid  down  in  Oluck  & 
scker  on  Keceivers,  Beach  on  Receivers, 
High  on  Receivers,  and  in  the  American  & 
Sn.urlish  Encyclopedia  of  Law,  that  a  receiver 
only  takes  such  rights  in  the  property  of  the 
corporation  as  it  nad  at  the  date  of  his  ap- 
pointment, or  at  most  at  the  date  of  the  com- 
mencement of  the  action  in  which  the  ap- 
pointment is  made ;  and  the  author  of  each 
of  these  works  cites  abundant  authority  to 
anstain  such  general  proposition.  Among 
the  numerous  cases  cited  by  respondents  we 
liave  been  unable  to  find  a  single  one  which 
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goes  to  the  extent  of  holding  that  a  receiver, 
without  other  authority  than  that  of  the  order 
appointing  him,  had  the  right  to  interfere 
with  personal  property  in  the  actual  posses- 
sion of  third  persons  under  claim  of  right. 
There  are  some  cases  which  hold  that,  by 
making  such  persons  parties  to  the  suit  in 
which  the  receiver  was  appointed,  they  may 
be  compelled  to  surrender  the  property  to  him 
and  adjudicate  their  rights  in  that  action ; 
and  in  some  cases  the  order  appointing  the 
receiver  has  directed  him  to  take  possession 
of  certain  specifically  designated  property, 
and  in  such  cases  it  has  been  held  that  the 
person  holding  such  property  could  not  ques- 
tion the  authority  of  the  receiver  under  such 
order ;  but  none  of  these  cases  aid  the  conten- 
tion of  the  respondents.  The  order  in  this 
case,  in  general  terms,  directed  the  receiver 
to  take  the  property  of  the  corporation,  and 
required  such  corporation  to  surrender  pos- 
session thereof,  but  said  nothing  as  to  any 
specific  articles,  or  as  to  the  rights  or  duties 
of  those  not  parties  to  the  action;  hence, 
under  the  general  rule  referred  to,  the  re- 
ceiver only  took  such  rights  as  the  corpora- 
tion had,  and,  as  the  corporation  had  no  right 
to  interfere  with  the  property  in  question,  it 
must  follow  that  the  receiver  coula  not  right- 
fullv  assert  any  claim  Uiereto  not  subject  to 
the  lien  of  relators,  and  the  right  of  the  ^er- 
iff  to  retain  possession,  and  proceed  in  the 
enforcement  of  the  process  in  his  hands. 

There  are  many  cases  which  hold  that  a 
receiver  once  in  possession  of  property  can- 
not be  disturbed  in  such  possession,  even  by 
one  who  has  a  superior  lien  thereon.  Not 
only  are  there  many  cases  which  establish 
this  doctrine,  but,  so  far  as  we  know,  there 
is  an  unbroken  line  of  authority  going  to 
that  extent.  The  reason  whv  the  possession 
of  a  receiver  must  not  be  disturbed  is  that 
it  is  the  possession  of  the  court,  and  its 
dignity  will  not  allow  any  one,  without  its 

f permission,  to  interfere  with  that  of  which 
t  has  possession.  But  the  research  which 
we  have  been  able  to  give  to  the  subject  has 
not  brought  to  our  notice  a  case  in  which  it 
has  been  held  that  property  in  the  actual 
possession  of  a  third  person,  under  claim  of 
right,  came  into  possession  of  the  court  upon 
the  appointment  of  a  receiver  in  a  suit  to 
which  the  person  in  possession  of  the  prop- 
erty was  not  a  party.  The  case  most  relied 
upon  by  respondents,  and  which  comes  nearer 
to  sustaining  their  contention  than  any  other 
that  has  been  brought  to  our  attention,  is 
that  of  WinoaU  v.  Sampson,  65  U.  8. 14  How. 
53,  14  L.  ed.  822.  An  examination  of  that 
case,  and  of  the  briefs  of  counsel,  will  show 
that  it  went  no  further  than  to  establish  the 
well -recognized  doctrine  that  a  court  will 
brook  no  interference  with  propertv  in  the 
actual  possession  of  its  receiver.  It  is  con- 
tended on  the  part  of  respondents  that,  in 
the  case  just  cited,  the  possession  of  which 
the  court  speaks  in  its  oecision  was  simply 
the  constructive  possession  in  the  receiver, 
growing  out  of  the  fact  of  his  appointment. 
But  it  appears  clearly,  from  tiie  briefs  of- 
counsel,  that  the  property  was  in  the  actual 
possession  of  the  receiver.  This  also  appears 
from  the  opinion  of  the  court,  as  the  follow- 
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ing  qnotntloD  will  sliow:  **The  receiTer 
was  appointed  od  the  27th  June,  1845,  and 
on  the  same  day  Ticknor,  who  was  in  poe- 
session  of  the  premises,  attorned  to  him, 
TV  bo  held  poesesaion  until  the  sale  was  made 
in  pursuance  of  the  decree.  ...  At  the 
time,  therefore,  of  this  sale,  the  receiver  was 
in  the  possession  of  the  premises  under  the 
decree  of  the  court  of  chancery."  Such  be- 
ing the  status  of  the  property  as  to  which 
the  court  was  speaking  in  deciding  that  case, 
it  has  little  weight  in  support  of  the  conten- 
tion of  respondents.  Besides,  there  was  an- 
other reason  siven  by  the  court  for  its  de- 
cision, aside  from  that  growing  out  of  the 
actual  possession  of  l^e  property  by  the  re- 
ceiver, and  that  was  that  the  parties  attempt- 
ing to  assert  a  legal  right  as  against  his  title 
had  been  brought  into  the  action ;  and  from 
what  is  said  bv  the  court  it  is  probable  that 
the  case  would  have  been  decided  differently 
if  the  one  claiming  the  adverse  title  had  not 
been  made  a  party  to  the  suit  in  which  the 
receiver  had  been  appointed.  Upon  that  sub- 
ject the  court  speaks  as  follows :  "  We  asree 
that  the  person  holding  the  prior  legal  lien 
or  incumbrance  must  luive  notice,  and  an  op- 
portunity to  come  in  and  claim  his  prior 
right  to  the  property  or  interest  in  the  lund, 
before  his  legal  right  can  be  affected ;  and 
the  proper  way  is  by  summons  or  notice  upon 
the  order  or  direction  of  the  court."  In  a 
similar  manner,  every  case  cited  by  respond- 
ents can  be  analysed,  and  abundant  reasons 
for  the  decisions  found,  without  Invoking 
the  harsh  rule  contended  for  by  respond- 
ents,— that  one  in  the  actual  possession  of 
Sroperty  under  claim  of  legal  right  may  be 
epriveid  of  such  possession  without  any  op- 
portunity to  be  heard  in  defense  of  his  rights. 
That  the  affairs  of  a  corporation  can  he  so 
chanced,  by  the  appointment  of  a  receiver 
at  thie  instance  of  one  of  its  own  stockhold- 
ers, as  to  take  a  legal  right  from  one  claim- 
ing property  adversely  to  it,  without  his  be- 
ing brought  into  court  for  the  purpose  of 
having  his  right  thereto  adjudicated,  is  so 
contrary  to  our  understanding  of  what  c<n 
stitutes  due  process  of  law  that  we  cannot 

Jield  assent  to  such  a  doctrine.  It  is  laid 
own,  by  the  text- writers  to  whom  we  have 
referred,  that  under  such  circumstances  a  re- 
ceiver must  resort  to  an  action  at  law  to  ob- 
tain possession.  The  corporation  could  only 
assert  its  rights  to  the  possession  of  property 
thus  situatmi  in  an  action  at  law,  and,  ex- 
cept when  aided  by  statute,  the  receiver  can 
do  no  more.  In  many  states  there  are  express 
statutory  provisions  which  require  all  those 
claiming  property  of  a  corporation  to  yield 
the  same  to  a  receiver  or  assignee  when  pro- 
ceedings for  the  appointment  of  such  receiver 
or  assignee  have  been  instituted  by  or  on  be- 
half or  such  corporation;  but  we  have  no 
such  statutory  provision  In  this  state,  and 
without  some  aid  of  this  kind  we  are  unable 
to  see  anv  sufficient  reason  for  holding  that 
the  appointment  of  a  receiver  should  author- 
ise him  to  take  possession,  without  legal  pro- 
cess, of  property  in  the  adverse  possession  of 
another  under  claim  of  riffht.  We  are  satis- 
fied with  what  we  held  in  the  former  case, 
and.  applying  it  to  the  facts  in  this  one,  it 
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follows  that  the  receiver  was  not  jufitifled  in 
interfering  with  the  possession  of  the  prop* 
erty  in  controversv,  nor  with  tlie  riglit  of  the 
sheriff  to  proceed  against  the  same,  as  ra- 
quired  by  the  process  in  his  hands. 
T/u  aUemative  writ  muit  be  fnade  perpetuaL 

AnderSi  8eott»  and  8tllea»  JJ.,  concur. 

Dunbar.  Ch,  J,: 

I  am  unable  to  agree  with  the  conclusion 
reached  by  the  majority.  I  think,  in  the  first 
place,  the  demurrer  to  the  petition  should 
have  been  sustained ;  and.  In  the  second  place, 
the  answer  of  the  receiver  and  the  return  of 
the  court  conclusively  show  to  my  mind  that 
no  injury  or  damage  was  threatened  to  the 
petitioners  by  the  court  or  the  receiver.  The 
opinion  of  the  majority  starts  out  with  the 
proposition  that  the  receiver  only  takes  such 
interest  in  the  property  of  the  corporation  as 
it  had  at  the  date  of  his  appointment,  or,  at 
most.,  at  the  date  of  the  commencement  of  the 
action  in  which  the  appointment  was  made ; 
and  the  case  of  State  v.  Snohomish  Ommtf 
Super.  Ot.,1  Wash.  77,  is  cited  to  sustain 
this  proposition.  The  decision  of  this  poini 
was  not  necessarily  involved  in  the  case  above 
referred  to,  and  the  opinion  expressed  in  that 
case,  in  my  judgment,  was  wrong,  and  not 
borne  out  by  the  authorities,  and  is  not  con- 
sistent with  the  orderly  administration  of 
courts  of  equity  in  settling  insolvent  estates. 
This  question  was,  however,  before  this  court 
in  the  case  of  Meeker  v.  Sprague^  5  Wash. 
242,  and  there  it  was  flativ  decided  that  the 
party  having  a  mortgage  lien  must  foreclose 
his  lien  in  the  court  having  Jurisdiction  of 
the  settlement  of  the  insolvent  estate,  even 
where  the  mortgagee  alleged  that  the  property 
upon  wliich  he  had  a  first  lien  would  by 
charged  with  a  greater  proportion  of  the  ex- 
penses of  the  receivership  than  would  be 
just.  In  that  case  all  the  right  that  the  re- 
ceiver could  take,  according  to  the  doctrine 
announced  in  the  majority  opinion  in  this 
case,  was  the  right  of  the  equity  of  redemp- 
tion, which  was  all  the  right  that  the  insolv- 
ent corporation  had  under  the  law.  It  is  true 
that  the  property  involved  there  was  real  ee- 
tate ;  but  the  doctrine  that  the  receiver  only 
takes  the  right  to  the  property  that  the  oor- 

f»oration  haa  at  the  date  of  his  appointment^ 
f  tenable  at  all,  must  be  applied  to  all  the 
propertv.  Nor  was  there  any  attempt  made, 
in  lieeker  v.  Sprague,  eupra,  to  distinguish 
this  lien  from  the  lien  on  personal  property, 
but  the  decision  was  based  upon  the  theory 
that  the  court  would  respect  the  lien,  and 
that  it  would  do  exact  justice  in  tlie  prem- 
ises. **  It  cannot  for  a  moment  be  presumed,  * 
said  the  court  in  that  case,  ''in  aid  of  the 
contention  of  the  appellant,  that  the  lower 
court  will  not  do  as  full  and  exact  Justice 
to  each  person  or  corporation  claiming  a  lien 
upon  any  of  the  property  of  the  defendant 
corporation,  when  presented  in  such  original 
suit,  as  it  would  when  presented  by  means 
of  an  independent  action.  It  would  be  the 
duty  of  such  court  to  determine  each  of  the 
claims  presented  in  said  original  action  by 
the  same  rules,  and  ffrant  to  them  tlie  ssme 
rights,  as  it  would  if  each  of  the  claimants 


1884. 


ttTATB,  M  f^.  UUMT,  ▼•  SUPBBIOB  COURT  OF  CHBHALXS  COUSTT. 


867 


were  the  plaintiff  in  an  independent  action. 
While  each  of  them  will  be  adjudicated  in 
the  original  action,  they  will  be  so  adjudi- 
cated upon  the  facts  of  the  particular  claim, 
as  related  to  the  entire  property  of  the  cor- 
poration. And  in  the  adjustment  of  the  ex- 
penses incident  to  such  suit,  and  of  the  ser- 
▼ices  of  the  receiver,  the  principles  of  equity 
will,  of  course,  be  applied;  and  if  any  of 
the  liens  are  upon  property  over  which  the 
receiver  has  but  a  nominal  contml,  it  will, 
of  course,  be  the  duty  of  the  trial  court  to 
see  that  the  holders  thereof  are  protected  from 
having  their  security  in  any  material  deforce 
decreased  by  the  costs  and  expenses  incident 
to  the  receivenihip.  And,  upon  the  question 
of  the  effect  of  the  deed  from  the  corporation 
to  the  receiver,  it  seems  to  us  clear  that  It 
can  in  no  manner  affect  the  rights  of  the  ap- 
pellant. Such  corporation  could  not  convey 
to  the  respondent  anv  of  its  rights,  and  the 
court  will  see  to  it  that,  in  the  final  adjust- 
ment of  the  rights  of  all  the  claimants,  the 
appellant,  together  with  all  others  like  sit- 
uated, is  protected  against  any  diversion,  or 
attempted  diversion,  of  the  property  upon 
which  he  had  a  first  Hen,  to  the  payment  of 
subsequent  liens,  of  whatever  nature  or  kind 
they  nmy  be."  The  reading  of  the  return  of 
the  court  to  the  alternative  writ  issued  in 
this  case  would  seem  to  justify  the  action  of 
the  court,  considered  with  reference  to  the 
opinion  of  this  court  iust  quoted.  A  portion 
of  the  return  is  as  follows :  **  And  respond- 
ent further  says  that  it  was  not,  nor  is  it 
now,  doing  the  things  complained  of  for  the 
purpose,  and  with  the  intent,  of  destroying 
and  making  worthless  the  said  executions  of 
the  relators,  but  that  the  same  should  be  re- 
spected bv  the  said  receiver ;  that  the  receiver 
should  take  and  hold  the  said  property  sub- 
ject to  whatever  right,  title,  and  interest  in 
and  to  the  said  property  the  relators  had  or 
have  by  virtue  of  such 'executions ;  that  tlie 
said  receiver  should  take  the  said  property 
subject  to  any  and  all  liens  or  levies;  that 
the  property  of  the  said  company  should  be 
•old  under  the  direction  of  this  court,  and 
managed,  under  its  direction,  by  said  re- 
ceiver; and  that  any  and  all  moneys  coming 
to  tlitf  said  receiver  from  or  out  of  the  said 
property  should  go  towards  discharging  and 
satisfying  the  executions  of  relators,  if  the 
court  should  final Iv  decide  that  the  said  ex- 
ecutions were  valid  and  prior  liens  thereon." 
The  doctrine  announced  in  Mesker  v.  Sprcigue, 
iupra^  is  in  harmony  with  the  doctrine  that 
the  creditor  has  no  vested  right  in  methods 
or  remedies.  In  this  case  the  creditor  has  a 
right  to  make  his  money  out  of  the  property 
which  is  the  subject  of  the  lien,  but  be  has 
no  riffht  whatever  in  the  particular  manner 
in  which  the  money  is  to  be  made.  Taking 
the  return  of  the  court  to  be  true  (which  this 
court  must  do).  It  is  seen  that  the  method  is 
all  that  is  contended  for  here  by  the  peti- 
tioners ;  and  it  is  elementary  that  the  writ 
of  prohibition  should  not  issue  unless  some 
right  is  invaded  or  threatened :  and  all  the 
right  the  petitioners  have  here  is  the  right  to 
be  paid  out  of  the  first  proceeds  of  the  sale, 
which  right  will  not  be  denied  them  by  a 
court  of  equity.    The  court  will  simply  di- 
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rect  its  receiver  to  act  in  the  premises,  and 
this  court  will  not,  as  it  said  in  Meeker  ▼. 
Sprague,  ^upra^  assume  that  the  property 
upon  which  the  first  lien  exists  will  be 
charged  with  a  greater  proportion  of  expenses 
by  reason  of  its  settlement  bv  a  court  of 
equi^.  The  receiver  is  appointed  for  the 
benefit  of  all  concerned, — the  judgment  cred- 
itor, as  well  as  the  other  creditors,  and  the 
corporation  Itself;  and  it  is  the  duty  of  the 
court,  in  the  interest  of  all  of  the  creditors, 
as  well  as  in  the  interest  of  the  corporation 
which  is  deprived  by  the  law  of  the  right 
to  settle  its  own  estate,  to  see  that  the  prop- 
erty is  sold  in  such  a  way  that  the  best  re- 
sults will  be  obtained.  So,  in  this  case,  the 
creditor  is  not  threatened  with  loss  of  any 
rieht,  but  the  court,  merely  to  prevent  harm- 
ful confusion  and  additional  costs,  whidi 
would  be  the  inevitable  result  of  clashing 
acts  of  authority,  and  for  the  benefit  of  all 
parties  concerned,  proposes  to  prescribe  the 
method  which  in  Its  judgment  will  obtain 
the  best  results.  The  citation  of  authorities 
on  this  proposition  by  the  majority  I  do  not 
think  fairly  sustains  their  contention.  The 
rule  laid  down  by  Gluck  A  Becker  on  Re- 
ceivers (page  180)  is  as  follows:  ** Persons 
having  liens  upon  the  property,  acquired 
before  the  receiver's  appointment,  have  no 
right  to  interfere  with  its  possession  by  the 
receiver,  and,  without  any  application  to, 
or  adjudication  of,  the  court,  sell  and  dis- 
pose of  it ;  and  sale  of  property  so  made  is 
illegal  and  void,"— citing  WUfwall  v.  Samp- 
ton,  65  U.  S.  14  How.  52,  14  L.  ed.  829,  a 
case  of  which  I  will  hereafter  speak.  It  is 
very  plain,  from  an  investigation  of  the  au- 
tliorities,  that  the  possession  of  the  receiver 
referred  to  is  a  constructive,  and  not  an  act- 
ual, possession,  the  theory  of  the  law  being 
that,  when  the  receiver  is  appointed  to  ad- 
minister upon  the  estate,  the  possession  im- 
mediately vests  in  him.  The  same  author 
(on  page  184)  says:  **The  title  to  property 
in  the  hands  of  a  receiver  is  not  in  him,  but 
in  those  for  whose  benefit  he  holds  It.  Nor, 
in  a  legal  sense.  Is  the  property  in  his  pos- 
session. It  is  in  the  possession  of  the  court, 
by  him  as  its  officer."  And  again,  in  section 
48:  ^The  receiver  of  an  insolvent  corpora- 
tion, while,  as  a  general  rule,  he  is  to  be 
regarded  as  the  representative  of  the  corpo- 
ration, asserting  its  rights,  taking  its  title, 
and  subject  to  its  liabilities,  in  one  respect 
occupies  a  broader  position,  and  represents, 
not  only  the  corporation,  but  also  the  cred- 
itors; and  when,  in  anv  proceeding,  he  oc- 
cupies exclusively  the  latter  status,  he  may 
do,  and  under  some  circumstances  must  do, 
many  things  which,  if  his  acts  were  strictly 
limited  to  those  of  a  representative  of  a  cor- 

f^oration,  he  could  not  do."  It  is  plain  that, 
f  he  represents  the  corporation  as  well  as 
the  creditors,  he  represents  all  the  interests, 
and  must  necessarily  have  possession  of  all 
the  property. 

It  is  contended  that,  if  possession  Is  vielded 
up  to  the  receiver,  the  result  will  be  that 
the  lien  will  be  destroyed  ;  and  the  establish- 
ment of  the  truth  of  this  proposition  is  reallj 
the  only  logical  ground  upon  which  the  writ 
in  this  case  can  issue.    But  I  think  that  the 
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doctrine  cannot  be  establiahed,  either  on  rea- 
■on  or  authority ;  espcciallj  it  cannot  obtain 
hcore,  where  the  answer  of  the  court  afllrma- 
tiTcly  shows  that  the  Hen  will  be  respected 
and  maintained  until  the  question  of  prior- 
ity is  adjudicated.  There  is,  in  my  mind, 
a  great  deal  of  fanciful  importance  attached 
to  this  idea  of  possession.  It  is  true  that, 
under  our  statutes,  an  attachment  levy  creates 
a  lien.  But  it  is  not  the  object  of  the  lien 
to  create  any  right  of  possession  in  the  cred- 
itor. The  sole  object  is  to  keep  the  property 
in  Hatu  quo  to  prevent  the  debtor  from  dis- 
posing of  it,  or  any  one  else  obtaining  it, 
until  it  can  be  maae  to  respond  to  the  Judg- 
ment. Wben  the  creditor  is  sure  of  this  re- 
sult, he  has  no  cause  for  complaint  whatever, 
and  should  not  be  allowed  to  interfere  with 
the  orderly  procedure  of  the  court  by  captious 
or  arbitrary  insistence  upon  any  particular 
method  or  mode  of  procedure.  WisteaU  ▼. 
8ampMn^  iupra,  is  a  well-considered  case^ 
which,  in  my  opinion,  sustains  the  conten- 
tion of  the  respondent.  It  does  not  very 
clearly  appear  in  this  case  whether  the  court 
is  speaking  of  the  actual  or  constructive 
possession  of  the  receiver,  but  it  does  aopear 
that  the  court  intended  to  lay  down  the  broad 
doctrine  that  the  estate  of  an  insolvent  debtor, 
where  a  receiver  had  been  appointed,  must 
be  administered  bv  direction  of  the  court, 
and  that,  where  a  lien  liad  been  obtained,  it 
was  not  necessary  for  its  perpetuation  that 
the  property  be  sold  by  legal  process,  but 
that  such  lien  would  be  protected  by  the 
court  having  Jurisdiction  of  the  settlement 
of  the  estate";  and  the  court  lays  down  the 
doctrine  that  the  party  having  a  lien  must 
apply  to  the  court  for  the  protection  of  his 
rights.  "The  effect  of  the  appointment,** 
says  the  court,  "  is  not  to  oust  any  party  of 
his  right  to  the  possession  of  the  property 
[and  here  it  must  evidently  appear  that  the 
court  was  not  referring  to  property  in  the 
possession  of  the  receiver  at  the  time  he  was 
appointed  but  in  the  possession  of  the  other 

Sarty],  but  merely  to  retain  it  for  the  bene- 
t  of  the  party  who  may  ultimately  appear 
to  be  entitled  to  it ;  and,  when  the  party  en- 
titled to  the  estate  has  been  ascertained,  the 
receiver  will  be  considered  ^  receiver,  and 
the  master  will  usually  be  directed  to  in- 

auire  what  incumbrances  there  are  affecting 
le  estate,  and  into  tiie  priorities,  respec- 
tively." The  italics  in  the  quotation  are 
my  own.  If  the  receiver  is  to  be  considered 
the  creditor's  receiver,  then  it  is  all  folly  to 
talk  about  a  creditor's  losing  his  lien  by 
reason  of  the  possession  of  the  receiver. 
^'When,*  the  court,  continuing,  says,  "a re- 
ceiver has  been  appointed,  his  appointment 
is  that  of  the  court,  and  any  attempt  to  dis- 
turb it,  without  the  leave  of  the  court  first 
obtained,  will  be  a  oontempt  on  the  part  of 
the  person  making  it  Tnis  was  held  in 
Anffsl  V.  Smith,  9  Yes.  Jr.  886,  both  with 
respect  to  receivers  and  sequestrators.  When, 
therefore,  a  party  ia  prejudiced  by  having  a 
receiver  put  in  his  way,  the  course  has  ei- 
ther been  to  give  him  leave  to  bring  an  eject- 
ment or  to  permit  him  to  be  examined  pro 
intir«i$e  9uo.  And  the  doctrine  that  a  re- 
ceiver  is  not  to  be  disturbed  extends  even  to 
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cases  in  which  he  has  been  appointed  ex- 
pressly, without  prejudice  to  the  rights  of 
persons  having  piior  lenl  or  equitable  in- 
terests; and  the  individuals  having  such 
prior  interests  must,  if  they  desire  to  avail 
themselves  of  them,  apply  to  the  court,  ei- 
ther for  liberty  to  bring  ejectment,  or  to  be 
examined  pro  intereste  wo;  and  this»  ihough 
their  right  to  the  pouestion  <i  eiMr,"— citing 
Bryan  v.  OcmUek^  1  Cox,  Ch.  422;  Anonf* 
mau8,  6  Yes.  Jr.  287.  It  would  seem  that 
this  expression  by  the  Supreme  Court  of  the 
United  States  was  sufficiently  oonyincing 
that  it  was  not  attaching  any  great  import- 
ance to  the  question  of  physical  possession. 
Further,  quoting  ChanceUar  Kent  in  Codwim 
y.  GeUUm,  10  Johns.  507,  the  court  says: 
**But,  when  the  law  gives  a  priority,  equity 
will  not  destroy  it ;  and  especially  when 
legal  assets  are  created  by  statute,  as  in  case 
of  a  Judgment  lien,  they  remain  so,  though 
the  creditors  be  oblisred  to  go  into  equity 
for  assistance.  The  legal  priority  will  tie 
protected  and  preserved  in  chancery."  And 
still  further,  showing  that  the  question  of 
possession  was  not  the  basis  of  this  opinion, 
the  court,  proceeding,  says:  ''It  has  been 
argued  that  the  sale  of  the  premises  on  exe- 
cution and  purchase  occasioned  no  interfer- 
ence with  the  possession  of  the  receiver,  and 
hence  no  contempt  of  the  authority  of  the 
court,  and  that  a  sale,  therefore,  in  such  a 
case,  should  be  upheld.  But,  conceding  the 
proceedings  did  not  disturb  the  possession  of 
the  receiver,  the  argument  does  not  meet  the 
objection.  The  property  is  a  fund  in  court, 
to  abide  the  event  of  the  litigation,  and  to 
be  applied  to  the  payment  of  the  Judgment 
creditor,  who  has  filed  his  bill  to  remove 
impediments  in  the  way  of  his  execution. 
If  he  has  succeeded  in  establishing  his  right 
to  the  application  of  any  portion  of  the  fund, 
it  is  the  duty  of  the  court  to  see  that  such 
application  is  made ;  and,  in  order  to  effect 
this,  the  court  must  administer  it  independ- 
ently of  any  rights  acquired  by  third  per- 
sons pending  the  litigation;  otherwise,  the 
whole  fund  would  have  passed  out  of  its 
hands  before  the  final  decree,  and  the  litiga- 
tion become  fruitless.  It  is  true,  in  admm* 
istering  the  fund,  the  court  will  take  edre  ^ai 
the  rights  qf  prior  Uene  or  ineumbrancee  jAoB 
not  be  destroyed;  and  will  adopt  the  proper 
measures,  by  reference  to  the  master,  or  other- 
wise, to  ascertain  them,  and  Ining  them  be* 
fore  it.  Unless  the  court  be  permitted  to 
retain  the  possession  of  the  fund,  thus  to 
administer  it,  how  can  it  ascertain  the  inter- 
est in  the  same  to  which  tiie  prosecuting 
Judgment  creditor  is  entitled,  and  apply  it 
upon  his  demand?"  There  can  be  but  one 
interpretation  of  this  case,  and  that  is  thai 
the  court,  under  all  circumstances,  is  en- 
titled to  the  possession  of  all  of  the  property 
of  the  estate ;  that  the  receiver,  as  an  officer 
of  the  court,  represents  not  only  the  cred- 
itors, but  the  estate ;  and  that  the  whole  set- 
tlement of  the  estate,  both  property  that  is 
subject  to  liens  and  that  which  is  not^  de- 
volves upon  the  receiver  as  an  officer  of  the 
court;  and  that  all  priorities  will  be  ascer- 
tained and  protected  by  the  court. 
This  was  also  the  doctrine  announced  bf 
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he  court  of  appeals  of  New  York.    WaXUng 
T.  MiUer,  108  N.  T.  178.     This  was  a  case 
where  the  property  invoWed  was  penooal 
property,  and  levy  was  made  under  execution 
on  the  12th  day  of  May.    Two  days  thereafter 
a  xecelyer  was  appointed.    On  the  day  of  his 
Appointment  he  took  possession  of  the  prop- 
er^.   According  to  the  theory  of  the  major- 
ity. If  the  sheriff  had  yielded  up  the  posses- 
sion of  the  property  to  the  respondent,  the 
lien  would  haye  been  lost;  but  the  court 
there  seem^  to  be  of  a  different  opinion,  for 
it  says :   ''The  lien  of  the  execution  was  not 
destroyed  by  the  appointment  of  a  receiyer, 
but  the  rights  and  interests  of  all  parties  in 
the  property  were  thereafter  to  be  adjusted 
by  the  court  which  appointed  the  receiyer; 
and  the  property  could  not  be  taken  out  of 
the  possession  of  the  receiyer,  and  sold  upon 
the  execution,  without  leave  of  the  court. 
The  execution  creditor  could  bring  his  lien 
to  the  attention  of  the  court  in  the  action  in 
which  tiie  receiver  was  appointed,  and  ask 
to  have  the  execution  satisfied  out  of  the  pro- 
ceeds of  the  property;  but  persons  having 
liens  upon  the  property  had  no  right  to  in- 
terfere with  its  possession  by  the  receiver, 
and,  without  any  application  or  adjudication 
of  the  court,  sell  and  dispose  of  it,  and  thus 
dissipate  it,  and  deprive  the  court  of  juris- 
diction to  administer  it."    So  that  it  will  be 
aeen  that  the  court,  instead  of  holding  that 
the  yielding  up  of  the  possession  to  toe  re- 
eeiyer  would  destroy  the  lien,  hold  exactly 
the  reverse,  viz.,  that  Use  creditor  had  no 
right  to  retain  the  possession,  thus  interfering 
with  the  possession  of  the  receiver,  but,  by 
yielding  up  to  the  receiver,  the  lien  of  the 
execution  would  be  protected.    In  this  case 
the  court  went  so  far  as  to  hold  a  sale  of 
the  property  made  under  an  execution  void, 
where  the  levy  was  made  prior  to  the  appoint- 
ment of  the  receiver.    But  ttiat  is  just  what 
the  petitioners  in  this  case  are  striving  to  do, 
and  what  this  court  has  said  by  the  majority 
opinion  they  have  a  right  to  do,  viz.,  to 
interfere  with  the  possession  of  the  prop- 
erty  by   the  receiver,    and   sell   and   dis- 
pose 01  it  without  any  application  by  the 
court.    "When  a  party  is  prejudiced  by  hav- 
ing a  receiver  put  in  his  way,  the  course  has 
eiwer  been  to  give  him  leave  to  bring  an 
ejectment,  or  to  permit  him  to  be  examined 
ffo  interest  tva.    The  ml  e  that  the  possession 
of  a  receiver  is  not  to  be  disturbed  extends 
even  to  cases  in  which  he  has  been  appointed 
expressly,  without  prejudice  to  the  rights  of 
persons  having  prior  estates,  and  the  indi- 
viduals having  such  prior  estates  must,  if 
they  wish  to  avail  themselves  of  them,  apply 
to  the  court  either  for  liberty  to  bring  an 
ejectment,  or  to  be  examined  pro  intereue 
mic;  and  this,  although  their  right  to  take 
possession  is  clear."    8  Dan.  Oh.  PI.  A  Pr. 
p.  2057.    That  author  states  that  the  same 
rule  applies  where  an  estate  has  been  seqnes- 
toed.    Turning  to  section  1269,  we  find  the 
rule  laid  down  thus :    **  The  proper  course  to 
be  pursued  by  any  person  who  claims  title  to 
an  estate  or  to  property  sequestered,  whether 
by  mortgage  or  judgment,  lease  or  otherwise, 
or  who  has  a  title  paramount  to  the  sequestra- 
tion, ia  to  apply  to  the  court  to  direct  the 
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plaintiff  to  exhibit  interrogatories  before  one 
of  the  masters.  In  order  that  the  party  apply- 
ing may  be  examined  as  to  his  title  to  the  es- 
tate. .  .  .  The  mode  of  proceeding  is  the  same 
where  the  property  is  in  the  possession  of  a 
receiyer.  Atumffmous,  6  Ves.  Jr.  287.  .  .  . 
An  order  for  the  examination  of  a  party  pro 
%fUere9te  nto  may  be  obtained  as  a  matter  of 
course  by  the  party  claiming,  but  it  cannot 
be  granted  till  after  the  sequestrators  have 
made  their  return,  because,  till  then,  it  can- 
not appear  to  the  court  what  is  sequestered. 

The  whole  theory  of  the  law  and  of  the 
authorities  simply  is  that  a  court  of  equity 
which  has  jurisdiction  of  the  settlement  of 
the  estate  will  protect  the  liens  and  priorities 
of  every  kind,  when  they  are  brought  to  its 
attention,  but  that  it  will  do  it  in  the  man- 
ner best  calculated  to  preserve  the  interests 
of  all  parties  concerned ;  and  this  doctrine  is 
expressed  very  concisely  in  Glines  v.  Supreme 
Sitting  Order  of  Iron  Hall,  50  N.  Y.  8.  R.  748, 
where  it  was  decided  that  the  fact  that  one, 
before  the  appointment  of  a  receiver,  levies 
an  attachment  upon  certain  funds,  does  not 
give  him  a  preference  enforceable  generally 
against  the  receiver  as  to  the  judgment  ob- 
tained, but  only  a  preference  in  the  funds 
themselves.  A  recent  case  cited  from  the 
supreme  court  of  Texas  (Ellis  v.  Vernon  lee, 
l/ght  A  Water  Co,  86  Tex.  109),  very 
fully  and  forcibly  sustains  the  respond- 
ent's contention.  The  court  there  said  :  ''It 
is  well  established,  we  think,  that,  after 
property  has  been  placed  in  the  hands  of  the 
receiver,  it  is  not  subject  to  levy  and  sale 
under  execution.  Being  in  the  custody  of 
the  law  through  the  appointment  of  a  receiver 
by  a  court  of  competent  jurisdiction,  it  can- 
not be  Interfered  with  by  process  from  an- 
other court.  A  party  having  a  claim  upon 
it  must  intervene  in  the  court  of  the  receiver- 
ship, and  in  the  case  in  which  the  receiver 
has  been  appointed,  and  establish  his  right 
in  that  tribunal,  or  must  obtain  leave  of  that 
court  to  bring  an  independent  action.  But 
the  question  here  is.  Can  the  sheriff  who  has 
made  a  levy  upon  real  estate  before  the  ap- 
pointment of  a  receiver  over  it  proceed  to 
sell,  and  pass  the  title,  after  the  receiver  has 
been  appointed  ?"  The  ver>'  statement  of  this 
case  shows  that  it  is  the  constructive  posses- 
sion of  the  receiver  that  the  court  is  talking 
about,  and  that  his  possession  is  presumed  to 
follow  his  appointment.  After  reviewing 
some  cases  where  it  was  held,  as  the  majority 
hold  in  this  case,  that  the  receiver  only  took 
such  title  as  was  conveyed  to  the  receiver  by 
the  deed  of  the  party  over  whose  property  he 
was  appointed,  and  that  this  conveyance 
passed  the  property  subject  to  the  lien  of  the 
judgment  under  which  it  was  sold,  and  that, 
therefore,  the  purchaser  at  execution  sale  took 
the  superior  title,  the  court  sums  up  as  fol- 
lows: **  However  that  may  be,  we  think  Fm- 
vxiU  y.  Sampson  lavs  down  a  doctrine  that  ii 
founded  upon  good  reason  and  sound  policy. 
To  permit  the  control  of  the  receiver  to  bt 
interfered  with  bv  virtue  of  process  from  an- 
other court  would  be  a  practice  fraught  witk 
injustice  and  productive  of  confusion ;  and 
that  remark  applies  with  especial  force  tf 
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ttie  reoei  vers  of  i  nsol  vent  corporations.  After  I 
all  tlie  HHsets  of  a  corporation  have  been  taken 
from  the  bands  of  its  managers,  and  placed 
under  the  control  of  a  receiver,  is  it  Just  to 
allow  the  property  to  be  sold  under  execu- 
tion? The  court,  having  deprived  the  cor- 
poration of  the  power  of  paying  the  debt  and 
of  avoiiling  the  sale,  sliould,  in  the  interest 
of  all  concerned,  protect  its  property  from 
the  sacrifice.  The  receivership  does  not  de- 
stroy any  liens  that  may  have  been  acquired 
before  the  appointment,  but  the  remedy  for 
their  enforcement  should  be  sought  in  the 
court  in  which  the  whole  estate  is  being  ad- 
ministered." In  view  of  the  loffic  of  this 
case,  and  of  the  others  which  we  have  cited, 
it  mnst  be  seen  that  the  question  of  actual 

ghysical  pomession  cuts  no  figure  whatever, 
ut  Uiat  Uie  broad  and  equitable  doclrine  la 


that  the  interest  of  the  insolvent  corporation, 
the  interest  of  the  unsecured  creilitors,  and  Iha 
interest  of  the  attaching  creditors  must  all  be 
taken  into  consideration  (giving  due  oon- 
sideration  to  the  rights  of  priority),  and 
equitably  protected,  by  the  court  adminiater- 
inff  upon  the  estate ;  and  that  it  is  not  the 
policy  of  the  law,  and  that  no  good  reasona 
can  be  given  for  the  division  of  the  settlement 
into  the  hands  of  different  tribunals  or  of- 
ficers ;  and  ir  tbe  case  at  bar  all  the  interest 
tliat  the  petitioners  can  have  is  tbe  intereat 
in  the  fund  which  is  to  be  obtained  from  the 
siile  of  the  property  upon  which  they  iiaTe  a 
lien,  and  that  the  procedure  or  manner  of  ob- 
taining that  fund,  and  of  applying  it,  can  be 
Rafely Intrusted  to  the  discretion  of  the  oomL 
The  writ  should  be  denied. 


ALABAMA  SUPREME  COURT. 


Sylvester  PE9T0RAZZI  et  al,,  Exrs.,  etc,  | 
of  Joseph  Peter,  Deceased,  Appts., 

V, 

ST.  JOSEPH  ROMAN  CATHOLIC 
CUURCU  OF  MOBILE  ^  al. 

(....Ala.....) 

A  beqneat  to  a  chnrch  "  to  be  need  in 
aolenm  maiaaea  tor  the  repose  of  my  soul**  Is 
Invalid. 

(Kovember— ,  1888.) 

APPEAL  by  complaiosnt  from  a  decree  of 
the  Chancery  Court  for  Mobile  in  favor  of 


defendants  in  a  proceeding  brought  to  obtain 
construction  of  the  will  of  Joseph  Peter,  de- 
ceased, and  to  have  certain  clauses  theieio  de- 
clared invslid.    Beversed, 

The  particular  clauses  which  were  alleged  to 
be  invalid  were  as  follows:  (3)  I  give  and  be- 
queath to  the  Roman  Catholic  Csthedral  in  the 
city  of  Mobile  the  sum  of  $8,000,  the  same  to 
be  used  in  solemn  mssses  for  the  repose  of  my 
soul.  (3)  I  give  and  bequeath  to  tbe  Roman 
Catholic  Church  of  St.  Joseph  in  the  dtv  of 
Mobile  the  sum  of  $2,000,  also  to  be  used  In 
solemn  masses  for  the  repose  of  my  soul. 

The  further  facts  sufficiently  appear  in  the 
opinion. 


Nora.— Falid<ti/  of  htqiittAfor  mosses. 

In  EuKland  bequests  and  demises  for  tbe  purpose 
of  bavinir  masbes  said  for  the  soul  of  tbe  deceased 
are  void  as  buperstltloua  use.  or  as  creaiinff  per- 
petuities. Atty-Oen.  v.  Fishmonfrers  Co.  2  Oeav. 
Ul,  6  MyL  ft  a  11:  Atty-Oen.  v.  Vivian,  1  Russ.  2.'6: 
Pele*a  Cusp,  4  Coke,  liZb;  Read*s  Case,  and  Tate's 
Case.  4  Ck>ke,  113b;  Oaley's  Case,  and  Gregory's  Case, 
4  Coke,  114a;  Colboro  v.  Dale.  Duke,  89.  4  Coke.  116a; 
Adams  &  Lnmbert*s  Case,  4  Coke.  104/*;  Re  Fleei> 
wood.  L.  Et  16  Ch.  DIv.  604;  Ueaih  v.  Cbapnuo,  2 
Drew.  417.  23  L.  J.  Ch.  947. 

8o  a  deed  of  trust  providing  that  tbe  Income 
should  be  paid  to  tbeofDclatlnir  priest  of  tbe  oburcb 

of  C for  masses  for  tbe  soul  of  grantor,  was  void. 

Be  Blundeirs  Trusts.  81  L.  J.  Cb.  62. 80  Beav.  860. 

So  a  devise  by  a  Cbinese  woman  for  tbe  purpose 
of  having  a  memorial  bouse  maintained  where  tbe 
family  at  certain  periods  could  place  before  a 
memorial  tablet  savory  food  for  tbe  spirit  of  tbe 
departed  was  beid  void,a8  creating  a  perpetuity  and 
akin  to  devises  for  masses,  although  not  a  chari- 
table use.  Teap  Cbeah  Neo  v.  Ong  Cheng  Neo,  L. 
R.6P.  C.80a. 

But  in  lie  Micbel*s  Trusts,  28  Beav.  89, 6  Jur.  N.  8. 
678. 29  L.  J.  Cb.  647,  it  was  held  that  a  devise  by  a 
Jew  to  pay  to  tbree  persons  chosei^  by  tbe  execu- 
tors out  of  testator's  family  **to  learn  in  their  Beth 
Hammadnis  or  college,  two  hours  daily  forever, 
and  on  every  anniversary  of  my  death,  to  say  tbe 
prayer  called  in  Hebrew  *Candlsh,*  **  not  indicating 
ibat  it  Is  for  tbe  soul  of  tbe  dead,  was  valid. 

In  this  country  tbe  doctrine  seems  to  be  that  a 
bequest  to  a  definite  person  or  to  a  definite  church 
for  masses  will  be  sustained,  but  not  if  it  is  simply 
a  request  to  the  eseoutor  to  have  the  money  ex- 
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pended  without  naming  a  definite  pastor  or  dnmlw 
but  in  tbe  ease  of  FBStorazzi  v.  St.  JoaiPH 
Cathouo  Chubob,  while  tbe  bequest  named  a  par- 
ticular church,  tbe  court  refused  to  uphold  it  on 
tbe  ground  that  *tbe  form  of  tbe  bequest  repels 
the  idea  that  a  gift  to  a  church  for  its  own  generai 
Utfes  was  intended.** 

In  Pennsylvania  a  bequest  to  a  definite  pastor  or 
cburob  for  masses  for  soul  of  testator,  has  been 
sustained  as  valid.  8elbert*8  App.  18  W.  N.  C  838; 
Dougberty*s  Estate,  6  W.  W.  a  666;  Power*s  Bstate* 
Id.  60. 

And  it  was  said  in  Sbriber  v.  Rapp.  8  Watts,  881^ 
that  a  grant  of  a  Uoman  CathoUo  to  purcbuse  post- 
mortem masses  would  not  be  necessarily  fraudu- 
lent In  Pennsylvania,  but  this  was  not  the  question 
involved  In  the  case. 

But  under  Penns^  Ivania  Act  1885,  section  £U  pn>> 
Tiding  that  a  devise  In  trust  for  religious  or  chari- 
table use,  made  wlibin  a  month  prior  to  decease  of 
testator,  shall  be  void,  a  bequest  to  a  church,  to  be 
expended  in  masbcS  for  his  soul,  is  for  a  religloiis 
use,  and  is  void  if  ziade  within  that  time.  Rhymer^ 
App.  98  Pa.  142, 89  Am.  Rep.  788. 

A  devise  to  S.  and  H.  In  trust  for  tbe  benefit  of 
tbe  Catbohc  church  on  my  farm  In  T  county  to  be 
invested  for  said  church,  **and  that  service  be  beM 
in  said  church  for  my  soul  yearly**  Is  not  void  as  tt 
is  not  conditioned  on  tbe  services,  and  tbe  bene- 
ficiary is  definite  although  not  incorporated.  Seda 
V.  Huble,  76  Iowa.  429. 

A  devise  being  to  L.  *f or  funeral  ezoenses,  and 
tbe  reeidue  for  charitable  purposes,  masses,  eta** 
where  the  trustee  L.  died  before  the  will  was 
proved,  this  did  not  defeat  the  trust.  Masses  are 
reUglous  ceremonials  and  come  wtthin  tbe  religlooa 


See  also  39  L.  R.  A.  204;  48  L.  R.  A.  100. 
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Fbstobaui  v.  8t.  Joseph  Bqmav  Cathouo  Cbubch. 


■•  for  appellants: 

The  legacies  to  the  churches  are  void  be- 
cause tbej  coDtahi  no  element  of  a  charitable 
use. 

The  naee  in  the  bequests,  being  tho  soul  of 
a  deceased  person,  is  not  such  a  use  or  trust  as 
tnv  court  can  enforce  and  is  void  in  law. 

NicheU  T.  AUen,  180  Mass.  231,  89  Am. 
Rep.  445;  Carter  ▼.  Balfour,  10  Ala.  829;  Will- 
iami  r.  Pearmm^  88  Ala.  807;  8  Jannnn,  Wills, 
379.  490;  BumU  ▼.  AlUn,  107  U.  8. 168,  27  L. 
ed.  897;  3  Pom.  Eq.  Jur.  599;  Otoens  ▼.  Misthn^ 
ary  8oe,  qfM.  E.  Church,  14  K.Y.  880,  67  Am. 
Dec.  160;  EoUand  t.  Akoek,  108  N.  T.  812; 
AUyQen.  ▼.  Fishmongen  Co,  2  Beav.  168;  Hs 
muntiMi  Trutii,  80  Beav.  862;  Wul  T.  mut^ 
Oeworth,  2  MyL  &  E.  684. 

The  cases  which  have  been  enforced  by  the 
court  ai  d  cases  of  charitable  uses  for  the  bene- 
fit of  some  liviofr  person  or  object,  or  some 
beneToltot  enterprise. 

Seltouler,  Petitioner,  184  Mass.  426. 

The  testator  not  haying  defined  the  trust 
toffldently  to  enable  the  court  to  execute  it, 
the  next  of  kin  must  take  the  property  by  way 
of  resuliing  trusL 

HiclioU  ▼.  AUen,  tupra. 

A  use  or  trust  must  be  for  some  valid  pur- 
pose clearly  defined. 

8  Jarman,  Wills  490;  AUy-Oen.  T.  Fith- 
mongere  Co,;  Be  Blundeffe  TrueU;  West  v. 
Shuttletoorih,  and  Cwen»  ▼.  Mieeionary  8oe.  qf 
M,  B.  Church,  tupra. 


Our  supreme  court  holds  that  English  stat- 
Qtes  passed  before  the  emigration  of  our  ancea> 
tors  to  this  country  and  not  inconsistent  with 
our  institutions  constitute  a  part  of  the  cooi- 
mon  law  and  are  in  force  in  all  the  states. 

Carter  v.  Ba\four,  supra;  WiUiame  v.  Pear- 
imt,  88Ala.  299. 

When  the  chari^  which  is  appointed  is  so- 

rrstitious,  the  court  will  not  carry  it  out,  and 
stands  on  the  doctrine  of  cu  prh  and  tho 
prerogative  of  the  crown  to  enforce  indefinite 
chatities,  those  principles  not  l>eing  in  force  in 
this  country. 

WiUiame  t.  Peareon,  88  Ala.  807. 

The  Engl  sh  cases  clearly  place  this  bequcsl 
among  those  defined  to  be  for  superstitious 
uses,  and  where  it  is  of  that  charscter  our  8ii> 
preme  oourt  says  the  courta  of  this  state  will 
not  carry  it  out. 

The  "soul  of  the  deceased/'  being  a  usee  not 
recognized  in  law,  and  the  donor  and  usee  b»> 
ing  the  same  and  not  in  life,  the  bequest 
abould  be  held  void. 

tioUand  V.  Aleock,  108  N.  Y.  812;  2  Pom. 
Eq.  Jur.  699;  BueeeU  v.  AUeti,  107  U.  8.  168, 
27  L.  ed.  897. 

Meeere.  Gaylord  B,  Clark  A  F.  B. 
Clark*  Jr.,  for  appellees: 

In  this  country  of  religious  liberty  any  form 
or  act  of  worship,  or  the  solemnization  of  any 
religious  rite  or  sacrifice,  is  lawful  unless  its 
character  and  manner  of  execution  be  such  as 
would  interfere  with  rights  and  privileges  b^ 


or  pious  uses  which  are  upbeld  as  pabllo  cbsrlties, 
**et&,**  means  other  purposes  of  Uke  obaracter,  and 
toother  trustee  was  appointed  to  take  the  fund  and 
apply  It  as  devised,  fiohooler.  Petitioner,  184 
Mass.42S. 

It  was  held  In  Kehoe  v.  Kehoe,  In  chanoerj.  In 
efrouit  oourt  of  Oook  oounty.  111..  12  Abb.  N.  C.  tf7« 
note,  that  a  deed  of  personal  property  with  oral  di- 
rections to  use  the  fund  for  masses  for  the  sou]  of 
donor  was  not  invaild,-followlng  Bead  v.  Hodff. 
ens,  7  Ir.  Eq.  Rep.  17,  infra. 

In  New  York  It  was  held  that  a  t)equest  to  be  ex- 
pended for  masses  was  v<rtd  as  there  was  no  bene- 
ficiary in  exiscenoe  or  Interested.  Holland  v* 
Alcock,  106  N.  Y.  8US  0*Conner  v.  Oifford,  117  N. 
Y.  275,  vffirmina  6  Dem.  71;  Bebwarta  v.  Bruder,  5 
Dem.lC9.    See  also  i7e  0*H  are's  WiU,  ii^a. 

But  in  OUman  ▼.  MoArdle,  W  N.  Y.  4S1,  (8  Am. 
Rep.  41,  rerersinff  U  Abb.  N.  0. 41i,  where  she  nn- 
dertakAT  before  the  death  of  the  dooor  received  a 
sum  to  be  used  in  fuoeral  erpeoses  and  the  balance 
for  masses,  the  court  refused  to  interfere  with  the 
use  of  the  remainder  after  death. 

In  the  case  of  Re  Howard's  Bstate,  6  Misc.  SB8,  It 
vie  held  that  bequests  to  desiirnated  persons  for 
masses  for  donor's  soul  were  not  invalid  on  the 
grounds  of  a  dlotum  in  Holland  v.  Aloock.  eupm; 
bat  that  the  trust  failed  as  to  one  of  the  priests  as 
be  had  died  before  perf  ormanoe,  and  the  other  was 
Dotentliled  to  any  uotil  he  bad  showed  perform- 
ance, as  the  soul  of  the  deceased  had  been  without 
lOlBoe  for  four  years. 

In  HcUaod  ▼.  Smyth,  40  Hun,  872,  a  bequest  to  be 
applied  for  masses  wss  sustained  as  akin  to  funeral 


And  In  Re  Hsffenmeyer's  Will,  IS  Abb.  N.  0.  484, 
A  definite  bequest  to  a  definite  church  for  masses 
was  sustained*  adopting  the  doctrine  in  Bead  ▼. 
Bodgens.  7  Ir.  Bq.  Bep.  17,  isifra, 

Since  the  case  of  Holland  v.  Alcock.  lOB  ^.  Y.  8US, 
H  was  held  *n  Vanderveer  v.  McKane,  26  Abb.  N.  G. 
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lOB,  and  in  Bupnel  v.  Bchlegel,  56  Bun,  188.  wlthom 
referrloir  to  Holland  ▼.  Alcock,  that  definite  be- 
quests to  a  definite  church  or  pastor  for  masses 
wss  vslld.  In  the  osse  of  Buppel  ▼.  BchlegeU  the 
request  for  masses  was  held  to  beonly  a  sugaestion 
In  a  ireneral  way  and  was  Included  with  other  r^ 
quests. 

In  Bead  v.  Hodgena,  7  Jr.  Bq.  Bep.  17,  a  bequest 
of  a  residue  to  be  expended  in  mnnrnifi  for  the  soul 
of  testator  was  held  valid,  on  the  strength  of  Ghaf^ 
Itable  Donations  and  Bequests  Comra.  v.  Walsh,  re- 
ported in  the  opinion,  decided  in  1828,  holding  thai 
such  a  bequest  was  valid. 

And  in  DlUon  v.  Heilly,  I.  B.  10  Bq.  162,  a  bequesi 
to  a  der^man  conditioned  on  saying  masses  was 
sustained  as  a  personal  gift  to  the  clergyman. 

But  in  Dorrian  v.  Qilmore,  L.  B.  16  Ir.  68,  it  was 
held  I  hat  a  residuary  bequest  to  be  dl  ?ided  between 
two  priests  as  long  as  they  officiate  at  K  for  the 
purpose  of  having  masses  said  for  testator's  soul« 
was  void  as  a  perpetuity,  and  not  fur  charitable 
purposes,  and  not  for  the  benefit  of  the  clergyman, 
but  for  the  performance  of  a  religious  duty,  and 
the  oourt  questions  the  ease  of  Dillon  v.  Bellly, 
eupra* 

This  case  of  Donian  v.  Gllmore,  supra.  Is  directly 
In  conflict  with  Bead  y,  Hodgens,  supra,  and  now  II 
is  very  questionable  whether  such  a  bequest  would 
be  sustained  in  the  Irish  oourtsu 

Secret  f nisto  to  use  for  mosses. 
.  A  devise  made  absolutely  to  the  devisee,  but  fia 
reulty  In  connection  with  a  secret  trust  requiring 
masses  to  be  said  for  the  testator's  soul,  are  void  as 
superstitious.  Bex  v.  Portington,  1  Balk.  162, 1  Bq. 
Obs.  Abr.  96. 

Or  as  creaUng  perpetuities.  As  O'Hara's  WiU,86 
N.Y.4fl8. 

And  a  will  with  lettees  Intending  to  be  construed 
all  together  directing  that  masses  should  be  said 
for  deoedent,  was  held  Invahd  for  want  of  proper 
execution.    8marty.PruJean,6Ves.  Jr.66QL   LT. 
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longing  to  other  dtlseDS  of  the  com  men  wealth 
or  be  contrary  to  good  moralB  or  the  public 
welfare. 

No  religioua  exerdM  which  is  not  in  its  oon- 
dact  a  public  or  private  nuisance,  or  immoral 
or  treasonable  in  tendency,  can  be  held  as 
illegal;  and  it  cannot  be  doubted  that  money 
given  for  any  such  religious  purpose  is,  under 
American  law  and  American  institutions  in 
general,  and  the  constitution  of  Alabama  in 
particular,  a  gift  or  donation  for  a  lawful  pur- 
pose, whether  made  to  take  effect  during  the 
metime  or  upon  the  demise  of  the  donor. 

Section  4  of  the  Bill  of  Rights  of  the  Consti- 
tution of  Alabama  declares  that  "no  religion 
shall  be  established  by  law;  that  no  preference 
shall  be  given  by  law  to  any  religious  sect,  so- 
ciety, denomination,  or  mode  of  worship;  that 
DO  one  shall  be  compelled  to  attend  any  place 
of  worship  nor  to  pay  any  tithes,  taxes,  or  other 
rate,  for  building  or  repairing  any  place  of 
worship,  or  for  maintaining  any  minister  or 
ministry;  that  no  religious  testsbaU  be  required 
as  a  qualification  to  any  office  or  public  trust 
under  this  state;  and  that  the  civil  rights, 
privileges,  and  capacities  of  any  citizen  shall 
not  be  in  any  manner  affected  by  his  religious 
principles." 

Gifts  to  procure  masses  to  be  said  for  the 
souls  of  the  dead  were  condemned  by  the  Stat- 
ute of  Henry  VIIL,  and  held  void  by  the  com- 
mon law  of  England  because  obnoxious  to  the 
doctrines  of  the  '*state  church/'  but  in  America 
have  been  sustained  as  valid  trusts  irrespective 
of  state  statute. 

2  Perry,  Tr.  715;  Beach,  Wills.  129. 

In  Qaa  v.  Wilhite,  2  Dana,  170,  26  Am. 
Dec.  446,  after  holding  that  the  trusts  under 
discussion  would  not  since  the  revolution  be 
obnoxious  to  the  public  policy  and  statutes  of 
Bngland,  says:  "With  much  less  reason, 
therefore,  could  it  be  denounced  here  as  a 
superstitious  use,  where  we  have  no  estab- 
lished religion,  and  where,  by  our  constitution, 
all  religions  are  viewed  as  equally  orthodox. 
.  .  .  It  IB  neither  for  the  le^lature  nor  the 
Judiciary,  in  this  state,  to  discriminate  and  say 
what  is  a  pious,  and  what  is  a  superstitious 
use.  To  do  so  would  necessarily  infringe  up- 
on the  great  constitutional  guaranty  of  a  per- 
fect freedom  and  equality  in  all  religions." 

In  Sehaulder,  Petitionfr,  in  equiiy  for  the 
oonstruction  of  a  will,  184  Mass.  426,  the  court 
lustained  a  similar  bequest. 

In  Be  Hagenmeyefe  WiU,  12  Abb.  N.  C.  484, 
the  Judge  said:  "It  appears  to  roe  that  such 
bequests  cannot  be  said  to  be  for  superstitious 
uses  when  we  find  that  it  is  one  of  the  articles 
of  the  Roman  Catholic  faith,  which  has  been 
adopted  by  millions  of  people  through  the 
dvillzed  world  as  a  part  of  their  religious 
belief." 

In  Bead  v.  Hodgem,  7  Ir.  Eq.  Rep.  17,  it 
was  held  that  the  bequest  for  masses  for  the 
testator's  soul  was  valid  and  not  void  as  a 
superstitious  use. 

The  opinion  in  the  above  case  was  based  upon 
the  decision  of  Lord  Manners  in  the  case  of 
Charitable  Donaiione  end  BequeeU  Comre,  v. 
WaUh,  7  Ir.  Eg.  84  noU. 

In  Kehoew,  Xeftoeilil)  22  Am.  L.  Reg.  N.  8. 
666,  the  trust  was  created  by  deed  to  take 
dteci  ante  mortem  and  was  for  the  purpose  of 
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procuring  masses  to  be  said  for  the  aonl  of  the 
decedent  and  for  the  soul  of  his  mother  then 
also  deceased. 

The  court  said,  p.  660:  "In  the  United 
States,  where  no  discrimination  is  made  in  law 
between  the  professions  of  any  particalar  re- 
ligious creeds,  where  there  is  an  absolntely 
free  toleration  of  all  religious  opinions  and 
modes  of  worship,  can  any  snch  thins  aa 
sui)erstitious  use  be  said  to  exist?  Who  is  to 
decide  whether  or  not  a  use,  as  connected  with 
the  religious  belief  of  the  donor,  is  or  is  not 
superstitious?  Must  it  be  decided  according  to 
the  sectarian  views  of  the  chancellor?" 

In  Seiberfe  App,,  18  W.  N.  C.  276,  it  was 
held  that  a  bequest  to  the  pastor  of  a  church 
for  masses  for  the  repose  of  testator's  soul  ia 
valid,  and  that  it  was  the  duty  of  the  execu- 
tors to  p:;y  it  to  the  legatee  who  bad  full  dia- 
cretion  as  to  the  number  of  masses. 

The  bequest  could  not  fail  because  of  aoj 
inability  on  the  part  of  the  church,  as  taker, 
to  perform  the  conditions  annexed  to  the 
trust  in  accordance  with  the  ritual  of  the 
church.  There  can  therefore  be  no  failure  be- 
cause of  the  inability  of  the  donee  to  fully  per- 
form its  duty  according  to  the  exact  wishes  of 
the  testator. 

This  court  will  Judiclaily  know  that  the 
money  appropriated  for  the  so-called  purpose 
of  masses  in  reality  is  used  and  expended  in  the 
maintenance  of  the  church  and  its  priesthood, 
and  is  a  source  of  revenue  for  the  support  of 
the  church. 

9  International   Encyclopedia,  p.  565,  title 

Jf/ZM. 

In  the  case  of  Oilman  v.  MeArdle,  09  N.  Y. 
461,  speaking  of  a  trust  created  by  contract  for 
the  expenditure  of  money  for  masses  for  the 
soul  of  the  testatrix  and  her  husband  accord- 
ing to  the  ritual  of  the  Roman  Catholic 
Church,  of  which  the  testatrix  and  her  hus- 
band were  members,  the  court  says,  p.  460: 
"There  was  no  indeflniteness  about  this  con- 
tract and  it  was  easy  of  performance.  There 
certainly  can  be  no  legal  objection  to  a  person 
contracting  in  his  lifetime  for  his  funeral,  his 
coffin  and  his  monument  and  even  for  the 
solemnization  of  masses,  and  paying  for  them 
in  advance,  and  if  so,  what  reason  can  there 
be  for  denying  him  the  power  of  paying  a  sum 
of  money  to  a  third  person  on  his  agreeoaent 
to  procure  these  things." 

This  is  a  legal  and  pious  use  and  as  such  can 
be  sustaired  as  a  direct  trust  without  regard  to 
the  doctrine  of  charitable  uses. 

Under  English  chancery  jurisprudence  prior 
to  the  Statute  of  Henry  VuL  ,the  court  did  have 
ample  jurisdiction  to  enforce  this  as  well  as 
other  trusts;  and  moreover,  not  only  was  such 
a  trust  valid  and  enforceable  in  chancery,  bat 
its  violation  was  the  predicate  for  a  legal  dis- 
traint or  action  for  damages. 

Co.  Litt.  96  B,  8§  186,  187. 

Holland  v.  Alcoek,  108  N.  Y.  818,  fails 
wholly  to  sustain  appellant's  contention  in  any 
respect. 

HeSidv  J.J  delivered  the  opinion  of  the  court: 

The  validity  of  the  bequest  brought  to  our 

view,  in  this  case,  must  be  upheld,  if  at  all, 

upon  one  of  three  propositions,  viz.:    (1)  That 

it  is  a  direct  bequest  to  the  church  for   Its 
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fenenl  fiM,    (9)  Tbat  ft  createi  a  dMiritable 
use.    9)  That  it  creatai  a  valid  private  trust. 

1.  The  form  of  tbe  bequest  repels  tbe  idea 
that  a  gift  to  a  church  for  its  own  general  uses 
was  iotended.  The  bequest  is  to  tbe  chnrch 
"lo  be  used  in  solemn  masses  for  the  repose  of 
my  sooL"  Similar  bequests  hsTe  been  mauy 
tinMS  before  the  courts  in  England  and  this 
country,  and  in  all  the  cases,  so  far  as  our  re- 
search extends,  they  were  treated  as  having 
the  form  and  nature  of  tbe  declaration  of  a  use 
or  trusty  and  not  as  direct  gifts  to,  and  for  the 
general  uses  of  tbe  cburcb.  An  application  of 
me  fund  to  other  uses  than  securing  masses  to 
be  said  for  tbe  repoee  of  the  donor's  soul  would 
contravene  the  intent  and  purpose  of  tbe 
testator.  In  England,  by  statute,  as  weU  as 
tbe  general  policy  of  the  law,  uses  or  trusts 
like  ttiis  were  denounced  as  superstitions,  and 
held  void  accordingly.  Under  our  political  in- 
stitutions which  maintained  and  enforced 
absolute  separation  of  church  and  state,  and 
the  utmost  freedom  of  religious  thought  and 
action,  there  is  no  place  for  the  English  doc- 
trine of  superstitious  uses,  and  if  sudi  disposi- 
tions xould  be  otherwise  supported,  under 
reco|nii£ed  rules  d  law,  they  would  not  be 
assafled  here  as  giving  effect  to  the  religious 
superstitions  of  the  donor.  But  the  authorities, 
whether  English  or  American,  are  potent  to 
show  tbat  these  bequests  partake  of  tbe  nature 
of  trusts,  and  cannot  be  treated  as  gifts  to  the 
churches  themselves. 

2.  Charitable  uses  whether  arising  out  of  tbe 
English  statute  of  charitable  uses,  in  rorce,in  a 
oualified  sense,  in  Alabama,  or  sustained  upon 
the  genera]  principles  of  equity,  ( WUliamt  v. 
Peanon,  88  Ala.  907)  do  not  include  disposi- 
tfons  of  tbe  kind  in  question.  To  constitute  a 
charitable  use  it  must  confer  a  public  benefit 


I  open  to  an  indefinite  number  of  peiaons.  t 
Am.  &  Eng.  Bncydop.  Law.  pp.ll6, 196, 187, 
180;  3  Ftery,  TrusU,  3d  ed.  g§  098,  897.  710. 
In  an  extended  note  to  tbe  case  of  IkuiM  v. 
Atty'Qen.,9  Am.  Dec.  577,  will  be  founds  full 
disposition  of  the  whole  subject,  collating  tbe 
authoritiea.  We  need  only  to  refer  to  what  is 
there  said.  Tbe  bequest  in  the  present  case 
is,  according  to  the  religious  belief  of  tbe 
testator,  for  the  benefit  alone  of  his  own  soul, 
and  cannot  be  upheld  as  a  public  chari^ 
without  offending  every  principle  of  law  by 
which  sooh  charities  are  supported. 

8.  It  is  not  valid  as  a  private  trust  for  the 
want  of  a  living  beneficiary.  A  trust,  in  form, 
with  none  to  enjov  or  enforce  the  use,  is  no 
trust.  Argument  is  unnecessary  to  show  that 
there  is  no  imaginable  being  possessing  power 
to  enforce  the  use  declared  in  this  bequest. 
The  executor  cannot  do  it,  for  he  succeeds 
only  to  the  property  rights  of  the  testator. 
His  powers  and  functions  do  not,  and  cannot 
extend  to  the  well  being  of  the  soul  of  his  tes- 
tator. As  said  by  appellant's  counsel,  "if  the 
church  should  receive  this  bequest  and  apply 
it  to  paying  Its  debts,  repairing  its  building, 
supporting  its  priests  and  paying  the  expensea 
of  their  ceremonies,  the  purpose  of  the .  equest 
would  be  clearly  violated.  But  what  living 
person  is  authorized  to  call  the  trustee  to  an 
account  for  tbe  misuse  of  the  f  undf ' 

The  authorities  upon  the  several  propositions 
discussed  will  be  found  in  the  brieu  of  counsel 
which  will  be  reported. 

Upon  no  principle  are  we  able  to  sustain 
this  bequest  Tbe  decree  of  the  chancellor 
must  be  reversed  and  the  cause  remanded. 

Eet&ned  and  remanded, 

Briekell*  Ok,  J.,  dissents. 


NORTH  DAKOTA  SUPREME  COURT. 


Samuel  D.  FLAGO,  Setpi.^ 
«. 

SCHOOL  DISTRICT  NO.  70  OF  BARNES 

COUNTY,  Appi. 


(.. N.Dak.. 
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^1*  As  luniriUiMit  firoTliHwgf  ftnr  th% 
payaaent  «if  exehasM  on  a  point  other 
than  the  place  of  peymenCln  addition  to  prin- 
cipal and  interest,  is  not  a  negotiable  instrnment; 
and  one  who  parobases  the  same  before  maturi- 
ty, for  value,  and  without  notice  of  any  defense 
thereCOa  neverthelesB  takes  it  subject  to  the  de- 
fenseof  want  of  oonslderadon  good  as  betweeo 
tbe  orlstaal  parties  to  the  foslrument. 

t.  DeflndaBt  mm  anthorlned  to  iaaam 
to  ftmd  its  ontatamltng  indobt* 

Incase  certain  statutory  ^prerequisites 
eomplled  with.   A  record  of  the  proceed- 
lags  eiihnlnatlng  in  the  dedslon  to  Issue  bonds 

<HeadBolssbyOc»BiJHS.J> 

Mosa.— As  to  rights  of  bcoallde  purohaseis  of 
wnHelpa]  bonds,  see  In  connection  with  the  atx>ve 
OBie,  BaJfolk  8av.  Bank  v.  Boston  (Mass.)  4  L.  B.  A. 
OS;  BainsbUTv  v.  lyaa  (Pa.)  4  L.  B.  A.  88Bc  Brow- 
aea  V.  GieenwlOh  (BT.  T J  4  L.  B.  A.  68a. 
KLR.A. 


was  to  be  made  In  the  district,  and  a  certified 
copy  thereof  was  to  be  filed  with  the  county 
clerk,  and  preaerved  as  a  record  In  his  ofllce.  II 
was  made  the  duty  of  the  county  derk  to  exam- 
ine such  record  In  his  ofllce,  and  If  satisfied,  from 
such  examination,  that  all  the  requlsitas  of  the 
act  with  respect  to  the  preliminary  pcooeedlngs 
had  been  complied  with,  and  that  tbe  bonds  were 
authorised  to  be  Issoed  as  provided  for  In  the  act, 
he  was  to  register  the  bonds,  and  Indorse  upon 
each  of  them  his  certificate  In  the  form  pr^ 
scribed  In  the  statute.  The  bonds  In  qnestioa 
were  so  registered  and  certified.  flWd,  tbat  a 
purchaser  of  such  bonds,  for  value,  before  mi^ 
turity,  and  without  notice  that  any  of  tbe  condi- 
tions of  the  statute  relating  to  proceedings  to 
authorise  tbe  Issue  of  the  bonds  had  not  been 
compiled  with,  could  rSly  upon  the  certlfieate  of 
the  county  clerk  as  finally  settling  all  such  mat* 
ters.  and  that  tbe  court  below  did  not  err  In  re> 
jecting  defendant's  offer  to  prove  that  such  con- 
ditions had  not  been  complied  with. 
8*  Bjr  OA  ftaondmont  to  the  aet  It  wao 
prawlded  that  no  district,  in  which  the  title  to 
the  school  site  was  not  In  the  school  board, 
should  bond  Its  debt  until  it  had  obtained  such 
title.  But  It  was  declared  In  such  amendment 
that,  after  the  bonds  had  been  registered  and 
certified,  their  validity  should  not  be  questioned 
In  any  tribunal,  but  should  be  and  remain  valM 


See  also  28  L.  R.  A.  «42 ;  44  L.  R.  A.  ioi. 
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and  Mndtaff.  Held*  that  this  provision  made  it 
the  duty  of  thecoaoty  olerk  to  puss  upon  this 
question  of  title  before  refristerinff  and  certify- 
toir  the  bonds,  and  that,  therefore,  his  decision, 
evidenced  by  refiristerinv  and  oertlfyinff  the 
bonds,  tliat  such  condition  as  to  title  to  the 
school  site  has  been  oompited  with,  was  final  on 
the  point,  as  against  the  district.  In  favor  of  one 
wbo  purohai>ed  the  bonds  in  irood  faith,  for  value, 
without  notice  that  this  condition  had  not  been 
compiled  with. 

4.  The  right  of  a  bona  fide  purdUMer 
of  mmiicipal  bonds  to  rely  upon  a  recital  or 
oertitlnate  as  to  facts  which  the  person  makinir 
the  same  had  authority  to  determine  does  not 
depend  upon  the  bond  belnff  a  neffotiable  instru- 
Bieat.  Tt  exists  In  the  case  of  a  bona  fide  pur- 
chaser of  a  non^nesotlablebond  as  welL 

0.  The  statnte  declared  that  a  eommii- 
tee  ehonld  andit  the  clalmit  agalwt  the 
dlstrietf  and  determine  the  amount  of  indebt- 
edness to  be  funded.  Held  that  the  auditing  by 
the  committee  of  claims  against  the  district,  and 
the  vote  of  the  district  to  bond  to  pay  sueh 
claims,  and  the  Issue  of  bonds  aooordlngly,  would 
preclude  an  Inquiry  as  to  the  validity  of  such 
claims  as  a  consideration  for  such  bonds,  as 
against  a  bona  fide  purchaser  of  such  bonds:  that, 
as  against  such  purchaser,  the  digtrlot  could  not 
diow,  to  prove  a  want  of  consideration  between 
the  original  parties,  that  the  bonds  r'ere  tn  fact 
paid  for  by  the  one  to  whom  they  were  originally 
Issued  by  the  district,  by  the  surrender  of  void 
claims  held  by  him  against  the  district,  provided 
•uch  claims  had  in  fact  been  audited  and  can- 
eeled,  and  bonds  voted  and  issued  under  the  pro- 
visions of  the  statute. 

IITaUim  J.,  dtesents/rom  proposition  I.   OorUn,J^ 
dissents  from  propoeUUm  5J 

(ICaroh  19, 1894.) 

APPEAL  by  defendant  from  a  Jadgment  of 
of  ihe  District  Court  for  Barnes  County 
in  favor  of  plaintiff  in  an  action  brought  to 
enforce  payment  of  interest  coupoDB  which 
bad  been  attached  to  certain  bonds  issued  by 
defendant.    BtoerMd, 

The  facts  are  stated  in  the  opinions. 

Mr,  6«  K.  Andrae*  for  appellant: 

Is  the  recital  of  the  county  derk  on  the  back 
of  these  bonds  sufficient  to  estop  the  dhitrict 
from  now  setting  up  that  these  conditions  had 
not  been  complied  with? 

The  recital  simply  says  that  this  bond  is 
issued  in  accordance  with  law  and  by  author- 
ity of  the  majority  of  the  legal  voters  of  said 
district. 

When  the  holder  relies  upon  a  recital,  the 
recital  must  be  clear  and  unambiguous. 

Independent  School  Dist.  of  /Steamboat  Bock 
T.  Stone,  106  U.  8.  188,  27  L.  ed.  90. 

The  public  can  act  only  tbrotigh  its  duly  au- 
thorized agCDts,  and  it  is  not  bound  until  all 
who  are  required  to  participate  in  what  is  to 
be  done  have  performed  their  resf^ctive  duties. 

Anthony  v.  Jatper  County^  lOl  D.  8.  693, 

25  L.  ed.  1005:  Merchants  Exch.  Nat,  Bank  of 
New  York  v  Bergen  County  Freeholders,  115 
U.  8.  884.  29  L.  ed.  480. 

All  persons  taking  securities  of  public  cor- 
porations haviDg  only  special  powers  must  see 
to  it  that  the  conditions  prescribed  for  the  ex- 
ercise of  the  power  existed. 

26  L.  R.  A. 


MoTth  v.  FuUon  County  8upr9,  77  U.  &  10 
Wall.  67d,  10  L.  ed.  1040. 

If  upon  the  face  of  the  bonds  the  law  au- 
thorizing their  issue  is  referred  to,  a  purchaser 
is  bound  to  take  notice  of  the  statute,  and  of 
all  its  requirements. 

Whitende  v.  United  States,  93  U.  B.  247,  28 
L.  ed.  8*2;  JOaoies  County  v.  DieU/ieon^  117 
U.  S.  657.  29  L.  ed.  1026;  Cagwin  ▼.  Hancodt, 
84  N.  Y.  582. 

A  corporation  is  not  estopped  from  setting 
up  a  total  want  of  power  to  issue  bonds. 

8teine$  ▼.  FrankHn  County,  48  Mo.  176,  8 
Am.  Rep.  87;  Bay  County  v.  VansyeU,  96  U. 
8.  688,  24  L.  ed.  801;  Pendleton  Ooun^  v. 
Amy,  80  U.  B.  18  Wall.  806,  20  L.  ed.  680; 
Burr  V.  CarbandaU,  76  111.  456. 

Under  the  supplementary  act  it  was  the  duty 
of  the  purchaser  of  these  bonds  to  ascertain  as 
to  (1)  whether  a  site  had  ever  been  desieoated 
for  the  building  of  a  school  house;  (2)  wnether 
the  land  upon  which  the  scboolhouae  was  sita- 
ated  had  been  conveyed  to  the  school  board  or 
school  district  by  a  good  and  sufficient  war- 
ranty deed,  without  which  the  act  gave  the 
school  officers  no  authority  to  act. 

It  was  the  duty  of  the  bondholder  to  know 
what  the  records  of  the  district  showed,  and 
to  also  know  that  theie  was  sufficient  evidence 
in  the  ottice  of  the  county  clerk  to  authorize 
him  to  make  the  certificate  which  appears  on 
the  face  of  the  bond. 

Brown  v.  Bon  Bomme  County,  1  8.  Dak. 
216;  P&rtsmouih  Sav.  Bank  T.  AsMey^  91 
Mich.  670. 

The  ledtals  of  a  bond  issued  by  a  public 
corporation,  as  a  school  district,  are  neither 
prima  facie  nor  conclusive  evidence  of  the  re- 
quired authority  to  issue  the  Fame. 

Heard  v.  Calhoun  Sehoa  Diet,  45  Mo.  App. 
660. 

Recitals  In  municipal  bonds  do  not  extend  to 
or  cover  matters  of  law. 

Dixon  County  v.  Field,  111  U.  8.  88,  26  L. 
ed.  860;  Northern  Nat.  Bank  cf  Tolsdo  ▼.  Por- 
ter Twp.  Trustees,  110  U.  8.  608,  619,  28  L.  ed. 
258,  262;  Barnett  v.  Denison,  145  U.  S.  186- 
141,  86  L.  ed.  652-654;  Oyden  v.  Daviess 
County,  102  U.  8.  684,  28  L.  ed.  268;  Marsh  v. 
Fulton  County  Suprs.  77  U.  8.  10  WalL  676, 
19  L.  ed.  1040;  South  Cttawa  v.  Perkins,  94 
U.  8.  260,  24  L.  ed.  154;  Hayes  v.  holly 
SpHngs,  114  U.  8.  120,  29  L.  ed.  81;  MerchanU 
JSreh.  Nat.  Bank  of  New  York  ▼.  Bergen 
County  Freeholders,  115  U.  8.  884,  29  L.  ed. 
480;  Harshman  v.  Knoz  County,  122  U.  8. 
806,  80  L.  ed.  1152;  C^lerr.Clelmme,  181  U.  8. 
162, 88 L.  ed.  146;  Lake  County  Comrs.  Y.Gra- 
ham, 180  U.  8.  674, 82  L.  ed.  1065;  First  Nat. 
Bank  of  Decorah  v.  Boon  Dist,  Twp.  (Iowa) 
Oct  16, 1892;  Oltavfa  v.  Carey,  108  U.  8.  110. 
27  L.  ed.  669. 

When  a  particular  method  of  exercising  any 
corporate  power  by  a  municipality  is  prescribed 
by  statute  no  other  can  be  adopted. 

Anthony  v.  Jasper  County,  101  U.  8.  697, 25 
L.  ed.  1008;  Ogden  ▼.  Daviess  County,  supra; 
WeUs  V.  Pontotoc  County  Buprs,  102  tl.  8.  626, 
26  L.  ed.  122. 

No  one  can  purchase  municipal  bonds  of  a 

Eublic  corporation,  either  in  ignorance  of  the 
iw  concerning  thero,  which  he  is  presumed 
to  know,  or  in  ignorance  of  the  fact  concern- 
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ing  them,  which  he  has  the  means  of  know- 

JBui  Oakland  ▼.  Skinner,  94  U.  8.  257,  S4 
Ij.  ed.  126;  McClnre  v.  OTf<yrd  Twp.  94  U.  S. 
439,  84  L.  ed.  129:  Mdnhail  County  Sttprs.  r. 
Ckfok,  88  UL  44,  87  Am.  Dec.  882;  BiueU  ▼. 
Kankakee^  64  111.  849:  Ifutnt  ▼.  Rivenids  /n- 
^ependefU  DUi.^  144  U.  8.  610-621,  86  L.  ed. 
562-l>66;  Boon  Twp.  ▼.  Cummin$,  148  U.  8. 
^66-880.  86  L.  ed.  1044-1049;  Lake  County 
Ckmr9.  ▼.  Oraham,  180  U.  8.  674-684,  82  L. 
«d.  1065-1068. 

£?eD  a  bonR  fide  holder  caanot  recover  upon 
boDda  or  their  coupons,  where  there  was  no 
authority  to  issue  the  bonds. 

Brenham  y.  Qerman-Ameriean  Bank^  144 
U.  8.  178,  86  L.  ed.  890:  Netbii  ▼.  Bivernde 
Independent  BUi.  supra;  McClure  r,  Oaford 
T»p.  94  U.  8.  429,  24  L.  ed.  129;  Ogden  t. 
Batiem  County,  supra;  Spitur  T.  Blanchard. 
82  Mich.  884;  National  Bank  of  Commerce  ▼. 
Oranada,  48  Fed.  Rep.  878. 

The  hondsy  if  not  void,  are  non>negotiab1e. 

Firei  Nat.  Bank  of  New  Windsor  7.  Bynum, 
84  N.  C.  24,  87  Am.  Rep.  604:  Saxton  t. 
Steteneon,  28  (J.  G.  C.  P.  506;  Caeet  r.  Kirk, 
4  AUen  (N.  B.)  648;  Nash  t.  Gibbon,  Id.  479; 
HugHU  ▼.  Johnson,  28  Fed.  Rep.  865;  Chris^ 
tian  County  Bank  ▼.  Ooode,  44  Mo.  App.  129; 
Windsor  San.  Bank  ▼.  McMahon,  88  Fed.  Rep. 
288;  OarroU  County  Sav.  Bank  of  Uniontown 
T.  Strother,  28  8.  0.  504-  Low  v.  Bliss,  24  ill. 
168,  76  Am.  Dec.  742;  Philadelphia  Bank  v. 
Newkirk,  8  Miles  (Pa.)  442;  Bead  v.  MeNulty, 
18  Rich.  L.  445.  78  Am.  Dec.  467;  Fiteharris, 
T.  Leggatt,  10  Mo.  App.  587;  Bussdl  t.  BusseU 
1  McArth.  268;  Edwaids,  Bills  &  Notes,  140; 
Palmer  ▼.  Fahnestock,  9  U.  C.  C.  P.  178. 

Etcd  a  bona  lide  purchaser  is  bound  to  take 
notice  of  the  law  under  which  the  bonds  are 


BamsU  y.  Denison,  145  U.  8. 186,  86  L.  ed. 
«l8j  Oyden  r.  Baviess  County,  108  U.  8.  684, 
86  L.  ed.  868;  Marsh  ▼.  Fulton  County  Suprs. 
77  U.  a  10  Wall.  676,  19  L.  ed.  1040;  South 
Ottawa  Y.  Psrkins,  94  U.  8.  860,  84  L.  ed.  154- 
Northern  Nat.  Bank  of  Toledo  y.  Porter  Twp. 
Trveteee,  110  U.  8.  608,  88  L.  ed.  858;  Bayes 
f.  Body  Springs,  114  U.  8.  180,  29  L.  ed.  81; 
Merchants  Exeh.  Nat.  Bank  of  New  York  y. 
Bergen  County  FreeheHders,  115  U.  8.  884,  29 
L.  ed.  480;  Harshman  ▼.  Kncx  County,  122  U. 
B.  806,  80  L.  ed.  1152:  Coler  y.  Cleburne,  181 
U.  8.  168,  88  L.  ed.  146;  f^ke  County  Comrs. 
Y.  Oraham,  180  U.  8.  674, 82  L.  ed.  1065;  First 
Nat.  Bank  of  Beeorah  y.  Boon  Bist.  Twp. 
<9owa)  Oct.  16,  1892;  Ottawa  y.  Carey,  108  U. 


8.  110.  87  L.  ed 

Ko  authority  was  conferred  whatever  upon 
the  school  oflBcers  to  issue  warrants  or  bonds 
to  build  a  scboolhouse,  until  a  site  had  be^'n 
designated  by  the  inhabitants  of  the  school 
"district  at  a  district  meeting. 

Dak.  Terr.  Laws  1879,  (£ap.  14.  g  89,  subd. 

When  they  exercise  the  functions  given  by 
the  statutes  under  consideration,  the  power 
granted  must  not  only  be  clearly  conferred 
out  strictly  pursued. 

Slate  Y.  Nvekolls  County  Sehod  Bist.  Ne.  9, 
10  Nebi  544;  Wiley  y.  Brimfleld,  59  HI.  806; 
Fermere  d  M.  Nat.  Bank  of  Valley  City  v. 
eOoolBiet.  No.  63,  6  Dak.  8»S;  Capital  Bank 
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of  St.  Paul  V.  Barnes  County  Sehoel  Bist.  No, 
63,  1  N.  Dak.  479. 

Messrs.  Williams,  Oood«iu»w  Jh  Staa> 
ton  and  Ball  3s  Wataon*  for  respondent: 

Defendant  is  estopped  as  against  a  purebsser 
bona  tide  from  establishing  any  of  the  defenses 
set  up  in  the  answer. 

1  Dill.  Mun.  Corp.  §528;  Burroughs,  Pub- 
lic Securities,  p.  801;  Knox  County  Cumrs.  ▼. 
AspiuvHUl,  62  U.  8.  21  How.  589, 16  L.  ed. 
208;  BloekY.  Bourbon  County  Comrs.  99  U.  a 
686,  25  L.  ed.  491;  Pompton  Twp.  v.  Cooper 
Union  for  Advancement  of  &ienes  and  Art,  101 
U.  8.  204,  25  L.  ed.  806;  Lynde  Y.  Winnebago 
County,  88  U.  8.  16  Wall.  18,  21  L.  ed.  274; 
National  Bank  of  Commerce  ▼.  Grenada,  41 
Fed.  Rep.  87;  Coloma  y.  Eaves,  92  U.  8.  484^ 
28  L.  ed.  579;  Phelps  y.  Lewinton,  15  Blatchf. 
188;  Society  for  Savings  v.  New  London,  89 
Conn.  174;  Maddox  v.  Graham.  8  Met.  (Ky.)56; 
Guilford  Y.  Minneapolis,  S.  Ste.dM.dA.  & 
Co.  to  Minn.  560;  DanieUy  v.  Cabaniss,  58  O^ 
812;  lAine  v.  Emhden,  78  Me.  854;  Andersom 
County  Y.  Houetan  d  G.  N.  B.  Co.  58  Tex.  82& 

An  instrument  may  be  a  promissory  note 
slthoogh  payable  with  exchange  on  New 
York.  At  one  time,  only  bills  of  exchange 
were  negotiable.  Promissory  notes  and  bnnoa 
were  not,  but  in  modem  times  the  old  rules 
have  been  relaxed. 

l.owe  Y.  Bliss,  24  Dl.  168,  76  Am.  Dec.  748; 
Smith  V.  Kendall,  9  Mich.  241,  80  Am.  Dea 
88;  Johnson  v.  Frisbie,  15  Mich.  286;  Bullodt 
Y.  Taylor,  89  Mich.  187,  88  Am.  Rep.  856; 
Bradley  y.  LiU,  4  Biss.  478. 

In  Leggett  v.  Jones,  10  Wis.  84,  it  is  said: 
'*We  have  no  doubt  such  instruments  have 
everywhere  been  treated  as  commercial  paper, 
both  by  the  business  world  and  by  the  courts^" 

8ee  also  Tiedeman,  Com.  Paper,  §  28  .^ 

Corllniff  J.t  delivered  the  opinion  of  the 
court: 

Jud^nnent  has  been  recovered  and  entered 
in  favor  of  the  plaintiff  and  against  the  de- 
fendant upon  interest  coupons  of  certain 
bonds  issued  by  defendant.  The  appeal  is 
from  such  judgment.  The  court  below  di- 
rected a  verdict  for  the  plaintiff,  and  it  waa 
upon  this  verdict  that  the  Judgment  waa  en- 
tered. 

Among  other  errors  assigned  la  one  based 
upon  the  refusal  of  the  trial  court  to  allow 
the  defendant  to  prove  that  the  bonds  in  ques- 
tion were  issued  without  consideration.  It 
cannot  be  doubted  that  a  want  of  considera- 
tion would  have  constituted  a  perfect  defense 
to  the  bonds  in  the  handa  of  the  original 
taker.  But  it  ia  urged  that  the  plaintiff  is  a 
lN>na  flde  holder,  for  value,  before  maturitv, 
of  the  bonds,  and  their  intereat  coupona.  Aa 
a  matter  of  fact,  this  contention  of  the  plain- 
tiff is  fully  sustained  by  the  record ;  but  he 
can  derive  no  protection  therefrom  unless  the 
bonds  or  coupons  are  negotiable  instrumenta, 
within  the  rule  which  entitlea  the  bona  flde 
purchaser  of  such  paper  to  protection,  as 
against  defenses  to  the  same  in  the  hands  of 
the  original  holder.  Are  the  bonds  or  the 
coupons  negotiable  instruments?  If  not,  we 
must  reverse  the  Judirment,  and  allow  the 
(lefendaot  to  make  proof,  if  it  can,  of  its  de- 
fense of  want  of  consideration.    The  only 
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provition  In  the  bonds  and  coupons  whidi  It 
it  claimed  affects  their  standing  as  negotiable 
instruments  is  that  they  shall  be  paid  at  St. 
Paul,  Minn. .  with  New  York  exchange.  The 
rule  is  familiar  to  all  that  the  amount  to  be 
paid  must  be  certain, — must  be  ascertainable 
irom  the  face  of  the  instrument,  and  from 
the  law  which  governs  the  contract.  No  re- 
sort to  extrinsic  evidence  is  allowed.  Our 
statute  establishes  no  different  rule.  **  A  ne- 
gotiable instrument  is  a  written  promise  or 
request  for  the  payment  of  a  certain  sum  of 
money  to  order  or  Jt)earer  in  conformity  to 
the  provisions  of  this  article.  **  Comp.  Laws, 
g  4406.  That  the  provision  that  the  maker, 
in  addition  to  the  sum  specified,  shall  pay 
an  indefinite  sum,  called  ** exchange,"  renders 
it  impossible  to  ascertain  how  much  money 
is  needed  to  extinguish  the  obligation  at 
maturity,  without  resort  to  evidence  of  a 
fact  outside  of  the  paper,  cannot  admit  of  a 
moment's  doubt.  No  court  has  ever  chal- 
lenged the  truth  of  this  proposition.  But  it 
is  insisted  by  those  courts  which  uphold  the 
negotiability  of  instruments  embracing  such 
a  provision  that  the  amount  to  be  paid  is 
substantially  certain ;  that  it  can  be  readily 
ascertained,  as  it  is  fixed  by  the  rate  of  ex- 
change among  bankers  the  day  the  paper 
falls  due;  that  the  amount  of  the  exchange 
is  usually  very  small ;  and  that  the  spirit  of 
the  rule  requiring  certainty  is  therefore  not 
violated  by  this  exception  to  the  letter  of  the 
rule.  Indeed,  it  is  asserted  that  the  provis- 
ion amounts  to  no  more,  in  effect,  than  a  re- 
quirement that  the  paper  be  paid  at  the  place 
on  which  exchange  is  to  be  paid.  The  ar- 
gument is  made  that,  when  the  maker  is 
called  upon  to  pay  exchange  on  a  specified 
place,  he  is  really  compelled  to  do  no  more 
than  pay  out  the  same  sum  to  satisfy  the  ob- 
ligation that  he  would  be  forced  to  pay  had 
it  been  pavable,  without  exchange,  at  the 
place  on  which  the  exchange  is  to  be  paid. 
This  reasoning  is  fallacious.  There  is  a 
marked  difference,  both  to  debtor  and  cred- 
itor,  with  respect  to  the  amount  to  be  paid 
and  received,  between  cases  where  the  paper 
is  payable  at  one  place,  with  exchange  on 
another,  and  cases  where  the  paper  is  pay- 
able, without  exchange,  at  the  last-named 
place.  Suppose,  when  the  money  is  payable 
in  this  state,  the  creditor  wishes  to  use  the 
money  here.  He  is  doubly  benefited  by  the 
provision  to  pay  here,  with  New  York  ex- 
change. Had  the  paper  been  payable  in  New 
York,  without  exchange,  he  might  be  com- 
pelled to  pay  exchange  on  some  western 
point,  to  bring  the  money  to  this  state.  But 
by  having  it  paid  here  he  saves  this  sum, 
and,  in  iMdition,  places  in  his  pocket  the 
amount  of  New  York  exchange  paid  him  by 
the  debtor.  In  times  of  lo^at  financial  fright, 
like  those  through  wliich  we  have  been  pass- 
ing, the  difference  might  be  equal  to  a  con- 
siderable sum.  Nor  is  the  effect  the  same 
upon  the  debtor.  Should  his  money  be  in 
New  York,  he  must  pay  the  costs  of  bring- 
ing it  west,  and  also  pay  the  creditor  the 
further  cost  of  sending  it  back,  although  the 
creditor  mav  not  desire  it  remitted,  whereas, 
had  the  dent  been  payable  in  New  York, 
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without  exchange,  he  would  have  saTod  both 

of  the  items  of  exchange. 

But  even  if  it  should  be  conceded  that  the 
effect,  in  dollars  and  cents,  would  be  the 
same  to  both  parties,  under  all  circumstances, 
it  would  not  follow  that  the  courts  would  be 
Justified  in  ingrafting  this  exception  upon 
the  law  merchant.  An  agreement  to  pay  a 
sum  of  money  equivalent  to  the  market  price 
of  a  specified  amount  of  a  certain  commodity 
at  a  particular  time  and  place  is,  in  its  effect 
upon  the  parties,  the  same  as  an  agreement 
in  terms  to  pay  that  sum  of  money.  But  it 
would  not  be  seriously  urged  that  the  former 
agreement  would  constitute  a  negotiable  in- 
strument. It  would  not  be  negotiable,  be- 
cause resort  would  have  to  be  had  to  extrinsie 
evidence  to  settle  the  amount  due.  whereas, 
in  the  case  where  that  amount  (although 
precisely  the  same)  is  fixed  by  the  terms  of 
the  paper,  certainty  exists  upon  the  very  face 
of  ue  contract  itself.  It  is  this  oertainlr 
wh  Ich  the  lawmerchant  req  uires.  To  ingraft 
upon  this  rule  the  exception  contendea  for 
by  respondent  would  be  open  to  serious  ob- 
lections.  In  analogous  cases,  there  would 
oe  no  escape  from  further  modification  of  the 
doctrine  requiring  certainty.  When  once  the 
strict  letter  of  the  rule  is  departed  from,  the 
business  world  is  whollv  at  sea.  No  one  can 
tell  in  advance  what  other  analogous  provis- 
ions, introducing  uncertainty  into  the  con- 
tract, will  be  disregarded,  as  not  falling 
within  the  spirit  of  we  rule.  The  spirit  <» 
the  rule  is  too  vague  and  intangible  for  the 
guidance  of  business  conduct.  The  commer- 
cial world  needs,  and  must  have,  the  cer- 
tainty of  the  rule  itself,  in  its  plain  inter- 
pretation. When  a  departure  from  its  strict 
letter  is  once  tolerated,  the  whole  subject  is 
removed  from  the  realm  of  simplicity  and 
certainty,  and  transferred  to  the  domain  of 
construction,  confusion,  and  doubt.  Whait 
the  business  world  needs  with  reference  to 
such  matters  is  not  so  much  a  rule  based  upon 
principle  as  a  rule  simple,  definite,  and  per- 
manently fixed.  All  these  elements  will  be 
deetroyed  by  the  adoption  of  the  excepti(» 
that  resort  may  be  had  to  outside  evidence  to 
fix  the  amount  of  exchange,  without  affect- 
ing the  negotiability  of  the  instrument  pro- 
viding for  the  payment  of  exchange.  And 
what  need  is  there  for  an  exception?  What 
great  benefit  will  accrue  to  the  commercial 
world  from  its  adoption?  It  is  said  that  the 
business  world  has  practically  agreed  that 
the  words  ^with  exchange"  do  not  destroy 
the  nejTotiability  of  the  paper  containing 
them.  But  it  is  not  within  the  power  of  the 
people  to  modify  or  abrogate  by  usage  a 
settled  rule  of  law.  The  people  must  change 
fixed  rules  by  legislation.  It  is  by  no  means 
certain  that  there  is  a  consensus  of  opinion 
on  this  subject.  In  the  eastern  states  there 
will  doubtless  be  found  many  who  would 
take  issue  with  tiiose  who  assert  that  such 
paper  is  negotiable.  But  there  Is  no  need 
for  this  usage. 

The  only  theory  upon  which  the  creditor 
can  Justify  inserting  a  provision  for  the  pay- 
ment of  exchange  is  that  he  desires  the  money 
remitted  to  the  point  specified,  to  be  used  by 
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him  diflie.  To  inBert  a  proyision  for  ez- 
chanse  for  any  other  parpofle  would  be  re* 
quirmg  the  pay  meat  of  Bomething  which  the 
creditor  cannot,  in  fairness,  exact.  All  he 
can  Justly  demand  is  the  principal  and  inter- 
eat.  If  he  is  paid  more,  it  is  to  enable  him 
to  remit  the  money,  or  to  have  it  remitted, 
without  expense  to  himself.  In  other  words, 
it  is  contracted  for  and  received  by  him  that 
he  may  receive  in  full  the  amount  of  princi- 
pal and  interest  at  the  place  on  which  ex- 
change is  paid,  without  diminution  because 
of  being  compelled  to  pay  such  exchange 
himself.  The  creditor  can  always  accom- 
plish this  purpose  by  specifying  in  the  con- 
tract, as  the  place  of  payment,  the  place  to 
which  he  desires  the  money  remitted.  He 
will  still  receive  the  full  sum,  without  de- 
duction for  exchange,  as  the  debtor  must  pay 
it  there ;  and  the  instniment  will  not  be  open 
to  the  objection  that  it  is  not  negotiable,  by 
reason  of  the  fact  that  the  exact  sum  to  l>e 
paid  cannot  be  ascertained  without  resort  to 
extrinsic  evidence.  If,  as  has  been  stated, 
there  la  a  large  amount  of  paper  in  the  mar- 
ket, containing  a  provision  for  the  payment 
of  exchange,  which  is  regarded  and  is  being 
treated  by  business  men  as  negotiable  paper, 
those  who  so  believe  and  act  are  not  entitled 
to  have  the  law  strained  to  protect  them,  for 
they  must  have  known  that  such  a  provision 
did  in  fact  introduce  into  the  contract  an 
element  of  uncertainty,  and  they  also  were 
bound  to  know  that  many  cases  treated  such 
paper  as  not  negotiable.  Moreover,  most  of 
su^  paper  will  be  paid  or  renewed,  or  be 
in  some  way  disposed  of,  in  a  few  months, 
and  in  transactions  entered  into  subsequently 
to  this  decision  the  people  can  conform  to 
the  elementary  rule  that  certainty  must  ap- 
pear upon  the  face  of  the  paper.  We  are 
asked  to  protect  the  few  holders  of  such  paper 
to  which  there  may  be  some  defense  good  as 
between  the  original  parties.  That  we  may 
do  this,  we  are  requested  to  take  from  the  rule 
that  which,  above  all  other  elements,  ren- 
dons  it  beneficial  to. the  commercial  world,— 
its  simplicity  and  certainty.  It  is  said  that 
the  amount  of  exchange  is  very  small.  But 
tlie  amount  is  uncertain,  within  the  meaning 
of  the  rule,  whether  a  dime  or  a  dollar  is  to 
be  added  to  the  sum  by  extrinsic  proof.  If 
the  amount  of  the  exchange  is  to  determine 
tlie  negotiability  of  paper  containing  provis- 
ion for  exctiange,  some  of  it  would,  and  some 
of  it  would  not,  be  negotiable,  for  there  are 
timea  when  that  amount  of  exchange  is  much 
more  than  nominal.  To  escape  such  a  di- 
lemma the  courts  must  hold  that  where  the 
uncertain  sum  to  be  so  added  is  equivalent 
to  many  dollars,  as  was  frequently  the  case 
during  the  past  summer,  paper  is  neverthe- 
less neicotiable,  within  the  rule  whidi  re- 
quirea  certainty  upon  the  face  of  the  paper 
as  to  the  amount  to  be  paid.  Many  cases 
support  the  view  expreased  in  this  opinion. 
Wimdtar  San.  Bank  v.  McMahon,  88  FM. 
Bep.  288;  Lmoe  t.  B»m,  84  111.  168,  76  Am. 
Dec.  748 ;  HughUt  T.  Johtutm,  28  Fed.  Bep. 
865;  Bead  T.  McNMv,  12  Rich.  L.  440,  78 
Am.  Dec.  467 ;  CkurroU  Oounip  Sat,  Bank  of 
Ufd&nUnm  ▼.  BtTUker^  28  8.  0.  604;  BOmtr 
T.  JhifciMifeciir,  t  U.  0.  O.  P.  172 ;  SaaO^  t. 
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8te9en$an,  28  U.  0.  C.  P.  608;  Pim  JTol. 
BankifNew  Windtar  v.  Bvnum,  84  N.  C.  24, 
87  Am.  Bep.  604;  PhdadOMa  Bank  T. 
yewkirk,  2  Miles  (PaJ  442 ;  MtuaeU  ▼.  Bus- 
9eU,  1  McArth.  268 ;  Fitgharrii  T.  LeMoU,  10 
Mo.  App.  629;  Christian  County  Mnk  v. 
Chode,  44  Mo.  App.  129 ;  Oami  T.  Kirk,  4 
Allen  (N.  B.)  548;  Nathv.  Qihbon,  Id.  479. 
An  agreement  to  pa^  the  principal  sum 
and  interest,  and  in  addition  the  cost  of  send- 
ing the  money  to  New  York  by  express, 
would  have  been  more  definite,  because  those 
charges  remain  fixed  for  a  long  period,  and 
there  would  have  been  certainty  from  the 
outset  how  much  money  it  would  take  to  pay 
the  debt.  But,  as  exchange  nuiy  vary  from 
day  to  day,  the  amount  to  be  paid  therefor 
is  uncertain,  down  to  the  very  dav  of  pay- 
ment. Yet  no  one  would  contend  that  an 
instrument  contain  ins  a  provision  for  the 

SaymeD^  of  the  cost  of  sendini;  the  money  to 
Few  York  by  express  would  "be  negotiable 
While  it  would  have  been  practically  cer 
tain  from  the  start  how  much  money  it  would 
take  to  comply  with  the  contract,  the  cer- 
tainty would  have  resulted,  not  from  an  in- 
spection of  the  contract  alone,  but  from  the 
evidence  of  an  extrinsic  fact,  not  liable  to 
change,  which,  however,  must  be  proved, 
the  same  as  any  other  extrinsic  fact,  by  evi- 
dence outside  of  the  paper.  An  agreement 
to  pay  exchange  between  points  in  this 
country,  where  Uie  money  standard  is  the 
same  throughout,  is  onl  v  an  agreement  to  pay 
for  the  cheaper  mode  of  remitting  funds,  re- 
sulting from  the  more  refined  imd  complex 
system  under  which  financial  transactions  are 
carried  on. 

We  are  aware  that  there  are  decisions  op- 
posed to  our  view.  In  Michigan  it  was  held 
Sy  a  divided  court  that  such  instruments  are 
negotiable.  Smith  v.  KendaU,  9  Mich.  242, 
80  Am.  Dec.  88.  The  dissenting  opinion  of 
Judge  Campbell  is  much  more  satisfactory  to 
our  minds  than  the  prevailing  opinion.  In 
the  latter  case  of  Johnnan  v.  Fnsbu,  16  Mich 
286,  it  is  evident  tliat  the  Judges  did  not  in- 
tend to  express  their  views  upon  the  ques- 
tion, as  an  original  one,  both  from  the  Ian* 
Suage  of  the  opinion  in  that  case,  and  from 
le  fact  that  Judge  Campbell,  who  had  so 
strongly  dissented  in  the  first  case,  wrote  the 
opinion  in  the  second.  This  opinion  merely 
states  that  the  law  was  settled  by  a  major- 
ity of  the  court  in  the  prior  case,  and  we  have 
therefore  no  means  of  ascertaining  from  the 
case  of  Johnmm  v.  FHebie  what  JuSe  Cooley 's 
views  were  on  the  Question,  looking  at  it 
from  the  standpoint  of  principle  and  business 
expediency.  In  a  late  case  in  that  state 
((&yuga  Sat,  Bank  of  Auburn  v.  Purdg,  66 
Mich.  6),  that  court  has  held  a  note  to  bo 
non-negotiable  which  contains  a  provision  for 
exchaujre  in  connection  with  a  provision  for 
the  payment  of  expenses  of  collecting  if  sued 
upon,  and  further  provisions  waiving  ex- 
emptions, and  increasing  the  rate  of  interest^ 
if  not  paid  at  maturity.  These  three  last- 
named  provisions  have  been  held  by  many 
authorities  (although  there  is  conflict)  not  to 
destroy  the  negotiability.  The  case  may, 
therefore, —and  in  some  Jurisdictions  must,^ 
have  turned  en  the  question  whether  the  pra- 
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tIsIoh  for  the  pftyment  of  exchange  destroyed 
its  negotiability.  The  court  said:  ''The 
modern  tendency  to  interpolate  into  sach  in- 
struments engagements  and  stipulations  not 
recognized  by  tlie  lawmerchaut,  affecting 
the  certai  nty  as  to  the  amount  due  and  pay- 
able thereon,  or  the  time  of  maturity,  or 
superadding  duties  to  be  performed  by  the 
maker  of  additional  obligations,  other  than 
the  payment  of  a  sum  certain  at  maturity, 
should  be  discountenanced,  and  held  to  de- 
stroy their  negotiability,  and  deprire  them 
ot  the  character  of  promissory  notes,  and  they 
should  be  relegated  to  the  domain  of  ordinary 
contracts. "  In  neither  of  the  Wisconsin  cases 
was  the  question  involved.  In  the  later  case 
of  Mormin  v.  Edtoardt,  68  Wis.  590,  40  Am. 
Rep.  7dl,  there  is  a  statement  that  what  was 
said  by  the  court  in  the  former  case  {Leffgett 
T.  Janes,  10  Wis.  85)  on  the  point  was  obi- 
ter; and  while  the  court,  in  the  later  case, 
reiterates  the  former  dictum  in  eren  stronger 
language,  it  is  nevertheless  the  fact  that  in 
neither  case  did  the  court  settle  the  question 
autlioritatively,  as  one  necessarily  in  vol  red. 
In  Bi'odley  v.  LiU,  4  Biss.  478,  Fed.  Cas.  No. 
1,788,  the  reasoning  of  the  learned  Judge  is 
clearly  unsound.  The  opinion  exemplifies 
the  truth  of  the  common  observation  that  the 
use  of  an  illustration  is  often  a  dangerous 
mode  of  enforcing  a  point.  He  likens  the 
case  of  a  note  payable  with  exchange  to  one 
payable,  with  interest,  in  England,  and  sued 
on  in  New  York.  He  asserts  that  in  the  lat- 
ter case  the  note  would  be  negotiable.  But 
the  court,  ne  says,  must,  in  such  case,  take 
proof  of  an  extrinsic  fact  to  fix  the  amount 
of  interest.  The  answer  to  this  sophistry  1  les 
so  plainly  on  the  surface  that  it  is  hardly 
necessary  to  state  it  here.  The  note,  in  the 
case  put  by  wav  of  illustration,  is  negotiable 
because  in  England,  where  it  is  payable,  the 
amount  of  interest  is  ascertainable  by  an  in- 
spection of  the  note  itself.  Nothing  is  un- 
certain or  extrinsic,  which  the  note  and  the 
law  disclose  and  establish.  The  suit  being 
brought,  in  the  case  put  by  way  of  illustra- 
tion, in  a  foreign  country,  the  court  must 
have  proof  of  the  lUws  of  the  country  where 
the  note  was  payable,  to  ascertain  the  rate  of 
interest,  because  such  laws  are  not  judicially 
noticed;  but  when  the  proof  is  made  the 
4X>urt  ascertains  the  amount  due,  from  the 
face  of  the  note  and  the  terms  of  the  statute, 
without  further  evidence.  And  in  England, 
by  whose  laws  the  rate  of  Interest  is  fixed, 
and  where  the  note  was  payable,  there  has 
at  all  times  been  an  absolute  certainty  as  to 
the  amount  needed  to  pay  the  note  at  matur- 
ity. The  test  is  whether  the  amount  due  Is 
certain  from  the  face  of  the  paper  at  the  time 
and  place  of  payment.  Suing  on  the  instru- 
ment in  a  foreign  country  cannot  destroy  its 
negotiability.  The  only  discussion  of  this 
question.  In  favor  of  the  view  that  such 
paper  is  negotiable,  which  is  worthy  of  that 
name,  is  to  be  found  in  the  opinion  of  Judge 
Mitchell  in  Haetinge  v.  Hiompion,  54  Minn. 
184,  81  L.  R.  A.  178.  It  embodies  all  that 
can  be  said  on  that  side  of  the  question.  It 
is  a  position  not  utterly  destitute  of  strength, 
but,  for  the  reasons  we  have  already  stated, 
we  do  not  regard  it  as  tenable.    It  is  to  be 
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regretted  that  the  federal  supreme  court  hsi 
not  passed  upon  the  point.  There  should  be 
only  one  rule  for  the  nation,  and  it  is  to  be 
hoped  that,  whatever  conclusion  is  ultimately 
reached  by  that  court,  it  will  be  adopted  in 
all  of  the  states.  In  this  circuit  it  is  settled 
by  the  decision  of  Judge  (now  Mr,  Juetiee) 
Brewer,  In  the  case  of  Eughitt  v.  Joiineon, 
28  Fed.  Bep.  865,  that  such  paper  is  not  ne- 
gotiable. Had  this  suit  been  instituted  in 
the  United  States  circuit  court  for  this  dis- 
trict, that  court  would  have  applied  and  en* 
forced  this  rule.  Therefore,  for  us  to  estab- 
lish a  different  doctrine  would  make  the 
rights  of  the  parties  depend  upon  the  court  in 
which  the  action  should  he  brought  While 
the  decision  which  we  have  cited  from  Penn* 
sylvania  (Fhiladelphia  Bank  v.  Heteldrk,  % 
Miles  [Pa.]  442)  is  a  decision  of  the  district 
court.  It  is  quite  evident  what  views  the.  sa* 
preme  court  of  the  state  would  entertain  on 
the  question,  should  it  come  before  that  tri- 
bunal. In  Woods  V.  yorth.  84  Pa.  407,  84 
Am.  Bep.  201,  that  court  said  that  **  it  was 
a  necessary  quality  of  negotiable  paper  that 
it  should  be  simple,  certain,  unconditional,^- 
not  subject  to  anv  contingency.  It  would 
be  a  mere  affectation  of  learning  to  cite  the 
elementary  treatises  and  the  decided  cases 
which  have  established  this  principle.  It  is 
very  important  to  the  commercial  communitj 
that  it  should  be  maintained  with  all  its 
riff  or."  In  a  recent  case  in  the  same  court 
tliis  language  is  quoted  with  approval.  Irtm 
Oity  Nat.  Bank  ▼.  McOord,  180  Pa.  52,  11 
L.  R.  A.  559. 

A  majority  of  this  court  liolds  that  the 
bonds  and  coupons  were  not  negotiable,  and 
were  therefore  open  to  the  defense  of  want 
of  consideration.  Hence,  it  was  error  for  the 
court  to  exclude  the  evidence  offered  to  sub- 
stantiate this  defense.  The  chief  Justice,  who 
agrees  with  me,  rests  his  decision  upon  the 
terms  of  our  statute.  Gomp.  Laws,  g^  4466b 
4462. 

It  is  claimed  tliat  the  court  erred  in  another 
particular:  The  defendant  offered  to  prove 
that  the  land  on  which  the  sdiool  building 
for  which  the  bonds  in  suit  were  issued  was 
situated  was  not  owned  by  the  defendant,  or 
its  school  board ;  that  it  had  never  k>een  con- 
veyed to  the  district,  or  its  school  board; 
that  proceedings  to  condemn  it  as  a  school 
site  had  never  k)een  instituted ;  and  that  it 
was,  in  fact,  the  property  of  a  third  person. 
This  offer  was  rejected.  Would  these  facts 
have  constituted  a  defense?  The  act  under 
which  defendant  derived  its  authority  to  ex- 
ecute bonds  is  a  special  act,  and  is  not  to  ht 
found  in  the  printed  volumes.  It  was  ap- 
proved March  12,  1885.  On  the  same  day 
the  act  was  amended,  and  in  this  amendment 
it  was  expressly  provided  that  the  indebted- 
ness of  no  school  district  mentioned  in  the 
original  act  should  be  bonded  until  the  land 
on  which  the  school  building  was  located 
should  have  been  conveyed,  by  good  and 
sufficient  warranty  deed,  to  the  sc1io<il  board 
of  such  district,  or  the  title  to  It  sliould  have 
been  obtained  by  the  school  board  by  proper 
condemnation  in  the  manner  provided  by  law. 
The  existence  of  this  fact  of  ownership  oJE 
the  site  on  which  the  school  building  was 


1894. 


Flaoo  t.  School  District  No.  70  of  Babnbb  GoonTT. 


889 


flitoated  was  a  condition  precedent  to  the  ex- 
istence of  any  power  to  issue  bonds.  Until 
this  fact  existed,  the  district  was  as  power- 
less to  bond  as  if  no  statute  on  the  subject 
had  been  passed. 

The  only  possible  escape  of  the  plaintiff 
from  this  conclusion  is  by  invoking  another 
doctrine, — the  doctrine  of  estoppel  from  re- 
citals in  the  bond,  or  in  a  certificate  attached 
to  it.  Upon  each  bond  was  indorsed  a  cer- 
tificate signed  by  the  county  cleric  certifying 
that  such  Dond  **  is  issued  in  accordance  with 
law,  and  by  authority  of  a  majority  of  the 
legal  voters  of  said  district  present  and  vot- 
ing at  an  election  dulv  held  May  11.  1885, 
for  that  purpose,  and  is  duly  registered  in 
this  oflSce."  We  will  assume  at  first  that 
this  certificate  is  in  terms  broad  enough  to 
embrace  the  fact  that  the  title  to  the  school 
site  was  in  the  school  board.  The  question 
then  arises  whether  this  fact  is  such  a  fact  as 
the  county  clerk  had  authority  to  investigate, 
and  settle  by  his  certificate,  so  as  to  preclude 
an  inquirv  with  njspect  to  the  same,  as 
against  a  bona  fide  purchaser  of  the  bonds. 
Tliis  doctrine  rests  upon  legislative  intent. 
Did  the  legislature  intend  to  commit  the  de- 
termination of  certain  facts  to  the  judgment 
of  the  oflicer  making  the  certificate,  or  the 
officers  issuing  the  bonds,  where  the  facts  are 
recited  in  the  body  of  the  bond,  so  that  pur- 
chasers of  such  bonds  might  rely^  upon  such 
certificate  or  recital?  As  we  said  in  Ooler 
V.  Dwight  School  Twp,  (N.  Dak.)  55  N.  W. 
Rep.  587,  591,  "It  is  not  necessary  that  the 
power  to  determine  these  facts  should  have 
neen  expressly  conferred  upon  the  district 
officers  by  statute."  And  in  that  connection 
we  added  in  that  case  (ouoting  with  ap- 
proval) the  language  of  Mr,  Justice  Brewer 
in  Bernards  Twp.  v.  MorrUon,  188  U.  8.  528, 
88  L.  ed.  726:  ''It  is  enough  that  full  con- 
trol in  the  matter  is  given  to  the  officers 
named. "  We  stand  by  this  statement  of  the 
rule,  but  the  language  of  section  6  does  not 
bring  this  case  within  its  purview.  The 
county  clerk  derives  his  power  to  make  the 
certiflicate  upon  the  bonds  from  section  6  of 
the  statute.  But,  as  a  consideration  of  sec- 
tion 5  is  essential  to  a  right  understanding 
of  section  6,  we  quote  them  both  in  full : 

"Sec.  5.  No  bond  shall  be  issued  under 
this  act  until  the  question  of  issuing  the 
same  shall  be  first  soomitted  to  a  vote  of  the 
district  at  a  school  meeting  called  for  that 
purpose  of  which  school  meeting  at  least  ten 
•days'  notice  shall  be  given  by  notices  posted 
in  at  least  three  public  and  conspicuous 
places  in  said  districts,  stating  the  time  and 

f»lace  of  meeting  and  that  the  said  meeting 
s  for  the  purpose  of  auditing  and  settling 
the  indebtedness  of  said  district  and  issuing 
bonds  to  provide  for  the  payment  thereof. 
The  notice  of  such  meeting  may  be  signed  by 
any  member  of  the  school  board  or  in  case  of 
the  absence  of  all  the  members  of  the  school 
board  or  their  inability,  refusal  or  neglect 
to  sign  the  same,  by  three  resident  electors 
of  such  district ;  provided  that  no  meeting 
shall  be  called  for  such  purpose  until  the 
district  school  board  shall  have  been  peti- 
tion<Ml  therefor  in  writing  by  at  least  one 
third  of  the  resident  electors ;  a  majority  of 
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the  legal  voters  present  and  voting  at  such 
meeting  shall  first  appoint  a  committee  of 
three  from  their  number,  resident  freeholders 
and  possessing  other  qualifications  of  electors 
of  the  distrlct,to  audit  and  settle  the  indebted- 
ness of  the  district.  Said  committee  shall 
at  once  cause  notice  to  be  given  of  their  ap- 
pointment, and  shall  in  said  notice  set  a  time 
during  which  the  outstanding  indebtedness 
shall  be  presented  to  them.  Said  time  shall 
not  be  less  than  thirty  days  nor  more  than 
ninetv  days,  and  said  notice  shall  be  pub- 
lished in  some  newspaper  of  general  circula- 
tion published  in  each  of  the  counties  of 
Barnes  and  Qriggs  and  shall  also  set  forth 
the  time  when  the  committee  will  make  a 
full  report  of  their  duties  to  the  electors  of 
such  district,  whereupon  the  electors  shall 
meet  at  such  time  ana  place  to  receive  said 
report  and  submit  the  question  of  the  issuing 
of  bonds  to  provide  for  the  payment  of  the 
indebtedness  as  audited  and  settled,  and  the 
auditing  or  settling  by  said  committee  shall 
not  be  in  any  manner  construed  to  be  bind- 
ing on  said  district  or  be  construed  as  an  ad- 
mission of  the  legality  of  any  claim  or  al- 
leged claim  against  said  district,  and  uo  bonds 
shall  be  issued  until  the  claims  for  which 
they  are  issued  shall  be  delivered  up  and 
canceled,  and  a  full  record  shall  be  kept  of 
all  of  the  proceedings  of  said  meeting,  and 
the  acts  of  said  committee  and  of  the  vote 
cast  in  the  names  of  all  of  the  persons  who 
voted  at  said  meeting  and  shall  be  preserved 
as  a  record  In  the  district,  and  a  certified 
copy  of  such  record  shall  be  filed  with  the 
county  clerk  which  shall  be  kept  in  his  office 
as  a  public  record.  The  ballots  in  favor  of 
or  opposed  thereto  shall  contain  the  words 
respectively '  For  issuing  bonds'  and '  Against 
issuing  bonds*  and  if  a  majority  of  all  the 
votes  cast  be  in  favor  of  issuing  bonds,  the 
school  board  shall  forthwith  proceed  to  issue 
bonds  to  the  amount  of  the  indebtedness  as 
audited  and  settled  and  running  for  such 
length  of  time  as  shall  be  determined  by  the 
further  vote  of  the  resident  voters  present 
within  the  limits  prescribed  by  this  act 
Sec.  6.  Before  said  bonds  are  issued,  sold  or 
disposed  of,  they  shall  be  presented  to  the 
county  clerk,  and  the  said  county  clerk  shall 
carefully  examine  the  notices*of  election  and 
the  proof  of  posting  or  publishing  the  same, 
and  shall  also  carefully  examine  all  returns 
of  the  election  and  all  proceedings  of  said 
committee  and  of  said  district  meetings,  and 
the  settlement,  auditing  and  vote  authoriz- 
ing the  issuance  of  said  bonds,  which  ex- 
amination shall  be  made  from  the  records 
filed  in  his  office,  as  provided  for  in  the  pre- 
ceding section,  and  if  satisfied  therefrom  that 
such  bonds  are  authorized  to  be  issued,  as 
provided  for  in  this  act,  and  the  claims  for 
which  they  are  issued  are  delivered  up  and 
canceled,  he  shall,  in  a  book  kept  for  that 
purpose,  preserve  a  registry  of  each  bond, 
showing  in  separate  columns  and  entries,  the 
number  of  the  school  districts  .'ssuing  a  bond, 
the  denomination  thereof,  the  date  of  issue 
and  other  facts,  and  upon  each  bond  shall 
endorse  the  following  certificate:  I  hereby 
certify  that  the  within  bond  for dol- 
lars 01  school  district  number ooonty* 
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territory  of  Dakota,  is  issued  in  accordance 
with  law,  and  by  authority  of  a  majority  of 
the  legal  voters  of  said  district  preseut  and 

voting  at  an  election  duly  held ,  188-, 

for  that  purpose,  and  is  dulv  registered  in 
this  office.  The  blanks  shall  be  filled  ac- 
cording to  the  fact,  and  the  certificate  offi- 
cially signed  by  the  countv  clerk  and  attested 
by  the  seal  of  the  county.  ' 

It  will  be  noticed  that  the  county  clerk  is 
not  given  full  contrr.l  of  the  matter  by  sec- 
tion 6.  He  is  merely  to  settle  the  questions 
whether  the  provisions  of  section  5  have  been 
complied  with.  That  he  has  nothing,  under 
the  terms  of  section  6,  to  do  with  the  deter- 
mination of  the  question  whether  the  school 
board  has  title  to  the  school  site,  is  apparent 
from  the  fact  that  that  matter  is  not  referred 
to  in  section  5 ;  from  the  further  fact  that  his 
decision  is  to  be  based  upon  the  examination 
of  a  certified  copy  of  the  record  of  the  pro- 
ceedings referred  to  in  section  5,  which  re- 
quires such  record  to  be  kept ;  and  from  the 
still  further  fact  that,  at  the  time  section  6 
was  passed,  section  16  had  not  been  amended, 
and  therefore  the  law  did  not  at  that  time 
contain  any  provision  requiring  the  owner- 
ship of  the  school  site,  as  a  condition  pre- 
cedent to  the  power  to  issue  bonds.  It  is 
thus  made  apparent  that  the  county  clerk 
was  given  no  author! tv  over  this  matter  by 
section  6;  that  no  decision  touching  it  was 
committed  to  his  judgment  by  that  section. 
Under  such  circumstances,  it  Is  too  clear  to 
Justify  further  argument  that,  under  the  lan- 
guage of  section  o,  his  certificate  constitutes 
no  estoppel.  The  public  has  no  more  right 
to  rely  upon  it,  so  far  as  this  matter  was 
concerned,  than  the  certificate  of  any  utter 
stranger.  We  are  not  without  express  au- 
thority upon  this  point.  Coffin  v.  Kearney 
County  dfmrB,  57  Fed.  Rep.  148;  German 
Bav.  Bank  of  Davenport,  lotoa  v.  Franklin 
County,  JIL  128  U.  8.  626-540,  82  L.  ed.  519> 
626 ;  Lake  County  Comr%,  v.  Graham,  180  U. 
8.  674,  82  L.  ed.  1066 ;  Northern  Nat,  Bank 
€f  Toledo  V.  F&rter  Twp.  Trusteee,  110  U.  S. 
m,  28  L.  ed.  258 ;  JSkly  v.  Mian,  21  Fed. 
Pep.  842;  National  Bank  qf  Commerce  v. 
Granada,  54  Fed.  Rep.  100 ;  MeClure  v.  Cx- 
ford  Twp,  94  U.  8.  429,  24  L.  ed.  129 ;  Dixon 
County  V.  FiM,  111  U.  8.  88,  28  L.  ed.  360 ; 
Brown  v.  Bon  Homme  County,  1  8.  Dak.  216. 
In  this  last  case  the  court  said :  **  There 
were  no  recitals  in  these  bonds  of  the  exist- 
ence of  any  fact  which  the  chairman  and 
clerk  of  the  board  were  authorized  to  ascer- 
tain and  determine."  In  Dixon  County  v. 
Field,  the  court  said :  **  If  the  officers  au- 
thorized to  issue  bonds  upon  condition  are 
not  the  appointed  tribunal  to  decide  the  fact 
which  constitutes  the  condition,  then  recital 
will  not  be  accepted  as  a  substitute  for  proof. 
In  other  words,  where  the  validity  of  the 
bonds  depends  upon  an  estoppel  claimed  to 
arise  upon  the  recital  of  the  instrument,-— 
the  question  being  as  to  the  existence  of  the 
power  to  issue  them, — it  is  necessary  to  es- 
tablish that  the  officers  executing  the  bonds 
bad  lawful  authority  to  make  the  recitals, 
and  to  make  them  conclusive.  The  very 
ground  of  the  estoppel  is  the  recitals  and  the 
official  statements  of  those  to  whom  the  law 
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refers  the  public  for  authentic  and  final  in- 
formation on  the  subject." 

Nor  could  there  have  been  any  hardship  in 
requiring  those  dealing  with  the  bonds  to 
ascertain  whether  the  district  had  title  to  the 
school  site  before  issuing  the  bonds.  This 
title,  whether  under  deed  or  condemnation 
proceediDgs,  would  ordinarily  be  a  matter  of 
public  record.  We  do  not  think,  however, 
within  the  meaning  of  the  cases  holding  that 
an  assessment  roll  must  be  examined  despite 
recitals  in  the  bonds,  that  the  bona  fide  pur- 
chasers of  these  bonds  bought  at  their  peril, 
if -the  legislature  has  given  the  county  clerk 
authority  to  determine  this  question,  and 
embody  his  decisio*^  in  his  certificate.  These 
cases  relate  to  facts  which  are  necessarily 
matters  of  record :  Sutliff  v.  Lake  County 
Comre.  147  U.  8.  280,  87  U,  ed.  146 ;  Lake 
County  Comre,  v.  Graham,  180  U.  8.  674-682, 
82  L.  ed.  1066-1067 :  Chaffee  County  Comre. 
V.  Potter,  142  U.  8.  856-868.  85  L.  ed.  1040- 
1048;  Dixon  County  v.  Field,  111  U.  8.  88- 
92,  28  L.  ed.  860-868 ;  NeOit  v.  Riverside  In- 
dependent Divt,  144  U.  8.  610,  86  L.  ed.  662 ; 
Francie  v.  Howard  County,  60  Fed.  Rep.  44 ; 
Citizens  Bank  of  Texarkana  v.  Terrell,  78  Tex. 
450;  Ndan  County  v.  StaU,  88  Tex.  183. 
But  the  title  to  the  school  site  might  be  in 
the  school  board  by  an  unrecorded  deed. 

We  now  come  to  a  provision  in  the  amend- 
ment to  the  act  which,  in  our  judgment,  re- 
quires us  to  hold  that  the  county  clerk's  cer- 
tificate was  broad  enough  to  include  the  fact 
of  title,  and  that  it  was  the  purpose  of  the 
legislature  to  make  )his  certificate  final  on 
this  point,  so  far  as  *nnocent  purchasers  were 
concerned.  That  amendment,  after  provid- 
ing, among  other  things,  that  the  title  must 
be  in  the  school  board  before  bonds  can  be 
issued,  declares  that  '^the  validity  and  obli- 
gation of  any  school  bond  registered  and  cer- 
tified as  herein  provided  .  .  .  shall  not 
be  questioned  in  any  tribunal,  but  every  such 
bond  shall  be  and  remain  binding."  While 
this  does  not,  in  terms,  vest  in  the  county 
clerk  the  power,  or  make  it  his  duty,  to  in- 
vestigate and  determine  this  question  of  title, 
the  language  can  have  no  effect  unless  it  be 
so  construed.  It  is  not  necessary  that  the 
power  to  decide  and  settle  such  matters  be 
vested  in  the  officer,  in  express  terms.  Bur- 
roughs, Public  Securities,  p.  821 ;  CoUr  v. 
Dwight  School  Twp.  (N.  Dak.)  55  N.  W. 
Rep.  587;  Bernard*  Twp.  v.  Mwriaon^  188 
U.  8.  528,  88  L.  ed.  726.  After  the  bond 
is  registered  and  certified  in  the  manner  pre- 
scribed by  the  statute,  this  question  of  title 
is  no  longer  open  to  litigation,  as  against 
bona  fide  purchasers.  It  was  therefore  the 
duty  of  the  county  clerk  to  investigate  this 
matter  before  registering  the  bonds  and  mak- 
ing the  certificate.  A  threatened  violation 
of  this  duty  could  have  been  restrained  by 
injunction,  and  the  district  protected.  This 
provision  clearly  gives  the  county  clerk  full 
control  over  the  matter  with  respect  to  the 
question  of  title,  as  well  as  regards  the  mas- 
ters specified  in  sections  5  and  o.  Where  the 
statute  declares  that  the  validity  of  a  bond 
shall  not  be  questioned  after  it  has  been  cer- 
tified by  an  officer  to  have  been  issued  in  ac- 
cordance with  law,  and  that  same  law  pro- 
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▼idc8  what  is  eflsentlftl  to  the  validity  of  such 
bond, — t.  e.  that  the  district  issuing  shoilld 
own  its  school  site, — it  does  not  admit  of 
doubt,  in  the  Judgment  of  the  court,  that 
such  officer,  by  necessary  implication,  is 
▼ested  with  the  power  to  decide  such  matter, 
and  that  it  is  his  duty  to  decide  such  matter, 
before  making  the  certificate.  Says  Bur- 
rouglis  in  his  work  on  Public  Securities: 
"The  power  of  the  officer  to  determine 
whether  such  conditions  have  been  complied 
with  need  not  be  expressed  ;  it  being  deduced 
from  the  provisions  of  the  statute,  and  the 
supposed  necessity  of  the  case,  that  such 
questions  must  be  determined  before  the  is- 
sue of  the  bonds."  Page  821.  That  the 
power  to  decide  questions,  and  thereby  estop 
the  municipality,  need  not  be  expressly  con- 
ferred, is  clear  from  other  authorities.  Jvdg^ 
Dillon  says  it  is  sufficient  ''if,  upon  a  true 
construction  of  the  legislative  enactment  con- 
ferring the  authority,  the  corporation,  or  cer- 
tain officers,  or  a  given  tribunal,  are  invested 
with  power  to  decide  whether  the  condition 

Sreceaent  has  been  complied  with."  1  Dill. 
[uD.  Corp.  528.  In  Coloma  t.  EateB,  92  U. 
8.  484,  28  L.  ed.  579,  it  Is  said  that  the  rule 
of  estoppel  by  recitals  applies  '^  where  it  may 
be  gathered  from  the  legislative  enactment 
that  the  officers  of  the  municipality  were  in- 
vested with  power  to  decide  wnether  the  con- 
dition precedent  has  been  complied  with." 
In  few,  if  any,  of  the  cases,  has  there  been  an 
express  delegation  of  the  power  to  decide 
whetiier  conditions  precedent  to  the  exercise 
of  power  existed,  or  had  been  complied  with. 
*It  is  not  necessary  that  the  power  to  deter- 
mine these  facta  should  have  been  expressly 
conferred  upon  the  district  officers  by  the 
statute."  OoUr  y.  Dvoight  School  Ttep,  (N. 
D:^k. )  65  N.  W.  Rep.  587-591.  In  Coffin  v. 
Kearney  County  Comre,,  57  Fed.  Rep.  148,  the 
court  said  that  the  recitals,  to  estop  the  mu- 
nicipality, must  relate  to  matters  of  fact 
"which  ft  may  fairly  be  presumed  that  the 
officers  of  the  municipalitj  were  left  to  de- 
termine." 

It  has  been  urged  that  to  construe  the  pro- 
yisions  in  the  amendment  that  the  bonds  snail 
not  be  questioned  in  any  tribunal  after  they 
have  been  certified  or  registered  by  the  county 
derk  aa  giving  the  county  clerk  authority  to 
settle  the  question  of  school  site  would  de- 
feat the  amendment.  The  proposition  is  not 
sound.  The  amendment  was  made  to  with- 
hold from  a  district,  which  did  not  own  Its 
school  site  when  the  act  was  passed,  power 
to  bond  its  floating  indebtedness  until  it  has 
'  secured  such  title.  Because  the  county  clerk 
can  decide  whether  In  fact  it  had  such  title 
does  not  take  away  this  restriction  upon  its 
power.  The  county  clerk,  it  is  to  be  pre- 
sumed, will  do  his  duty.  Ordinarily,  this 
presumption  accords  with  the  fact.  Here  is 
a  complete  check  upon  the  illegal  Issue  of 
bonds.  The  county  clerk,  doing  his  duty, 
refuses  to  certify  and  register  the  bonds,  tie- 
cause  the  district  has  no  title  to  the  site,  and 
fhey,  tiieiefore,  cannot  be  issued.  Will  the 
power  to  decide  this  question  defeat  the 
amendment,  in  such  a  case?  Again,  suppose 
^e  county  clerk  Is  corrupt,  or  is  deceived. 
Bays  not  the  taxpayers  the  right  to  enjoin 
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the  illegal  Issue  of  bonds?  The  style  of  rea- 
soning which  we  have  been  answering  would 
in  every  case  defeat  the  effect  of  a  lecital  as 
an  estoppel.  The  argument  would  invariably 
be  that  to  hold  that  it  created  an  estoppel 
would  abrogate  the  restrictions  upon  the 
power  to  issue  bonds,  or  sweep  away  the  con- 
ditions essential  to  the  existence  of  such 
power. 

Unless  we  construe  this  declaration  as  re- 
latins  to  the  Question  of  title  to  the  school 
site,  it  is  an  idle  provision  in  the  statute.  If 
it  refers  to  any  such  defenses  as  are  shut  out 
by  the  certificate  of  the  county  clerk, — t.  e, 
those  arising  under  section  5,— then  it  is 
merely  declaratory  of  a  settled  rule  of  com- 
mon law,  which  would  have  been  just  as 
operative  without  the  declaration  as  with  It. 
Before  this  clause  was  enacted,  such  defenses 
were  foreclosed  by  the  county  clerk's  certifi- 
cate. Why,  then,  enact  it,  if  that  was  the 
only  purpose  in  enacting  it?  That  the  leg- 
islature aid  not  Intend  to  enact  a  meaning- 
less provision  is  apparent  from  the  fact  that 
In  the  act,  as  it  was  originally  adopted  before 
amended,  no  such  provision  is  found.  It  was 
unnecessary.  The  common  law  declared 
that,  as  to  matters  which  were  expressly  in- 
trusted to  the  clerk  for  decision,  his  decision 
was  final.  But  in  the  amendment  a  new  con- 
dition is  Introduced.  With  respect  to  this 
the  clerk  had  not  already  been  given  author- 
ity to  determine  whether  it  had  been  ful- 
filled. If  his  certificate  was  to  settle  this 
auestion  as  to  good-faith  purchasers,  some 
eclaration  to  that  effect  would  be  necessary. 
The  common- law  rule  would  not  apply,  for 
without  such  declaration  the  clerk  would 
have  no  power  to  decide  this  question. 
Hence,  If  a  good- faith  purchaser  was  to  be 
protected  with  respect  to  this  question.  It 
became  necessary  to  declare  so  in  the  amend- 
ment itself ;  ana  what  declaration  could  be 
more  comprehensive  than  that  which  makes 
the  certificate  of  the  clerk  final  as  to  the 
validity  of  the  bond?  This  declaration  was 
not  made  in  the  statute,  as  originally  framed 
and  passed,  when  it  could  have  no  effect.  It 
was  made  for  the  first  time  in  the  amendment, 
when  it  could  have  some  effect,  t.  e,  the 
effect  we  have  given  it,  to  foreclose  the  de- 
fense that  the  district  had  no  title  to  the 
school  site  when  the  bonds  were  issued.  And 
et  we  are  asked  to  strip  it  of  all  significance, 
e  are  asked  to  limit,  and  further  limit,  its 
broad  meaning,  until  it  shall  mean  only  what 
it  was  unnecessary  for  the  legislature  to  de- 
clare. The  construction  whid^  we  place  upon 
this  provision  is  in  harmony  with  the  lan- 
guage in  which  it  Is  couched.  It  recognizes 
that  the  legislature  intended  to  make  a  dec- 
laration which  would  have  some  effect,  and 
it  is  sustained  by  the  general  trend  of  legis- 
lation in  such  cases,  which  is  almost  uni- 
formly In  the  direction  of  having  all  ques- 
tions as  to  conditions  precedent  settled  by 
some  officer  or  tribuhal,  tnat  a  good-faith  pur- 
chaser may  rely  thereon  without  being  com- 
pelled to  investigate,  at  remote  points,  ques- 
tions' that  are  more  or  less  difficult  of  ready 
solution.  It  may  be  true  that  the  compre- 
hensive significance  of  the  language  of  the 
amendment  must  have   some  limitation,^ 
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that  all  defenses  will  not  be  forecloeed  by  the 
county  clerk's  certificate.  But  because  the 
clause  must  be  limited  in  its  meaning  is  no 
reason  why  it  should  be  so  limited  as  to 
render  it  an  idle  provision.  It  can  be  re- 
stricted in  its  operation  so  as  not  to  violate 
any  constitutional  provision,  and  yet  be  con- 
strued  to  embrace  the  defense  that  no  title  to 
the  school  site  had  vested  in  the  district  when 
the  bonds  were  issued. 

It  cannot  be  said  that  the  district  was  with- 
out power  to  bond  until  it  had  acquired  title 
to  the  school  site,  in  any  other  sense  than  it 
would  have  been  without  power  to  bond  had 
it  owned  its  school  site,  but  had  taken  no 
proceedings  under  section  5  to  obtain  a  pop- 
ular vote  on  the  question  of  issuing  bonds. 
In  both  cases,  after  the  law  had  been  com- 
plied with,  the  power  would  be  derived  from 
the  statute.  After  a  district  had  obtained 
title  to  its  school  site,  no  new  enactment 
would  be  necessary  to  vest  it  with  power  to 
issue  bonds.  The  act  confers  the  power  on 
the  performance  of  several  conditions  pre- 
cedent. Among  these  conditions  is  the  one 
requiring  the  district  to  own  its  school  site. 
But  it  is  no  more  a  condition  precedent  to  the 
exercise  of  power  than  a  popular  vote  on  the 
question  of  issuing  bonds.  It  applies  to  all 
districts  within  the  statute,    lust  as  the  re- 

auirements  of  section  5  do.  In  all  districts 
lere  must  be  a  compliance  with  section  5, 
and  also  with  the  amendment  as  to  title  to  the 
school  site,  to  confer  power  upon  the  district 
to  issue  bonds.  The  issue  of  bonds  without 
complying  with  section  5  would  be  just  as 
illegal  as  the  issue  thereof  without  comply- 
ing with  the  condition  as  to  title  to  the  school 
site.  The  languasre  of  the  amendment  is  that 
the  indebtedness  sliall  not  be  bonded  **  until" 
the  district  has  acquired  title  to  its  school 
site. 

The  issue  of  bonds  without  a  popular  vote 
could  be  restrained,  the  same  as  an  issue 
thereof  without  obtaining  title  to  the  school 
site.  In  either  case  the  bonds  would  be  il- 
legal, would  be  issued  without  authority, 
and  would  be  void  in  the  hands  of  those  who 
were  not  in  position  to  rely  upon  recitals  in 
or  on  the  bonds.  If  it  was  competent  for  the 
legislature  to  authorize  the  county  clerk  to 
estop  the  district  by  recitals  in  one  case,  it 
was  also  competent  for  them  to  vest  the  same 
power  in  him  in  the  other  case.  We  are 
therefore  brought  back,  directly  and  in* 
evitably,  to  the  inquiry  whether  such  power 
was  intended  to  be  vested  in  the  county  clerk 
as  to  the  fact  of  ownership  of  the  school  site. 
Kor  would  we  reach  any  aifPerent  conclusion, 
could  we  see  any  distinction  between  a  con- 
dition precedent  in  the  nature  of  a  popular 
vote  and  a  condition  precedent  of  a  different 
character. 

There  are  many  cases  to  be  found  where  the 
municipal itv  has  been  held  to  bo  estopped  by 
recitals,  although  the  bonds  were  in  fact  is- 
sued in  the  very  face  of  statutory  prohibition, 
or  where  there  has  been  a  positive  restriction 
on  the  power  to  issue  them  in  excess  of  a  cer- 
tain percentage  of  the  assessed  valuation  of 
the  property  of  the  municipality,  or  to  issue 
them  for  so  large  an  amount  that  the  levy  of 
a  tax  of  a  certain  per  cent  would  not  suffice 
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to  pay  the  annual  interest  thereon.  Ohoigm 
County  Camr»,  v.  Fitter,  142  U.  8.  8G8,  85 
L.  ed.  1048 ;  Marcy  v.  (hwego  Tiop,  92  U.  S. 
637,  28  L.  ed.  748 ;  EumboUU  Twp,  v.  Ixmg^ 
02  U.  S.  642,  85  L.  ed.  752.  These  cases  hold 
that,  although  the  bonds  are  issued  in  exoeas 
of  the  power  of  the  municipality  (Issued  for 
an  amount  forbidden  by  statute),  the  muni- 
cipality will  be  estopped,  by  recitals  made 
by  a  person  or  body  having  power  to  de- 
termine the  question,  from  setting  up  such 
want  of  power,  — from  showinir  that  the  pro- 
liibitions  of  the  law  have  Been  violated. 
These  cases  go  far  beyond  the  necessities  of 
the  case,  for  they  were  cases  where  there  was 
such  an  utter  want  of  power  that  a  new  act 
of  tlie  legislature  would  have  been  necessary 
to  confer  it,  whereas  in  this  case  the  power 
had  been  conferred  subject  to  the  performance 
of  a  condition  precedent, — t*.  e,  the  acquiring 
of  title  to  the  school  site, — and  no  new  act 
was  needed  to  make  perfect  the  power  after 
tin's  condition  had  been  complied  with.  On 
principle,  these  cases  are  sound.  To  the  ex- 
tent that  the  legislature  can  dispense  with 
certain  conditions,— <»n  give  unrestricted 
power, — it  may  authorize  some  one  to  decide 
finally  whether  the  restrictions  it  imooaee 
have  been  observed,  so  that  innocent  holders 
of  the  bonds  may  be  protected.  If  the  legis- 
lature has  the  power  in  this  particular  case  to 
delegate  to  a  person,  officer,  or  board  the  au- 
thority to  decide  whether  the  facts  exist 
wnich  warrant  the  issue  of  valid  bonds,  and 
does  in  fact  delegate  such  power,  the  certi- 
ficate of  such  person,  officer,  or  board  estops 
tbe  municipality  from  asserting  the  invalid- 
ity of  such  bonds,  or  all  such  matters  of 
fact  which  the  legislature  could  and  did 
intrust  to  such  person,  officer,  or  board  for 
decision.  The  certificate  does  not,  in  terms, 
state  that  the  facts  as  to  title  to  the  school 
site  are  such  as  to  warrant  the  issuing  of 
bonds ;  but  the  form  of  certificate  used  is  the 
precise  form  designated  by  the  statute,  and 
It  is  that  certificate  which  the  statute,  la 
effect,  declares  shall  preclude  inquiry  into 
the  question  of  title,  as  well  as  other  mat- 
ters. But,  independent  of  this  consideration, 
there  would  be  much  force  in  the  contention 
that  the  language  would  be  broad  enough  to 
embrace  all  facts  submitted  to  the  officer  for 
decision.  He  certifies,  not  only  as  to  the  fact 
that  a  majority  of  the  legal  voters  voted  for 
the  issue  of  bonds,  but  also  that  the  bond  *  is 
issued  in  accordance  with  law."  Without 
discussing  or  attempting  to  settle  this  pointy 
we  refer  to  some  authorities  bearing  upon  it. 
TjCwU  t.  Barbour  County  ComT9.  105  U.  8. 
789,  26  L.  ed.  098 ;  Comanehs  County  Camr9, 
T.  Lewis,  188  U.  8.  198,  88  L.  ed.  604; 
Bernards  Twp.  v.  Marrieon,  188  U.  S.  528,  88 
L.  ed.  726 ;  Montelair  v.  EamedeU,  107  U.  8. 
147,  27  L.  ed.  481 ;  Dixon  County  v.  Field, 
111  U.  S.  88,  28  L.  ed.  860:  MouUrie  County 
V.  BoMngham  Ten  Cent  Sao,  Bank,  92  U.  8. 
681,  28  L.  ed.  681 ;  Mareyy.  Oeweyo  Twp,  «l 
U.  8.  687,  28  L.  ed.  748 ;  Knox  Ccnnty  Comn, 
v.  AapinwaU,  62  U.  8.  21  How.  589,  16  L.  ed. 
208;  Coler  v.  Dwight  School  Twp.  (N.  Dak.) 
55  N.  W.  Rep.  587-691. 

8ome  cases  appear  to  hold  that  a  mere  re- 
cital that  the  bond  was  issued  in  pursusoos 
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of  B  particular  statute  is  a  sufllcient  recital 
of  performance  of  all  the  conditions  pre- 
cedent prescribed  bj  the  statute.  See  ber- 
nardB  Twp.  v.  MorrUon,  188  C.  8.  528,  88 
L.  ed.  726;  Montelair  ▼.  BarMdOl,  107  U. 
8.  147,  27  L.  ed.  481 ;  Etuxb  County  Comrs. 
V,  AgpintDoU,  62  U.  8.  21  How.  589,  16  L. 
ed.  206.  We  used  language  in  Qfler  y.  Dmght 
School  Tufp.  (N.  Dak.)  &  N.  W.  Rep.  687- 
591,  indicating  that  such  a  recital  would  be 
sufficient  to  estop  the  municipality.  What 
was  said  there  was  not  necessary  to  the  de- 
cision of  the  case,  and  the  writer  of  this 
opinion  In  fact  intended  to  say  that  a  recital 
that  the  bond  was  issued  in  conformity  with 
a  particular  statute  would  be  a  suflScient  re- 
cital that  all  the  terms  of  the  statute  had  been 
complied  with,  so  far  as  the  officer  making 
the  statement  had  power  to  pass  upon  such 

auestions.  It  might  with  much  force  be  urged 
lat  a  bare  recital  that  the  bond  was  Issued 
in  pursuance  of  a  particular  act  would  con- 
stitute no  more  than  a  mere  reference  to  the 
law  under  which  the  bond  was  issued,  and  not 
a  declaration  that  the  terms  of  that  law  had 
been  complied  with.  If  such  construction 
were  to  be  placed  upon  these  words,  there 
would  be  nothing  to  estop  the  mnnieipali^, 
except  the  mere  fact  of  issuing  the  bonds. 
This  Is  not  sufficient  to  render  the  munici- 
pality liable,  against  proof  that  the  condi- 
tions of  the  statute  hnve  not  been  complied 
with.  Lake  Oouniy  Comrs.  y.  Qraham,  180 
U.  8.  674,  82  L.  ed.  106.5 ;  Bvehanan  v.  Liteh- 
field,  102  U.  6.  278,  26  L.  ed.  188 ;  OarroU 
OoutUy  8upr$,  y.  Bnitk,  111  U.  8.  556,  28  L. 
ed.  517;  Marsh  y.  Fulton  County  Comre. 
77  U.  8.  10  Wall.  676,  19  L.  ed.  1040.  In 
order  that  no  one  may  be  misled  by  your  In- 
adyertent  language  in  that  case,  we  haye  de- 
cided it  best  to  make  this  explanation.  We 
leaye  this  question  open  to  discussion  when- 
eyer  it  arises,  expressing  no  opinion  upon  It. 
It  is  not  necessary,  to  estop  the  defendant, 
that  the  certificate  should  be  that  of  an  officer 
of  the  municipality  issuing  the  bonds.    This 

E)wer  may  be  yested  In  any  officer  or  body, 
urroughs.  Public  Securities,  p.  821 ;  1  Din. 
Hun.  Corp.  (8d  ed.)  g  528.  But  it  seemed 
to  be  Intimated  on  the  argument  that,  the 
negotiability  of  such  bonds  being  destroyed 
by  the  proyision  for  exchange,  they  did  not 
come  within  the  rule  of  estoppel  by  recitals. 
If  this  yiew  Is  sound,  then  the  defendant 
would  not  be  estopped  by  the  certificate  of  the 
county  clerk,  as  a  maiorlty  of  the  cases  have 
concluded  that  the  bonds  are  not  negotiable. 
But  we  are  clear  that  there  Is  no  connection 
between  the  two  doctrines.  The  municipality 
is  estopped  by  recitals  on  the  ground  thai 
for  the  conyenlence  of  the  business  world,  the 
leirislature  has  designated  some  one  who  shall 
settle  the  question  whether  the  law  has  been 
compiled  with  in  certain  particulars.  Per- 
sons who  pay  yalue.  who  act  in  good  faith, 
and  haye  no  notice  that  there  was  any  failure 
to  comply  with  the  statute,  haye  the  right  to 
rely  upon  the  decision  of  the  person  to  whom 
the  legislature  has  for  that  purpose  Intrusted 
the  decision  of  such  matters.  The  estoppel 
depends,  not  upon  the  form  of  the  security, 
but  upon  the  facts  that  the  person  was  au- 
thorized to  decide  such  matters,  and  that  the 
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holder  of  the  bonds,  or  some  one  under  whom 
he  claims,  has  paid  yalue  for  the  bonds,  in 
{^oo<l  faith,  without  notice  of  any  irregular- 
ity or  illegality  in  the  proceedings.  The 
fact  of  the  negotiability  of  the  security  has 
neyer  entered  Into  the  consideration  of  the 
question  of  estoppel,  and  has  never  been  re- 
garded ss  forming  an  element  In  building  up 
the  doctrine  of  estoppel  by  recitals,  although, 
in  most  of  the  cases,  it  is  true  that  it  appears 
that  the  bonds  were  in  fact  necrotiable.  Mr. 
Burrouehs,  in  his  work  on  Public  Securities, 
says  on  this  subject:  ** The  doctrine,  how- 
ever, is  one  that  is  entirely  Independent  of 
the  question  of  negotiability.  If  it  Is  cor- 
rect, It  applies  equally  to  non-negotiable 
paper. "  Page  822.  He  reiterates  this  state- 
ment at  pages  827  and  854.  What  we  have 
said  with  reference  to  the  defendant  being 
estopped  b^  the  certificate  of  the  county  clerk 
from  showing  that  the  title  to  the  school  site 
had  not  been  vested  in  the  school  board  ap- 
plies with  eoual  force  to  several  defenses 
which  the  defendant  sought  to  prove  on  the 
trial.  Defendant  offered  to  prove  that  the 
question  of  issuing  the  bonds  was  never  sub- 
mitted to  a  vote  of  the  resident  electors  of  the 
district  at  any  school  meeting  called  for  that 
purpose ;  that  no  notice,  as  required  by  sec- 
tion 5  of  the  Act,  was  ever  given,  by  posting 
in  three  conspicuous  places  in  the  district 
stating  the  time,  place,  and  object  of  t^e 
meeting,  and  that  it  was  for  the  purpose  of 
auditing  and  settling  the  school  indebtedness 
of  the  olstrict,  and  Issuing  bonds  to  provide 
for  payment  thereof ;  that  the  school  board  of 
the  defendant  was  neyer  petitioned  In  writing- 
by  at  least  one  third  of  the  resident  electors, 
of  said  district  to  call  a  meeting  to  audit  and 
settle  the  indebtedness  of  the  district ;  that  a. 
committee  was  never  appointed* to  audit  and 
settle  the  indebtedness  of  the  district;  that 
the  same  was  neyer  audited  and  settled  by  a. 
committee  from  the  district,  or  the  school 
board ;  that  the  claims  for  the  bonds  in  suit 
were  never  given  up  to  the  defendant,  or 
canceled  ;  that  the  resident  electors  of  the  de- 
fendant never  authorized  or  sanctioned,  or  In 
any  manner  ratified,  the  issuing  of  the  bonds. 
All  of  these  matters  were  scDttled  against  the 
defendant  by  the  certificate  of  the  county 
clerk  that  the  bonds  were  issued  in  accordance 
with  law.  They  were  matters  which  the 
statute  made  it  his  duty  to  decide  before  he 
appended  his  certificate  to  the  l>onds,  as  will 
be  seen  by  reference  to  sections  5  and  6  of  the 
statute,  and  upon  his  decision  the  plaintlfiP 
could  confidently  rely,  he  bein^  a  purchaser 
In  ffood  faith,  for  value,  and  without  notice 
of  any  Irregularities  in  the  proceedings. 
There  was  therefore  no  error  In  excluding 
proof  of  these  defenses.  Defendant  also  of- 
fered to  prove  that  the  persons  who  signed 
the  bonds  as  director  and  as  clerk  were  not 
the  qualified  director  and  clerk  of  the  defend- 
ant.  If  the  offer  had  been  to  prove  that  they 
were  not  director  and  clerk,  either  dejure  or 
defaeto,  the  court  would  have  been  obliged 
to  receive  the  evidence.  Even  a  bona  fide 
purchaser  of  a  negotiable  municipal  bond 
must  take  the  risk  of  the  signatures  being 
forged,  or  that  the  persons  signing  are  not  in 
fact  officers  of  the  municipalities  issuing  the 
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bonds.  Coler  v.  Cldmme,  181  IT.  8.  163,  88 
L.  ed.  148 ;  Anthony  v.  Jasper  County,  101 U. 
8.  698,  25  L.  ed.  1006;  15  Am.  &  Eng.  En- 
cyclop.  Law,  p.  1292.  But  the  offer  was  not 
to  prove  that  the  persons  who  signed  these 
bonds  were  not  actually  exercising  tlie  func- 
tions of  these  offices,  respectively,  even  as  ds 
facto  officers.  Defendant  merely  proposed  to 
prove  that  they  were  not  qualified  officers  of 
the  district.  There  was  no  error  in  rejecting 
this  proof.  A  de  facto  director  and  a  de  facto 
clerk  could  bind  the  district  the  same  as  d$ 
fure  officers  could. 

The  defendant  also  offered  to  prove  that  the 
assessed  valuation  of  all  of  the  property  in 
the  defendant  district  in  the  year  1888  was 
only  $4,000,  and  that  the  legal  voters  of  the 
district  never  designated  a  site  for  the  school 
district  house  at  any  meeting ;  that  they  never 
authorized  the  school  board  to  build  a  school- 
house,  or  to  issue  any  warrants  for  which  the 
bonds  in  suit  were  given;  and  that  they 
never  ratified  or  sanctioned  the  matter  in  any 
manner.  These  offers,  by  themselves,  would 
not  have  constituted  a  defense  to  this  action. 
Perhaps  the  purpose  of  the  defendant  was  to 
show  that  the  debts  which  were  founded  by 
the  issue  of  those  bonds  were  void,  under  the 
decision  of  the  territorial  supreme  court  and 
of  this  court  in  the  cases  of  Jhrmers*  A  M. 
Nat.  Bank  of  VaUey  City  v.  School  Dist,  No, 
63,  6  Dak.  265 ;  and  Coital  Bank  of  8t,  Paul 
v.  BameB  County  School  DisL  No,  63,  1  N. 
Dak.  479.  But  it  would  not  follow  from  the 
fact  that  the  warrants  were  void  that  the  bonds 
themselves  would  also  be  void,  in  the  hands 
of  an  innocent  purchaser.  This  would  not 
necessarily  establish  a  want  of  consideration. 
The  bonds  might  have  been  sold  originally 
for  cash,  as  the  statute  authorizes,  and  the 
subsequent  application  of  the  proceeds  to  pay 
void  claims  would  not  operate  to  the  preju- 
dice of  the  one  who  had  paid  value  for  them. 
Indeed,  a  majority  of  the  court  are  of  opinion 
that  defendant  cannot  establish  a  want  of 
consideration  for  the  bonds  by  showing  that 
they  were  issued  in  exchange  for  void  war- 
rants, provided  the  warrants  had  in  fact  been 
audited,  surrendered,  and  canceled.  This 
ruling  will  control  the  trial  court  on  the  new 
trial  of  this  case.  From  this  view,  however, 
I  am  compelled  to  dissent.  The  statute,  in 
express  terms,  declares  that  the  auditing  of 
the  claims  against  the  district  shall  not  ren- 
der valid  such  of  them  as  may  be  invalid. 
They  remain  as  void  in  the  bands  of  the 
holder  of  them  after  they  are  audited  as  they 
were  before.  The  holder  of  them  cannot  en- 
force them  against  the  district ;  and,  when  be 
surrenders  them  in  exchange  for  bonds,  it  is 
clear  that  he  has  parted  with  nothing  of 
Talue,  and  therefore  has  paid  nothing  for  the 
bonds.  It  is  the  same  as  though  he  had  paid 
counterfeit  money  for  them.  The  bonds  in 
his  hands  are  not  the  bonds  of  the  district, 
not  because  there  was  not  power  to  issue  them, 
but  because  the  district  has  received  no  con- 
sideration for  them.  Not  being  negotiable, 
the  plaintiff  would  take  them  subject  to  this 
defense  of  want  of  consideration,  unless  the 
district  should  be  held  to  be  estopped  from 
insisting  that  warrants,  after  they  have  been 
au/lited  and  canceled,  are  void,  as  against  a 
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purchaser  who  pays  value  for  the  bonds.  In 
other  words,  the  district  must  be  held  to  be 
estopped,  not  only  as  to  the  existence  of  power 
to  issue  the  bonds,  but  also  as  to  the  fact 
whether  they  were  sold  for  a  valuable  con- 
sideration. To  so  hold  is  to  go  beyond  all 
authority,  and  to  extend  the  doctrioe  of  es- 
toppel bv  recitals  to  matters  which  have  b^n 
governed  by  other  rules. 

At  this  point  it  becomes  necessary  to  make 
an  important  distinction.  It  is  necessary  to 
a  correct  solution  of  this  problem  to  keep 
constantly  in  mind  the  distinction  between 
the  defense  of  want  of  power  and  the  defense 
of  want  of  consideration.  The  bonds  not 
being  negotiable,  the  defendant  will  be  suc- 
cessful if  either  defense  is  established.  But 
it  cannot  prove  the  invalidity  of  the  indebt- 
edness audited  to  establish  want  of  power, 
because  the  certificate  of  the  county  clerk  is 
a  final  decision  by  an  authorized  officer  that 
a  sufficient  amount  of  district  indebtedness 
has  been  audited  and  canceled  to  warrant  the 
issue  of  the  bonds  so  certified.  It  was  for 
this  purpose  that  this  certificate  was  required 
to  be  made.  Power  to  bond  to  fund  indebted- 
ness would  depend  upon  the  existence  of 
debts  to  be  funded,  and  would  be  only  com- 
mensurate with  such  indebtedness.  Su<^ 
bonds  could  not  be  negotiated  if  this  question 
as  to  the  existence  of  sufficient  indebtedness 
to  warrant  the  issue  of  the  bonds  actually 
issued  were  left  open  to  future  investigation 
and  decision.  To  preclude  all  inquiry  into 
it,  as  against  innocent  holders  of  the  bonds, 
the  legislature  provided  for  the  indorsement 
upon  such  bonds  of  the  certificate  of  the 
county  clerk,  who  is  charged  with  the  duty 
of  ascertaining  such  fact,  and  this  was  done 
that  the  question  of  power  should  not  there- 
after be  open  to  investigation.  But  the 
utmost  scope  of  the  legislative  intent  was  by 
the  certificate  to  settle  the  question  of  power, 
and  no  other  question.  This  is  always  the 
object  of  recitals  in  such  bonds.  The  sole 
purpose  is  to  foreclose  inquiry  into  the  ques- 
tion of  power,  by  estopping  the  municipality 
from  showing  uiat  certain  conditions  pre- 
cedent to  the  issue  of  bonds  have  not  been 
complied  with,  or  do  not  exist,  and  no  case 
can  be  found  where  they  have  been  held 
operative  to  estop  the  municipality  from 
showing  want  of  consideration.  The  certi- 
ficate of  the  county  clerk  is  not  an  assurance 
to  the  public  that  the  bonds  have  been  in  fact 
sold  for  value.  The  sale  does  not  take  place 
until  after  the  certificate  is  indorsed  thereon. 
No  one  would  buy  them  before.  No  one  ever 
does  purchase  such  securities  in  advance  of 
their  being  put  in  such  shape  that  he  can  buy 
them  with  safety,  so  far  as  the  question  of 
power  is  concerned. 

The  statute,  in  express  terms,  provides 
that,  before  the  bonds  are  sold,  they  shall  be 
so  certified.  This  certificate,  from  the  very 
nature  of  the  case,  cannot  embrace  a  fact 
which  must  occur  after  the  certificate  is 
made,  which  is  not  intrusted  to  the  county 
clerk  for  decision,  and  of  which  he  cannot  m 
expected  to  have  any  personal  knowledge ;  the 
bonds  being  subsequently  sold  by  other  of- 
ficers, i,  «.,  the  proper  officers  of  the  school 
district    It  is  not  a  certificate  that  the  bonds 
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were  sold  for  cash,  or  for  audited  warrants, 
er  that  they  were  sold  at  all.  It  is  a  state- 
ment to  the  public  that,  if  the  bonds  are  sold, 
the  one  who  buys  them  may  confidently  rely 
upon  there  being  power  to  issue  them.  If 
tiiis  certificate  creates  an  estoppel,  not  only 
as  to  power,  but  also  as  to  consideration, 
tibien  it  follows  that  it  cannot  be  shown,  as 
against  one  who  has  bought  tbem  as  non- 
negotiable  paper,  and  therefore  subject  to  the 
defense  of  want  of  consideration,  that  they 
were  sold  for  void  warrants,  which  had  never 
been  audited.  Indeed,  upon  this  theory,  it 
cannot  be  shown  that,  as  a  matter  of  lact, 
the^  were  given  away.  But  it  is  said  that 
while  the  purchaser  must  take  the  risk  of 
their  being  given  away,  or  issued  in  exchange 
for  void  warrants,  which  had  not  been  au- 
dited, yet,  if  they  were  in  fact  issued  for 
warrants  which  have  been  audited,  the 
validity  of  such  warrants  cannot  be  inquired 
into.  Kiffht  here  is  the  pivotal  point  of  this 
case,  so  far  as  this  question  is  concerned. 
What  is  there  in  the  statute  to  warrant  a  pur- 
chaser of  such  bonds  in  assuming  that  any 
warrant  which  has  been  audited  is  a  valid 
warrant?  There  is  nothing.  On  the  con- 
trary, the  statute  explicitly  declares  to  the 
world  that  a  void  warrant  is  still  void,  al- 
though it  may  have  been  audited ;  that  the 
holder  of  it  cannot  enforce  it ;  and  that,  if 
he  surrenders  it  in  exchange  for  bonds  issued 
by  tlie  district,  he  has  paid  nothing  of  value 
for  the  bonds  so  issued.  The  lawmerchant 
declares  to  the  one  who  subsequently  buys 
such  bonds  that  the  fact  that  the  bonds  were 
void  in  the  hands  of  the  first  holder,  for  want 
of  consideration,  can  always  be  shown  as 
against  him  (the  subsequent  purchaser). 
Whence  comes  this  guaranty  to  the  public 
that  the  audited  warrants  are  valid?  It  does 
not  come  from  the  certificate  of  the  county 
clerk,  for  that  merely  asserts  that  the  audit- 
ing committee  have  adjudged  enough  war- 
rants to  he  valid  to  aotborize  the  Issuing  of 
the  bonds  in  question.  What  particular  war- 
rants have  lieen  decided  to  be  valid  is  not 
stated.  What  effect  thia  decision  of  the  au- 
diting committee  la  to  have  upoa  the  war- 
rants themselves,  we  must  look  into  the  stat- 
ute to  determine.  The  statute,  in  express 
terms,  declares  that  it  shall  not  have  the 
effect  to  validate  such  warrants  as  were  before 
void.  So  far,  however,  as  the  question  of 
power  is  concerned,  the  decision  of  the  audit- 
ing committee  is  final,  because  the  statute 
expressly  authorizes  the  issue  of  bonds,  to  the 
extent  that  such  claims  are  adjudged  to  be 
legal  by  such  committee.  The  language  of 
the  statute  is  that  the  ''school  board  shall 
forthwith  proceed  to  issue  bonds  to  the 
amount  of  the  indebtedness  as  audited  and 
settled."  There  is  power  to  issue  bonds  to 
that  extent,  whether  such  claims  are  val^ ''  o 
not:  and  the  certificate  of  the  county  clerk 
Is  final,  that  claims  enough  have  been  ou 
audited  to  authorize  the  issue  of  the  bonus  on 
which  the  certificate  is  indorsed.  But  right 
here  the  statute  draws  the  line,  and  declares 
that,  while  the  question  of  power  cannot  be 
assailed  by  showing  that  not  enough  valid 
warrants  were  audited  to  justify  the  issue  of 
bonds  issued,  jet,  nevertheless,  such  war- 
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rants  as  were  void  before  they  were  audited 
are  still  void  for  all  other  purposes;  and,  if 
they  are  declared  to  be  void  for  all  other  pur- 
poses, how  can  a  purchaser  of  bonds,  who 
takes  subject  to  the  defense  of  want  of  con- 
sideration, insist  that  the  district  is  estopped 
from  showing  that  they  were  void,  for  the 
purpose  of  proving  that  nothing  was  paid  for 
the  bonds  which  were  issued  in  exchange  for 
them?  The  estoppel  cannot  rest  upon  the 
certificate,  because  it  may  be  shown  despite 
the  certificate  that  the  bonds  were  given 
away,  or  issued  in  exchange  for  void  war- 
rants, which  had  not  been  audited.  The  es- 
toppel must  rest  upon  the  circumstance  that 
the  warrants  in  exchange  for  which  the  bondr 
have  been  issued  had  in  fact  been  audited. 
As  to  such  warrants,  what  representation 
does  the  statute  make  to  the  public?  It  de- 
clares to  the  purchaser  that  these  warrants, 
although  audited,  may  in  fact  be  void,  and 
that  auditing  them  does  not  make  them  valid ; 
that,  if  void,  he  who  surrenders  them  for 
bonds  gives  nothing  of  value  for  such  bonds, 
and  therefore  cannot  enforce  them.  The  law- 
merchant  here  steps  in,  and  informs  the  pur- 
chaser of  such  bonds,  when  they  are  not 
negotiable,  that,  if  they  were  issued  in  ex- 
change for  such  void  warrants,  he  takes  them 
subject  to  the  same  defense  as  was  effectual 
against  them  in  the  hands  of  the  first  holder. 
I  fully  agree  with  the  majority  of  the  court 
in  the  view  that,  if  the  bunds  were  originally 
sold  for  cash  they  cannot  be  invalidated  by 
showing  that  the  audited  claims  are  illegal. 
The  certificate  of  the  county  clerk  settles  the 
question  of  the  necessity  of  issuinic  the  bonds 
on  which  such  certificate  is  indorsed.  Section 
5  of  the  Act,  in  terms,  submits  to  the  com- 
mittee Uierein  referred  to  the  decision  of  the 
question  of  the  fact  of  indebtedness  for  the 
purpose  of  funding,  and  the  amount  thereof. 
It  is  true  that  this  decision  is  not  to  be  bind- 
ing upon  the  district  as  an  admission  of  the 
legality  of  any  claim.  But  the  obvious  pur- 
pose of  this  provision  is  to  save  the  district 
from  being  bound  by  their  decision,  as 
against  the  holders  of  such  claims.  So  far  as 
the  public  were  concerned,  they  had  a  right 
to  rely  on  the  decision  of  this  board  as  to  the 
amount  of  bonds  necessary  to  fund  the  in- 
debtedness of  the  district,  and  to  purchase  tho 
bonds  relying  upon  the  correctness  of  such 
decision.  Tlic  author!  ties  amply  sustain  this 
proposition.  Sherman  County  v.  Simands, 
109  U.  6.  785,  27  L.  ed.  1003 ;  National  Bank 
of  Ootmneree  y.  Orenada,  41  Fed.  Rep.  87,  92, 
08.  See  also  Eaekett  v.  Ottawa,  90  U.  S.  86, 
25  L.  ed.  868 ;  Ottawa  v.  First  Nat.  Bank  of 
P&rtMMUth,  105  U.  S.  848.  26  L.  ed.  1127. 
But,  sneaking  for  myself,  I  do  not  think  that 
they  have  any  right  to  rely  upon  tlie  auditing 
of  such  warrants  as  establishing  their  valid- 
ity, so  that  the  surrender  of  them  consti- 
tutes a  sufficient  consideration  for  a  bond 
issued  in  exchange  for  such  warrants.  But, 
on  the  question  of  power,  we  are  all  agreed 
that  the  recitals  in  the  bonds  estop  the  dis- 
trict. The  bond,  upon  its  face,  recites  tliat 
it  was  issued  "for  the  purpose  of  liquidating 
indebtedness  incurred  for  building  school- 
house.  "  Section  6  requires  the  county  clerk, 
before  registering  the  bond  and  making  his 
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oertiflcate,  to  ftscertain  whether  the  provisions 
of  section  5  have  been  complied  with,  and 
whether  the  bonds  are  authorized  to  be  issued 
as  provided  for  in  the  act.  The  county  clerk 
has  decided  this  question  in  the  affirmative 
by  registering  the  bonds,  and  by  making  the 
certificate  to  which  we  have  already  referred. 
He  has  thus  certified  that  the  committee  have 
decided  that  the  bonds  are  necessary  to  fund 
the  indebtedness  of  the  district,  and  that  such 
indebtedness  has  been  surrendered  up  and 
canceled.  We  all  hold  that  one  who  paid 
cash  for  these  bonds  at  the  time  they  were 
originallv  issued  would  be  protected,  as 
against  the  defense  that  there  were  in  fact  no 
outstanding  debts  of  the  district  to  fund.  So 
would  a  purchaser  from  him.  There  was  no 
attempt  to  prove  that  the  record  in  the  dis- 
trict or  in  the  county  clerk's  office  failed  to 
show  a  compliance  with  the  law.  Whether 
a  bona  fide  purchaser  is  bound  to  take  notice 
of  such  records,  or  either  of  them,  or  the 
absence  of  any  such  records,  It  is  not  neces- 
sary for  us  to  decide.  While  the  statute  re- 
auires  these  records  to  be  kept,  there  is  au- 
loritv  for  the  doctrine  that  such  a  purchaser 
can  rely  on  the  recitals  in  the  bond,  or  on  the 
oeriificate  indorsed  upon  it.  Lewi»  v.  Go- 
manchs  County,  86  Fed.  Rep.  848 ;  Bock  Greek 
Twp,  T.  Strang,  96  U.  8.  271.  24  L.  ed.  815 ; 
Oiblm  T.  Oolfam  Twp.  School  Diit.  No.  10,  88 
Mich.  834. 

We  hold  that  the  district  Is  estopped  by  the 
oertiflcate  of  the  county  clerk  from  proving 
as  a  defense  that  it  had  no  title  to  Its  school 
site  at  the  time  the  bonds  were  issued.  A 
majority  of  the  court  (the  Chief  Justice  and 
the  writer  of  this  opinion)  hold  that  the  bonds 
«re  not  negotiable,  and  are  therefore  open  to 
tiie  defense  of  want  of  consideration  in  the 
hands  of  the  plaintiff.  But  a  majority  of  the 
court  (the  Chief  Justice  and  Jvdge  Wallin) 
hold  that  want  of  consideration  cannot  be 
shown  by  proving  that  the  bonds  were  paid 
for  by  voia  warrants,  If  such  warrants  were 
In  fact  audited  and  canceled  under  the  pro- 
visions of  the  statute.  And  all  the  members 
of  the  court  are  agreed  that  all  the  other  de- 
fenses referred  to  in  the  opinion  are  foreclosed 
by  the  certificate  of  the  county  clerk.  Be- 
cause the  court  below  refused  to  allow  de- 
fendant to  prove  want  of  consideration  for  the 
bonds  ths  judgment  m  reverted,  and  a  new  trial 
ordered. 

Bartholomewt  Ch,  J,: 

A  proper  disposition  is  made  of  this  case 
In  the  opinion  prepared  by  Judge  Corliss. 
But,  to  avoid  any  possible  misconception,  I 
desire  to  state  m^  individual  views  more 
fully  upon  one  point  than  they  are  stated  in 
the  opinion  of  the  court.  It  will  be  noticed 
that  Judge  Corliss  and  myself  hold  that  the 
bonds  in  suit  are  not  negotiable  by  reason  of 
the  additional  contract  to  pay  exchange  on 
New  York.  This  holding,  or  course,  in  the 
absence  of  any  other  controlling  circum- 
itances,  opens  the  bonds  to  the  defense  of 
want  of  consideration,  even  in  the  hands  of  a 
bona  fide  purchaser  before  maturity,  as  plain- 
tiff is  shown  to  be.  Judge  Wallin,  on  the 
contrary,  holds  that  the  bonds  are  negotiable ; 
hence,  in  his  view,  all  inquiry  into  the  cen- 
ts L.  R  A. 


sideration  is  barred.  But,  while  I  believe 
the  bonds  to  be  non-negotiable,  yet  I  believe 
the  inquiry  into  the  consideration  is,  to  a 
large  extent,  limited  by  the  terms  of  the  stat- 
ute under  which  the  bonds  were  issued,  and 
the  recitals  in  the  certificate  of  the  clerk. 
Judge  Corliss  finds  nothing  in  the  statutes 
and  recitals  which  should,  in  his  judgment^ 
restrict  the  inquiry  into  the  consideration ; 
hence,  he  holds  that  no  restriction  exists. 
The  judgment  below  is  reversed  solely  be- 
cause the  learned  trial  court  refused  to  per- 
mit any  Inquiry  whatever  into  the  question 
of  consideration.  The  error  in  that  ruling 
goes  only  to  the  extent  to  which  a  majority 
of  this  court  can  unite  in  saying  that  the 
question  of  consideration  was  open.  For  the 
ffui dance  of  the  trial  court  on  the  new  trial, 
it  is  necessary  that  the  line  be  clearly  defined, 
and  the  holding  of  this  court  understood. 

These  bonds  were  issued  under  unusual  con- 
ditions. The  statute  which  authorized  their 
issue  proceeded  upon  the  theory  that  the 
school  districts  of  Barnes  county  had  a  large 
amount  of  outstending  indebtedness,  and  that 
the  validity  of  a  portion  or  all  of  this  out- 
standing indebteclness  was  questioned,  and 
the  power  to  fix  the  amount  of  indebtedness 
for  the  payment  of  which  bonds  should  be 
issued  was  left  entirely  with  the  district  it- 
self. The  first  step  required  by  the  statute 
was  the  calling  of  a  meeting  of  the  voters  of 
the  district,  at  which  meeting  the  voters  se- 
lected three  of  their  own  number  to  act  as  a 
committee  to  audit  and  settle  the  indebted- 
ness of  the  district.  This  committee  was  re- 
quired to  give  public  notice  of  the  time  and 
place  where  it  would  meet  to  audit  and  settle 
such  indebtedness,  and  also  of  the  time  and 
place  where  it  would  make  a  full  report  to  the 
district,  at  which  time  and  place  the  voten 
were  required  to  meet  to  receive  sudi  report, 
and  vote  upon  the  question  of  issuing  MMids 
for  the  payment  of' the  indebtedness,  as  au- 
dited and  settled.  If  there  was  an  affirmative 
vote,  under  the  terms  and  provisions  of  the 
statute,  then  the  school  board  was  required 
forthwith  to  issue  bonds  to  the  amount  of  the 
indebtedness,  as  audited  and  settled ;  but,  be- 
fore the  bonds  could  be  disposed  of,  they 
must  bo  presented  to  the  clerk  for  the  certifi- 
cate, as  set  out  in  the  foregoing  opinion.  A 
provision  in  the  statutes  declared  that  the 
auditing  and  settling  by  the  committee  should 
not  be  construed  to  be  binding  on  the  dis* 
trict,  or  as  an  admission  of  the  legality  at 
any  claim  or  alleged  claim.  Upon  this  pro- 
vision my  Brother  Corliss  builds  an  able  ar- 
gument to  show  that,  where  bonds  were  is- 
sued and  delivered  in  exchange  for  such 
claims,  a  recovery  on  the  bonds  may  be  de- 
feated* by  showing  that  such  claims  were  in 
fact  invalid,  and  nence  no  consideration  was 
given  for  the  bonds.  I  fully  agree  with  him 
that  the  action  of  the  committee,  alone,  could 
not  bind  the  district,  or  estop  it  from  dis- 
puting the  validity  of  the  claim;  but  I  en- 
tirely disagree  with  him  as  to  the  result  that 
follows  from  that  circumstance,  when  bonds 
have  in  fact  been  voted  and  issued,  and  ex- 
changed for  sudi  claims.  In  my  judgment^ 
that  provision  in  the  statute  was  intended  to 
meet  a  case  where,  after  the  committee  had 
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gndlted  and  settled  oertaln  claims,  the  dis- 
trict, by  vote,  refused  to  issue  bonds  for  the 
payment  of  such  claims.     If  then  suit  should 
be  brought  against  the  district  on  the  original 
claims,  the  action  of  the  committee  could  not 
be  shown  to  establish  the   le^litj  of  the 
claims,  or  to  estop  the  district.    But  if  we 
are  to  go  further,  and  after  the  tribunal  au- 
thorized by  law  and  appointed  by  the  district 
has  declared  certain  claims  yalid,  and  after 
the  district,  with  full  knowledge  of  all  the 
facts,  has  ratified  the  action  of  that  tribunal 
by  yotiDg  to  issue  bonds  for  the  payment  of 
the  claims  thus  allowed,  and  after  the  bonds 
have  been  in  fact  issued  and  exchanged  for 
the  allowed  claims,  if  then  we  permit  the 
district,  when  sued  on  the  bonds,  to  declare 
them  worthless  because  the  claim  for  which 
they  were  exchanged  was  invalid,  then  we 
may  well  ask  why  was  the  act  ever  passed? 
Why  this  expensive  and  protracted  prepara- 
tioD  for  the  enactment  of  so  1  i^ht  a  farce  f  An 
examination  of  the  statute  will  show  that  it 
expressly  authorizes  and  contemplates  a  di- 
rect exchange  of  the  bonds  for  the  allowed 
claims.    True,  the  district  is  not  limited  to 
that   It  may  sell  for  cash.    But  the  exchange 
is  expressly  authorized.  Does  it  not  involve  a 
contradiction  to  say  that  when  the  amount  of 
bonds,  and  the  purpose  of  their  issue,  have 
been  fixed  as  the  law  directs,  and  when  the 
bonds  have  been  voted  and  issued  as  the  law 
directs,  and  when  they  have  been  exchanged 
for  the  exact  consideration  that  the  law  di- 
rects, nevertheless  the  bonds  are  without  con- 
sideration, and  worthless?    Did  the  law  in- 
tend to  direct  the  issuance  of  worthless  bonds? 
The  certificate  does  not  foreclose  the  question 
of  consideration  in  this  case,  more  than  in 
any  other.    Bat  it  establishes  certain  facts,  to 
wit,  that  the  committee  had  audited  and  set- 
tled certain  claims ;  that  the  district  had,  by 
vote,  ratified  that  settlement,  by  directing 
the  issuance  of  bonds  to  pay  such  claims,  as 
indited  and  settled ;  that  the  bonds  had  is- 
lued;  and   that  the  original  claims  (pre- 
aamably  resting  in  warrants)  had  been  de- 
livered up  and  canceled.     Under  these  cir- 
cumstances, when  the  claim  owner  receives 
the  promised  bonds  in  exchange  for  his  sur- 
rendered and  canceled  claim.  X  contend  that 
the  district  is  estopped,  by  every  principle 
of  the  law  of  estoppel,  from  saying  that  such 
bonds  are  without  consideration.  But  whether 
or  not  the  claim  owner  ever  received  the 
bonds  in  exchange  is  not  fixed  by  the  certifi- 
cate.   When   the  certificate  was  made  the 
bonds  were  in  the  hands  of  the  school  board. 
They  were  yet  to  be  disposed  of  by  them.     If 
the^  sold  them  for  cash,  as  the  law  directs, 
or  if  they  exchanged  them  for  surrendered 
claims,  as  the  law  directs,  the  question  of 
want  of  considepation  cannot  be  successfully 
raised.    But  if  the  bonds  were  given  away, 
or  if,  through  fraud  or  favoritism,  they  were 
sold  for  less  than  their  value,  or  less  than  the 
statute  directs,  such  facts  mifirht  be  shown, 
to  establish  want  of  considentTon.    The  offer 
of  defendant  was  broad  enough  to  cover  any 
wrongful  or  fraudulent  disposition  of  the 
bonds  by  the  school  board,  and  for  that  rea- 
son, and  that  alone,  I  consent  to  a  reversal 
in  this  csjie. 

S5  L.  it  A. 


Wallin,  J,: 

I  concur  in  what  is  said  by  the  Chief  Justice 
upon  the  question  of  consideration. 


Henry  W.  K.  CUTTER,  Appl., 

9. 

James  R.  POLLOCK  et  al.,  BespU, 


(.. N.  Dak.. 


.) 


**! .  An  insolwent  debtor  imi,y  pay  or  ■•- 
earo  one  creditor  Id  preference  to  another, 
except  In  oases  where  he  executes  an  aasigniiieDt 
for  the  benefit  of  his  creditors. 


8.  Bach  r*  debtor,  in  this  eaee,  exeeated 
three  chattel  morte^ag^ee  on  substan- 
tlaUy  all  of  hie  property*  securing  oertaln 
oreditors  to  the  exclusion  of  others.  The  mort- 
gagees at  once  took  possessioD,  and  commenoed 
foreclosure  of  the  mortgages.  Held,  even  8»> 
snming  that  the  debtor  himself  knew  that  the 
consequence  of  giving  the  mortgages  would  he 
to  prevent  his  continuing  his  busineis,  that  such 
transactioDs  did  not  constitute  an  assignment  for 
the  benefit  of  creditors,  within  the  meaning  of 
section  4800,  Comp.  Laws,  rendering  void  i^ 
preferences  contained  In  such  ap  aaBlgnmentb 

8«  When  a  reoeiTor  Is  appointed  in  an 
action*  and  eontinnee  to  aet  ae  r^ 
eelTOr  down  to  the  time  of  final  judgment,  the 
court  should  embody  in  Its  decision  and  final 
Judgment  all  matters  relating  to  the  receiver's 
fees  and  expenses:  how  they  should  be  paid,— 
whether  out  of  the  funds  in  his  hands,  or  hj  the 
parties  to  the  action:  and  whether.  If  paid  oat  of 
the  funds  In  the  banda  of  the  receiver  Iselonglng 
to  one  partF,  the  other  should  not  be  compelled 
to  make  good  this  depletion  of  the  fund  in  whole 
or  In  part.  H4ld^  error  for  the  court,  without  In- 
Tcstigating  and  settling  such  matters,  to  direct 
that  all  of  the  receiver^  fees  and  expenses  should 
be  taxed  as  ccsts  against  the  unsucoessf  ul  parlir 
to  the  suit. 

amy  SB,  1801) 

APPEAL  by  complainants  from  a  ludgnMot 
of  the  District  Court  for  Cass  County  In 
faver  of  defendants  in  a  proceeding  brought  to 
declare  certain  property  upon  which  James  R. 
Pollock  had  executed  chattel  mortgages  to  be 
a  trust  fund  to  be  distributed  proponionatelv 
among  ail  his  creditors,  and  from  an  order  di- 
recting the  costs  of  a  receiver,  who  had  been 
appointed  in  the  proceeding,  to  be  paid  by 
plaintifF.    BtfoerBid, 

The  facts  are  stated  In  the  opinion, 

Menn.  Newman*  Spalding  ft  Phelps 
and  Bartlett  ft  LoTell,  for  appellants: 

The  defendant  Pollock  had  determined  to 
quit  his  business  and  yield  dominion  of  sub- 
stantially all  his  estate  for  the  benefit  of  the 
creditors  mentioned  in  these  mortgages,  and 
the  court  should  have  so  found. 

A  finding  upon  this  issue  was  requested  by 
plaintiffs.  They  did  not  waive  it,  and  were 
entitled  lo  it 

*Headnotes  by  Gonuss,  J. 


Nora.— In  connection  with  the  above  case. 
Sandwich  Mfg.  Co.  v.  Max  (S.  Dak.)  24  L.B.  A. 
and  caaei  referred  to  in  note. 


North  Dakota  Suprbmb  Court. 
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Hayoe,  New  Trials,  §  S89,  Biib-dlv.  2,  aod 
g  240,  and  cases  cited  under  §  239. 

Tbe  omissioo  to  find  upon  this  issae  is 
ground  for  reversal. 

GuU  River  Lumber  Co.  ▼.  Bameg  County 
8eho^*l  DUt.  2so,  S9,  1  N.  Dak.  609,  and  cases 
died. 

If  at  tbe  time  of  the  execution  of  the  mort- 
gages in  (question  tbe  defendant  Pollock  bad 
the  intention  to  quit  business,  and  yield  do- 
minion over,  and  surrender  substantially  all 
his  property  for  the  benefit  of  the  creditors 
named  in  tbe  mortgage,  then  the  transaction 
was  an  assignment,  and  void  under  the  statute. 

Comp.  Laws,  §  4660;  Straw  ▼.  Jenks,  6  Dak. 
414;  Wyman  v.  MathewBi  58  Fed.  Rep.  678; 
White  ▼.  CoUhansen,  129  U.  8.  829,  82  L.  ed. 
677;  Marshnil  v.  Litingfttone  Nat.  Bank,  11 
Mont.  851 ;  Richmond  v.  Missisnppi  Mills,  4  L. 
R.  A.  413, 52  Ark.  80;  Collier  y.  Wood,  86  Ala. 
91;  State  v.  Dvpuy  (Ark.)  June  22, 1889;  Wilks 
▼.  Walker,  22  S.  C.  108.  68  Am.  Rep.  706; 
Meinhard  v.  Strickland,  29  8.  C.  491;  Farwell 
T.  Cohen.  18  L.  R.  A.  281,  188  HI.  216.  And 
also  in  Winner  y.  Ebyt,  66  Wis.  227,  67  Am. 
Rep.  267;  Bonne  y.  Carter,  20  Neb.  666;  Cfapp 
y.  Dittman  and  Perry  y.  Corby,  21  Fed.  Rep. 
16,  787;  Martin  y.  IJaueman,  14  Fed.  Rep. 
160;  Kellog  y. ' Ricliardeon,  19  Fed.  Rep.  70; 
(Jlapp  y.  Nordmeyer,  26  Fed.  Rep.  71,  and 
Freund  y.   Taegerman,  26  Fed.  Rep.  812. 

Where  an  insolvent  makes  a  conveyance  of 
his  properly  for  the  benefit  of  a  portion  of  bis 
creditors,  the  question  whether  such  convey- 
ance would  be  redded  as  an  af^signment  for 
the  benefit  of  creditors,  or  a  mortgage  for  the 
security  of  a  part,  is  to  be  determined  by  the 
intention  of  the  parties  as  it  may  be  ascer- 
tained from  the  circumstances  of  the  transac- 
tion. 

Cobbey,  Cbat.  Mortg.  §  101. 

Such  intention  can  only  be  determined  from 
the  facts  and  circumstances  surrounding  the 
transaction,  and  not  from  the  testimony  of  the 
debtor  himself,  which  is  inadmissible  as  evi- 
dence of  his  intention. 

Appdos  y.  Brady,  49  Fed.  Rep.  401;  Crow 
y.  BeardOey,  68  Mo.  486;  White  y.  Cotekaueen, 
wpra;  Preston  y.  Bpanlding,  120  111.  208; 
Weber  y.  Mick,  181  111.  620;  FaryM  y.  Ntlsson, 
188  m.  46;  Farwell  y.  Cohen,  18  L.  R.  A.  281, 
188  111.  216;  Moore  y.  Meyer,  47  Fed.  Rep.  99. 

The  statutes  in  force  in  this  country  provid- 
ing for  assignments  by  insolvents  and  which 
prohibit  preferences  may  be  divided  into  three 
general  classes: 

1.  Those  which  avoid  the  assignment  and 
leave  the  ef^tate  in  statu  quo  subject  to  tbe  at- 
tacks of  dilijfent  creditorp. 

2.  Those  which  avoid  the  preferences,  leav- 
ing the  assignment,  and  the  trust  thereby  cre- 
ated, to  stand,  and  directing  the  distribution 
of  tbe  estate  among  the  creditors  under  the  as- 
signment, according  to  their  respective  claims. 

3.  Those  which  ayoid  the  assignment,  but 
direct  that  the  estate  shall  thereupon  become 
a  trust  fund  to  be  distributed  in  equity  among 
all  the  creditors  in  proportion  to  their  respec- 
tive claims. 

There  is  a  corresponding  division  of  the  de- 
cisions. 

1.  Those  which  hold  no  instrument  an  as- 
signment unless  it  is  intentionally  and  technl- 

26  Ii.a  A« 


cally  executed  under  the  assignment  laws  of 
the  state,  and  preferences  siven  by  its  termsL 

King  v.  Ovstafson,  80  Iowa,  207;  KendaU  v. 
Bisiiop,  76  Mich.  634. 

2.  Those  which  hold  any  instrument  an  as- 
signment which  transfers  all  Uie  iosolveni 
debtor's  property  in  trust  for  the  benefit  of  a 
portion  of  his  creditors. 

8.  Those  which  hold  that  no  matter  what 
the  form  of  instrument  or  whether  on  its  face 
it  purports  to  create  a  trust,  if  it  effects  a  vol- 
untary transfer  of  substiDtially  all  the  debtor's 
property  for  the  benefit  of  a  portion  of  his 
creditors,  il  is  within  the  statute. 

Wilks  y.  Walker,  22  8.  C.  108,  63  Am.  Rep. 
706;  Austin  y.  Morris,  28  8.  C.  893;  Magaverm 
v.  Richard,  27  8.  0. 272;  Lamar  v.  PM,  26  8. 
0.  441;  Meinhard  y.  Stnekland,  29  a  G.  491; 
Monaghan  Bay  Co.  y.  Dickson,  89  8.  G.  146; 
Putney  y.  FrieOeben,  82  8.  C.  492.  8ee  also 
Siota  y.  Watson,  19  Or.  261;  CoUiery.  Wood,  85 
Ala  91;  BoU  v.  Bancroft,  80  Ala.  193;  Watts  y. 
Eufaula  Nat  Bank,  76  Ala.  474 ;  Beyer  y. 
Bromberg,  74  Ala.  624;  2  Chicago  L.  J.  mrtide 
Construetire  Assignments,  p.  497. 

The  pleadings  make  the  case  proper  for  the 
appointment  of  a  receiver.  The  appointment 
was  made  upon  notice  and  full  bearing.  No 
appeal  was  taken  from  the  order,  whidh  was 
acquiesced  in,  and  the  receivership  continued 
under  the  supervision  of  defendanris  attorneya. 
No  objection  was  made  to  the  appointment  on 
account  of  want  of  jurisdiction.  The  only  ob- 
jection was  based  upon  a  traverse  of  tbe  facts 
alleged  in  the  complaint  and  affldavirs. 

In  such  cases  the  receiver  must  be  paid  out  of 
the  fund. 

Radford  y.  Folsom,  66  Iowa,  276;  JafPray  y. 
Baab,  72  Iowa,  886. 

Messrs,  Charles  A.  Pollookand  Pollock 
is  Scott*  for  respondents: 

^aw  y.  Jenks,  6  Dak.  414,  has  no  binding 
force  over  the  court,  more  than  would  a  decia- 
ioo  of  any  court  from  any  foreign  state. 

Sandiaich  Mfg.  Co.  y.  Ma»  (8.  Dak.)  84  L. 
R.  A.  624. 

Defendant  Pollock,  at  the  time  of  theezecu 
tion  of  the  mortj;ages  in  question,  did  not  in- 
tend to  quit  business,  and  yield  dominion  ovet 
and  surrender  substantially  all  of  his  property 
for  the  benefit  of  creditors  named  in  the  mort- 


>bbey.  Chat.  Mortg.  §101;  citing  GadHfelTs 


gages. 

Cobbey,  Chat. Mortg.  %) 
Bank  y.  Crittenden,  66  Iowa,  237;  £aA»  ▼. 
Clement,  68  Iowa,  689. 

The  legislature,  in  doing  away  with  all  pref- 
erences, and  laying  down  tbe  statutory  rule 
that  a  trust  should  be  established,  has  simply 
taken  away  the  possibility  of  debtors  making 
bargains  for  themselves,  at  the  expense  of  hon- 
est creditors;  but  has  not,  in  any  sense, 
changed  the  exact  conditions  lequirea  for  an 
assignment  under  the  old  law. 

&wles  v.  Ricketts,  1  Iowa,  68S;  Lampoon  t. 
Arnold,  19  Iowa,  481. 

A  party  in  failing  circumstances  may  prefer 
one  or  more  creditors  by  conveying  or  mort- 
irajzing  a  portion,  or  the  whole,  of  his  property 
to  him  or  them,  to  the  exclusion  of  all  other 
creditors,  provided  the  transaction  be  bona 
fide. 

Crawford  v.  Taylor,  6  Gill  &  J.  838«  96 
Dec.  6b4,  note  and  cases  cited. 
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The  givlni^  of  a  chattel  mortgage  to  secure 
a  bona  fide  debt  is  not  considered  an  aspi<rn- 
ment,  as  provided  in  para&rrapb  46^0,  and  i^ 
therefore,  not  in  conflict  wiih  the  provisions 
prohibiting  prefereuoes. 

Van  PatUnY.Thompwn,  78  Iowa,  108;  Aul- 
fnan  Y.AulmanJli  Iowa,124»  60  Am.  Ttep.  783; 
Koftn  Bro$.  v.  Clement,  68  Iowa,  589;  Ingram 
V.  Otborn,  70  Wis.  184;  PhiUipe  v,  Coldttell,  80 
Kan.  125:  De  Ford  v.  iVV^40  Kan.  605;  Ouendet 
V.  Ijahmer,  16  Kan.  527;  Waiterman  v.  BUber- 
berg,  67 Tex.  100;  Gilbert  v.  McCorkU.n^l^^- 
215:  Stix  Y.  Sadler,  109  Ind.  264;  Magatern  y. 
Bichard,  27  8.  C.  272;  OamMU  ▼.  Colorado 
Coal  A  Iron  Co,  9  Colo.  60;  Bank  of  Montreal 
T.  J,  B.  PotU  8aU  db  Lumber  Co.  90  Mich.  846; 
Brown  t.  Grand  Rapids  Parlor  Furniture 
€b.  22  L.  R  A.  817,  68  Fed.  Rep.  286.  See 
also  BerMierv.  Eigman,  81  Neb.  581;  Sheldon 
▼.  Mann,  86  Mich.  266;  Weber  t.  Ohilde,  90 
Mich.  498 :  Dana  v.  Stanford;  10  Cal  269; 
Warner  ▼.  Littlefield,  89  Mich.  829. 

The  receiver's  fees  and  expenses  were  al- 
lowed from  the  fond  and  defendants  given 
JudflrmeDt  therefor  against  the  plaintiffs. 

The  fund  can  be  charged  with  the  costs  of  a 
receiTershlp  in  cases  where:  (1)  the  appoint- 
ment is  foand  to  have  been  proper;  or  (2)  the 
estate  is  benefited,  or  at  least  not  injured;  or 
<8)  the  parties  consent  to  the  appointment. 

High,  Receivers,  §  796.  p,  658;  Johneon  v. 
Garrett,  28  Minn.  665;  Jlowey,  Jonee,  66  Iowa, 
156;  Hembree  v.  Daweon^  18  Or.  474.  • 

In  the  case  at  bar  the  receiver  was  appointed 
at  the  instance  and  request  of  the  plaintiffs  and 
over  the  opposition  and  objection  of  the  de- 
fendants. 

No  interest  of  the  mortgagees  was  consid- 
ered or  sought  to  be  advanced  or  protected. 
The  plaintiffs  nought  to  gain  an  advantage,  in 
which  they  werennsucoeisful,  and  there  seems 
to  be  no  more  reason  for  requiring  the  mort- 
gagees to  bear  the  expenses  of  the  receivership 
than  there  would  be  for  taxing  the  ordinary 
coeta  of  suit  to  the  successful  party. 

The  costs  and  expenses  of  the  unwarranted 
proceedings  should  be  paid  by  the  parties  in- 
stituting such  proceedings. 

High,  Receivers,  g  796,  p.  668;  Hou>e  v. 
Jonee^eupra;  Lammony,  Oile$,f^YfBtih.Ten, 
U7;  J/^etuh  ▼.  Oifard,  81  Iowa,  428. 

Corllnfl*  c/.,  delivered  the  opinion  of  the 
court: 

This  case  involves  a  question  of  statutory 
construction.  The  contention  on  the  part  of 
the  plaintiffs  and  appellants  is  that  the  trans- 
action to  which  we  will  refer  constituted  an 
assignment  for  the  benefit  of  creditors  con- 
taining preferences,  and  that  therefore  the 
transactions  are  without  any  other  legal  effect 
than  to  make  the  property  to  which  they  relate 
a  trust  fund  to  be  distributed  proportionately 
among  all  creditors  of  the  owner  of  such 
property.  The  plaintiffs  claiming  to  be 
creaitors  of  James  K.  Pollock,  commenced 
this  action  in  equity  to  have  the  property  re- 
ferred to  declared  a  trust  fund,  under  the 
provisions  of  section  4660,  Com  p.  Laws. 
That  section  provides  as  follows:  ^An  in- 
solvent debtor  may,  in  good  faith,  execute 
an  assignment  of  propertv  to  one  or  more 
assignees,   in  trust  towards  the  satisfaction 
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of  his  creditors,  in  conformity  to  the  provis- 
ions of  this  title ;  subject,  however,  to  the 
provisions  of  this  code  relative  to  trusts  and 
to  fraudulent  transfers,  and  to  the  restric- 
tions imposed  bv  law  upon  assignments  by 
special  partnerships,  by  corporations  or  by 
other  specified  classes  of  persons ;  provided, 
moreover,  that  such  assignments  shall  not 
be  valid  if  it  be  upon,  or  contain  any  trust 
or  condition  by  which  any  creditor  is  to 
receive  a  preference  or  priority  over  any 
other  creditor ;  but  in  such  case  the  property 
of  the  insolvent  shall  become  a  trust  fund  to 
be  administered  in  equity,  in  the  district 
court,  and  shall  inure  to  the  benefit  of  all  of 
the  creditors  in  proportion  to  their  respective 
claims  or  demands.  '*  Pollock  was  a  merchant 
engaged  in  business  at  Casselton,  in  this 
state.  October  2,  1889,  he  executed  three 
chattel  mortgages  upon  his  stock  of  goods 
and  his  store  fixtures  to  secure  claims  held 
against  him  by  the  defendants  Straw-Ells- 
wortJi  Manufi^^turing  Company,  Eveline  Pol- 
lock, and  the  Cass  County  Bank.  These 
mortgages  were  executed  and  delivered  to 
these  defen-lants,  respectively,  and  were  suc- 
cessively filed  for  record  in  the  office  of  the 
register  of  deeds  of  Cass  county,  N.  D.,  the 
same  day.  They  were  all  executed  as  part 
of  one  transaction.  The  value  of  the  mort- 
gaged property  was  $12,000.  The  debts  so 
secured  did  not  amount  to  $7,000.  While  it 
appears  from  the  record  that  Pollock  owned 
at  the  time  some  other  property,  we  will 
assume  for  the  purposes  of  this  case  that  these 
mortgages  coverea  substantially  all  of   his 

{irooerty  not  exempt  from  execution.  Pol- 
ock  appears  to  have  been  insolvent  at  this 
time.  A  few  hours  after  these  mortgages 
were  given  and  delivered,  the  mortgagor 
turned  over  all  the  mortgaged  property  to  the 
mortgagees,  who  at  once  proceeded  to  fore- 
close the  mortgages  by  advertising  the  prop- 
erty for  sale  thereunder.  Each  contained 
a  provision  that  the  mortgagee  might  Im- 
mediately take  possession  of  the  mortgaged 
property.  While  these  foreclosure  proc^- 
inffs  were  beinff  had,  the  plaintiffs  instituted 
this  action,  ana  had  a  receiver  appointed  to 
take  and  hold  possession  of   the  mortgaged 

yroperty  or  Its  proceeds  pending  the  action, 
udgment  havinsr  been  rendered  against  the 
plaintiffs,  adjudging  that  the  mortgages  wers 
valid  liens  upon  the  property,  and  that  plain- 
tiffs had  no  right  or  interest'in  the  mortgaged 
property,  the  plaintiffs  have  appealed  to  wis 
court  from  such  Judgment. 

It  is  here  urged  that  the  facts  of  this  case 
bring  it  within  the  decision  of  the  territorial 
supreme  court  in  Strate  v.  Jenke,  6  Dak.  414, 
and  that  that  decision  should  be  followed  by 
this  court  We  are  by  no  means  satisfied  that 
Pollock,  when  he  executed  these  mortgages, 
had  considered  that  he  would  no  longer  con- 
tinue in  business,  and  had  decided  to  yield 
up  dominion  of  his  entire  property.  But  we 
will  affain  assume  a  state  of  facts  as  favorable 
to  plaintiffs  as  the  record  will  iustify.  We 
will  take  it  for  granted  that  Pollock  intended 
to  give  these  mortgagees  a  preference,  know- 
ing that  the  consequence  of  the  execution  of 
such  mortgages,  and  the  abandonment  to  the 
mortgagees  of  ibe  possession  of  the  mortgaged 
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property,  would  be  to  force  him  to  abandon 
his  business.  But  it  is  very  clear  that  he  did 
not  intend  to  surrender  control  over  the  mort- 
gaged property,  except  so  far  as  was  necessary 
to  accomplish  the  payment  of  the  mortgagees 
named  therein.  The  mortgages  created  mere 
liens.  The  legal  title  to  the  property  re- 
mained in  the  mortgagor.  After  these  pre- 
ferred creditors  had  been  paid,  the  possession 
of  the  remaining  property  would  revert  to 
him ;  and  at  all  times  any  of  his  creditors 
could  have  levied  upon  his  interests  in  the 
mortgnged  property,  and  sold  it  to  pay  such 
creditors*  claim.  To  assert  that  a  mortj2:agor 
who  has  created  a  mere  lien  on  property  (es- 
pecially where,  as  in  this  case,  the  yalue  of 
the  property  is  largely  in  excess  of  the  claims 
secured  by  the  mortgaji:e)  has  parted  with  all 
control  over  the  property,  is  to  ignore  the 
character  and  legal  effect  of  the  instrument 
under  which  he  has  surrendered  possession. 
Despite  the  mortgage,  it  is  still  his  property. 
He  may  sell  it.  He  may  mortgage  it.  It 
may  be  seized  for  his  debts.  How  such  a 
transaction  can  be  held  to  be  an  assignment 
for  the  benefit  of  creditors  is  inexplicable  to 
us.  An  assignment  for  the  benefit  of  credi- 
tors creates  a  trust,  vesting  the  legal  title 
In  the  assignee,  placinff  the  property  beyond 
the  control  of  the  assignor  or  the  reach  of 
any  of  his  creditors,  except  as  they  have  a 
right,  under  the  assignment,  to  shaie  in  the 
distribution  of  the  assigned  estate.  It  is  for 
this  reason  that  assignments  for  the  benefit  of 
a  portion  of  the  assignor's  creditors  have  been 
held  void  under  the  statute  invalidating  all 
transfers  which  delay  creditors.  In  such  a 
case  the  debtor  would,  if  the  transaction  were 
valid,  be  able  to  place  for  a  time  his  prop- 
erty beyond  the  reach  of  the  creditors  who 
have  no  rights  under  the  assignment,  because 
that  portion  of  the  assigned  estate  which 
woula  come  back  to  him  after  the  trust  is 
executed  would,  during  the  existence  of  the 
trust,  be  withheld  from  the  reach  of  such 
creditors.  But  a  mortgage  creates  no  trust. 
It  creates  a  mere  lien.  It  Is  in  no  respect 
assimilated  to  an  assismment  for  the  benefit 
of  creditors,  and  vet.  By  the  express  terms  of 
the  statute,  it  is  in  only  such  an  assignment 
that  the  law  condemns  a  preference.  The  com- 
mon law  recognized  the  right  of  a  debtor  to 
secure  or  pay  one  creditor  in  preference  to  all 
others.  The  general  rule  is  embodied  in  our 
statute.  Section  4654,  Comp.  Laws,  declares 
that  ''a  debtor  may  pay  one  creditor  in  pre- 
ference to  another  or  may  give  one  creditor 
security  for  the  payment  ox  his  demand  in 
preference  to  another. "  Section  4660  takes  a 
certain  class  of   transactions  out  of    this 

Sineral  rule.  But  we  must  not  lose  sight  of 
e  fact  that  preference  is  the  rule  in  this 
Jurisdiction,  and  that  he  who  questions  the 
right  of  a  debtor  to  make  a  preierence  must 
lay  his  hand  upon  the  law  which  takes  away 
this  right  in  a  given  case.  The  legislature 
has  seen  fit  to  draw  the  line  at  instruments 
which  constitute  assignments  for  the  benefit 
of  creditors.  Such  instruments  must  not  con- 
tain preferences.  If  they  do  thev  are  void, 
and  the  property  becomes  a  trust  fund  for  the 
equal  benent  of  all  creditors.  But  this  stat- 
ute does  not  attempt  to  prevent  the  giving  of 
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security  to  one  or  any  number  of  crediton  Id 
preference  to  others,   and  section  46>4,    In 
terms,  allows  this  to  be  done.     To  hold  that 
a  chattel  mortgage  is  an  assignment  for  the 
benefit  of   creditors,  that  the  creation  of   a 
mere  lien  is  the  creation  of  a  trust,  that  re- 
taining title  to  property  is  surrendering  all 
control  over  it,  displays  an  utter  disregard 
of  well -settled  legal  distinctions.     To  extend 
•the  construction  of  the  statute  to  embrace  a 
transaction  of  the  character  disclosed  by  thia 
record,  under  the  specious  pretext  of  follow- 
ing the  spirit  of  the  law,  is  downright  usur- 
pation of  legislative  functions.    To  ua  the 
fallacy  of  the  reasoning  in  the  case  of  Straw 
y.  Jenka,  and  in  the  other  cases  in  which  the 
rule  there  enunciated  is  laid  down,  is  in  the 
assumption  that  preference  is  the  exception, 
and  not  the  rule,   whereas  the  general  rule 
permits  preference,  and  he  who  claims  that 
a  preference  is  illegal  must  bring  the  case 
within  the  particular  exception  embodied  in 
section  4660.    The  statute  does  not  declare 
that  one  who  has  decided  to  apply  all  bla 
property  in  payment  of  his  debts,  as  far  as  it 
will  apply,   must  distribute  it  among  hia 
creditors  ratably.     This  he  must  do  if  he  exe- 
cutes a  general  assignment.    But  the  law  doea 
not  compel  him  to  make  a  general  aaaign- 
ment,  and  it  does  permit  him  to  pay  or  secure 
any  creditor  in  preference  to  another.     Of 
course,  this  statute  allowlngpreferences  re- 
lates to  insiil  vent  debtors.     Wnen  a  debtor  la 
solvent  there  can  arise  no  question  of  pref- 
erence.    It  is  only  when  he  is  insolvent  that 
the  right  to  prefer  is  of  any  value  to  hfm,  or 
to  the  credi tor  preferred.    An  iosol  vent  debtor 
may  therefore  pay  one  creditor  in  preference 
to  others,  although  it  takes  every  dollar  of 
his  property  to  make  the  jmyment.     It  ia 
only  when  he  executes  an  assignment  for  the 
benefit  of  all  of  his  creditors  that  he  cannot 
discriminate  and  fayor.    Then  he  must  place 
all  creditors  on  an  equal  footing.    If  he  doea 
not,  the  law  and  the  courts  will  do  it  for  him. 
The  argument  in  Straw  t.  Jenk$  add  similar 
cases  is  that  the  object  of  the  law  will  be  de- 
feated if  the  rule  there  enunciated  ia  not 
adopted.    This  reasoning  assumes  that  the 
object  of  the  statute  is  something  other  than 
it  is  therein  expressed  to  be.     The  purpose 
of  the  law,  if  the  language  in  which  that  pur- 
pose is  couched  is  to  be  our  guide,  is  that 
the  general  rule  permitting  preferences  shall 
be  abrogated  in  a  single  class  of  cases,  «.  a. 
where  a  debtor  executes  such  an  assignment 
for  the  benefit  of  creditors  as  the  act  em- 
braced in  the  title  in  which  section  4660  is 
found  refers  to.    An  analysis  of  this  act  (sec- 
tions 4660-4680,  both  inclusive)  discloses  a 
legislative  intent  therein  to  deal  with  assign- 
ments for  the  benefit  of  all  the  assignor's 
creditors.     In  such  an  instrument  there  shall 
be  no  preference.    In  every  other  transaction 
the  debtor  may  prefer,     llie  case  of  Straw  v. 
Jenks  has  been  overruled  by  the  South  Dakota 
supreme  court  in  an  opinion  whose  logic,  to 
our  mind,  is  unanswerable.     Sandwitth  iifg, 
Oo.  y.  Ma»  (S.  Dak.)  24 L.  R.  A.  n^\  Straw 
V.  Jenks^  merely  followed    White  y.    CoU' 
hauten,  129  U.  S.  820,  82  L.  ed.  677.     This 
case  merely  followed  what  the  court  regarded 
as  the  rule  in  Illinois,  as  laid  down  in  iVw- 
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ion  ▼.  Spaulding,  180  111.  208.  In  a  later 
case  the  federal  supreme  court  has  ruled  dif- 
ferently in  a  case  arising  in  Missouri,  fol- 
lowing a  different  rule  aaopted  In  that  state. 
Union  Bank  &f  OMeoffo  ▼.  Bank  qf  Kamoi 
OUy,  186  U.  8.  285,  84  L.  ed.  845.  In  this 
caae,  Mr,  Justice  Gray  expressly  declares  that 
all  the  court  intended  to  do  in  White  ▼.  Cots- 
hauMn  was  to  construe  the  Illinois  statute  in 
accordance  with  what  it  understood  to  be  the 
decision  of  the  supreme  court  of  tiiat  state. 
That  the  federal  supreme  court,  in  White  t. 
Qfighatuen^  did  not  correctly  interpret  the  de- 
•ciaioc  of  the  Illinois  supreme  court  in  Preston 
v.  BpatUdijig,  is  evident  from  later  decisions 
of  that  court.  See  Fartsell  ▼.  Nilsson,  188 
Ul.  45;  Weber  v.  Miek,  181  III.  520.  And 
see  Moore  ▼.  Meyer,  47  Fed.  Rep.  99 ;  Sehroe- 
4sr  v.  Waish,  120  111.  408.  There  is  nothing 
in  FarufcU  ▼.  Ouhen,  188  111.  216,  18  L.  R. 
A.  281,  opposed  to  the  views  expressed  in 
FarweU  ▼.  HiUson, 

In  many  of  the  cases  there  was  in  fact  a 
general  assignment  for  the  benefit  of  credit- 
on  executed.  When  a  debtor,  with  the  pur- 
pose of  executing  such  an  assignment,  makes 
tnnsfers  of  property  or  gives  security  or  pays 
money  before  executing  the  assignment,  for 
the  express  purpose  of  evading  the  provisions 
against  preferences,  —  when  his  purpose, 
known  to  the  favored  creditor,  is  to  accom- 
plish by  independent  instruments  what  could 
not  be  accomplished  in  the  assignment  it- 
-self, — and,  thus  deliberately  attempting  to 
evade  the  law,  thereafter  executes  an  assign- 
ment for  the  benefit  of  creditors,  it  is  impos- 
sible that  the  instruments  giving  the  pref- 
•eroncea  should  be  regarded  as  part  of  tiie 
assignment,  and  that,  therefore,  the  prefer- 
ence should  be  held  to  be  contained  in  the 
assignment  itself,  and  consequently  of  no 
effect.  But  in  such  cases  the  transactions 
ought  not  to  be  too  far  apart,  and  certainly 
the  preferred  creditors  should  be  proven  to 
have  had  knowledge  of  the  debtor's  purpose 
to  make  an  assignment  at  the  time  of  giving 
the  preferences.  See,  in  this  connection. 
Manning  v.  Beck,  129  N.  Y.  1,  14  L.  R.  A. 
198 ;  Lake  Shore  Bkg.  Oo.  t.  FuUer,  110  Pa. 
156. 

We  hold  that  these  chattel  mortgages  did 
not  constitute  a  general  assignment  for  the 
beneflt  of  creditors,  and  that  the  debtor  had 
a  perfect  right  to  execute  them  to  the  cred- 
itors therein  named,  to  secure  his  obligations 
to  them.  It  therefore  f  ol  lowed  that  the  mort- 
gaged property  was  not  a  trust  fund  in  which 
all  the  creditors  of  defendant  Pollock  had  an 
interest,  but  was  his  property,  on  which  there 
were  mortgage  liens  held  by  such  of  the  de- 
fendants as  were  named  in  the  three  mort- 
gages as  mortgagees.  As  sustaining  our  con- 
clusions, we  cite  Bandwich  Mfg,  Co,  v.  Max 
m.  Dak.)  84  L.  R.  A.  524;  Hargadine  v. 
Henderson,  97  Mo.  875 ;  Union  Bank  of  Ohi- 
sago  ▼.  Bank  of  Kansas  Ckty,  supra;  May  v. 
Tenney,  148  U.  8.  60,  87  L.  ed.  868;  FarweU 
▼.  M&son,  Weber  v.  Mick,  and  Sehroeder  v. 
WaUk,  supra;  Tompkins  v.  Hunter,  24  N.  Y. 
fiopp.  8 ;  Gross  v.  Cantons,  49  Ohio  St.  548 : 
Moore  v.  Meyer,  supra;  Grins  v.  Beardaley,  68 
Mo.  485 :  OiUfert  v.  MeCorkle,  110  Ind.  215 ; 
Waiierman  t.  Silberberg,  67  Tex.  100 ;  Warner 
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V.  LiUlefletd,  89  Mich.  829 ;  Shetdon  v.  Mann, 
85  Mich.  265. 

Other  cases  might  be  cited,  but  this  ques- 
tion has  been  so  often  discussed,  and  the  de- 
cisions so  many  times  reviewed,  that  we  feel 
that  it  would  be  a  waste  of  time  for  us  to 
travel  again  over  the  same  ground.  With  the 
exception  of  Straw  v.  Jenks,  WJiite  v.  Cots* 
hausen,  and  a  few  other  cases,  all  of  the  de- 
cisions which  have  struck  down  preferences 
have  been  in  cases  in  which  it  appeared  that 
an  assignment  for  the  benefit  of  creditors  was 
in  fact  executed ;  and  the  courts  in  those  cases 
held  that  the  instruments  creating  the  pref- 
erences were  so  connected  in  point  of  time, 
and  by  the  circumstances  of  the  transactions, 
with  the  subsequent  general  assignment,  that 
they  were  a  part  of  it,  and  that,  therefore, 
the  preferences  were.  In  contemplation  of 
law,  embodied  in  the  assignment  itself. 
Such,  among  others,  were  the  cases  of  Preston 
V.  Spaulding,  120  HI.  %^\Berger  v.  Varrd- 
mann,  127  N.  Y.  281,  12  L.  R.  A.  808 :  Qapp 
V.  INordmeyer,  25  Fed.  Rep.  71 ;  Bumiiasn  v. 
Baskins,  79  Mich.  85. 

The  judgment  of  the  district  court  was 
therefore  right,  in  so  far  as  it  adjudged  that 
the  mortgaged  property  or  its  proceeds,  in  the 
hands  of  the  receiver,  should  be  turned  over 
to  the  defendants  entitled  thereto  under  such 
mortgages.  But  the  judgment  is  attacked  by 
this  appeal  in  another  particular.  On  motion 
of  the  plaintiffs,  and  against  the  opposition 
of  the  defendants,  a  receiver  was  appointed 
to  take  possession  of  the  mortgaged  property 
pending  the  litigation.  In  one  of  its  conclu- 
sions of  law  the  court  held  that  the  fees  and 
expenses  of  the  receiver,  which  were  not  set- 
tled by  the  court,  should  be  tsxed  by  the 
clerk  of  the  court  as  costs  in  the  case,  and 
that  the  amount  of  such  costs  should  be  in- 
serted in  the  judgment.  It  does  not  expressly 
appear  that  this  was  done,  but  we  think  it  it 
a  fair  inference  that  it  was  done,  as  the  judg- 
ment against  the  plaintiffs  is  for  nearly  $5,000 
costs,  and  we  know  that  no  such  bill  of  costs 
could  have  been  taxed  against  the  plaintiffs 
unless  the  fees  and  expense  of  the  receiver 
were  embodied  therein.  This  fact  strength- 
ens the  natural  inference  that  the  rule  of  law 
laid  down  In  the  court's  decision  was  fol- 
lowed by  the  clerk,  at  the  instance  of  the  de- 
fendants, in  taxing  the  costs,  and  entering 
the  amount  thereof  in  the  judgment.  These 
items,  we  are  clear,  have  no  place  In  a  bill 
of  costs.  If  they  belong  there  at  all.  It  is 
only  as  disbursements,  and  such  disburse- 
ments the  statute  does  not  authorize  to  bs 
taxed  against  the  unsuccessful  party.  Sec- 
tion 5189,  Oomp.  Laws.  It  Is  obvious  that 
the  clerk  Is  not  the  proper  ofllcer  to  settle  the 
question  of  a  receiver's  compensation.  That 
is  a  judicial  question.  Nor  should  it  be  left 
to  him  to  determine  what  expenses  are  rea- 
sonable and  proper.  A  receiver  may  bo  so 
extravagant  in  his  expenditures  that  it  would 
be  highly  unjust  to  allow  him  credit  for  all 
the  moneys  he  has  paid  out.  Had  such  stats 
of  facts  existed  in  this  case,  the  clerk  never- 
theless must  have  inserted  all  the  items  of 
disbursements  in  the  bill  of  costs,  provided 
he  was  satisfied  that  they  had  in  fact  been  in- 
curred.   Again,  we  think  it  is  not  the  proper 
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practice  for  the  court  to  determine,  in  ad- 
Tancc  of  a  hearing  on  the  different  items  of  a 
receiver's  account,  that  all  his  disbursements 
should  be  paid  by  one  party  or  the  other  to 
the  litigation.  An  examination  of  his  ac- 
count in  connection  with  surrounding  cir- 
cumstances might  disclose  the  fact  that  some 
of  the  items  ougbt  to  be  paid  by  the  success- 
ful party.  They  might  embrace  expenditures 
which  the  successful  party  would  haye  been 
compelled  to  make  himself,  had  it  not  been 
for  thereceiyership,  but  which  he  was  saved, 
by  such  reoeiyership,  the  necessity  of  making 
himself.  The  proper  practice,  where  a  re- 
ceiyer  has  been  appointed,  is  for  the  court, 
after  it  has  reached  its  conclusion,  to  order 
the  receiver  to  account,  on  notice  to  all  par- 
ties interested ;  and  upon  such  accounting  all 
?[ue8tion8  can  be  settled,  and  the  findings  of 
act  and  conclusions  of  law  relating  to  such 
matters  can  be  embodied  in  the  decision  of  the 
court  on  the  merits  of  the  action.  The  final 
decree  should  settle  what  compensation  the 
receiver  is  to  have,  what  expenditures  he 
shall  be  reimbursed  for;  how  he  shall  be 
paid, — whether  out  of  the  funds  in  his  hands, 
or  by  one  of  the  parties  to  the  action,  or 
whether  part  of  his  fees  and  expenses  shall 
not  be  paid  out  of  such  funds  ana  the  rest  by 
one  of  tlie  parties  to  the  case,  or  whether  such 
amount  shall  not  be  apportioned  so  that  some 
of  it  shall  be  paid  by  one  party,  and  the 
balance  by  the  other.  If  the  receiver  is  al- 
lowed to  pay,  and  reimburse  himself  out  of 
the  moneys  in  his  hands,  the  decree  should 
provide  whether  the  owner  of  such  moneys 
shall  be  indemnified  by  the  recoverv  of  Judg- 
ment against  some  other  party  to  the  case  for 
this  invasion  of  his  property.  Ordinarily, 
it  would  seem  to  us  (but  we  do  not  decide 
the  point)  that  the  receiver  should  be  pro- 
tected by  being  permitted  to  look  to  the  funds 
In  his  hands  to  save  him  against  loss.  This 
appears  to  have  been  done  in  this  case.  Such 
rule  may,  however,  work  great  hardship  in 
particular  cases;  and  in  some  instances  the 
receiver  has,  on  this  account,  been  compelled 
to  look  for  indemnity  to  the  party  at  whose 
instance  he  was  appointed.  See  Weston  v. 
WatU,  45  Hun,  219 ;  Fi^ench  v.  Oiffard,  81 
Iowa,  428;  Vti^plan^  v.  Mercantile  2ns,  Go. 
2  Paige,  438,  2L.  ed.  970.  Certainly,  if  the 
court,  m  such  a  case,  allows  him  to  pay  him- 
self out  of  the  funds,  it  should  compel  the 
other  party  to  the  action  to  make  eood  the 
loss  thus  occasioned  to  the  successful  litigant. 
It  is  impossible  for  a  court  to  make  an  in- 
telligible decree  when  property  is  in  the 
hands  of  a  receiver,  and  is  to  be  disposed  of 
by  the  decree,  without  settling  in  advance 
the  rights  of  the  receiver  with  respect  to  com- 
pensation and  expenditures,  and  whether  ho 
shall  be  allowed  to  pay  himself  out  of  the 
funds  in  his  hands.  The  decree  should  de- 
termine whether  the  whole  fund,  or  only  the 
balance  after  paying  the  receiver,  should  be 
tiimed  over  to  the  successful  party.  In  this 
case  the  court  has  directed  the  receiver  to  pay 
oyer  every  dollar  that  he  has  received,  with- 
out making  any  deduction  for  his  fees  and 
expenses,  and  yet  the  defendants  arc  allowed 
to  tax  up  as  costs  against  the  plaintiflfs  the 
amount  of  such  fees  and  expenses,  on  the 
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theory  that  they  have  been  paid  by  the  de- 
fendants out  of  their  property.  The  court 
seems  to  have  oroceeded  on  the  theory  tliat  tlie 
receiver  would  retain  the  amount  or  bis  fees 
and  disburscmcnta  without  any  authority 
from  the  court  so  to  do,  and  without  any  in- 
vestigation as  to  the  reasonableness  of  his 
charges  and  expenditures,  and  that  then  the 
clerk  must  tax  up  against  the  plaintiffs,  as 
costs,  whatever  amount  appeared  to  have  been 
thus  retained  by  the  receiver,  out  of  the  funds 
in  his  hands  belonging  to  defendants.  None 
of  these  things  were  settled  by  the  decree. 
They  were  left  to  the  decision  of  the  clerk 
and  the  receiver  himself.  Under  the  system 
of  practice  prevailing  at  the  time  the  case 
was  decided,  findiiigs  were  required  to  be 
made  in  equity  cases  as  well  as  in  actions  at 
law.  This  must  be  taken  Into  consideration 
in  establishing  the  proper  practice  in  cases 
like  the  one  before  us  on  this  appeal.  There 
can  be  only  one  final  Judgment,  and  this 
should  settle  all  matters  Involved  in  the 
litigation,  as  well  the  rights  of  the  receiver 
and  the  rights  and  liabilities  of  the  parties 
to  the  action  growing  out  of  the  reoeiyership 
as  tiie  rights  of  the  parties  to  the  litigation 
on  the  merits  of  the  case  independently  of  the 
receivership.  This  final  judgment  most  rest 
upon  findings  of  fact  and  conclusions  of 
law,  and  these,  therefore,  should  embrace  all 
matters  essential  to  a  full  determination  of 
the  rights  of  the  receiver  with  respect  to  com- 
pensation and  indemnity,  and  the  rights  and 
liabilities  of  the  parties  to  the  suit,  growing 
out  of  the  payment  to  the  receiver  of  his  fees 
and  expenses,  as  well  as  all  matters  relating 
exclusively  to  the  merits  of  the  controversy. 
Until  all  questions  touch inff  the  receivership 
are  settled,  it  is  impossible  finally  to  de- 
termine the  rights  of  the  parties  to  the  case. 
The  scope  of  the  Judgment  awardinsr  the  fund 
to  the  successful  party  cannot  be  prescribed 
by  the  court  until  it  aecides  whether  any  of 
this  fund  shall  be  retained  bv  the  receiyer  for 
his  compensation  and  expenditures.  The  ex- 
act judgment  which  the  victorious  liti/irant 
shall  recover  against  the  defeated  suitor  can- 
not be  ascertained  until  the  court  has  de- 
termined whether,  in  the  first  instance,  the 
fund  belonging  to  the  former  shall  be  de- 
pleted by  payment  of  the  receiver's  fees  and 
expenses,  and  if  so,  whether  the  uni^uccessful 
party  shall  make  it  good  to  his  antagonist  in 
whole  or  in  part. 

We  conclude  that  it  was  error  for  the  court 
to  render  final  Judgment  without  passing 
upon  the  receiver's  account,  and  settling  all 
matters  connected  with  the  rcceiversnip. 
These  questions  should  not  have  been  left  to 
the  clerk. 

The  judgment  i»  rewrsedy  and  the  district 
court  is  directed  to  enter  a  new  Judgment 
after  all  matters  connected  with  the  receiver- 
ship have  been  investigated  and  settled.  But 
the  case  will  not  be  reopened  for  a  new  trial 
on  the  merits.  The  question  of  the  right  of 
the  defendants  to  the  funds  in  the  hands  of 
the  receiyer  is  settled,  subject  to  such  modi- 
fication. The  district  court,  without  reopen- 
ing questions  touching  the  merits,  will  in- 
quire into  the  amount  of  property  and  money 
in  the  hands  of  the  receiyer,  or  for  whidi  he 
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is  properly  chargeable ;  will  ascertain  what 
compensation  is  proper,  what  disbursements 
actually  made  were  necessary ;  will  determine 
whether  the  receiver  shall  be  paid  and  re- 
imbursed out  of  the  fund  in  his  hands,  and 
what  proportion  of  his  fees  and  expenses 
ought  to  be  borne  by  the  plaintiffs  and  de- 
fendants, res^pectively,  or  whether  the  plain* 
tiffs  ought  ultimately,  or  in  the  first  instance, 
to  pay  all  of  such  fees  and  expenses.  All 
these  matters  should  be  embodiea  in  the  find- 
ing and  the  final  jud lament.  We  do  not 
wisli  to  be  regarded  as  holding  that  the  de- 


cision of  the  district  court  upon  these  yarioui 
questions  will  be  final.  It  is  possible  they 
may  be  subject  to  reyiew.  There  is  also  an 
appeal  from  an  order  of  the  district  court 
made  on  appeal  from  the  taxation  by  the 
clerk  of  the  receiver's  fees  and  expenses  as 
costs,  which  order  affirms  such  taxation. 
This  order  is  reversed  for  the  ressons  already 
stated. 
All  concur. 

Petition  for  rehearing  denied  September  1, 
1894. 
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Benjamin  W.  H08MER,  Betpt.. 

V, 

SHSIiDOK  SGHOOL  DISTRICT  NO.  8  of 
Ransom  County,  Appi, 
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•1.  A  ooBtnMt  dvljr  exeented  between 
tbe  proper  oAeers  of  »  eehod  district 

and  another  person,  by  tbe  terms  of  which  said 
person  Is  employed  as  a  teacher  In  a  public 
school  In  nid  district.  Is  Tofd  where  saoh  person, 
St  the  time  of  maklnir  the  oontnot,  holds  no  cer- 
tHloate  of  authority  to  teach  In  the  conniy  where 
the  distriot  Is  located. 

S.  The  enbeeqoent  proenrement  of  snch 
eertlfleate  will  not  enable  such  person  to  re- 
ooTer  aflralost  the  distriot  damsffes  for  the  breach 
of  sadi  oontraot* 

amy  28, 1891) 

APPEAL  hj  defendant  from  a  judgment  of 
the  District  Court  for  Ransom  County  in 
favor  of  plaintiff  in  an  action  brought  to 
lecover  the  amount  al  leered  to  be  due  on  a 
contract  engaging  plaintiff  to  teach  the  school 
In  the  defendSknt  district.     Heterted, 

Tbe  facts  are  stated  in  the  opinion. 

Menrs,  Robert  J.  Kitehell  and  Ed- 
ward Ungerud,  with  Mr.  Ed.  Pierce* 
for  appellant. 

Mr.  P.  H.  Ronrke*  for  respondent : 

If  there  is  any  reasonable  doubt  as  to  the  In- 
lofflciency  of  tbe  pleading,  the  court  should 
deny  a  motion  that  is  sprung  at  tbe  trial  for 
Judgment  on  the  pleadings. 

Eaton  T.  WeUt,  82  N.  Y.  676,  affirmed  in 
2S  Hun,  128;  Qrocen  Bank  y.  Murphy,  9 
Dalv,  610. 

If  the  court  finds  in  the  complaint  any  al- 
legations, which  under  any  view  of  them, 
may  give  the  plaintiff  the  right  to  recover, 
the  demurrer  will  be  overruled. 

WUdBT  V.  MeGormiek,  2  Blackf.  81 ;  Butt&r- 
worth  r.  O'Brien,  89  Barb.  192,  24  How.  Pr. 
488;  F^opU  ▼.  Nna  Tork,  28  Barb.  240,  8 

•Headnotss  hr  Blabsrolombw.  Ch.  /. 

Nons.— Vte  a  ooUection  of  authorities  upon  the 
nbjeek  of  the  relation  between  a  school  teacher 
end  the  disUict  In  which  he  hasensaged  to  teach, 
lee  fiots.  to  Hull  v.  ApUngton  Bohool  i>Jst  (Iowa) 
10L.B.A.Sn. 

S5L.K  A. 


Abb.  Pr.  7 ;  Buuard  v.  Enapp,  12  How.  Pr. 
604. 

If  the  teacher  procures  a  certificate  of 
qualification  before  tbe  time  at  which  he  Is 
to  enter  unon  his  duties,  It  is  all  the  law 
requires  of  him. 

Sutherland  on  Statutory  Construction  says, 
the  courts  will  construe  remedial  statutes 
most  liberally  to  effectuate  the  remedy. 

''Employed  or  permitted  to  teach"  as  used 
in  this  statute  has  reference  solely  to  the 
time  when  the  teacher  enters  upon  the  duties 
of  teacher. 

Oseford  Tu>p.  School  Ditt.  No,  B  v.  Diknan, 
22  Ohio  St.  194 ;  HotB  v.  Huerfano  County 
School  Diit,  No,  9,  1  Colo.  App.  40 :  SeoU  v. 
Fairfax  School  Diet,  No.  B,  46  Yt  462 ;  Smith 
V.  Pleasant  Plains  School  Diet,  No.  B,  69  Mich. 
689. 

The  indorsement  of  this  certificate  as  al- 
leged was  a  valid  indorsement  and  entitled 
the  holder  to  rely  upon  it,  even  though  the 
entry  thereof  was  not  made  unj;il  three  or  four 
days  after  the  respondent  had  begun  to  teach. 

Clarendon  Scfuwl  IHti.  No,  9  v.  Broton,  66 
Vt.  61. 

Bartholomew,  Oh.- J.,  delivered  the  opin- 
ion of  the  court : 

On  August  7,  1891,  Sheldon  school  district 
No.  2,  the  appellant  herein,  being  at  that 
time  a  duly  organized  school  district  in  Ran- 
som county,  in  this  state,  by  its  proper  offi- 
cers, and  by  written  contract  in  due  and  legal 
form,  hired  Benjamin  W.  Hosmer,  the  re- 
spondent herein,  to  teach  one  of  its  schools 
for  the  period  of  ten  months,  commencing 
September  1,  1891,  for  $60  per  month,  pay- 
able at  the  end  of  each  month.  At  the  time 
specified,  respondent  commenced  teaching. 
On  Kovember  2l8t  following  he  was  dis- 
charged, for  some  reason  that  does  not  ap- 
pear of  record.  After  the  full  term  of  his 
employment  had  passed,  he  brought  this  ac- 
tion to  recover  the  wages  for  the  time  during 
which  he  was  not  permitted  to  teach.  At 
the  trial  below,  appellant  moved  for  Judg- 
ment in  its  favor  on  the  pleadings.  The 
motion  was  denied,  and,  alter  a  hearing  on 
the  merits  had  before  the  court,  respondent 
had  Judgment  for  amount  of  his  claim,  less 
certain  sums  which  he  had  earned  at  other 
employment  during  the  time.  From  this 
Jodgment  the  appeal  is  taken,  and  the  only 
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erron  assigned  relate  to  the  denial  of  the 
motion  for  judgment  on  the  pleadings.  The 
basis  for  this  contention  is  found  in  the  fol- 
lowing statement,  which  appears  In  the  com- 
plaint: ''That  on  the  7th  day  of  August, 
1891,  at  Ransom  Go. ,  in  the  state  aforesaid, 
the  plaintifiF  and  defendant  entered  into  a 
mutual  written  agreement  that  the  plaintiff 
should  serve  the  defendant  as  a  school  teacher 
in  tibe  public  schools  at  the  village  of  Shel- 
don, In  said  school  district  No.  3,  in  the 
county  of  Ransom,  and  state  aforesaid,  and 
that  the  plaintiff  should  and  did  employ  the 
defendant  as  such  for  the  term  of  ten  months 
from  and  after  the  first  day  of  September, 
1891,  and  pay  him  for  such  services  $60.00 
per  month.  The  particulars  of  such  written 
agreement  more  fully  appear  by  the  duplicate 
original  contract,  hereto  annexed,  marked 
'Exhibit  A,'  and  made  a  part  of  this  com- 
plaint. That  on  the  first  day  of  September, 
1891,  the  plaintiff  entered  upon  the  service 
of  the  said  defendant,  under  said  agreement, 
and  has  ever  since  been,  and  was,  diirinflr  the 
entire  life  and  continuance  of  said  contract, 
ready  and  willing  to  continue  such  services. 
That  the  plaintiff  was  legally  qualified  to 
teach  said  school,  having,  at  the  time  he  en- 
temd  into  the  employment  of  the  defendant, 
a  certificate  of  qualification,  duly  issued  by 
the  superintendent  of  schools  of  Barnes  Co., 
K.  D.,  on  the  dlst  day  of  July,  1890,  for  the 
term  of  three  years  from  and  after  said  date. 
That  the  same  was  duly  indorsed  by  the  su- 
perintendent of  Ransom  Co.,  N.  D.,  on  the 
89th  day  of  August,  1891,  and  the  formal  entrv 
thereof  made  on  said  certificate  on  the  4th 
day  of  September,  1891.  That  on  or  about 
the  dlst  day  of  November,  1891,  the  defend- 
ant wrongfully  discharged  the  plaintiff,  and 
refused  to  permit  him  to  serve  as  aforesaid, 
though  the  plaintiff  then  and  there  offered 
to  continue  said  services,  and  perform  said 
agreement  on  his  part,  to  the  damage  of  the 

STaintiff  in  the  sum  of  four  hundred  twenty 
ollars  ($420)." 

Section  75,  chap.  62,  Laws  1890,  as  amended 
by  section  16,  chap.  56,  Laws  1891,  reads  as 
follows :  **  It  [the  school  board]  shall  employ 
the  teachers  of  the  schools  of  the  district, 
and  ma^  dismiss  any  teacher  at  any  time  for 
plain  violation  of  contract,  gross  immorality 
or  flagrant  neglect  of  duty ;  provided,  that 
no  person  shall  be  employed  as  teacher  or 
permitted  to  teach  in  any  public  school  who 
18  not  when  so  employed  or  permitted  to  teach 
the  holder  of  a  teacher's  certificate  valid  in 
the  county  or  district  In  which  such  school 
la  situated ;  provided,  further,  that  every  con- 
tract for  the  employment  of  a  teacher  must 
be  in  writing,  and  such  contract  must  be  ex- 
ecuted before  such  teacher  begins  to  teach  in 
such  school.  It  shall  grade  the  salaries  of 
teachers  for  the  district  in  accordance  with 
the  grades  of  certificates ;  and  no  teacher  hold- 
ing a  certificate  of  a  lower  grade  shall  be 
paid  a  salary  equal  to  or  in  excess  of  that 

Skid  to  a  teacher  of  higher  grade  in  the  same 
strict." 

Section  123,  chap.  62,  Laws  1890,  as 
amended  bv  section  24,  chap.  66,  Laws  1891, 
reads  as  follows :  **  No  certificate  or  permis- 
sion to  teach  shall  be  issued  to  any  person 
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under  eighteen  years  of  age;  and  no  flist 
grade  certificate  shall  be  issued  to  any  per- 
son who  is  under  twenty  years  of  a^e,  and 
who  has  not  taught  successfully  twel  ve  school 
months;  and  a  third  grade  certificate  shall 
not  be  issued  more  than  twice  to  the  same 
person.  The  certificates  issued  by  a  county 
superintendent  shall  be  valid  only  in  the 
county  where  issaed;  provided,  that  a  first 
grade  certificate  may  be  renewed  once  with- 
out examination  at  the  discretion  of  the 
county  superintendent,  upon  payment  of  the 
proper  fee  for  the  institute  fund,  as  provided 
in  the  case  of  examination ;  provided,  further, 
that  a  first  grade  certificate  shall  be  valid  in 
any  other  county  in  the  state  when  endorsed 
by  the  county  superintendent  of  such  county. 
No  person  shall  be  employed  or  permitted  to 
teach  in  any  of  the  public  schools  of  the  state, 
except  those  in  cities  orijranized  for  school 
purposes  under  special  laws,  who  is  not  the 
holder  of  a  lawful  certificate  of  qualification 
or  permit  to  teach.  Any  contract  made  in 
violation  of  this  section  shall  be  void." 

It  appears  from  the  complaint  that  on  Au- 
gust 7,  1891,  when  the  written  contract  be- 
tween respondent  and  appellant  was  entered 
into,   respondent  held  a  first-grade  oenifl- 
cate  issued  by  the  superintendent  of  Bamet 
county.    This  certificate  would  be  valid  in 
Ransom  county  when  indorsed  by  the  super- 
intendent of  schools  for  such  county.     Such 
indorsement  was  not  made  until  September 
4,  1891.    The  allegation  is  that  it  was  mads 
Auffiist  29,  1891,  and  the  formal  entry  mads 
on  September  4.    But  it  was  the  formal  entry 
that  constituted  the  indorsement,  and  what 
preceded  that  was  but  a  promise  to  indorse. 
Hence,  neither  at  the  time  of  ent^^ring  into 
the  contract,  nor  at  the  time  of  comm.'ocing 
to  teach,  did  respondent  hold  a  oeriificate 
valid  in  Ransom  county.    For  that  reason, 
appellant  contends  that  the  contract  of  em- 
plovment  dated  August  7,  1891,  was  void, 
under  section  122,  and  that  no  action  can  be 
maintiined  thereon  or  for  breach  thereof.     If 
the  original  contract  was  void  when  made, 
it  could  not  be  ratified.    After  the  removal 
of  the  inhibition,  a  new  and  valid  contract 
might  be  made  relative  to  the  same  subject- 
matter,  but  the  void  contract  remains,  and 
ever  must  remain,  a  nullity.    Where  the  in- 
validity of  the  contract  arises,  as  in  this  case^ 
if  this  contract  be  invalid,  from  a  prohibi- 
tion and  not  from  any  vice  adhering  to  the 
subject-matter  of  the  contract,  courts  are  in- 
clined to  be  liberal  in  construing  distinct 
acts  in  part  performance  of  the  contract,  after 
the  prohibition  has  been  removed,  as  raising  a 
new  implied  contract.     See  HoU  v.  Iluerfan& 
Chuniy  School  Diit.  No,  9,  1  Colo.  App.  40, 
and  ScoU  v.  Faiffax  School  DuL  No.  M,  46 
Vt  452. 

But  thereis  no  direct  allegation  in  the  com- 
plaint that  respondent  taueht  a  day  after  lie 
had  his  certificate  indorsed,  or  that  the  ap- 
pellant in  anv  manner  acted  upon  or  recog- 
nized the  void  contract.  There  may  be  an 
inference  In  tihat  direction,  but  it  falls  far 
short  of  an  allegation  that  can  support  a  re- 
covery. The  action  is  for  breach  of  contract 
in  not  permitting  respondent  to  teach.  Hence 
he  pleads  the  written  contract,  and  relies  ez- 


1804. 


HosMBR  y.  Sheldon  School  Distbict  No.  2. 


886 


clusiTely  thereon.  Nor  must  we  be  under- 
stood 88  holding  that  recovery  could  be  had 
on  aa  implied  contract  for  services  actually 
rendered,'  or  offered  to  be  rendered,  after  the 
proper  certificate  was  received,  when  the 
original  contract  was  void.  See  remarks  of 
Corliss,  Gh.  «/.,  on  this  point,  in  Ooose  River 
Bank  v.  Willow  Lake  School  Twp,  1  N.  Dak. 
26.  and  authorities  there  cited. 

In  the  case  just  cited,  the  court  said,  in 
speaking  of  certain  school  warrants  then  in- 
volved: "They  were  issued  to  pay  for  ser- 
vices of  a  teacher  who  held  no  lawful  certifi- 
cate of  qualification.  No  such  person  can  be 
employed  to  teach.  The  statute  so  declares, 
and  any  contract  made  in  violation  of  this 
provision  is  void  by  the  express  terms  of  the 
same  act."  This  language  was  based  upon 
the  wording  of  the  statute,  and  the  authori- 
ties were  not  specially  noticed,  as  the  point 
was  secondary  in  that  case,  and  not  seriously 
controverted.  Since,  in  that  case,  the  teacher 
had  no  certificate  at  the  time  of  making  the 
contract,  or  at  the  time  of  rendering  the  ser- 
vices, it  may  be,  as  counsel  now  suggests, 
that  it  was  not  absolutely  necessary  to  make 
the  statement  as  broad  as  it  is  in  that  case. 
But.  upon  further  consideration  of  the  stat- 
ute, and  a  study  of  the  decisions  under  sim- 
ilar statutes,  we  adhere  to  our  former  lan- 
guage to  its  full  extent.  We  hold  that  any 
contract  of  employment  as  teacher  in  our 
public  schools,  saving  the  exceptions  con- 
tained in  the  statute,  where  the  person  hired 
does  not,  at  the  time  of  making  such  con- 
tract, hold  a  certificate  authorizing  him  to 
teach  in  the  county  where  the  school  is  lo- 
cated, is  void.  Aiid  being  void,  it  cannot 
be  ntifled.  nor  can  it  receive  vitality  from 
the  happening  of  a  subsequent  event.  It  "  is 
80  nugatory  and  ineffectual  that  nothing  can 
cure  it."    Black.  Law  Diet. 

The  learned  counsel  for  respondent  is  cor- 
rect in  stating  that  the  evil  against  which 
the  statute  was  directed  consisted  in  having 
the  public  schools  taught  by  unqualified 
persons.  And  there  are  cases  supporting  the 
contention  that  when  the  teacher  held  the 
proper  certificate  at  the  time  the  service  was 
renaered,  or  offered  to  be  rendered,  the  stat- 
ute was  sufiUciently  met,  and  the  teacher  en- 
titled to  recover  under  the  contract.  Hois  v. 
Huerfano  County  School  Diet.  No,  9,  eupra, 
is  of  that  class.  A  recovery  of  damages  for 
breach  of  the  contract  was  allowed  there,  in 
a  case  very  similar  to  this.  But  the  differ- 
ence in  the  statutes  clearly  distinguishes  the 
cases.  The  Colorado  statute  prohibited  the 
school  district  officers  from  employing  a 
teacher  who  did  not  hold  a  proper  certificate. 
There  was  no  penalty  fixed  for  the  violation 
of  the  provision  on  the  part  of  the  officers, 
nor  was  the  contract  declared  void.  It  was 
provided  that  the  teacher  should  be  entitled 
to  no  compensation  during  the  time  that  he 
held  no  certificate,  thus  clearly  implying 
that,  for  services  rendered  after  he  received 
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the  proper  certificate,  he  would  be  entitled 
to  compensation.  But  even  then  the  court 
was  not  content  with  relying  upon  the  stat- 
ute, and  also  placed  the  case  upon  an  im- 
Slied  contract.  In  Oxford  Tiep.  Sclwol  Diet, 
Jo,  2  V.  Dilman,  82  Ohio  St.  194.  the  court 
held  that  a  statutory  provision  that  **  no  per- 
son shall  be  employed  as  a  teacher,**  etc., 
"unless  he  shall  have  first  obtained  a  certi- 
ficate, **  etc. ,  meant,  in  effect,  that  no  person 
should  be  engaged  in  teaching  until  he  had 
obtained  a  certificate,  and  that  a  contract  en- 
tered into  before  the  party  had  obtained  a 
certificate  was  valid,  provided  the  certificate 
was  obtained  before  the  party  engaged  in  the 
discharge  of  his  duties  as  teacher.  But  it 
is  entirely  clear  that  our  statute  will  not 
bear  this  construction.  Engaging  in  the 
performance  of  the  duties  of  a  teacher  neither 
constitutes  nor  consummates  a  contract.  The 
only  contract  connected  with  the  subject  is 
the  written  agreement  by  which  the  proper 
school  officers  employ  or  hire  the  teacher. 
It  is  that  contract,  and  no  other,  that  the 
statute  declares  void  under  the  circumstances 
stated.  And  this  statute  was  proper  and  nec- 
essary, in  order  to  prevent  the  employment 
of  unqualified  persons  as  teachers.    If  a  com- 

Sleted contract  is  valid  when  made,  it  is  dif- 
cult  to  understand  how  performance  there- 
under is  to  be  prevented  without  incurring 
liability.  If  a  completed  contract  is  valid 
when  made,  it  is  not  easy  to  perceive  how 
it  can  become  void,  and  the  conditions  re- 
main unchanged.  Statutes  similar  to  ours, 
although  perhaps  none  of  them  quite  so 
strong,  have  b^n  construed  in  accordance 
with  our  views  in  the  following  cases: 
Butler  V.  Eainee,  79  Ind.  675;  Jenneee  v. 
WaMngton  County  School  DiH,  No.  31,  12 
Minn.  448  (Gil.  887)  ;  Ryan  v.  Dakota 
County  School  Diet.  No.  IS,  27  Minn.  488 ; 
Botkin  V.  Oebome,  89  111.  101.  The  case  from 
Indiana  expressly  holds  that  the  subsequent 
procurement  of  a  certificate,  and  continuing 
to  teach  thereafter,  did  not  entitle  the  party 
to  recover.  The  case  in  12  Minn,  is  very 
strong.  The  contract  was  made  on  the  22d 
day  of  the  month,  the  school  to  commence 
on  the  24th  of  the  same  month.  The  appli- 
cant had  no  certificate  when  the  contract  was  * 
made,  but  received  his  certificate  on  the  24th, 
and  actually  taught  the  entire  term.  It  was 
held  that  he  coum  not  recover.  There  is  no 
legal  hardship  in  these  cases.  An  unquali- 
fied person  cannot  enter  into  a  contract  to 
teach  in  our  public  schools  without  being  a 
party  to  the  violation  of  a  mandatory  stat- 
ute, the  terms  of  which  he  is  conclusively 
presumed  to  know.  v 

The  respondent  in  this  case  cannot  recover 
upon  his  complaint.  The  judgment  of  the 
lower  court  is  reversed,  and  that  court  is  di- 
rected to  sustain  appellant's  motion  for  judg- 
ment on  the  pleadings. 

Bevereed. 

All  concur. 
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LITTLE  ROCK  &  MEMPHIS  R.  CO..  Appt, 

G.  P.  BARRY, 

(68  Ark.  198.) 

!•   A  train  dispatcher  who  controls  and 
directs  the  movements  of  trains  is  not 


tlie  fellow  servant  of  a  flromaii  on  s 

passenger  train  employed  by  the  same  cooopany. 
8.  An  Instruction  that  the  Jury  nukj' 
oonsider  in  estimating^  plaintiff's  dani> 
ag^es  resulttnflr  from  an  Injury  tbe  post  and 
prospective  expenses  of  his  sickness,  is  erroneous 
where  the  amount  of  the  past  expenses  is  not 
shown. 


NOTS.^^  train  dtepateher  and  Ulegraph  operator 
da  feilow  servants  of  trainmen, 

I.  General  doctrine. 

n.  Special  prindpUs  against  th€  reUUion, 
m.  Train  dispatcher, 

a.  Not  a  feOow  servanL 

b.  A  feUru}  servant, 
IV.  Telegraph  operator. 

a.  Not  ajefXow  sarvant. 

b.  A  fellow  servant. 

The  (ground  of  the  liability  of  a  railroad  company 
for  injuries  sustained  by  an  employ 6  througrh  the 
negligence  of  another  employ^,  holding  the  posi- 
tion of  a  train  dispatcher,  has  been  placed  upon  the 
frrouad  that  such  train  dispatcher  is  not  in  the  same 
line  of  employment,  being  a  vice-principal,  or  In- 
deed, the  company  Itself  for  the  time  being,  with 
whose  duties  no  one  has  a  right  to  interfere,  his 
control  over  trains  being  supreme  and  his  orders 
Imperative. 

In  fact  he  has  been  looked  upon  in  matters  left 
to  his  discretion  as  the  alter  ego  of  the  company. 

The  cases  cannot,  however,  be  said  to  be  harmon- 
ious upon  the  question,  but  the  weight  of  author- 
ity is  decidedly  in  favor  of  the  doctrine  established 
in  the  principal  case,  and  in  Hanklns  v.  New  York, 
L.  E.  &  W.  R.  Go.  infra. 

The  doctrine  thus  set  forth  would  seem  to  be  con- 
sidered as  settled  in  the  federal  courts,  and  to  be 
upheld  by  the  Supreme  Court  of  the  United  States, 
and  by  the  courts  of  last  resort  in  Arkansas.  Cali- 
fornia, Connecticut,  niinols,  Kansas,  Kentucky, 
Maine,  Michigan,  Missouri,  New  York,  Pennsyl- 
vania. Tennessee,  Texas,  and  Wisconsin,  in  which 
latter  state  this  subject  is  provided  for  by  the  leg- 
islature. 

In  some  few  states,  however,  the  contrary  has 
been  held  and  the  parties  have  been  looked  upon 
as  fellow  servants,  their  duties  being  considered  as 
not  more  distinct  than  those  of  a  trackman  or 
switch  tender  and  a  brakeman.  This  is  the  case  in 
Indiana  and  Mississippi. 

In  order,  however,  to  determine  the  responsi- 
bility of  the  master.  It  is  neceesary  to  consider  the 
nature  and  extent  of  the  authority  delegated,  the 
rule  as  to  fellow  servants  not  applying  when  the 
duties  are  such  that  must  be  performed  either  by 
the  master  in  person,  or  by  his  agent. 

It  makes  no  difference  that  the  men  are  in  the 
employ  of  the  same  master,  or  that  the  same  result 
Is  reached  by  their  employment. 

It  is,  however,  incumbent  upon  the  plaintiff  to 
establish  the  fact  that  the  relation  did  not  exist, 
and  in  case  of  his  failure  to  establish  a  clear  case 
the  court  ^111  order  a  nonsuit. 

The  question  of  the  competency  of  the  train  dis- 
patcher has  also  been  considered  in  some  cases,  and 
the  court  has  held  that  if  competent  when  em- 
ployed by  tbe  company  his  subsequent  incompe- 
tency will  sot  affect  the  company  unless  it  be 
brought  to  its  notice. 

There  are  cases  wherein  it  has  been  held  that  the 
oo-operation  of  the  train  dispatcher  and  trainmen 
relates  to  the  same  object,  and  that  the  fact  that 
some  are  performed  upon  the  train  and  others  at  a 
particular  place,  does  not  determine  the  question, 
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the  duties  relating  to  the  same  general  object  for 
which  they  are  employed. 

If.  however,  his  orders  are  improper,  the  com- 
pany is  liable  for  any  Injury  resulting  therefrom, 
yet  if  such  orders  as  originally  given  were  correct 
there  would  seem  to  be  some  ground  for  applying 
the  doctrine  of  fellow  servants,  if  through  the  neg- 
ligence of  some  employ^  they  were  wron^f  uUy  r^ 
pea  ted  or  delivered. 

There  is  less  uniformity  in  the  decisions  upon  the 
question  of  the  relationship  of  fellow  servants  ex- 
isting between  a  telegraph  operator  and  the  train- 
men, the  decisions  in  fiivorof  the  position  ezlsdng 
between  them  being  in  the  majority. 

Tbe  cases  upholding  the  negative  view  do  so  up- 
on the  same  principles  as  those  declared  by  the 
court  In  the  case  of  a  train  dispatcher,  while  tboee 
in  favor  of  the  affirmative  rest  the  decision  upon 
the  ground  of  assumed  risk,  the  employe  being 
competent  to  discharge  the  duties  loquired  of  him. 

I.  Oeneral  doctrine. 

As  between  servant  and  employer,  the  latter  is 
bound  to  use  reasonable  care  In  the  prosecution  of 
the  business  in  which  be  engages  the  former,  and 
it  cannot  be  made  out  upon  principle,  or  from  any 
case  of  authority  that  he  shall  not  be  liable  for 
damages  arising  from  a  failure  to  do  so.  bhec^han 
V.  New  York  Cent.  &  H.  R.  R.  Co.  91  N.  Y.  83S:  Lan- 
Ing  V.  New  York  Cent.  R.  Co.  49  N.  Y.  621, 10  Am. 
Rep.  417;  Cone  v.  Delaware,  L.  &  W.  R.  Co.  81  N.  Y. 
206. 87  Am.  Rep.  491,  Flike  v.  Boston  ft  A.  R.  Oo.  68 
N.  Y.  549, 18  Am.  Rep.  546;  Booth  v.  Boston  ft  A.  R. 
Co.  78  N.  Y.  88, 89  Am.  Rep.  97. 

It  Is  well  settled  that  tbe  master,  who  has  used 
proper  care  in  the  selection  of  his  servants,  is  not 
liable  to  one  servant  for  tbe  negligence  of  another 
servant,  while  engaged  in  the  same  common  em- 
ployment. Dana  v.  New  York  Cent,  ft  EL  R.  R.  Co. 
23  Hun,  473. 

The  implied  contract  of  the  master  does  not, 
however,  extend  to  indemnify  the  servant  against 
the  negligence  of  any  one  but  himself.    Ibid. 

When  the  servant  enters  upon  tbe  performance 
of  the  duties  he  assumes  full  knowledge  of  all  the 
risks  and  adjusts  his  compensation  aocordinirly,  the 
risks  being  those  be  is  likely  to  know  of  and  as  well 
able  to  guard  against  as  the  master,  and  being  in  a 
position  to  quit  the  service  when  he  is  no  longer 
willing  to  face  tbe  perils  of  the  position,  be  cannot 
hold  the  master  responsible.    Itiid. 

The  rule  rests  upon  sound  principle,  each  one 
taking  00  himself  all  tbe  ordinary  risks  of  the  em- 
ployment, tbe  negligent  acts  of  his  fellow  workman 
in  the  general  course  of  his  employment  Iteing 
within  the  ordinary  risks.  Lewis  v.  Seifert,  118  Fsu 
628. 

Where,  however,  a  master  dticgates  to  another 
entire  control  over  a  particular  branch  or  circum- 
stance of  his  business,  the  person  to  whom  such 
power  is  delegated  stands  in  tbe  place  of  the  mas- 
ter as  to  all  duties  resting  upon  him  to  his  servants, 
and  his  acts  or  omissions  relative  thereto  are  tbe 
acts  or  omissions  of  the  master  himself.  Sheehan 
V.  New  York  Cent,  ft  H.  R.  R.  Co.  91  N.  Y.  882:  Flika 
v.  Boston  ft  A.  R.  Co.  68  N.  Y.  549, 18  Am.  Rep.  54le 
Lasky  y.  Canadian  Pac.  R.  Co.  88  Me.  4S1;  Lewis  v 


See  also  25  L.  R.  A.  396;  37  L.  R.  A.  638. 
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fNOTomber  2S,  ]8ll6w) 

APPEAL  hj  defeDdant  from  a  judgmeDt  of 
tbe  Circuit  Conrt  for  Pulaski  Couoty  in 
favor  of  plaiotiff  in  an  action  brou£:ht  to  re- 
cover damagea  for  personal  injuries  Alleged  to 
have  resulted  from  defendant's  negligence. 
Bevened. 
The  facts  are  stated  in  tbe  opinion. 


Messrs.  U.  H.  R6S«  and  G.  B.  Rose*  foir 
appellant: 

IJpon  tbe  proposition  tbat  because  the  in- 
formation that  No.  5  was  in  tbe  bottom  watr 
given  orally  and  not  in  writing,  the  engineer 
with  full  knowledge  that  it  was  there  was  justi^ 
fled  in  running  into  it,  see  Louimlle  db  N.  R. 
Ch.  V.  Hall,  91  Ala.  112,  where  it  was  ruled; 
*'The  failure  to  put  up  bulletin  boards  ancK 


Selfert,  supra;  Moon  v.  Bichmond  ft  A.  B.  Oo.  78 
Va.  746. 49  Am.  Bep.  404;  BalUmore  ft  O.  B.  Co.  v* 
If  cKenzie,  81  Va.  71. 

And  where  the  master  exercises  no  dtoeretlon  or 
OTersiflrht  of  his  own,  he  is  liable  for  the  negligence 
of  such  agent.    Lewis  v.  Self ert,  mpra. 

The  master,  to  be  exempt  from  liability,  must 
himself  bare  been  free  from  negligence.  Balti- 
more &  O.  K.  Co.  V.  McKenzie,  suprck. 

He  is  liable  if  his  own  neffligenoe  or  want  of  care 
produces  the  injury,  and  this  may  be  manifest  by 
employing  unfit  servants  or  agents,  or  furnishing 
improper  or  unsafe  machioery,  implements,  facili- 
ties, or  materials  for  tbe  use  of  the  servants.  Fl ike 
V.  Boston  ft  A.  R.  Co.  68  N.  Y.  560, 18  Am.  Rep.  645. 

The  rule  is  the  same,  although  tbe  one  injured 
may  be  inferior  in  grade  and  is  subject  to  the  di- 
rection and  control  of  the  superior,  whose  act 
caused  the  Injury,  provided  they  are  both  oo-oper- 
ating  to  avoid  the  same  object.  liowis  v.  Seifert, 
suvra. 

If  corporations  could  in  such  cases  escape  liabil- 
ity on  tbe  plea  that  their  agent  was  a  fellow  ser- 
vant or  coemploy6  of  the  party  injured,  they  could 
never  be  held  at  all,  since  such  corporations  must 
perform  their  duties  through  agents  who  have  a 
oommon  employer.  Moon  v.  Richmond  ft  A.  B. 
Co.  78  Va.  74^  40  Am.  Bep.  404;  Flike  v.  Boston  ft 
A.  B.  Co.  68  N.  Y.  549. 13  Am.  Bep.  646. 

The  defendant  ought  not  to  escape  liability  for 
negligently  issuing,  as  master  and  in  the  course  of 
tbe  performance  of  its  duty  as  such,  to  its  em- 
ploy^ an  improper  order,  and  whether  it  has  done 
■o  should  be  submitted  to  the  jury.  Hankins  v. 
Kew  York,  L.  E.  ft  W.  B.  Co.  142  K.  Y.  418,  post, 
888,  reversing  66  Hun,  61. 

In  employing  subordinates,  the  principal  must 
exercise  great  care,  and  it  is  required  to  institute 
alllrmative  Inquiries  to  ascertain  their  character 
and  qualiflcatlons,  and  negligence  in  this  respect 
win  create  a  Uat)llity,  but  after  suitable  persons 
aave  heen  employed  there  is  not  the  same  reason 
for  exacting  such  a  high  degree  of  diligence. 
Chapman  v.  Brie  B.  Co.  55  N.  Y.  679. 

The  railroad  is  only  liable  for  its  own  negligence, 
er  for  the  negligence  of  some  officer  or  agent  who 
amannta  to  a  vice-principal  or  a  substitute  for  the 
company.  Hannibal  ft  Bt.  J.  B.  Co.  v.  Eanaley,  89 
Kan.  L 

If  proper  persons  are  employed  and  afterwards 
become  Incompetent  or  unfit,  from  bad  habits,  to 
discharge  tbelr  duties,  and  this  is  brought  to  the 
knowledge  or  notice  of  the  principal  or  its  manage 
Ing  officers,  who  have  power  to  act  in  the  premises, 
a  failure  or  noglect  promptly  to  discharge  them 
will  render  the  principal  liable  for  any  Injury 
caused  thereby.    Chapman  v.  Brie  R.  Co.  supra, 

A  good  character  and  proper  qualiflcatlons  once 
possessed  must  be  presumed  to  continue,  and  a 
principal  may  rely  upon  that  presumption  as  to 
these  personal  qualities  until  he  has  notice  of  a 
change,  or  knowledge  of  such  facts  as  would  be 
deemed  equivalent  to  notice,  or  at  least  such  as 
would  put  a  reasonable  man  upon  inquiry.      Ihid, 

It  is  the  duty  of  the  company,  not  only  to  estab- 
lish proper  rules  and  regiilarions  for  its  service, 
but  to  enforce  those  rules  and  regulations  in  order 
to  exempt  ft  from  liability  for  the  negligence  of 
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those  agents,  whose  duties  it  is  to  enforce  and  coin> 
ply  with  them.  Madden  v.  Chesapeake  ft  O.  B.  Co< 
28  W.  Va.  610, 57  Am.  Rep.  606. 

In  Chicago.  M.  ft  St.  P.  R,  Co.  v.  Ross,  112  TJ.  8 
877,  28  L.  ed.  787,  the  court  stated  that  there  was  a 
dear  distinction  to  be  made  in  relation  to  tbelr 
common  principal,  between  the  servants  of  a  cor- 
poration exercising  no  supervision  over  others  en- 
gaged with  them  in  tbe  same  employment,  and 
agents  of  a  corporation  clothed  with  the  control 
and  management  of  a  distinct  department.  In 
which  tbelr  duty  was  entirely  that  of  superintend- 
ence and  discretion. 

Those  who  are  co-workers  in  the  same  oommon 
enterprise,  under  tbe  same  master,  and  compen- 
sated by  him,  are  fellow  servants,  and  the  differ- 
ence in  wages  or  work  does  not  affect  the  question 
if  the  general  business  is  the  same.  New  Orleans^ 
J.  ft  G.  N.  R.  Co.  V.  Hughes,  40  Miss.  268. 

Prima  fade,  all  servants  of  a  common  master 
employed  in  running,  operating,  and  rendertng 
service  with  a  train  of  cars,  are  fellow  servants. 
Blessing  v.  St.  Louis.  K,  C.  ft  N.  R.  Co.  77  Mo.  410; 
McGowan  v.  St.  Louis  ft  I.  M.  R.  Co.  61  Mo.  628. 

To  constitute  fellow  servants,  the  employ^  need 
not  be  at  the  same  time  engaged  in  the  same  par- 
ticular work,  it  is  sufficient  if  they  are  in  the  em- 
ployment of  tbe  same  master  engaged  in  the  same 
common  work,  and  performing  duties  and  services 
for  the  same  general  purpose^  Lewis  v.  Sdfert, 
116  Pa.  828. 

If  there  are  facts  that  show  that  the  relation  of 
fellow  servant  does  not  really  exist  between  all 
such  servants,  the  burden  of  showing  such  facts  is 
on  him  who  seeks  to  avail  bimsdf  of  the  absence 
or  non-existence  of  such  relation.  Blessing  t. 
St.  Louis,  K.  C  ft  N.  B.  Co.  and  McGowan  v.  St. 
Louis  ft  L  M.  R.  Co.  ttipro;  Toner  v.  Chicago,  M.  ft 
St.  P.  B.  Co.  88  Wis.  188. 

The  question  is  a  mixed  one  of  law  and  fact  to  be 
determined  by  the  jury  on  the  facts,  under  suitable 
instructions  from  the  court  as  to  the  law.  Balti- 
more ft  O.  R.  Co.  V.  McKenzie,  81  Va.  71;  Mullau 
V.  Philadelphia  ft  8.  Mail  8.  6.  Co.  78  Pa.  26,  21  Am. 
Rep.  2;  Potter  v.  Chicago,  JEL  L  ft  P.  R.  Co.  46  Iowa, 
800;  Norfolk  ft  W.  B.  Co.  v.  Hoover  (Md.)  pest 
710. 

In  order  to  constitute  servants  of  the  same  mec;- 
ter  "fellow  servants"  within  the  rule  respondeat 
superior^  it  is  not  enough  that  they  are  engaged  in 
parts  of  some  work  or  in  the  promotion  of  sor*'? 
enterprise  carried  on  by  the  master  not  requirin;; 
oo-operation,  nor  bringing  the  servants  together 
or  into  such  personal  relations  that  they  can  exer- 
dse  an  influence  upon  each  other  promotive  or 
proper  caution  in  respect  of  their  mutual  safety, 
but  it  is  essential  tbat  th(;y  should'  be  at  the  time 
of  the  injury  directly  co«operating  with  each  other 
in  tbe  particular  business  in  hand,  or  that  tiidr 
usual  duties  should  bring  them  into  habitual  con- 
sociation so  tbat  they  may  exercise  an  influenco 
upon  each  other  promotive  of  proper  caution. 
Chicago  A  N.  W.  B.  Co.  v.  Moranda,  108  111.  678,  682. 

No  general  rule  can  be  formulated  for  all  casen, 
and  therefore  each  case  must  to  some  extent  be 
governed  by  the  peculiar  circumstances  attendlnir 
it.    Little  Rock  ft  M.  R.  Co.  v.  Barry,  58  Ark.  198. 

The  liability  of  the  railroad  company  for  Injuries 
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placards  warning  employSa  of  danger  is  imma- 
terial, if  they  are  expressly  warnea  of  the  same 
danger  by  some  other  means." 

In  response  to  the  contention  that  the  train 
order  should  have  told  the  en/^ioeer  to  watch 
out  and  run  slowly  around  curves,  see  Lake 
Shore  dt  M,  8.  R.  Co,  v.  Parker,  181  111.  557, 
where  it  is  held:  "Bules  requiring  the  engi- 
neer when  his  view  is  obstructed  to  control  his 


train  so  as  to  be  able  to  stop  within  the  range 
of  his  vision;  to  run  delayed  trains  with  great 
caution  and  at  all  times  under  full  control;  to 
approach  stations  with  reduced  speed  and  with 
care, — simply  call  attention  speciOcally  to  the 
exercise  of  that  care  which  the  law  imposes 
upon  every  engineer." 

See  also  Ckumgo,  8t.  L.  db  N.  0.  R  Oa.  t. 
Doyle,  60  Miss.  977. 


committed  by  one  of  Its  servants  against  another 
depends  upon  their  relative  positiooa.  MoLeod  v. 
Ginther,  80  Ky.  890. 

It  Is  immaterial  that  these  men  are  hired  and 
paid  by  a  common  employer,  and  that  their  em- 
ployment is  desi^rned  to  aooomplish  one  common 
result.  Smith  v.  Wabash,  St.  L.  ft  P.  R.  Ck>.  92  Mo. 
S60;  DarrlKan  v.  New  York  ft  N.  E.  B.  Go.  62  Conn. 
286.  62  Am.  Rep.  600. 

When  servants  are  of  the  same  department  of 
service,  and  one  has  authority  to  control  the  action 
of  the  otiier,  the  company  will  be  responsible  for 
the  ffrofls  negUffence  of  the  servant  superior  in  au- 
thority* and  where  the  servants  are  not  engaged  in 
the  same  department,  but  in  the  same  common 
employment,  the  company  is  liable  for  their  ordi- 
nary neglect.    MoLeod  v.  Ointher,  supra. 

It  is  not  responsible,  however,  where  they  are 
oo-equal  in  power,  authority*  and  degree,  unless 
the  negllgenoe  Is  fixed  upon  the  company  or  its 
agents,  who  are  superior  in  rank  to  the  injured 
servant,  or  who  are  not  engaged  tn  tlie  same  de- 
partment of  service.    Tbid. 

The  servant  does  not  assume  the  risks  of  the  neg- 
ligence of  another  servant,  where  the  latter  is  en- 
gaged in  a  different  department  of  the  work  of 
service.  Bast  Tennesrae,  V .  ft  O.  B.  Oa  v.  De  Ar- 
mond,  86  Tenn.  73. 

It  is  not  a  question  as  to  the  rank  of  the  Individ- 
ual who  givea  the  order  or  performs  the  act,  but  it 
is  a  question  as  to  the  character  of  the  order  or  act, 
whether  it  is  one  which  is  given  or  performed  as 
an  order  or  act  of  the  master  m  his  character  as 
such,  or  only  as  an  order  or  act  delegated  by  the 
master  to  another  and  performed  by  such  other  as 
an  employ^.  Hanldns  v.  New  York,  L.  E.  ft  W.  R. 
Co.  142  N.  Y.  41ft,  ]N>8t,  80ft,  reversing  65  Hun,  61. 

The  relation  of  a  representative,  in  the  sense 
requisite  to  render  the  performance  of  an  act  of 
the  servant  that  of  the  principal,  does  not  neces- 
sarily depend  upon  his  rank  in  the  service,  but 
upon  the  character  of  the  act  he  Is  called  upon  to 
perform.  Monaghan  v.  New  York  Gent  ft  H.  R. 
R.  Ck>.  45  Hun,  118;  Crispin  v.  Babbitt,  81  N.  Y.  61ft, 
87  Am.  Rep.  521. 

n.  ■  Special  principles  against  the  rdalion* 

If  the  defendant  owes  a  duty  as  master  to  give 
orders,  as  to  trains,  or  to  tuke  due  and  reasonable 
care  to  give  them,  the  failure  to  perform  that  duty 
Is  the  failure  of  the  master  m  his  character  as  such, 
although  he  Intrusted  the  performance  of  the  duty 
to  the  train  dispatcher.    Hankins  v.  New  York,  L. 

B.  ft  W.  R.  Go.  142  N.  Y.  41ft,  poet,  30ft,  reversing  66 
Hun,  61. 

A  train  dispatcher  is  the  corporation  for  the  time 
being,  and  exercises  powers  which  neither  the  su- 
perintendent nor  the  pref*ldent,  nor  any  other  offi- 
cer or  agent  of  the  corporation,  can  interfere  with. 
Hunn  V.  Michigan  Cent.  R.Co.  7L.R.A.600,78 
Mich.  618. 

He  controls  the  movements  of  trains,  and  the 
conductor  has  far  less  discretion  than  he  has,  when 
be  shall  start,  where  he  shall  stop  and  how  he  shall 
run  bis  train;  so  stated  in  Blessing  v.  St.  Louis,  K. 

C.  ft  N.  R.  Co.  77  Mo.  410;  Darrlgan  v.  New  York  ft 
N.  B.  R.  Co.  62  Conn.  286, 62  Am.  Rep.  500. 

The  whole  power  of  the  corporation  whose  duty 
it  is  to  move  them,  specially  being  delegated  to 
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him.  He  is  the  agent  through  whom  the  corpora- 
tion attempts  to  perform  its  duty.  He  acts  in  its 
name,  by  its  authority,  and  in  its  stead.  Darrlgan 
V.  New  York  ft  N.  B.  U.  Co.  supra. 

His  order  is  imperative  and  requires  implicit 
ot>edience  on  the  part  of  the  engineer,  of  which 
obedience  he  does  not  know  the  consequences,  but 
the  company  does  or  should  know  them.    Ibid. 

Disobedience  or  deviation  being  subversive  of 
order  and  discipline,  destructive  in  its  consei- 
quenoes  and  a  Just  cause  for  immediate  dismissaL 
Ibid, 

Neither  the  engineer  nor  the  conductor  has  any 
voice  in  running  a  train  by  special  order,  but  is 
simply  charged  with  the  duty  of  carrying  out  the 
orders  that  come  to  them  from  the  train  dis- 
patcher's office.  Hankins  v.  New  York,  L.  B.  ft  W* 
B.  Co.  supra. 

In  emergencies  such  employ^  must  promptly 
obey  the  orders  of  any  superior  offloers,  and  if  such 
be  one  of  the  rules,  the  company  thereby  maldoir 
the  order  of  that  officer,  whoever  he  may  be  and 
whatever  grade  he  may  be,  its  own,  and  if  the 
order  is  an  improper  one  and  if  in  executing  It  an- 
other employ^  is  Injured,  the  company  is  responsi- 
ble, and  In  such  a  case  the  grade  of  service  is  ma- 
teriaL  Darrlgan  v.  New  York  ft  N.  B.  R.  Co.  fupra. 
If,  therefore,  the  engineer  conforms  to  the  order 
as  he  is  bound  to,  and  while  so  conforming  and 
as  a  direct  consequence  thereof,  is  injured,  rea- 
son, Justice,  and  law  require  that  the  company  shall 
be  held  responsible.    Ibid, 

In  holding  a  train  dispatcher  not  to  be  a  fellow 
servant  with  a  fireman,  the  court  in  Hunn  v.  Mich- 
igan Cent.  R.  Co.,  9V,pr€L,  did  not  consider  that  it 
ran  counter  of  the  dootrme  recognised  by  the 
courts  tn  relation  to  fellow  servants  to  the  efleot 
that  *'it  is  sufficient  if  they  are  in  the  employment 
of  the  same  master,  engaged  in  the  same  common 
work,  and  performing  duties  and  services  for  the 
same  general  purposes.  The  rule  is -the  same 
though  the  one  mjured  may  be  inferior  in  grade, 
and  is  subject  to  the  control  and  direction  of  tbs 
superior  whose  act  caused  the  injury,  provided 
they  are  both  operating  to  effect  the  'same  com- 
mon object"  masmuch  that  such  rule  could  not  be 
applied  when  the  superior  causing  the  injury  rep- 
resents the  master,  it  alwa.vs  being  a  subject  of  in- 
quiry to  ascertain  the  nature  and  extent  of  the  au- 
thority of  the  superior  whose  negligence  caused 
the  injury,  and  if  his  authority  and  duties  are  such 
as  the  master  must  necessarily,  either  personally 
or  by  another,  exercise  and  discharge  them,  the 
above  rule  does  not  apply.  Hunn  v.  Michigan 
Cent.  R.  Co.  7  L.  R.  A.  500.  78  Mich.  618. 

Where  it  is  apparent  that  the  train  dispatoher 
exercises  his  discretion  in  ordering  the  running  of 
a  train,  and  that  disobedience  of  these  orders 
would  be  the  negligence  of  the  servant  for  which 
the  defendant  would  not  be  liable,  yet  any  defect 
or  imperfection  in  the  orders,  or  In  their  communi- 
cation, would  be  the  negligence  of  the  defendant, 
and  that  question  one  of  fact  for  the  Jury.  Mo- 
Chesney  v.  Panama  R.  Go.  49  N.  Y.  8.  R.  148. 

The  holding  that  a  train  dispatcher  in  the  dis- 
patch of  trains  performs  for  the  master  a  duty 
which  it  owes  as  such  is  not  a  new  departure  in  the 
branch  of  the  law  as  to  master  and  servant. 
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The  blame  for  the  collision  was  all  upon  the 
men  runninf^  the  special,  aud  they  were  the 
fellow  servants  of  the  plaintiff,  as,  indeed, 
were  also  the  men  in  charge  of  the  freight  I 
train. 

&,  Louis,  I,  M,  db  8.  Bailway  v.  Shackel-  \ 
ford,  42  Ark.  417;  8t.  Louis,  L  M.  A  8.  Bail-  \ 
waff  ▼.  Gaines,  46  Ark.  555;  St.  Louis,  L  M.  db^ 
8.  R  Co.  V.  Eiee,  4  L.  R.  A.  178,  51  Ark.  469; 
St,  Louis,  L  M.db  8.  Railway  v.  Morgart,  45 


Ark.  818;  Fones  v.  PhiUips,  89  Ark.  17,  48 
Am.  Rep.  264;  Randall  y.  Baltimore  dh  0.  R. 
Co.  109  U.  S.  479.  27  L.  ed.  1008;  Henry  v. 
Lake  8hore  dh  M.  8.  B.  Co,  49  Mich.  495; 
Howard  v.  Denver  dk  R.  G.  B,  Co.  26  Fed.  Rep. 
887;  MeMaster  y.  Ulinois  Cent.  B.  Co,  65  Miss. 
264;  Congrave  y.  Southern  Pac.  B,  Co,  88  Cal. 
860;  Knahtla  y.  Oregon  Short  Line  &  JJ.  N, 
B,  Co,  21  Or.  186;  Adams  y.  Iron  Cliffs  Co. 
78  Mich.  271;  Harrison  y.  Iktroit  L.  &  N.  B. 


klDS  V,  New  Tork,  L.  B.  &  W.  R.  Go.  post,  80ft,  142 
N'.  Y.  416.  reversinff  S5  Hun,  61. 

It  Is  immaterial  that  these  men  are  hired  and 
paid  by  a  oommon  employer,  and  that  the  cmploy- 
inent  is  designed  to  accomplish  one  oommon  re- 
sult. Chicago,  M.  &  St.  P.  R.  Co.  v.  Ross,  112  U.  8. 
m,  28  L.  ed.  787;  Barrigan  y.  New  York  ft  N.  B.  B. 
Co.  62  Conn.  286. 62  Am.  Rep.  flOa 

The  distinction  between  a  general  dispatcher, 
one  who  has  the  absolute  control  of  all  the  trains 
upon  the  road,  and  the  conductor  or  engineer,  is 
manifest,  the  latter  baying  the  duty  of  obedience, 
I  heir  business  being  to  run  their  trains  under  orders 
I  rom  the  dispatcher,  and  therefore  if  an  employ^ 
.s  injured  as  a  result  of  their  negligence,  the  com- 
pany Is  not  liable.    Lewis  v.  Beifert,  116  Pa.  688. 

The  duty  of  the  train  dispatcher  does  not  go 
rurther  than  to  use  reasonatile  care,  measured  by 
the  gravity  of  the  interests  at  stake,  to  glye  orig- 
inally correct  orders;  and  If  such  orders  are  correct 
ns  originally  given,  and  subsequently  through  the 
negligence  of  some  em  ploy  6  are  incorrectly  In- 
terpreted or  copied,  or  mistaken  or  repeated,  or 
delivered  to  a  wrong  person,  it  has  been  stated  that 
there  might  be  reason  for  the  application  of  the 
doctrine  as  to  the  negligence  of  a  co-employ6. 
Hanklns  v.  New  York,  L.  E.  &  W.  R.  Co.  post,  806, 
142  N.  Y.  410,  reversing  66  Hun,  6L 

The  duty  of  a  train  dispatcher  pertains  to  man- 
agement and  direction,  and  the  duty  of  a  iocomo- 
rive  engineer  pertains  to  obedience.  Smith  v. 
vrabash.  St.  L.  ft  P.  R.  Co.  82  Mo.  860. 

A  train  dispatcher  is  to  be  regarded  as  a  repre- 
sentative of  the  company.  Ibid, 
•  Tlie  question  as  to  whether  or  not  a  train  dis. 
patcher  violated  one  or  all  oC  the  rules  of  the  com- 
Iianj  is  not  material,  where  the  defendant  has  not 
lierformed  its  whole  duty  in  promulgating  rules: 
neither  is  it  a  defense  when  It  is  shown  that  if  a 
train  dippatcher  had  obeyed  the  rules  the  accident 
would  not  have  occurred.  Hankins  v.  New  York, 
I/.  B.  ft  W.  R.  Co.  supra. 

Where  the  facts  did  not  show  that  the  relation  of 
reUow  servants  did  not  really  exist,  the  burden  of 
fihowlngsuch  facts  being  upon  the  plalntilf  to  show 
that  the  deceased,  an  engineer,  was  not  a  fellow 
servant  of  the  train  dispatcher.  Blessing  y.  Sc 
Louis,  B:  a  ft  N.  R.  Co.  77  Mo.  410. 

BsLtety  in  running  train  requires  the  prompt  and 
faithful  discharge  of  the  duties  of  all  these  em- 
ployes, and  their  co-operation  aod  combined  labor 
relate  to  :the  same  object  and  are  essential  to  the 
movement  of  trains  upon  the  road.  Robertson  v. 
Terre  Haute  ft  I.  R.  Co.  78  Ind.  77, 41  Am.  Rep.  662. 

The  mere  fact  that  the  duties  of  some  of  the  em- 
ploy^ are  performed  upon  the  train,  and  those  of 
others  at  a  particular  place  upon  the  road  does  not 
determine  the  question  of  their  oommon  employ- 
ment.  IMd, 

It  the  duties  discharged  by  each  relate  to  the 
^me  general  object,  they  must  be  held  to  be  fel- 
low servants.   Ibfd. 

It  is  enough  if  they  are  employed  for  the  purpose 
of  effecting  the  same  general  object.    IMd. 

In  the  above  case  the  court  considered  the  engi- 
neers and  firemen  were  coemployte  with  the  tele- 
prapb  dispatcher.  In  the  same  oommon  employment 
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operating  trains,  and  came  within  the  definition  of 
fellow  servants  who  are  coemployte,and  that  there- 
fore the  negligence  of  the  operator  was  not  the 
negligence  of  the  company.  McKaig  y.  Northern 
Pac4R.  Co.  42  Fed.  Rep.  288. 

m.  Train  dispatcher, 

a.  Not  afeUow  servant. 

In  Little  Rook  ft  M.  R.  Co.  v.  Barry,  68  Ark.  198, 
the  plaintiff  was  a  fireman,  and  the  facts  showed 
that  the  superintendent  had  Instructed  the  con- 
ductor of  the  special  to  keep  a  sharp  lookout  for 
the  freight;  that  the  latter  told  the  engineer  that 
the  freight  was  In  the  bottom  and  that  he  must 
keep  a  sharp  lookout  for  it;  that  the  oflicers  of  the 
freight  had  no  knowledge  or  information  that  the 
special  was  behind;  that  the  orders  for  the  govern- 
ment of  the  trains,  as  to  how  they  should  run, 
where  they  should  stop,  eta,  were  given  by  a  train 
dispatcher  and  were  required  by  the  rules  of  the 
company  to  be  in  writing,  verbal  orders  not  being 
permitted;  that  it  was  a  train  dispatcher*s  duty  to 
give  orders  to  the  different  trains;  that  he  control- 
led their  movements  and  was  to  keep  himself  in- 
formed as  to  their  whereabouts,— the  court  held, 
under  the  circumstances  of  the  case,  that,  the 
movement  of  the  trains  being  under  the  direction 
and  control  of  the  train  dispatcher,  in  directing 
and  controlling  their  movements  he  was  perform- 
ing a  master*s  duty  and  was  not  a  fellow  servant 
with  the  plaintiff,  but  was  the  representative  of 
the  company  for  whose  negligence,  if  any,  result- 
ing in  injury,  the  company  was  liable. 

In  an  action  for  injuries  received  by  the  plaintiff, 
a  laborer,  employed  by  the  defendant  company  in 
repairing  the  road,  through  a  train  sent  out  by  the 
material  agent  and  train  dispatcher,  with  no  light 
except  the  usual  conductor*s  light,  easily  mistaken 
for  a  light  at  the  side  of  the  road,  it  was  held  that 
such  laborer  was  not  a  fellow  employ^  with  such 
train  dispatcher,  within  the  meaning  of  section  1970 
of  the  California  Civil  Code,  as  he  represented  the 
company,  was  a  vice-principal,  employed  and  dis- 
charged men  and  directed  the  movements  of  the 
trains.  McKune  y.  California  Southern  R.  Co.  66 
Cal.  802. 

Where  a  laborer  upon  the  defendants  road  was 
Injured  by  a  train  which  was  dispatched  off  sched- 
ule time  of  which  the  laborer  had  no  notice,  it  waa 
held  the  company  was  liable.  Haynea  v.  East  Ten- 
nessee ft  G.  Raihroad,  8  Coldw.  282. 

So  where  the  negligence  of  a  train  dispatcher  was 
admitted  but  the  defendant  claimed  that  It  was  that 
of  a  fellow  servant,  the  plaintiff  being  a  looomo- 
tive  enirineer,  the  court  held  that  the  train  dis- 
patcher and  such  engineer  were  not  fellow  serv- 
an ts.  Darrigan  v.  New  York  ft  N.  B.  R.  Co.  62  Conn. 
286,  52  Am.  Rep.  680. 

A  train  dispatcher  or  division  superintendent  of 
a  railroad  company  under  whose  orders  trains  are 
run,  is  not  in  the  same  line  of  employment  as  an  en- 
gineer who  runs  a  locomotive  over  such  road  with 
a  train  attached,  under  the  orders  of  such  train  dis- 
patcher or  division  superintendent.  Chicago,  Rft 
Q.  R.  Co.  V.  Young.  26  fll.  App.  115.  Chicago,  B.  ft 
Q.  R.  Co.  V.  McLallen,  84  Bl.  109,  to  the  same  effect. 

The  diviaion  superintendent  or  train  dispatcher 
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<h.  7  L.  R.  A.  623.  79  Mich.  409;  WdU  v. 
Kennon,  F8  Ga.  843;  McEinoey,  Fellow  Serv- 
aDts,  p.  288. 

The  court  erred  in  refusing  to  instruct  the 
Jury  that  the  train  dispatcher  was  a  fellow 
servant  with  the  fireman. 

This  court  has  always  held  that  those  en- 
gaged in  a  comuion  business,  and  in  the  sery- 
fce  of  a  common  master,  are  fellow  servants. 


and  has  never  lent  its  countenance  to  the  dis- 
tinctions which  some  courts  make,  based  upon 
frades  of  service  and  difference  of  departments, 
n  accordance  with  the  ancient  authorities  it 
considers  all  who  are  co- operating  towards  a 
common  end  to  be  fellows  in  the  service. 

Fone%  V.  PhiUipa,  St.  Louis,  1,  M,  db  S.  BaiU 
way  V.  Shackelford,  St.  Louis,  L  M.  d  &  Bail- 
toay  Y.  Morgart,  and  8t,  Louis,  L  M.  db  S, 


who  stands  in  his  shoes  and  acts  In  bis  name,  and 
has  full  control  of  the  runnlnffof  trains,  stands,  in 
respect  to  the  enipioeers  and  train  oonduotors 
wboee  movements  be  directs  and  orders,— Is  the  rep« 
resentatlve  of  the  master;  and  suob  employee  are 
bound  to  regard  and  ot)e7  bis  commands  as  the 
commands  of  the  master,  and  there  Is  no  room  for 
a  difference  of  opinion  in  respect  to  the  status  of 
the  parties.  Ohica(ro,  B.  &  Q.  B.  Go.  v.  Tounff,  26 
JUL  App.  lis. 

A  train  dispatcher  is  a  vice-principal  or  substitute 
for  the  company,  and  not  a  mere  fellow  servant  tn 
common  employment  with  the  fireman  or  train- 
men, and  therefore  if  he  is  neflrliffent  tbe  company 
is  also  Deflrlfgent.  Hannibal  Se  St.  J.  B.  Go.  v.  Kana- 
ley,  80  Kan.  1. 

In  an  action  for  damaires  for  the  willful  neglect 
of  the  companyVi  servants  in  sending  dispatches  to 
two  conductors  of  trains,  which  were  to  run  on  the 
flame  day  over  the  same  part  of  its  road,  tbe  negli- 
gence consipting  of  tbe  wording  of  the  dispetcb  so  as 
to  mislead  the  conductors,  it  was  held  that  the  com- 
pany was  liable  for  tbe  conductor's  death  caused  by 
a  collision  of  tbe  trains,  owing  to  tbe  misconstruc- 
tion of  such  dispatch.  McLeod  v.  Gintber,  80  Ky. 
390. 

Where  the  train  dispatcher  habitually  performs, 
4n  tbe  name  of  a  superintendent  of  a  railroad,  cer- 
tain of  the  latter's  duties  in  bis  absence,  with  the 
company^  sand  ion,  the  company  will  be  liable  for 
Injuries  sustained  by  an  employ^  acting  under  tbe 
orders  of  such  train  dispatcher,  within  the  scope  of 
the  delegated  authority,  in  the  same  manner  as  if 
such  directions  were  issued  by  the  superintendent 
himself.  Lasky  V.  Oanadian  Pac.  B.  Co.,  88  Me. 
tfl. 

In  Hunn  v.  Michigan  Cent  B.  Co.,  7  L.  B.  A.  fiOO, 
T8  Mich.  513,  it  was  held  that  a  train  dispatcher  was 
not  a  fellow  servant  with  employes  of  the  company 
who  acted  in  obedience  to  his  orders.  Where  tbe 
train  dispatcher  was  guilty  of  negligence  in  inform- 
ing tbe  engineer  of  tbe  defendant  company  of  a 
meeting  place  upon  the  defendant's  line,  and  in  in- 
structing one  of  them  to  wait  at  such  point,  in  con- 
•equence  of  which  the  fireman  was  killed,  it  waa 
held  tbe  company  was  liable,  tbe  Ihreman  and  train 
dispatcher  not  being  fellow  seivants. 

Where  the  evidence  showed  that  the  train  dis- 
patcher had  tbe  sole  and  exclusive  control  in  di- 
recting the  movement  of  trains  on  tbe  division  of 
the  defendant*s  road,  and  that  the  conductors  and 
engineers  were  subject  to  them,  it  was  held  they 
were  not  f  eUow  servants  so  as  to  exclude  tbe  liabil- 
ity of  the  company  for  an  injury  sustained  through 
the  negligence  of  such  train  dispatcher.  Smith  v. 
Wabash,  St.  L.  &  P.  B.  Go.  02  Mo.  860. 

The  mere  fact  that  tbe  orders  given  by  the  train 
dispatcher  were  verbal  instead  of  written,  where 
the  rules  call  for  the  latter,  makes  no  difference. 
Ibid. 

The  rule  would  seem  to  be  settled  that  the  act  of 
a  train  dispatcher  vested  with  a  discretion,  is  tbe  act 
of  the  company  and  not  that  of  a  fellow  servant 
and  that  any  neglifrence  of  his  in  the  exercise  o^ 
that  discretion  must  be  treated  as  tbe  negligence 
of  the  company.  McChesney  v.  Panama  B.  Go;  40 
N.  Y.  S.  B.  148. 

Where  tbe  the  plaintilR,  a  locomotive  engineer, 
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was  running  his  train  under  tbe  orders  of  the  train 
dispatcher  of  the  company,  and  was  guilty  of  no 
contributory  negligence,  tbe  injury  sustained  by 
him  resulting  from  the  negligence  or  mistake  of 
the  train  dispatcher,  or  master  of  trains,  in  run- 
ning a  special  or  irregular  passenger  train  not  in 
conformity  with  the  rules  prescribed  by  the  com- 
pany for  the  running  of  trains,  the  court  held  that 
if  the  authority  conferred  upon  the  train  dis- 
patcher or  train  master  by  the  company  under  its 
rules  vested  in  him  any  discretion  as  to  the  time 
or  manner  of  dispatching  trains,  and  gave  him  any 
power  to  change  the  time  of  starting  or  running 
trains  from  those  fixed  in  the  time-tables  by  tbe 
company,  then  to  the  extent  of  that  discretionary 
authority  he  was  the  alter  ego  of  the  defendant 
and  his  negligence  that  of  the  company.    Ibid. 

In  Hankins  v.  New  York,  L.  E.  &  W.  B.  Co.  142  N. 
Y.  410,  post,  806,  reversing  55  Hun,  61,  the  court  held 
that  a  fireman  on  a  freigrbt  train  was  not  a  fel- 
low servant  of  the  train  dispatcher. 

Where  trains  were  being  run  without  regard 
to  the  ordinary  time-tables,  and  several  hours  late 
proceeding  in  opposite  directions  each  approach- 
ing the  other  in  entire  ignorance  of  the  others 
whereabouts,  both  beinff  necessarily  dependent 
upon  the  special  orders  received  from  the  train 
dispatcher,  the  company  were  held  liable  for  his 
negligence.  Hankins  v.  New  York,  L.  B.  &  W.  B. 
Go.  supra. 

In  tbe  above  case  the  plaintiff's  train  waa  several 
hours  behind  its  schedule  time,  and  its  movements 
were  entirely  controlled  by  special  telegraphic 
orders  from  the  train  dispatcher  at  his  office  at  a 
given  station,  and  it  was  while  obeying  such  tele- 
graphic orders  that  the  plaintiff  sustained  his 
injury.    lIAd. 

Where  tbe  plaintiff *s  intestate,  a  fireman  upon  a 
freight  train,  was  killed  owing  to  the  negligence 
of  the  company*s  agent  who  was  called  a  bead  con- 
ductor, whose  business  it  was  to  make  up  the  morn- 
ing trains,  hire  and  station  the  brakeman,  and 
generally  to  prepare  and  dispatch  these  traina.  In 
not  supplying  a  sufficient  number  of  brakemen  to 
the  freight  train,  the  hinder  part  of  which  became 
detached  and  caused  the  accident,  no  brakeman 
being  upon  the  same,  it  was  held  that  the  company 
was  liable.  Flike  v.  Boston  &  A.  B.  Co.  68  N.  Y.  660, 
13  Am.  Bep.  645. 

In  the  above  case  the  train  In  question  was  aent 
out  with  only  two  brakemen,  where  three  were 
required.   Ibid. 

In  Sheeban  v.  New  York  Gent.  &  H.  B.  B.  Go.,  01 N. 
Y.  83S,  instead  of  communicating  with  the  eoiflneer 
and  conductor,  the  defendant  communicated  with 
the  telegraph  operator  and  told  him  to  hold  the 
train  for  orders.  The  court  held  that  tbe  train  was 
subject  to  his  will,  and  tbe  object  In  view  became 
dependent  upon  his  memory  and  his  faithfulness 
in  obeying  tbe  order,  and  the  probabiUtiea*  of  lis 
attainment  were  thereby  lessened,  and  that  to 
secure  certainty  the  defendant  should  have  so  com- 
municated with  its  conductor  and  engineer,  that 
these  servants  would  understand  tbe  object. 

In  Sutherland  v.  Troy  St  B.  B.  Co.,  S8  N.  Y.  8.  B. 
an,  the  action  was  for  the  death  of  the  plalntUTs 
husband,  an  engineer,  caused  by  tbe  negHgeooe  of 
a  train  dispatcher,  who  also  performed  the  serrloe 
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Railway  t.  Oaines,  iupra;  8(.  LouU,  A,  AT, 
R.  Co,  V.  THpUU,  11  L.  R.  A.  773.  54  Ark. 
«89. 

AmoDg  the  cases  adoptiD^  our  view  are: 

Robertson  v.  Terre  Haute  dt  1,  R.  (Jo.  78  Ind. 

77,  41  Am.  Rep.  552;  CJUeago,  St.  L.  d  H,  0, 

R  Co.  V.  Doyle,  60  Alies.  977;  BUmng  v.  St. 

Lauii,  K.  C.A  N.  R  Co.  77  Mo.  410;  ^ater 


v.  JeioeU,  85  N.  Y.  61,  89  Am.  Rep.  627;  Ro§e 
V.  Boston  db  4.  R.  Co,  58  N.  Y.  217. 

The  court  erred  Id  instructing  the  jury  that 
they  might  allow  for  expenses  of  sickness 
when  none  were  proved. 

Oieenev.  Chandler,  16  Ark.  651;  Morton  y. 
SeuU,  28  Ark.  289;  Dicker»m  v.  Johnaon,  24 
Ark.  251;  Burks  y.  Snell,  42  Ark.   58;  Littls 


<gt  master,  the  facts  showing  that  deceased  was 
behind  time  and  running  In  obedlenoe  to  the  dis- 
patcher's orders:  that  he  was  to  stop  for  these 
wherever  he  saw  a  red  flag;  that  he  had  no  know- 
ledge as  to  other  trains  and  knew  that  the  dis- 
patcher bad;  that  having  a  good  opportunity  to 
make  speed  he  made  it  relying  upon  being  reported 
from  the  station  he  passed;  that  he  looked  out  for 
the  red  flag  at  a  certain  point  and  found  none  and 
concluded  that  the  dispatcher  did  not  want  him  to 
stop,  relying  upon  this  better  knowledge,  that  he 
was  not  to  meet  a  certain  train,  nor  to  wait,  and 
must  run  on.  The  court  held  that  the  jury  having 
«ops1dered  the  facts  and  the  question  whether  the 
deceased  was  acting  carefully  and  according  to  the 
UgtatB  be  had,  and  that  whether,  notwithstanding 
his  better  judgment,  he  was  misled  by  the  fatal 
•mission  of  the  red  flag,  and  having  found  that  he 
•acted  properly,  the  verdict  against  the  company 
would  not  be  disturbed* 

In  the  same  case  reported  In  85  N.  T.  8.  R.  868, 
126  N.T.  787,  It  was  held  that  the  Jury  could  not  infer 
negligence  In  the  company  in  the  employment  of 
a  telegraph  operator  who  was  only  seventeen  years 
4yf  age,  he  having  a  year's  experience  and  having 
been  in  the  employ  of  the  company  for  three 
months  prior  to  the  accident  as  a  first-class  ope- 
rator. 

In  Booth  V.  Boston  ft  A.  R.  Oo.,  78  N.  Y.  88. 29 
Am.  Bep.  97,  a  parallel  case  with  that  of  FHke  v. 
Boston  ft  A.  R.  Ck>.  mi^/ra.  the  company  was  held 
liable,  the  plaintiff *8  intestate  being  an  engineer  of 
a  freight  train  which  was  dispatched  without  a 
sufficient  number  of  brakemen. 

A  railroad  company  is  bound  to  supply  a  suffi- 
cient numt)er  of  brakemen  upon  starting  a  train, 
and  for  a  neglect  of  this  duty  they  will  be  respon- 
sible In  damages  In  the  absence  of  contributory 
negligence,  even  though  the  negligence  in  diapatch- 
Ing  the  train  was  that  of  a  fellow  servant.  Booth 
▼.  Boston  ft  A  B.  Go.  svepra. 

In  Lewis  v.  Selfert,  116  Pa.  flSS,  the  question  was 
whether  a  locomotive  engineer  In  the  employ  of  the 
defendant  was  a  fellow  servant  of  the  train  dis- 
patcher, within  the  meaning  of  the  rule  which  holds 
that  the  master  is  not  responsible  for  an  injury  re- 
ceived by  an  employ^  caused  by  the  negligence  of 
«  fellow  servant,  and  the  court  held  that  they  were 
not  fellow  servants. 

Where  the  general  train  dispatcher  bad  the  gen- 
eral power  and  authority  of  moving  trains  without 
Interference  by  the  company  or  any  one  else,  and 
for  ttiat  purpose  wielded  all  the  power  of  the  com- 
panj,  his  position  being  such  that  be  could  send 
out  a  train  on  schedule  time  or  hold  It  back,  could 
change  the  schedule  time  or  make  new  schedules 
as  the  exigency  of  the  case  required,  could  send  a 
train  out  without  schedule  and  direct  Its  move- 
ments, his  orders  In  this  respect  being  such  as  must 
be  obeyed  by  those  having  charge  of  the  train.  It 
was  held  that  such  train  dispatcher  was  not  a  fel- 
low servant  with  the  engineer  and  conductor. 
Lewis  ▼.  Self ert,  uttprck 

In  Washburn  v.  Nashvilie  ft  C.  R.  Co.,  8  Head, 
688, 75  Am.  Dea  781  the  company  was  held  liable 
for  the  negligence  of  the  superintendent  in  start- 
ing a  train  out  of  time,  without  any  precaution 
whatever  to  avoid  a  collision  with  a  train  coming 
In  tbeoDposltedlieotlon,  whereby  the  p]alntifl,an 
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engineer  In  the  employ  of  the  company,  was  In- 
jured. 

In  an  action  to  recover  damages  for  the  death  of 
the  pla1ntlff*8  minor  son,  caused  by  the  negligence 
of  the  defendant  acting  through  its  superintendent 
and  train  dispatcher,  In  sending  conflicting  tele- 
grams to  two  trains  directly  and  completely  under 
his  control  and  management  by  virtue  of  the  offioe 
he  held,  the  court  held  the  negligence  was  that  of 
the  corporation,  as  much  so  as  though  the  owners 
or  directors  had  sent  the  message,  and  that  the 
deceased,  an  employ^  of  the  company,  riding  on 
the  train  at  the  time  of  the  collision,  to  his  work, 
which  was  that  of  quarrying  rock  on  the  defend- 
ant's land  was  not  a  fellow  servant.  Ghilveston, 
H.  ft  8.  R.  Co.  V.  Arispe,  6  Tex.  Civ.  A  pp.  6U.  A 
rehearing  In  the  above  case  was  denied.  Id.  617. 

A  genera]  manager  who  prescribes  rules,  or  a 
train  dispatcher  who  gives  special  orders,  is  not  a 
fellow  servant  with  the  employ fe  In  charge  of  the 
train.  PhiUips  v.  Chicago,  M.  ft  St.  P.  R.  Co.  84  Wis. 
475. 

Under  1 1816a  of  the  Wisconsin  Annotated  Stat- 
utes, VOL  I,  p.  1000,  ed.  of  1889,  every  railroad 
corporation  doing  business  in  the  state  of  Wiecon- 
sln  is  liable  for  damages  sustained  by  any  em- 
ploy6  thereof  within  the  state  without  contribu- 
tory negligence  on  his  part,  when  such  damaae  is 
caused  by  the  negligence  of  any  train  dippatcher, 
telegraph  operator,  superintendent,  yard  master, 
conductor,  or  engineer,  or  of  any  other  employ^ 
who  has  charge  or  control  of  any  stationary  sig- 
nal, target  point,  block,  or  switch. 

The  negligence  of  the  persons  who  are  employed 
by  a  railroad  company  to  direct  the  movement  of 
trains  by  telegraph  or  otherwise,  such  as  a  train 
dispatcher  or  train  master,  is  not  chargeable  to 
a  person  occup}  ing  the  position  of  a  mere  fire- 
man. Crew  V.  St.  Louis,  K.  ft  N.  W.  B.  Co.  20  Eed. 
Rep.  87. 

The  negligenoe  of  such  persons  is  the  negU- 
gence  of  the  company,  provided  the  evidence 
proves  such  negligence.    IMd. 

The  train  dispatcher  Is  the  superior  of  all  persona 
running  the  trains,  and  In  a  limited  degree  he  has 
all  persons  in  that  service  under  his  authority  so 
that  he  may  not  be  a  fellow  servant  with  any  of 
these  persons  when  his  negligence  causes  their  In- 
jury, ancinnati,  N.  O.  ft  T.  P.  R.  Co.  v.  Clark,  67 
Fed.  Rep.  126;  Sbeehan  v.  New  York  Cent,  ft  H.  R. 
R.  Co.  91 N.  r.  884;  Dana  v.  New  York  Cent,  ft  H.  R. 
R.  Co.  Oe  N.  Y.  689;  Lewis  ▼.  Selfert,  116  Pa.  628. 

In  Cincinnati,  N.  O.  ft  T.  P.  R.  Co.  v.  Clark, 
supra,  the  court  stated  that  the  trend  of  recent  de- 
cisions, especially  in  the  state  courts,  was  to  make 
the  orders  of  a  train  dispatcher  the  orders  of  the 
oompanr,  and  his  negligence  In  the  control  and 
runnmg  of  trains  the  negligence  of  the  company 
for  whom  he  acted,  the  reason  being  that  the 
power  and  authority  of  such  train  dispatcher 
when  running  trains  under  telegraphic  orders 
was  and  must  be  supreme;  and  that  the  company 
having  thus  delegated  supreme  authority  in  the 
special  service  should  be  responsible  for  any  neg- 
ligence of  the  train  dispatcher. 

It  has  been  assumed  as  settled  law  that  the  neg- 
ligence of  the  chief  train  dispatcher  was  the  neg- 
ligence of  the  company,  and  that  the  latter  would 
1)0  liable  for  any  injury  done  by  such  negligence. 


Arkansas  Sufbeme  Court. 


Nov., 


Boek  &  Ft.  8,  Bailway  v.  Tawnsend,  41  Ark. 
382;  Litae  Bock  d  Ft,  8.  Bailway  v.  Trotter, 
37  Ark.  594;  Johmon  v.  State,  36  Ark.  242. 

Messre.  W.  L.  Terry  and  J,  H«  Moore 
for  appellee. 

Hng^hest  tTl,  delivered  the  opinion  of  the 
court: 
The  appellee  was  fireman  on  a  special  pas- 


senger train  of  the  appellant,  which  came  in 
collision  with  a  freight  train  standing  on  the 
main  track  of  the  appellant's  road,  at  Forrest 
City.  The  appellee,  perceiving  Uiat  a  collision 
would  occur,  jumped  from  his  position  on  tbe 
special  train,  believing,  as  he  testified,  that  it 
was  necessaiy  for  him  to  do  so  to  save  his  life. 
He  was,  as  the  evidence  tends  to  show,  injured 
thereby,  and  upon  the  verdict  of  a  jury  re- 


but ft  distioctioD  is  drawn  between  a  chief  train 
dispatcher  and  a  telegraph  operator.  Cineinnatl, 
N.  O.  &  T.  P.  B.  Co.  V.  Clark,  suprct. 

It  Is  tbe  duty  of  a  railway  company. to  devise 
some  suitable  and  safe  method  of  running  special 
and  Irregular  trains  so  as  to  avoid  oolllslon,  and 
when  the  method  employed  Is  to  have  the  trains 
oootroUed  by  a  train  dispatcher,  the  latter  as  to 
employ^  In  charge  of  trains,  stands  in  tbe  place 
of  the  company.  Chicago,  M.  &  St.  P.  B.  Co.  v. 
Boas,  112  U.  8.  877,  S8  L.  ed.  787:  Darrlgan  v.  New 
York  &  N.  E.  R.  Go.  62  Conn.  286, 62  Am.  Rep.  690. 

A  railroad  oompany  is  liable  for  tbe  negligence 
of  a  train  dispatcher,  which  results  in  tbe  death 
of  one  of  the  servants  of  the  oompany.  Hunn  v. 
MlohlganOent.  B.  Co.  7  L.  B.  A.  600,  78  Mich.  613. 

b.  A  feUow  servant. 

In  Bobertson  v.  Terre  Haute  ALB.  Co.,  78  Ind. 
77, 41  Am.  Bep.  652.  it  was  held  that  tbe  brakeman 
and  a  train  dispatcher  were  fellow  servants,  and 
that  the  brakeman  could  not  recover  against  tbe 
oompany  for  injuries  sustained  through  the  neg- 
ligence of  such  dispatcher. 

The  duties  of  the  train  dispatcher  and  the  brake- 
man  are  quite  distinct,  but  no  more  so  than  tbe 
duties  of  tbe  trackman  or  switch  tender,  and  the 
brakenutn.  Bobertson  v.  Terre  Haute  &  L  B.  Co. 
supra. 

In  an  action  for  tbe  death  of  the  plalntUPs  In- 
testate while  acting  as  a  fireman,  which  occurred 
in  .a  collision  through  the  negligence  of  tbe  de- 
fendant's train  dispatcher  charged  with  tbe  duty 
of  directing  tbe  movements  of  tmins,  the  oourt 
held  that  the  train  dispatcher  was  the  fellow  serv- 
ant of  the  intestate.  Mlllsaps  v.  Louisville,  N.  O. 
&T.  B.Co.<IOMi8B.428. 

Wbere  damages  were  claimed  for  tbe  death  of  a 
husband,  an  engineer  in  charge  of  a  pay  car 
which  collided  with  a  freigbt  train,  the  facts 
showing  that  tbe  trains  were  not  on  time,  and 
that  tbe  train  dispatcher  at  a  certain  place  m- 
structed  tbe  freight  train  **  to  get  orders  at**  a 
given  point,  which  orders  were  not  at  tbe  point 
when  such  conductor  arrived  there,  whereupon 
be  proceeded  and  tbe  collision  ensued,  it  was  held 
tbe  plaintiff  could  not  recover,  tbe  negligence  be- 
ing that  of  a  feUow  servant.  Chicago,  St.  L.  ft  N. 
O.  B.  Co.  V.  Doyle,  00  Miss.  077. 

8o  wbere  the  evidence,  which  was  meager, 
showed  that  tbe  train  dispatcher  controlled  tbe 
movement  of  trains,  and  that  tbe  conductor  bad 
far  lees  discretion  tban  be  as  to  when  be  should 
start,where  he  should  stop,  and  bow  he  should  run 
ills  train,  and  there  was  no  further  evidence 
showing  that  tbe  train  dispatcher  and  engineer 
were  not  fellow  servants,  tbe  oourt  ordered  a  non- 
suit   Blessing  v.  St.  Louis,  K.  C.  &  N.  B.  Co.  77  Mo. 

iia 

In  Chapman  v.  Erie  B.  Co.  66  N.  Y,  679,  tbe 
plalntifTs  intestate,  an  engineer,  was  killed 
through  the  negligenoe  of  the  train  dispatcher, 
who  was  competent  at  tbe  time  be  entered  into 
the  service  of  the  company,  but  subsequently  be- 
oame  incompetent,  owing  to  the  use  of  intoxicat- 
ing liquors,  for  which  he  was  reprimanded  but  al- 
lowed to  continue- in  the  service,  it  was  held  tbe 
oompany  was  not  liable,  having  no  notice  of  the 
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change  in  the  habits  of  sucb  dispatcher,  which 
would  be  sufficient  to  put  a  reasonable  man  upon 
bis  guard. 

Wbere  tbe  train  on  which  the  plaintiflTs  intea- 
tate  was  a  brakeman  was  sent  out  within  three  or 
four  minutes  after  another  train,  and  was  itself 
followed  by  a  third  train  at  about  tbe  same  dia- 
tance  of  time,  the  injury  which  resulted  in  the 
death  of  the  brakeman  resulting  from  tbe  traina 
being  sent  out  so  near  together,  but  by  whose  di- 
rection it  did  not  appear,  the  court  held,  the  plain- 
tiff not  having  made  out  a  clear  case,  that  the 
company  was  not  liable  for  the  negligenoe  in  ob- 
serving the  regulations  regarding  tbe  starting  of 
trains,  or  In  the  disobedience,  unless  there  be 
proof  of  other  negligence.  Rose  v.  Boston  Sc  A. 
B.  Co.  68  N.  Y.  217;  Flike  v.  Boston  ft  A.  B.  Go. » 
K.  T.  668, 18  Am.  Bep.  646,  distinguished. 

In  the  above  case  the  oompany*s  time-tmbles 
were  not  produced,  and  no  evidence  was  adduoed 
as  to  tbe  company's  regulations  as  to  the  starting 
of  trains,  or  as  to  whose  duty  it  was  to  start  them, 
and  there  was  no  evidence  that  any  agent  or  ef- 
floer  bad  general  authority  upon  the  question.  It 
was  beld  there  was  no  negligence  imputable  to  the 
company,  as  its  proper  regulations  might  have 
been  violated  by  a  fellow  servant,  and  the  pre- 
sumption was  in  favor  of  such  being  tbe  case  no 
evidence  to  the  contrary  being  adduoed.  Bose  v. 
Boston  &  A.  B.  Co.  stipro. 

In  Norfolk  ft  W.  B.  Co.  v.  Hoover  (Md.)  posC» 
— ,  tbe  train  dispatcher  was  beld  a  fellow  ser- 
vant with  an  engine  man  upon  the  ground  that 
be  was  a  subordinate,  subject  to  the  control  of  the 
superintendent,  being  appointed  by  him,  even 
though  he  had  charge  of  tbe  trainmen  and  of  the 
train*s  movements,  with  power  to  employ  and  dis- 
cbarge flagmen  and  brakemen,  tbe  evidence  not 
showing  that  tbe  master  bad  relinquished  all  con- 
trol over  tbe  division  and  intrusted  its  direction* 
as  well  as  the  procuring  of  materials  and  machin- 
ery and  other  instrumentalities  necessary  for  the 
service  to  his  Judgment  and  discretion,  the  en- 
gine man  not  being  employed  by  him. 

The  evidence  was  not  sufficient  in  tbe  court's 
view  to  prove  tbe  train  dispatcher  a  vice-princi- 
pal, although  it  would  seem  to  have  been  suffi- 
cient according  to  tbe  decisions. 

Where  tbe  defendant*s  track  was  operated  by 
means  of  regular  trains  moving  at  times  preai^ 
ranged  and  noted  on  cards  or  time-tables,  and  also 
by  occasional  trains  moving  without  prearrange- 
ment  but  by  special  order  without  reference  to 
schedule  or  regular  trains,  conforming  to  no  con- 
ditions except  the  immediate  order  of  tbe  owner* 
which  were  styled  ^'wild**  or'^ild  cat**  trains,  of 
the  latter  kind  the  plaintiff  being  foreman  running 
irregularly  and  not  according  to  schedule,  the  col- 
lision being  occasioned  by  the  failure  of  the  tel^ 
graph  operator  and  train  dispatcher  to  communi- 
cate direct  with  tbe  conductor  and  engineer,  and 
to  exercise  reasonable  precaution  with  regard  to 
the  dispatch  of  such  trains,  the  court,  distinguish- 
ing the  case  from  Slater  v.  Jewett,  86  K.  Y.  01, 9 
Am.  Bep.  827,  intrck,  upon  tbe  ground  that  in  that 
case  the  defendan  t  had  changed  the  time  of  the  run- 
ning of  its  trains  after  setting  in  motion  a  aeries  of 
operations  designed  to  carry  personal  notios  to  its 
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coyeied  judgmeDl  against  the  appellant  for 
$10,000,  to  reverse  'which  the  case  was  brought 
here  on  appeal.  The  road  is  a  single-track 
road,  and  the  special  and  the  freight  were  both 
comioffwest  when  the  collision  occurred.  Be- 
tween JBdmonson  and  Forrest  City  there  was 
no  telegraph  station,  but  there  was  one  at  Ed- 
monson, and  one  at  Hopefield,  which  places 
ftre  east  of  Forrest  Cily,  on  the  appellant's  road, 


and  west  of  Memphis.  The  testimony  shows 
that  the  freight  train  left  Edmonson  at  9: 40 
A.  M.,  and  that  it  was  then  about  three  hour» 
behind  its  schedule  time,  and  that  it  did  noi 
reach  Forrest  City  until  1:85  or  1:50  P.  M., 
the  same  day.  It  was  due  at  7:45  A.  M.,  but 
was  over  five  hours  and  thirty  minutes  late, 
having  been  delayed  between  Edmonson  and 
Forrest  City  by  the  breaking  in  two  of  the 


employ^  of  the  Intended  change*  and  to  bring  to 
the  master  an  aoknowledgmeot  In  writing  that  he 
bad  received  notice  of  it«  the  failure  being  the 
omission  of  the  duty  of  a  fellow  servaai,  whereas 
tbe  plaintiff  in  that  case  was  bound  to  travel  as  or- 
dered,  the  defendant  being  bound  to  the  ezerofse 
of  reasonable  precaution,  and  its  ftdlore  to  give 
notice  was  a  question  for  the  Jury,  the  court  af- 
firming tbe  verdict  in  plaintiff^s  favor.  Sbeehan  v. 
New  YorlcCent.ftH.B.R.0o.91N.  Y.  881 

rv.  Telegraph  operator, 

a.  N€€  afeOcw  $eroanL 

A  fireman  on  an  engine  and  a  telegraph  operator 
are  engaged  in  different  departments  or  **about  a 
different  piece  of  work**  in  the  meaning  of  the 
JlisBissippi  Constitution  of  1800.  section  198.  Illinois 
Gent.  EL  Co.  v.  Hunter,  70  MiSB.  471. 

The  operator  is  not  in  the  same  department  with 
tbe  trainmen,  nor  engaged  in  the  same  branch  of 
the  common  employer*s  service,  and  although  not 
In  person  the  superior  of  the  trainmen  to  whom  he 
deUvers  orders,  having  no  right  or  power  to  issue 
orders  on  his  own  motion,  he  is  in  a  sense  their  su- 
perior, being  the  arm  or  mouth-piece  of  the  train 
dispatcher  or  superintendent,  and  in  a  qualified 
degree  the  vice-principaL  East  Tennessee,  V.  it  6. 
B.  Co.  V.  De  Armond,  86  Tenn.  78. 

In  East  Tenue6flee.V.  ft  O.  R.  Co.  v.  De  Armond,  su- 
pra, the  plaintiff  was  a  conductor  upon  tbe  defend- 
ant's road,  and  was  injured  owing  to  the  neg- 
ligence of  a  telegraph  operator,  who  it  was  claimed 
was  a  fellow  servant  of  the  conductors,  whose  neg- 
ligence the  latter  assumed  as  one  of  the  risks  of 
his  employment.  The  court  held  they  were  not 
fellow  servants,  such  operator  being  engaged  in  a 
different  department  and  in  the  capacity  of  a  vice 
principal,  his  duty  being  to  communicate  the  in- 
structions of  the  superintendent,  withiregard  to 
tlie  dispatching  of  trains. 

A  telegraph  operator  is  employed  In'a  separate 
branch  of  the  service  and  under  the  control  oi 
other  officers  of  the  company  and  is  the  superior 
aervant  In  the  line  of  his  duty.  The  engineer  is 
•object  to  his  orders  or  the  control  of  those  who 
•re  so  subject  Madden  v.  Chesapeake  ft  O.  R.  Co. 
28  W.  Va.  610, 67  Am.  Bep.  606b 

Where  the  mistake,  which  caused  tbe  death  of 
tbe  plaintilTs  intestate,  was  produced  by  the  mis- 
take In  writing  or  In  reading  the  copies  of  a  tele- 
^rraphic  order  by  the  agents  of  the  defendant,  it 
was  held  that  the  deceased,  an  engineer,  was  not 
tbe  fellow  servant  of  a  conductor  on  another  train, 
nor  of  the  telegraph  operator  who  dispatched  tbe 
message,  so  as  to  preclude  recovery,  gross  negli- 
gence being  shown.  Madden  v.  Chesapeake  ft  O. 
B.  Co.  supra. 

In  Hail  V.  Galveston,  H.  ft  B.  A.  B.  Co.  80  Fed. 
Rep.  18,  where  the  action  was  brought  to  recover 
damages  resulting  from  the  death  of  plaintiff^ 
son,  a  brakeman,  caused'through  the  negligence  of 
the  telegraph  operator,  the  court  held  that  the  rule 
of  law  as  to  fellow  servants  did  not  exempt  the  de- 
fendant ftom  llabiHty  for  the  negligence  of  the 
ofierator,  if  the  injuries  of  the  deceased  resulted 
fkt>m  such  negligence,  as  the  operator  and  deceased 
did  not  occupy  with  reference  to  each  other  the 
atutude  of  fellow  servants  so  as  to  exempt  sn  em- 
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ployer  fn>m  liability  to  a  servant  for  the  negli- 
gence of  a  fellow  servant. 

In  the  above  case  the  rules  of  the  defendant  com- 
pany showed  that  it  was  the  duty  ot  the  operator 
*^  report  defects  in  roads  or  bridges,  or  obstruc- 
tions of  any  kind  wherever  met,  to  the  superin- 
tendent, and  if  possible  to  the  nearest  section  mas- 
ter or  bridge  foreman,**  and  in  answer  to  the 
defendant*s  contention  that  it  was  not  tbe  duty  ot 
such  operator  to  report  unless  requested  to  do  so 
by  an  employ^  of  the  company,  the  court  held  that 
It  was  his  duty  to  make  reports  whether  he  was  re- 
quested to  do  so  or  not,  if  he  knew.of  the  existence 
of  the  rules.  Hall  v.  Galveston,  H.  ft  8.  A.  R.  Co. 
nuprOm 

Where  the  operator  was  only  seventeen  years 
old  at  the  time  of  the  aooident,  Init  had  performed 
his  duty  without  fault  or  negligence  and  was  of 
good  intelligence,  the  question  of  his  competency 
was  left  for  the  jury  who  found  for  the  plaintiff. 
Sutherland  v.  Troy  ft  a  B.  Co.  28  N.  T.  8.  K.  20L 

Upon  appeal  the  judgment  of  the  court  below  was 
reversed,  but  it  would  seem  to  have  \)een  upon  tbe 
ground  that  the  deceased  was  guilty  of  contribu- 
tory negligence  in  not  observing  the  rules  of  the 
company  and  rushing  on  to  his  destruction  because 
be  saw  no  red  flag  at  the  junction,  and  without 
bearing  in  mind  that  be  was  running  at  a  higher 
rate  of  speed  than  warranted  by  the  rules  of  the 
company.  Sutherland  v.  Troy  ft  B.  B.  Co.  126  N. 
y.T37. 

Ik  a  feUow  mrvant. 

In  Dana  v.  New  York  Cent,  ft  H.  R.B.  Co..  28  Huu, 
478,  it  was  held  that  a  telegraph  operator  and  an 
eoglneer  were  fellow  servants,  and  that  the  com- 
pany was  not  liable  for  the  death  of  the  engineer 
caused  by  the  negligence  of  the  telegraph  oper- 
ator, who  misinterpreted  a  message  received  by 
him  with  regard  to  the  eng1neer*s  train  which 
caused  his  death,  the  court  holding  that  the  rtak 
which  caused  the  death  of  the  engineer  waa  one 
which  he  aasumed  upon  entering  Into  the  com- 
pany's service. 

Where  the  telegraph  operator  was  charged  with 
important  duties  at  a  certain  point,  imposing  upon 
him  the  controlling  and  directingof  the  movements 
of  trains  there,  within  tbe  system  which  the  rule 
provided  for  that  particular  locality,  and  did  not 
make  him  the  aUcr  ego  of  the  defendant,  the  oourt 
held  the  service  required  of  him  was  within  and 
subordinate  to  a  department  of  the  business  of  the 
company,  in  tbe  performance  of  which  be  neces- 
sarily exercised  discretion  and  judgment  in  giving 
preference  by  signal  in  the  movement  of  trains  on 
to  a  single  track,  with  view  to  the  safety  and  pro- 
tection of  persons  and  property,  and  for  the  orderly 
operation  of  the  road,  but  that  did  not  make  his 
judgment  that  of  the  company  as  between  it  and 
its  employes,  and  that  it  was  only  a  grade  in  rela- 
tion of  coemploy^,  and  it  was  sufficient  that  he  was 
competent,  and  that  therefore  he  was  a  fellow  ser- 
vant with  the  locomotive  engineer  running  a  train 
on  such  single  track.  Monaghan  v.  Mew  York 
Cent,  ft  H.  R.  R.  Co.  45  Hun,  118. 

In  an  action  to  recover  damages  for  the  death  ol 
an  intestate,  caused  by  the  collision  upon  a  road 
operated  by  tbe  defendant  .as  receiver,  through 
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train.  The  special  train  left  Memphis  at  11 :  40 
A.  M.,  left  Hopefleld  at  about  12:85  P.  M., 
and  passed  Edmooson  at  12:64  the  same  day. 
The  superintendent  of  the  road  told  the  con- 
ductor of  the  special  to  keep  a  sharp  lookout 
for  the  freight,  and  the  conductor  told  the  en- 
irioeer  of  the  special  that  the  freight  was  in  the 
bottom, — ^the  country  between  the  Mississippi 
and  St.  Frsncis  rivers,— and  that  he  must  keep 
a  sharp  lookout  for  it.  Just  east  of  Forrest 
</Mty,  through  Croley's  ridge,  there  is  a  deep 
•cut,  and  a  reverse  curve  on  the  road  in  the 
«hape  of  the  letter  8.  The  freight  train  was  a 
heavy  and  long  one,  and  could'  not  sidetrack 
4it  Forrest  City,  and  the  rear  cars  of  the  freight 
train  extended  back  into  this  cut  at  Crolej's 
ridge.  When  the  special  reached  this  cut,  its 
whistle  was  sounded,  but  very  soon  after  it 
ran  into  the  freight  cars.  The  freight  train 
had  been  at  the  station  at  Forrest  City  only 
about  one  minute,  according  to  the  tesiimonv 
of  the  engineer  of  the  freight,  when  the  aca- 
dent  happened.  The  officers  of  the  freight 
train,  it  appears,  had  no  knowledge  or  infor- 
mation that  the  special  was  behind  it.  The 
orders  for  the  government  of  the  trains  as  to 


how  they  should  run,  where  they  should  stop, 
etc.,  were  given  by  a  train  dispatcher,  and  ara 
required  by  the  rules  of  the  company  to  be  in 
writing,  and  verbal  orders  are  not  permitted. 
The  testimony  shows  that  it  is  the  train  dis- 
patcher's duty  to  give  orders  to  the  different 
trains;  that  he  controls  their  movements,  and 
should  keep  himself  informed  as  to  their  where- 
abouts. The  only  orders  given  to  the  con- 
ductor and  engineer  of  the  special,  as  shown 
by  the  testimony,  were  those  mentioned  in  the 
testimony  of  J.  H.  Bard,  the  telegraph  operator 
at  Forrest  City,  which  are  the  following: 

"Little   Rock  &   Memphis  Rsilroad.    Tele- 
graph Train  Order  No.  6. 

"Memphis,  Oct.  26,  1890. 

"To  C.  &  B.  of  Fng.  6,  Hopefleld;  C.  &  E. 
No.  5,  Forrest  City;  0.  &  E.  Eng.  4  and  No. 
6,  Brinkley:  Engine  6  will  run  from  Hope- 
field  to  Argenta  extra.  When  No.  5  is  over- 
taken, pass  and  run  ahead  of  them.  Meet 
No.  6  and  engine  4  at  Brinkley.  Do  not  pass 
Brinkley  unless  engine  8  is  there. 

A*  J.  W^. 


neg'lifirenoe  of  the  conductor  on  the  meeting  train 
oo-operating  with  the  negligence  of  a  telegraph 
operator  at  a  station  on  the  defendant's  road,  the 
latter  having  omitted  to  give  to  the  engineer  the 
orders  received  from  the  train  dispatcher  as  to  the 
place  where  the  two  trains  should  meet,  which  his 
instructions  required  him  to  do,  and  having  re- 
ported a  performance  of  such  dutj  and  the  former 
l&avlng  signed  the  engineer's  name  without  his 
knowledge  to  an  acknowledgment  and  receipt  of 
the  order,  and  then  having  failed  to  communicate 
the  order  to  him.  In  consequence  of  which  the 
engineer  went  on  with  his  train  Instead  of  waiting 
at  the  station  designated  until  the  other  train  came 
up,  it  was  held  that  the  company  was  not  liable, 
the  negligence  being  that  of  the  Intestate^  fellow 
servants.  Slater  v.  Jewett,  86  N.  Y.  6U  W  Am.  Bep. 
€Ee7. 

In  Sheehan  v.  New  York  Cent  &  H.  R.  R.  Go.,  91 
N.  Y.  88SS,  a  telegraph  operator  Instructed  to  hold 
a  train  for  orders,  repeated  the  telegram  back 
to  the  superintendent  and  Instructed  the  conductor 
of  the  train  to  hold  It  for  a  certain  other  train 
without  exhibiting  or  delivering  any  message, 
there  being  no  rule  of  the  company  spedOcally  re- 
quiring him  so  to  do,  although  there  was  a  rule 
that  whenever  any  agent  or  operator  received  or- 
ders to  hold  any  train,  he  must  carry  them  out 
strictly.  An  accident  occurring  in  consequence 
of  the  order  delivered  to  such  conductor.  It  was 
left  to  the  jury  to  say  whether  the  defendant  had 
omitted  anything  which  it  ought  reasonably  to  have 
done  to  prevent  the  accident,  and  the  court  held 
that  there  was  no  error  In  such  Instruction,  the  de- 
fendant being  bound  to  use  all  reasonable  precau- 
tions and  that  Its  failure  to  Instruct  the  conductor 
and  engineer  directly  was  a  question  for  the  jury. 

Where  the  plaintilTs  Intestate,  an  engineer,  was 
killed  through  the  negligence  of  a  telegraph  oper- 
ator at  one  of  the  stations  on  the  defendants  road, 
in  falling  to  notify  the  conductor  of  the  train  of  a 
fact  telegraphed  to  him  from  the  station  ahead, 
which  would  require  him  to  slacken  speed  and  to 
cro«  over  a  switch  on  to  another  track  at  a  given 
point  in  consequence  of  which  the  engine  driven 
by  the  intestate  jumped  the  track  and  caused  his 
death,  the  court  held  that  the  telegraph  operator, 
who  was  also  a  station  agent,  was  a  fellow  servant 
with  the  engineer,  adhering  rigidly  to  the  doo- 
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trine  that  the  servant  aasumes  the  risks  of  bis  em- 
ployment and  that  the  master  does  not  warrant 
his  safety  therein.  Dealey  v.  Philadelphia  &  R.  R. 
Go.  (Pa.)  8  Cent.  Rep.  112. 

In  the  above  case  the  court  considered  the 
powers  and  duties  of  the  telegraph  operator  very 
narrow  and  limited,  his  main  duty  being  the  ra» 
celpt  and  delivery  oiP  messages  regarding  the  run- 
ning of  trains  upon  the  roadway,  in  which  he  was 
merely  the  automaton  or  communicator  to  give 
the  iuf  ormation  as  to  the  condition  of  the  track 
ahead  of  the  moving  train,  and  part  of  the  general 
machhiery  by  which  the  whole  roadway  was  oper- 
ated, and  that  his  other  duties  did  not  enlarge  his 
powers  in  any  respect.    Ibid. 

In  McKalg  v.  Northern  Paa  R.  Co.,  42  Fed.  Repw 
288,  the  relation  which  a  telegraph  operator  bore  to 
engineers,  firemen,  and  others  running  trains  on 
the  road  was  the  question  involved,  the  negligenoe 
being  that  of  the  operator  In  not  signaling  the 
train  and  delivering  special  orders  sent  him  by  the 
train  dispatcher,  who  was  running  the  trains  that 
collided,  by  telegraph,  the  case  turning  upon  the 
alleged  negligence  of  the  telegraph  operatcnrin  not 
putting  up  the  proper  signals  and  stopping  the 
train  as  ordered  by  the  dispatcher.  The  court  sue- 
tamed  a  motion  to  instruct  the  jury  to  find  for  the 
defendant,  upon  the  ground  that  the  telegraph  op- 
erator was  a  fellow  servant  of  the  plaintiff  and 
therefore  the  railroad  company  was  not  liable. 

Where  a  locomotive  fireman  was  killed,  owing  to 
the  negligence  of  a  telegraph  operator  in  puttins 
out  a  proper  signal  for  passing  trains,  and  thus  see- 
ing that  no  train  passed  within  ten  minutes  of  an- 
other, the  court  held  that  they  were  fellow  servants 
and  that  no  action  could  be  maintained  by  the  rep- 
resentatives of  the  fireman  against  the  company; 
the  service  of  putting  out  such  signals  could  prop- 
erly have  been  Imposed  upon  a  station  agent  or  a 
signal  man,  and  that  therefore  the  telegraph  oper- 
ator was  not  a  vlce-prinolpal  of  the  railroad  com- 
pany. Cincinnati,  K.  O.  ft  T.  P.  R.  Go.  v.  Glark,  m 
Ped.  Rep.  12Bw 

In  Price  T.  Detroit,  G.H.  ft  M.  R.  Co.  146  D.  8. 681« 
86  L.  ed.  848,  a  telegraph  operator  at  the  station,  by 
whose  negligence  an  accident  occurred,  was  held  a 
fellow  servant  with  an  engineer  who  was  killed, 
but  the  decision  was  that  of  a  divided  court. 

B.W. 
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*'Ck>Dductor  and  engineer  must  each  haye  a 
copy  of  this  order. 
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It  is  contended  by  the  appellant  that  under 
its  roles  tb<  se  orders  were  sufficient,  and  by  the 
appellee  that  under  the  circumstances  of  this 
case  they  were  not  sufficient. 

The  court  refused  to  instruct  the  Jury  at  the 
instance  of  the  appellant  as  follows,  to  wit: 
'Tou  are  instructed  that  the  engineer,  con- 
due  or,  and  brnkeman  of  the  freight  train  and 
the  train  dispatcher  were  fellow  servants  of  the 
plaintiff;  and  if  you  And  that  the  accident  re- 
sulted from  the  negligence  of  any  of  them,  you 
wiU  find  for  the  defendant."  The  court  modi- 
fi^  this  instruction  by  striking  out  the  words, 
^'and  the  trsin  dispatcher."  ana  gayeit  as  modi- 
fied. To  this  modification  the  appellant  ex- 
cepted. At  the  instance  of  the  appellee  the 
court  gaye  to  the  lury  the  following  instruc- 
tions: "If  you  find  for  the  plaintiff,  in  assess- 
ing his  damages  jou  may  consider  the  character 
of  the  injuries  received  by  him;  how  far  they 
have  disabled  him,  or  may  in  the  future  disable 
him,  from  pursuing  his  ordinary  occupation; 
and  also  the  physical  pain  and  suffering  to 
which  he  has  been,  or  may  be  in  tbe  fuiure, 
subjected  by  reason  of  such  injuries;  tbe  effect 
of  the  injury  on  his  health;  the  past  and  pro- 
spective expenses  of  his  sickness  resulting  from 
his  injury, — and  allow  such  damages  as  in  your 
judgment  would  be  a  fair  and  just  compensa- 
tion for  tbe  same,  not  exceeding  the  amount 
sued  for.*'  To  tbe  giving  of  which  the  appel- 
lant excepted. 

The  only  question  we  consider  here  is.  Were 
these  instriiciions  obnoxious  to  the  objections 
urged  against  them?  Did  the  court  err  in 
modifying  the  third  and  in  giving  the  fourth? 
There  is  an  irreconcilable  conflict  of  authority 
upon  the  vexed  question,  who  are  fellow  serv- 
ants? In  Massachusetts  it  is  held  that  all  who 
are  engaged  in  a  common  employment,  work- 
ing to  accomplish  a  common  result,  are  to  be  re- 
garded as  fellow  servants.  Many,  and  perhaps 
a  majority,  of  tbe  states,  adopt  this  rule.  But 
it  is  said  tbat  tbe  tendency  of  recent  decisions 
is  to  narrow  this  rule.  In  Chicago,  M.  d  St, 
P,  R,  Co,  v.  Ro88,  112  U.  S.  877-390, 28  L.  ed. 
787-792,  the  court  said:  "There  is  a  clear 
distinction  to  be  made  in  relation  to  their  com- 
mon principal  between  the  servants  of  a  cor- 
poration exercising  no  supervision  over  others 
engaged  with  them  in  the  same  employment 
and  agents  of  a  corporation  clothed  with  the 
control  and  management  of  a  distinct  depart- 
ment, in  which  their*  duty  is  entirely  that  of 
superintendence  and  discretion."  In  Bheehan 
y.  New  York  Vent,  dk  fl.  R.  R,  Co,  91  N.T.  882, 
a  superintendent  and  assistant  superintendent, 
acting  as  train  dispatchers,  were  held  to  be 
yice  principals.  In  Smith  y.  Fada«A,  8t,  L,  d 
P,RCo,i9  Mo.  App.  120.  it  is  held  that  the 
train  dispatcher,  in  ordering  the  movement  of  1 
25  L.  R  A. 


trains,  is  to  he  regarded  as  the  representative 
of  the  railroad  company,  where  he  has  sole 
and  exclusive  control  In  directing  their  move- 
ments. In  Darrigan  v.  New  York  dk  N.  E.  R, 
Co.,  52  Conn.  285,  52  Am.  Rep.  690,  it  is  held 
that  it  is  the  duty  of  the  railroad  company  to 
devise  some  suitable  and  safe  method  of  run 
nin^  special  and  irregular  trains,  so  as  to  avoid 
collision;  and.  when  the  method  employed  is 
to  have  tbe  trains  controlled  by  a  train  dis- 
patcher, the  latter,  as  to  employes  in  charge  of 
trains,  stands  in  the  place  of  the  company." 
Tbe  court  said:  "It  is  immaterial  that  these 
men  are  hired  and  paid  by  a  common  employer, 
and  that  tbe  employment  is  designed  to  ac- 
complish one  common  result  That  argument, 
if  pressed  to  its  lo^cal  conclusion,  would  ob- 
literate all  distinctions  between  those  engaged 
in  railroad  business,  from  the  president  down 
to  tbe  humblest  servant,  and  would  practically 
exempt  the  company  from  all  duty  and  all  li- 
ability to  those  in  its  service."  See  also  Chi' 
eago,  B,  db  Q.  R.  Co,  v.  McLalUn,  84  III.  109. 
Tbe  decisions  in  Ohio,  Kentucky,  Illinois,  and 
Tennessee  are  substantially  in  harmony  with 
the  cases  cited.  It  seems  impossible  to  formu- 
late any  general  rule  for  all  cases.  Each  case 
must,  to  some  extent,  be  governed  by  the  pe- 
culiar circumstances  attending  it.  In  Bciii- 
more  dk  O,  R.  Co,  v.  MeKenzie,  it  was  held 
that,  under  the  circumstances  of  that  case,  a 
section  boss  and  night  watchman  represented 
the  company,  the  court  saying:  "Where  the 
injuries  are  caused  by  the  negligence  of  a 
servant,  who  is  charged  .with  tbe  performance 
of  duties  which,  by  Taw,  it  is  incumbent  on  the 
master  to  perform,  such  servant  is  regarded  as 
the  representative  of  the  master;  and  in  legal 
contemplation  his  negligence  is  tbe  negligence 
of  the  master."  81  Va.  73.  Judge  Cooley 
says:  "The  master  is  not  responsible  to  ono 
person  in  his  employ  for  an  injury  occasioned 
by  the  negligence  of  another  in  tbe  same  serv- 
ice, unless  generally,  or  in  respect  of  tbe  par- 
ticular duty  then  resting  upon  tbe  negligent 
employe,  the  latter  so  far  occupied  the  position 
of  his  principal  as  to  render  tbe  principal  so 
far  chargeable  for  his  negligence  as  for  per- 
sonal fault."  Cooley,  Torts,  564.  Under  the 
circumstances  of  this  case,  tbe  movements  of 
tbe  trains  bein^  under  the  direction  and  con- 
trol of  the  tram  dispatcher,  in  directing  and 
controlling  their  movements  he  was  penorm- 
ing  the  master's  duty,  and  was  not  a  fellow 
servant  with  the  plaintiff,  but  tbe  representa- 
tive of  the  company,  for  whose  negligence,  if 
any,  resulting  in  injury,  the  company  is  liable. 
There  was,  therefore,  no  error  in  the  modifi- 
cation of  the  third  instruction  given  for  the 
appellant,  as  modified. 

The  fourth  instruction — as  to  the  measure 
of  damages  given  for  the  appellee— is  erroneous 
in  this:  that  it  told  the  Jury  they  might  con- 
sider as  an  element  of  the  plaintifiTs  damages 
the  past  and  prospective  expenses  of  his  sick- 
ness resulting  from  his  injury,  and  allow  such 
damages  as  in  their  Judgment  would  he  a  fair 
and  just  compensation  for  the  same,  not  ex- 
ceeding tbe  amount  sued  for.  The  only  evi- 
dence m  regard  to  expenses  of  plaintiff's  sick- 
ness caused  by  the  injury  is  bis  own,  which  is 
as  follows:  *'I  have  paid  the  doctor  all  the 
money  I  had,  after  selling  everything  I  had, 
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and  Btill  owe  bim."  How  much  this  was  is 
not  BbowD.  How,  then,  could  tbe  Jury  esti- 
mate it?  They  could  not  find  the  amount 
from  tbe  testimony,  and  there  was,  therefore, 
no  evidence  upon  wbich  to  base  this  part  of 
the  instruction.  It  was  calculated  to  mislead 
tbe  jury,  and  make  them  think  the  damages 
were  entirely  at  tbeir  discretion.  How  far  it 
affected  their  finding  we  cannot  tell.  There 
were  elements  of  speculative  damages  in  the 


case  contemplated  in  the  framinf;  of  tbe  in- 
structions, and  the  Jury  were  at  liberty  ander 
it  to  think  they  were  autborized  to  specubita 
as  to  tbe  amounts  of  tbe  past  expenses  of  the 
plaintiff's  sickness  arising  from  bis  injury. 

For  the  error  in  giving  the  part  of  this  fai- 
Btruction  referred  to,  tfie  judgmeni  u  renened^ 
and  the  cause  is  remanded  for  a  new  trial. 

Rehearing  denied. 


NEW  YORK  COURT  OP  APPEALS. 


Edward  W.  HANKIN8,  AppU, 

V. 

NEW  YORK,  LAKE  ERIE  &  WESTERN 

R.  CO.,  JSespt. 

a4St  N.  Y.  410.) 

!•  For  ne^lifi^noe  in  respect  to  acts 
which  the  duty  of  the  nuwter  to  the 
servant  requires  to  be  performedy  tbe 

master  is  liable  if  Injury  results  to  tbe  employ^i 
without  regard  to  tbe  rank  or  title  of  tbe  agent 
wbom  he  has  intrusted  with  its  performanoe. 

8.  A  train  dispatcher  in  sending^  special 
telegpraph  orders  for  the  moTement  of 
trains*  which  are  entirely  controlled  by  such 
orders  because  they  are  behind  time,  is  not  a  fel- 
low servant  of  the  fireman  on  one  of  such  trains, 
but  is.  in  respect  to  such  duty  acting  as  the  mas- 
ter, as  bis  alter  ego, 

(June  S,  1804.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
tbe  General  Term  of  the  Supreme  Court, 
Fifth  Department,  afSrming  a  judgment  of  the 
Cattaraugus  Circuit  in  favor  of  de&ndantin  an 
action  brought  to  recover  dama^  for  personal 
injuries  alleged  to  have  resulted  from  defend- 
ant's negligence.    Beversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  H«  Henderson,  with  Mestra, 
Thrasher  &  Bizbj't  for  appellant: 

To  make  a  timetable,  general  or  special,  as 
in  runninff  trains  under  special  orders,  was  the 
duty  of  the  master,  the  plerformance  of  wbich 
could  not  be  delegated  to  any  servant  of  what- 
ever rank,  without  making  that  servant  tbe 
cUter  ego  of  the  master  and  the  master  liable  for 
bis  negligence  in  tbe  performance  of  that  duty. 
It  was  a  duty  which  belonged  to  the  master  to 
perform  for  the  safety  of  his  servants  and  of 
tbe  public.  Tbe  running  of  trains  was  the 
primary  business  of  tbe  defendant,  and  a  time- 
table, general  or  special,  must  govern  or  con- 
trol, absolutely,  every  employ^,  and  must 
necessarily  emanate  from  tbe  supreme  head  or 
autbority  whosesoever  band  is  used  to  promul- 
gate and  publish  it. 

Flike  V.  Boston  A  A.  R  Oo.f^  TS.Y,  653, 
18  Am.  Rep.  545;  Booth  y,  Boston  db  A.  B,  Co, 
78  N.  T.  88,  29  Am.  Rep.  97;  Sheehan  v.  Jf^ew 
York  Gent.  &  H,  R.  E.  Go,  91 N.  Y.  332;  Dana 
V.  New  York  Gent.  <&  H.  R.  R,  Go.  92  N.  T. 

Note.— As  to  how  far  a  train  dispatcher  is  a  fel- 
low servant  with  employ^  on  trains  runningr 
under  his  orders,  see  note  to  the  ease  immediately 
preceding  this  one.  ^ 
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689:  Seott  v.  Sweeney,  84  Hun,  292;  Campbdl 
V.  New  York  Gent,  db  E.  B,  R.  Co.  96  Hun, 
506:  Sutherland  T.  Troy  db  B.  B.  Go.  28  N.  Y. 
8.  R.  201. 

Obedience  to  these  orders  when  once  promul- 
gated and  published  is  matter  of  exclusive  de- 
tail which  no  corporation  or  general  agent  can 
personally  oversee,  and  which  must,  from  the 
nature  of  things  be  entrusted  to  employes,  for 
whose  negligence  in  tbeir  execution  the  corpo- 
ration would  not  be  liable. 

&ater  v.  JeweU,  86  N.  Y.  61,  89  Am.  Rcp^ 
627;  Pantzar  v.  Tilly  Foster  Iron  Min.  Co.  99 
N.  Y.  872;  Gritpin  v.  BabbiU,  81  N.  Y.  621. 
87  Am.  Rep.  521;  Benzing  v.  Steinway,  101 
N.  Y.  547;  McCosker  v.  Long  Island  B.  Oo.  21 
Hun,  500. 

Where  the  superintendent  or  overseer  and 
directing  servant  is  intrusted  with  the  discharge 
of  the  duties  incumbent  upon  the  master  as  be- 
tween him  and  tbe  general  servants,  then  the 
master  may  be  held  responsible  for  the  omis- 
sion of  tbe  manager  or  superintendent  in  re- 
spect to  those  duties  intrusted  to  him  which  the 
master  is  bound  to  perform. 

Copper  V.  Louisville,  E.  db  St.  L.  B.  Co.  (Ind.> 
Oct.  17. 1885;  Moynihan  v.  HiUs  Co.  146  Mass. 
586;  Shiner  v.  Rvssell,  6N.  Y.  8.  R  78;  Shiner 
V.  RusseU,  112  K  Y.  680;  Sutherland  v.  Troy 
db  B.  R.  Go.  46  Hun,  872;  MeChesney  t.  iViii- 
ama  R.  Co.  49  N.  Y.  8.  R.  148. 

Mr.  James  H.  SteTemsy  for  respondent: 

The  plaintifif,  being  an  emplo^6,  having 
knowledge  of  the  rules  and  regulations  of  the 
company,  wbicb  were  suificient,  assumed  the 
risks  incident  to  tbe  hazardous  nature  of  the 
employment,  including  the  negligence  of  his 
co-employes  and  his  own. 

Rickey  v.  Taaffe,  105  N.  Y.  86. 

The  exception  to  this  rule  is  whether  the  de- 
fendant, as  master,  has  been  guilty  of  a  neglect 
of  duty  which  it  owed  to  the  plaintiH  and 
which  caused  the  injuries  received. 

In  Slater  Y.  Jetcett,  85  N.  Y.  78, 89  Am.  Bep. 
627,  Folger,  Ch.  «/.,  says:  "Expressed  in  gen- 
eral terms,  that  duty  or  contract  is  to  supply 
the  servant  with  suitable  and  safe  machinery 
and  appliances,  with  competent  and  skillf  al  co- 
workers, and  to  make  and  promulgate  suffi- 
cient rules  and  regulations  for  the  conduct  of 
the  business  in  its  ordinary  run,  and  for  any 
extraordinary  occasions  that  may  be  reasonably 
anticipated." 

Abel  V.  Delaware  db  H.  Canal  Co.  108  N.  Y. 
586,  57  Am.  Rep.  778;  Corcoran  v.  Delaware, 
L.  db  W.  R.  Co.  126  N.  Y.  676;  Morgan  v. 
Hudson  Biver  Ore  db  Iron  Co.  188  N.  Y.  667. 
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Because  the  master,  the  company,  had  given 
the  dispatcher  rules  conceded  to  he  ample  and 
sufficient,  that  had  heen  prepared  witn  great 
care,  were  minute,  explicit,  and  plain,  and  ex- 
ceedingly well  devised  for  safety,  for  personal 
fuidance  of  the  dispatcher  himself,  this  case  is 
istin^uishahle  from  the  cases  relied  oo  hj  the 
plaintiff. 

The  work  of  the  train  dispatcher  is  one  which 
cannot  he  performed  hy  either  the  corporation 
or  its  general  agent  with  convenience,  and 
when  the  company  famishes  that  em  ploy  6 
with  su<^  rales  the  master  has  performed  his 
whole  duty  to  plaintiff,  a  co- employ 6,  «who 
concededly  had  knowledge  of  this  state  of 
things,  in  distinction  of  these  cases  where  the 
train  dispatcher  was  given  full  power  as 
master,  without  himself  being  controlled  by 
the  master. 

Monaghan  t.  New  Tark  Cent,  dk  H.  B.  R. 
Oo.  45  Han,  116;  Origpin  v.  Babbitt,  81  N.  Y. 
616,  87  Am.  Rep.  521. 

The  company  has  the  power  to  perform  the 
dnty  which  it  owed  as  master  to  this  employ  S, 
that  "when  needs  press  to  vary  from  his  gen- 
eral time-table,  to  use  due  care  and  diligence 
in  giving  notice  of  the  change,  and  in  running 
the  train  upon  the  changed  time,"  employing 
competent  and  skillful  servants  known  as  train 
dispatchers,  with  sufficient  rules  for  their 
guidance  in  the  performance  of  that  duty,  at 
the  same  time  fully  informing  the  employ^  to 
whom  the  company  owes  that  duty  of  the  ex- 
istence and  nature  of  such  rules. 

The  following  cases  are  quite  distinguish- 
able! 

Bom  Y.  Boston  A  A,  B.  €h.  58  N.  Y.  217; 
Dana  v.  New  York  Cent,  dk  H.  B.  B.  Oo,  9ii 
N.  Y.  640;  Shiner  v.  BveteU,  6  N.  Y.  8.  R. 
79;  Loughlin  v.  State,  105  N.  Y.  163;  BHck  v. 
Boeheeter,  N.  Y,  &  P,  B.  Oo.  98  N.  Y.  216; 
Ford  V.  Lake  SJurre  S  M.  S.  B.  Oo.  17  N.  Y. 
8.  R897. 

There  being  no  dispute  by  the  evidence  given 
upon  the  trial  as  to  the  sufficiency  of  the  rules 
adopted  by  the  defendant,  and  in  use  at  and 
prior  to  the  accident,  there  was  no  question 
presented  hy  tb<^  plaintiff's  evidence  for  the 
consideration  of  the  Jury  within  the  rules  of 
law. 

Berrien  v.  New  York,  L.  E,  d  W.  B  Oo. 
181  N.  Y.  5S2;  Morgan  v.  Hvdeon  Biter  Ore 
A  Iron  Oo.  138  N.  Y.  666;  Hurley  v.  Buffalo 
Gar  Mfg.  Oo.  142  N.  Y.  81;  Potter  v.  New 
York  Cent,  d  E.  R  R  Oo.  186  N.  Y.  77. 


/.,  delivered  the  opinion  of  the 
court: 

The  nonsuit  in  this  case  was  granted  on  the 
ground  that,  assuming  the  negligence  of  the 
train  dispatcher,  the  plaintiff  cannot  recover, 
because  it  was  the  negligence  of  a  fellow  work- 
man. Whether  the  train  dispatcher  bore  that 
idatioa  to  the  plaintiff  is,  in  truth,  the  only 
question  in  the  case. 

The  facta  are  not  complicated,  and  those 
which  we  regard  as  material  are  as  follows: 
The  division  upon  which  the  accident  hap- 

Sined  extends  from  Dunkirk,  on  the  west,  to 
omellsvUle,  on  the  east  The  plaintiff  was 
a  flieman  on  a  freight  train  (No.  340),  which 
00  the  19th  of  October,  1887,  had  started  from 
DaytoD,  and  arrived  at  Salamanca  (a  station 
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on  defendant's  road,  and  within  the  above- 
named  division)  early  in  the  morning,  on  its 
way  east,  towards  Homellsville:  but  the  train 
had  left  Dayton  and  arrived  at  Salamanca  sev- 
eral hours  behind  its  schedule  time,  and  its 
movements  since  leaving  Dayton  had  been  en- 
tirely controlled  by  special  telegraphic  orders 
from  the  train  dispatcher,  at  his  office,  at  Hor- 
nellsville.  At  7:57  of  the  day  mentioned  the  en- 
gineer and  conductor  of  this  train  received,  while 
at  the  Salamanca  station,  an  order  by  telegraph 
from  Homellsville,  and  signed  by  the  division 
superintendent  and  the  tram  dispatcher,  which 
order  directed  them  to  *'meet  trains  841,  339, 
and  849  at  Carrollton,  ahead  of  train  848." 
Carroll  ton  was  a  station  a  few  miles  east  of 
Salamanca.  The  train  consisted  of  118  cars, 
and  was  about  half  a  mile  in  lensth,  and  it 
started  to  go  east  as  far  as  Carrollton,  under 
the  above  order,  very  soon,  or  within  a  few 
moments  after  the  order  was  received.  The 
west-bound  train,  No.  841,  had  arrived  at 
Carrollton  several  hours  behind  its  regular 
time,  and  it  was  also  being  run  by  specid  tel- 
egraphic orders  from  the  train  dispatcher's 
office  at  Homellsville.  While  at  Carrollton,  on 
its  way  west,  the  conductor  and  engineer  of 
this  train  received  their  telegraphic  order  at 
8:48  A.  M.,  which  directed  them  to  "meet  train 
884  at  Carrollton,  848  at  Salamanca;  not  pass 
Salamanca  without  orders."  It  was  the  outy 
of  the  conductor  and  engineer  of  this  train, 
upon  receipt  of  ^e  order,  to  move  their  train 
west  to  Salamanca.  This  they  at  once  pro- 
ceeded to  do.  Neither  the  engineer  nor  the 
conductor  has  any  voice  in  running  a  train  bv 
special  order.  They  are  simply  charged  witn 
the  duty  of  carrying  out  the  orders  that  come 
to  them  from  the  train  dispatcher's  office. 
These  orders  to  the  conductors  and  engineera 
of  the  trains  Nos.  840  and  841  were  at  once  at- 
tempted to  be  carried  out  by  them,  and  in  con- 
sequence thereof  the  two  trains  came  into 
collision  not  far  from  Carrollton,  and  between 
9:05  and  9:10  A.  M. 

The  plaintiff  was  fearfully  injured,  his  leg 
being  aJmost  torn  from  his  body,  and  he  pinned 
down  between  the  engine  and  tender,  and  very 
badl^  scalded  by  the  hot  water  from  the  boiler 
of  his  engine.  Amputation  near  the  thigh  was 
soon  after  performed;  and  the  plaintiff,  as 
might  be  assumed,  suffered  ffreat  a^ony  from 
the  injurv,  and  is  rendered  a  maimed  and 
wrecked  individual  for  the  balance  of  his  life. 
There  is  no  question  of  contributory  negligence 
in  the  case,  and  it  cannot  be  contended  that  the 
plaintiff  was  at  the  time  of  the  accident  en> 
gaged  in  anvtbing  other  than  an  honest  and 
careful  per/ormance  of  his  duty.  If  these 
orders  were  negligently  given,  the  sole  question 
as  to  defendant's  liability  becomes  one  of  law. 
There  was  enough  evidence  as  to  negligence 
on  the  part  of  the  train  dispatcher  in  the  giving 
of  the  orders  to  require  the  submission  of  the 
question  to  the  jury,  provided  the  defendant 
ought  to  be  held  liable  for  his  negligence.  It 
frequently  becomes  very  difficult  to  determine 
whether  the  particular  act,  in  any  case,  is  that 
of  the  master,  in  his  character  as  such,  or  is 
only  that  of  a  mere  fellow  servant.  It  is  not 
a  question  as  to  the  rank  of  the  individual  who 
gives  the  order  or  performs  the  act.  The  ques- 
tion is  one  as  to  the  character  of  the  order  or 
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act,— whether  it  is  one  which  is  given  or  per- 
formed as  an  order  or  act  of  the  master,  in  his 
character  as  such,  or  only  as  an  order  or  act 
delegated  hy  the  master  to  another,  and  per- 
formed by  such  other  as  an  employe.  The 
rule  as  to  the  liability  of  the  master  for  the  act 
of  a  servaut  is  well  known.  Church,  Ch,  J,, 
said  in  the  Flike  Case  that  the  master  must  be 
held  liable  for  negligence  in  respect  to  such 
acts  or  duties  as  he  is  required  to  perform  as 
master,  and  without  regard  to  the  rank  or  title 
of  the  agent  whom  he  has  intrusted  with  its 
performance.  Flike  v.  Boston  db  A,  B,  Co,  58 
IST.  Y.  549,  18  Am.  Rep.  515.  This  language 
was  repeated  in  Crispin  v.  Babbitt^  81  N.  Y. 
516,  87  Am.  Rep.  521,  where  the  liability  of 
the  master  for  the  negligence  of  his  servant,  by 
which  HDotlier  servant  has  suffered  injury,  was 
said  not  to  depend  upon  the  doctrine  resvondeat 
attpenor,  but  upon  the  omission  of  some  duty 
of  the  master  which  he  has  confided  to  such 
inferior  employ^.  If  the  act  omitted  were  of 
the  kind  which  the  master  owed  to  the  em- 
ploy6  the  duty  of  performing,  he  would  be  re- 
sponsible to  the  employe  for  the  manner  of  its 
performance.  It  is  not  a  question  of  rank 
among  the  different  employes.  Tbe  rule  thus 
laid  down  has  been  since  frequently  approved 
in  this  court.  Slater  v.  Jetrett,  85  N.  Y.  68.  39 
Am.  Rep.  627;  CulUn  v.  Norton,  126  N.  Y.  1. 
Its  application  to  a  particular  case  is  sometimes 
difticult,  and  the  boundary  line  between  an  act 
of  the  master  and  an  act  of  the  employe  is 
sometimes  quite  vague  and  shadowy.  In  this 
case  the  evidence  would  seem  to  be  quite  con- 
clusive that  the  defendant  had  fully  discharged 
the  duty  which  it  owed  its  employes  in  the  way 
of  establishing  and  promulgating  appropriate 
and  sufficient  rules  and  regulations  for  the 
government  and  operation  of  the  various  trains 
upon  its  road,  and  its  furnishing  general  time- 
tables pertaining  thereto.  '  Whether  the  train 
dispatcher  violated  one  or  all  of  such  rules  is 
not  materia],  in  tbe  view  we  take  of  the  case, 
because  the  defendant  had  not  performed  its 
whole  duty  in  promulgating  rules,  nor  is  a  de- 
fense maae  out  when  it  is  shown  that  if  the 
train  dispatcher  had  obeyed  the  rules  the  acci- 
dent would  not  have  occurred.  If  the  defend- 
ant owed  a  duty,  as  master,  to  give  correct 
orders  to  these  trains,  or  at  least  to  take  due 
and  reasonable  care  to  give  them,  the  failure 
to  perform  that  duty  is  the  failure  of  the  mas- 
ter, in  his  character  as  such,  although  he  in- 
trusted the  performance  of  the  duty  to  the 
train  dispatcher.  These  trains  were  being  run 
without  regard  to  their  ordinary  time  tjibles. 
They  were  several  hours  late,  proceeding  in 
opposite  directions,  and  each  was  approaching 
the  other  in  entire  ignorance  of  the  other's 
whereabouts.  Both  were  necessarily  depend- 
ent upon  the  special  orders  they  received  from 
Bornellsville.  As  was  said  in  the  Slater  Oaae, 
supra,  the  master  had  the  ri^ht  to  vary  from 
the  regular  time  schedules  laid  down  for  these 
trains.  It  was  part  of  the  details  incident  to 
the  operation  of  the  road ;  but  when  a  variation, 
or,  in  other  words,  when  a  special  timetable 
is  made  out  for  two  trains,  by  which  they  are 
to  run,  it  is  the  duty  of  the  master,  not  alone 
to  take  reasonable  care  that  tbe  alteration  shall 
be  made  known  to  the  parties  interested,  but 
Also  to  take  reasonable  care  that  the  variation 
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ordered,  and  by  which  the  trains  are  run,  shall 
not  necessarily  or  probably  lead  to  disaster, 
when  obediently  carried  out.  Reasonable  care 
in  originating  and  formulating  the  order  is 
necessary,  and  ia  the  duty  of  the  master. 
When  the  train  dispatcher  originates  and  pro- 
mulgates such  orders  as  were  given  in  this- 
case,  he  is  acting  as  the  master,  or,  as  it  is  said,, 
his  alter  ego;  and  the  master  is  liable  for  the- 
negligence  of  the  agent  he  has  employed  to  do- 
his  (the  master's)  particular  work. 

In  this  case  it  appears  that  the  train  dis- 
patcher had  his  office  at  Homellsville  for  the- 
whole  division,  and  that  while  be  used  the 
name  of  the  division  superintendent,  in  giving: 
orders  for  the  movement  of  trains,  yet  by  the 
rules  they  were  essentially  his  orders,  and 
signed  with  his  initials,  in  addition  to  those  of 
the  superintendent.  It  is  not  claimed  that  the 
division  superintendent  was  even  bound  to 
know  about  these  movements  or  special  orders. 
There  were  three  dispatchers  at  Homellsville, 
but  there  was  only  one  man  at  a  time  on  duty, 
and  his  duty  was  for  eight  hoiU!8;  and  while 
on  duty,  by  a  rule  of  the  company,  no  order 
could  be  issued  by  any  other  dispatcher.  In. 
this  way,  provision  was  made  for  full  knowl- 
edge by  each  dispatcher  of  everything  going  on ,. 
on  nis  division,  as  to  the  movement  of  trains 
during  the  time  when  he  was  on  duty.  It  is 
said  the  accident  resulted  from  a  disobedience 
of  these  rules,  in  that  the  dispatcher  who  was. 
about  to  relinquish  his  post  sent,  at  the  request 
of  his  successor,  and  in  his  name,  tbe  order  to 
the  east  bound  train  at  Salamanca,  and  the  suc- 
cessor, forgetting  the  transmission  of  such 
order  at  his  request  by  the  preceding  dis- 
patcher, gave  the  order  to  the  train  at  Carroll- 
ton,  and  bound  west,  which  caused  it  to  move- 
forward,  and  encounter  the  other  train.  If 
the  successor  of  the  train  dispatcher,  instead  of 
asking  the  one  who  was  just  off  duty  to  send 
tbe  order  to  the  Salamanca  train,  had  sent  it 
himself,  as  the  rule  required,  all  that  can  be^ 
said  is  that  there  might  have  been  more  prob- 
ability of  his  remembering  it;  but  it  cannot  be 
said  that  his  failure  to  obey  the  rule,  in  such 
case,  was  the  cause  of  tbe  amdent  The  same 
want  of  memory  might  have  existed  in  either 
case.  I  do  not,  however,  lay  any  weight  upoi^ 
this  fact,  because,  whether  the  train  dispatcher 
did  or  did  not  obey  a  rule  of  tbe  defendant,  he 
was  acting,  when  the  orders  were  given  on  this 
subject,  as  the  master,  and  was  discharging 
the  master's  duties,  and  if  he  negligently  per- 
formed Uiem  the  master  must  be  held  liable 
therefor.  We  do  not  say  this  duty  went  fur^ 
ther  than  to  use  reasonable  care,  measured  by 
the  gravity  of  the  interest  at  stake,  to  give 
originally  correct  orders.  If  they  were  cor- 
rect, as  originally  given,  and  subsequently, 
through  the  negligence  of  some  employ^,  they 
were  moorrectly  interpreted  or  copied,  or  mit* 
takenly  repeated,  or  delivered  to  the  wron? 
person,  in  these  and  in  many,  other  suppoaable 
cases  there  misrht  perhaps  be  reason  for  tho 
application  of  the  doctrine  as  to  negligence  of 
a  cocmploy^.  It  is  not  so  as  the  case  appearn 
here. 

In  the  Flike  Case,  supra,  the  accident  hap- 
pened because  of  the  absence  of  a  third  brake- 
man  on  a  train  sent  out  from  East  Albany. 
The  company  had  provided  a  man  at  that  sta- 


18M. 


PbofiiB  y.  Cadt. 


89!^ 


tion,  called  a  *1bead  conductor,"  wboee  daty  it 
was  to  make  up  tbe  trains,  and  hire  and  station 
the  brakeman;  and,  on  account  of  one  of  the 
brakemen  oversleeping  himself,  tbe  train  went 
out  without  a  sufficient  number  of  brakemen. 
Tbe  court  held  the  company  had  not  dis- 
charged its  duty  to  send  out  only  a  properly 
equipped  train  when  it  provided  a  head  con- 
ductor, and  made  rules  tor  his  presence  there, 
and  gave  to  him  a  superintendence  over  the 
trains.  Tbe  defendant  owed  a  duty  to  the 
employes  to  send  out  only  such  a  train,  and 
that  duty  was  not  complied  with  by  adopting 
rules  governing  sueh  a  case.  It  is  also  tbe 
duty  of  tbe  company  to  use  care  in  the  furnish- 
ing of  proper  cars  and  machinery;  but  the 
duty  is  not  performed  by  adopting  a  rule  pro 
vidfng  for  proper  inspection,  and  in  furnishing 
proper  i>er8ons  to  perform  such  inspection,  so 
long  as  they  negligently  omit  to  inspect. 
Proper  inspection  of  the  equipment  and  ma- 
chineiy  of  a  train  is  itself  part  of  the  duty  of 
the  company.  PaiUy  v.  Boms^  W.  A  0.  R.  Co. 
189  N.  T.  802.  These  cases  make  it  plain  that 
whenever  tbe  act  is  that  of  the  master,  or  tbe 
duty  to  be  performed  is  particularly  bis  duty, 
tbe  liability  resting  upon  him  for  tbe  proper 
performance  of  the  act  or  duty  is  not  shitted 
by  the  adoption  of  rules  or  regulations  provid- 
ing for  tbe  performance  of  the  act  or  duty  by 
tbe  agent  oi^  the  master.  Nor  is  tbe  holding 
that  a  train  dispatcher,  in  the  dispatch  of 
trains,  performs  for  the  master  a  duty  which  it 
owes  as  such,  a  new  departure  in  the  branch  of 
the  law  under  discussion.  While  tbe  cases 
cited  below  do  not  necessarily  proceed  upon 
that  basis,  vet  it  is  plain  that  it  was,  in  all  of 
tbem,  regarded  as  an  indisputable  proposition, 
so  far  as  a  train  dispatcher  acted  in  ordering 
the  movement  of  trains.  In  Slater  v.  Jetoett, 
mipra,  it  was  assumed  that  tbe  order  of  tbe 
train  dispatcher  was  the  act  of  tbe  master;  but 
tt  was  held  that  the  order  was  in  fact  correct, 
and  the  injury  happened  from  a  negligent  per- 
formance of  dutv  by  subordinate  servants,  who 
were  coemployes  of  plaintiff's  intestate.  85 
N.  T.,  at  pages  66,  70,  and  71.  The  same 
holds  true  in  uie  case  of  Sheehan  v.  New  Turk 
Cent  A  B.  R.  R.  Co.  91  N.  T.  882,  387.  And 
Judffe  Danforth  there  says  that  no  servant  takes 
the  risk  of  an  injury  by  tbe  very  act  of  the 
master  himself.  In  Dana  v.  Neio  Fork  Cent. 
d  B.  B.  R  Co.,  92  N.  T.  689,  a  judgment  of 
nonsuit  in  an  action  brouglit  to  recover  dam- 
ages for  an  injury  received  in  the  same  acci- 
dent in  which  Sheehan  (91  N.  Y.  supra)  was 
injured  was  reversed  in  this  court  and  upon 
the  same  reasoning  employed  in  the  Sheehan 
Case.  And  in  Sutherland  v.  Troy  d  B.  R.  Co. 
125  N.  Y.  787  (more  fully  in  26  N.  E.  Rep. 
609),  this  court  assumes,  in  the  opinion  there 
delivered,  that,  if  the  accident  occurred  from 
the  omission  of  the  train  dispatcher  at  Troy  to 
exercise  proper  care  to  notifjr  the  trftin,  a  case 
was  made  out  on  the  question  of  defendant's 
negligence.  I  think  this  is  a  fair  and  whole- 
8on>e  rule, — fair  to  the  master,  while  at  tbe 
same  time  affording  some  protection  to  the 
anploy6.  The  defendant  ought  not  to  escape 
Ikbility  for  negligently  issuing,  an  master,  and 
In  the  course  or  the  performance  of  its  duty  as 
such  to  its  employes,  an  improper  order,  and 
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whether  it  has  done  so  should  be  subndtted  ^ 
tbe  Jury. 

I  have  looked  at  the  various  cases  dted  br 
the  learned  counsel  for  the  defendant,  and  I 
have  found  none  in  this  court  which  conflicts 
with  these  views.  It  is  not  necessai^  to  cite 
each  one,  and  criticise  it  in  detail,  li  is  suffl- 
cient  to  say  they  do  not  conflict  with  our  de- 
cision in  the  case  at  bar.  The  judgment  should 
be  reversed,  and  a  new  trial  granted;  costs  to* 
abide  the  event. 

All  concur,  except  Gray*  «A.,  not  voting. 

Judgment  reversed. 


PEOPLE  of  the  State  of  New  York,  Respti.^ 

V. 

Michael  CADY,  Appt. 
aiS  N.  Y.  lOOL) 

The  eonstitiatioiial  provisioii  ai^ainsi 

ga,ining  a  residenee  while  confined  In 
a  public  prison  applies  to  a  person  commit- 
ted to  such  prison,  even  tt  tbe  oommitment  waa 
irreirular  or  ilJeflral  and  was  made  upon  his  own 
application,  notwithstanding  the  fact  that  he  had 
no  family,  and  no  home  and  made  the  applica- 
tion for  oommitment  to  get  a  home  and  work  In. 
the  prison. 

(JuneflS.1894J 

APPEAL  by  defendant  from  a  Judgment  of 
tbe  General  Term  of  tbe  Supreme  Court, 
First  Department,  affirming  a  judgment  of  the 
Court  of  Oyer  and  Terminer  for  the  City  and 
Counly  of  r^ew  York  convicting?  him  of  regis- 
tering as  a  voter  in  contravention  of  the  pro- 
visions of  tbe  statute  on  that  subject.   Afirmed, 

Tbe  facts  sufficiently  appear  in  tbe  opinion. 

Mr.  James  J.  Walaht  for  appellant: 

Tbe  uncontradicted  testimony  shows  that 
tbe  appellant  acquired  a  residence  at  the  city 
prison  in  the  election  district  in  which  he  reg- 
isU^red. 

Every  man  must  have  adomicil  somewhere,, 
and  he  can  only  have  one  domldl  at  one  and 
the  same  time. 

2  Kent,  Com.  2d  ed.  481;  Crawford  v.  Wil- 
ton, 4  Barb.  604. 

Domicil  and  residence  are  equivalent  terms 
when  used  with  respect  to  tbe  right  of  suffrage. 

PeopU  V.  Plait,  117  N.  Y.  169. 

Domicil  is  the  habitation  fixed  in  any  place 
without  any  present  intention  of  removing 
therefrom;  it  is  a  fixed  and  permanent  abode. 

2  Kent,  Com.  2d  ed.  481,  note  E. 

The  commitment  was  void  and  a  nullity, 
and  though  it  did  operate  to  confine  the  appel- 
lant physically,  it  did  not  operate  to  confine 
bim  to  a  prison  within  the  meaning  of  the  con- 
stitution. 

The  word  "confined"  in  tbe  constitution, 
could  not  have  meant  anything  but  confine- 
ment on  the  charge  of  crime. 

In  Re  Registry  Lists,  10  Phila.  218,  it  was 
held  that  former  paupers  in  tbe  almshouse 
who  had  been  discharged  as  such,  but  who  re- 

NOTE.— As  to  acquiriDfir  restdcnoe  as  a  voter  while 
in  a  public  iostltution,  see  note  to  Woloott  v.  flol*  - 
oomb  (Mloh.)  83  L.  B.  A.  211 
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main  in  that  institution  under  contract  of  serr- 
ice  for  hire,  are  entitled  to  vote  as  residents  of 
the  preciDCt. 

The  defendant  does  not  acquire  the  right  by 
the  fact  of  his  confinement,  but  by  the  act  of 
location  and  the  operation  of  his  mind  in  in- 
tending to  make  a  certain  place  his  residence. 

Be  Ward,  29  Abb.  N.  C.  187. 

Mr.  John  D.  Lindsayt  with  Mr.  John 
R.  Fellows*  for  respondents: 

The  defendant  was  confined  in  %  public 
prison,  wiihin  the  meaning  of  the  constitution, 
from  the  time  of  bis  original  commitment 
thereto  till  the  day  of  the  alleged  crime,  and 
was  incapable  of  gaining  a  residence  there  for 
the  purpose  of  voting. 

The  fact  that  the  appellant  was  permitted  to 
enjoy  unwarranted  or  unusual  liberties  in  no 
way  affected  the  fact  that  he  was  confined  in 
the  prison.  The  warden's  toleration  thereof 
would  not  even  constitute  an  escape. 

Wheder  v.  State,  89  Ean.  188. 

In  order  to  qualify  a  citizen  to  vote  in  any 
particular  election  district,  the  constitution 
requires  that  at  the  time  of  the  election  he  shall 
have  been  a  resident  of  that  election  district 
for  the  last  thirty  days. 

Const  art.  2,  ^  1. 

"Residence"  as  a  letral  qualification  of  an 
elector,  is  synonymous  with  domicil,  and 
means  the  place  of  a  person's  permanent  abode. 

Silvey  v.  JAndiny,  107  N.  Y.  65;  AUentau>n 
Election,  Brightley.  Elect.  Cas.  468;  Cadwaia- 
der  V.  HiweU,  18  IST.  J.  L.  188;  Cooper  v.  Oai- 
lyraiih,  8  Wash.  C.  C.  546;  United  States  v. 
The  Penelope,  2  Pet.  Adm.  450;  White  v. 
Brown,  1  Wall.  Jr.  217;  StaU  v.  DaniOs,  44 
N.  H.  888;  Rieewiek  v.  Davis,  19  Md.  82; 
Qranhy  v.  Amherst,  7  Mass.  1;  Jennison  v. 
Hapgood,  10  Pick.  77;  Ofum  v.  MUler,  41  Pa. 
420. 

The  place  where  a  man  is  commorant  may, 
perhaps,  be  properly  considered  as  prima 
facie  the  place  of  his  legal  residence;  this  pre- 
sumption, however,  may  be  easily  overcome 
by  proof  of  facts  to  the  contrary.  If  a  person 
leave  his  original  residence  animo  mm  rever- 
tendi,  and  adopt  another  (for  a  space  of  time 
however  brief),  if  it  be  done  animo  manendi, 
his  first  residence  is  lott  But  if,  in  leaving 
his  original  residence,  he  does  so  animo  reter- 
tendi,  such  original  residence  continues  in  law, 
notwithstanding  the  temporary  absence  of  him- 
self and  family. 

Oadwalader  v.  HovoeU,  supra;  Farlee  v. 
Bunk,  2  Cong.  Elect.  Cas.  — ;  Harbaugh  v. 
Oicott,  1  Bart.  Elect.  Cas.  88. 

The  question  of  domicil  is  to  be  determined 
by  his  residence  at  a  particular  place  with 
positive  or  presumptive  proof  of  continuing  it 
an  unlimited  time,  and  is  the  conclusion  of 
law  on  an  extended  view  of  facts  and  circum- 
•tances. 

Silvey  v.  Lindsay,  107  N.  Y.  56;  Oaier  v. 
(/Daniel,  1  Binn.  852,  note;  United  States  v. 
7 he  Penelope,  2  PeU  Ad  m.  450;  Moore  v.  DarreU, 
4  Haffg.  Ecd.  Rep.  846;  Tanner  v.  King,  11  La. 
176;  Opinion  of  the  Justices^  5  Met.  587;  Somer- 
viUe  V.  SamerviUe,  6  Ves.  Jr.  760;  Casey's  Case,  1 
Ashm.  126;  AUentawn  Election,  28  Phila.  Leg. 
Int.  229. 

One  must  actuall^r  loin  a  community,  laying 
aside  his  former  residence. 
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Oovode  V.  Foster,  8  Cong.  Elect.  Caa.  — ,  % 
Bart.  Elect.  Cas.  600. 

Bo  the  right  of  a  soldier  to  vote  is  confined 
to  the  election  district  where  he  resided  at  the 
time  of  his  entering  the  military  service. 

Chase  v.  Miller,  4t  Pa.  420;  Be  Beading,  S 
Cong.  Elect.  Caa.  — ,  2  Bart.  Elect  Cas.  661. 

And  students  In  colleges  and  others  engaged 
for  the  time  being  in  the  prosecution  of  some 
transient  obiect,  are  considered  in  law  as  re- 
siding at  their  original  homes. 

Be  Ward,  29  Abb.  N.  C.  187. 20  N.  Y.  Supp. 
606;  Cadtcaladery,  Bomll,  18  N.  J.  L.  18a  See 
also  Dale  v.  Irwin,  78  111.  170;  Qranhy  v.  Am- 
herit,  7  Mass.  1;  Opinion  of  the  Justices,  6  Met. 
687;  Vanderpody.  Cllanlon,  58  Iowa,  246,  36 
Am.  Rep.  216;  Fry's  Election  Case,  71  Pa.  802, 
10  Am.  Rep.  698;  Lov>er  Oxfot^  Contested  Bleo- 
tion,  11  Phila.  641. 

Where  the  student  has  a  domicil  of  origin 
and  resides  at  the  college  for  the  sole  purpose 
of  education,  he  docs  not  thereby  acquire  the 
right  to  vote  in  the  district  in  which  the  col- 
lege is  located. 

Be  Ward,  supra;  Dale  v.  Irwin,  78  111.  188; 
Alleniown  Election,  supra.  See  Qranhy  y.  Am- 
herst, supra;  Cessna  v.  Meyers,  4  Cong.  Elect 
Cas.  Smith's  ed.  60. 

Though  where  the  former  domicil  is  actually 
abondoned  and  the  college  is  adopted  as  a  resi- 
dence, a  residence  can  m  acquired  qualifying 
the  person  to  vote,  but  not  otherwise. 

Be  Ward,  supra;  Putnam  v.  Johnson,  10 
Mass.  488;  Dale  v.  Jrwin,  supra. 

Laborers  temporarily  employed  at  a  place 
away  from  their  homes,  who  have  not  aban- 
doned them,  but  intend  to  return  when  their 
employments  are  over,  acquire  no  new  lesi- 
denoe. 

Cessna  v.  Meyers,  supra. 

The  appellant's  abode  in  the  city  prison 
lacked  the  elements  of  choice  and  volition, 
without  which  he  could  not  in  law  claim  it  as 
his  residence. 

Dale  V.  Irwin,  supra, 

A  pauper  abiding  in  a  public  almshouse, 
locally  situated  in  a  different  district  from  thai 
where  he  dwells  when  he  becomes  a  pauper, 
and  by  which  he  is  supported  away  from  his 
original  home,  does  not  therebv  acquire  a  red- 
dence  in  the  place  where  the  institution  is  lo- 
cated. 

Clark  V.  Bsbinson,  88  111.  498;  Cesma  ▼. 
Meyers,  supra;  Monroe  v.  Jackson,  %  Cong. 
Elect.  Cas.  — ,  1  Bart.  Elect.  Caa.  98;  Oavods 
V.  Foster,  41  Cong.  Elect.  Cas.  — ;  Taylor  v. 
Beading,  41  Cong.  Elect.  Cas.  — . 

By  becoming  a  county  charge  such  person 
does  not  forfeit  his  residence  at  the  place  where 
he  previously  lived. 

Dale  y.  Irwin,  supra;  Freeport  v.  SUphenmm 
County  Suprs,  41  111.  495;  Payne  v.  Dunham, 
29  III.  126;  Upton  v.  Northbridge,  15  Mass.  287; 
Beading  y,  Westport,  19  Conn.  561;  Amheni 
V.  HollU,  9N.  H.  107;  Winchendon  v.  Uatfidd, 
4  Mass.  128;  Andover  v.  Canton,  13  Mass.  647; 
Clark  V.  Bobinson,  88  Ul.  498. 

The  constitutional  provision  under  consid- 
eration was  intended  to  prevent  the  allowanoa 
of  any  claim  of  right  to  vote  in  an  election  dis- 
trict resulting  from  a  change  of  abode,  such  ai 
existed  in  the  present  case. 

Silvey  ▼.  Lindsay,  107  N.  Y.  65;  B$  Wmri, 
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139  Abb.  N.  C.  187;  Monroe  ▼.  Jaekton,  su- 
pra, 

Eajrl,  /.,  delivered  the  opinion  of  the  court: 

The  defendant  was  convicted  of  illegal  reg- 
istration, in  the  fall  of  1898,  in  an  election 
<li8trict  in  the  city  of  New  York  of  which  he 
was  not  at  the  time  a  resident.  He  claims  he 
was  a  resident  of  the  election  district,  and 
whether  he  was  or  not  is  the  question  to  be  de- 
termined upon  the  present  appeal.  At  and 
before  the  time  of  his  registration  he  was  in 
the  Tombs  city  prison  under  a  commitment  by 
a  magistrate,  of  which  the  following  is  a  copy: 

"The  warden  and  keeper  of  the  city  prison 
-of  the  city  of  New  York  will  receive  and  safely 
keep  In  bis  custody,  for  examination  by  the 
•commissioners  of  public  charities  and  correc- 
tion, the  body  of  Michael  Cady,  charged  with 
destitution  on  confession.  1  District  Police 
Oourt,  New  York.  Aug.  14,  1893.  C.  W. 
Meade,  Police  Justice. 

"Committed  to  W.  H.  Six  months.  Ed- 
ward C.  Sheehy." 

Sheehy  was  one  of  the  commissioners  of 
'Charities,  and  this  commitment  is  supposed 
to  have  been  made  under  section  412  of  the 
New  York  Consolidation  Act  of  1882,  which 
reads  as  follows:  *'It  shall  be  lawful  for  the 
board  of  charities  and  correction  to  commit  to 
any  of  the  insiitutions  under  their  charge  other 
than  penal  for  a  period  not  exceeding  six 
months,  any  person  or  persons  committed  to 
their  charge  by  any  police  magistrate  of  the 
-city  of  New  York,  and  such  vagrants  as  ask 
for  commitment."  He  had  been  in  the  Tomtra 
prison  for  about  seven  years,  most  of  the  time 
under  similar  commitmenta  He  was  always 
<x>mmitted  upon  his  own  application,  and, 
when  a  commitment  ran  out,  he  would  imme- 
diately, or  after  a  lapse  of  some  time,  make  ap- 
plication for  another,  and  thus  there  might  be 
an  interval  of  time,  probably  overlooked,  be- 
tween two  successive  commitments.  He  was 
during  ail  the  time  supported  at  the  public  ex- 
peDse  in  the  prison,  and  wastheie  frequently 
employed  to  carry  messages  and  do  some  slight 
work  for  the  warden  of  the  prison,  and  while 
thus  employed  was  permitted  to  go  in  and  out 
of  the  prison.  He  was  received  into  the  prison 
and  detained  there,  solely  by  virtue  of  the 
commitments,  and  could  be  formally  dis- 
cbar|ed  from  the  prison,  according  to  the  prac- 
tice m  vogue  there,  only  by  the  authority  of 
one  of  the  commissioners  of  charities.  As  a 
witness  in  his  own  behalf,  be  testified  that  he 
lived  in  the  Tombs  prison  in  the  flection  dis- 
trict where  he  registered;  that  he  had  lived 
there  nearly  seven  years;  that  be  had  no  other 
home,  aod  never  had  had  any  other  home  since 
he  went  to  the  prison,  that  during  that  time  he 
did  not  intend  to  have  any  other  home;  that  he 
did  intend  to  make  the  prison  his  home  "as 
long  as  be  could  not  do  any  better,— -could  not 
«et  any  other  home,"  and  that  he  had  such 
intention  during  the  whole  time;  that  he  was 


committed  upon  his  own  application;  that  ha 
had  no  home,  no  work,  and  made  application 
to  be  committed  to  get  a  home  and  work. 

Now,  under  these  circumstances  did  he  gain 
a  residence  in  the  Tombs  ?  The  Constitution 
provides  in  article  2,  section  8,  that  "no  per- 
son shall  be  deemed  to  have  gained  or  lost  a 
residence  by  reason  of  his  presence  or  abf<enoe 
white  kept  at  any  almshouse  or  other  asylum 
at  public  expense,  nor  while  confined  in  anj 
public  piison."  It  does  not  appear  where  his 
residence  was  before  his  commitment  to  the 
prison.    He  was  at  all  times  in  a  real  sense  a 

{)risoner  at  the  Tombs.  He  was  not  there  as  a 
aborer  working  for  wages,  or  even  work- 
ing for  his  own  support,  or  as  a  mem- 
ber of  the  warden's  family.  He  was  main- 
tained at  the  public  expense,  and  was  con- 
fined like  others  of  his  class.  One  committed 
to  prison  does  not  cease  to  be  a  prisoner  be- 
cause he  is  not  strictly  confined,  and  is  per- 
mitted by  the  prison  officials  to  go  in  and  out  of 
the  prison  upon  errands.  Nor  does  it  matter  for 
the  purposes  now  in  hand,  that  the  commit- 
ment was  irregular,  or  even  illegal.  One  may 
even  be  taken  by  violence,  and  thrust  into 
prison,  and  confined  there,  or  he  may  be  de- 
tained there  by  his  consent  without  any  com- 
mitment and  yet  he  could  not  by  such  deten- 
tion in  prison  gain  a  residence  there  for  the 
purpose  of  voting.  Before  going  to  t  he  prison 
the  defendant  had  a  residence  somewhere,  and, 
before  he  could  change  that,  it  was  requisite 
that  he  should  go  to  the  Tombs,  intending  to 
make  that  his  home  and  domicil,  either  per- 
manently or  for  some  unlimited  time,  without 
any  intention  of  returning  or  reverting  to  bis 
former  residence,  and  in  fact  intending  tiiereby 
to  change  bis  former  residence  to  the  Tombs. 
The  domicil  or  home  requisite  as  a  qualifica- 
tion for  voting  purposes  means  a  residence 
which  the  voter  voluntarily  chooses,  and  has  a 
right  to  take  as  such.and  which  he  is  at  liberty 
to  leave,  as  interest  or  caprice  may  dictate,  but 
without  any  present  intention  to  change  it.  It 
is  preposterous  to  suppose  that  the  defendant 
haa  within  these  rules  and  the  law  laid  down 
in  Silveif  v.  Lindsay,  107  N.  Y.  55.  and 
many  other  cases  found  in  the  learned  brief 
submitted  in  behalf  of  the  people,  made  the 
Tombs  his  residence.  He  was  a  single  man. 
The  Tombs  is  not  a  place  of  residence.  It  la 
not  constructed  or  maintained  for  that  purpose. 
It  is  a  place  of  confinement  for  all  except  the 
keeper  and  his  family,  and  a  person  cannot, 
under  the  guise  of  a  commitment,  or  even 
without  any  commitment,  go  there  as  a  pris- 
oner, having  a  right  to  be  there  only  as  a 
prisoner,  and  gain  a  residence  there.  We  think 
upon  all  the  evidence  it  is  clear  and  without 
reasonable  dispute  that  the  defendant  was  not 
a  resident  in  the  district  in  which  he  regis- 
tered, and  are  of  opinion  that  no  error  waa 
committed  upon  the  trial  to  his  prejudice. 

The  conviction  should  be  afirmecL 

All  concur. 
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Agnes   S.   LYON,   by   John  D.   Lyon,   her 
Guardian  ad  Litem,  liespt., 

MANHATTAN  R.  CO.,  Appt. 

(143  N.  Y.  296.) 

An  order  for  the  physical  ezamination 
of  the  plain tilf«  in  an  action  for  personal  in- 
juries, under  Laws  1893,  chap.  721,  amending 
Code  Civ.  Proc.,  0  813,  can  be  made  only  in  con> 
nection  with,  or  as  a  part  of,  an  order  for  the 
examination  of  the  party  before  trial  and  in  con- 
formity to  the  general  provisions  for  such  ex- 
aminations, and  the  physical  examination  by 
BurKeons  cannot  be  authorized  as  an  independent 
I»rooeeding, 

(May  1, 1894.) 

APPEAL  by  defendant  from  an  order  of  the 
Gkneral  Term  of  the  Court  of  Common 
Pleas  for  the  City  and  County  of  New  York 
reversing  an  order  of  the  Special  Term  direct- 
ing a  physical  ezamination  of  plaintiff  before 
trial  in  alleged  accordance  with  the  provisions 
of  the  Code  of  Civil  Procedure.    Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Jnlien  T.  Ijavies  and  Joseph  H. 
Adams,  for  appellant: 

The  effect  of  section  878  (as  amended)  is  to 
provide  that  the  order  for  a  physical  examina- 
uon  of  the  plaintiff  may  be  made  either  simul- 
taneously with  an  order  for  the  examination 
of  the  plaintiff  as  a  witness  before  trial,  or  it 
may  be  made  on  a  separate  application. 

There  is  no  merit  in  the  contention  that  the 
statute  providing  for  a  physical  examination  is 
unconsiitutional,  the  legislature  havmg  con- 
ferred the  power  which  the  court  of  appeals 
has  held  did  not  exist  at  common  law. 

Walsh  V.  Say  re,  53  How.  Pr.  334;  Shato  v. 
Van  Rensseiaer,  60  How.  Pr.  143;  ^'euman  v. 
Third  Ave.  R,  Co.  18  Jones  &  S.  412;  RoberU 
▼.  Ogdensbvrgh  dk  L.  C.  JR.  Co.  29  Hun,  154; 
McQuigofi  v.  Delaware,  L.  cfc  W,  R.  Co.  14  L. 
R.  A.  466,  129  N.  Y.  50;  Union  Pae.  R.  0>.  v. 
Botsford,  141  U.  S.  250,  85  L.  ed.  734. 

The  validity  of  the  act  has  been  upheld  in 
Willouyhdg  v.  Efirmnnn,  25  N.  Y.  8upp.  1121. 

Demonstrative  evidence,  that  is  the  produc- 
tion voluntarily  or  by  compulsion  of  the  sub- 
ject of  the  litigation  before  the  court,  there  to 
be  exposed  to  the  public  view,  has  been  one 
df  the  usual  powers  exercised  by  courts  in  a 
great  variety  of  instances. 

Thus  criminatory  documents,  even  those 
found  in  the  possession  of  one  charged  with 
crime,  although  forcibly  taken  away,  and  even 
'witliout  immediate  warrant  of  law,  are  admis- 
sible. 

Com.  V.  Tibbctts,  157  Mass.  519. 

And  as  to  chattels  found  in  the  possession 
of  a  prisoner,  where  the  same  would  be  other- 
wise admissible. 

People  V.  BartholfA^  N.Y.  8.  R.  368;  Qind- 
rat  V.  People,  138  111.  103. 

So  objects  of  every  kind  are  customarily 
produced  in  court  and  constitute  evidence  of 

Note.— As  to  the  power  prcnerally  to  compel  a 
plaintiff  to  submit  to  a  phyatcal  examination,  sec 
fU)te  to  McQuifThn  v.  Delaware.  L.  &  W.  R.  Co.  (N. 
r.)UL.B.A.460. 
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physical  facts,  .and.  if  capable  of  exhibitioi^ 
upon  the  trial,  may  be  produced  compulsorily 
by  process  of  the  court. 

Haysy.  Gainesville  Street  R.  Co.  70  Tex,  602, 

On  the  prosecution  for  the  theft  of  a  cow^ 
the  hide  and  other  parts  of  the  aaimal  were* 
produced  in  evidence. 

State  v.Orow,  107  Mo.  341. 

Upon  a  trial  for  murder  the  jury  were  al- 
lowed to  examine  the  overcoat  of  the  defend- 
ant for  blood  stains. 

Richards  t.  State,  82  Wis.  172. 

So  the  clothing  of  one  alleged  to  have  been 
killed  by  negligence  was  properly  exhibited  to 
the  jury. 

Senn  v.  Southern  R.  Co.  108  Mo.  148. 

So,  even,  it  is  within  the  inherent  power  of 
the  court  to  permit  the  jury  to  view  the  prem- 
ises which  are  the  subject  of  consideration. 

Andrews  y.  Youmans,  82  Wis.  81;  St.  LouU^ 
A.  db  T.  B.  B.  Co.  V.  Clatineh,  41  111.  App.  592; 
Stewart  v.  Cincinnati,  W,  dk  M.  B.  Co.  17  L. 
R.  A.  539,  89  Mich.  315;  Springer  v.  CItieago, 
12  L.  R.  A.  609,  186  IlL  552. 

Photographs  of  the  injured  parts  of  the  per- 
son are  admissible. 

Alberti  v.  New  York,  L.  E.  db  W.  R.  Co,  ^ 
L.  R.  A.  765,  118  N.  Y.  77;  Blair  v.  Pdham, 
118  Mass.  420;  Barkerr.  Pei^ry,  67  Iowa.  146. 

A  party  is  not  protected  from  a  discovery 
even  in  actions  of  fraud,  deceit,  conversion,  etc. 

Davenport  Glucose  Mfg.  Co.  v.   Taussig,  Z^ 
Hun,  32;  Uaynes  v.  Hatcfi,  89  N.  Y.  S.  R  805; 
Blocker  v.  Guild,  15  Daly,  348;  Edison  Mfg. 
Co.  V.  Hazard,  26  Jones  &  8.  566;  Gilpin  ▼. 
Daly,  50  Hun,  413. 

In  the  case  of  alleged  paralysis,  an  unsworn 
medical  attendant  illustrated  the  loss  of  feelings 
by  thrusting  a  pin  into  the  paralyzed  side. 

Osborne  v.  Detroit,  82  Fed.  Hep.  36. 

So  in  an  action  for  personal  injury  caused 
by  plaintiff's  clothing  catching  m  defective 
machinery,  he  was  allowed  to  wear  and  ex- 
hibit the  clothing  to  the  juir  for  the  purpose 
of  explaining  the  manner  of  the  accideDt. 

Tudor  Iron  Works  v.  Weber,  81  III.  App.  306. 

The  plaintiff  may,  if  he  sees  fit,  exhibit  hi» 
injury  to  the  jury. 

Jliller  V.  ^laron  Springs,  28  Hun,  844;  Mnl- 
hado  V.  Brooklyn  City  R.  Co.  80  N.  Y.  870; 
Cunningham  v.  Union  Pac.  R.  Co.  4  Utah,  806; 
Hess  V.  Ixfwrey,  7  L.  R.  A.  90,  122  Ind.  225; 
Langworthy  v.  Green  Twp.  Co.  95  Mich.  93; 
Citizens  Street  R.  Co.  v.  Willoeby,  184  Ind. 
563;  Toumsend  r.  Briggs,  (Oal.)  Feb.  21.  1893. 

Where  a  party  attempts  to  descril)e  what  bis 
physician  has  found,  said,  or  done,  the  physi- 
cian in  question  can  t>e  called  to  testify  on  the 
same  subiect 

Be  Coleman,  111  N.  Y.  220;  People  t.  Schuy- 
ler, 106  N.  Y.  298;  Edingtonv.  uStna  L.  Ins. 
Co.  77  N.  Y.  564;  Mnrz  v.  Manhattan  B.  Co, 
56  Hun,  575;  Treanory.  Manhattan  R.  Co.  3^ 
N.  Y.  S.  R.  186;  Winner  v.  Lathrop,  67Uun, 
511;  McQnigan  v.  Delaware,  L.  db  W.  R.  Co. 
14  L  R.  A.  466,  129  N.  Y.  50. 

Courts  have  long  held  that  they  had  the  in- 
herent power  to  order  a  physical  examinutioo 
of  the  plaintiff,  in  certain  cases,  in  the  inter- 
ests of  jusiice. 

Anonymous,  7  L.  R  A.  425,  89  Ala.  291; 
Dcranbagh  v.  Detanbagh,  6  Paiffe.  175.  3  L.  ed. 
945;  Le  Barron  v.   Le  Barron,  35  Vl.    365; 


^'00  also  34  L.  K.  A.  207;  rJo  L.  R.  A.  (Jsl ;   40  L.  K.  A.  831  ;   4i;  L.  R.  A.   153, 
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J^ewOl  ▼.  Nevdl,  9  Palfre,  25,  4  L.  ed.  596;  2 
Bishop,  Mar.  &  Div.  §  590. 

The  writ  de  ventre  inapeciendo  was  some- 
times invoked  at  common  law  in  Eogland. 

1  Bl.  Com.  456;  Be  Blakemore,  14  L.  J. 
Ch.  N.  8.  386. 

Id  Biee  r.  RiceM  L.  R  A.  591,  47  N.  J.  Eq. 
559,  it  was  held  that  a  party,  although  not 
sworn,  might  be  summoned  as  a  witness  and 
required  to  unveil  her  face  for  the  purpose  of 
identificatioD. 

Upon  a  question  of  identity,  it  was  held  in  a 
criminal  case  that  the  court  exercised  a  consti- 
tutional power  in  compelliDg  a  prisoner  to  ex- 
hibit his  arm  in  such  a  manner  as  to  disclose  a 
tattoo  mark,  and  that  be  was  not  tbcrehy  com- 
pelled to  be  a  witness  against  himself. 

^aU  V.  Ah  Ohuey,  14  Nev.  79.  88  Am.  Hep. 
630. 

The  power  to  order  a  physical  examination 
of  the  plain tifif  has  been  held  to  be  inherent  by 
the  tribunals  of  thirteen  states,  and  the  claim 
here  made  that  the  lee^slature  could  not  confer 
the  power  ia  obviously  without  merit. 

Seroeder  v.  Chicago,  R,  L  dk  P.  B.  Co.  47 
Iowa,  375;  White  v.  Milwaukee  City  R,  Co.  61 
Wis.  536:  Alabama,  G.  8.  R  Co.y.  Hill,  9  L. 
R.  A.  442,  90  Ala.  71. 

In  Alabama  power  to  grant  the  order  is  held 
to  be  inherent. 

Aiahama  O,  8.  B.  Co.  t.  EiU,\  supra; 
McGuffY.  8taU,  88  Ala.  147. 

Id  Arkansas  it  is  held  that  the  defendant  is 
entitled  to  a  physical  examination  of  the  plain- 
tiff before  trial,  as  a  matter  of  right,  where 
permanent  injuries  are  claimed. 

SiUey  y.  8mith,  46  Ark.  275,  55  Am.  Rep. 
584. 

In  Oeorgia  power  to  grant  the  order  is  in- 
herent where  the  injury  js  alleged  to  be  per- 
manent. 

Richmond  dh  2>.  B.  Co.  w.Childresi,  8  L.  R 
A.  808.  82  Ga.  719. 

In  Illinois  the  power  was  denied,  the  su- 
preme court  saying  the  court  had  no  power  to 
make  or  enforce  the  order. 

Parker  v.  Enslow,  102  111.  872,  40  Am.  Rep. 
688. 

But  in  later  cases  this  position  has  been  re- 
ceded from,  and  the  law  now  appears  to  be 
that  the  order  may  be  granted  in  a  proper  case. 

aiieago  d  E.  R  Co,  v.  JTolland.  122  111.  461; 
Joliet  Street  B.  Co.  v.  Call,  143  111.  177. 

In  Indiana  the  power  is  held  not  to  be  in- 
herent. 

Penmn/hania  Co.  y.  Newmeyer,  129  Ind. 
409;  Terre  Bdute  dt  L  B.  Co,  v.  Brunker,  128 
Ind.  554;  Em  Y.  Lowrey,  7  L.  R  A.  90.  122 
Ind,  233. 

In  Iowa  the  inherent  power  of  the  court  to 
compel  tbe  examination  is  laid  down. 

JSehToeder  y.  Chicago,  B,  L  dt  P,  B,  Co,  47 
Iowa,  375. 

In  Kansas  the  power  to  grant  the  order  is 
declared  to  be  inherent. 

Atchson,  T.  db  8.  F.  B.  Co.  y.  Thul,  29  Kan. 
466.  44  Am.  Rep.  659. 

In  Michigan  the  power  to  grant  tbe  order  is 
inliereot. 

Oraret  y.  BaUls  Creek,  19  L.  R  A.  641.  95 
]dich.  266. 

In  Minnesota  it  is  held  that  the  court  had 
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the  power  to  compel  the  plaintiff  to  perform  a 
physical  act  in  the  presence  of  the  jury  to 
show  tbe  nature  and  extent  of  bis  injuries. 

Hatfield  v.  St  Paul  db  D.  B.  Co.  33  Minn. 
180,  53  Am.  Rep.  14. 

In  Missouri  the  power  to  grant  the  order  is 
inherent. 

Layd  v.  Hannibal  dk  St.  J.  R  Co.nZ  Mo.  509; 
Sidekum  v.  Wabash,  St.  L.  db  P.R  Co.  93  Mo. 
400;  Oioens  v.  Kantas  City,  St.  J.  dk  C.  B.  R 
Co.  95  Mo.  169;  Shepard  v.  Missouri  Pac.  R 
Co,  85  Mo.  629.  55  Am.  Rep.  390. 

In  Nebraska  the  power  to  order  the  exami- 
nation is  declared  to  exist  on  the  proper  facts 
being  shown. 

Stuart  Y.  Havens,  17  Neb.  211;  Sioux  City 
dt  P.  R.  Co.  Y.  Finlayson,  16  Neb.  578,  49  Am. 
Rep.  724 

In  New  York  the  power  to  grant  the  order 
is  denied. 

McQuigan  v.  Delaware,  L.  eft  W.  B.  Co.  14 
L.  R  A.  466. 129  N.  Y.  50. 

In  Ohio  the  court  has  the  power  to  grant  the 
order. 

Miami  db  M.  Tump.  Co.  y.  Baily,  37  Ohio 
St.  104. 

In  Texas  the  power  to  order  the  examina- 
tion where  the  ends  of  justice  require  it  is  de- 
clared to  be  inherent  but  within  the  discretion 
of  the  court. 

International  db  O.  N,  B.  Co.  Y.  Vndenoood, 
64  Tex.  463;  Missouri  Pac.  B.  Co,  v.  Johnson, 
72  Tex.  95. 

In  Wisconsin  the  power  to  grant  the  order  is 
held  to  be  inherent. 

White  Y.  Milwaukee  City  R  Co.  61  Wis. 
536,  50  Am.  Rep.  154. 

The  statute  compelling  a  physical  examina- 
tion of  the  plaintiff  will  act  as  a  potent  means 
of  preventing  injustice  by  enabling  the  courts 
to  learn  the  truth  in  regard  to  the  extent  of 
the  alleged  injuries. 

1  Taylor,  Ev.  6th  ed.  49,  citing  XI  Hebrews, 
1;  The  Tracy  Peerage,  10  Clark  &  F.  191;  Bob- 
erU  V.  ^'ew  York  Elev.  B.  Co.  18  L.  R  A.  499. 
128  N.  Y.  457. 

Mr.  Nelson  Smith,  for  respondent: 

Defendant  is  not  entitled  to  an  order  for  the 
physical  examination  of  the  plaintiff,  apart 
from  her  examination  as  a  witness,  at  the  in- 
stance of  tbe  defendant. 

In  the  absence  of  a  statute,  it  is  well  settled 
in  this  country  and  in  this  state,  by  tbe  decis- 
ions of  this  court  and  of  tbe  Supreme  Court 
of  the  United  States,  that  a  defendant  is  not 
entitled  to  a  physical  examination  of  tbe  per- 
son of  tbe  plaintiff  in  an  action  to  recover  dam- 
ages for  personal  injuries. 

McQuigan  Y.  Delaware,  L.  db  W,  B.  Co.  14 
L.  R  A.  466,  129  N.  Y.  50;  Union  Pac.  B. 
Go.  V.  Botsford,  141  U.  B.  250,  35  L.  ed.  734; 
Roberts  v.  Ogdensburgh  db  L.  G.  B.  Co  29 
Hun,  154;  Ntuman  Y.  Third  Ate.  B.  Co.  18 
Jones  &  S.  412;  bioux  City  db  P.  B.  Co.  v. 
Finlayson,  16  Neb.  678,  49  Am.  Rep.  724; 
Loyd  V.  Hannibal  db  St.  J.  B.  Co.  53  Mo.  515. 

Tbe  order  tbat  tbe  plaintiff  submit  to  a  pbys- 
ical  examination,  and  the  statute  upon  wbich 
it  is  founded,  would  violate  the  rights  of  the 
plaintiff,  secured  by  the  Federal  Constitution, 
to  sue  for  the  injuries  she  has  sustained,  and 
have  her  case  tried. 
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The  privileges  and  immunities  secured  to 
citizens,  and  the  prohibition  a^inst  any  state 
denying  to  any  person  within  its  Jurisdiction 
the  eqtud  protection  of  the  laws,  as  provided 
by  the  Federal  Constitution,  arts  4, 14,  secure 
to  every  person  the  right  to  sue  in  the  courts 
of  the  state,  and  have  the  case  tried. 

Corfield  y.  CoryeU,  4  Wash.  C.  0.  880; 
Siaughter-Eause  Cases,  83  IT.  S.  16  Wall.  75,  21 
L.  ed.  408;  JRe  Ah  Fong,  3  Sawy.  146;  Ward  v. 
Maryland,  79  U.  8.  12  Wall.  430,  20  L.  ed. 
452;  Pavl  v.  Virginia,  75  U.  8.  8  Wall.  180, 
19  L.  ed.  860;  Gould  &  Tucker's  Notes,  U.  S. 
Kev.  Stat  118,  where  a  collection  of  cases  will 
be  found. 

The  plaintifTs  right  to  sue  and  have  her 
case  tried  is  violated  by  this  order,  in  this: 

1.  It  directs  that  the  trial  of  her  action  shall 
be  stared  until  the  examination  is  made. 

2.  It  means  all  that  is  implied  by  it,  and 
there  is  implied  from  it  everything  which  will 
come  to  pass  if  the  examination  is  made.  It, 
therefore,  means  that  the  plaintiff  must  expose 
her  person  to  two  men  not  selected  by  herself; 
and  that  she  must  allow  these  men  to  touch 
and  handle  her  person  against  her  will. 

8.  Every  touching  of  the  person  by  another 
without  consent  is  a  battery,  and  every  bat- 
tery implies  an  insult.  Hence,  every  touch- 
ing is  an  assault  and  battery. 

Moak's  Underbill,  Torts,  297;  Union  Fat, 
B.  Co,  V.  Botsfard,  141 U.  8. 252,  85  L.  ed.  787. 

The  order  and  the  statute  upon  which  it  is 
based  are  not  within  what  is  called  the  "police 
power"  of  the  state. 

Neither  the  nation  nor  the  state  can,  under 
the  guise  of  exercising  the  police  power,  de- 
prive any  person  of  rights  secured  by  the 
Federal  Constitution. 

Boyd  V.  United  States,  116  U.  8.  616,  29  L. 
ed.  746 ;  Cooley,  Const.  L.  4th  ed.  715.  716; 
Smith  y.  Turner,  48  U.  8.  7  How.  283,  12  L. 
ed.  702;  Slaughter-Bouse  Oases,  88  U.  8.  16 
WaU.  86,  21  L.  ed.  394. 

The  adjudications  of  this  court  in  what  has 
been  said  and  implied  have  already  gone  far 
enough  to  show  the  meaning  of  the  right  of 
liberty,  as  secured  by  the  Constitution,  to  be 
all  that  we  have  claimed  for  it. 

Pe^  V.  Marx,  99  N.  Y.  886, 52  Am.  Rep. 
84;  Berthoffy.  0*Beillv,  74  N.  Y.  515,  30  Am. 
Rep.  823;  Be  Jacobs,  98  N.  Y.  98, 50  Am.  Rep. 
686. 

Assuming  that  a  person  may  be  deprived  of 
the  right  to  sue  in  the  courts  by  due  process  of 
law,  we  submit  that  the  order  directing  the 
physical  examination  is  not  "due  process  of 
law,"  and  is,  in  its  nature,  an  extra  Judicial 
proceeding. 

Tayl&r  v.  P&rter,  4  Hill,  140,  40  Am.  Dec. 
274;  Hurtado  v.  Oalififrnia,  110  U.  8.  621,  28 
L.  ed.  234;  White  v.  White,  5  Barb.  481. 

The  inspection  in  suits  for  nullity  of  a  mar- 
riage contract,  on  the  ground  of  impotence, 
htm  no  analogy  to  the  physical  examination 
ckiimed  in  actions  for  personal  injuries. 

Bishop,  Mar.  Div.  A  Sep.  ed.  1891,  ^  308. 

O'Brien,  J.,  delivered  the  opinion  of  the 
eourt: 

The  complaint  in  this  action  alleges  that  in 
the  month  of  October,  1892,  the  plaintiff,  a 
young  girl  then  under  age,  was  a  passenger 


upon  one  of  the  defendant's  trains,  and  that 
she  was  seriously  injured  by  reason  of  a  colli- 
sion, such  injury  affecting  the  spinal  column 
and  whole  nervous  system.  These  allegations 
were  put  in  issue  by  the  answer.  The  defend- 
ant obtained  an  order  from  one  of  the  judges 
of  the  court  in  which  the  action  was  pendinc, 
directing  the  plaintiff  to  appear  before  a  ref- 
eree named  in  the  order,  at  her  residence,  at  a 
date  designated,  and  then  and  there  submit  to 
a  physical  examination  in  respect  to  the  nature 
and  extent  of  the  injuries  claimed,  to  be  con- 
ducted by  two  medical  experts  named,  in  their 
presence,  and  in  the  presence  of  such  women 
as  she  might  desire  to  have  present,  but  not  in 
the  immediate  presence  of  the  referee,  unless 
the  plaintiff  should  so  elect  The  general  term 
reversed  this  order  and  this  appeu  brings  the 
questions  here  for  review.  The  ground  upon 
which  the  order  was  reversed  is  that  the  de- 
fendant was  not  entitled  to  an  order  for  such 
an  examination,  except  at  the  time  of  granting 
an  order  for  her  examination  as  a  witness  or  a 
party  before  the  trial,  and  that  a  separate  phys- 
ical examination  alone  is  not  authorized.  On 
the  argument  before  us  in  support  of  this  re- 
versal, the  learned  counsel  for  the  t>laiotiff 
does  not  rest  the  case  wholly  upon  the  reasons 
given  by  the  general  term,  but  attacks  the  stat- 
ute as  in  conflict  with  the  federal  and  state 
constitutions.  He  insists  that  such  conflict 
arises  from  the  fact  that  the  plaintiff  is  re- 
c^uired,  as  a  condition  of  prosecuting  her  ac- 
tion in  the  courts,  to  expose  her  person  against 
her  will;  tbat  the  statute,  in  effect,  deprives 
her  of  the  sacredness  and  privacy  of  her  own 
person,  and  of  her  liberty  and  natural  rights 
and  the  equal  protection  of  the  laws.  The  ar- 
gument, though  perhaps  novel,  is  not  without 
interest  on  account  of  the  ideas  advanced  and 
the  manner  of  their  presentation.  In  the  view 
we  take  of  the  questions  involved  In  the  ap- 
peal, it  will  not  be  necessary  to  follow  the  dis- 
cussion. The  statute  enacts  a  rule  of  proced- 
ure, the  purpose  of  which  is  the  discovery  of 
the  truth  in  respect  of  certain  allegations  which 
the  plaintiff  has  presented  for  judicial  investi- 
gation in  the  courts  of  justice.  It  prescribes  a 
method  of  aiding  the  court  and  jury  in  the  cor- 
rect determination  of  an  issue  of  fact  raised  by 
the  pleadings,  and,  as  it  seems  to  me,  does  not 
violate  any  of  the  express  or  implied  restraints 
upon  legislative  power  to  be  found  in  the  funda- 
mental law.  But,  in  regard  to  the  meanini^ 
and  construction  of  the  statute,  I  think  the 
court  below  was  entirely  correct.  The  general 
purpose  of  the  enactment  was  to  change  a  rule 
of  the  common  law  which  had  recently  been 
assorted  by  the  highest  court  and  bv  this  court. 
Union  Pac.  R.  Co.  v.  Botrford^  141  U.  S.  250, 
35  L.  ed.  734;  McQuigan  v.  Delaware,  L.AW. 
B.  Co.  129  N.  Y.  60.  14  L.  R.  A.  466. 

It  Lb  not  necessary,  in  this  case,  to  insist  that 
the  statute  should  be  subjected  to  a  strict  con- 
struction, but  certainlv  it  ought  to  receive  a 
construction  that  would  make  it  fair  and  rea* 
sonable  in  its  operation.  By  chapter  721  of 
the  Laws  of  1893,  section  873  of  the  Code  of 
Civil  Procedure  was  amended  by  inserting  the 
following  provision  in  the  middle  of  that  sec- 
tion: '*In  everv  action  to  recover  damages  for 
personal  injuries,  the  court  or  judge,  in  grant- 
ing an  order  for  the  examination  of  the  plain- 
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tiff  before  trial,  may,  If  the  defendant  apply 
therefor,  direct  that  the  plaintiff  submit  to  a 
physical  examination  by  one  or  more  ptajfii- 
dans  orsurfreons  to  t>ede8ienated  by  the  court 
or  judge,  and  such  examination  shall  be  had 
and  made  under  such  restrictions  and  direc- 
tions as  to  the  court  or  Judge  shall  seem  proper. 
Id  every  action  brought  to  recover  damages  for 
personal  injuries,  where  the  defendant  shall 
present  to  the  court  or  judge  satisfactory  evi- 
dence that  he  is  ignorant  of  the  nature  and  ex- 
tent of  the  injuries  complained  of,  the  court  or 
judge  shall  order  that  such  physical  examina- 
tion be  made."  The  learned  counsel  for  the 
plaintiff  contends  that,  under  the  section  as 
now  amended,  the  physical  examination  is  not 
authorized  apart  from,  or  independent  of,  the 
examination  before  trial,  while  the  learned 
counsel  for  the  defendant  contends  that  the 
second  clause  of  the  amendment  provides  for 
a  mere  physical  examination,  distinct  and  apart 
from  the  other  words  of  the  amendment,  and 
from  the  preceding  or  subsequent  sections  of 
the  Code.  In  other  words,  he  separates  this 
clause  from  the  rest  of  the  section,  and  from 
the  other  section  relating  to  examinations  of 
parties,  and  insists  that  it  contains  within  itself 
everything  necessary  to  its  execution  as  an  in- 
dependent enactment.  I  take  it  to  be  a  settled 
rule  of  statutoiT  construction  that  an  original 
Btalute,  with  all  its  amendments,  must  be  read 
together  and  viewed  as  one  act  passed  at  the 
same  time.  Goldman  v.  Kennedy,  49  Hun, 
157.  No  part  of  the  original  or  the  amend- 
ment is  to  be  held  inopet alive  if  they  can  all 
be  made  to  stand  and  work  together.  I  assume 
that  bad  section  878,  as  now  amended,  been 
originallv  enacted  in  its  present  form,  no  one 
would  claim  that  it  should  then  receive  the 
coDittruction  now  claimed  in  behalf  of  the  de- 
fendant; and  yet  we  should  read  it  and  the 
other  sections  on  the  same  subject  as  if  they 
had  been  passed  in  this  present  form  at  the 
•ame  time. 

But  the  most  serious  objection  to  the  defend- 
ant's construction  is  that,  under  it,  it  would  be 
utterly  impossible  to  attain  the  end  which  the 
legislature  had  in  view,  and  it  would,  in  fact. 
defeat  every  practical  and  useful  object  sought 
to  be  accomplished.  The  section,  as  amended, 
provides  that  the  examination  shall  be  had  be 
fore  the  judge  or  a  referee;  and  a  referee  was 
actually  appointed  in  the  order,  and  the  plain- 
tiff directed  to  appear  before  him.  For  what 
purpose?  If  the  defendant's  construction  be 
correct,  he  could  not  administer  an  oath  to  any 
one,  or«8k  a  single  question,  or  make  any  re- 
port of  the  proceeding.  He  could  not  even  be 
present  at  the  examination  unless  the  plaintiff 
required  it.  The  plaintiff  might  stand  mute 
aud  no  one  could  compel  her  to  answer  a  single 
qnestioD  put  by  the  medical  experts  or  any  one 
else.  The  experts  are  not  required  to  reduce 
aoytbing  to  writing  or  make  anv  report  to  the 
court,  and  do  provision  is  made  for  a  record 
by  any  one.  All  the  defendant  can  get  from 
the  proceeding  upon  this  construction  is  an  op 
portuiiily  to  have  two  physicians  inspect  the 
plaintiff's  person  as  to  any  exiernal  marks  or 
•ymptoius  of  injury  or  disease,  for  the  purpose 
of  enabling  them  to  testify  at  the  trial,  it  may 
be  years  afterwards.  The  defendant's  counsel 
eanoot  even  know  in  advance  of  the  trial  what 
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testimonv  the  experts  can  give,  whether  for  or 
against  him,  unless,  after  an  appointment  by 
the  court,  they  should  volunteer  to  disclose  to 
him  the  results  of  their  observation,  and  this 
might  not  be  regarded  as  entirely  proper  od 
their  part,  as  they  were  in  some  sense  officer? 
of  the  court,  or,  at  all  events,  impartial  as  be- 
tween the  parties, — a  character  that  they  should 
preserve  in  order  to  give  to  their  testimony 
much  weight  at  the  trial,  so  that,  when  the 
proceedings  are  finished,  practically  nothing 
has  been  accomplished.  The  parties  have  not 
advanced  much  in  the  process  of  discovering 
where  the  truth  is.  They  are,  for  all  practical 
purposes,  just  where  they  started. 

Moreover,  how  is  it  possible  for  medical  ex> 
perts  to  make  a  physical  examination  in  a  case 
like  this,  or  indeed  in  any  case,  by  merely  ob- 
serving the  external  marks  or  indications  of 
personal  injury  or  disease?    The  term  itself 
implies  not  only  such  observation,  but  an  in- 
quiry, by  means  of  questions  and  answers,  as 
to  the  cause,  nature,  character,  and  extent  of 
the  disability.     Mere  external  appearances  are, 
in  themselves,  of  no  consequence  unless  identi- 
fied and  connected  with  the  accident  as  th» 
cause,  and  hence  disclosures  sucL  as  ordinarily 
occur  between  patient  and  physician  must  nee- 
essarily  accompany  the  inspection  of  the  in- 
jured parts.    It  is  clear,  I  think,  that  such  an 
examination  as  the  statute  contemplates  can 
never  be  obtained  under  the  defendant's  con- 
struction.    It  must  be  held  that  the  legislature 
int'^nded  to  enact  some  useful  and  practical 
rule  in  the  administration!of  justice,  that  would 
promote  the  discovery  of  truth,  and  not  to  do 
a  vain  thing.    In  order  to  reach  this  simple  and 
just  result,  all  we  need  to  do  is  to  read  th» 
amendment  as  a  part,  only,  of  the  general 
scheme  prescribed  by  the  code  for  the  exami- 
nation of  parties  before  trial.    In  onier  to  giv» 
even  color  to  the  other  view,  it  must  be  de- 
tached from  the  context  and  from  all  its  sur- 
roundings, and  read  as  if  it  stood  alone,  in 
disregard  of  settled  rules  of  construction.    Not 
only  that,  but  we  must  reject  provisions  of  th» 
same  section,  of  the  plainest  import,  as  wholly 
inapplicable  to  this  particular  examination. 
The  statute  bas,  in  terms,  provided  that  the 
physical  examination  shall  be  procured  in  the 
same  way  and  as  part  of  an  examination  of 
the  party  before  trial,  and  in  that  way  only 
can  the  object  and  purpose  of  the  amendment 
ever  be  attained.     This  construction  gives  ef- 
fect to  every  word  of  the  section  as  amended, 
and  is  in  harmony  with  the  sections  immedi- 
ately preceding  and  following  it.    Then  the 
referee  becomes  something  more  than  a  mere 
spectator  at  an  idle  ceremony.     He  may  take 
the  plaintiff's  testimony  upon  the  issue,  and 
report  to  the  court.     He  has,  of  course,  power 
to  administer  an  oath  and  to  authenticate  the 
proceedings,  and  the  plaintiff  is  bound  to  ap- 
pear before  him,  and  answer  all  proper  ques- 
tions with  respect  to  the  nature  and  extent  of 
the  injuries,  whether  framed  by  the  medical 
experts  from  their  own  examination,  or  by  the 
counsel  present.    It  becomes  a  fair  struggle 
for  truth,  and  both  parties  may  participate. 
The  record  of  the  examination  is  placed  on  file, 
qnd  both  sides  know  what  must  be  met  if  it  is 
introduced  in  evidence,  as  it  may  be.    The 
statute  upon  this  construction  might  be  a  val- 
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uable  acoessioD  to  the  rales  for  administerlDg 
justice,  and  not  an  instrument  to  be  used  by 
one  party  to  surprise  his  antagonist  at  the  trial, 
or,  in  some  cases,  possibly  himself.  That  this 
is  the  fair  and  reasonable,  and  indeed  the  nec- 
essary, construction  of  the  section  as  it  now 
stands,  I  cannot  doubt.  Moreover,  the  other 
view  would,  in  the  end,  be  most  unfortunate 
for  the  defendant  and  parties  situated  as  the 
defendant  Is.  We  know  that  in  actions  of  this 
character,  brought  by  women  against  corpora- 
tions, considerations  sometimes  influence  the 
Jiinr,  other  than  those  growing  out  of  the  law 
and  the  facts  applicable  to  the  case.  When 
facts  are  found  upon  conflicting  evidence,  and 
damages  assessed,  the  accuracy  of  the  mental 
process  upon  which  the  jury  acted  cannot  or- 
dinarily be  reviewed.  It  is  not  desirable  to 
increase  the  chances  of  injustice  by  adding 
new  elements  that  are  liable  to  be  used  at  the 
trial  against  corporations  in  this  class  of  actions. 
Mr.  Justice  Gray,  in  the  Supreme  Court  of  the 
United  States,  in  the  case  of  Union  Pae,  R.  Co. 
▼.  Botrford,  supra,  remarked  that:  "The  in- 
violability of  the  person  is  as  much  invaded  by 
a  compulsory  stripping  and  exposure  as  by  a 
blow.    To  compel  any  one,  and  especiaUy  a 


woman,  to  lay  bare  the  body,  or  to  submit  it 
to  the  touch  of  a  stranger,  without  lawful  au- 
thority, is  an  indignity,  an  assault,  and  a  tres- 
pass. This  amendment  has  changed  the  law, 
but  it  is  not  so  certain  that  it  will  ever  change 
the  general  sentiment  of  mankind  which  was 
expressed  in  that  remark.  The  power  con- 
ferred by  the  amendment  shoum  never  be 
used  in  such  a  way  as  to  leave  any  doubt  as  to 
the  fairness  and  good  faith  of  the  proceeding, 
otherwise  it  may  prove  to  be  a  sword  instetul 
of  a  shield.  It  should  be  a  fair  and  open  in- 
quiry after  truth,  in  which  both  sides  are  or 
may  be  participants.  If  it  is  used  only  for  the 
purpose  of  enabling  the  defendant  to  prepare 
expert  witnesses  to  give  testimony  at  the  trial 
it  will  be  hardly  possible  to  keep  the  fact  from 
the  iury,  and  it  is  easy  enough  to  see  how  such 
an  element  in  the  case  might  be  used  to  excite 
sympathy,  stimulate  prejudices,  and  in  some 
cases  possibly  to  enhance  damages. 

The  order  appealed  from  should  be  affirmed, 
with  costs. 

All  concur,  except  Earl*  Finch,  and  Bart- 
lett»  JJ.,  dissenting. 
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WESTERN  UNION   TELEGRAPH   CO., 

Appi., 

i Minn. ) 

*!•  A  meesaipe  delivered  to  the  defen- 
dant for  transmieeionifvas  written  on 
one  of  its  blanlzB*  upon  wbloh  were  pnnted 
the  following'  conditions:  (1)  That  the  oompany 
would  not  be  liable  for  mistakes  or  delays  in  the 
traDBmissloD  or  deUvery  or  for  nondelivery  of 
the  messafre  beyond  the  sum  paid  for  sending  the 
same,  unless  tbe  messafre  was  ordered  repeated; 
(2)  that  tbe  company  would  not  be  liable  for  dam- 
ages in  any  case  where  the  claim  was  not  pre- 
sented within  sixty  days  after  the  message  was 
filed  witb  tbe  company  for  transmlsslen.  Tbe 
company  neglected  to  transmit  tbe  message  at 
alU  and  the  addressee  brougbt  an  action.  Held, 
that  these  conditions  were  unreasonable  and  in- 
applicable. 

8*  In  an  action  wk^^Biiust  a  telegrraph 
company  for  Hailing  to  transmit  and 

deliver  a  menage,  damages  for  mental  sulfer- 
ing  cannot  be  recovered. 

Zm  The  common*lainr  mle  In  this  respect  is 
not  changed  by  Laws  ItiSS,  cbap.  806.  entitled  ^*An 
act  to  regulate  the  businesB  of  operating  (aie- 
gxaph  lines,**  eta 

(July  17,  UMJ 
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APPEAL  by  defendant  from  an  order  of  the 
District  Court  of  Ramsey  County  refus- 
ing a  new  trial  after  verdict  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  damafres  for 
defendant's  failure  to  transmit  and  deliver  a 
telegraph  message.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Geor^^  H.  Fearone*  with  Mesart^ 
FergpuK>n  &  KneelancU  for  appellant: 

The  condition  requiring  presentation  of 
claim  within  sixty  days  is  not  unreasonable. 

Cole  ▼.  Western  U.  Teleg.  Co.  88  Minn.  237; 
Leiois  y.  Great  Western  B.  Co.6  Hurlst  &  N. 
867;  Southern  Exp.  Co.  v.  CaldtoeU,  88  U.  8. 31 
Wall.  264,  22  L.  ed.  556;  Weir  v.  Adams  Erp. 
Co.  6  Phila.  855;  United  States  Btp.  Co.  ▼.  Ear- 
n«.  51  Ind.  127. 

Where  the  sender  has  made  use  of  a  message 
blank  the  conditions  incorporated  therein  are 
brought  home  to  him  and  deemed  to  have  re- 
ceived his  consent. 

Cole  V.  Western  U.  Teleg.  Co.  supra;  Beimann 
T.  Western  U.  TeUg.  Co.  57  Wis.  562:  Breese  ▼. 
United  States  Teleg.  Co.  48  N.  Y.  133,  8  Am. 
Rep.  526;  Young  v.  Western  U.  Tdeg.  Co.  66  N. 
Y.  168;  Kiley  v.  Western  U.  Tekg.  Co.  109  N. 
Y.  281;  TFby  V.  Western  U.  TOeg.  Co.  62  Pa.  83, 
1  Am.  Rep.  887;  Bedpath  y.  Western  U.  Tdeg. 
Co.  112  Mass.  71;  GrinneU  v.  Western  U.  Tdeg. 
Co.  118  Mass.  299.  18  Am.  Rep.  485;  Western 
U,  Teleg.  Co.  t.  Carew,  15  Mich.  525;  Sehfcart9 
▼.  Atlantic  d  Pacific  Teleg.  Co.  18  Hun,  157; 
Western  U.  Teleg,  Co.  v.  Dunfield,  11  Colo.  385; 
Beasle^  T.  We^em  U.  Teleg.  Co.  89  Fed.  Rep.  181; 


Nora— In  oonneotkni  with  tbe  very  full  ool- 
lection  of  authorities  upon  the  question  of  damages 
for  mental  anguish,  see  the  note  to  Western  U. 
Teleg.  Co.  ▼.  Rogers  (If  iss.)  18  L.  B.  A.  868,  and  the 
subsequent  oases  of  Wiloox  y.  JUobmood  A  D.  B. 
85L.R.A. 


Oo.(U.  &  a  C.8. 0 17  L.  B.A.  804:  Oonnell  ▼.Western 
U.  Teleg  Go.  (Mo.)  SO  L.  R.A.  172;  Western  U.  Teleff. 
Oo.  ▼.  Wood  (U.  &  C.  a  Tex.)  21 L.  B.  A.  708;  Inter* 
national  Ooean  Teleff.  Oo4v.  Saundens  (FlaJ  a  L.  B» 
A.81fl. 


bfe  also  28  L.  R.  A.  72;  32  L.  R.  A.  735;  33  L.  R.  A.  404:  34  L.  R.  A.  492:  89 
L.  R.  A.  463;  45  L.  R.  A.  160. 
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TVestem  U.  Teleg,  Co.  ▼.  DongJierty,  11  L.  R 
.A  102.  54  Ark.  221;  Sherrill  v.  Western  U, 
TeUn.  Co.  109  N.  C.  527;  Hill  v.  Western  U, 
Tclcq.  Co.  85  Ga.  425;  Aiken  v.  We*tem  TJ.  Teleg. 
<  o,  5  S.  C.  N.  S.  858;  I^ester  v.  Western  U.  Teleg, 
Co.  84  Tex.  318;  MamngaU^.  Western  U.  Teleg. 
Co  17  Mo.  App.  257. 

Mental  anguish  alone  claimed  to  have  been 
«ufifered  from  the  negligent  failure  by  a  tele- 

f^raph  company  to  perform  a  contract  to  de- 
iver  a  message  there  being  no  suggestion  of 
malice,  fraud,  deception, or  the  like  in  the  case, 
is  not  a  basis  for  recoverable  damages. 

At  common  law  no  such  principle  was^ever 
recognized. 

Lynchy.  Knight,  9  H.  L.  Caa.  577;  Hamlin 
-V.  Great  N(yrthem  R,  Co,  1  Hurlst.  &  N.  408; 
Hobbs  V.  London  dt  8.  W,  R  Co.  L.  R  10  Q. 
B.  Ill;  Wood's  Mayne,  Damages,  pp.  74,  75. 

Mental  suffering  alone,  unconnected  with 
-any  other  injury  to  the  person,  will  not  sup- 
poTt  an  action. 

S  Sutherland,  Damages,  715;  Walsh  t.  Chi- 

^eago,  M.  ^  St.  P.  B.  Co,  42  Wis.  28,  24  Am. 

Rep.  876;  Brown  v.  Chicago,  M.  dt  St.  P.  B.  Co. 

^4  Wis.  42,  41  Am.  Rep.  41;  Canning  v,  WiU- 

damstoten,  1  Cush.  451;  Johnson  v.  Wells,  Far- 

4fo  A  Co,  6  Nev.  224,  8  Am.  Rep.  245;  Meidd  v. 

.A-nthis.  71  111.  241;  OldfleldY,  ifewTork  &H,  B, 

Co.  14  ^.  Y.  810;  TUUyy,  Hudson  Bitter  B.  Co, 

29  N.  T.  262,  86  Am.  Dec.  297;  Dorrah  v.  lUi- 

^nois  Cent.  B,  Co,  65  Miss.  14;  Wyman  v.  Lea- 

<ntt,  71  Me.  227,  86  Am.  Rep.  808;  Bovee  v. 

Danville,  53  Vt.  188;  Paine  v.  Chicago,  R  L  d 

«P  .B.  to,  45  Iowa,  569;  Indianapdis  d  St.  L. 

R,  Co.  V.  StahUs,  62  111.  818;  Freese  v.  TWpp, 

^O  DL  496;  Jock  y.  Dankwardt,  85  111.   881; 

J3alina   v.  Trosper,  27  Kan.   544;  Coioden  v. 

Wright,  24  Wend.  429,  85  Am    Dec.  638;  Cot>- 

•ington  Street  B.  Co,  y.  Packer,  9  Bush,  455,  15 

Am  Rep.  725;  Clinton  v.  Laniug,   61  Mich. 

.85i5;  Hyatt  y.   Adams,  16  Mich.  180;  Hunt  y. 

Wotton,  T.  Raym.  239;  Trigg  y.  St.  Ixmis,  K. 

<7.  A  iV.  B.  Co,  74  Mo.  147.  41  Am.  Rep.  806; 

irUmington  y.  Sn.ithers,  2  Car.  &  P.  292;  Ken 

non  y.  Qilmer,  181  U.  8.  22,  88  L.  ed.  110; 

Wilcox  V.  Biehmond  dk  D,  B  Co.  17  L.  R.  A. 

«04,  8  U.  8.  App.  118,   52  Fed.   Rep.  264;  2 

<?reeDl  Ey.  §  267;  2  Wood,  Railway  Law,  pp. 

1288,  1239;  1  Harris,  Damages  by  Corp.  §  223; 

X'ifrce,  Railroads,  ed.  1881,  802. 

So  in  cases  of  mere  mental  effects  such  as 
-fright,  annoyance,  and  the  like. 

Ewing  y.  Pittsburgh,  C.  C.  d  St.  L.  B,  Co. 
14  L.  R  A.  666,  147  Pa.  40;  Atchison,  T.  d  S. 
jr,  R  Co,  y.  McQinnis,  46  Kan.  109;  VictoHan 
R  Comrs,  v.  Covltas,  13  App.  Cas.  222;  Owen 
-V.  Eenman,  1  Watts  &  8.  548,  87  Am.  Dea 
481;  Bparhawk  y.  Union  Pass.  R  Co.  HFsl. 
401. 

Mentail  distress  and  anxiety  which  may  be 

proved  in  actions  for  personal  injunes  is  con- 

-fioed  to  such  as  is  connecied  w  tb  the  bodily 

injury,  and  is  fairly  and  reasonably  the  plain 

•«OD8equence  of  such  injury. 

Keyes  y.  Minneapolis  dSt.L.R  Co,  86  Minn. 
»0. 

Wherever  the  rule  of  damages  is  compensa- 
tion   there  can  be  no  recovery  for  wounded 
feelings  or  anything  else   which  cannot   be 
-measured  by  money  and  satisfied  by  pecuniary 
lecompense. 

Te^fer  y.  ybrthern  R  Co.  80  N.  J.  L.  188; 
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Milwaukee  d  St,  P.  B.  Co.  v.  Arms,  91  U.  8. 
489,  23  L,  ed.  374;  Ke^^es  v.  Minneapolis  d  SL 
L  B.  Co.  36  Minn.  294;  UutcHns  v.  St,  Paul^ 
M,  d  M.  B.  Co,  44  3Iinn.  5;  Ounderson  y. 
Northxoestem  Elevator  Co.  47  Minn.  161;  Inter- 
national Ocean  Teleg.  Co.  v.  Saunders,  21  L. 
R  A.  810,  32  Fla.  434. 

The  same  rules  measure  the  damages  recoy- 
erable  against  telegraph  companies  as  against 
railroad  companies  and  others  without  discrim- 
ination. 

Candee  y.  Western  U,  Teleg.  Co.  84  Wis.  471, 
17  Am.  Rep.  462;  Gray,  Communications  by 
Telegraph,  p.  147;  Western  U.  Teleg,  Co.y.  Ham- 
ilton, 50  Ind.  181;  Logan  v.  Western  U,  Teleg. 
Co.  84111.  468;  BusseU  v.  Western  V.  Teleg.  Co. 
8  Dak.  316;  West  y.  Western  U.  Teleg.  Co.  39 
Kan.  93. 

The  first  innoyation  (and  one  which  has 
neyer  been  approved  outside  of  this  country) 
was  made  in  Texas  in  1881,  in  the  case  of — 

So  Belle  y.  Western  U,  Teleg.  Co.  65  Tex.  808, 
40  Am.  Rep.  805. 

In  1888  the  question  again  came  before  the 
Texas  court  in  two  suits  on  the  same  transac- 
tion. In  the  suit  by  the  sender,  it  was  held 
that  there  might  be  a  recovery  on  the  theory 
of  exemplary  damages;  and  in  the  suit  by  the 
sendee,  that  there  could  be  no  recovery.  The 
So  BeUe  Case  was  oyerruled,  the  court  saying: 
"It  cannot  be  sustained  upon  principle  nor 
upon  authority.  ...  In  no  case  has  it  eyer 
been  held  that  mental  anguish  alone,  unaccom- 
panied by  an  injury  to  Uie  person,  afforded  % 
ground  of  action.** 

Oulf,  C.  d  S.  F.  B.  Co.  y.  Levy,  59  Tex.  568, 
46  Am.  Rep.  278. 

In  the  case  of  Western  XT,  Teleg.  Co,  y. 
Cooper,  1  L.  R  A.  728,  71  Tex.  507.  the  court 
held  that  there  might  be  a  recovery  for  mental 
anguish  from  the  nondelivery  of  a  message 
reading  "Josephine  sick." 

But  In  the  next  case  it  was  held  that  in  order 
to  subject  a  telegraph  company  to  this  extraor- 
dinary liability,  the  message  must  disclose 
some  close  relationship  between  the  parties. 

Western  IT,  Teleg.  Co.  y.  Brawn,  2  L.  R  A« 
766,  71  Tex.  723. 

In  the  next  case  it  was  held  further  neces- 
sary that  the  company  should  have  notice  "of 
the  peculiar  conditions  and  circumstances 
which  rendered  the  prompt  performance  of 
more  than  ordinary  importance." 

Western  U.  Teleg.  Co.  v.  Simpson,  73  Tex. 
422. 

In  its  efforts  to  escape  the  evils  flowing  from 
the  Pandora's  box  it  had  opened,  the  court 
undertook  to  further  limit  its  ruling. 

BoweU  y.  Western  U,  Teleg,  Co.  75  Tex.  26. 

In  the  next  case  practically  all  limit  was  dis- 
carded. 

Western  IT,  Teleg,  Co.  y.  Adams,  6  L.  R.  A. 
844,  75  Tex.  531. 

At  the  same  time  it  was  held,  howeyer,  that 
a  telegram,  "Come  on  first  train;  bring'Fer- 
dinand:  his  father  very  low,"  did  not  apprise 
the  company  that  mental  anguish  would  result 
from  a  failure  to  promptly  deliver  it. 

Western  U.  Teleg,  Co.  v,  Kirkpatriek,  76  Tex. 
217. 

A  verdict  rendered  under  this  doctrine  much 

impressed  the  court  that  its  effect  was  ''to  al- 

I  low  the  plaintiff  to  coin  his  tears  into  silyei 
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dollars,"  but  it  did  not  feci  itself  at  liberty  to 
•et  the  same  aside. 

Western  U.  Tdeg,  Co.  v.  Boeentreter,  80  Tex. 
406. 

Id  1S92  tbe  court  was  called  upon  to  apply 
the  same  doctrine  to  a  railroad  company,  and 
it  declared  that  cases  in  which  such  damages 
are  recoverable  "are  exceptional.  As  a  rule, 
mental  suffering  is  not  an  element  of  the  dam- 
ages which  are  recoverable  for  breach  of  a  con- 
tract, or,  in  an  action  for  a  tort,  founded  upon 
%  ri^ht  growing  out  of  a  contract.'' 

BcOe  V.  Bonner,  14  L.  R  A.  886.  82  Tex.  88. 

The  doctrine  of  these  cases  has  gained  recog- 
nition in  Indiana,  Kentucky,  and  l^orth  Car- 
olina. 

It  has  also  been  recognized  in  a  'qualified 
sense  in  Alabama,  and,  uirgely  under  the  in- 
fluence of  a  local  statute,  in"  Tennessee,  with  a 
vigorous  dissent. 

On  the  other  hand,  the  correctness  of  these 
cases  has  been  denied  and  the  fallacies  of  their 
reasoning  carefully  pointed  out. 

Western  U.  TeHeg,  Co,  v.  Rogers,  18  L.  R  A. 
869,  68  Miss.  748;  Chapman  v.  Western  U, 
Teleg,  Co.  17  L.  R  A.  480.  88  Ga.  763;  Russell 
V.  Western  U.  Teleg.  Co,  8  Dak.  815;  West  v. 
Western  U,  Teleg.  Co.  89  Kan.  98;  Connell  v. 
Western  U,  Teleg.  Co.  20  L.  R.  A.  172,  116  Mo. 
84;  International  Ocean  TtUg.Co.  v.  Saunders, 
21  L.  R  A.  810.  82  Fla.  484;  Newman  v.  West- 
ern U.  Teleg.  Co,  64  Mo.  App.  434;  Summerfield 
V.  Western  U.  Tdeg.  Co.  (Wis.)  Jan.  .SO.  1894; 
Morgan  ▼.  Western  U.  Teleg.  Co.  (Ark.)  Feb. 

And  every  federal  court  before  which  the 
question  has  arisen. 

Chase  v.  Western  U.  Teleg.  Co.  10  L.  R  A. 
464,  44  Fed.  Rep.  554  (Arkansas);  Craioson  v. 
Western  U.  Teleg.  Co.  47  Fed.  Rep.  544 
(Georgia);  Tyler  v.  WesUm  V.  Tdeg.  Oo.  64 
Fed.  Rep.  634  (Virginia);  Kester  v.  Western  XT. 
Teleg.  Co.  56  Fed.  Rep.  603  (Ohio);  Oahan  v. 
Western  U.  Teleg.  Co.  69  Fed.  Rep.  483  (Min- 
nesota); Western  U.  Teleg.  Co.  v.  Wood,  67 
Fed.  Rep.  471,  U.  S.  Cir.  Ct.  App.  Term  1898. 

Telegraph  companies  are  within  the  rule 
which  protects  from  damages  which  cannot 
reasonably  be  supposed  to  have  been  in  the 
contemplation  of  both  parties  when  they  made 
the  contract. 

Beavpre  v.  Pacific  A  Atlantic  Teleg.  Co.  21 
Minn.  156,  and  cases  cited;  Thompson.  Elec- 
tricity, chap.  2,  art.  1;  Western  U.  Tdeg.  Oo. 
▼.  Comwdl,  2  Colo.  App.  491;  Western  U. 
Tdeg.  Co.  v.  Hall  124  U.  S.444,  81  L.  ed.  479, 
and  cases  cited;  Howard  v.  Btilltoell  db  B.  Mfg. 
Co.  189  U.  8.  199,  85  L.  ed.  147;  Leonard  y. 
Beaudry,  80  Mich.  168;  Cahn  v.  Western  U. 
Tdeg.  Co.  2  U.  8.  Anp.  24.  48  Fed.  Rep.  810; 
1  Kent,  Com.  477.  490;  Co.  Litt.  288  ft,  §  486; 
AUsop  y.  AUtop,  6  Hurlst.  &  N.  684;  Johnson 
T.  WeUs,  Fargo  dfe  Co.  6  Nev.  224,  8  Am.  Rep. 
2iSuMunro  v.  Paeifie  Coast  Dredging  db  Bee- 
lamaOon  Go.  84  Cal.  615;  Louisville  dk  N.  R, 
Oo.  V.  Blacker,  86  Tenn.  848. 

The  following  cases  uphold  the  rule  that 
mental  anguish  alone  is  not  an  element  of 
damages : 

Federal  decisions:  Arkansafi — Crawson  v. 
Western  U.  Tdeg.  Oo.  47  Fed.  Rep.  644; 
Georgia— C%7<tf  v.  Western  U.  Teleg.  Co.  10  L. 
R  A.  464,  44  Fed.  Rep.  664;  Kansas— C7aft6  y. 
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WesUm  U.  Teleg.  Co.  U.  B.  Dist.  Ct  Kan^ 
1888;  Minnesota— ^aA/in  y.  Wesitem  U.  Tdeg, 
Co.  59  Fed.  Rep.  483;  OhiKy—Kester  y.  Weeten^ 
IT.  Tdeg.  Co.  65  Fed.  Rep.  608;  Texas—  We$t^ 
em  U.  Tdeg.  Co.  y.  Wood,  67  Fe«».  Rep.  471;. 
Virginia— TVfer  y.  Western  U.  Tdeg.  Go.  54r 
Fed.  Rep.  694;  Wilcox  y.  Richmond  db  D.  R. 
Co.  17  L.  R.  A.  804,  8  U.  S.  App.  118,  6a 
Fed.  Rep.  264. 

State  decisions:  Dakota — Russdl  y.  Westerj^ 
U.  Teleg.  Co.  8  Dak.  815;  Florida— i«fer no- 
tional  Ocean  Tdeg.  Co.  v.  Saunders,  21  L.  R 
A.  810.  82  Fla.  484;  Georgia— CAapm/?n  y. 
Western  U.  Tdeg.  Co.  17  L.  R  A.  480,  88  Ga. 
768;  Kansas— FiM*  v.  Western  U.  Teleg.  Co.  8» 
Kan.  98;  Balina  y.  Trosper,  27  Kan.  644;  Mis- 
sissippi-Fet^arn  U.  Teleg.   Co,  y.  Rogers.  IS- 
L.  R  A.  869,  68  Miss.  748;  Maine—  Wyman^ 
y.  Leawtt,  71  Me.  227,  86  Am.  Rep.  808;   Mis- 
souri — Connell  y.  Western  U.  Tdeg.  Co.  20  h^ 
R  A.  172,  116  Mo.  84;  Bpohn  y.  Missouri  Bac^ 
R.   Co.  116  Mo.  617;  i\ew7»»-a»  y.  Weetem  CC 
TelM.  Co.  64  Mo.  App.  434;  Neyada — Johnsoi^ 
y.  Wells,  Fargo   dk  Co.    6  Nev.   224,  8   Am. 
Rep.  245;  PennsyWania — Eioing  y.Pitt*burgh^ 
a  a  db8t.L.H.  Co.  14  L.  R.  A.  666.  147  Pa^ 
40;  Wisconsin — Summerfeld   v.    Western    U^ 
Teleg.    Co.  (Wis.)  Jan.  80,  1894;  Arkansas — 
Morgan  y.  Western  TJ.  Tdeg.  Co.  Feb.    1894;. 
Texas— (?«(/',  C.  db  8.  F.  R.  Co.  y.  Trott,  Feb. 
19,  1894. 

England — Victorian  Oomrs.  y.  Coultas,  1^ 
App.  Cas.  222;  Flemington  y.  Smit/icrs,  2  Car. 
&  P.  292;  Lynch  v.  Knight,  9  H.  L.  Cas.  677. 

Other  opinions  to  the.same  effect  are  to  l>e> 
found  in  the  cases  of: 

Connecticut — Masters  v.  Warren,  27  Conn. 
293;  Georgia^ Central  Railroad  y.  Senn,  73: 
Ga.  712;  Avgittta  db  8.  R.  Co.  y.  RandaU,  85- 
Ga.  297;  l\\\no\B--lndianapolis  db  St.  L.  R.  Co. 
y.  Stables,  62  111.  818;  Freese  y.  THpp,  70  BU 
496;  Meidd  v.  Anthis,!!  HI.  241;  Lopan  y^ 
Western  U.  Tdeg.    Co.    84    111.    468;   Joch  y^ 
Dankwardt,  86  III.  881;  Hannibal  dtSt.J.R^ 
Co.  y.  Martin,  111   III  219;  Chicago  y.  M^ 
Uan,  8  L.  R  A.  766,  188  111.  148;  Iowa — 
Paine  y.  Chicago,  R.  1.  db  P.  R.  Co.  46  lowa^ 
669;  Parkhurst  y.  Masidler,  67  Iowa,   474^ 
Ferguson    y.  Davis    County.   67   lowai^  601; 
K?LnsH9— Western  U.  Teleg.  Oo.  y.  BoweU^  8^ 
Kan.  685;  Kentucky— rv>pt7?^<m  Street  R.  Co, 
y.  Tacher,    9    Bush,  456,  16  Am.  Rep.  725; 
Louisiana — Black  y.  CarroUton  B.  Co.  10  La. 
Ann.  88,  63  Am.  Dec.  686;  liLs\x\e— Smith  y. 
Grant,  56  Me.  256;  Massachusetts — Canning- 
y.  Williamstown,  1  Cush.  451;  BUnte  y.  Hey^ 
wood,  7  Allen,  118;  Daridson  y.  MoJtcis,  11 
Allen,  614;  Michigan — Byatt  y.  Adams.  16- 
Mlch.   180 ;    Clinton   v.    Laning,  61    Mich. 
865;    Minnesota— iSSf/TTM   y.  Etxtns,    82  Minn. 
248;  Keyes  r.  Minneapolis  db  St.  L,  R  Co.  89- 
Minn.  290;  Rutchins  v.  8t.  Paul.  M.  db  M.  R, 
Co.  44  Minn.  6;    Ounderson  v.  Northv>estfTn^ 
Elevator  Co.  47  Minn.  161;  Mississippi— iX>7^ 
rah  y.  Jllinois  Omt.  R,  Co.  66  Miss.   14;  Mis- 
souri — Kinealy  y.  St.  Louis.  K.   0.  db  N,  R, 
Co.  69  Mo.  658;  Trigg  v.  St.  Louis,  K.  C.  dt 
N.   R.    Co.  74  Mo.  147,  41    Am.  Rep.   805; 
Nagd  y.  Missouri  Pac.  R.  Co.  76  Mo.  668,  A% 
Am,  Rep.  418;  Burnett  y.  Western  U.  Tfleg.  Oo, 
89    Mo.    App.  610;    New   Jersev— />(/«•   y. 
Northern  R.  Co.  80  N.  J.  L.  188;  New  York — 
TerwUlig&r  y.  Wands,  17  N.  Y.  64, 72  Am.  Dec. 
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450;  Lehman  ▼.  Brooklyn  City  P.  Co.  47  Hun, 
8r)5:  Ohio— Mulford  v.  Clemll,  21  Ohio  St.  161; 
JCetter  y.  Westfm  U.  Teleg,  Co.  26  Chicago 
Legal  News.  p.  253,  8  Ohio  C.  Ct.  Rep.  286: 
Pi'UDsylfania — Oicen  v.  JJenman^  1  Watts  &  S. 
518,  87  Am.  Dec.  481;  Pennsyltania  R  Co.  v. 
Zelfe,  33  Pa.  818:  Penngylrania  /?.  Co.y,  Vand- 
ever,  36  Pac.  298;  Huntingdon  d  B.  T.  R.  d 
Coal  Go.  y.  Decker,  84  Pa.  419;  Lehigh  Iron 
Co.  V.  Rvpp,  100  Pa.  95;  Fox  v.  Borkey,  126 
Pa.  164;  Tennessee— JV/ii^ttV/^  db  C.  R.  Co.  ▼. 
SUrene,  9  Hcisk.  12;  Wa(f«w)or«A  v.  Western  U. 
Teleg.  Co.  86  Tenn.  695,  dissenting  opinion  bv 
Jufstiee  Lurton;  Utah— Fe'6&  y.  Denver  d  B, 
O.  W.R.Co.1  Utah.  17;  Yermoni—Bovee  v. 
Danville,  53  Vi.  183;  Yireinia— /?tV;Am0n(7  <£ 
2>.  i?.  CV?.  y.  Ntyrment,  84  Va.  167;  Wisconsin 
— outer  y.  LaValU,  36  Wis.  698;  IFafeA  v. 
Chicago,  M.  db  St.  P.  B.  Co.  42  Wis.  23,  24 
Am.  Rpp.  376;  Penelon  y.  Bvtte,  53  Wis.  844: 
Broum  y.  CJiictgo,  M.  db  8*.  P  R.  Co.  54  Wis. 
851, 41  Am.  liep.  41;  United  SiRtea^ Kennon 
▼.  Gilmer,  131  U.  8.  22.  83  L.  ed.  110:  Ebui:' 
Itkud^AlUop  y.  AlUop,  5  Hurlst.  &  N.  584; 
Text  books — Bi^elow,  Lead.  Cas.  on  Torts, 
619-621,  §  19;  Field.  Damaj^es.  §  89;  Wood's 
Mayne,  Dnmages.  p.  74;  Whart.  Neg.  §§  889, 
438,  756;  Pierce,  Railroads,  802;  Sedgw.  Dam- 
ages, 7th  ed.  p.  29,  vote  A;  Kent,  Com.  195. 

Jdeun.  Henry  Johns  and  R.  L.  Johns^ 
for  respondent: 

The  condition  that  a  claim  for  damages  must 
be  presented  "within  sixty  days  after  the  mes- 
sage is  filed  with  the  company  for  transmis- 
aion,"  has  no  operation  unless  there  has  been 
a  partial  performance  by  forwarding  the  mes- 
sage. 

^Veetern  V.  Teleg.  Co.  y.  Way,  83  Ala.  642; 
Weetcm  U.  Teleg.  Co.  y.  Topet,  3  L.  R  A.  224, 
118  Ind.  248. 

A  stipulation  fixing  the  period  of  limitation 
at  thirty  days  from  the  date  of  the  receipt  of 
the  message  by  the  transmitting  company  is 
unreasonable  and  yoid. 

Southern  £Sxp.  Co.  v.Caperton,  44  Ala.  101, 4 
Am.  Rep.  118;  Adams  nxp.  Co.  y.  Reagan,  29 
Ind.  21,  92  Am.  Dec.  832. 

A  condition  that  the  company  will  not  be 
liable  for  damages  in  any  case  where  the  claim 
for  damages  is  not  presented  in  writing  "within 
sixty  days  after  seeding  the  message,  applies 
only  to  c&Fes  where  the  message  is  sent,  and  if 
there  is  a  failure  to  transmit,  no  notice  or  de- 
mand is  required  to  fix  the  company's  liabil- 
ity. 

Western  U.  Teleg.  Co.  ▼.  Topst,  8  L.  R.  A.  224, 
118  Ind.  248;  BirdweU  y.  American  Exp.  Co. 
&5  Minn.  844;  Western  U.  Teleg.  Co.  y.  McKib' 
hen^  114 Ind.  511;  Johnstons.  Western U.  Teleg. 
Co.  38  Fed.  Rep.  362;  WesUrn  U.  Teleg.  Co.  ▼. 
Lopgtcill  (19.  M.)  March  21.  1889. 

Under  our  statute,  the  telegraph  company  is 
made  expressly  liable  to  the  party  injured. 

Western  U.  Teleg.  Co.  y.  McKibSen.  supra. 
'  Under  our  statute  a  telegraph  company  is  a 
common  carrier. 

2  Gen.  Stat  p.  882. 

A  common  carrier  cannot  limit  its  liability 
by  mere  notice,  or  by  anything  less  than  a  spe- 
cial or  express  contract. 

Hutrbinson.  C  arr.  §  238;  Little  Rock  A  Ft. 
B.  B.  Co.  y.  Cravens^  18  L.  R  A.  627,  67  Ark. 
112;  Tyler w.WestsmU.  Teleg. Co. to m.i21,U 
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Am.  J^p.  38;  Breess  y.  United  States  Teleg.  Co, 
48  N.  Y.  132,  8  Am.  Rep.  526;  Southern  JSktp. 
Co.  ▼.  Caldwell,  88  U.  S.  21  Wail.  264.  22  L. 
ed.  656;  Rice  y.  Kansas  Pac.  R.  Co.  68  Mo.  314; 
Adams  Exp.  Co.  y.  Reagan,  29  Ind.  21, 92  Am. 
Dec.  832. 

By  the  mere  use  of  a  telegraph  blank,  the- 
sender  is  not  held  to  have  knowledge  of  the 
conditions  incorporated  therein  and  to  have 
assented  thereto. 

Blossom  y.  Dodd,  43  N.  Y.  264,  8  Am.  Rep. 
701;  Adams  Exp.  Co.  y.  Hnynes,  42  111.  89; 
Adams  Exp.  Co.  y.  Nock,  2  Duv.  562.  87  Am. 
Dec.  510:  Southern  Exp.  Co.  v.  Moon.  89  Miss. 
^22;  MMU  A  O.  R.  Co.v.  Weiner,  49  Miss.  725; 
Levering  V.  Union  Transp.  dblne.  (>>.  42  Mo.  88, 
97  Am.  Dec.  320;  King  y.  Woodfmdge,  34  Vt. 
565;  Kansas  City,  St.  J.  <ft  C.  B.  B.  Co.  y. 
Bodehavgh,  38  Ean.  45. 

A  common  carrier  cannot,  by  contract  or 
otherwise,  limit  his  liability  for  negligence  ioi 
any  decree 

Jacobus  y.  St.  Paul  A  C,  R.  Co.  20  Minn. 
125,  18  Am.  Rep.  860;  ShrirerY.  Stoux  City  d: 
St.  P  R  Co.  24  Minn.  506,  31  Am.  Rep.  853; 
Moulton  V.  St.  Paul,  M.  &  M.  R.  Co.  31  Minn. 
85,  47  Am.  Rep.  781;  BoeU  y.  Chicago,  M.  db 
St.  P.  R.  Co.  44  Minn.  191. 

Such  a  limitation  must  be  supported  by  a 
consideration  of  its  own. 

Little  Rock  dt  Ft.  SL  R.  Co.  y.  Cravens,  supra. 

There  is  a  differeurat  and  an  important  dif- 
ference between  conditloas  printed  on  the  face- 
of  the  message  and  those  printed  on  the  back. 

Wilson  v.  Chesapeake  dk  0.  B.  Co.  21  Gratt. 
654:  Bnmm  y.  Eastern  R.  Co.  11  Cush.  101; 
Mnlonev.  Boston  db  W.  R.  Corp.  12  Grny,  888, 
74  Am.  Dec.  598;  Quimby  y.  VanderbUt,  17  N. 
Y.  806,  72  Am.  Dec.  469;  Limburger  v.  West- 
eott,  49  Barb.  288;  McMillan  y.  Michigan,  8.  db 
N.  L  R.  Co.  16  Mich.  79,  98  Am.  Dec.  208; 
Michigan  Cent.  R.  Co.  y.  Mineral  Springs  Mfg. 
Co.  83  U.  8.  16  Wall.  818,  21  L.  ed.  297;  Brit- 
ton  y  Barndby,  62  U.  8.  21  How.  527,  16  L. 
ed.  177;   Verner  y.  Sweitzer,  82  Pa.  208. 

The  failure  to  send  the  message  was  an  act 
of  gross  negligence  on  the  part  of  the  defend- 
ant. 

The  legislature  has  declared  that  actual  dam- 
ages are  recoverable  against  a  telegraph  com- 
pany for  failure  or  neglect  to  transmit  or  de- 
liver a  message  within  a  reasonable  time  after 
the  reception  thereof. 

Laws  1885,  chap.  208,  §  5;  2  Qen.  Stat.  p. 
883. 

Actual  damages  are  such  damages  as  are  not 
speculative  or  punitive,  exemplary  or  yindic- 
tive. 

Injury  to  the  feelings,  even  when  unaccom- 
panied by  any  injury  to  the  person,  property,^ 
or  health,  is  actual  damage. 

Woodward  y.  Glidden,  83  Minn.  108;  lf(0- 
Carthy  y.  NiskcrTi,  22  Minn.  90;  Larson  ▼. 
Chase,  14  L.  R.  A  85,  47  Minn.  807. 

The  question  whether  mental  anguish  result- 
ing from  the  failure  or  neglect  of  a  telegraph 
company  to  promptly  and  correctly  transmit 
and  deliver  a  telegraphic  message  can  be  taken 
into  account  as  an  element  of  dsmages  in  a 
suit  based  upon  such  failure,  has,  with  few  ex- 
ceptions, been  decided  in  the  affirmative. 

Young  v.  Western  U.  Teleg,  Cb.  9  L.  R.  A. 
669,  107  N.  C.  870. 
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The  following  states  have   answered   this 
-question  in  the  affirmative: 

Indiana — Reese  v.  Western  XT.  Teleg,  Co.  7  L. 
R.  A.  588.  128  Ind.  294;  Western  U,  Teleg,  Co. 
V.  StTdtemeier,  6  Ind.  App.  \2^\Western  U, 
Teleg.  Co.  v.  Newhovse,  Id.  422;  Reniham  ▼. 
Wright,  9  L.  R  A.  514.  126  Ind.  586:  North 
Oarolina— F(?t/wflr  v.  Western  U.  Teleg.  Co.  9  L. 
R.  A.  669.  107  N.  C.  870;  Thompson  v.  Western 
U.  TeUg.  Co.  106  N.  C.  549,  107  N.  C.  449; 
SherriUv.  Weffem  U.  Teleg.  Co.  109  "N".  C.  627; 
Tennessee—  Wadstoorth  v.  Western  U.  Teleg.  Co. 
m  Tenn.  695;  Marrv,  Western  U.  Teleg.  Co.  85 
Tenn.  629;  Nevoport  News  d  M.  V.  R.  Co.  v. 
Oriffin,^%  Tenn.  694;  Alabama— Fe«<em  U, 
Teleg.  Co.  t,  //^nrftfrwTi,  89  Ala.  610;  Kentucky 
— Chapman  v.  Western  U.  Teleg.  Co.  90  Ky. 
^5;  Texas— iS^war*  v.  Western  If.  Teleg.  Co.  66 
Tex.  580,  69  Am.  Rep.  628;  Txyper  t.  Western 
U.  Telen.  Co.  70  Tex.  689;  Western  U.  Tdeg. 
<k>.  V.  Cooper,  1  L.  R.  A.  726,  71  Tex.  607; 
Weetern  U.  Teleg.  Co.  ▼.  Broesche,  72  Tex.  654; 
Western  U.  Teleg.  Co.  t.  Simpson,  78  Tex.  422; 
RoweUv.  Western  U.  Teleg.  Co.  76  Tex.  26;  West- 
ern U.  Teleg.  Co.  v.  Feeoles,  Id.  637;  Western  U. 
Teleg.  Co.  y,  Adams,  6  L.  R.  A.  844,  76  Tex. 
SSI;  Western  U.  TeUg.  Co.  t.  Moore,  76  Tex. 
W;  Western  U.  Teleg.  Co.  v.  Kirl^trtck,  Id. 
217;  Gulf,  a  dkS.  F.  Tel^.  Co.  y.  Richardson, 
79  Tex.  649;  Erie  Teleg.  Co.  v.  Grimes,  82  Tex. 
89;  Western  U.  Teleg.  Co.  y.  Beringer,  84  Tex. 
38;  Wester^.  U.  Teleg.  Co.  y.  Ervoin  (Tex.)  May 
31,  \^S\Westem  U.  TOeg.  Co.  y.  Nations,  SSi 
Tex.  589;  Fotts  v.  Western  XT.  Teleg.  Co.  Id.  646; 
Western  XT.  TeUg.  Co.  y.  Ward  (Tex.)  19  S.  W. 
Rep.  898;  Womae  y.  Western  D.  Teleg.  Co.  (Tex.) 
May  10.  1893;  8o  ReUe  y.  Western  X7.  Teleg.  Co. 
66  Tex.  310,  40  Am.  Rep.  806;  Illinois— Zo^an 
y.  Western  XT.  Teleg.  Co.  84  111.  468;  Federal 
court— iBff<i«^y.  Western  XT.  Teleg.  Co.  39  Fed. 
Rep.    181;   Wisconsin — Cutts  y.  Western    XT. 
Teleg.  Co.  71  Wis.  46. 

The  following  authorities  support  the  prin- 
ciple contended  for: 

Thompson,  Electricity,  |  378;  Shearm.  & 
Redf.  Neg.  §§  60(^766;  feooley,  Torts,  §§  646. 
^7;  3  Sutherland,  Damages.  §t^  976-981; 
Sedgw.  Damages.  §§  43-60;  38  Cent.  L.  J.  p.  6. 

The  following  states  have  decided  this  ques- 
lion  in  the  negative: 

Kansas— W««  r.Weitem  XT.    Teleg.  Co.  89 
Kan.  9o;  Dakota— i^t/M^tf  y.  Western  XT.  Teleg. 
Co.  3  Dak.  316;  Missouri — Connell  y.  Western 
XT.  Tdeg.  Co.  20  L.  R.  A.  172, 116  Mo.  84;  New- 
man y.  Western  XT.  Teleg.  Co.  64  Mo.  App.  434; 
Mississippi — Western  XT.  TeUg.  Co.  v.  Rogers, 
13  L.  R.  A.  859,  68  Miss.  748;  Florida— in ^<9r- 
national  Ocean  Teleg.  Co.  y.  Saunders,  21  L. 
R.  A.  810,  82  Fla.  434;  Wisconsin— /S^wmfn^sr- 
field  v.  Western  XT.  Teleg.  Co.  (Wis.)  Jan.  30, 
1894;  Georgia — Chapman  y.  Western  XT.  TeUg. 
Co.  17  L.  R.  A.  480.  88  Gla.  768;  Federal  courts 
^Chasev.  Western  XT.  TeUg.  Co.  10  L.  R  A. 
464,  44  Fed.  Rep.  664;  Crawson  v.  Western  XT. 
Teleg.  Co.  47  Fed.  Rep.  644;  Cahn  v.  Western 
XT.  Teleg.  Co.  2  U.  8.  App.  24,  48  Fed.  Rep. 
810;  Tyler  y.  Western  XT.  Teleg.  Co.  54  Fed.  Rep. 
^684;   Kester  y.  Western  XT.  TeUg.  Co.  66  Fed. 
Rep.  603;  Gahan  y.  WeMtern  XT.  TeUg.  Co.  69 
Fed.  Rep.  483. 

The  right  to  recover  for  mental  anguish 
alone,  unaccompanied  with  any  other  element 
-of  damage,  has  been  recognized  in  many  other 
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states,  in  actions  other  than  those  against  tele- 
graph companies. 

Wisconsin — Craker  r.  Chicago  d  N.  W.  B 
Co.  36  Wis.  657;  Brown  y.  Chicago,  M.  &  St. 
P.  R.  Co.5i  Wis.  854,  41  Am.  Rep^  41;  Mary- 
land— Cannon  v.  Baltimore  db  0.  R.  Co.  24 
Md.  108;  Handy  v.  Johr,son,  5  Md.  460;  Wash- 
ington—  Willson  y.  Northern  Foe.  R.  Co.  5 
Wash.  621:  Nevada— ©wt^'icsy  v.  Central  Fac 
R.  Co.  II  Nev.  369.  21  Am.  Rep.  767;  Georgia 
—Head  v.  Georgia  Fac.  fi.  a>.  79  Ga.  858- 
Smith  v.  Overby,  80  Gki.  241;  Cooper  v.  Mullins, 

80  (3a.  146.  76  Am.  Dec.  91^,  Bray  v.  Latham, 

81  Ga.  640;  California— Z^atrfAtYrf  v.  Oalifor' 
nia  Stage  Co.  13  Cal.  699;  FUasanU  y.  Isorth 
Beach  iM.R.  Co.M  Gal.  686;  Massachusetts 
—FiUebrown  y.  Hoar,  124  Mass.  680;  Meagher 
v.  Dnscoll,  99  Mass.  281,  96  Aul  Dec.  759; 
BaUou  v.  Farnum,  11  Allen,  73;  Illinois— 
Tundt  v.  Hartrunft,  41  111.  10;  Chicago  &  N. 
W.  R.  Co.  v.  Williams,  66  111.  186,  8  Am.  Rep. 
641 :  Louisiana — Byrne  y.  Gardner,  33  La.  Ann. 
6;  Pennsylvania— IFa<  Chester  A  F.  R.  Co.  y. 
Miles,  65  Pa.  209,  98  Am.  Dec.  744;  Minnesota 
—PurceUv.  St.  Faul  CityR.  Co.  16  L.  R.  A. 
203,  48  Minn.  184;  Larson  v.  Chase,  14  L.  R, 
A.  86,  47  Minn.  807;  Woodward  v.  Glidden,  88 
Minn.  108;  DuLaurans  v.  Firel  Div.  qf  St. 
Faul  d  F.  R  Co.  16  Minn.  49,  2  Am.  Rep.  102; 
McCarthy  v.  Niskern,  22  Minn.  90;  Maine— 
Goddard  v.  Grand  Trunk  R.  Co.  of  Canada,  67 
Me.  202,  2  Am.  Rep.  89;  New  Hampshire— 
Bench  v.  Hancock,  27  N.  H.  228.  49  Am.  Dec 
369;  Yermoxxtr— Alexander  y.  Blodgett,  44  Vt. 
476;  Alabama— L«/?^<wl  v.  Dietrich,  86  Ala. 
260;  Michigan- D^lfay  ▼•  Roberts,  46  Mich. 
160,  41  Am.  Rep.  164. 

Mitehellt  J.,  delivered  the  opinion  of  the 

court: 

The  allegations  of  the  complaint  are  that 
the  plaintiff  and  his  wife  had  been  separated 
for  some  time  ''on  account  of  a  certain  family 
trouble,"  she  residing  in  Wyoming,  in  this 
stHte.  and  he  in  Indianapolis,  Ind.  ;  that  he 
had  been  endeavoring  to  effect  a  reconcilia- 
tion and  a  renewal  of  marital  relations  with 
her,  and  had  written  her  on  the  subject,  re- 
questing her.  in  case  a  reconciliation  was 
possible,  to  wire  him  to  that  effect,  and  to 
inform  him  how  many  physicians  there  were 
in  a  place  called  Lindstrom,  with  a  view  of 
his  taking  up  his  residence  there,  and  en- 
gaging in  the  practice  of  his  profession  as  a 
physician;  that  in  response  to  this  letter 
plaintiff's  wife  delivered  to  the  defendant  at 
Wyoming,  for  transmission,  the  following 
message,  addressed  to  him :  "  Only  one  there. 
Yes,  come ;"  and  paid  the  sum  charged  for 
its  transmission;  that  the  defendant  negli* 
gently  failed  to  transmit  or  deliver  the  mes- 
sage to  plaintiff  at  all ;  that,  not  receiving 
any  message  from  his  wife,  he  concluded 
that  she  was  unwilling  to  renew  her  marriage 
relations  with  him,  and  feared  that  all  bope^ 
of  reconciliation  with  her  was  at  an  end ;  that 
he  was  kept  in  this  mental  state  for  more 
than  three  weeks  before  he  learned  that  his 
wife  had  sent  the  message ;  that  during  this 
time,  in  consequence  of  the  neglect  of  the  de- 
fendant to  transmit  and  deliver  the  message, 
''he  suffered  great  mental  pain,  distress,  and 
anguish,  and  sustained  great  damage  to  hia 
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feelings,"  for  which  he  seeks  to  recover. 
The  eTidence  tended  to  show  that  the  message 
was  written  on  one  of  defendant's  blanks,  at 
the  foot  of  which  was  printed,  **Rcad  tlie  no- 
tice and  agreement  on  the  back."  On  the 
baclL  was  printed:  "All  messages  taken  by 
this  company  are  subject  to  tlie  following 
terms :  To  guard  against  mistakes  or  delays 
the  sender  c3  a  message  should  order  it  re- 
peated ;  that  is,  telegraphed  back  to  the  orig- 
inating office  for  comparison.  For  this  one 
half  the  regular  rate  is  charged  in  addition. 
It  is  agreed  between  the  sender  of  the  follow- 
ing message  and  thi«  company  that  said  com- 
f>auy  shall  not  be  liable  for  mistakes  or  de- 
ays  in  the  transmission  or  delivery  or  for 
the  nondelivery  of  any  unrepeated  message 
beyond  the  amount  received  for  sending  the 
same."  "The  company  will  not  be  liable  for 
damages  or  statutory  penalties  in  any  case 
where  the  claim  is  not  presented  in  writing 
within  sixty  days  after  the  message  is  filed 
with  the  companv  for  transmission."  It  is 
conceded  that  this  message  was  not  ordered 
lepeated,  and  that  no  claim  for  damages  for 
its  nondelivery  was  presented  to  the  company 
within  60  days  after  it  was  filed  for  trans- 
mission. Varions  questions  arose  on  the  trial 
with  reference  to  these  conditions,  but  this 
branch  of  the  case  can  be  very  briefly  dis- 
poned of.  The  repeating  of  a  message  may 
Srevent  mistakes  in  its  transmission,  but  can 
ave  no  tendency  whatever  to  prevent  a  fail- 
tire  to  transmit  it.  Hence  this  condition  is 
not  applicable  to  this  case,  or,  if  intended  to 
be  so,  it  is,  as  to  such  a  case,  void,  because 
unreasonable.  The  same  is  true  of  the  "  si  xty- 
day"  limitation.  It  is  either  inapplicable — 
at  least,  as  to  the  addressee  of  the  message — 
to  a  case  of  failure  to  transmit  the  message 
«t  all.  or,  if  intended  to  be  applicable,  un- 
reasonable, for  the  sixty  days  might  elapse 
before  the  addressee  ascertained  that  any 
message  had  been  delivered  for  transmission. 
The  company  has  probably  substituted  the 
words,  "after  the  message  is  filed,"  for  the 
words,  "after  sending  the  message,"  formerly 
used,  in  view  of  the  decisions  ~bf  the  courts 
that  the  old  form  did  not  apply  where  the 
«laim  was  founded  upon  a  failure  to  send  the 
message  at  all.  But  there  are  some  things 
which  cannot  bo  accomplished  even  by  art- 
fully worded  "fine  print"  conditions.  Our 
<x}nclusion  that  these  conditions  are  either  in- 
applicable or  unreasonable,  under  the  facts  of 
this  case,  is  founded  on  general  principles, 
and  without  reference  to  the  provisions  of 
Laws  1885,  chap.  208,  entitled  "An  act  to 
regulate  the  business  of  operating  telegraph 
lines  and  imposing  penalties  for  misconduct 
of  owners  and  agents  of  such  lines,"  the  ef- 
fect of  which  upon  attempted  stipulations 
for  exemption  from  liability  we  have  now 
fio  occasion  to  consider. 

This  brings  us  to  the  principal  question 
in  the  case,  viz.,  whether  the  addressee  of  a 
telegraphic  message  can  recover  damages  for 
menial  suffering  caused  by  the  failure  of  the 
telegraph  company  to  transmit  and  deliver 
the  message.  In  the  consideration  of  this 
<)uestion  it  is  necessary  at  the  outset  to  con- 
sider two  preliminary  questions,  viz. :  (1) 
Has  the  statute  above  cited,  particularly  sec- 
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tion  5,  changed  the  common-law  rule?  (2) 
What  is  the  nature  of  such  an  action  as  this? 
Is  it  an  action  founded  on  contract,  or  is  it 
one  purely  of  tort?  Section  5  of  the  act  pro- 
vides that,  if  any  person  or  company  owning 
or  operating  a  telegraph  line  m  this  state 
shall  fail  to  transmit  a  message  witliin  a  rea- 
sonable time,  or  if  it  is  shown  due  diligence 
has  not  been  exercised  after  reception  tliere- 
of  for  that  purpose,  or  shall  fail  to  deliver 
the  same  to  the  party  to  whom  the  same  is 
addressed,  if  known,  within  a  rea»onable 
time  after  its  arrival  at  the  point  of  destina- 
tion, the^  "shall  be  liable  m  a  civil  action 
at  the  suit  of  tlie  party  injured  for  all  actual 
damages  sustained  by  reason  of  such  neglect 
or  omission."  The  courts  were  not  entirely 
agreed  as  to  whether  an  action  against  the 
telegraph  company  could  be  maintained  by 
the  addressee,  for  whose  benefit  the  message 
was  intended,  but  who  'had  no  immediate 
contract  relations  with  the  company.  Again, 
assuming  to  follow  the  rule  in  Uddley  v. 
BaxendcM,  9  Exch.  341,  that  the  damage." 
which  one  party  to  a  contract  ought  to  re- 
cover for  a  breach  of  it  by  the  other  are  such 
as  either  arise  naturally  from  the  breach  it- 
self or  such  as  may  reaijonably  be  supposed  to 
have  been  contemplated  by  the  parties  when 
making  the  contract  as  the  probable  result 
of  the  breach,  some  courts  held  that  under 
the  latter  clause  of  this  rule  consequential 
damages  could  not  be  recovered  against  a 
telegraph  company  unless  the  company  was 
informed,  either  by  the  contents  of  the  mes- 
sage or  otherwise,  of  the  nature  of  the  sub- 
ject-matter to  which  the  message  related,  and 
that,  where  it  was  ignorant  of  this,  only 
nominal  damages,  or  the  amount  paid  for  the 
transmission  of  the  messasre,  could  be  recov- 
ered. We  are  of  the  opinion  that  the  only 
object  of  section  6  was  to  settle  both  these 
questions,  and  to  establish  the  rule — First, 
that  the  party  injured,  whether  sender  or  ad- 
dressee, may  maintain  an  action  ;  and,  second, 
to  hold  the  company  liable  for  all  actual  dam- 
ages proximately  resulting  from  the  breach 
of  its  contract,  regardless  of  wbethcr  or  not 
it  was  advised  of  the  nature  of  the  subject- 
matter  of  the  message.  In  other  words,  that 
the  company  has  nothing  to  do  with,  and  has 
no  right  to  speculate  upon,  the  extent  of  the 
interest  of  either  sender  or  addressee  in  the 
message,  or  as  to  its  value  or  importance; 
that,  when  it  receives  a  message  for  trans- 
mission and  delivery,  the  company  has  but 
one  duty  to  perform,  viz.,  to  transmit  and  de- 
liver it  correct! V,  and  without  unreasonable 
delay,  and  if  it  fails  to  do  so  it  will  be  liable 
for  all  actual  damages,  although  not  of  a 
character  such  as  would  be  suggested  by  the 
message  as  the  probable  result  of  a  failure 
to  transmit  and  deliver  it.  The  statute  does 
not  define  actual  damages,  but  leaves  that  to 
be  determined  by  common-law  rules.  We 
are  therefore  of  opinion  that  tiie  statute  has 
no  bearing  on  the  question  before  us.  It  is 
hnrdly  necessary  to  add  that  the  same  is  true 
of  the  declaration  in  the  bill  of  rights  tliat 
every  person  is  entitled  to  a  certain  remedy 
in  the  law  for  all  injuries  or  wrongs  which 
he  may  receive  in  his  person,  property,  or 
character.     This  is  but  declaratory  of  a  gen* 
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eral  fnndnmental  prlDclple  upon  which  the 
courts  have  always  acted,  and  wliich  would 
haTC  been  the  law  even  if  not  incorporated 
in  the  constitution.  It  creates  no  new  legal 
right.s  or  new  legal  wrongs,  and  establishes 
no  new  rule  of  damages.  It  merely  declares 
that  for  any  wrong,  recognized  as  such  by 
law,  a  person  shall  have  a  remedv  to  obtain 
the  redress  to  which  he  is  entitled  according 
to  the  principles  of  law. 

This  action  is  not  one  of  tort,  but  on  con- 
tract ;  its  gist  and  gravamen  being  the  breach 
of  the  contract,  the  duties  and  obligations 
growing  out  of  which  are  regulated  oy  the 
statute,  which  itself  becomes  a  part  of  it. 
The  best  test  of  this  is  the  fact  that  such  an 
action  could  not  be  maintained  without 
pleading  and  proving  the  contract  We  are 
therefore  left  to  determine  the  question  here 
presented  according  to  the  rules  of  the  com- 
mon law  applicable  to  actions  for  damages 
for  breach  of  contract.  In  such  actions,  can 
damages  be  recovered  for  mental  suffering 
resulting  from  a  breach  of  the  contract?  The 
law  has  always  been  exceedingly  cautious 
in  allowing  damages  for  mental  suffering, 
for  the  manifest  reasons,  among  others,  that 
such  damages  are  more  sentimental  than  sub- 
stantial, depending  largely  upon  tempera- 
ment and  physical  and  nervous  condition. 
The  suffering  of  one  under  precisely  the  same 
circum8tan(;es  would  be  no  test  of  the  suffer- 
ing of  another,  and  there  being  no  possible 
standard  by  which  such  an  injury  can  be  even 
approximately  measured,  they  are  subject  to 
many,  if  not  most,  of  the  objections  to  specu- 
lative damages  which  are  universally  ex- 
cluded. In  no  case  will  an  action  for  dam- 
ages lie  for  mental  suffering  caused  by  an 
act  which,  however  wrongful,  infringes  no 
legal  right  of  the  party.  In  actions  for  a 
tort  resulting  In  physical  injuries,  of  which 
mental  suffering  forms  a  oomponeit  part,  the 
latter  Is  permitted  to  bo  taken  into  account 
in  the  assessment  of  damages ;  and  where  the 
tort  is  willful,  and  of  a  character  as  naturally 
and  necessarily  to  injure  the  feelings,  dam- 
ages for  such  injuries  are  sometimes  allowed, 
although  there  was  no  physical  iniury  or 
pecuniary  loss.  Larwn  v.  OhoM,  47  Minn. 
807,  14  L.  R.  A.  85,  perhaps  goes  as  far  in 
that  direction  as  any  case  to  be  found  in  the 
books.  In  this  latter  class  of  cases  such 
damages  are  often  but  another  name  for  puni- 
tive damages.  But  we  are  not  concerned  here 
with  the  question  when  such  damages  mav 
be  recovered  in  actions  of  tort.  We  think 
we  are  warranted  in  asserting  that  the  doc- 
trine that  damages  for  mental  suffering  re- 
sulting from  a  breach  of  contract  is  wholly 
unknown  to  and  unauthorized  by  the  com- 
mon law,  unless  "telegraph  cases"  are  to  be 
made  an  exception.  An  action  for  breach  of 
promise  of  marriage  is  sometimes  spoken  of 
as  an  exception ;  but  that  action  has  always 
been  recognized  as  sui  generU.  It  is  an  ac 
tion  for  breach  of  contract  only  in  form  and 
name,  and  In  many  of  its  essential  features 
has  always  been  considered  as  one  for  a  will- 
ful tort.  We  have  no  desire  to  discuss  at 
lenffth  a  question  which  has  been  so  often  and 
so  nilly  considered  of  late  years  by  the  courts 
in  these  telegiaph  cases.    The  strongest  ar- 
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gument  we  have  found  In  favor  of  allowing 
damages  for  mental  suffering  resulting  from, 
the  nondelivery  of  a  telegraph  message  i» 
the  opinion  of  the  court  in    Wadttoorth  v. 
Western  U,  Teleg.  Co.,  86Tenn.  695.     It  ad- 
vances  all  that  can  be  said  on  that  side  of  th» 
question,  and  puts  it  strongly  and  platisibly. 
Aside  from  the  dissenting  opinion  of  Lioton, 
c/.,  in  the  same  case,  the  strongest  argument» 
that  we  have  found  against  the  allowance  of 
such  damages  are  the  opinions  in  Chapman- 
V.   Weitem  U,  Teleg,  Co.  88  Ga.  768,  17  L. 
R.  A.  480;  Western  U.  Teleg.  Co.  v.  Rogers, 
68  Miss.  748,  18  L.  R.  A.  859 ;  and  ConneU: 
V.  Western  U.  Teleg.  Co.  116  Mo.  84,  20  L. 
R.   A.  172.    These  cases  contain  about  all 
that  can  be  advanced  on  eitlier  side  of  th» 
question.    It  is  somewhat  remarkable  that, 
although  telegraphy  has  now  been  in  use  for 
over  50  years,  it  never  seems  to  have  occurred 
to  any  court,  or,  so  far  as  we  can  discover, 
to  any  lawyer,  that  damages  were  reooverable- 
for  mental  suffering  resulting  from  nes^lect 
to  transmit  or  deliver  a  telegram  until  it 
was  so  held  in  1881  by  ti^e  supreme  court  of 
Texas  in  8o  Belle  v.   Western  U.  Teleg.  Co.. 
55  Tex.  808,  40  Am.  Rep.  805,  citing  in  sup- 
port of  the  doctrine  only  actions  in  tort  for 
physical  injuries.    This  decision  has,  with, 
more  or  less  variations,  been  followed   by 
the  same  court  in  a  long  line  of  later  cases; 
but  the  doctrine  seems  to  have  involved  that 
court  in  some  very  glaring  inconsistencies, 
compelled,  perhaps,  by  the  necessities  of  tho- 
situation  in  which  the  court  has  placed  it- 
self.   The  multitude  of  cases  of  this  char- 
acter in  that  state  since  the  decision  of  th» 
8o  Reile  Case  indicates  the  vast  field  of  specu- 
lative litigation  opened  up  by  that  decision, 
and  how  difficult  the  subject  is  of  control  by^ 
the  courts.     In  Howell  v.   Western  U.    Teleg. 
Co.,   75  Tex.  26,  the  court,  apparently  im- 
patient at  the  amount  of  ** intolerable  litiga- 
tion" to  which  the  doctrine  had  given  rise, 
seems  to  have  gone  back,  partially  at  least, 
upon  their  former  decisions.     In  that  case- 
the  plaintiff  had  received  information  of  the- 
dangerous  illness  of  his  mother-in-law.     A 
subsequent  dispatch  was  sent,  containingin- 
formation  of  her  improved  condition.    Thia 
dispatch  the  telegraph  company  failed  to 
deliver.    The  court  held  that  for  continued 
mental  anxietv  caused  bv  the  nondelivery  of 
the  message  the  plaintiff  could  not  recover. 
The  ''Texas  doctrine,"   with   more  or  lesa- 
modification,  has  ouite  recently  been  adopted 
by  the  courts  of  Alabama,  Kentucky,  Ten- 
nessee, North  Carolina,  and  Indiana.     The 
harvest  of  **  intolerable  litigation"  which  is 
being  reaped  in  Texas  has  not  yet  matured 
in  those  states,  but  certainly  will  if  the  doc- 
trine is  adhered  to.     The  **  Texas  doctrine" 
has  been  favorably  referred  to  in  many  of 
the  more  recent  text- books,  but  the  liench 
and  bar  will  understand  of  how  little  weight 
as  authority  most  of  these  books  are.  written 
as  they  very  frequently  are,  by  hired   pro- 
fessional book-makers  of  no  special    legal 
ability,  and  who  are  usually  inclined  to  take 
up  with  the  latest  legal  novelty  for  the  same 
reasons  that  newspaper  men  are  anxious  for 
the  latest  news.     On  the  other  hand,  the  doc- 
trine has  been  vigorously  repudiated  by  Ui»- 
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<o>irtoof  Georgia,  MiBsissippi,  Florida,  Mis- 
souri, Kansas^  WiscoDsin,  Dakota  Territory, 
Arkansas,  and  perhaps  some  other  states; 
:al8o,  with  practical  unanimity  by  all  the 
United  States  circuit  courts  and  circuit  courts 
of  appeal  which  haye  passed  upon  the  ques- 
tion. The  Supreme  Court  of  the  United  States 
has  not  yet  been  called  on  to  pass  upon  the 
-question ;  but,  in  yiew  of  the  general  tenor 
-of  the  decisions  of  that  court  on  kindred 
questions,  there  is  eyery  reason  to  believe 
liiat  when  the  question  is  presented  its  de- 
cision will  be  that  such  damages  are  not  re- 
<K>yerable.  No  lawyer  as  yet  seems  to  have 
had  the  temerity  to  present  such  a  case  to  a 
•oourt  of  last  resort  in  any  of  the  eastern  or 
northeastern  states. 

Some  of  the  decisions  holding  that  such 
damages  are  reooyerable  proceed  upon  the  as- 
sumed but  false  analo/;y  of  torts  resulting 
in  physical  injury  accompanied  with  mental 
suffering,  or  where  the  tort  was  willful,  and 
calculated  and  intended  to  injure  the  feel- 
ings; as,  for  example,  slander,  libel,  and 
the  like.  Others  yery  plausibly  argue  that 
such  cases  are  new  only  in  instance,  and  not 
in  principle,  that  the  principle  applicable 
to  all  actions  on  contract  is  that  a  party  is 
liable  for  all  damages  proximately  resulting 
from  its  breach ;  that  the  reason  tnat  in  such 
actions  no  recovery  has  usually  been  allowed 
for  mental  suffering  is  that  the  contracts  were 
of  a  business  or  commercial  character,  not 
Inyolving  the  feelings;  that  telegraphy  is  a 
modern  inyention ;  that  a  telegraph  company 
is  a  carrier  of  intelligence  often  sent  for  a 
purpose  not  pecuniary,  but  relating  wholly 
to  matters  of  sentiment  or  feeling ;  and  that, 
therefore,  the  damages  resulting  from  the 
breach  of  a  contract  to  transmit  such  intelli- 
gence are  not  to  be,  and  cannot  be,  measured. 
by  any  pecuniary  standard,  but  according  to 
the  standard  of  injury  to  the  feelings.  In 
other  words,  that  damages  for  which  a  per- 
son is  liable  for  breach  of  contract  depend 
on  the  nature  of  the  contract.  If  it  is  pecu- 
niary in  its  nature,  only  pecuniary  damages 
will  be  allowed,  but,  if  it  relates  to  the  feel- 
ings, then  damages  for  injury  to  the  feelings 
will  be  allowed.  But  we  deny  the  correct- 
ness of  the  premise  upon  whicli  this  argu- 
ment is  based.  The  law  looks  only  to  the 
pecuniary  value  of  a  contract,  and  for  its 
oreach  awards  only  pecuniary  damages.  An 
action  for  breach  of  promise  of  marriage,  as 
already  remarked,  is  only  an  apparent,  and 
not  s  real,  exception  to  the  rule.  We  recog- 
nize the  fact  that  the  common  law  is  not  a 
oode  of  cast-iron  rules,  but  a  system  of  prin- 
ciples capable  of  being  applied  to  new  con- 
ditions as  they  arise ;  and  when  a  case  arises 
which  falls  within  a  recognized  legal  prin- 
ciple the  fact  that  it  is  new  in  instance  will 
not  and  ouirht  not  to  stand  in  the  way  of  the 
courts  applying  the  principle.  But  to  allow 
damages  for  injury  to  the  feelings  resulting 
from  a  breach  of  contract— even  one  like 
this — would  be,  not  to  apply  an  old  princi- 
ple to  a  new  instance,  but  to  adopt  a  new 
principle  entirely  unknown  to  the  law. 
Courts  have  no  more  right  thus  to  abrogate 
the  common  law  than  they  have  to  repeal  the 
statutory  law.    Lard  Coke  said :    "  The  wis- 
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dom  of  the  judges  and  sages  of  the  law  has 
always  suppressed  new  and  subtle  Inventions 
in  derogation  of  the  common  law."  The 
wise  remark  of  another,  peculiarly  applica- 
ble to  the  present.timo,  was  tliat  **  the  variety 
of  Judgments  and  novelties  of  opinions  are 
the  two  plagues  of  a  commonwealth.''  The 
great  lights  of  the  law  may  take  some  liber- 
ties with  the  law  in  the  way  of  new  applica- 
tions of  old  principles  that  modesty  would 
forbid  to  ordinary  men;  and  while  we  are 
not  disposed  to  look  upon  everything  ancient 
with  slavish  reverence  merely  because  it  is 
ancient,  it  would  certainly  be  presumptuous 
in  us  to  lightly  discard  a  doctrine  which  has 
been  so  long  approved,  and  which  is  so  firmly 
established  by  authority.  The  principles  of 
the  common  law  were  founded  upon  practical 
reasons,  and  not  upon  a  theoretical  lof^lcal 
system;  and  usually,  when  these  principles 
have  been  departed  from,  the  evil  conse- 
quences of  the  departure  have  developed 
what  these  reasons  were.  The  Pandora  box 
that  has  been  opened  by  the  **  Texas  doctrine" 
proves  more  forcibly  than  argument  the  wis- 
dom of  the  common- law  rule  that  damages 
of  this  kind  cannot  be  recovered  in  actions 
on  contract.  And,  if  damages  of  this  kind 
are  to  be  allowed  for  the  breach  of  a  contract 
of  this  character,  where  are  we  to  stop? 
Upon  what  legal  principle  Ciin  a  court  refuse 
to  allow  them  for  the  breach  of  any  other 
contract?  The  breach  of  any  contract — even 
the  failure  of  a  debtor  to  pay  his  debt  at 
maturity — may  result  in  more  or  less  mental 
anxiety  or  suffering  to  the  party  to  whom  the 
obligation  is  due.  Why  not  allow  damage 
for  the  mental  suffering  or  disappointment 
of  passengers  caused  by  the  delay  of  trains 
through  the  negligence  of  the  carrier?  The 
object  of  the  journeys  of  travelers  is  often 
not  pecuniary,  but  to  visit  sick  relatives  or 
attend  the  funeral  of  deceased  ones,  which 
are  matters  affecting  the  feelings  as  much 
and  as  exclusively  as  a  telegram.  If  the 
train  is  delayed  through  the  negligence  of 
the  carrier,  so  that  the  passenger  does  not 
reach  his  destination  in  time  to  accomplish 
his  desired  object,  why  is  he  not  entitled  to 
damages  for  his  disappointment  and  mental 
suffering  as  much  as  the  sender  or  addressee 
of  a  delayed  telegram?  See  Wilcox  y.  Eieh- 
mond  A  D.  B,  Co,  8  C.  C.  A.  78,  53  Fed. 
Rep.  264,  17  L.  R.  A.  804,  8  U.  B.  App. 
1 18.  The  truth  is,  once  depart  from  the  old 
rule,  and  we  are  all  at  sea,  without  either 
rudder  or  compass.  .Any  other  doctrine  is 
unauthorized  by  any  principle  of  law,  and 
would,  we  are  satisnea,  work  badly  in  prac- 
tice, sriving  rise  to  a  flood  of  speculative 
litigation  uncontrolled  by  any  guide  as  to 
the  measure  of  damages  except  the  whim  of 
the  jury,  or  the  arbitrary  standard  that  may 
be  adopted  by  the  particular  judge  who  tries 
the  cause. 

It  is  suggested  that  the  transmission  of  in- 
telligence by  electricity  is  a  comparatively 
new  thing;  that  contracts  of  this  kind  are 
unlike  any  others;  that,  as  messages  fre- 
quently have  no  pecuniary  value,  and  conse- 
quently a  failure  to  transmit  them  would 
result  in  no  pecuniary  loss,  although  it  might 
cause  great  anxiety  or  disappointmeqt,  there- 
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f«)rc,  unless  damftges  for  mental  snflfcring  are 
allowed,  none  could  be  recovered  that  would 
adi'quately  compensate  the  part}'  or  ade- 
quately punish  the  telegraph  company  for 
its  neglect  of  duty.  If  this  be  so,  it  would 
only  go  to  prove  that,  in  the  progress  of  the 
world,  a  new  condition  of  things  has  ariseu 
for  which  the  existing  law  is  not  adequate, 
and  which  calls  for  legislative  interposition. 
This  has  been  done  in  some  jurisdictions  by 
subjecting  a  telegraph  company  to  a  certain 
penalty  to  be  recovered  by,  and  for  the  ben- 
efit of,  the  party  interested  in  the  message. 
Whether  this  is  wise  or  not,  it  is  certainly 
better  than  to  leave  it  to  the  courts  or  juries 
to  assess  the  vague,  shadowy,  and  sentimental 
dama)i:ea  caused  by  mental  anxiety  or  injured 
feelings. 
Order  rener^ed. 

Buck*  J,f  absent,  sick,  took  no  part 

Cantyt  J,: 

I  reluctantly  agree  to  the  foregoing  opin- 
ion. I  fully  agree  with  the  reasoning  in 
Wadsworih  v.  Western  U.  Teleg.  Co,,  86  Tenn. 
695,  above  cited,  that  there  ought  to  be  a 
remedy  in  such  a  case  as  this ;  that  it  ought 
to  be  an  exception  to  the  rule  that  damages 
cannot  be  recovered  for  mental  suffering  un- 
accompanied by  actual  or  threatened  physical 
injury,  except  in  the  few  instances,  where 
it  is  allowed  as  a  species  of  punitive  dam- 


I  a^es.  But  the  difficulty  is  in  the  character 
of  the  damages.  The  injuries  in  such  case* 
as  this  are  too  hard  to  determine  with  aiiT 
reasonable  certainty,  are  more  often  assumed 
than  real ;  and  the  suit  too  liable  to  be  wholly- 
speculative.  If  every  one  was  allowed  dam- 
ages for  injuries  to  his  feelings  caused  by 
some  one  else,  the  chief  business  of  mankind 
might  be  fighting  each  other  in  the  courts. 
Damages  for  mental  suffering  op<*n  into  a 
field  without  boundaries,  and  there  is  no 
principle  by  which  the  court  can  limit  the 
amount  of  damages.  Mere  logic  will  doc 
dispose  of  a  question  of  this  character.  The 
court  must  keep  one  eye  on  the  theoretical, 
and  the  other  on  the  practical.  At  the  sain& 
time  I  am  strongly  of  the  opinion  that  there 
should  be  some  practical  remedy  in  this  class 
of  cases,  and,  if  the  legislature  would  pro- 
vide for  the  recovery  of  damages  for  mental 
suffering  in  cases  like  this,  and  limit  ih» 
amount  of  recovery  to,  say  two  or  three  hun- 
dred dollars,  there  would  not  be  the  same 
incentive  to  bring  speculative  suits,  or  to 
employ  experts  to  draw  on  their  own  imagi- 
nation for  the  purpose  of  proving  the  condi- 
tion of  the  plaintiff's  imagination ;  there 
would  not  be  so  much  elaborate  prcporatioa 
to  impose  on  the  jury.  But,  if  the  court 
should  allow  such  damages  at  all,  on  no 
principle  could  it  thus  arbitrarily  limit  the 
amount  of  recovery,  and  escape  the  ewil9 
mentioned* 
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P.  H  ARTHUR  et  ah,  Intervenors,  AppU,, 

«. 
Thomas  F.  CAKES  ei  al. 

(. Fed.  Rep.  ....J 

1  •  Equity  will  not  eijoiii  employes  of  a 
receiver  of  a  railroad  f^om  quitting^ 
his  flervicOt  altbougb  the  effect  of  suob  action 
will  be  to  cripple  the  property,  or  prevent  or 
hinder  the  operation  of  the  road. 

S.  Employes  of  the  receiver  of  a  rail- 
road may  lawftilly  confer  together  upon 
the  subject  of  a  proposed  reduction  of  wafires,  and 
if  not  restrained  by  tbeir  contract  may  with- 
draw in  a  body  from  the  receiver's  service  be- 


cause of  such  reduction,  although  thej  ezpeo 
that  such  action  will  inconvenience  the  receiver 
and  the  public. 
8*  Equity  will  enjoin  any  combination 
or  conspiracy  amon^  the  employes  of 
the  receiver  of  a  railroad  which  has  for  Its  objeet 
and  Intent  the  physical  injury  of  the  property 
in  the  reoeiver*8  possession,  or  actual  interfer- 
ence with  the  regular  continuous  operation  by 
him  of  the  railroad. 

4*  Employes  of  a  receiver  of  a  railroad 
may  be  enjoined  fi*om  disablin^f  roll- 
inn^  stock  or  other  property  in  the  receiver's 
pOBseesion,  from  interfering  with  its  posaesaioo 
or  obstructing  Its  management,  and  from  using- 
force,  intimidation,  threats,  or  other  wron^Cut 
methods  against  the  receiver,  his  agents,  or  em- 
ployes, or  persons  seeking  employment. 


NoTS.— The  Importance  of  this  decision  and  the 
popular  intercut  which  was  manifested  by  that  of 
Judge  Jenltins  In  the  lower  court  make  a  full  rep- 
resentation of  both  opinions  desirable*  so  the  cir- 
cuit court  case  Is  given  herewith  in  full  as  a  foot- 
note. 

UNITED  STATES  CIRCUIT  COURT  EASTERN 
DISTRICT  OP  WISCONSIN. 

FARMERS'  LOAN  k  TRUST  CO., 

V, 

NORTHERN  PACIFIC  R.  CO.  ct  oL 

(60  Fed.  Rep.  808.) 

1.   An  injunction  is  the  appropriate  remedy  to  pre- 
vent an  unlawful  combination  and  conspiracy 

ML.R.A. 


to  interfere  with  the  operation  of  a  railway  and 

}>aralyze  its  business,  mnce  the  injury  would  be- 
rreparable  and  compensation  could  be  obtained 
only  throufrh  a  multiplicity  of  suits. 

2.  Punishment  for  contempt  is  not  suob  a  remedy 
for  a  conspiracy  to  obstruct  the  buslnees  of  a 
railroad  in  the  hands  of  a  receiver  as  to  prevent 
the  remedy  of  injunction. 

8.  A  combination  and  conspiracy  of  the  employes 
of  a  receiver  of  a  railroad  company  to  quit  the 
service  with  the  object  and  intent  of  crippling' 
the  property  and  preventing  or  hindering  the 
operation  or  the  road  is  llleRal.  since  it  involves 
the  intimidation  and  oppression  of  others  and 
the  injury  to  property  in  their  keeping  tendings 
to  the  prejudice  of  tlie  public 

4.  A  combination  or  conspiracy  having  for  its  pur- 
pose the  inauguration  of  a  strike  upon  the  lines  of 


►•Nee  also  20  L.  R.  A.  158. 


I8di 
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6.  nieg^  eombinations  are  not  aanc- 
tloned  in  any  decree  by  the  Act  of  Congress  of 
June  28, 1888,  legallElng  the  incorporation  of  na^ 
tional  trades  unions. 

6.  Trade  nntona  are  not  prohibited  by 
an  injunction  against  iUeiral  combinations  of 
working  men. 

7.  Employee  of  the  receiver  of  a  railp 
road  may  be  enjoined  fi*om  combining 
and  oonfiplring  to  quit  his  Mrvloe  with  the  object 
and  intent  of  crippling  the  property  in  bis  cus- 
tody, or  embarraasing  the  operation  of  the  rail- 
road. 

8.  A  strike  is  not  nnlawAil  ff  it  is  merely  a 
combination  among  employ^  having  for  its  olv- 
ject  their  orderly  withdrawal  in  large  numbers 
or  in  a  body  from  their  employer^  eery  ice,  to 
aooompliah  some  lawful  purpose. 

•.  Injonetion  is  a  proper  remedy  to  re- 
strain threatened  acts  of  employes  of  a 

railroad  receiver  which  would  Inflict  irreparable 
Ices  upon  the  property,  and  seriously  prejudice 
the  interests  of  the  publio  iovolyed  in  the  rejr- 
ular  continuous  operation  of  the  road. 

(October  1 1894.) 

APPEAL  by  intervening  petitionerB  from  a 
decree  of  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Wisconsin, 


denying  their  motion  to  strike  out  certflin  por- 
tions of  an  injunction  restraining  employ^  of 
the  receiver  of  the  Northern  Paciflc  Railway 
Company  from  interfering  with  the  property^ 
in  his  hands.  Reversed  in  part. 
The  case  sufficiently  appears  in  the  opinion* 

Argued  before  Harlan,  Circuit  Justice; 
Woods,  Circuit  Judge^  and  Bunn,  District 
Judge. 

Messrs,  Charles  Qosbrles,  T.  W» 
Spenee,  and  T.  W.  Harper,  for  appellants: 

An  injunction  is  an  extraordinary  remedy, 
to  be  resorted  to  only  when  the  end  sought 
can  be  reached  by  no  other  legal  process. 

The  writs  of  ibjunction  in  this  case,  in  so- 
far  as  they  enjoin  acts  forbidden  by  law,  are 
superfluous,  and  unnecessary,  and  they  have 
00  functions  to  perform,  in  so  far  as  the  writs 
forbid  acts  which  the  law  does  not  forbid  the 
order  awarding  the  writs  is  erroneous. 

The  order  appointing  the  receivers  a6d  di- 
recting them  to  take  possession  of  the  road, 
and   authorizing   them   to  operate  it,  is  an- 
equitable  execution. 

DaHs  V.  Gray,  83  U.  8.  16  Wall.  217,  81  L. 
ed.  452. 


a  railway  operated  by  receivers  is  unlawful  and 
may  be  prevented  by  injunction. 

(Aprfl  0,  18M.) 

MOTION  by  inter venln?  petitioners  to  strike  ont 
certain  portions  of  the  iuJunctloD  which  baa 
been  fpranted  to  receivers  in  possession  of  the 
Mortfaem  Pacific  Railroad  to  restrain  a  strike 
which  was  threatened  by  the  employes  of  the  road. 
Moiism  denied  except  as  to  one  clause  of  the  injunc- 
tfon. 
The  facts  sufficiently  appear  in  the  opinion. 

Jenklna,  CireuU  Judge,  delivered  the  foUow- 
tnir  opinioD: 

On  the  19th  day  of  December,  1883,  the  receivers 
of  the  defeodaiit  company  presented  to  the  court 
their  verified  petition  represcntinff  that  on  the  17th 
day  of  Auirust,  1896,  and  within  two  days  after 
their  appointment,  and  in  view  of  the  insolvent 
oondltioD  of  the  railroad  company,  they  ordered  a 
reduction  varying  from  10  to  20  per  eent  in  the  sal- 
aries of  all  em  ploy  te  (includinfr  the  general  man- 
airerand  other  general  officers  of  the  company) 
amounting  to  $1,21)0  per  annum  or  more,  which  re- 
duction was  acquiesoed  in  by  the  employes  to  whom 
the  same  applied.  On  the  S26th  of  August,  1803,  in 
view  of  the  increasing  depression  in  the  transpor- 
tation business,  the  consequent  falling  off  of  earn- 
ings* and  the  necessity  of  grater  retrenchment  in 
operating  expenses,  tbereceivers  ordered  a  further 
reduction  in  salaries  and  wages  of  emplov^ 
amounting  to  6  per  cent  on  all  salaries  aggregating 
$S0  a  month  and  under  $75,  and  to  10  per  cent  on  alJ 
salaries  aggregating  from  t76  to  $100  per  month. 
This  latter  order  was  to  take  effect  immediately, 
but  upon  consideration  its  operation  was  suspended 
by  the  receivers  until  the  entire  subject  of  salaries 
and  wages  could  be  more  fully  considered,  espe- 
cially with  reference  to  certain  schedules  covering 
the  nay  and  emplovment  of  certain  classes  of  em- 
ployes. The  receivers  informed  the  court  that 
some  of  these  schedules,  which  bad  been  in  exist- 
ence for  many  years,  were  not  justified  by  condi- 
tions now  existing;  that  they  had  t>een  amended 
from  time  to  time,  and  extended  so  that  they  had 
become  voluminous,  and  in  some  respects  obscure, 
and  had  produced  in  operation  inequalities  and  re- 
sults unJust  to  the  property,  and  unjust  to  many 
employes;  that  they  thereupon  revised  and  re- 
arranged the  schedules,  and,  instead  of  putting  into 
operation  the  reduction  contemplated  by  the  order 
oi  Auffu^t  2R.  they  determined  and  ordered  on  the 
28th  of  October,  1893  (giving  general  notice  thereof 

25  L.R.  A. 


to  the  employes  of  the  road),  that  aU  existinir 
schedules  covering  the  rates  of  pay  of  employes 
should,  ou  the  1st  of  January  then  next  eusuin>r,  be 
abrogated,  and  that  certain  new  schedules  pre- 
pared by  them  should  take  effect  on  that  day:  and 
the  general  manager  was  instructed  on  and  after 
that  day  to  reduce  all  salaries  and  wages  aggregat- 
ing $50  per  month  and  less  than  $75  per  month  5  per 
cent,  and  all  salaries  and  wages  aggresrating  $?&• 
per  month  10  per  cent.  The  revised  schedules  cor- 
rected supposed  inequalities  between  the  different 
classes  of  empiov^  and  did  away  with  certain  ob- 
noxious regulations  which  were  supposed  to  mili- 
tate against  the  proper  management  of  the  prop- 
erty. The  receivers  further  represented  to  the 
court  that  the  reduction  made  in  salaries  and 
wages  was  Justified  in  view  of  the  large  shrinkage 
of  business,  growing  out  of  the  financial  revulsion 
throughout  the  country;  that  the  rates  of  oompen* 
sation  provided  for  were  fair  and  just  to  the  em- 
ployes to  whom  they  related,  in  view  of  the  then 
present  conditions.  It  was  made  to  appear  to  the 
court  that  the  gross  earnings  of  the  property 
during  the  year  1893  were  continuing  to  greatly  de- 
creaserthat  the  decrease  for  the  month  of  Septem- 
ber. 1803,  as  compared  with  the  month  of  Beptem- 
ber,  1892,  amounted  to  $753,000;  that  the  decrease 
for  the  month  of  December.  1893,  as  compared  with 
the  month  of  December,  1&92,  would  amount  to 
$730,000;  decreasing  by  more  than  one  half  the  en- 
tire estimated  gross  earnings  for  the  month.  That 
by  the  revised  schedules  the  average  reduction  in 
the  rates  of  compensation  to  the  various  classes  of 
emplov^  was  about  as  follows:  Engineers,  8  per 
cent:  firemen,  7  per  cent;  trainmen  and  freight 
conductors,  8  per  cent:  passenger  conductors,  10 
per  cent;  telegraphers,  6  per  cent.  The  receivers 
further  advised  the  court  that  many  of  their  em- 
ployte  claimed  that  the  schedules  and  rates  in  force 
when  the  receivers  took  possession  constituted 
contracts  between  the  several  employes  and  the 
receivers,  terminable  only  by  the  consent  of  the 
employ^  in  which  view  the  receivers  could  not 
concur;  and  that  discontent  and  opposition  to  the 
enforcement  of  the  schedule  were  rife  among  the 
employ^,  based  upon  the  assumption  that  no 
power  existed  in  the  receivers  to  change  the 
schedule.  The  receivers  further  advii^ed  the  court 
that  some  of  the  employ ts  throated  that,  in  the 
event  that  the  revised  schedules  should  be  put  into 
operation,  they  would  suddenly  quit  the  serviceof 
the  receivers,  and  would  compel  by  threats  and 
force  and  violence  other  employes  to  quit  the 
service;  that  they  would  prevent,  by  an  organized 
effort,  and  by  force  and  intimidation,  others  from 
taking  service  under  the  receivers  in  the  place  or 
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Any  interference  with  the  possession  of  the 
ceceivers,  or  with  the  operation  of  the  road,  is 
an  obstruction  to  the  execution  of  the  man- 
Hiate  of  the  court. 

Secor  ▼.  ToUdo,  P,  ift  W,  B.  Go,  7  Biss.  521; 
King  7.  Ohio  &  M,  B,  Co,  7  Biss.  582. 

The  employeaof  receivers  of  railroad  com- 
panies are  pro  hac  vice  servants  ct  the  court, 
and  consequently  they  are  at  all  times  before 
the  court  for  punishment,  by  summaiy  pro- 
cess, upon  mere  citation  for  contempt. 

Be  DoolittU,  28  Fed.  Rep.  544;  United  IStata 
V.  Kane,  28  Fed.  Rep.  748;  Giuck  &  B.  Cor- 
porate Receivers,  §  88. 

This  is  true  as  to  the  world  at  large. 

Gluck  &  B.  Corporate  Receivers,  §  38,  and 
•cases. 

The  remedy  for  interference  is  a  simple  cita- 
tion to  show  cause,  which  would  bring  the 
guilty  persons  before  the  court 

Be  Doolittle  and  United  States  v.  Kane,  tu- 
jwa;  Be  Higqine,  27  Fed.  Rep.  448. 

If  two  equal  rights  conflict,  it  does  not  and 
<Minnbt  rest  with  any  court  to  declare  which  of 
these  shall  give  way. 

No  court  can  subordinate  the  right  of  the  la- 
borer to  the  right  of  the  employer,  nor  can  any 
•court  declare  that  capital  shall  abate  any  of 
its  rights  because  of  collision  with  the  rights  of 
the  laborer. 

The  assertion  of  a  right  cannot  be  called  the 
"exercise  of  unbridled  will"  and  liberty  cannot 
tw  opprobriously  stamped  as  license,  merely 
^because  the  exercise  of  his  right  by  one  man 
^orks  damage  to  another  man,  or  to  another 
■aet  of  men,  or  to  society. 


The  right  of  a  man  to  his  services  is  the  uxxm 
in  kind*  and  degree  as  the  right  of  a  man  to  hit 
property. 

Whatever  may  be  the  injury  that  casually 
results  to  an  individual  from  the  act  of  another 
while  pursuing  the  reasonable  exercise  of  an 
established  right,  it  is  his  misfortune.  The 
law  pronounces  it  damnum  absque  injuria,  and 
the  individual  from  whose  act  it  proceeds  is 
liable  neither  at  law  nor  in  the  form  of  con- 
8ci»^nce.  And  the  principal  right  necessarily 
carries  with  it  also  all  the  means  essential  to 
Its  exercise. 

The  Eleanor,  16  U.  8. 2  Wheat.:845, 4  L.  ed 
257. 

The  question  presented  is  this:  Whether 
when  the  wages  of  men  working  under  no 
contract  are  reduced  by  their  employer  on  ac- 
count of  small  profits,  these  men  may,  by  con- 
certed action,  quit  work  in  order  to  bring 
about  a  restoration  of  the  old  scale. 

It  is  not  logical  to  say  that  a  railway  is  a 
public  highway  and  owes  a  duty  to  the  public, 
and  that  it  must  be  kept  a  iroing  concern  al- 
though it  prove  unremunerative  to  the  share- 
holders, and  at  the  same  time  shift  this  duty, 
owed  to  the  public,  from  the  shoulders  of  the 
railroad  company  and  its  shareholders  to  the 
wage-earners,  who  in  no  event  can  have  any 
interest  in  the  profits. 

The  workmen  are  not  the  actors;  the  recelT* 
ers  are  the  aggressors;  the  sole  reason  for  the 
change  is  lack  of  profits  to  the  bondholders. 

Tbe  Judgment  of  the  circuit  court  is,  not  that 

the  men  must  not  breach  a  contract,  but  that 

hey  are  obligated  to  enter  into  a  new  contract. 


those  who  mlirht  leave  suoh  service;  and  tfaat  they 
would  thereby,  as  the  means  of  forcing  the  reoeiv- 
■era  to  abandon  the  proposed  revised  schedules,  dis- 
able the  receivers  from  operating  the  road,  and 
from  dischargrinff  their  duty  to  the  public  as  com- 
mon carrier.  The  receivers  further  represented 
to  the  court  that  some  of  the  employ^  thr^tened. 
If  the  revised  schedules  should  be  put  Id  operation, 
to  disable  locomotives  and  cars  so  that  the  same 
could  not  be  safely  used  at  ail  without  expensive 
repairs:  that  they  would  take  possession  of  the  oars, 
•^Dffines,  shops,  roadbed,  and  other  property  in  pos- 
session of  the  receivers,  and  that  they  would  de- 
stroy and  prevent  tbe  u^e  of  the  property,  and 
would  so  conduct  themselves  with  regard  thereto 
am  to  hinder  and  embarrass  the  receivers  In  the 
manairement  of  the  property,  in  the  operation  of 
tbe  trains  thereover,  and  would  brin?  about  incal- 
culable loss  to  the  trust  property,  and  inflict  irreat 
inoon  venlence  and  hardship  upon  the  public.  The 
receivers  further  represented  to  the  court  that,un- 
less  the  parties  were  restrained  by  order  of  the 
court,  they  would  carry  out  suoh  threats,  and  the 
receivers  would  be  prevented  from  operatinjr  the 
road,  from  oarrsrinff  the  mails  of  the  united  States 
thereover,from  performing  the  duties  of  a  common 
carrier  thereon,  and  thatgrreat  loss  of  property  and 
Jeopardy  to  life  would  ensue;  that  the  parties  re- 
ferred to  (Whose  names  the  receivers  were  unable 
to  state)  were  contriving  secretly  to  perpetrate  the 
acts  of  violence  and  wrong  described,  and  to  inter- 
fere with  the  possession  and  operation  by  the  court, 
^rouflrh  the  receivers,  of  the  property;  that  suoh 
combination  Included  not  only  dissatisfied  em- 
ployes of  the  receivers,  but  others  not  in  the 
service  of  the  receivers,  who  from  a  spirit  of  sym- 
pathy or  mischief,  threaten  to  Join  the  employ^  in 
perpetrating  tbe  wrongful  acts  and  thinm  stated; 
and  that  they  would  so  do  unless  restrained  by  the 
court.  The  receivers  thereupon  asked,  among 
ether  things,  for  an  order  authorizing  them  to  put 
in  operation  and  maintain  on  and  after  January  1, 
then  proximo,  the  revised  schedules  In  suoh  petl- 
-tion  described,  and  that  a  writ  of  injunction  might 
issue  as  prayed  for  la  the  petition. 

Upon  consideration  of  the  petition  the  court  on 
-that  day  entered  its  order  authorising  tbe  xeoeiT- 


ers  to  adopt  the  revised  schedules,  and  directing 
the  issue  of  a  writ  of  Injunotion  as  prayed  for  in 
the  petition,  and  directing  its  delivery  to  tbe  mar- 
shal for  execution,  ordering  him  to  protect  the  re- 
ceivers of  the  Northern  Paoiflo  Railroad  in  their 
possession  of  tbe  property  of  the  railroad,  and  in 
their  operation  thereof;  and  directing  the  receiv- 
ers to  nle.  in  the  courts  wherei?  they  oad  been  ap- 
pointed receivers  of  said  property  upon  ancillarif 
bills,  petitions  similar  to  that  on  which  the  order 
was  based,  to  the  end  that  the  power  of  each  court 
might  be  seasonably  invoked  for  tbe  protection  of 
tbe  receivers  in  the  possession  and  manag^meat  of 
tbe  property  wit  bin  its  territorial  Juribdiotion.  'Hie 
writ  in  question  was  directed  to  the  officers.  aireiita« 
and  employ^  of  the  receivers,  engineers,  firemen, 
trainmen,  train  dispatchers,  telegraphers,  con- 
ductors, switchmen,  and  all  other  employee  of  the 
receivers,  and  to  all  persons,  associatiuns.  and  com- 
binations, voluntary  or  otherwise,  whether  em- 
ployes of  said  receivers  or  not,  and  to  ail  i^ersons 
generally.  The  reetralninff  clause  of  the  writ  is  as 
follows.  • 

'*  Now,  therefore.  In  consideration  thereof,  and 
of  the  matters  m  said  petition  set  forth,  you,  the 
officers,  agents,  and  employ^  of  Thomas  F.  Oakea, 
Henry  C.  Payne,  and  Henry  C.  Rouse,  as  receivers 
of  the  Northern  Padflo  lEUiflroad  iCoropaoy,  and 
the  engineers,  firemen,  trainmen,  train  dinpatcbers, 
telegraphers,  conductors,  switchmen,  and  all  other 
employ^  of  said  Thomas  F.  Oakes,  Henry  C 
Pavne.  and  Henry  C.  Rouse,  as  receivers  of  the 
Northern  Pacific  Railroad  Company,  and  each  and 
every  one  of  you,  and  all  persons,  associations,  and 
combinations,  voluntary  or  otherwise,  whether 
employ^  of  eaid  receivers  or  not,  and  all  persona 
generally,  and  each  and  every  one  of  you,  io  the 
penalty  which  may  ensue,  are  hereby  charged  and 
commanded  that  you,  and  each  and  every  one  of 
you,  do  absolutely  desist  and  refrain  fromdirablinff 
or  rendering  In  any  wise  nnilt  for  convenient  and 
Immediate  use  any  engines,  cars  or  other  property 
of  Thomas  F.  Oaaes,  Henry  0.  Payne,  and  Henry 
G.  Rouse,  as  receivers  for  the  Northern  Paciflo 
Railroad  Company,  and  from  Interfering  in  any 
manner  with  the  possession  of  looomotives,  oars,  or 
property  of  tbe  said  reoel  veis.  or  la  tliair  euetody« 


im. 


Aathub  v.  Oakes. 


417 


A  tort  spriDgs  out  of  a  contract  when  there 
is  a  breach  of  a  duty  which  the  law,  contradia- 
tioguisbed  from  the  contract,  has  imposed. 

Bishop,  NonCoDt.  L.  t^ 78. 

Where  contract  relations  exist,  the  parties 
assume  towards  each  other  no  duties  whatever 
besides  those  the  contract  implies. 

Cooley,  Torts,  p.  91. 

The  class  of  tortious  actions  arising  out  of 
contract  do  not  arise  from  a  breach  of  express 
provisions  thereof;  but  from  a  breach  of  an 
implied  duty  arising  out  of  and  incident  to  the 
contract  "aud  the  liability  arises  out  of  a  duty 
incident  to  and  created  by  the  contract"  of 
employment,  but  only  dependent  upon  the  con- 
tract to  the  extent  necessary  to  raise  thfe  duty. 
The  tort  consists  in  the  breach  of  the  duty. 

Wood's  AddiFoii.  Torts,  §27.  note. 

The  terms  of  the  contract,  therefore,  do  not 
define  the  duty  and  cannot  be  resorted  to  for 
that  purpose. 

The  duty  spoken  of  is  not  to  perform  the 
contract,  but  to  do  or  refrain  from  doine  some- 
thing which  the  law  says  shall  or  shall  not  be 
done  by  a  man  who  has  entered  into  a  certain 
contract  relation. 

The  question  for  the  court  in  this  case  is 
where  this  duty,of  a  railroad  employ^  begins 
and  ends. 

One  of  these  implied  conditions  on  their  be- 
half was  that  they  would  not  leave  its  service 
or  refuse  to  perform  their  duties  under  circum- 
stances, when  such  neglect  on  their  part  would 
imperil  lives  committra  to  its  care,  or  the  de- 
struction of  property   involving   irreparable 


loss  and  injury,  or  visit  upon  it  severe  penal 
ties. 

Toledo,  A,  A,  A  N.  M.  R.  Co.  y. Pennsylvania 
Co.  19  L.  R.  A.  895.  54  Fed.  Rep.  746. 

It  is  idle  to  say  that  a  man  has  a  right  to 
quit,  and  yet  that  the  law  prohibits  him  from 
quitting  so  as  to  interfere  with  the  convenience 
of  his  employer. 

In  the  absence  of  restrictive  contract,  work- 
men have  a  right,  by  concerted  action,  to  cease 
work  to  procure  hietter  terms  of  service,  no 
compulsion  being  used  except  that  incident  to 
the  cessation. 

A  conspiracy  is  generally  defined,  "the 
combination  or  agreement  of  two  or  more  per- 
sons to  do  an  act  unlawful  in  itself,  or  to  do  a 
lawful  act  by  unlawful  means." 

Anderson,  Law  Diet,  title  Conspiracy. 

The  case  of  Com.  v.  Cai  lisle,  Brighdy,  86, 
which  was  mainly  relied  upon  bv  counsel  for 
the  receivers  below,  is  pronounced  by  the  Unit- 
ed States  Circuit  Court  of  Appeals,  8th  Cir- 
cuit, to  be  **a  case  of  questionable  authority." 

United  States  y.  Trans- Missouri  Freight  Asso. 
24  L.  R  A.  78.  58  Fed.  Rep.  58,  and  the  cases 
holding  contrary  to  its  doctrine,  viz. :  Snow  v. 
WTieeler,  113  Mass.  179;  Botoeny.  Matheson,  14 
Allen,  499;  Scrainka  v.  ikharringhavsen,  8 
Mo.  A  pp.  522;  Carew  v.  Rutherford,  106  Mass. 
1,  8  Am.  Rep.  287.  are  approved. 

Where  a  confederacy  having  no  lawful  aim 
tends  simply  to  oppression  of  individuals  or  to 
the  prejudice  of  the  public,  it  will  be  a  con- 
spiracy. But  where  the  aim  is  lawful,  and  the 
means  are  lawful,  the  combination  will  not  be 


and  from  interferlnir  In  any  manner,  by  force, 
threats,  or  otberwise.  witb  men  who  desire  to  con- 
tinue in  the  servioe  of  the  said  receivers,  and  from 
tnterferlnsr  in  any  manner,  by  force,  threat,  or 
otherwise,  witb  men  employed  by  the  said  receiv- 
eifl  U)  take  the  place  of  those  who  quit  the  service 
of  said  receivers,  or  from  Interfering  with  or  ob- 
itractlDff  in  any  wise  tbe  operation  of  the  railroad, 
or  any  portion  thereof,  or  the  running'  of  enirioes 
and  traioB  thereon  and  thereover,  as  usual,  and 
from  any  interference  with  tbe  telegraph  lines  of 
said  receivers  or  along  the  lines  of  railways  oper- 
ated by  Bald  receivers,  or  the  operation  thereof,  and 
frttm  eombming  and  conspiring  to  guiU  with  orvjilh- 
out  notice,  the  service  at  said  receivertf^  with  the  ob- 
iutand  intefit  of  oripplino  the  jiroperty  in  their  eus- 
todu,  or  embarrassing  the  operMiim  of  said  raitroad, 
and  from  so  quitting  the  service  of  the  said  receivers^ 
ysiih  or  without  notice,  as  to  cripple  the  property^  or 
to  preoent  nr  hinder  the  operation  of  said  raUrond^ 
snd  ffeoeraliy  from  interfering  with  the  officers 
and  agents  ox  said  receivers,  or  their  employ^,  in 
any  manner,  bv  actual  violence,  or  by  Intimidation, 
threats,  or  otherwise,  in  the  full  and  complete  pos- 
KSBlon  and  management  of  the  said  railroad,  and 
of  all  the  property  thereunto  pertaining,  and  from 
Interfering  with  any  and  all  property  in  the  custody 
of  the  said  receivers,  whether  belonging  to  there- 
oeivere  or  shippers  or  other  owners,  and  from  In- 
terfering, intimidating,  or  othen^lse  injuring  or 
ioconvenienclcg  or  delaying  the  passengers  being 
transported  or  about  to  be  transported'  over  the 
railway  of  said  receivers,  or  any  portion  thereof, 
by  eaid  receivers,  orby  interfering  In  any  manner 
by  actual  violence  or  threat,  and  otherwise  pro- 
ven ring  or  endeavoring  to  prevent  the  shipment  of 
nelght  or  the  transportation  of  the  mails  of  the 
United  suites  over  the  road  operated  by  said  re- 
ceivers, until  the  further  order  of  this  court.** 

On  tbe  XOd  day  of  December,  18^  tbe  receivers 
presented  to  tbe  court  their  supptemental  petition. 
setting  forth  that  the  employ^  affected  bv  the  new 
echeilules  referred  to  In  the  former  petition,  con- 
»sred  of  engineers,  conductors,  firemen,  trainmen, 
switchmen,  operators,  and  shopmen:  that  each  of 
said  classes  of  employ^  had  appointed  a  committee 
to  confer  with  the  operating  olUcersof  the  receiv- 
ers, at  St.  PkuI,  with  reference  to  the   proposed 
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change  In  the  schedules,  and  stating  the  names  of 
the  members  of  those  several  committees:  that 
such  committees  had  confederated  and  agreed  to 
co-operate  and  report  to  the  various  classes  ot  em- 
ployes along  tbe  line  whom  such  committee  especi- 
ally represented  a  joint  recommendation.— that  is 
to  say,  should  »«id  committees  agree  to  report  and 
recommend  a  strike  alonor  tbe  line  of  the  railroad, 
then  the  separate  committees  mentioned  represent- 
ing the  different  classes  of  employes  along  the  line 
should  report  and  recommend  separately  to  tbe 
employes  represented  by  suob  committee  to  strike. 
The  petition  further  represented  to  tbi^  court  that 
a  suboommlttoe  of  thirty-two  persons  had  been  ap- 
pointed by  the  Joint  committee  to  confer  with  the 
operating  officers  of  tbe  receivers,  and  to  make  re- 
port and  recommondation  to  tbe  joint  committee; 
and  that,  should  such  suboommlttee  recommend  a 
strike,  tbe  general  and  Joint  committee  would  re- 
port or  recommend  a  strike,  which  the  separate 
committees  In  turn  would  recommend  or  report  to 
the  different  orders  or  classes  of  labor  to  which  they 
belonged  upon  tbe  lines  of  the  raUroad.  Tbe  re- 
ceivers further  represented  that  tbe  subcommittee 
of  said  general  committee  Intended  and  was  about 
to  recommend  and  advise  the  general  Joint  com- 
mittee to  recommend  that  the  employes  of  the  road 
should  strike  on  or  about  January  1, 1894.  and  that 
the  general  Jomt  committee  and  the  said  several 
separate  committees  were  about  to  recommend  to 
the  several  class'-s  of  labor  in  the  employment  of  the 
receivers  to  strike  on  or  about  that  dav.  And  the 
receivers  further  Informed  the  court  that,  if  such 
committees  should  recommend  a  strike,  the  Indi- 
vidual employes  along  tbe  line  of  the  road  would 
on  tbe  day  recommended  Join  In  a  general  strike, 
unless  the  members  of  the  committee  were  enjoin^ 
by  the  court  from  issuing  any  orderor  recommenda- 
tion to  strike:  that  tbe  employes  of  tbe  railroad 
beld  themselves  bound  to  obey  the  order  or  recom- 
mendation of  the  committee;  that  almost  all  of  tbe 
employes  of  the  road  belonged  to  one  of  the  labor 
organizations  of  the  en);ineers,  conductors,  fire- 
men, trainmen,  switchmen,  operators,  or  shopmen, 
and  also  to  nutlonnl  labor organiaations comprising 
the  employes  in  similar  lines  on  almost  all  the  other 
lines  of  railroad  in  the  United  States,  namely,  the 
Brotherhood  of  Locomotive  Bngioeers.  tbe  Order 
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a  conspiracy,  even  though  iDConvenience,  dis- 
comfort, or  prejudice  ensue  to  individuals  or 
to  the  public. 

State  ▼.  Donaldion,  82  N.  J.  L.  161,  90  Am. 
Dec.  649;  Toledo,  A.  A.  d  N.  M,  R,  Co.  y. 
Penneylmnia  Co.  19  L.  R.  A.  887,  54  Fed. 
Rep.  788. 

Every  definition  of  conspiracy  includes  and 
bases  it  upon  a  tort. 

Adier  v.  Fenton,  66  U.  S.  24  How.  407,  16 
L.  ed.  696. 

Before  this  court  can  restrain  an  act  the  law 
must  have  condemned  it. 

Wheaton  v.  Peters,  83  U.  8.  8  Pet.  591,  8  L. 
ed.  1055. 

Under  the  common  law,  since  the  abrogation 
of,  or  departure  from,  the  old  English  stat- 
utes, which  made  it  a  criminal  offense  for  an 
individual  to  refuse  to  work,  combiDations  of 
workmen  for  the  purpose  of  improving  their 
condition,  increasing  their  earning  power,  and 
enforcing  the  payment  of  higher  wages  by 
combination,  have  been  held  innocent. 

Carew  v.  Rutherford,  106  Mass.  1,  8  Am. 
Rep.  287 ;  Snow  v.  Wlteeler,  118  Mass.  186 ; 
State  V.  Stewart,  59  Vt.  285,  59  Am.  Rep.  710; 
Com.  V.  Hunty  4  Met.  184. 

The  best  American  authorities  to-day  concur 
in  placing  labor  and  capital  on  the  same  plane. 

State  V.  Olidden,  55  Conn.  74:  Cvrran  v. 
Oalen,  2  Misc.  553;  RcKfere  v.  Evarte,  17  N.  Y. 
Hupp.  264 ;  Stats  v.  Stewart,  59  Vt.  289.  59 
Am.  Rep.  710. 

The  right  of  employes  to  quit  work  singly, 
and  the  right  of  employes  to  quit  work  in  a 
body,  has  been  and  is  to  day  recognized  and 
affirmed  by  the  federal  courts. 


Re  Doolitiie,  28  Fed.  Rep.  547;  UnUedStatet 
V.  Kane,  Id.  748;  OcBur  d^  Alene  Coneol.d Min. 
Co.  V.  Mneri  Union  of  Wardner,  19  L.  R  A. 
882,  51  Fed.  Rep.  268;  King  y.  Ohio  df  M.  R 
Co.  7  Hiss.  583;  United  States  v.  Workingmen's 
Amalgamated  Council,  of  New  Orleans,  54  Fed. 
Rep.  994. 

The  Wisconsin  statute  prohibits  persons 
from  combining,  associating,  agreeing,  mutu- 
ally undertaking,  or  concerting  together  for 
the  purpose  of  willfully  or  mauciousiy  injur- 
ing another. 

The  word  "willfully"  is  ordinarily  used  to 
express  something  like  a  wicked  purpose  or  an 
evil  or,  improper  motive,  or  to  characterize  an 
act  done  wantonly. 

State  V.  Preston,  84  Wis.  675;  United  States 
V.  S  Railroad  Cars,  1  Abb.  U.  8.  196. 

The  word  "maliciously"  in  the  penal  stat- 
utes is  construed  as  meaning  a  wicked  intent 
to  injure. 

battle  v.  Bishop,  80  Conn.  80;  Com  ▼.  Wai- 
den,  3  Cush.  558. 

The  United  States  statute  prohibiting  trusts 
does  not  touch  the  case. 

United  States  y. Patterson,  55  Fed.  Rep.  605- 
641;  United  States  v.  Trans- Missouri  ^Mght 
Asso.  24  L.  R  A  78,  58  Fed.  Rep.  58. 

The  phraseology  of  the  injunctional  writs  is 
correct  or  erroneous,  according  to  the  idea 
which  their  words  conveyed  to  the  men  ad- 
dressed, the  words  being  taken  in  the  sense  in 
which  those  men  had  the  right  to  construe 
them. 

Unless  there  be  the  most  decisive  reasons 
which  !cad  us  to  conjecture  the  intent  was 
otherwise,  words  are  to  be  understood  in  their 


of  Ballway  Oondaotors.  the  Brotherhood  of  Loco- 
motive FiremeD,  the  Order  of  Railway  Telegraph- 
ers, and  the  Brotherhood  of  Railway  Traibmen. 
The  petition  then  proceeds  to  fdve  the  names  of  the 
executive  beads  of  those  onpiDlsations,  and  asserts 
that  theemployte  will  not  strike  unless  such  strike 
1b  ordered  by  one  or  more  of  the  executive  heads 
of  the  national  labor  organizations  named:  and  that 
witJiout  an  order  from  the  executive  head,  no  assist- 
ance would  be  alven  to  the  employes  by  the 
national  organiiBatlons  to  which  they  belonfired  if 
they  should  attempt  to  strike.  The  petition  further 
alleged  that  the  railway  in  question  was  enffSRed  in 
interstate  commerce,  and  that  toe  strike  along  the 
line  of  the  road  would  not  only  cause  irreparable 
damage  to  the  trust  property,  but  to  a  large  por- 
tion of  the  country  traversed  by  the  Northern 
Paoiilc  Railroad,  because  not  reached  by  any  otber 
hoe  of  road  or  telegraph  line  or  express  company. 
That  there  were  many  communities  along  the  line 
of  the  railroad  whose  entire  commercial  facilities 
were  furnished  by  the  three  departments  of  the 
railroad  operated  by  the  receivers.— the  railroad, 
the  telegraph,  and  the  express;  and  that  all  classes 
of  business  men  In  large  portions  of  the  country 
traversed  by  the  railroad  operated  by  the  receivers 
were  depcadent  to  a  very  large  extent,  upon  these 
three  departments  of  service,  and  that  large  sec- 
tions of  country  are  dependent  upon  the  railroad 
trains  operated  by  the  receivers  tor  their  necessary 
daily  supply  of  fuel.  proYisions.  etc.  The  petition 
asked  for  an  order  granting  a  writ  of  injunction 
restraining  these  committees  and  the  heads  of  the 
national  organisations  mentioned  from  ordering  or 
reconimendinir  or  advising  a  strike. 

(Joon  consideration  of  this  petition  an  order  was 
made  directing  a  writ  of  injunction  to  issue  as 
prayed  in  the  original  petition,  and  as  prayed  in  the 
Bupplemental  petition,  with  a  similar  direction  with 
respect  to  the  presentation  of  the  order  and  writ  to 
those  courts  in  which  ancillary  bills  had  been  filed 
for  like  orders  from  those  courts.  The  writ  of  in- 
junction inued  upon  this  order  was  dii*ected  to  the 
various  persons  named,  and  to  their  agents,  sub- 
agents,  representatives,  and  employes,  and  to  the 
ofDcers,  agents,  and  employ^  of  the  receivers,  and 
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to  tbe  engineers,  firemen,  trainmen,  train  dispatch- 
ers, telegraphers,  conductors,  switchmen,  and  all 
otber  employes  of  tbe  receivers,  and  to  all  persons, 
associations,  and  combinations,  voluntary  or  other- 
wise, whether  employes  of  said  receivers  or  not, 
and  to  all  persons  generally.  It  embodied  tlie  pro- 
visions of  the  first  writ,  with  the  f  oUowinir  addi- 
tional clause: 

^*An&  from  eombM/na^oreotmplrina  toaeUurcr 
with  otAers,  either  jotnty  or  severally^  or  as  eommit- 
tces.  or  as  ojgneers  ofanyao«itted  'labor  organUaiionJ* 
lottA  th€  deifgn  or  purpose  of  caiiHna  a  sCr<lc6  utton 
th»  lines  of  ra/iJtroaja  operated  by  said  receivers,  and 
from  ordenng^  recommendinO'  apt/rodng.  or  advis- 
ing others  to  quit  the  service  of  the  receivers  of  the 
Korthem  Pacific  RaUroad  Company  on  Jatiuary  U 
189k,  or  at  any  other  time;  and  from  orderirtQ^  rtcnm- 
tn^ndino,  advisino.  or  approving  by  eommunieaUtm 
or  i>i8truct<oti  or  otherwise,  the  emj^ayis  of  the  said 
receivers,  or  any  of  them,  or  of  saidlforthem  Paoifie 
Railroad  Company,  to  join  in  a  strike  on  said  Janu- 
ary 1, 189U,  oral  any  other  tims,  and  from  ordering, 
recrmmending,  or  advietng  any  committee  or  com- 
mittees, or  class  or  classes  ofemployis  of  said  receiv- 
ers to  strike  or  join  in  a  strike  on  January  1, 189U,  or 
at  any  other  time,  untU  the  further  order  of  this 
court^^ 

On  the  15th  day  of  February.  18M,  P.  M.  Arthur, 
grand  chief  engineer  and  chier  executive  officer  of 
the  Brotherhood  of  Locomotive  Sngineers;  B.  E. 
Clark,  grand  chief  conductor  and  chief  executive 
olficer  of  tbe  Order  of  Railway  Ck>nductoni ;  F.  P. 
Sanrent,  grand  chief  fireman  and  chief  executive 
officer  of  the  Brotherhood  of  Locomotive  Ftremeo; 
D.  G.  Ramsey,  grand  chief  telegrapher  and  chief 
executive  officer  of  the  Order  of  Hallway  Tele- 
graphers; 8.  K  Wilkinson,  grand  master  and  eblef 
executive  officer  of  the  Brotherhood  of  Railway 
Trainmen;  and  John  Wilson,  grand  master  and 
chief  executive  officer  of  the  8wltchmen*8  Mutual 
Aid  Association,— in  behalf  of  themselves  and  of 
their  respective  organizations  and  aaiociatioiia.  and 
the  members  thereof,  and  in  behalf  of  such  of  the 
employes  of  the  receivers  as  are  members  of  tbe 
said  associations  and  organisations,  moved  tbe 
court  to  modify  the  writs  of  injunction  by  ezpung- 
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proper  and  most  known  slgoification,  not  the 
grammatical  one,  which  regards  the  etymology 
and  original  of  them,  but  that  which  is  vulgar 
and  most  in  use;  for  use  is  the  judge,  the  law, 
and  rule  of  speech.  Liebcr's  Hermeneutics, 
Hammond's  edition.  299. 

All  the  lexicographers  are  in  accord  on  the 
meaning  of  the  word  **  strike/'  and  therefore 
the  woM  "  strike  "  in  these  injunctions  means 
just  what  the  people  who  coined  the  word 
have  made  it  mean :  "  A  combined  effort  of 
workmen  to  obtain  higher  wages  or  other  con- 
cessions from  their  employers,  by  stopping 
work  at  a  preconcerted  time." 

If  the  definition  given  by  the  learned  circuit 
judge  of  the  word  "strike"  be  correct,  then 
the  following  sentence,  found  in  McCarthy's 
"  Histoiy  of  Our  Own  Times,"  is  rank  non- 
aease,  or  worse. 

'*  Borne  eminent  men,  of  whom  Mr.  Mill 
was  the  greatest,  had  long  been  endeavoriog 
to  get  the  world  to  recognize  the  fact  that  a 
strike  is  not  a  thing  which  can  be  called  good 
or  had,  nntil  we  know  its  object  and  its  his- 
tory; that  the  men  who  strike  may  be  some* 
times  right  and  that  they  may  have  sometimes 
been  successful." 

And  the  writer  in  the  Encyclopedia  Britan- 
Dica,  on  the  subject  **  Trade  Unions,"  made  a 
slip  when  he  wrote  that  a  strike  was  a  simul- 
taoeous  cessation  of  work  to  secure  a  con- 
cession. 

Mesan.  James  MeNao^*  John  C. 
SpooneTf  and  Qeorge  P.  JHIller  for  ap- 
pellees. 


Harlan,  J,,  delivered  the  opinion  of  the 
court: 

The  questions  before  us  relate  to  the  power 
of  a  court  of  e<;[aity — having?  custody  by  le- 
cievers  of  the  railroad  and  other  property  of  a 
corporation — to  enjoin  combinations,  conspira- 
cies or  acts  on  the  part  of  the  receivers'  em- 
I>loyes  and  their  asbodates  in  labor  organiza- 
tions which,  if  not  restrained,  would  do  irre- 
parable mischief  to  such  property,  and  pre- 
vent the  receivers  from  discharging  the  duties 
imposed  by  law  upon  the  corporation. 

"rhe  original  bill  was  filed  on  behalf  of  stock- 
holders and  creditors  of  the  Northern  Pacific 
Railroad  Company,  a  corporation  created  by 
an  act  of  congress,  and  had  for  its  general  ob- 
ject the  udmiDistration  under  the  airection  of 
the  court  of  the  entire  railroad  system,  lands 
and  assets  of  that  corporation,  and  the  enforce- 
ment of  the  respective  rights,  liens,  and  equities 
of  its  preferred  and  common  stockholders, 
bondholders,  and  creditors. 

The  railroad  company  having  filed  its  an- 
swer, receivers  were  appointed  with  authority 
to  take  immediate  possession  of  its  railroads 
and  other  property  and  to  exercise  its  authority 
and  franchises,  conduct  its  business  and  occu- 
pation as  a  carrier  of  passengers  and  freight, 
discharge  the  public  duties  obligatory  upon  it 
or  upon  anv  of  the  corporations  whose  lines  of 
road  were  in  its  possession,  preserve  the  prop- 
erty in  proper  condition  and  repair  so  as  to  be 
safely  and  advantageously  used,  protect  the 
title  and  possession  of  the  same,  and  employ 
such  persons  and  make  such  payments  and  dis- 


Ing  and  strildxiir  from  the  write  the  parts  Italicized. 
The  motion  was  based  upon  the  petition  and  sup- 

Slemeotal  petition,  and  upon  the  orders  of  ttie  oourt 
treotiDir  toe  tasuanoeof  the  writs;  and  at  the  bear- 
tog  tbeoonstltutioDS.  statutes,  and  rules  of  order 
of  the  various  orpranizatloDS  referred  to  were  prfr* 
•en ted  and  oonsldered  in  arirument. 

Id  the  dtaouasion  of  the  important  aod  interest- 
ing Queetlona  preaented  by  this  motion  it  is  not 
within  the  province  of  the  oourt  to  assume  part  in 
the  contest  oetween  capital  and  labor,  whloh  it  is 
Mwrted  is  here  involved.  It  may  be  that  the  ag- 
fregated  power  of  combined  capital  is  fraught  with 
oanaer  to  the  republic  It  may  be  that  the  aggre- 
gated power  of  combined  labor  is  perilous  to  the 
peace  of  society,  and  to  the  rights  ox  property.  It 
doubtless  is  true  that  in  the  contest  the  rights  of 
hoth  have  heeo  invaded,  and  that  each  has  wrongs 
to  be  redr«>8sed.  If  danger  to  the  state  exists  from 
the  combination  of  either  capital  or  labor,  requir- 
ing additional  restraint  or  modification  of  existing 
laws.  It  is  within  the  peculiar  province  of  the  legis- 
lature to  determme  the  necessary  remedy,  and  to 
declare  the  general  policy  of  the  state  touching  the 
relations  between  capital  and  latx>r.  With  that  the 
Ipdlcial  power  of  the  government  is  not  concerned. 
But  ft  is  the  duty  of  the  courts  to  restrain  those 
warring  factions,  so  far  as  thetr  action  may  in- 
IriDge  the  declared  law  of  the  land,  that  society 
may  uot  be  disrupted,  or  its  peace  Invaded,  and  that 
radlvidual  and  oorporate  rights  may  not  be  In- 
fringed. It  therefore  t)eoomes  the  duty  of  the 
oourt  to  inquire  whether,  in  respect  of  the  things 
oompialnea  of  I  there  has  been  threatened  violation 
of  the  law  of  the  land,  and  to  determine  the  appro- 
priate rpmedy,  taking  care,  however,  to  app^  the 
nmedj  without  usurpation  of  jurisdiction,  or,  as 
remarked  by  Lord  ChaneeUor  Haoon,  ^^to  contain 
juriadlctlon  within  the  ancient  merenstones  with- 
out removing  the  mark;**  and  having  also  oon- 
stantlT  in  mind  the  maxim  that  theprovinoe  of  the 
court  la  **dicere  et  non  dare  Ugem."  In  this  spirit, 
S8 1  trust,  I  proceed  to  the  consideration  of  the 
qnestions  involved,  taking  occasion  to  express  my 
pbtigation  to  'x>unse],  whose  able  prestentatlon  of 
we  law  has  maoh  relieved  the  labor  of  the  court, 
n  ttconld  not  lighten  Its  responslblUty. 

If  the  combination  and  conspiracy  aileged,and  the 


acts  tlireatened  to  be  done  in  pursnance  thereof; 
are  unlawful,  it  cannot.  I  think,  be  successfully 
denied  that  restraint  by  injunction  is  the  appropri- 
ate remedy.  It  may  be  true  that  a  right  of  aoaon 
at  law  would  arise  upon  consummation  of  the 
threatened  injury,  but  manifestly  such  remedy 
would  be  inadequate.  The  threatened  Interfeiv 
eoce  with  the  operations  of  the  railway,  if  carried 
into  effect,  would  result  in  paralysis  ot  its  business, 
stopping  the  commerce  ebbing  and  flowing  through 
seven  states  of  the  Union,  working  incaJoulable  in- 
Jury  to  the  property,  and  causing  great  public 
privation.  Pecuuiary  compensation  would  be 
wholly  inadequate.  The  injury  would  be  irrepar- 
able. Gompensatlon  could  be  obtained  only 
through  a  multiplicity  of  suits  against  12.000  men« 
scattered  along  the  line  of  this  railway  for  a  dis- 
tance of  4,400  miles.  It  is  the  peculiar  function  of 
equity  in  such  case,  where  the  injury  would  result 
not  alone  In  severe  private,  but  in  great  public, 
wrong,  to  restrain  the  commission  of  the  threatened 
acts,  and  not  to  send  a  party  to  seek  uncertain  and 
inadequate  remedy  at  law.  That  Jurisdiction  rests 
upon  settled  and  unassailable  ground.  It  Is  not 
longer  open  to  controversy  that  a  court  of  equity 
may  restrain  threatened  trespass  involving  the  im- 
mediate or  ultimate  destruction  of  property,  work- 
ing irreparable  Injury,  and  for  whloh  there  would 
be  no  adequate  oompetisatlon  at  law.  It  will,  in  ex- 
treme cases,  where  the  peril  is  imminent,  and  the 
danger  great,  issue  mandatory  injunctions  requir- 
ing a  particular  service  to  be  performed. or  a  partic- 
ular direction  to  be  given,  or  a  particular  order  to 
he  revoked,  in  prevention  of  a  threatened  trespass 
upon  property  or  upon  public  rlghrs.  I  need  not 
enlarge  upon  this  subject.   The  Jurisdiction  is  be- 

Sond  question,  to  plenary  and  comprehensive, 
ome  of  the  authorities  are  assembled  by  Judg9 
Taft  In  thecase  of  Titledo^A.A.  AN.  M,lL  Co,  v. 
Penruuhvania  Co.^  64  Fed.  Rep.  780, 10  L.  R.  A.  8ft),  a 
case  in  which  the  court  restrained  Mr.  Arthur, 
chief  of  the  Brotherhood  of  LooomotiveBngineers, 
from  giving  the  order  and  signal  for  a  strike 
which  was  intended  to  result  in  injury  to  the 
complainant*s  rights.  See  also,  BlindeU  v.  Haqariy 
54  Fed.  Rep.  40,  atSrmedon  appeal,  5  C.  C.  A.  80,  M 
Fed.  Rep.  606:  Goeur  d^Alene  Oonaol,  A  Jtfin.  Co.  v. 
Ifiners*  i7n<o»  c/  ITaindner,  SL  Fed.  Bep.  £60, 10  L. 
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bursments  as  were  needful.  The  receivers  were 
aJso  authorized  to  manage  all  other  property 
of  the  company  at  their  discietion  and  in  such 
manner  as  in  their  judgement  would  produce 
the  most  satisfactory  results  consistent  with 
Che  discharge  of  the  public  duties  imposed  on 
them,  and  to  fix  the  compensation  of  officers, 
attorneys,  managers,  superintendents,  agents, 
and  employes  in  their  service.  It  was  further 
ordered  that  an  injunction  issue  against  the  de- 
fendant and  all  claiming  to  act  by,  through,  or 
under  it,  and  against  all  gother  persons,  to  re- 
strain them  from  interfering  with  the  receivers 
in  taking  possession  of  and  managing  the  prop- 
erty. 

Subsequently  the  Farmers'  Loan  &  Trust 
Company,  as  trustee  for  the  holders  of  bonds 
and  collateral  trust  indentures,  filed  an  origi- 
nal bill  in  the  same  court  against  the  Northern 
Pacific  Railroad  Company,  the  individual 
plaintiffs  in  the  first  suit,  and  the  receivers. 
The  relief  asked  was  that  (he  plaintiff  as  trustee 
under  the  mortgages  named  in  the  bill  be 
placed  in  possession  of  the  mortgaged  premises, 
or  that  receivers  of  the  rights,  franchises,  and 
property  of  the  railroad  company  be  appointed 
with  authority  to  operate  its  railroads  and 
carry  on  its  business  under  the  protection  of 
Che  court;  that  the  liens  created  by  the  several 
mortgages  be  ascertained  and  declared;  and 
that  the  mortgaged  property,  in  certain  contin- 
gencies, be  sold  and  the  proceeds  applied  ac- 
cording to  the  rights  of  parties. 

The  railroad  company  having  appeared  in 
that  suit,  an  order  was  entered  appointing  the 
same  persons  receivers  who  were  appointed  in 


the  first  suit,  and  the  two  suits  were  consoli- 
dated, to  proceed  together  under  the  title  of 
the  Farmer^  Loan  db  Trust  Co,  v.  Northern 
raeific  Hoilroad  Company,  etc. 

By  a  writ  of  injunction  dated  December  19, 
1893,  the  officers,  agents,  and  employes  of  the 
receivers,  including  engineers,  firemen,  train- 
men, train  dispatchers,  telegraphers,  conduc- 
tors, switchmen,  and  all  persons,  associations, 
and  combinations,  voluntary  or  otherwise, 
whether  in  the  service  of  the  receivers  or  not» 
were  enjoined — 

From  disabling  or  rendering  in  any  wise  unfit 
for  convenient  and  immediate  use  any  engine, 
cars,  or  other  property  of  the  receivers; 

From  interfering  in  any  nuinner  with  the 
possession  of  locomotives,  cars  or  property  of 
the  receivers  or  in  their  custody: 

From  interfering  in  any  manner,  by  foroe^ 
threats,  or  otherwise,  with  men  who  desire  to 
continue  in  the  service  of  the  receivers,  or  with 
men  employed  by  them  to  take  the  place  of 
those  who  quit; 

From  interfering  with  or  obstructing  in  any 
wise  the  operation  of  the  railroad  or  any  por- 
tion thereof,  or  the  running  of  engines  or 
trains  thereon  as  usual; 

From  any  interference  with  the  teleftraph 
lines  of  the  receivers  along  the  lines  of  railways 
operated  by  them,  or  the  operation  thereof; 

From  combining  and  conspiring  to  ouit, 
with  or  without  notice,  the  service  of  saia  re- 
ceivers with  the  object  and  intent  of  crippling 
the  property  in  their  custody  or  embarrassing 
the  operation  of  said  railroad,  and  from  ao 
quitting  the  service  of  the  said  receivers,  with 


B.  A.  888.  It  would  be  anomalous,  indeed,  if  the 
court,  boldinsr  this  property  in  possession  in  trust, 
ooald  not  protect  it  from  injury,  and  could  not  re- 
«traln  Interfereace  which  would  render  abortive  all 
efforts  to  perform  the  public  duties  charged  upon 
this  railway. 

It  was  BufTfreeted  by  counsel  that,  as  improper  in- 
terference with  this  property  during  its  possession 
by  the  court  is  a  contempt,  punishment  therefor 
would  furnish  ample  remedy;  and  that,  therefore, 
an  injunction  would  not  lie.  This  is  clearly  an  er- 
roneous view.  Punishment  for  contempt  is  not 
oompenpation  for  injury.  The  pecuniary  penalty 
for  contumacy  does  not  go  to  the  owner  of  the 
property  Injured.  8uch  contempt  is  deemed  a 
public  wrong,  and  the  fine  inures  to  the  govern- 
ment. 1  he  injunction  goes  in  prevention  of  wrong 
to  property  and  injury  to  the  public  welfare;  the 
fine,  in  punishment  of  contumacy.  The  authority 
to  issue  the  writ  is  not  impaired  oy  the  fact  that, 
independently  of  the  writ,  punishment  could  be 
visited  upon  the  wrongdoer  for  interference  with 
property  in  the  possession  of  the  court.  The  writ 
reaches  the  inchoate  conspiracy  to  injure,  and  pre- 
vents the  contemplated  wrong.  The  proceeding  in 
oor tempt  is  ez  poU  factor  punishing  for  a  wrong 
effect  ea. 

Asserting  then,  as  undoubted,  the  right  of  the 
court  by  its  writ  to  restrain  unlawful  interference 
with  the  operation  of  this  railway,  I  turn  my  at- 
tention to  the  obiections  urged  to  particular  para- 
graphs of  the  writs.  I&  is  contended  that  the  re- 
straint imposed  by  that  part  of  the  original  writ  to 
which  objection  is  made  by  this  motion  is  in  dero- 
gation of  common  right,  and  an  unlawful  restraint 
upon  the  individual  to  work  for  whomsoever  he 
may  choose,  to  determine  the  conditions  upon 
which  he  will  labor,  and  to  abandon  such  employ- 
ment whenever  he  may  desire.  Tn  the  determina- 
tion of  this  question  it  is  needful  to  look  to  the 
conditions  which  gave  rise  to  the  issuance  of  the 
wnu  Here  was  a  railway  some  4.400  miles  in  length, 
traversing  8ome  seven  states  of  the  Union,  engaged 
In  Interstate  commerce,  carrying  the  mails  of  the 
United  States.  This  vast  property  was  within  the 
custody  of  the  court,  through  its  receivers,  in  trust 
to  operate  it,  to  discharge  the  public  duties  imposed 


upon  it,  to  keep  it  a  going  concern  until  the  time 
should  come  to  band  it  over  to  its  rightful  owners 
with  all  public  duties  discharged,  and  with  Its  fran- 
chise, rights,  and  privileges  unimpaired.  The  re- 
ceivers employed  in  the  operation  of  this  property 
some  12,000  men.  These  men  are  pro  hoc  vice,  offi- 
cers of  the  oourt,  and  responsible  to  the  court  for 
their  conduct.  He  Higgins^  27  Fed.  Kep.  443.  The 
petition  represented  to  the  court— and  toe  facts  ars 
confessed  by  this  motion— that  tome  of  the  men 
threatened  to  suddenly  quit  the  service  of  the  re- 
ceivers, and  to  compel]  by  threats  and  foroe  and 
violence,  other  employes,  who  were  willing  to  con- 
tinue in  the  service,  to  quit  their  employment;  that 
by  organized  effort,  and  by  foroe  and  IntimidatioD, 
thev  would  prevent  others  from  taking  service 
under  the  receivers  in  place  of  those  who  might 
leave  such  service,  and  would  thereby,  as  a  meaas 
of  forcing  the  receivers  to  submit  to  the  terms  d^ 
manded,d1f:ible  the  receivers  from  operating  the 
road  and  di  rhnrging  their  duty  to  the  public  as  a 
common  cat  rier,  and  would  so  conduct  themselves 
by  disabllntr  locomotives  and  cars,  and  taking  pos- 
'  Session  of  the  property  of  the  receivers,  as  to  de- 
stroy and  pi  v!  vent  its  use,  and  binder  and  embarrasi 
the  receivci-s  in  its  management,  thereby  causing 
incalculable  loss  to  the  trust  property,  and  infiict> 
ing  great  inconvenience  and  hardship  upon  the 
public.    The  restraining  portion  of  the  writ  oon^ 

f)lained  of,  and  now  under  oonsideration.  prohib- 
ted  these  men  from  combining  and  conspiring  to 
quit  this  service  with  the  object  and  intent  of  crip- 
pling the  property  of  the  receivers  and  embarrass- 
ing toe  operation  of  the  road,  and  from  oarrylog 
that  conspiracy  into  effect.  The  writ  was  in  pre- 
vention of  the  mischief  asserted.  In  no  respect  as 
I  conceive,  does  that  portion  of  the  writ  interfere 
with  individual  lil)erty«  None  will  dispute  the 
general  proposition  of  the  right  of  every  one  to 
choose  his  employer,  and  to  determine  the  times 
and  conditions  of  8«'rv1ce,  or  his  right  to  abandon 
such  service,— to  use  the  expression  of  Juige  Pac^ 
dee  in  Re  HioainA,  supra.— ^'peaceably  and  d^ 
centlv.*^  But  it  does  not  follow  that  one  has  the 
absolute  riirht  to  abandon  a  service  which  he  hts 
undertHken,  without  regard  to  time  and  conditions- 
It  is  absurd  to  say  that  one  may  do  as  he  will  with- 
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or  witboot  notice,  as  to  cripple  tbe  property  or 
prevent  or  hinder  tbe  operation  of  said  railroad; 
and,  generally, 

From  interfering^  with  tbe  officers  and  agents 
of  the  receivers  or  their  employes  in  any  man- 
ner by  actual  violence  or  by  intimidation, 
threats,  or  otherwise,  in  the  full  and  complete 
possession  and  management  of  tbe  railroad  and 
of  all  tbe  property  thereunto  pertaining,  and 
from  interierioa:  with  any  and  all  property  in 
tbe  c\7Stody  of  tbe  receivers  whether  belonging 
to  them  or  to  shippers  or  other  owners,  and 
from  interfering,  intimidating,  or  otherwise 
iojuring  or  inconveniencing  or  delaying  the 
passengers  being  transported  or  about  to  be 
transported  over  tbe  railway  of  the  receivers 
or  any  portion  thereof,  or  by  interfering  in  any 
manner  by  actual  violence  or  threat,  and  other- 
vise  preventing  or  endeavoring  to  prevent  tbe 
shipment  of  freight  or  tbe  transportation  of 
tbe  mails  of  the  United  States  over  the  road 
operated  by  the  receivers,  until  tbe  further  or- 
der of  this  court. 

This  injunction  was  based  on  a  petition  of 
tbe  receivers,  urging  in  view  of  the  general  de- 
pression in  tbe  business  of  transportation  the 
necessity  of  reducing  expenses,  and  represent- 
ing to  the  court  that  many  employes  were 
tbreatenincr  that  if  their  compensation  was 
diminisbecf  as  indicated  in  a  revised  schedule  of 
waives  which  the  receivers  bad  adopted  to  take 
effect  January  1st,  1894,  they  would  prevent  or 
obstruct  tbe  operation  of  the  railroads  in  the 
bands  of  the  receivers. 

A  second  writ  of  injunction  was  issued  De- 
cember 22,  1893.    It  was  based  on  a  supple- 


mental petition  of  tbe  receivers,  and  was  in  all 
respects  like  the  former  one  except  that  it  con- 
tained, in  addiiian,  a  clause  by  which  the 
persons  and  associations  to  whom  it  was  ad- 
dressed were  enjoined—  . 

From  combinmg  or  conspiring  together,  or 
with  others,  either  Jointly  or  severally,  or  b» 
committees,  or  as  officers  of  any  so-called  labor 
organization,  with  tbe  design  or  purpose  of 
causing  a  strike  upon  the  lines  of  railroad 
operateid  by  said  receivers,  and  from  ordering, 
recommending,  approHng,  and  adviing  others 
to  quit  the  iercice  of  the  recciven  of  the  Norther ih^ 
Pacific  Railroad  Company  on  January  1, 189A^ 
or  at  any  other  time,  and  from  ordering,  reo- 
ommending,  advising,  or  approving,  by  com- 
municalion  or  instruction,  or  otherwise,  tbe 
employes  of  said  receivers,  or  any  of  them,  or 
of  said  Northern  Pacific  Railroad  Company,  to 
join  in  a  strike  on  said  January  1,  lb94,  or  at 
any  other  time,  and  from  ordering,  recom- 
mending, or  advising  any  committee  or  com- 
mittees, or  class  or  classes  of  employes  of  said 
receivers,  to  strike  or  join  in  a  strike,  on  Jan- 
uary 1,  1894,  or  at  any  other  time  until  the 
further  order  of  this  court. 

The  appellants  as  chief  executive  officers 
respectively  of  the  brotherboo<i  of  locomotive 
engineers,  tbe  order  of  railway  conductors, 
the  brotherhood  of  locomotive  firemen,  tbe 
order  of  railway  telegraphers,  the  brotherhood 
of  railway  trainmen  and  tbe  switchmen's 
mutual  aid  association,  appeared  in  court  on 
behalf  of  themselves  and  their  respective  or- 

gsnizationg  and  associations,  as  well  as  on  be- 
alf  of  such  employ  &  of  the  receivers  as  were 


out  respect  to  the  rights  of  others.  It  is  not  io- 
frlDgemeDt  upon  Individual  liberty  to  oompel 
reoiiiraition  of  tbe  rijrhts  of  others.  Liberty  and 
Ucenae  must  not  be  confounded.  Liberty  w  not 
tbe  exercise  of  unbridled  will,  but  consists  in  free- 
dom of  action,  hayinir  due  regard  to  the  rights  of 
others.  There  would  seem  to  exist  in  some  oilnds 
8  lamentable  misapprehension  of  the  terms  "lib- 
erty** and  '^riffbt.**  It  would  seem  by  some  to  be 
supposed  that  In  this  land  one  has  the  oonstitu- 
tiooaJ  right  to  do  as  one  may  please,  and  that  any 
resrralot  upon  tiie  will  is  an  infringement  upon 
freedom  of  action.  Rights  are  not  absolute,  out 
ue  relative.  Rights  grow  out  of  duty,  and  are 
bmlted  by  duty.  One  nas  not  tbe  right  arbitrarily 
to  quit  service  without  r^irard  to  the  necessities  of 
that  service.  His  right  ofabondonment  is  limited 
by  tbe  assumptton  of  that  service,  and  the  oondi- 
tioDB  and  exigencies  attaching  thereto.  It  would 
be  monstrous  if  a  surgeon,  upon  demand  and  re- 
fusal of  larger  compensation,  could  lawfully  aban> 
doo  an  operation  partially  performed,  leaving  his 
knife  in  the  bleeding  body  of  his  patient.  It  would 
be  monstrous  if  a  body  of  surireons.  In  aid  of  such 
demand,  could  lawfully  combine  and  conspire  to 
withhold  their  services.  It  ^  as  stated  at  tbe  argu- 
ment  that  this  was  not  a  fair  Illustration  of  the 
proposition,  t)ecau8e  human  life  was  involved.  I 
cannot  perceive  that  the  aptness  of  the  illustration 
is  ^Teakened  l>ecausc  of  thnt  fact.  Whether  the 
effect  be  the  destruction  of  life  or  the  destruction 
or  property,  the  principle  Is  the  same.  It  would 
be  intolerable  if  counsel  were  permitted  to  demand 
lanrer  compensation,  and  to  enforce  his  demand  by 
immediate  atiandonment  of  his  duty  In  the  midst 
of  a  trial.  It  would  be  monstrous  If  tbe  bar  ot  a 
C'tart  could  combine  and  conspire  in  aid  of  such 
extortion  by  one  of  its  members,  and  refuse  tiielr 
service.  I  take  it  that  In  such  case.  If  the  Judge  of 
toe  coart  had  proper  appreciation  of  the  duties  and 
lunctloos  of  his  office,  that  court,  for  a  time,  would 
be  without  a  tmr,  and  tbe  jail  would  Xte  filled  with 
ttwyers.  It  cannot  be  conceded  that  an  Individual 
has  tbe  legal  right  to  aliandon  service  whenever  he 
niay  please.  His  right  to  leave  is  dependent  upon 
duty,  and  his  duty  is  dictated  and  measured  by  the 
exigency  of  tbo  occasion.    Ordinarily,  the  aban- 
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dooment  of  service  by  an  Individual  Isaccomoanied 
with  BO  little  of  inooovenienoe,  and  with  suob 
slight  resuitinff  loss,  that  It  is  a  matter  of  but  little 
moment  when  or  how  he  may  quit  the  service. 
But,  for  all  that,  the  principle  remains,  recognised 
by  every  Just  mind,  that  the  quitting  must  be 
timely  and  decent,  in  view  of  existing  conditions; 
and  this  I  take  it,  was  Judge  Pardee*s  meaning  by 
the  expression,  *^peaceably  and  decently.**  He  had 
occasionally  only  to  deal  with  the  particular  fHCta 
he  was  oonsldering,but  the  princiule  asserted  is  uuIp 
versal  in  Its  application.  If  what  I  have  stated  be 
correct  as  to  individual  action,  the  principle  ap- 
plies with  greater  force  to  the  case  of  a  oomhlniu 
don  of  a  large  numt)er  of  employ^  to  abandon 
service  suddenly,  and  without  reasonable  notice, 
with  tbe  result  of  crippling  the  operation  of  the 
railway  and  Injuring  the  public.    The  effect  In  this 

S articular  Instance  would  have  proven  disastrous, 
hese  lat)or  organizatiuns  are  said  to  represent 
three  fourths  of  all  the  employes  upon  the  rail- 
ways within  tbe  United  States.— an  army  of  many 
hundred  thousands  of  men.  The  skilled  lat>or  neo- 
essary  to  the  safe  operation  of  a  railway  could  not 
be  readily  supplied  along  4,000  miles  of  railway. 
The  difficulty  of  obtaining  substitutes  in  the  place 
of  those  who  should  leave  the  services  would  be  in- 
tensified by  the  fact,  asserted  and  conceded  at  the 
argument,  that  no  member  of  these  large  organiza- 
tions would  dare  to  accept  service  In  the  place  of 
tho^e  who  should  leave,  because  such  acceptance 
would  t)e  followed  by  expulsion  from  their  order, 
and  by  social  ostracism  hy  their  fellows,  if  this 
conspiracy  hud  proven  effective  by  failure  on  the 
part  of  the  court  to  issue  its  preventive  writ,  this 
vast  property  would  have  been  paralyzed  In  its 
operation,  the  wheels  of  an  active  cr>mmerce  would 
have  ceased  to  revolve,  many  poriions  of  seven 
states  would  have  been  shut  off  in  the  midst  of 
winter  from  necessary  supply  of  clothing,  food, 
and  fuel,  the  maUs  of  the  United  State?  would 
have  been  stopped,  and  the  general  buslneas 
of  seven  states,  and  the  commerce  of  the  whole 
country  passlnff  over  this  railway,  would  have  heen 
suspended  for  an  indefinite  time.  Alt  these  hard- 
ships and  inconveniences,  it  is  said,  must  be  sub- 
mitted to,  that  certain  of  these  men,  discontented 
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membera  of  tbose  associalioDS  and  or^auiza- 
tioDB  or  of  some  of  them,  and  moved  that  the 
court  modify  the  orders  and  injuootions  of 
December  19.  1898,  and  December  22,  189a*- 

1.  By  strikiog  from  both  writs  of  injunc- 
tion these  words:  ''And  from  combining  und 
conspiring  to  quit  with  or  without  notice  the 
service  of  said  receivers,  with  the  object  and 
intent  of  crippling  the  property  in  their  cus- 
tody or  embarrassing  the  operation  of  said 
railroad,  and  from  so  quitting  the  service  of 
said  receivers  with  or  without  notice,  as  to 
cripple  the  property  or  prevent  or  hinder  the 
operation  of  said  railroad." 

2.  By  striking  from  the  writ  of  injunction  of 
December  22, 1898,  the  above  clause  or  para- 
graph relating  specially  to  "strikes"  which  was 
not  in  the  wnt  issued  December  19,  1893. 

The  motion  was  in  writing  and  upon  its  face 
purported  to  be  based  on  thex)etition  and  sup- 
plemental petitions  filed  by  the  receivers,  on 
the  orders  of  the  court  made  December  19  and 
22,  1893,  respectively,  and  on  the  above  writs 
of  injunction.  Beyond  the  facts  set  out  in 
those  petitions,  the  only  evidence  adduced  at 
the  hearing  of  the  motion  was  documentary  in 
its  nature,  to  wit,  the  constitutions  and  by-laws 
of  the  associations  whose  principal  officers  had 
been  permitted  to  intervene  in  the  cause. 

The  court  upon  the  hearing  of  the  motion 
modified  the  writ  of  injunction  of  Decem- 
ber 22,  1893,  by  striking  therefrom  the  above 
words  in  italics:  *'And  from  ordering,  recom- 
mending, approving,  or  advising  otJierB  to  quit 
the  service  of  the  receiters  of  the  Northern  Pa- 
eifle  railroad  on  January  i,  1894,  <^  o*  ^^V 
other  time" 


The  2m>und8  upon  which  these  words  were 
stricken  from  the  second  writ  of  injunction 
are  thus  stated  in  the  opinion  of  the  court: 

''In  fairness  this  clause  must  be  read  in  the 
light  of  the  statements  of  the  petition.  It  was 
therein  asserted  to  the  court  that  the  men 
would  not  strike  unless  ordered  so  to  do  by  the 
executive  heads  of  the  national  labor  organiza- 
tions; and  that  the  men  would  obey  such  orders 
instead  of  following  the  direction  of  the  court. 
The  clause  is  specially  directed  to  the  chiefs  of 
the  several  labor  organizations.  The  use  of  the 
words  'order,  recommend,  approve,  or  advise' 
was  to  meet  the  various  forms  of  ezpreBsion 
under  which  by  the  constitution  or  by-laws  of 
these  or^nizations  the  command  was  cloaked, 
as,  for  instance,  in  the  one  organization  the 
chief  head  'advises'  a  strike;  in  another  be  'ap- 
proves'a  strike;  in  another  he  'recommends^ 
the  quitting  of  employment.  Whatever  terms 
may  be  employed  the  effect  is  the  sanie.  It  is 
a  command  which  may  not  be  disregarded, 
under  penalty  of  expulsion  from  the  order  and 
of  social  ostracism.  This  language  was  em- 
ployed to  fortify  the  restraints  of  the  other 
portions  of  the  writ,  and  to  meet  the  various 
disguises  under  which  the  command  is  cloaked. 
It  was  so  inserted  out  of  abundant  caution, 
that  the  meaning  of  the  court  might  be  clear; 
that  there  should  be  no  unwarrantable  inter- 
ference with  this  property,  no  intimidation,  no 
violence,  no  striKe.  It  was  perhaps  unneces- 
sary, being  comprehended  within  the  clause 
restraining  the  heads  of  these  organizations 
from  ordering,  recommending,  or  advising  a 
strike,  or  jjoinder  in  a  strike. 

"It  is  said,  however,  that  the  clause  restrains 


with  the  condltloDB  of  thehr  service,  may  combine 
and  oonsplre,  with  the  object  and  Intent  of  orip- 
plinff  the  property,  to  suddenly  cease  the  perform- 
ance of  toeh:  dutiefl.  It  is  said  that  to  restrain 
them  from  so  doing  is  abridgrment  of  liberty  and 
infringement  of  constitutional  right.  I  do  not  so 
apprehend  the  law.  I  freely  concede  the  ritrht  of 
the  individual  to  abandon  service  at  a  proper  time, 
and  in  a  decent  manner.  I  concede  the  right  of 
all  the  employ te  of  this  road,  acting  in  concert,  to 
abandon  their  service  at  a  proper  time,  and  In  a 
decent  manner;  but  I  do  not  concede  their  right 
to  abandon  such  service  suddenly,  and  without 
reasonable  notice. 

The  railway  is  a  great  public  highway.    Its  pri- 
marv  duty  is  to  the  public.    In  the  interest  of  the 

Rublic  it  must  be  kept  a  going  concern,  although 
i  prove  unremunerative  to  the  shareholders. 
Bondholders  and  shareholders  invest  their  money 
in  view  of  the  public  nature  of  the  enterprise. 
Their  rii? bts  and  interests  are  subordinated  to  the 
public  duty  charged  upon  the  road.  And  so  also, 
employes,  in  entering  the  service,  assume  obliga- 
tions coextensive  in  kind  with  that  of  the  corpora- 
tion. Thev  may,  indeed,  sever  their  relation  in  a 
proper  and  decent  manner,  but  thev  may  not  le- 
ffally  resort  to  obstructive  methods  to  compass 
their  demands.  Their  rights— as  the  rights  of 
bondholder  and  shareholder— are  subordinate  to 
the  riKhts  of  the  public,  and  must  yield  to  the  pub- 
lic welfare.  This  public  consideration  permeates 
and  controls  the  whole  subject.  The  reason  is 
forciblv  stated  by  Judge  Ricks  in  the  case  of  Toledo, 
A.  A.  d  JV.  M,  R,  Co,  V.  Pennsvlvania  Co.,  64  Fed. 
Kep.  740,  7SZ,  19  L.  H.  A.  805;  holding  that  the  duties 
of  an  employ^  of  a  public  corporation  are  such 
that  he  cannot  always  choose  his  own  time  for 
quitting  the  service,  in  the  following  language: 
"Holding  to  that  employer  so  engaged  in  this  great 
public  undertaking  the  relation  they  did,  they 
owed  to  hfm  and  to  the  public  a  higher  duty  than 
though  their  service  had  t)een  due  to  a  private 
person.  They  entered  its  service  with  full  knowl- 
edge of  the  exacting  duties  it  owed  to  the  public. 
They  knew  if  it  failed  to  comply  with  the  law  in 
Any  respect,  severe  penalties  and  losses  would  fol- 


low for  such  neglect.   An  implied  obligatloti     __ 
therefore  assumed  by  the  employ^  upon  aooepting 
service  from  it  under  such  conditions  that  they 
would  perform  their  duties  in  such  manner  as  to 
enable  it  not  only  to  discharge  its  obligationa  faith- 
fully, but  also  to  protect  It  against  irreparable 
loss  and  injuries  and  excessive  damages  by  any  acts 
or  omissions  on  their  part.    One  of  these  implied 
conditions  on  their  behalf  was  that  they  would  not 
leave  its  service,  or  refuse  to  perform  their  duties, 
under  circumstances  when  such  neglect  on  their 
part  would  imperil  lives  committed  to  its  care,  or 
the  destruction  of  property  involving  Irreparable 
loss  or  Injury,  or  visit  upon  it  severe  penaltlea.    In 
ordinary  conditions,  as  between  employer  and  em- 
ploy6.  the  priFilege  of  the  latter  to  quit  the  forni> 
er^s  service  at  his  option  cannot  be  prevented  by 
restraint  or  force.    The  remedy  for  breach  of  con- 
tract may  follow  to  the  employer,  but  theemploy6 
has  it  in  his  power  to  arbitrarUy  terminate  tbe  re- 
lations, and  abide  the  consequence.    But  these 
relative  rights  and  powers  may  t)eoome  quite  dif- 
ferent in  tne  case  of  tbe  employ^  of  a  great  pub- 
lic corporation,  charged  by  tbe  law  with  certain 
great  trusts  and  duties  to  the  pubhc    An  engineer 
and  fireman  who  start  from  Toledo  with  a  train  of 
cars  filled  with  passengers  destined  for  Cleveland, 
begin  that  Journey  under  contract  to  drive  tbeir 
engine  and  draw  the  cars  to  tbe  destination  agrecii 
ur>on.    Will  it  be  claimed  that  this  engineer  an<I 
fireman  could  quit  their  employment  when   the 
train  is  part  way  on  its  route,  and  abandon  it  nt 
some  point  where  the  lives  of  tne  passengers  would 
X)e  imperiled,  and  tbe  safety  of  the  property 
Jeopardized?   The  simple  statement  of  the  propo- 
sition carries  its  own  condemnation  with  It.    The 
very  nature  of  their  service,  involvinir  as  it  dcK-a 
the  custody  of  human  life  and  the  safety  of  mlllious 
of  property,  imposes  upon  them  obligations  and 
duties  ooromensurate  with  the  obaraioter  of  the 
trusts  committed  to  them.*' 

In  the  case  under  consideration  tbe  reoeivcca 
sought  to  change  the  terms  and  conditions  of 
service.  The  employ^  had,  of  course,  the  rl^t  to 
decline  service  upon  the  terms  propoeed.  Noi- 
withstanding  the  public  character  of  the  m 
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an  IndlvldMal  from  frteadlT  advice  to  the  em- 1 
plov^s  ae  a  body,  or  Individually,  ai  to  Iheir  or  | 
taislicst  inlerest  in  leBpect  of  remalDliiK  in  the 
service  of  Ihe  receivers.  Read  in  the  light  of ' 
Ibe  petitions  npoo  wbich  tbe  iajanclioD  was . 
founded,  I  do  not  tbink  Ibat  aucb  construction  ' 
cui  be  indulged  bj  aaj  fait  and  impartial 
mtnd,  Ilmigbtbe  used  asa  text  Tor  a  declama- 
tory address  to  excite  the  pasaioiia  BUd  prefu- 
dlMS  of  men,  but  could  not,  I  tblnk,  be 
doaceptlble  of  such  strained  construction  by  a 
judicial  mlcd.  Tbe  laDtcuBge  of  a  writ  of  In- 
junction abonld,  however,  be  clear  and  explicit, 
and.  If  possible,  above  crlllciBin  as  tolU  mean- 
ing. Since,  therefore,  tbelaoguaee  of  this  par- 
Uctilar  phrase  maj  be  misccncelved,  and  tbe 
reatraint  intended  Is,  In  mj  Judgment,  com- 
piehended  within  tbe  oiber  provisions  of  the 
writ,  the  motion  in  that  leepect  will  be  granted 
and  the  clause  stricken  from  the  writ," 

Except  in  tbe  particulars  mentioned  in  the 
Opinion  of  tbe  circuit  court,  the  motion  to 
modify  the  InjuDCtions  was  denied  and  tbe  tn- 
junctlbus  continued  Id  force.  Of  this  action 
of  the  court  the  Intcrvenors  complain. 

In  considering  the  important  quesLtons  pre- 
sented by  tbe  record  we  have  assumed,  as  did 
tbe  circuit  court,  tbe  truth  of  all  the  material 
facts  set  out  In  tbe  petition  and  supplemental 
petition  of  tbe  receivers.  This  is  tbe  necessary 
result  of  tbe  Intervenora  having  baaed  their 
motion  on  thoae  petilioiis,  and  on  the  orders  of 
the  court  directing  writs  of  Injunction  to  be 
iniied.  As  those  orders  were  based  on  Ihe  pe- 
titons  of  the  receivers,  it  must  be  taken  that 
the  intcrvenors,  although  Insisting  that  the  in- 
jtmctlon  should  bavetwen  modified  to  the  full 


alleged  In  thoae  petitions. 

It  is  conscqueoily  to  be  regarded  as  undis- 
puted In  Ibis  cause  that,  at  the  time  the  writ  of 
December  19,  1SS8,  was  issued,  some  of  the 
railroad  employes  were  givtug  it  out  and 
threatening  that  If  the  revised  schedules  and 
rales  In  queatlon  were  enforced  tbey  would 
suddenly  quit  the  service  of  the  receivers;  by 
threats,  force,  and  violence,  would  compel 
other  employ^  to  quit  such  service  and,  by  or- 
eanized  effort  and  inllmldatlon,  prevent  others 
from  taking  Ibe  places  of  Ibose  who  might 
quit;  would  disable  locomotives  and  cara  so 
that  they  could  not  l>e  safely  used  or  used  only 
after  expensive  repairs;  would  take  possession 
of  the  cars,  engines,  shops,  and  roadbeds  in 
the  poEseasloD  of  Ihe  receivers,  and  otherwise 
prevent  their  being  used;  would  so  conduct 
themselves  with  regard  to  the  property  in  the 
hands  of  tbe  receivers  as  to  hinder  and  em- 
barrass them,  tbelr  officers  and  agents  in  its 
management  and  in  tbe  operation  of  Iralos, 
and  that  such  disaattsfled  employes,  and  others 
not  In  tbe  employ  of  the  receivers,  but  coop- 


by  the  order  of  court,  have  carried  out  their 
threats,  with  tbe  result  that  tbe  receivers  would 
not  only  have  been  compelled  to  abandon  tbe 
revised  schedules  and  rales  proposed  to  be  en- 
forced, but  would  have  been  disabled  from  op- 
erating tbe  railroads  in  tbelr  custody,  from 
discharging  their  duties  to  tbe  public  as  car- 
riers of  paasengera  and  freght,  and  from  trans- 
porting tbe  malls  of  the  United  Slates,  bring- 


muarr  1,  IRH,  reaaimable  In  view  ol  tb« 
nrvice  in  wblch  they  were  enoased,  tbey  had  the 
undoubted  riBht  to  stiaDdon  tbelr  emplorment 
npontbatday.   That.ho«evar.l8iiottbec«septe- 

' '«  anddealtvltbbytbecourt.  Nordoeatbe 

1.  -.4.^ 1.  ..  loJODOdon  test  upon  any 

„ r.JjSi  In  Itotjd  (alth  to  aban- 
don tbefr employment.  Tberestratntlmposedwas 
with  i«fereDO£  to  coiablnlDg  and  eODsplrloff  to 
abandon  ttie  servJce  wltti  tbe  object  and  miaot  of 
erlppUns  tbe  property.  Ila  oIDoe  was  to  reslzalo 
tiM  carr  Tins  Into  effect  Of  tbe  consplraoy. 
'-\wtSS   Bo  I 


la  Criminal  w , 

tendency  to  prejudfoe  tbe  public  or  to  oppreas  In- 
dfvlduala  by  unjustly  subjeotlnir  tbem  to  {he  power 
of  tbe  ooDicderatra.''  He  clearly  asaerts  tfaeprlo- 
dple  upon  wblcb  oomtdnMloDS  of  men  may  be- 
come unlawful  as  follows;  "It  wfll  tbentfore  be 
perceived  that  UiR  motive  lor  oomblnlngr,  or  what 
M  tbe  aame  thing,  the  nature  of  tbe  oldeot  to  b«  at- 
tained as  a  conseguenoe  of  the  lawful  act.  Is.  In 

thla  das  of  cases,  tne  dlscrlr~' — *" ' ' 

Vbere  tbe  act  la  lawful  (or 


only  were  there  is  a  direct  IntenUon  that  injury 
■hall  result  from  It.  or  where  tbe  object  fa  to  bens' 
flt  tbe  oonspiniloia  to  tbe  prejudice  ot  tbe  publlo 
ortbG  oppresslDii  of  Individuals,  and  where  sucb 
prejudice  oroppresslon  Is  Ibe  natura]  and  naoes- 
mrr  consequence." 
"^-e  doctrine  thus  declared  li 

-    ■  ■"    T.4J,i  : 


u.  10J,  w  Am.  uec.  d4h  ^ 
«B;  maU  v.  ailddm.Si  O 
UT  Haas.  <!£:  Smtth  v.  Ptopie.  w 
mtSttUev.  SUtmH,f»Vt.Z:Z, 
BUnint,  17  Fed.  Rep.  IIS;  Cana 
»  L.R  A, 


-t'PnIon  of  Wnrdner.  H  Fed.  Kep. 
i:   TTnitrA  fttntm  V.    Wnrklnnmrn'M 


Win.  Cn.r.  Miner    . 

ao.  »L,  R.A.  SSh  Unttea  states  V.   Wnrklnomeri't 

Amaioamaleti  Counea  (^  Nrw  Orleans.  M  Fed.  Sep. 

The  reason  Is  tbst  the  confederacy  of  numberi 
to  ettect  an  Injurious  object  creates  new  aod  addl- 
Ilnual  power  lu  Injure,  and  conRTi>Kai«d  numben 
supply  Id  law  the  place  of  actual  violence.  Slot*  v. 
Simptnn.  U  N,  C,  1104.  And  therefore.  In  conspliao]'. 


M  unlawful  tbiDK 


whether  as  a 


If  proposed  to  be  done  by  an  Individual.  I  Btaboe, 
Crim.X.Ttbed.llel-  I  tblnk  the  conclusion  wdl 
summed  up  by  Mr.  WrUbC  in  his  work  on  "  Tba 
Law  of  Criminal  Consplraoles,"  that  ■  com  blnatlon 
of  men  by  concerted  aotloD.  to  aooompllsh  some 
object  not  criminal,  tiy  means  whicb  are  not  crim- 
inal, but  wbere  mischief  to  tba  pnbllo  Is  Involved; 
or  where  neither  Ibe  objeot  oor  the  mama  are 
ortmlnal,  tmt  where  Injury  and  oppresrion  are  the 
result.— ts  a  conspiracyoondemoeil  by  law.  That 
this  la  tbe  neneral  law  ot  ttie  land.  Is  reoosntzed  In 
those  states  which.  t>y  statute  In  reanect  to  labor 
orgmn  lot  Lions,  hare  ohaosed  tbe  eeneral  rule. 
Thus  the  state  of  New  Jersey  psssed  a  statute  to 
thlseltect:  "It  shall  not  be  unlawful  foranvtwo 
combine,  o    


into  any  oombinatlou  for  or  BKalnst  lea  ring  or  en- 
tering Into  tbe  employment  of  any  person  or  per- 
sons or  oorporatlnuB." 

The  supreme  court  of  that  Blate.  In  Ihe  ca^e  'of 
J«Vii;er  V.  Journeymen  Stuneci^lfeT''  Awo..  IT  N.  J. 

jmbiuHtKIis 

BUB  iBvuiu^Kinlzed.  and  what  before  that  time 
would  have  l>een  held  iobavet>een  an  unlawful 
combination  and  conapiraay.  tHicame  in  tbla  atala 
a  lawful  association,  and  acts  wlilcb  bad  been  ttie 
subject  of  Indictment  became  iitoffensire  to  any 
provision  ot  our  law."  Anil  lOIheFameeffsotlStha 
'  Oom.  V.  Sheriff,  10  Pblla.  8B3.  undertheStat. 
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iDg  thereby  Incfllculable  loss  upon  the  trust 
property,  as  well  as  causiDg  iDCODvenieDce  and 
hardship  to  the  public,  particularly  to  the  peo- 
ple in  that  part  of  the  country  traversed  by  the 
l4ortliern  Pacific  Railroad,  who  are  dependent 
upon  the  regular,  continuous  operation  of  that 
road  for  commercial  facilities  of  every  kind, 
as  well  as  for  fuel,  provisions,  and  clothiog. 

It  will  be  observed  tbat  the  motion  of  the  in- 
tervenors  does  not  question  the  power  of  the 
court  to  restrain  acts  upon  the  part  of  the  em- 
ploy^ or  others  which  would  have  directly 
interfered  with  the  receivers'  possession  of  the 
trust  property  or  obstructed  their  control  and 
management  of  it  as  well  as  attempts  by  force, 
intimidation,  or  threats  or  otherwise  to  molest 
or  interfere  with  persons  who  remain  in  the 
service  of  the  receivers  or  with  others  who 
were  willing  to  take  the  places  of  those  with- 
drawing from  such  service. 

But  it  was  contended  that  the  circuit  court 
exceeded  Its  powers  when  it  enjoined  the  em- 
ployes of  the  receivers  ''from  combining  con- 
spiring to  quit  with  or  without  notice,  the 
service  of  said  receivers,  with  the  object  and 
intent  of  crippling  the  property  in  their  custod  v 
or  embarrassing  the  operation  of  said  railroad, 
and  from  so  quitting  the  service  of  said  re- 
ceivers with  or  without  notice  as  to  cripple  the 
property  or  prevent  or  hinder  the  operation  of 
said  railroad." 

This  clause  embodies  two  distinct  proposi- 
tions: one,  relating  to  combinations  and  con- 
spiracies to  quit  the  service  of  the  receivers 
with  the  object  and  intent  of  crippling  the 
property  or  embarrassing  the  operation  of  the 


railroads  in  their  charge;  the  other,  having  no 
reference  to  combinations  and  conspiracies  to 
quit  or  to  the  object  and  intentof  any  quitting, 
but  only  to  employ^  '*so  quitting"  as  to  crip- 
ple tlie  property  or  prevent  or  hinder  tbe 
operation  of  the  railroad. 

Considering  these  propositions  in  their  in- 
verse order,  we  remark  that  the  injunction 
against  employes  so  quilting  as  to  cripple  the 
property  or  prevent  or  hinder  the  operation  of 
the  railroad  was  equivalent  to  a  command  by 
the  court  that  they  should  remain  in  the  active 
employment  of  the  receivers,  and  perform  tbe 
services  appropriate  to  their  respective  posi- 
tions, until  they  could  withdraw  without  crip- 
pling the  property  or  preventing  or  hindering 
the  operation  of  the  railroad.  The  time  when 
they  could  quit  without  violating  the  injunc- 
tion is  not  otherwise  indicated  by  the  order  of 
the  court. 

Under  what  circumstances  may  the  employes 
of  the  receivers  of  right  quit  the  services  in 
which  they  are  engaged?  Much  of  the  argu- 
ment of  counsel  was  directed  to  this  question. 
We  shall  not  attempt  to  lay  down  any  general 
rule  applicable  to  every  case  that  may  arise  be- 
tween employer  and  employes.  If  an  emyloye 
quits  without  cause  and  in  violation  of  an  ex- 
press contract  to  serve  for  a  stated  time, then  bis 
quittinfi;  would  not  be  of  right,  and  he  would 
be  liable  for  any  damages  resulting  from  a 
breach  of  his  agreement,  and  perhaps,  in  some 
states  of  case,  to  criminal  prosecution  for  loss 
of  life  or  limb  by  passengers  or  others  directly 
resulting  from  abandoning  his  post  at  a  time 
when  care  and  watchfulness  was  required  upon 


It  hecomes  necessary,  then,  to  consider  whether 
there  Is  any  statute,  national  or  state,  applicable  to 
tiie  railway  In  question,  which  can  be  deemed  to  be 
a  modification  of  tbe  general  law  of  tbe  land.  It 
was  asserted  at  tbe  argument  witb  flrreat  oonlldence 
that  the  act  of  conirress  entitled  "An  act  to  legalize 
incorporation  of  national  trades*  unions**  (24  Stat, 
at  L.  obap.  567)  had  entirely  changed  tbe  common 
law.  I  think  tbe  confidence  of  counsel  In  the  as- 
sertion of  tbe  proposition  was  bom  of  zeal,  not  of 
judgment.  Tbe  statute  provides  for  the  formation 
of  national  trades*  unions,  witb  power  to  establish 
constitution,  rules,  and  by-laws  to  carry  out  its 
lawful  objects,  and  defines  tbe  term  '*  national 
trades*  union**  to  be  ^*  any  association  of  worklnsr 
people  having  two  or  more  branches  In  tbe  states 
or  territories  of  the  United  States  for  the  purpose 
of  aiding  its  members  to  become  more  skillful  and 
elBciont  workers,  the  promotion  of  their  general 
Intelligence,  the  elavatlon  of  their  character,  the 
regulation  of  their  wages,  and  their  hours  and  con- 
ditions of  labor,  tbe  protection  of  their  Individual 
rights  in  the  prosecution  of  their  trade  or  trades, 
the  raising  of  funds  for  tbe  benefit  of  the  sick,  dis- 
abled or  unemployed  members,  or  the  families  of 
deceased  members,  or  for  such  other  object  or  ob- 
jects for  which  workingmen  may  lawf ullv*  com- 
bine, having  in  view  their  mutual  protection  or 
benefit.**  The  most  tbat  can  be  claimed  for  this 
statute  is  that  it  removes  the  common- law  disabil- 
ity of  combination  to  raise  the  price  of  labor,  and 
to  establish  the  conditions  of  labor.  It  contains  no 
suggestion  of  any  right  to  combine  or  conspire 
with  a  view  to  injure  or  oppress  or  interfere  with 
the  rights  of  others.  Tbe  organization  of  labor  for 
the  purpose  specified  In  the  statute  is  lawful  and 
commendable,  but  the  statute  does  not  sanction  the 
use  of  a  lawful  organization  for  an  unlawful  pur- 
pose. Nor  does  It  permit  such  organization  to  in- 
vade the  rights  of  others.  Under  this  act,  labor 
may  organize  to  regulate  wages,  the  hours  of  labor, 
ana  the  conditions  of  labor,  and  for  the  protection 
of  individual  rights  in  the  prosecution  of  labor; 
but  such  lawful  organization  cannot  be  employed 
to  Injure  property,  or  for  the  oppression  of  others, 
or  to  harm  the  public  welfare.    There  is  nothlng'ln 
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the  statute  which  sanctions  that  which  the  law,  as 
above  deohired,  condemns. 

Tbe  Statutes  of  Wisconsin  (Sanborn  ft  Berryman, 
Bey.  Stat.  0  44S6a)  render  it  unlawful  for  **  two 
or  more  persons  to  combine,  associate,  agree,  mu- 
tually undertake  or  concert  together  for  tbe  pur^ 
pose  of  willfully  or  maliciously  injuring  another  in 
his  reputation,  trade,  business,  or  profession,  by 
any  means  whatever,  or  for  the  purpose  of  malic- 
iously compelling  another  to  do  or  perform  any 
act  against  his  will,  or  preventing  or  hindering  an- 
other from  doing  or  performing  any  lawful  act.** 
By  section  4466c  It  is  rendered  unlawful  for  any 
person,  by  threats,  intlnudatlon,  force,  orcoercfon 
of  any  kind,  to  hinder  or  prevent  any  other  person 
from  engaging  in  or  continuing  In  any  lawful 
work  or  employment,  either  for  himself  or  as  wage 
worker,  or  to  attempt  to  so  binder  or  prevent.  By 
section  4466d  a  putilsnment  Is  provided  for  any  one 
who.  Individually  or  In  association  with  others, 
shall  willfully  Injure  or  Interfere  witb  or  prevent 
the  running  or  operation  or  shall  destroy  any  looo- 
motive  engine  or  cars  or  machinery.  These  stat- 
utes are  aeclaratory  of  the  common  law,  and 
wholly  condemn  all  conspiracies  to  injure  or  op- 
press, or  to  interfere  with  the  rights  of  others. 
Their  efficacy  Is  in  no  degree  Impaired  by  any  stat- 
utory recognition  of  the  right  of  organization  for 
the  purpose  of  promoting  the  welfare  of  labor.  I 
have  been  referred  to  no  statute  in  any  state  trav. 
ersed  by  the  Northern  Pacific  Kailroad,  and  ha^*e 
been  able  to  find  none,  which  in  any  way  changes 
the  law  Id  thl-:  regard.  I  think  no  state  has  gone 
so  far  In  modification  of  the  general  rule  as  haro 
tbe  states  of  New  Jersey  and  Pennsylvania.  But 
there,  as  elsewhere,  all  labor  organizations  mun  be 
for  lawful  objects,  to  be  accomplished  by  lawful 
means.  If  tbe  ostensible  purpose  be  legal,  and  the 
moans  for  Its  accomplishment  legaL  still.  If  the  real 
and  secret  purpose  be  Illegal,— as  for  example,  tbat 
purpose  be  of  extonlon  or  of  Injury  toanothetv— 
the  wrong  cannot  be  shielded  under  the  guise  or  a 
lawful  organization.  And  where  the  object  to  to  l)e 
accomplished  by  violence,  intimidation,  and  the 
destruction  of  property,  by  coercion  and  by  irjury 
to  the  public,  the  organization,  although  formed 
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his  part  in  the  discharge  of  a  d  aty  he  had  under- 
taken to  perform.  And  it  may  be  assumed  for 
the  purposes  of  this  discussion  that  be  would 
he  liable  in  like  manner  where  the  contract  of 
service,  by  necessary  implication  arising  out  of 
the  nature  or  tbe  circumstances  of  the  employ- 
ment require'^  him  not  to  quit  the  service  of  bis 
employer  surldcoly  and  without  reasonable 
notice  of  his  intention  to  do  so. 

But  the  vital  question  remains  whether  a 
court  of  equity  will,  under  any  circumstances, 
by  injuDciiOD,  prevent  one  individual  from 
quitting  the  personal  service  of  another?  An 
afi3rmaiive  answer  to  this  question  is  not,  we 
think,  justified  by  any  authority  to  which  our 
attention  has  been  called  or  of  which  we  arc 
aware.  It  would  be  an  invasion  of  one's 
natural  liberty  to  compel  bim  to  work  for  or 
to  remain  in  the  personal  service  of  another. 
One  who  is  placed  under  such  constraint  is  in 
a  condition  of  involuntary  seivitude— a  condi- 
tion which  the  supreme  law  of  the  land  de- 
clares sbaU  not  exist  within  the  Uuited  States 
or  in  any  place  subject  to  their  jurisdiction. 
Courts  of  equity  have  sometimes  sought  to 
sustain  a  contract  for  services  requiring  special 
knowledge  or  peculiar  skill,  by  enjoining  acts 
or  conduct  that  would  constitute  a  breach 
of  such  contract.  To  this  class  belong  the 
cases  of  singers,  actors,  or  musicians  who, 
alter  agreeing  for  a  valuable  consideration  to 
give  their  professional  service  at  a  named  place 
and  during  a  specified  time  for  the  benefit  of 
certain  parties,  refused  to  meet  their  engage- 
ment and  undertake  to  appear  during  the  same 
period  for  the  benefit  of  other  parties  at  other 


places.  Lumley  v.  Wagner,  1  De  Q.  M.  «fe  G. 
604, 617(5De  G.&S.485, 16  Jur.871);  Montaqv€ 
V.  Kloekton,  L.  H.  16  Eq.  189.  While  in  such 
cases  the  singer,  actor,  or  musician  has  been 
enjoined  from  appearing  during  the  period 
named  at  a  place  and  for  parties  different  from 
those  specified  in  his  first  engagement,  it  was 
never  supposed  that  the  court  could  by  injunc- 
tion compel  the  affirmative  performance  of  tbe 
agreement  to  sing,  or  to  act,  or  to  ploy.  In 
2'owell  Dufryn  Steam  Coal  Co.  v.  Taff  Vale  R. 
Co.  L.R.  9Ch.App.331.  3(55.  LordJustieeJsLmes 
observed  that  when  what  is  required  is  not 
merely  to  restrain  a  party  from  doing  an  act 
of  wrong,  but  to  oblige  him  to  do  some  con- 
tinuous act  involving  labor  and  care,  the 
court  has  never  found  its  way  to  do  this  by  in- 
junction. In  the  same  case  Lord  Justice  me\- 
lish  stated  the  principle  still  more  broadly, 
perhaps  too  broadly,  when  he  said  that  a  court 
can  only  order  the  doing  of  something  which 
has  to  be  done  once  for  all,  so  that  the  court 
can  see  to  its  bein^done. 

The  rule,  we  think.  Is  without  exception 
that  equity  will  not  compel  tbe  actual,  affirma- 
tive performance  by  an  employe  of  merely  per- 
sonal services  any  more  than  it  will  compel  an 
employer  to  retam  in  bis  personal  service  one 
who,  no  matter  for  what  cause,  is  not  accepta- 
ble to  him  for  service  of  that  character.  The 
right  of  employes  engaged  to  perform  per- 
sonal service  to  quit  that  service  rests  upon  the 
same  basis  as  the  right  of  an  employer  to  dis- 
charge him  from  further  personal  service.  If 
the  quitting  in  the  one  case  or  the  discharging 
in  the  other  is  in  violation  of  tbe  contract  be- 


for  an  oetenslble  lefiral  object.  Is  diverted  to  iUemU 
purposes,  and  to  to  that  extent  unlawful. 

A  pplyiDff  the  principles  of  Ihw,  as  T  thus  find  them 
estabiished.  to  the  ca«eiD  hanc'  as  presented  by  the 
orlgiaai  petition  fur  thewnt,  n  is  clear  that  the 
facts  chart! ed  presented  to  the  court  the  case  of  Mn 
unlawful  coiifipiruey.  It  It  be  conceded  that  the 
entire  force  of  1:.'.0  0  men  emploved  upon  this  rail- 
way had  the  lo^ul  ri>fht  to  abaodon  the  service  in  a 
body,  that  rifrht  must  be  asserted  and  exercised  in 
good  faith.  The  abHndonment  of  service  roust  Joe 
actual  not  pretentious.  Tbe  combination  cannot 
be  iuKtifled  on  the  plea  of  tbe  lawful  exercise  of  a 
right  when  tbe  threatened  abandonment  of  service 
Is  a  mere  pretext,  the  real  intent  and  desfRn  being 
to  cripple  tbe  property,  and  to  hinder  and  prevent 
the  operation  of  tbe  road;  and  suob  was  the  con- 
spiracy declared  to  tbe  court,— not  denied,  bu t con- 
fessed oy  the  present  motioa.  It  was  a  conspimoy 
to  oompel  by  intiroidation  tbe  receivers  of  tbe 
lallway  against  their  wIP  to  accede  to  the  demands 
of  the  conspirators,  and.  therein  failin^r,  to  cripple 
this  property,  and  prevent  the  operation  of  the 
rOad,  the  necessary  result  of  which  would  be  to  in- 
flict great  loss  upon  the  public  The  conspiraoy 
disclosed  was  a  conspiracy  to  extort,  and  failing  to 
extort,  to  injure:  the  pretentious  exercise  of  the 
right  to  ai'andon  service  being  one  of  tbe  means 
to  effect  tbe  object  of  the  oouspiraoy.  If  the  right 
to  quit  service  in  a  body  be  conceded,  the  case  pre- 
sented is  the  ostensible  exercise  of  a  lawful  right, 
not  in  good  faith,  but  for  an  unlawful  purpose,  to 
wit,  the  intimidation  and  oppression  of  others,  and 
tbe  Injiiryto  property  in  their  keeping,  tending  to 
tbe  prejudice  of  the  public.  Such  a  conspiracy  is 
milawtul.  It  may  also  be  properly  said  that  the 
oonspiraoy  was  as  npedless  as  Its  results  would  have 
been  disastrous.  This  vast  property  was  in  the 
custody  of  the  court,  through  its  receivers.  By 
the  schedules  which  for  some  years  had  been  In 
force  in  the  operation  of  this  road,  as  well  as  by 
Ae  new  schedules  proposed  to  he  adopted  by  tbe 
reoeiveTS.a  thorough  civil  service  had  been  estab- 
lished  in  tbe  management  of  this  railway,  recog- 
Bizing  by  systematic  promotion  length  or  service 
and  pkillf  uJ  and  honest  performance  of  labor.  The 
service  contemplated  was  continuous  and  perma- 
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nent.  Ko  man  could  be  discharged  except  for 
cause,  of  which  he  was  to  ite  Informed.  The  right 
of  a  hearing  upon  such  charge  was  secured  tobim« 
with  right  of  successive  appeals  to  the  superior  of- 
ficers of  the  road.  The  employ^,  however,  had  tbe 
ri;;ht  to  abandon  his  employment  at  any  time. 
Thus  capital  and  labor  oo-operated  to  assure 
employment,  the  reward  of  skill  and  faithful- 
ness, and  protection  from  dischante  from  sen  ice. 
except  for  Jusciflable  cause.  This  operated  to 
render  the  service  efBoient,  conserving  the  in- 
terests of  both  capital  and  labor. and  advancing 
tbe  public  welfare.  It  was  natural,  and  to  be  ex- 
pected, that  in  consequence  of  tinanoial  disaster 
there  would  arise  the  question  of  the  reduction  of 
wages.  An  employ^,  deeming  himself  wronged  by 
the  action  of  tbe  receivers  in  respect  tLereto,  had 
peaceful  remedy.  The  court  was  at  aU  times  open 
t<>  him  to  liFten  to  his  complaint,  and  to  redress  it, 
if  it  should  appear  to  be  well-founded.  Upon  such 
appllcntion  the  receivers  would  be  bound  to  obey 
the  ordc^r  of  the  court  in  the  premises.  The  em- 
ploy6,  nevertheless,  not  content  with  the  Judg- 
mentof  the  court,would  have  the  right  to  abandon 
his  employment.  The  case  furnishes,  as  was  sug. 
gestedby  counsel,  an  exceptional  instance,  where 
one  party  to  a  proceeding  lu  a  Judicial  tribunal 
is  bound  by  the  decision  and  the  other  is  not. 
There  was,  therefore,  neither  Justification  nor 
excuse  for  a  conspiracy  to  hinder  and  prevent  the 
operation  of  this  railway,  nor  necessity  for  oombl* 
nation  for  the  assertion  of  any  legal  ri^ht.  But.  if 
there  were  no  remedy  for  the  employ 6  except 
abandonment  of  service,  the  law  will  not  sanction 
a  conspiracy,  the  purpose  of  which  is  to  extort 
from  the  receivers  or  from  the  court  oonceesions 
which  they  could  not  properly  yield,  and.  failing 
to  procure  them,  to  hinder  and  prevent,  by  the 
means  declared,  the  operation  of  this  railway,  to 
the  injury  of  the  trust,  and  to  the  oppression  of 
the  public.  Such  was  tbe  combination  and  con- 
spiracy hero  disclosed.  It  was  to  the  prevention  of 
t  e  injury  thus  contemplated  that  this  writ  was 
directed,  fts  issuance,  in  my  Judgment,  is  Justified 
by  the  law. 

The  second  branch  of  the  motion  has  reference 
to  the  writ  of  injunction  issued  upon  tbe  suppl»> 
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tween  tbe  parties,  the  oDe  injured  by  the 
breach  has  his  action  for  damages,  and  a  court 
of  equity  will  not,  indirectly  or  negatively  by 
means  of  an  injunction  restrain  the  violation 
of  the  contract,  compel  the  affirmative  per- 
formance from  day  to  day  or  tbe  affirmative 
acceptance  of  merely  personal  services.  Belief 
of  that  character  has  always  been  regarded  as 
impracticable.  Toledo,  A,  A.  A  N,  M,  R,  Go. 
v.  Pennsyltania  Go.  54  Fed.  Rep.  780.  740,  19 
L.  H.  A.  896,  Taft.  J.,  and  authorities  cited; 
Try,  Spec.  Perf.  Cont.  8d  Am,  ed.  §§  87,  91, 
and  authorities  cited. 

It  is  supposed  that  these  principles  are  inap- 
plicable or  should  not  be  applied  in  the  case  of 
employes  of  a  railroad  company  which,  under 
legislative  sanction,  constructs  and  maintains 
a  public  highway  primarily  for  the  con- 
venience of  the  people,  and  in  the  regular 
operation  of  which  the  public  are  vitally  in- 
terested. Undoubtedly  the  simultaneous  ces- 
sation of  work  by  any  considerable  number  6f 
the  employes  of  a  railroad  ^rportion  without 
previous  notice  will  have  an  injurious  effect 
and  for  a  time  inconvenience  the  public.  But 
these  evils,  great  as  they  are,  and  although 
arising  in  many  cases  from  the  inconsiderate 
conduct  of  employes  and  employers,  both 
equally  indifferent  to  the  general  welfare,  are 
to  be  met  and  remedied  by  legislation  restrain- 
ing alike  employes  and  employers  so  far  as 
necessary  adequately  to  guard  the  rights  of  the 
public  as  involved  in  the  existence,  mainte- 
nance, and  safe  management  of  public  high- 
ways. In  the  absence  of  legislation  to  the 
contrary,  the  right  of  one  in  the  service  of  a 


quasi  public  corporation  to  withdraw  there- 
from at  such  time  as  he  sees  fit,  and  the  riffht 
of  the  managers  of  such  corporations  to  dis- 
charge an  emplovS  from  service  whenever  they 
see  fit,  must  be  deemed  so  far  absolute  that  no 
court  of  equity  will  compel  one  against  his  will 
to  remain  in  such  service  or  actually  to  perform 
the  personal  acts  required  in  such  employment 
or  compel  such,  managers  against  their  will  to 
keep  particular  enoploy^s  in  their  service.  It 
was  competent  for  the  receivers  in  this  case, 
subject  to  the  approval  of  the  court,  to  adopt  a 
schedule  of  wages  or  salaries,  and  say  to  em- 
ployes: '*We  will  pay  according  to  this 
schedule,  and  if  you  are  not  willing  to  accept 
such  wages  you  will  be  discharged."  It  was 
competent  for  an  employ^  to  say:  "I  will  not 
remain  in  your  service  under  that  schedule,  and 
if  it  is  to  be  enforced  I  will  withdraw,  leaving 
you  to  manage  the  property  as  best  as  you  may, 
without  my  assistance."  In  the  one  case,  tbe 
exercise  by  the  receivers  of  their  right  to  adopt 
a  new  schedule  of  wages  could  not,  at  least  in 
the  case  of  a  general  employment  without  limit 
as  to  time,  be  made  to  depend  upon  conddera- 
tions  of  hardship  and  inconvenience  to  em- 
ployes. In  the  other,  the  exercise  by  employ^ 
of  their  right  to  quit  in  consequence  of  a  pro- 
posed reduction  of  wages  could  not  be  made  to 
depend  upon  considerations  of  hardship  or  in- 
convenience to  those  interested  in  the  tmst 
property  or  to  the  publia  The  fact  that  em- 
ployes of  railroads  may  quit  under  drcum- 
stances  that  would  show  bad  faith  upon  their 
part  or  a  reckless  disregard  of  their  contract  or 
of  the  convenience  and  interests  of  both  em- 


mental  petition  of  the  receivers*  restralniDfir  any 
oomblnatioD  or  conspiracy  having  for  its  purpose 
the  inauguratlOQ  of  a  strike  upon  tbe  lines  of  the 
railway  operated  by  the  receivers,  andfrom  order- 
ing, advifling,  or  approving,  by  oommunication  or 
instruction  or  otherwise,  the  employes  of  the  re- 
ceivers to  Join  In  a  strike.  This  part  of  the  motion 
presents  toe  issue  whether  a  strike  is  lawful.  The 
answer  must  largely  depend  upon  tbe  proper  defi- 
nition of  tbe  term.  It  has  been  variously  defined. 
By  Worcester,  '*To  oeaae  from  work  in  order  to 
extort  higher  wages  as  workmen:"  by  Webster,  ^*To 
quit  work  in  a  body,  or  by  oombinutlon  in  order 
to  compel  their  employers  to  raise  their  wages;** 
the  Bncyclopedlc  Dictionary,  **The  act  of  work- 
men in  any  trade  or  branoh  of  industry  when  they 
leave  their  work  with  the  object  of  compelling  the 
master  to  concede  certain  demands  made  by  them, 
—as  an  advance  of  wages,  the  withdrawal  of  a 
notice  of  reduction  of  wages,  a  shortening  of  the 
hours  of  worlc.  the  withdrawal  of  any  obnoxious 
rule  or  regiiltition,  or  tbe  like:**  the  Imperial  Dic- 
tionary, **T0  quit  work  In  order  to  compel  an  in- 
crease or  prevent  a  reduction  of  wages:**  the 
Century  Dictionary,  '"To  prevs  a  claim  or  demand 
by  coercive  or  threatening  action  of  some  kind;  In 
common  ueage,  to  quit  work  along  with  others.  In 
order  to  compel  an  employer  to  accede  to  some  de- 
mand, as  for  Increase  of  pay  or  to  protest  against 
something,  as  a  reduction  of  wages:  as  to  strike  for 
higher  pay,  or  shorter  bours  of  work;**  Bouvler  de- 
fines it:  *' A  combined  elf  ort  of  workmen  to  obtain 
higher  wages  or  other  concessions  from  their 
employers  by  stopping  work  at  a  preconserted 
time.**  The  definition  sanctioned  by  the  court  of 
appeals  of  New  York  in  Delaware,  L.&W.IL  Co.  v. 
Boions,  68  N.  Y.  6bl,  and  embodied  by  Mr.  Anderson 
Id  his  Law  Dictionary,  is:  **A  oomblnatloo  among 
laborers,  or  those  employed  by  others,  to  compel 
an  Increase  of  wages,  change  in  the  hours  of  labor, 
«  change  In  the  manner  of  conducting  the  business 
of  the  principal,  or  to  enforce  some  particular 
policy  In  the  character  or  the  number  ox  men  em- 
ployed, or  the  like.**  Mr.  Black  in  his  Law  Diction- 
ary, defines  It  to  be:  ^Tbe  act  of  a  party  of  work- 
men employed  by  the  same  master.  In  stopping 
work  all  together  at  a  preconserted  time,  and  re- 
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fusing  to  continue,  until  higher  wages  or  shorter 
time  or  some  other  ooncession  is  granted  to  them 
by  the  employer.**  Whichever  definition  may  be 
preferred,— and  possibly  no  one  of  them  is  preciaeiy 
accurate,— there  are  running  through  all  of  them 
two  controlling  ideas:  First,  by  compulsion  to  ex- 
tort from  toe  employer  the  ooncession  demanded; 
second,  a  cessation  of  labor,  but  not  the  abandon- 
ment of  employment.  Tbe  stoppage  of  work  is 
designed  to  be  temporary,  continuing  only  until 
the  accomplishment  of  the  design,  and  upon  its 
accomplishment  the  resumption  of  employment. 
Tbe  cessation  of  labor  Is  not  a  bona  fide  dissolution 
of  contractual  relations  and  an  abandonment  of 
the  employment,  but  Is  designed  as  a  means  of 
coercion  to  accomplish  the  desired  result.  Hie 
cessation  of  labor  is  prearranged  by  the  body  of 
men  through  their  organizations,  and  Is  to  take 
effect  simultaneously  at  a  stated  time,  for  the  pur- 
poae  of  preventing  the  master  from  continuing  his 
Dueiness,  and  to  compel  blm  to  submit  to  the  dic- 
tation of  his  servants.  Tbe  definition  of  the  term 
proffered  to  the  court  at  the  argument,  recognised 
by  the  labor  organizations  of  tbe  country,  was 
this:  **A  strike  is  a  concerted  cessation  of  or  re- 
fusal to  work  until  or  unless  certain  conditions 
which  obtain  or  are  incident  to  the  terms  of 
the  employment  are  changed.  Tbe  employ^  de- 
clines to  longer  work,  knowing  full  well  that  tbe 
employer  may  immediately  employ  another  to  fill 
his  place;  also  knowing  that  he  may  or  may  not  be 
re-employed  or  returned  to  servloe.  Tbe  employer 
has  t^e  option  of  acceding  to  the  demand  and  re- 
turning the  old  employteto  service;  of  employing 
new  men,  orof  forcing  conditions  under  which  the 
old  men  are  glad  to  return  to  servloe  under  the  old 
conditions.**  This  latter  definition  recognizes  tbe 
idea  of  cessation  of  labor,  but  not  on  abandon- 
ment of  employment.  It  suggests  that  tbe  latter 
may  result  at  the  option  of  the  master.  It 
does  not,  in  terms,  declare  a  oomblnatlon  to  ex- 
tort, or  to  oppress,  or  to  interfere  in  anv  way  with 
the  business  of  the  employer,  except  as  Injury 
might  result  as  an  InddeDt  to  the  cessation  of 
service.  If  the  latter  be  the  correct  definition  of  a 
strike,  society  has  been  needlessly  alarmed.  I 
doubt  if,  in  the  light  of  the  history  of  strikes,  tbe 
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ployer  and  the  pubHc,  does  not  justify  a  de- 
partare  from  the  f^Deral  rule  that  equity  will 
not  compel  the  actual,  affirmative  periormance 
of  merely  personal  services,  or  (which  is  the 
same  thing)  require  employes  against  their  will 
to  remain  in  the  personal  service  of  their  em- 
ployer. 

The  result  of  these  views  is  that  the  court 
below  should  have  eliminated  from  the  writ  of 
injunction  the  words  "and  from  so  quitting  the 
service  of  the  said  receivers,  with  or  without 
notice,  as  to  cripple  the  property  or  prevent  or 
hinder  the  operation  of  said  railroad." 

But  different  considerations  must  control  in 
respect  to  the  words  in  the  same  paragraph  of 
the  writs  of  injunction,  "and  from  combining 
and  conspiring  to  quit,  with  or  without  notice, 
the  service  of  said  receivers,  with  the  object  and 
Intent  of  crippling  the  property  in  their  cus- 
tody, or  embarrassing  the  operation  of  said 
railroad."  We  have  sai(i  that  if  employes  were 
unwilling  to  remain  in  the  service  o?  the  re- 
ceivers for  the  compensation  prescribed  for 
them  by  the  revised  schedules,  it  was  the  right 
of  each  one  on  that  account  to  withdraw  from  I 
such  service.  It  was  equally  their  right,  with- 1 
out  reference  to  the  effect  upon  the  property  or  i 
upon  the  operation  of  the  road,  to  conier  with 
each  other  upon  the  subject  of  the  proposed 
reduction  in  wages  and  to  withdraw  in  a  body 
from  the  service  of  the  receivers  because  of  the 
proposed  chance.  Indeed,  their  ri«bt  as  a  body 
of  employes  affected  by  the  proposed  reduction 
of  wages,  to  demand  given  rates  of  compensa- 
tion as  a  condition  of  their  remaining  in  the 
aervice  was  as  absolute  and  perfect  as  was  the 


right  of  the  receivers  representing  the  aggrega* 
tion  of  persons,  creditors,  and  stockholders  In- 
terested in  the  trust  property,  and  the  general 
public,  to  fix  the  rates  they  were  willing  to  pay 
their  respective  employes.  But  thai  is  a  very 
different  matter  from  a  combination  and  con- 
spiracy among  employes,  with  the  object  and 
intent  not  simply  of  quitting  the  service  of  the 
receivers  because  of  the  reduction  of  wages,  but 
of  crippling  the  property  in  their  hands  and 
embarrassing  the  operation  of  the  railroad. 
When  the  order  for  the  original  injunction  was 
applied  for  it^  was  represented — and  the  inter- 
veners admit*by  their  motion  that  it  was  cor- 
rectly represented — that  unless  the  restraining 
power  of  the  court  was  exerted  the  dissatisfied 
employes  and  others  co-operating  with  them 
would  physically  disable  and  render  unfit 
for  use  the  cars  and  other  property  in  the  pos- 
session of  the  receivers,  and  by  force,  threats, 
and  intimidation  used  against  employ^  re- 
maining in  their  service  and  against  those  de- 
siring to  take  the  places  of  those  quitting, 
would  prevent  the  receivers  from  operating  the 
roads  in  their  custody  and  from  discharging  the 
duties  which  they  owed  on  behalf  of  the  cor- 
poration to  the  parties  interested  in  the  trust 
property,  to  the  government  and  to  the  public. 
The  general  inhibition  upon  combinations 
and  conspiracies  formed  with  the  object  and 
intent  of  crippling  the  property  and  embarrass- 
ing the  operation  of  the  railroad,  must  be  con- 
strued as  referring  only  to  acts  of  violence,  in- 
timidation, and  wrong  of  the  same  nature  or 
class  as  those  specifically  described  in  the  pre- 
vious clauses  of  the  writ     We  do  not  interpret 


child  would  be  leooffnized  by  this  bapttsmal  name. 
One  who  has  read  the  history  of  the  strike  at  Home- 
stead.with  its  cruel  murders  and  barbarous  torture; 
ooewho  has  read  of  the  various  ^strikes  on  rail- 
ways, when  cars  were  D  red,  rails  torn  up.  engines 
demolished,  and  life  destroyed;  one  who  has  read 
of  the  not  in  frequent  summoning  of  themalitia  by 
the  authonties  of  the  state  to  put  down  riot  and 
turbulence,— the  universal  oonoomitants  of  a 
strike,— would  hardly  yield  assent  to  the  definition 
Buirgeeted  as  even  faintly  con  veyinsr  the  true  idea 
of  a  strike,  as  known  of  all  men.  The  only  force 
lagfrested  is  the  force  of  inertia,  the  compulsion 
wrouA:ht  by  cessation  from  labor.  Sucb  a  strike 
would  be  a  harmless  affair,  and  penemllj  inope- 
rative to  effect  the  end  designed.  It  could  be 
availing  only  by  the  combination  of  the  entire 
]atx>r  force  of  the  country,  in  the  nature  of  things 
impracticable.  Unless,  by  other  coercive  measures, 
ttie  employer  is  prevented  trom  obtaining  men  in 
the  place  of  those  who  should  cease  to  work,  a 
strike  would  be  a  mere  weapon  of  straw.  That  is 
well  understood  bv  these  organizations.  While, 
according  to  the  definition,  the  employ^  knows 
**full  well  that  the  roaster  may  immediately  hire 
another  to  fill  his  place,**  he  aLso  knows  fuA  well 
that  that  must,  at  all  odd^.  be  prevented  if  the 
strike  is  to  be  made  successful.  Consequently  the 
organizations  provide,  as  confessed  at  the  argu- 
ment, for  the  expulsion  and  social  ostracism  of  all 
members  of  the  organizHtions  who  should  not 
abandon  work  when  the  order  to  strike  Is  given, 
or  who  should  seek  to  fill  the  place  of  a  striking 
member.  Thus  one  of  the  most  effective  engines 
of  compulsion  Is  brought  to  bear  upon  unwilling 
members  to  effect  the  design  of  the  combination. 
With  respect  to  laborers  not  members  and  willing 
to  work,  other  and  not  less  effective  means  of  in- 
timidation must  be  and  are  employed  in  prevention 
of  labor.  The  history  of  strikes  declares  that  this 
Intimidation  has  always  taken  the  shape  of  threats 
and  personal  violence.  Ck>nstructive  violence  has 
failed  in  large  measure  to  prevent  the  continuance 
of  operation  of  business  by  the  master.  Naturally, 
therefore,  we  find  resort  to  actual  violence,  the 
destruction  of  property,  the  disabling  of  railway 
trains,  and  the  like. 
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Of  'the  ideal  strike.  In  the  definition  proposed  at 
the  argument,  the  only  criticism  to  be  Indulged  is 
that  it  is  ideal,  and  never  existed  in  fact.  Un- 
doubtedly, in  the  absence  of  restrictive  contract, 
workmen  nave  a  right  by  concerted  action  to  cease 
work  to  procure  better  terms  of  service,  no  com- 
pulsion tieing  used  except  that  incident  to  the  oea- 
sation:  subject,  however,  to  the  qualification,  at 
least  with  respect  to  those  employments  that  di- 
rectly concern  the  public  welfare,  that  reasonable 
notice  of  the  quitting  should  be  given.  But  such 
is  not  the  strike  of  history.  The  definition  sug- 
gested is  misleading  and  pretentious.  To  my  think- 
ing, a  much  more  exact  definition  of  a  strike  is 
this:  A  combined  effort  among  workingmen  to 
compel  the  master  to  the  concession  of  a  certain 
demand,  by  preventing  the  conduct  of  his  business 
until  compliance  with  the  demand.  The  concerted 
cessation  of  work  is  but  one  of,  and  the  least  ef- 
fective of,  the  means  to  the  end;  the  intimidation 
of  others  from  enfraging  in  the  service,  the  inter- 
ference with,  and  the  disabling  and  destruction  of 
property,  and  resort  to  actual  force  and  vio- 
lence, when  requisite  to  the  accomplishment  of  the 
end,  being  the  other,  and  more  effective,  meana 
employed.  It  is  idle  to  talk  of  a  peaceable  strike. 
None  such  ever  occurred.  The  suggestion  is  Im- 
peactiment  of  intellgence.  From  flnt  to  last,  from 
the  earliest  recorded  strike  to  that  in  the  state  of 
West  Virginia,  which  proceeded  simultaneously 
with  the  argument  of  this  motion,  to  that  at  Con- 
nellsville.  Pa.,  occurring  as  I  write,  force  and  tur- 
bulence, violence  and  outrage,  arson  and  murder, 
have  been  associated  with  the  strike  as  its  natural 
and  inevitable  concomitants.  No  strike  can  be  ef- 
fective without  compulsion  and  force.  That  com- 
pulsion can  only  come  through  intimidation.  A 
strike  without  violence  would  equal  the  representa- 
tion of  the  tragedy  of  Hamlet  with  the  part  of 
Hamlet  omitted.  The  moment  that  violence  be- 
comes an  essential  part  of  a  scheme,  or  a  necessary 
means  of  effecting  the  purpose  of  a  combination, 
that  moment  the  combination,  otherwise  lawful, 
becomes  illegal.  All  combinations  to  interfere 
with  perfect  freedom  in  the  proper  management 
and  control  of  one*8  lawful  business,  to  dictate  the 
terms  upon  which  such  business  shall  be  con' 
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the  vrords  Inst  above  quoted  as  embraciDg  tbe 
case  of  employes  who,  being  dissatisfied  with 
tbe  proposed  reduction  of  their  wages,  merely 
withdraw  on  that  account,  singly  or  by  con- 
certed action,  from  the  service  of  tbe  receivers, 
using  neither  force,  threats,  persecution  nor 
iutimidation  towards  employes  who  do  not  join 
them,  nor  any  device  to  molest,  binder,  alarm 
or  interfere  with  others  who  take  or  desire  to 
take  their  places.  We  use  the  word  "device" 
here  as  applicable  to  cases  like  that  of  Sherry 
V.  Perkins,  147  Mass.  212,  in  which  it  appeared 
that  parties  belonging  to  a  labor  organization 
displayed  and  maintained  certain  banners  in 
front  of  the  plaintiff's  place  of  business  for  ihe 
purpose  of  deterring  workmen  from  remaining 
in  or  entering  his  service.  As  the  acts  com- 
plained of  were  injurious  to  the  plaintiff's 
Dusiness  and  were  a  nuisance,  it  was  held  that 
they  could  be  reached  and  restrained  by  in- 
junction. So  in  Springhead  Spinning  Co.  v. 
liilep^  L.  R.  6  Eq.  551,  equity  interfered  by 
injunction  to  restrain  the  conduct  of  parties, 
officers  of  a  trades  union,  who  gave  notice  to 
workmen  by  means  of  placards  and  advertise- 
ments that  they  were  not  to  hire  themselves  to 
the  plaintiff  pending  a  dispute  between  tbe 
union  and  the  plaintiff.  See  also  United  States 
V.  Kane,  28  Fed.  Rep.  748;  Emack  v.  Kane,  84 
Ted.  Rep.  46;  Oa>*ey  v.  Cincinnati  7)/po</raph- 
teal  Union  No.  S,  45  Fed.  Rep.  135,  12  L.  R. 
A.  198;  Walker  ▼.  Gronin,  107  Mass.  655. 
These  employes  having  taken  service  first 


with  the  company  and  afterwards  with  the  re- 
ceivers under  a  general  contract  of  employ- 
ment which  did  not  limit  the  exercise  of  tbe- 
right  to  quit  the  service,  their  peaceable  co-op- 
eration, as  the  result  of  friendly  argument^ 
persuasion.or  conference  among  themselves,  in 
asserting  the  right  of  each  and  all  to  refuse 
further  service  under  a  schedule  of  reduced 
wages,  would  not  have  been  Ulegal  or  criminal, 
although  they  may  have  so  acted  in  the  firm 
belief   and  expectation  that  a  simultaneous 
quitting  without  notice  would  temporarily  in- 
convenience the  receivers  and  the  public.    If 
in  good  faith  and  peaceably  they  exercise  their 
rigbtof  quitting  the  service,  intending  thereby 
only  to  better  tlieir  condition  by  securing  such^ 
wages  as  they  deem  just,  but  not  to  injure  or 
interfere  with  the  free  action  of  others,  they 
cannot  be  legally  charged  with  any  loss  to  the 
trust  property  resulting  from  their  cessation  of 
work  in  consequence  of  the  refusal  of  the  re- 
ceivers to  accede  to  the  terms  upon  which  they 
were  willing  to  remain  in  the  service,     ^ucb  a. 
loss,  under  the  circumstances  stated,  would  be 
incidental  to  tbe  situation  and  could  not  be  at- 
tributed to  employes  exercising  lawful  rights- 
in  orderly  ways  or  to  the  receivers  when  in 
good  faith  and  in  fidelity  to  their  trust  they 
declare  a  reduction  of  wages  and  thereby  cause 
dissatisfaction    amon^    employes    and    their 
withdrawal  from  service. 

1  he  combinations  or  conspiracies  which  the- 
law  does  not  tolerate  are  of  a  different  charac- 


ducted,  by  means  of  threats  or  hy  interference 
with  property  or  traffic  or  with  the  Lawful  employ- 
ment of  others,  are  within  the  condemnation  of 
the  law.  It  has  well  been  sold  that  the  wit  of  man 
oould  not  devise  a  legal  strike,  because  compulsion 
is  the  leading  idea  of  iu  A  strllce  is  essentially  a 
conspiracy  to  extort  by  violence;  the  means  em- 
ployed to  effect  the  end  boimr  not  only  the  cessa- 
tion of  labor  by  tbe  conspirators,  but  the  necessary 
prevention  of  labor  bv  those  who  are  willing  to  as- 
sume their  places,  and,  as  a  last  resort,  and  in  many 
instances  an  essential  element  of  success,  the  dis- 
abling and  destruction  of  the  property  of  the  mas- 
ter; and  so,  by  intimidation  and  by  the  compulsion 
of  force,  to  accomplish  the  end  designed.  1  know 
of  no  peaceable  strike.  I  think  no  strike  was  ever 
heard  of  ttiat  was  or  could  be  successful  unaccom- 
panied by  intimidation  and  violence.  Ck)unsel  at 
the  argument  could  recall  but  one  which  he  was 
willing  to  indorse  as  peaceable.  That  was  the 
strike  upon  the  Lehigh  valley  Railroad  during  the 
year  1883.  The  history  of  that  occurrence  docs  not 
carry  out  the  declaration  of  counsel.  There,  as  I 
understand,  the  running  of  trains  was  constantly 
Interfered  with,  engines  and  cars  disabled  and 
wrecks  caused  by  the  violence  of  the  strikers.   The 

S resident  of  the  company  reported  to  his  board  of 
ireotore  that  the  loss  to  freight  and  equipment  by 
reason  of  the  strike— which  continued  for  less  than 
three  weeks— was  $77,000,  of  which  amount  $46,000 
was  for  damage  done  to  locomotives  alone.  And 
that  strike  was  nor.  succeraf  ul,  the  violence  being 
Insufficient.  The  history  and  legality  of  strikes  has 
been  well  told  by  Mr.  Justice  Brewer,  of  the  Su- 
preme Court  of  the  United  States,  in  an  admirable 
address  before  the  New  York  Bar  Association  in 
January,  1898,  In  language  that  should  be  taken  to 
heart  by  every  one  who  has  regard  to  the  safety 
and  peace  of  society,  and  the  protection  of  our  in- 
stitutions. 

•♦The  common  rule,**  says  Mr.  Justice  Brewer,  **as 
to  strikes  Is  this:  Not  merely  do  t  he  employes  quit 
the  employment,  and  thus  handicap  the  employer 
in  the  use  of  hia  property,  and  perhaps  in  the  dis- 
eharge  of  duties  which  he  owes  to  the  publia  but 
they  also  forcibly  prevent  others  from  taking  their 
places.  It  Is  useless  to  say  that  they  only  advine; 
no  man  is  misled.  When  a  thousand  laborers 
gather  around  a  railroad  track,  and  say  to  those 
who  seek  employment  that  they  had  t)etter  not, 
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and  when  that  advice  is  supplemented  every  little 
while  by  a  terrible  assault  on  one  who  disn^gai'dA^ 
itL  every  one  knows  that  something  more  than  ad- 
vice is  mtended.  It  is  coercion;  force;  it  is  the  ef- 
fort of  the  many,  by  the  mere  weight  ol  numl«ersw 
to  compel  tbe  one  to  do  their  bidding.  It  Is  a  pro- 
ceeding outside  of  the  law,  in  defiance  of  tbe  law^ 
and  in  spirit  and  effect  an  attempt  to  strip  frum 
one  that  has  that  which  of  right  belongs  to  him,— 
the  f uU  and  undisturbed  use  and  enjoyment  of  hia- 
own.  It  is  not  to  be  wondered  at  that  deeds  of  vio- 
lence and  cruelty  attend  such  demonstrations  as- 
these;  nor  will  it  do  to  pretend  chat  the  wrongdoers 
are  not  the  striking  laborers,  but  lawless  strangera 
who  gather  to  look  on.  Were  they  stningers  who 
made  the  historyof  the  Homestead  strike  one  of 
awful  horror?  were  they  women  from  afar  who 
so  maltreated  the  surrendered  guards,  or  were  they 
the  very  ones  who  sought  to  compel  the  owners  of 
the  property  to  do  their  biddlngf  Even  I f  It  be  true- 
that  at  such  places  the  lawless  willgather,  who  i» 
responsible  for  their  gathering?  weibe,  tbe  head 
of  a  reputable  labor  organization,  muy  open  the 
door  to  lawlessness,  but  Beekman,  the  anarchist 
and  assassin,  will  be  the  first  to  pass  through:  ancL 
thus  it  will  t)e,  always  and  everywhere.  .  .  . 
This  is  the  struggle  of  Irresponsible  persons  and  or- 
ganizations to  control  labor.  It  is  not  In  the  inter- 
ests  of  liberty:  it  is  not  in  the  interest  of  individual 
or  personal  rights.  It  is  an  attempt  to  give  to  the 
many  a  control  over  the  few,— a  step  towards 
despotism.  Let  the  movement  succeed,  let  it  once 
be  known  that  the  individual  is  not  free  to  con- 
tract for  his  personal  services,  that  labor  is  to  be 
farmed  out  by  organizations,  as  «o.dav  by  the 
Chinese  companies,  and  the  next  step  will  be  a  di- 
rect effort  on  the  part  of  the  many  to  seize  the 
property  of  the  few.*' 

No  word  of  mine  could  give  added  strenirth  to 
the  thought  suggested.  The  strike  han  bcctime  a 
serious  evil,  destructive  to  proiKMrty.  destructive  to 
individual  right,  injurious  to  the  conspirators 
themselves,  and  subversive  of  republican  insriiu- 
tions.  Gertalnly  no  court  should  give  encouras-e- 
ment  to  any  combination  thus  destructive  of  tbe 
very  fabric  of  our  government,  tending  to  tbe  dia- 
ruption  of  society,  and  tbe  obliteration  of  legal  and* 
natural  riahts.  whatever  other  doctrine  may  be* 
asserted  by  rei*kle68  agitators,  it  must  ever  remain 
the  duty  of  the  courts,  in  the  protection  of  society^ 
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ter.  AocoTcling  to  the  principles  of  the  com- 
mon law,  a  conspiracy  upon  the  part  of  two  or 
more  persons  with  the  intent  by  their  com- 
bined power  to  wroof  others  or  to  prejudice 
the  rij^his  of  the  public,  is  in  itself  illegal  al- 
though nothing  be  actually  done  in  execution 
of  such  conspiracy.  This  is  fundamental  in 
our  Jurisprudence.  So  a  combination  or  con- 
spiracy to  procure  an  employe  or  body  of  em- 
ployes to  quit  service  in  violation  of  the  con- 
tract of  serrice  would  be  unlawful,  and  in  a 
proper  case  might  be  enjoined  if  the  injury 
Threatened  would  be  irremediable  at  law.  it 
is  one  thing  for  a  single  individual  or  for  sev- 
«ral  individuals  each  acting  upon  his  own  re- 
sponsibility and  not  in  co-operation  with  oth- 
ers, to  form  the  purpose  of  inflicting  actual 
injury  upon  the  properly  or  rights  of  others. 
It  is  quite  a  different  thing  in  the  eye  of  the 
law  for  many  persons  to  combine  or  conspire 
together  with  the  intent  not  simpl]^  of  assert- 
ing their  rights  or  of  accomplishing  lawful 
ends  by  peaceable  methods,  but  of  employing 
their  united  energies  to  injure  others  or  the 
public.  An  intent  upon  the  part  of  a  single 
person  to  injure  the  rights  of  others  or  of  the 
public,  is  not  in  itself  a  wrong  of  which  the 
law  will  take  cognizance,  unless  some  injurious 
act  be  done  in  execution  of  the  unlawful  in- 
tent. But  a  combination  of  two  or  more  per- 
sons with  such  an  intent  and  under  circum- 
stances that  give  them  when  so  combined  a 
power  to  do  an  Injury  they  would  not  possess 


as  individuals  acting  singly,  baa  always  been 
recognized  as  in  itself  wrongful  and  illegal. 

The  general  priuciple  is  illustrated  in  UaUan 
V.  WiUon,  127  U.  B.  540,  565,  82  L.  ed.  228, 
228.  That  was  an  information  in  the  police 
court  of  the  District  of  Columbia  charging  the 
defendants  Callan  and  others  with  a  conspiracy 
to  prevent  certain  named  persons,  who  had 
been  expelled  from  a  local  association,  a  branch 
of  a  laiger  one  known  as  the  knights  of  labor 
of  America,  from  pursuing  their  calling  of 
musicians  anvwhere  in  the  United  States. 
This  result,  the  information  charged,  was  to 
be  effected  by  the  defendants  refusing  to  work 
as  musicians  or  in  any  other  capacity  with  the 
persons  so  named,  or  with  or  lor  any  person, 
firm,  or  corporation  working  with  or  employ- 
ing them;  by  procuring  all  other  members  of 
those  organizations,  and  all  other  workmen  and 
tradesmen,  not  to  work  in  any  capacity  with 
or  for  them  or  either  of  them  or  for  any  firm 
or  corporation  that  employed  either  of  them; 
and  by  warning  and  threatening  every  person, 
firm,  or  corporation  employing  such  obnoxious 
persons  that  if  they  did  not  forthwith  cease  to 
employ  and  refuse  to  employ  them,  they  should 
not  receive  the  custom  or  patronage  either  of 
the  persons  so  conspiring  or  of  other  mem 
bers  of  said  organizations.  The  question  in 
the  case  was  whether  the  accused  were  entitled 
to  a  trial  by  jury  or  whether  the  offense 
charged  was  of  the  class  called  "petty,"  for 
the  trial  of  which  a  defendant  could  not  at 


and  in  the  exeoutton  of  the  laws  of  the  land,  to 
<x>Dderan,  prevent,  and  punish  all  such  unlawful 
coDsplracies  and  combinatlODS.  Of  this  duty  it 
was  xorolbly  said  by  Judgt  Baker,  of  the  district  of 
lodiana,  under  like  drcumstanoes,  in  tbe  Lake  Erie 
A  Western  Cases:  ^*lt  may  do  for  men  that  are 
reckless  of  the  welfare  of  human  society,  who  care 
Dothinff  for  its  peace  and  good  order,  to  imperil 
life,  property,  and  liberty,  and  the  perpetuity  of 
our  InstltutloDs  by  teaoblnff  sucb  doctriues;  but 
the  juflfre  who  tolerates  it  ouirbt  to  be  stripped  of 
his  frown,  and  t>e  driven  from  the  aaored  temple  of 
Justice."  • 

Tbe  wronics  of  labor  are  not  to  be  righted  by 
war  upon  society,  by  turbulence  and  disorder,  by 
oppression  and  force.  Such  action  alienates  sym- 
pathy, and  provokes  resentment.  In  this  land, 
only  by  peaceable  means  in  the  courts,  and 
throoffh  the  lawmaklngr  power,  can  wrongs  be  re- 
dressed, and  Justice  be  established.  Let  combined 
labor  deal  with  combined  capital,  but  only  in  ways 
sanctioned  by  the  law.  When  this  lesson  is  learned, 
and  becomes  the  rule  of  conduct,  labor  will  acquire 
in  a  decade  greater  privileges  and  surer  protection 
from  wrong  than  could  be  extorted  by  a  century 
of  violence. 

By  the  Act  of  Congress  of  July  2, 1800  (28  Stat,  at 
L.  chap.  647),  every  combination  in  restraint  of 
trade  or  commerce  among  tbe  several  states  is  de- 
clared to  be  illegaL  Under  this  act  it  was  held  by 
JuAae  Speer  in  WaUrhmue  v.  Comer,  55  Fed.  Rep. 
149, 19  L.  K.  A.  408,  that  a  strike,  if  it  ever  was  ef- 
fective, can  be  so  no  longer  and  this  view  seems  to 
have  been  held  by  Jvdgt  Billings  in  tbe  case  of 
VntUd  States  v.  Whrkingmefi^  aAmalaarnated  Coun- 
eU  of  Nno  Oriean*^  64  Fed.  Rep.  WL  On  the  other 
hand.  Jtuloe  Putman.  in  United  States  v.  Patterson^ 
86  Ved.  Rep.  605.  is  Inclined  to  the  view  that  tbe 
statute  has  no  relation  to  labor  organ  izations.  I  do 
not  find  it  needful  to  entor  into  this  field  of  discus- 
sion, or  to  express  an  opinion  upon  tbe  subiect, 
t>elng  content  to  rest  my  conclusion  upon  the 
grounds  discussed. 

One  clause  of  the  supplemental  injunction  has 
been  characterized  as  wholly  unwarranted.  That 
ehiuee  is:  **And  from  ordering,  recommending, 
approving,  or  advising  others  to  quit  the  service  of 
the  receivers  of  the  Northern  Pacific  Railroad  on 
January  1, 1804,  or  at  any  other  time.**  In  fairness, 
this  clause  must  be  read  in  the  light  of  the  state- 
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ments  of  the  petition.  It  was  therein  asserted  to 
the  court  that  tbe  men  would  not  strike  unless  or- 
dered so  to  do  bv  the  executive  heads  of  the  na- 
tional labor  organisations,  and  that  the  men  would 
obey  such  orders  instead  of  following  the  direction 
of  the  court.  This  clause  is  specially  directed  to 
the  chiefs  of  tbe  several  labor  organizations.  The 
use  of  the  words,  **order,  recommend,  approve,  or 
advise,"  was  to  meet  the  various  forms  of  expres- 
sion under  which  by  tbe  constitution  or  by-laws  of 
these  organizations  the  command  was  cloaked.— as, 
for  instance,  in  the  one  organization  the  chief  head 
''ad  vises**  a  strike,  in  another  he  **approves"  a 
strike,  in  another  he  ''recommends**  the  quitting 
of  employment.  Whatever  terms  may  be  em- 
ployed, the  eflTect  is  the  same.  It  is  a  command 
which  may  not  be  disregarded,  under  penalty  of 
expulsion  from  the  order  and  of  social  oetracisnu 
This  languasre  was  employed  to  fortify  tbe  re- 
straints of  tne  other  portions  of  the  writ,  and  to 
meet  the  various  disguises  under  which  the  com- 
mand is  cloaked.  It  was  so  inserted  out  of  abun« 
dant  caution,  that  tbe  meaning  of  the  court  might 
be  clear,  that  there  should  t>e  no  unwarrantable 
interference  with  this  property,  no  intimidation, 
no  violence,  no  strike.  It  was  perha ps  un necessary, 
being  comprehended  within  toe  clause  restraining 
the  needs  of  these  organiZHtioos  from  ordering, 
recommending,  or  advising  a  strike,  or  Joinder  in 
a  strike.  It  is  said,  however,  that  the  clause  re- 
strains an  individual  from  friendly  advice  to  the 
employes  as  a  body  or  indivlduaUy,  as  to  their  or 
his  best  interest  in  respect  of  remaining  in  tbe 
service  of  the  receivers.    Bead  in  the  light  of  the 

rstitions  upon  which  the  injunction  was  founded, 
do  not  think  that  such  construction  can  be  In- 
dulged by  any  fair  and  impartial  mind.  It  might 
be  used  as  a  text  for  a  declamatory  address  to  ex- 
cite the  passions  snd  prejudices  of  men.  but  could 
not,  I  think,  be  susceptible  of  such  strained  con- 
struction by  a  Judicial  mind.  The  language  of  a 
writ  of  injunction  should,  however,  be  clear  and 
explicit,  and,  if  possible,  above  criticism  as  to  Its 
meaning.  Since,  therefore,  the  language  of  this 
particular  phrase  may  be  misconceived,  and  the  re- 
straint intended  is,  in  my  Judgment  comprehended 
within  the  other  provisions  or  tbe  writ,  ihe  motion 
in  that  respect  will  be  granted,  and  the  clause 
stricken  from  the  writ. 
in  aU  other  renpeeta  the  moHon  icm  he  denied. 
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common  law  claim,  of  right,  a  jury.  The 
court  held  that  the  offeDse  charged  was  not  a 
petty  or  trivial  one  but  one  of  a  grave  charac- 
ter, affecting  the  public  at  large,  and  for  the 
trial  of  which  a  fury  was  therefore  demand- 
able  as  of  right. 

Among  the  authorities  cited  in  that  case 
were  C(m.  v.  Hunt,  4  Met.  Ill,  121,  88  Am. 
Dec.  846,  in  which  it  was  said  that  "ihe  gen- 
eral rule  of  the  common  law  is  that  it  is  a  crim- 
inal and  indictable  offense,  for  two  or  more  to 
confederate  and  combine  together,  by  cod- 
certed  means,  to  do  that  which  is  unlawful  or 
criminal  to  the  injury  of  the  public,  or  por- 
tions or  classes  of  the  community,  or  even  to 
the  rights  of  an  individual;  State  v.  Bnrnham, 
15  N.  H.  806,  401,  where  it  was  held  that 
"combiuatious  against  law  or  ngaiDst  individ- 
uals are  always  dangerous  to  the  public  peace 
and  to  public  security;  to  guard  against  the 
union  of  individuals  to  effect  an  unlawful  de- 
sign is  not  easy,  and  to  detect  and  punish  them 
Is  often  extremely  diflBcult;"  aud  Reg.  v.  Par- 
nell,  14  Cox,  C.  C.  508,  where  the  court  ob- 
served, that  "an  agreement  to  effect  an  injury 
or  wrong  to  another  by  two  or  more  persons  is 
constituted  an  offense,  because  the  wrong  to  be 
effected  by  a  combination  assumes  a  formid- 
able character;  when  done  by  one  alone  it  is 
but  a  civil  injury,  but  it  assumes  a  formidable 
or  aggravated  character  when  it  is  to  be 
effected  by  the  powers  of  a  combination." 

One  of  the  cases  cited  in  Callan  v.  Wihon  is 
Com.  V.  Carlise,  Bright.  (Pa.)  36,  39,  40,  in 
which  Mr.  Justice  Gibson  considered  the  law 
of  conspiracy  with  care  and  amon^  other 
things  said:  "There  is  between  the  different 
parts  of  the  body  politic  a  reciprocity  of  ac- 
tion on  each  other,  which,  like  the  action  of 
antagonizing  muscles  in  the  natural  body,  not 
only  prescribes  to  each  its  appropriate  state 
and  action,  but  regulates  the  motion  of  the 
whole.  The  effort  of  an  individual  to  disturb 
this  equilibrium  can  never  be  perceptible,  nor 
carry  the  operation  of  his  interest  or  that  of 
any  other  individual  beyond  the  limits  of  fair 
competition;  but  the  increase  of  power  by  com- 
bination of  means,  being  in  geometrical  pro- 
portion to  the  number  concerned,  an  associa- 
tion may  be  able  to  give  an  impulse,  not  only 
oppressive  to  individuals,  but  mischievous  to 
the  public  at  large;  and  it  is  the  employment 
of  an  engine  so  powerful  and  dangerous  that 
gives  criminality  to  an  act  that  would  be  per- 
lectly  innocent,  at  least  in  a  legal  view,  when 
done  by  an  individual." 

There  are  many  other  adjudged  cases  to  the 
same  effect.  In  Btate  v.  Stewart,  59  Vt.  273, 
286.  59  Am.  Rep.  710,  it  was  held  after  an  ex- 
tended review  of  the  authorities  that  "a  com- 
bination of  two  or  more  persons  to  effect  an 
illegal  purpose,  either  by  legal  or  illegal  means, 
whether  such  purpose  be  illegal  at  common 
law  or  by  statute,  or  to  effect  a  legal  purpose 
by  illegal  means,  whether  such  means  be  illegal 
at  common  law  or  by  statute,  is  a  common -law 
conspiracy.  Such  combinations  are  equally 
illegal  whether  they  promote  objects  or  adopt 
means  that  are  per  w  indictable,  or  promote 
objects  or  adopt  means  that  are  per  se  oppres- 
sive, imnQoral,  or  wrongfully  prejudicial  to  the 
rights  of  others.  If  they  seek  to  restrain  trade, 
or  tend  to  the  destruction  of  the  material  prop- 
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erty  of  the  country,  they  work  injury  to  the 
whole  people."  In  State  v.  Bvchanan,  6  Harr. 
&  J.  317,  85>,  355,  9  Am.  Dec.  534,  the  court 
of  appeals  of  Maryland  adjtidged  that  "every 
conspiracy  to  do  an  unlawful  act,  or  to  do  a 
lawful  act  for  an  illegal,  fraudulent,  malicious, 
or  corrupt  purpose,  or  for  a  purpose  which  has 
a  tendency  to  prejudice  the  public  in  general, 
is  at  common  law  an  indictable  offense,  though 
nothing  be  done  in  execution  of  it,  and  no 
matter  by  what  means  the  conspiracy  was  in- 
tended to  be  effected,  which  may  be  perfectly 
indifferent,  and  makes  no  ingredient  of  the 
crime,  and,  therefore,  need  not  be  stated  in  the 
indictment."  Again:  "There  is  nothing  in 
the  objection,  that  to  punish  a  conspiracy 
where  the  end  is  not  accomplished,  would  be 
to  punish  a  mere  unexecuted  intention.  It  is 
not  the  bare  intention  that  the  law  punishes, 
but  the  act  of  conspiring,  which  is  made  a  sub- 
stantive offense  by  the  nature  of  the  object  to 
be  effected."  In  State  v.  Olidden^  55  Conn. 
46,  the  court  said:  "Any  one  man.  or  any  one 
of  several  men  acting  independently,  is  pow*jr- 
less;  but  when  several  combine  and  direct  their 
united  energies  to  the  accomplishment  uf  a 
bad  purpose,  the  combination  is  formidable. 
Its  power  for  evil  increases  as  its  numlxT  in- 
creases. .  .  .  The  combination  becomes  dan- 
gerous and  subversive  of  the  rights  of  others, 
and  the  law  wisely  says  that  it  is  a  crime."  I» 
Beg.  V.  Kenrick,  6  Q.  B.  49,  Ohitf  Justice  Den- 
man  said  that  by  the  law  of  conspiracy  as  it 
had  been  administered  for  at  least  the  previous 
hundred  years  any  combination  to  prejudice 
another  unlawfully  was  considered  as  consti- 
tuting the  offense,  and  that  the  offense  cc»n- 
sisted  in  the  conspiracjr  and  not  in  the  acts 
committed  for  carrying  it  into  effect. 

See  also  Garew  v.  Butherjord,  106  Mass.  1,  8 
Am.  Rep.  287;  Old  Dominion  8.  S.  Co,  v.  Me- 
Kenna,  80  Fed.  Rep.  48;  Caurd'AUne  Gousol, 
db  Min.  Co,  v.  Miners  tin  ion  of  Wardner^  31 
Fed.  Rep.  260,  267,  19  L.  R.  A.  382;  3  Whart 
Crim.  L.  8tn  ed.  §§  1337  rf  seq.x  2  Archbold, 
Or.  Pr.  &  PI.  Pomeroy's  ed.  1830,  note;  2 
Bishop,  Grim.  L.  §§  180  el  seq. 

It  seems  entirely  clear  upon  authority  that 
any  combination  or  conspiracy  upon  the  part 
of  these  employes  would  be  illegal  which  has 
for  its  object  to  cripple  the  property  in  the 
bands  of  the  receivers  and  to  embarrass  the 
operation  of  the  railroads  under  their  manage- 
ment, either  by  disabling  or  rendering  unfit 
for  use,  engines,  cars  or  other  property  in  their 
hands,  or  by  interfering  with  their  possession, 
or  by  actually  obstructing  their  control  and 
management  ol^  the  property,  or  by  using  force, 
intimidation,  threats  or  other  wrongful  methods 
against  the  receivers  or  their  agents  or  against 
employes  remaining  in  their  service,  or  bjr 
using  like  methods  to  cause  employes  to  quit 
or  prevent  or  deter  others  from  entering  the 
service  in  place  of  those  leaving  if.  Combina- 
tions of  that  character  disturb  the  peace  of  so- 
ciety, and  are  mischievous  in  the  extreme. 
They  imperil  the  interests  of  the  public,  which 
may  rightfully  demand  that  the  free  course  of 
trade  shall  not  be  unreasonably  obstructed, 
fhey  endanger  the  personal  security  and  the 
personal  liberty  of  individuals  who,  in  the  ex- 
ercise of  their  inalienable  privilege  of  choosing 
the  terms  upon  which  they  will  labor,  enter  or 
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atteiapt  to  enter  the  servfce  of  those  a^inst 
whom  such  combiDations  are  specially  aimed. 
And  as  acts  of  the  character  referred  to  would 
have  defeated,  a  proper  administration  of  the 
trust  estaie,  and  inflicted  irreparable  injury 
upon  it,  as  well  as  prejudiced  the  rights  of  the 
public,  the  circuit  court  properly  framed  its 
injunction  so  as  to  restrain  all  such  acts  as  are 
Bpeciflcally  mentioned,  as  well  as  combinations 
and  conspiracies  having  the  object  and  intent 
of  physical ly  injuring  ibe  property  or  of  actu- 
ally interfering  with  the  regular,  continuous 
operation  of  the  railroad  by  Uie  receivers. 

Some  reference  was  made  in  argument  to  the 
Act  of  Congress  of  June  29,  1886.  legalizing 
the  Incorporation  of  national  trades  unions.  24 
Stat  at  L.  86,  chap.  567.  It  is  not  i^erceived 
that  this  reference  is  at  all  pertinent  to  the 
present  discussion.  That  act  does  not  in  any 
degree  sanction  illegal  combinations.  Itree> 
ognizes  the  legal  character  of  any  association 
of  working  people  having  two  or  more 
branches  in  the  states  or  territories  of  the 
United  States,  and  established  "for  the  pur- 
pose of  aiding  its  members  to  become  more 
skillful  and  efficient  workers,  the  promotion  of 
their  general  intelligence,  the  elevation  of  their 
character,  the  regulation  of  their  wages  and 
their  hours  and  conditions  of  labor,  the  pro- 
tection of  their  individual  rights  in  the  prose- 
cution of  their  trade  or  trades,  the  raising  of 
funds  for  the  benefit  of  sick,  disabled,  or  un- 
employed members  of  the  families  of  deceased 
members,  or  for  such  other  object  or  objects  for 
which  working  people  may  lawfully  combine, 
having  in  view  their  mutual  protection  or 
benefit."  Associations  of  that  character  are 
authorized  to  make  and  establish  such  consti- 
tutions, rules,  and  by-laws  as  they  deem  proper 
to  cany  out  their  lawful  objects.  Those  ob- 
jects as  defined  by  congress  are  most  praise- 
worthy  and  should  be  sustained  by  the  courts 
whenever  their  power  to  that  end  is  properly 
Invoked.  What  we  have  said  about  illegal 
combinations  has  no  reference  to  such  associa- 
tions, but  only  to  combinations  formed  with 
the  intent  to  employ  force,  intimidation, 
threats  or  other  wrongful  methods  whereby 
the  public  will  be  injured,  or  whereby  will  tie 
impaired  the  absolute  right  of  individuals, 
whether  belonging  to  such  combinations  or 
not,  to  dispose  of  their  labor  or  property  upon 
such  terms  as  to  them  seems  best. 

The  principle  that  a  combination  or  con- 
spiracy of  two  or  more  persons  to  injure  the 
rights  of  others  is  illegal,  although  nothing  may 
have  been  done  in  execution  of  that  intent,  has 
been  embodied  in  the  statutes  of  Wisconsin,  in 
which  state  the  present  cause  is  pending.  By 
an  act  passed  April  2, 1887,  it  was  declared  that 
"any  two  or  more  persons  who  shall  combine, 
associate,  agree,  mutually  undertake  or  con- 
cert together  for  the  purpose  of  willfully  or 
maliciously  injuring  another  in  his  reputation, 
trade,  business  or  profession,  by  any  means 
whatever,  or  for  the  purpose  of  maliciously 
compelling  another  to  do  or  perform  any  act 
against  his  will,  or  preventing  or  hindering  an- 
other from  doing  or  performing  any  lawful 
act,  shall  be  punishable  by  imprisonment  in 
the  county  jail  not  more  than  one  year  or  by 
fine  not  exceeding  five  hundred  dollars.^  And 
by  a  subsequent  act,  passed  April  25,  1887,  it 
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was  declared  that  "any  two  or  more  employers 
who  shall  agree,  combine,  and  confederate  to- 
gether for  the  purpose  of  interfering  with  or 
preventing  any  person  or  persons  seeking  em- 
ployment, either  by  threats,  promises,  or  by 
circulating  or  causing  the  circulation  of  a  so- 
called  black  list,  or  by  any  means  whatsoever, 
or  for  the  purpose  or  procuring  and  causing 
the  discharge  of  an  employ^  or  employes,  by 
any  means  whatsoever,  shall  be  deemea  guilty 
of  a  misdemeanor,  and  upon  conviction  shall 
be  punished  be  imprisonment  in  the  county 
jail  for  a  period  of  not  more  than  one  year,  or 
by  a  fine  of  not  less  than  fifty  dollars,  or  by 
both."  1  Wis.  Laws  1887,  pp.  299. 880,  chaps. 
287,  849;  2  Wis.  Rev.  Stat,  gg  4468a,  44666. 

This  legislation  was  followed  by  an  act  pub- 
lished May  8,  1887,  providing:  •*§  1.  Any 
person  who  by  threats,  intimidation,  force  or 
coercion  of  any  kind  shall  hinder  or  prevent 
any  other  person  from  engaging  in  or  continu- 
ing in  any  lawful  work  or  employment,  either 
for  himself  or  as  a  wageworker,  or  who  shall 
attempt  to  so  hinder  or  prevent,  shall  be  pun- 
ished by  fine  not  exceeding  one  hundred  dol- 
lars or  by  imprisonment  in  the  county  jail  not 
more  than  six  months,  or  by  both  fine  and  im 
prisonmeht  in  the  discretion  of  tho  court.  Sec- 
tion 2.  Any  person  who  shall  individually  or 
in  association  with  one  or  more  others,  will- 
fully break,  injure,  or  remove  any  part  or  parts 
of  any  railway  car  or  locomotive,  or  any  other 
portable  vehicle  or  traction  engine,  or  any  part 
or  parts  of  any  stationary  engine,  machine,  im- 
plement or  machinery,  for  the  purpose  of  d^ 
stroying  such  locomotive,  engines,  car,  vehicle^ 
implement  or  machinery,  or  of  preventing  the 
useful  operation  thereof,  or  who  shall  in  any 
other  way  willfully  or  maliciously  interfere 
with  or  prevent  the  running  or  operation  of 
any  locomotive,  engine,  or  machinery,  shall  be 
punished  by  fine  not  exceeding  one  thousand 
dollars  or  by  imprisonment  in  the  county  jail 
or  the  state  prison  not  exceeding  two  years^ 
or  by  both  fine  and  imprisonment  in  the  dis- 
cretion of  the  court"  1  Wis.  Laws,  chap. 
427.  p.  462. 

It  thus  appears  that  combinations  and  con- 
spiracies by  two  or  more  persons,  with  the  in- 
tent to  injure  the  rights  of  others  were  illegal 
at  common  law,  and  are  public  offenses  in  the 
state  where  this  cause  is  pending. 

For  the  reasons  stated,  we  are  of  opinion  that 
the  circuit  court  properly  refused  to  strike 
from  the  writs  of  injunction  the  words,  "And 
from  combining  and  conspiring  to  quit  with  or 
without  notice  the  service  of  said  receivers, 
with  the  object  and  intent  of  crippling  the 
property  in  their  custody  or  embarrassing  the 
operation  of  said  railroad." 

We  come  next  to  that  clause  in  the  writ  of 
injunction  of  December  22,  1893,  expressly  re- 
hitine  to  "strikes." 

What  is  to  be  deemed  a  strike  within  the 
meaning  of  the  order  of  the  circuit  court?  In 
the  opinion  of  the  circuit  judtre,  made  a  part 
of  the  record,  we  are  informed  that  at  the  argu- 
ment below  the  definition  protTered  to  the  court 
by  the  intervenors  as  one  recognized  by  the 
labor  organizations  of  the  country  was  as  fol- 
lows: "A  strike  is  a  concerted  cessation  of  or 
refusal  to  work  until  or  unless  certain  condi- 
tions which  obtain  or  are  incident  to  the  terms 
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of  employment  are  changed.  The  employ^ 
•declines  to  longer  work,  knowing  full  well 
that  the  employer  may  immediately  employ 
another  to  fill  his  place,  also  knowing  that  he 
may  or  may  not  be  re  employed  or  returned  to 
aervice.  The  employer  has  the  option  of  ac- 
ceding to  the  demand  and  returning  the  old 
•em ploy 6  to  service,  of  employing  new  men,  or 
•of  forcing  conditions  under  which  the  old 
men  are  glad  to  return  to  service  under  the 
old  conditions." 

The  learned  circuit  judge  said  that  a  more 
exact  definition  of  a  strike  was  "a  combined 
effort  among  workmen  to  compel  the  master 
to  the  concession  of  a  certain  demand  by  pre- 
venting the  conduct  of  his  business  until  com 
plianoe  with  the  demand."  And  he  said:  "It 
18  idle  to  talk  of  a  peaceful  strike.  None  such 
•ever  occurred.  The  sugircstion  is  an  impeach- 
ment of  Intelligence.  All  combinations  to  in- 
terfere with  perfect  freedom  in  the  proper 
management  of  one's  lawful  business,  to  dictate 
-the  terms  upon  which  such  business  shall  be 
•conducted,  by  means  of  threats  or  by  inter fer- 
•€nce  with  property  or  traffic,  or  with  the  law- 
ful employment  of  others^  are  within  the  con- 
demnation of  the  law  It  has  been  well  said 
that  the  wit  of  man  could  not  devise  a  legal 
strike,  because  compulsion  is  the  leading  idea 
ef  it.  A  strike  is  essentislly  a  conspiracy  to 
extort  by  violence;  the  means  employed  to  ef- 
fect the  end  beins^  not  only  the  cessation  of  la- 
bor by  the  conspirators,  but  by  the  necessnry 
prevention  of  labor  by  those  who  are  willing 
to  assume  their  places,  and,  as  a  last  resort. 
4od  in  many  instances  an  essential  element  of 
success,  the  disabling  and  destruction  of  the 
property  of  tne  master:  and  so,  by  intimidation 
and  by  the  compulsion  of  force  to  accomplish 
the  end  designed." 

Under  this  view  of  the  nature  and  object  of 
ttrikes  the  injunction  was  directed,  generally 
against  combinations  and  conspiracies  upon 
the  part  of  employes  with  the  design  or  pur- 
pose of  causing  a  '*strike"  on  the  lines  of  rail- 
roads operated  by  the  receivers,  against  the  or- 
<lering,  recommending,  adviftine,  approving 
the  employes  to  join  in  a  "strike,^'  and  against 
the  ordering,  recommending,  or  advising  any 
committee  or  class  of  employes  to  "strike"  or 
to  join  in  a  "strike." 

If  the  word  "strike"  means  in  law  what  the 
circuit  court  held  it  to  mean,  the  order  of  in- 

i unction,  so  far  as  it  relates  to  "strikes,"  is  not 
table  to  objection  as  being  in  excess  of  the 
power  of  a  court  of  equity;  indeed,  upon  the 
facts  presented  by  the  receivers  and  admitted 
by  the  motion  of  the  interveners,  it  was  made 
the  duly  of  the  court  to  exert  its  utmost  au- 
thority to  protect  both  the  property  in  its 
charge  and  the  interests  of  the  public  against 
all  strikes  of  the  character  described  in  the 
opinion  of  the  circuit  judge. 

But  in  our  Judgment  the  injunction  was  not 
sufficiently  specific  in  respect  to  strikes.  We 
are  not  prepared,  in  the  absence  of  evidence, 
to  hold  as  matter  of  law  that  a  combination 
among  employes  having  for  its  object  their 
orderly  withdrawal  in  large  numbers  or  in  a 
body  from  the  service  of  their  employers,  on 
account  simply  of  a  reduction  in  their  waires, 
is  not  a  strike  within  the  meaning  of  that 
word  as  commonly  used.  Such  a  withdrawal, 
26  L.  R.  A. 


although  amounting  to  a  strike.  Is  not,  as 
have  already  said,  either  illegal  or  criminal. 
In  Farrer  ▼.  OUm,  L.  R.  4  Q.  B.  603.  612,  Sir 
Jamea  Hannen,  afterwards  Lord  of  Appeal  in 
Ordinary,  said:  "I  am,  however,  of  opinion 
that  strikes  are  not  necesssarlly  illegaL  A 
strike  is  properly  defined  as  'a  simultaneous 
cessation  of  work  on  the  part  of  the  workmen,' 
and  its  legality  or  illegality  must  depend  on 
the  means  by  which  it  is  enforced  and  on  its 
objects.  It  may  be  criminal,  as  if  it  be  a  part 
of  a  combination  for  the  purpose  of  in  luring 
or  molesting  either  masters  or  men;  or  it  may 
be  simply  illegal,  as  if  it  be  the  result  of  an 
agreement  depriving  those  engaged  bi  it  of 
their  liberty  of  action,  similar  to  that  by  whidi 
the  employers  bound  themselves  in  the  caae  of 
Hilton  y.  EckertHe^,  6  El.  &  Bl.  47,  66;  or  it 
may  be  perfectly  innocent,  as  if  it  be  the  re- 
sult of  the  voluntary  combination  of  the  men 
for  the  purpose  only  of  benefiting  themselves 
by  raising  their  wages,  or  for  the  purpose  of 
compelling  the  fulfillment *of  an  engagement 
entered  into  between  employers  and  employ^, 
or  any  other  lawful  purpose." 

In  our  opinion  the  order  should  describe 
more  distinctly  than  it  does  the  strikes  which 
the  injunction  was  intended  to  restrain. .  That 
employes  and  their  associates  may  not  unwit- 
tingly place  themselves  in  antagonism  to  the 
court's  authority  and  become  subject  to  fine 
and  imprisonment  as  for  contempt,  the  order 
should  indicate  more  clearly  than  has  been 
done  that  the  strikes  intended  to  be  restrained 
were  those  designed  to  physically  cripple  the 
trust  property  or  to  actually  obstruct  the  re- 
ceivers in  the  operation  of  the  road,  or  to  in- 
terfere with  their  employes  who  do  not  wish 
to  quit,  or  to  prevent  by  intimidation  or  other 
wrongful  modes,  or  by  any  device,  the  em- 
ployment of  others  to  take  the  places  of  those 
quitting,  and  not  such  as  were  the  result  of 
the  exercise  by  employes  in  peaceable  ways  <A 
rights  clearly  belonging  to  them  and  were  not 
designed  to  embarrass  or  injure  others  or  to 
Interfere  with  the  actual  possession  and  num- 
agement  of  the  property  bv  the  receivere. 

In  our  consideration  of  this  case  we  have  not 
overlooked  the  observations  of  counsel  in  re- 
spect to  the  use  of  special  injunctions  to  pre- 
vent wrongs  which,  if  committed,  may  be  oth- 
erwise reached  by  the  courts.  It  is  quite  true 
that  this  part  or  the  Jurisdiction  of  a  court 
of  equity  should  be  exercised  with  extreme 
caution  and  only  in  clear  cases.  Hrown  ▼. 
NeiDall,  2  Myl.  &  C.  658.  570.  Mr.  Justice 
Baldwin,  in  Bonaparte  v.  Camden  db  A,  K,  Co,, 
1  Baldw.  205,  217,  properly  said:  "There  is  no 
power  the  exercise  of  which  is  more  delicate, 
which  requires  greater  caution,  deliberation, 
and  sound  discretion,  or  is  more  dangerous  io 
a  doubtful  case,  than  the  issuing  an  injunc- 
tion. It  is  the  strong  arm  of  equiiy  that  never 
ought  to  be  extended,  unless  in  cases  of  great 
injury  where  courts  of  law  cannot  affond  an 
adequate  Qr  commensurate  remedy  in  damages. 
The  right  must  be  clear,  the  injtiry  impending 
or  threatened,  so  as  to  be  averied  only  by  the 
protecting  preventive  process  of  injunction; 
but  that  will  not  be  awarded  in  doubtful  cases, 
or  new  ones  not  coming  within  well  established 
principles;  for  if  it  issues  erroneously  an  irrep- 
arable injury  is  inflicted,  for  which  there  can 
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be  DO  redress,  it  being  the  act  of  a  court,  not 
of  the  party  who  pays  for  it.  It  will  be  refused 
till  the  court  are  satisfied  that  the  case  before 
tbem  is  of  a  riffht  about  to  be  destroyed,  irrep- 
itmbly  iDlured,  or  great  and  lasting  injury 
about  to  be  done  by  an  illegal  act;  in  such  a 
case  the  court  owes  it  to  its  own  suitors  and  its 
own  principles  to  administer  the  only  remedy 
the  law  allows  to  prevent  the  commission  of 
the  act. "  The  authorities  all  agree  that  a  court 
of  equiiy  should  not  hesitate  to  use  this  power 
when  the  circumstances  of  the  particular  case 
in  hand  require  it  to  be  done  in  order  to  pro- 
tect rights  of  property  against  irreparable 
damage  by  wrongdoers.  It  is,  Justice  Story 
said,  because  of  the  varying  circumstances  of 
cases  "that  courts  of  equity  constantly  decline 
to  lay  down  any  rule  which  shall  limit  their 
power  and  discretion  as  to  the  particular  cases 
in  which  such  iojunctions  shall  be  granted  or 
withheld."  "And,"  the  author  proceeds, 
"there  is  wisdom  in  this  course;  for  it  is  im- 
possible to  foresee  all  the  exigencies  of  society 
which  may  require  their  aid  and  assistance  to 
protect  rights  or  redress  wrongs.  The  juris- 
diction of  these  courts,  thus  operating  by  spe- 
cial injunction,  is  manifestly  indispensable  for 
the  purposes  of  social  justice  in  a  great  variety 
of  cases,  and,  therefore,  should  be  fostered  and 
upheld  by  a  steady  confidence."  Story,  £q. 
Jur.  §  95fe. 

In  using  a  special  injunction  to  protect  the 
property  in  the  custody  of  the  receivers  against 
threatened  acts  which  it  is  admitted  would,  if 
sot  restrain^],  have  been  committed  and  would 
have  inflicted  irreparable  loss  upon  that  prop- 
erty and  seriously  prejudiced  the  interest  of 
the  public  as  involved  in  the  regular,  continu- 
ous operation  of  the  Korthem  Pacific  Railroad, 
the  circuit  court  (except  in  the  particulars  in- 
dicated) did  not  restrain  any  act  which  upon 
the  facta  admitted  by  the  motion  it  was  not  its 
plain  duty  to  restrain.  No  other  remedy  was 
full,  adequate,  and  complete  for  the  protection 
of  the  trust  propertv,  and  for  the  preservation 
of  the  rights  of  individual  suitors  and  of  the 
public  in  his  due  and  orderly  administration 
by  the  court's  receivers.  "It  is  not  enough," 
the  court  said  in  Bt^ce  v.  Orundy,  28  U.  S.  8 
Pet  210,  7  L.  ed.  655,  "that  there  is  a  remedy 
at  law;  it  must  be  plain  and  adequate,  or  in 
other  words,  as  practical  and  efficient  to  the 
ends  of  justice,  and  its  prompt  administration 
as  the  remedv  in  equity."  And  the  applica- 
tion of  the  rule  that  equity  will  not  interfere 
where  there  is  an  adequate  remedy  at  law  must 
depend  upon  the  circumstances  of  each  case  as 
it  arises.  Wat9on  v.  8utherland,12  IJ.  S.  5  Wall. 
74, 79, 18  L.  ed.  680,  682.  That  some  of  the  acts 
enjoined  would  have  been  criminal,  subject- 

^LbB.A. 


ing  the  wrongdoers  to  actions  for  damages  or 
to  criminal  prosecution,  does  not  therefore  in 
itself  determine  the  question  as  to  interference 
by  injunction.  If  the  acts  stopped  at  crhone  or 
involved  merely  crime,  or  if  the  injury  threat- 
ened ould,  if  done,  be  adequately  compensated 
in  damages,  equity  would  not  interfere.  But 
as  the  acts  threatened  involved  irreparable  in- 
Jury  to  and  destruction  of  property  for  all  the 
purposes  for  which  that  property  was  adapted, 
as  well  as  continuous  acts  of  trespass,  to  say 
nothing  of  the  rights  of  the  public,  the  remedy 
at  law  would  have  been  inadequate.  "For- 
merly," Mr.  Justice  Story  says,  "courts  of 
equity  were  extremely  reluctant  to  interfere  at 
all,  even  in  regard  to  cases  of  repeated  tres- 
passes. But  now  there  is  not  the  slightest 
hesitation,  if, the  acts  done,  or  threatened  to  be 
done,  to  the  property  would  be  ruinous  or 
irreparable,  or  would  impair  the  iiist  enjoy- 
ment of  the  property  in  future.  If,  indeed, 
courts  of  equity  did  not  interfere  in  cases  of 
this  sort,  there  would  (as  has  fc^n  truly  said) 
be  a  great  failure  of  Justice  in  this  country." 
2  Story,  £q.  Jur.  §  928.  So,  in  respect  to  acts 
which  constitute  a  nuisance,  injurious  to  prop- 
erty, if  "the  injury  is  of  so  material  a  nature 
that  it  cannot  be  well  or  fully  compensated  for 
the  recovery  of  damages,  or  be  such  as  from 
its  continuance  or  permanent  mischief  might 
occasion  a  constantly  recurring  grievance,  a 
foundation  is  laid  for  the  Interference  of  the 
court  by  way  of  injunction."  Kerr,  Ini.  1666, 
chap.  64,  and  authorities  there  cited.  This  ju- 
risdiction, the  author  says,  was  formerly  exer- 
cised sparingly,  and  with  caution,  "but  it  is 
now  fully  established,  and  will  be  exercised  as 
freely  as  in  other  cases  in  which  the  aid  of  the 
court  is  sought  for  the  purpose  of  protecting 
legal  rights  from  violation." 

In  the  course  of  the  argument  some  refer- 
ence was  made  to  the  Act  of  Congress  of  July 
2, 1890,  entitled  "An  act  to  protect  trade  and 
commerce  against  unlawful  restraints  and 
monopolies."  It  is  not  necessary  in  this  case 
to  decide  whether,  within  the  meaning  of  that 
statute,  the  acts  and  combinations  against 
which  the  iniunction  was  aimed  would  have 
been  in  restraint  of  trade  or  commerce  among 
the  several  states.  This  case  was  not  based 
upon  that  act.  The  questions  now  before  the 
court  have  been  determined  without  reference 
to  the  above  act  and  upon  the  general  prin- 
ciples that  control  the  ezerdse  of  jurisdiction 
by  courts  of  equity. 

For  the  reasons  we  have  stated  the  order 
complained  of  is  reversed  in  part  and  the  cause 
is  remanded  with  directions  to  sustain  the  mo- 
tion to  stoike  out,  and  modify  the  injunctioiiy 
to  the  extent  indicated  in  this  opinion. 
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STATE  of  Washington,  Appt., 

James  BUTLER,  Rapt, 
a  Wash.  IM.) 

Mere*Bolieitatioii  to  commit  adultery  ia 
not  an  attempt  to  oommit  the  crime* 

(February  8, 1804.) 

APPEAL  by  the  state  from  an  order  of  the 
Superior  Court  for  Douglas  County 
granting  defendant's  motion  to  arrest  Judg- 
ment after  a  verdict  convicting  him  of  an  at- 
tempt to  commit  adultery.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  £.  K.  Penderg^aatt  for  appellant: 

Adultery  is  a  crime  in  the  state  of  Wash- 
ington. 

2  Hill's  Code,  P.  C.  1 198. 

Although  "adultery'^  is  not  defined  by  the 
statute,  and  although  adultery  is  not  a  crim- 
inal offense  at  common  law,  yet  the  statute  ia 


valid,  for  as  far  as  the  definition  of  adulterj 
is  concerned,  resort  is  had,  by  our  oourta,  lo> 
the  definition  given  the  term  by  the  ecclesias- 
tical courts. 

See  2  Whart.  Crim.  L.  9th  ed.  §§  1717, 1720. 
1721.  Also  Com,  v.  OaU,  21  Pick.  509,  and 
note  to  82  Am.  Dec.  289. 

A  person  may  be  convicted  of  an  attempt  to- 
commit  a  crime  whether  such  attempt  is  sue- 
oeBsful  or  unsuccessful. 

See  2  Hill's  Code,  P.  0.  §§  802.  808. 

An  attempt  to  oommit  adulteiy  is  a  com- 
mon-law offense. 
.  State  V.  Atery,  7  Conn.  286,  18  Am.  Dec 
105. 

A  common  form  of  "attempt"  is  the  solicit- 
ing  of  another  to  commit  a  cnme. 

Ibid.;  1  Bishop.  Crim.  L.  7th  ed.  8§  787^ 
7686,  768c,  768rf/  1  Whart;.  Crim.  L.  0th  ed. 
g  179;  StcMer  v.  Com.  96  Pa.  818,  40  Am.  Rep» 
656. 

Under  our  statute  it  is  immaterial  about  the 
name  eiven  to  the  crime,  if  the  facts  set  out  ii^ 
the  information  show  that  an  offense  hab  been 
committed  (whether  it  be  an  unlawful  "at- 


NoTB.— OrfminoZtty  of  nlicUatUm  to  erime  tohieh 
i»  not  consummated. 

L  How  far  puntthabte  ae  asaaulL 
IL  How  far  punishable  cu  attempL 
m.  How  far  TpwUehaible  as  soUoUation. 

The  numerous  attempts  which  have  been  made 
to  punish  solioitatioo  to  crime  indtcate  a  popular 
feeling  that  such  conduct  should  be  punished. 

1.  How  far  punishable  as  assauiU 

In  certain  cases  of  sexual  crimes  the  contention 
has  been  made  that  solicitation  constituted  an  as- 
sault and  was  punishable  as  such,  but  the  courts 
have  uniformly  refused  to  countenance  such  con- 
tention, and  have  held  that  mere  solicitation  was 
not  and  could  not  be  an  assault. 

Thus  mere  verbal  solicitation  of  a  woman  for 
sexual  interooarse  does  not  constitute  an  assault. 
State  V.  White,  62  Mo.  App.  286;  State  v.  Priestly, 
74  Mo.  24. 

Solicitations,  persuasions,  and  arguments  are  not 
sufficient  to  constitute  an  assault  with  intent  to 
oommit  rape.   People  v.tFlemlng,  M  Cal.  808. 

So  a  charge  of  attempt  to  assault  by  soliciting  and 
persuading  is  not  good.  Rex  v.  Butler,  6  Car.  &  P. 
868. 

And  an  indictment  for  assault  with  intent  to 
commit  rape  is  not  supported  by  evidence  of  mere 
solicitation.    State  v.  Owsley,  1Q2  Mo.  678. 

U.  How  far  punishable  as  attempL 

Tne  authorities  are  noti  so  uniform  upon  the 
question  how  far  solicitation  is  an  attempt.  But 
the  weight  of  authority  is  in  accord  with  Stati  v. 
BUTLBR,  that  it  is  not  an  attempt.  The  very  defini- 
tion of  attempt  precludes  the  possibility  of  its  in- 
cluding a  mere  solicitation. 

A  solicitation  to  set  fire  to  a  building  is  not  within 
a  statute  providing  for  the  punishment  of  an  at- 
tempt to  set  fire  to  buildings.  McDade  v.  People, 
20  Mich.  60. 

A  solicitation  to  commit  incest  is  not  indictable 
as  an  attempt.    Cox  v.  People,  82  HI.  191. 

Mere  delivery  of  poison  to  another  and  soliciting 
him  to  place  it  where  it  will  kill  a  third  person,  is 
not  an  attempt  at  murder.  Stabler  v.  Oom.  85  Pa. 
818,  40  Am.  Rep.  668. 

85L.R.A. 

See  also  47  L.  R.  A.  108. 


Soliciting  a  person  to  administer  poleon  to  an- 
other is  not  punishable  under  a  statute  providing 
for  the  punishment  of  attempts.   Hicks  v.  Oom.  8& 

So  delivering  poison  to  an  agent  with  directions 
to  him  to  cause  It  to  be  delivered  to  another  for 
the  purpose  of  killing  him,  is  not  an  attempt  un- 
der the  statute.  Reg.  v.  Williams,  1  Oar.  ft  K.  580, 
1  Den.  a  a  88. 

So  mere  solicitation  to  a  child  to  permit  an  act 
of  sexual  intercourse  is  not  an  attempt  to  commit 
rape  within  the  provisions  of  a  statute  punishing 
such  attempt.   State  v.  Harney.  101  Mo.  470. 

There  are,  however,  authorities  on  the  other 
side. 

Thus  in  Griffin  v.  State,  26  Ga.  483,  the  court  helA 
that  a  solicitation  to  another  to  oommit  laroeny  is 
indictable  as  an  attempt. 

And  in  some  cases  the  court  has  found  that  the 
addition  of  other  acts  to  the  solicitation  has  t)eeo 
sufficient  to  constitute  an  attempt. 

Thus  an  attempt  to  commit  a  felony  Is  committed 
by  soliciting  a  person  to  set  fire  to  the  dwelling 
houne  of  another,  and  giving  him  matches  for  that 
purpose,  besides  offering  him  a  reward,  although 
the  matches  are  not  used  (or  that  purpose,  and  the 
offer  is  rejected.  State  v.  Bowers,  15  L.  H.  A.  188» 
85  8.0262. 

So  preparing  materials  for  the  commisiion  of  au 
arson,  foUowed  by  a  solioitatioo  and  attempt  to 
hire  another  to  commit  it,  are  within  astat  u  te  pun- 
ishing an  attempt.  McDermott  v.  People,  6  Park. 
Crim.  Rep.  102. 

So  procuring  poison  and  giving  it  to  a  child  with 
directions  to  pUce  It  where  It  will  kill  a  third  per. 
son.  Is  an  attempt  to  murder.  OoUins  v.  State,  8 
Heisk.14. 

If  ,  as  a  result  of  the  oounsel  and  encouragement, 
an  attempt  to  commit  arson  is  made,  the  one  giv- 
ing the  encouragement  may  be  indicted  as  a  prin- 
cipal in  the  attempt.   Beg.  v.  Giayton,  1  Car.  ft  K. 

!«.  . 

lit.  How  far  pwiMiabU  as  mjHeUatUm, 

In  some  cases  solicitation  is  made  punishable  tiy 
statute. 

Thus  the  Statute  10  Gea  IL,  chap.  84,'!  10,  made 
solicitation  to  commit  murder  a  capital  felony. 
See  Beg.  v.  Murphy,  Jebb.  a  O  (IrJ  SUL 
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tempt**  or  an  unlawful  "flolicitatfon")  it  is  suf- 
ficient, and  tbe  name  of  the  offense  may  be 
omitted  altogether,  or  if  the  name  is  given  it 
may  he  rejected  as  surplusage. 

State  y.  Careif,  4  Wash.  434;  WaUon  y.  State, 
2  Wash.  504. 

In  Smith  y.  Com.,  54  Pa.  909,  98  Am.  Dec. 
600,  nothing  but  a  bare  solicitation  was  charged, 
"and  the  manner  of  this  is  not  eyen  hinted." 
This  is  far  different  from  the  case  at  bar,  where 
it  is  charged  that  the  solicitatioo  was  by  direct 
inyitation,  by  word  of  mouth,  and  by  offer  of 
tbe  payment  of  money,  etc.,  and  further,  an 
overt  act  is  charged  equivalent  to  the  sending 
of  a  letter,  to  wit,  the  laying  on  of  hands  in  a 
lewd  and  lascivious  manner. 

The  promise  of  the  payment  of  money  to 
incite  the  doing  of  a  criminal  act  is  equivalent 
to  the  actual  tender  of  the  money. 

WaUh  y.  People,  06  111.  58,  16  Am.  Rep.  509; 
PeopU  y.  Ah  Fook,  62  Cal.  493;  (/Brien  y. 
StaU,  6  Tex.  App.  665. 

At  present  all  attempts  to  commit  either 
statutory  or  common-law  felony  or  misde- 
meanor are  misdemeanors. 

1  Bishop.  Grim.  L.  7th  ed.  §  728,  p.  482, 
$  772,  p.  464:  Bishop,  Statutory  Crimes,  2d 
cd.  g  188,  p.  126. 


There  is  only  one  ease  where  a  court  can 
arrest  the  judgment  in  a  criminal  action,  where 
the  proceeding  is  by  information,  to  wit: 

On  the  ground  that  the  facts  stated  in  the 
information  do  not  constitute  a  crime  of  mis- 
demeanor. 

Laws  1801,  §  82,  p.  62. 

For  a  criticism  on  Shannon  ▼.  Oom.  14  Pa. 
226.  see  2  BUhop,  Grim.  L.  7th  ed.  g  184, 
note. 

See  section  604  of  volume  L,  of  same  in  re- 
spect to  hiring  one  to  commit  a  crime;  and  for 
summary,  see  volume  L,  section  772a. 

No  appearance  for  respondent 

Seott,  •/.,  delivered  the  opinion  of  the 
court: 

The  defendant  was  charged  with  attempt- 
ing to  conunit  adultery,  and  was  tried  and 
convicted.  The  body  of  the  information  is 
as  follows :  **  Gomes  now  E.  E.  Pendergast, 
prosecuting  attorney  for  Douglas  county,  in 
the  state  of  Washington,  and  by  this,  his  in- 
formation, as  provided  by  law,  charges  one 
James  Butler  with  the  crime  of  attempting 
to  commit  adultery  in  the  following  manner, 
to  wit :  He,  the  said  James  Butler,  on  the 
8d  day  of  September,   A.   D.  1892,   in  the 


Bo  the  Statute  24  ft  25  Yiot.,  chap.  100,  8  4,  makes 
guilty  of  a  misdemeanor  a  person  endeavoring 
to  persuade  to  the  commission  of  murder.  Beg.  v. 
Host,  U  R.  7  Q.  B.  Dlv.  244, 14  Cox,  C.  0. 688, 60 
L.  J.  M.  a  lie,  44  L.T.N.  8.  823. 29  Week.  Rep.  700, 
45J.P.ee6w 

8o  the  Massachusetts  Act  of  1883.  chap.  9U  made 
poDishahle  the  enticioflr  or  soliciting  of  a  person  to 
leave  the  commonwealth  for  the  purpose  of  enter- 
infc  into  the  military  servioe  elsewhere.  Com.  v. 
Jacobs,  9  Allen.  274. 

And  it  has  been  held  that  solicitation  to  commit 
BTBon  is  an  **act  toward  the  commission  or*  arson 
within  a  statute  making  such  act  punishable. 
State  V.  Hayes,  78  Mo.  807. 

But  under  a  statute  against  persuading  others  to 
enlist  with  enemies  at  war  with  tbe  country,  one 
cannot  be  punished  unless  the  indtation  issuccess- 
fuJ,  and  the  person  solicited  actually  enlists.  Bes- 
pnblica  V.  Roberts,  1  DaU.  89. 

Ot  course  in  such  cases  there  can  be  no  question 
and  the  difficulty  comes  when  the  claim  is  made 
that  solicitation  is  punishable  at  common  law. 

Charijing  mHeUaUon  tUmderom, 

There  are  a  number  of  oases  in  wliich  It  has  been 
held  slanderous  per  se  to  charge  one  with  soliciting 
the  commission  of  crime.  The  earlier  cases  of  this 
class  are  not  put  distinctly  on  the  ground  that  the 
charge  implies  a  crime,  and  are  not  very  valuable 
authorities  upon  this  question.  In  fact  Lord  Holt 
in  the  case  of  Rex  v.  Higgins,  2  East,  5,  refused  to 
consider  them  altogether.  The  later  cases,  however, 
are  put  distinctly  upon  the  ground  that  such  words 
charged  the  commission  of  a  crime  and  were  there- 
fore actionable.  They  are  therefore  given  here  for 
what  Ught  they  may  throw  upon  the  question. 

It  is  actionable  to  charge  that  plaintiff  sent  a  let- 
ter to  one,  and  therein  willed  him  to  poison  his  wife. 
Faasie  v.  Mondford,  Cro.  Eliz.  747. 

It  is  actionable  to  charge  that  plaintiff  would 
have  robbed  the  house  of  J.  8.  if  J.  B.  would  have 
eonaentedtoit.  HepersuadedJ.D.untoit.  Le Ver- 
sace ▼.  Bmith,  Oro.  Eliz.  710. 

Itlssetkmable  to  say  of  plaintiff  that  he  *^rentto 
25  U  a  A. 


D*8  house,  and  would  have  had  him  to  rob  B*B 
house.**   Froude  v.  Froude,  2  Lev.  206. 

It  was  held  libelous  to  charge  that  ^*T.  and  one 
O.,  agreed  to  have  hired  a  man  to  kOl  me.**  Til>- 
bott  V.  Haynes.  Cro.  Eliz,  19L  The  ground  of  the 
decision  was  that  for  such  oonduct  T»  might  be 
bound  to  his  good  behavior. 

Charging  giving  a  woman  with  child  money  to 
get  a  drug  to  klU  the  child  is  actionable  for  by  tt 
the  per8on*s  credit  Is  impaired.  Cookame  v.  Wlt- 
nam,  Cro.  Eliz.  49. 

In  Deane  v.  Eton,  1  Bulstr.  2QU  Is  was  held  that 
words  spoken  of  a  sheriff  that  he  had  placed  a 
woman  in  a  certain  peT8on*S)  house  to  poison  her 
were  actionable,  as  tending  to  the  discredit  of  the 
one  of  whom  they  were  spoken,  and  a  case  was  dted 
in'which  it  was  held  that  words  charging  a  woman 
with  having  written  a  letter  to  another  to  secure 
him  to  poison  her  husband  were  actionable. 

In  CardinaPs  Case  cited  in  Baton  v.  Allen,  4  Coke 
16,  it  was  held  actionable  to  say,  '*If  I  had  con- 
sented to  M.  C,  T.  H.  had  not  been  alive**,  but  in 
Eaton  V.  Allen  it  was  held  not  actionable  to  say 
of  one,  **be  is  a  brabler  and  quarreler,  for  he  gave 
his  champion.counsel  to  make  a  deed  of  gift  of  his 
goods  to  kill  me,  and  then  to  flee  out  of  the  coun- 
try.** But  the  ground  on  which  that  decision  is  put 
does  not  seem  to  be  very  clear.  Coke  says  that  tt 
was  because  the  purpose  or  intent  of  a  man 
without  act  is  not  punishable,  while  Croke  (Cro.Ellz. 
684),  says  it  was  l)ecau8e  the  tint  part  of  the  cUuae 
is  not  actionable,  and  the  latter  part  is  merely  a 
qualification  of  the  first,  and  is,  therefore,  not  itself 
actionable. 

In  Demarest  v.  Haring,  6  Cow.  76,  an  action  for 
slander,  in  which  the  charge  was  a  solicitation  to 
commit  murder,  the  court  held  it  to  be  actionable 
per  96  on  the  ground  that  tt  was  a  high  misdemeanor 
for  one  person  to  solicit  another  to  commit  murder. 

So  charging  one  with  attempting  to  bribe  another 
to  bum  a  straw  stack  is  actionable  per  is.  Wo- 
mack  V.  Circle,  29  Gratt.  192. 

In  Crofts  V.  Brown,  3  Bulstr.  167,  a  charge  against 
plaintiff  that  he  **keepeth  men  to  rob  me**  was  held 
not  actionable  on  the  ground  that  it  charged  no 
act,  but  the  judges  seemed  to  agree  that  if  the 
ohargehad  been  that  he  "had  hired  men  to  rob  me** 
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county  of  Douglas  and  state  of  Washington, 
(lid  unlawfully,  willfully,  maliciously,  and 
feloniously  intend  then  and  there  to  have 
carnal  knowledge  of  the  body  of  one  Caroline 
Skett,  the  lawful  wife,  then  and  there,  of  one 
Julius  Skett,  who  was  then  alive:  and  the 
said  James  Butler,  in  pursuance  of  the  said 
unlawful,  willful,  mAiicious,  and  felonious 
intent,  then  and  there  falsely,  wickedly,  un- 
lawfully, and  maliciously,  by  means  of 
promises  of  the  payment  of  money,  and  by 
direct  invitation  by  word  of  mouth,  and  by 
laying  on  of  hands  by  the  said  James  Butler 
upon  the  person  of  the  said  Caroline  Bkett  in 
a  lewd  and  lascivious  manner,  and  in  the  ab- 
sence of  all  other  persons  except  the  said 
James  Butler  and  the  said  Caroline  Skett,  and 
by  various  other  means,  did  solicit  and  incite, 
and  endeavor  to  persuade  and  procure,  the 
said  Caroline  Skett  to  have  sexual  inter- 
course, then  and  there,  with  him.  the  said 
James  Butler ;  and  the  said  James  Butler  was 
then  and  there  the  lawful  husband  of  one 
certain  person  other  than  the  said  Caroline 
Skett,  and  whose  true  name  is  to  said  pros- 
ecuting attorney  unknown, — all  of  which 
is  contrary  to  the  statute  in  such  case  made 
and  provided,   and  against  the  peace  and 


dignity  of  the  state  of  Washinston."  A 
motion  in  arrest  of  judgment,  on  tBe  ground 
that  the  information  did  not  charge  any  of- 
fense, was  made,  which  the  court  granted, 
and  ordered  the  defendant  discharged.  Th« 
state  appeals. 

No  brief  has  been  filed  by  the  respondent. 
From  the  argument  of  appellant  it  seems  that 
some  question  was  raised  as  to  whether 
adultery  is  a  crime  in  this  state ;  but  without 
going  into  the  question  as  to  whether  our 
statutes  upon  this  subject,  which  were  en- 
acted while  we  were  under  a  territorial  form 
of  government,  were  repealed  by  virtue  of 
certain  congressional  legislation  affecting  the 
territories,  we  will,  for  the  purposes  of  this 
case,  take  it  for  granted  that  they  are  in  force. 
No  statement  of  facts  was  settled,  and  the 
testimony  introduced  at  the  trial  is  not  here. 
The  only  question  presented  and  argued  by 
appellant  is  as  to  whether  solicitation  to  com- 
mit adultery  is  an  attempt  to  commit  adul- 
tery. It  is  not  contended  that  Caroline  Skett 
was  a  consenting  party,  or  willing  to  com- 
mit the  act  with  the  defendant.  The  informa-, 
tion  contains  no  such  allegation,  and  the  case' 
stands  as  though  she  was  an  unwilling  and 
resisting  party.    It  is  not  contended  that  there 


snob  words  would  be  actionable,  for  then  an  act 
would  be  charged  to  have  been  done. 

In  Bray  v.  Andrews,  F.  Moore,  08,  the  court  di- 
vided on  the  question  whether  or  not  in  was  action- 
able to  say  that  plafntitr  '"sent  his  man  to  kill  me.** 

And  it  was  held  not  actionable  to  charge  '*thou 
hast  hired  one  W.  to  Jdll  me,**  in  Murrey's  Case,  8 
Bulstr.  206w 

Sdlicttation  a  orfme  in  itself. 

There  is  practical  agreement  among  the  courts 
that  solicitation  to  the  oommissiOD  of  some  crimes 
ts  a  crime  in  and  of  itself.  As  to  what  sollcitatlODS 
come  within  this  rule  the  courts  are  not  In  accord 
and  probably  never  will  be.  With  reference  to 
some  offenses  there  would  be  little  ground  for  dif- 
ference of  opinion  either  that  solicitation  to  com- 
mit them  was  or  was  not  a  crime.  But  with  refer, 
ence  to  others,  individual  Judgments  will  differ 
even  as  to  the  advisability  of  making  them  statu- 
tory offenses. 

In  State  v.  Bowers,  16  L.  K.  A.  199, 85  S.  C.  S63,lt 
is  said  that  soliciting  another  to  commit  a  felony 
is  a  crime  distinct  from  that  of  attempting  to  com- 
mit a  felony. 

8o  It  Is  an  indictable  offense  at  common  law  for 
one  to  solicit  another  to  commit  a  felony  or  other 
aggravated  offense,  although  tbe  solicitation  was 
of  no  effect,  and  the  crime  counseled  is  not  in 
fact  committed.  Oom.  v.  Flagg.  135  Ma8S.645w  In 
that  case  the  offense  solicited  was  the  burning  of  a 
barn. 

Com.  V.  Wiilard,  SS  Pick.  476,  was  a  prosecution 
for  unlawfully  seiUog  intoxicating  liquor,  and  the 
question  before  the  court  was  as  to  the  power  to 
compel  the  purchaser  to  testify  against  the  de- 
fendant, when  he  declined  to  testify  on  the  ground 
thatit  would  tend  to  criminate  himself.  This  ques- 
tion is  not  within  the  scope  of  this  note  for  the  rea- 
son that  in  it  the  solicitation  was  effective  but  as 
the  reasoning  of  the  court  seems  to  have  had 
much  Influence  upon  the  discussion  of  the  question 
in  other  cases,  it  seems  a  necessary  part  of  the  law 
upon  the  subject.  Although  the  offense  was  con- 
summated, the  court  from  Its  reasoning  and  the 
oases  cited,  seems  to  make  no  distinction  between 
Ineffectual  and  effectual  solicitation.   It  says:  It  is 
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difficult  to  draw  any  precise  line  of  distinction  be- 
tween the  cases  in  which  the  law  holds  it  a  misde- 
meanor to  counsel,  entice,  or  induce  another  to 
commit  a  crime,  and  where  it  does  noL  In  gen- 
eral, it  has  been  considered  as  applying  to  oases  of 
felony,  though  it  has  been  held  that  it  doee  not  de- 
pend upon  the  mere  legal  and  technical  distinotSoa 
between  felony  and  misdemeanor.  One  considera- 
tion, however,  is  manifest  in  all  the  cases,  and  that 
is,  that  the  offense  proposed  to  be  committed,  by 
the  counsel,  adviqe,  or  enticement  of  another  Is  of 
a  high  and  aggravated  character,  tending  to 
breaches  of  the  peace  or  other  great  disorder  or 
violence,  being  what  are  usually  considered  mcUa  in 
86  or  criminal  in  themselves,  in  contradistinction 
to  mala  jjrohibitcu  or  acts  otherwise  indiflerens 
than  as  they  are  restrained  by  positive  law.  .  •  . 
We  know  of  no  case,  where  an  act  which,  pre- 
viously to  the  statute,  was  lawful  or  indifferent.  Is 
prohibited  under  a  small  specific  penalty,  and 
where  the  soliciting  or  inducing  anoUier  to  do  the 
act,  by  which  he  may  incur  the  penalty.  Is  held  to 
be  itself  punishable.  Such  a  case  perhaps  may- 
arise,  under  peculiar  circumstances,  in  which  tbe 
principle  of  law,  which  In  itself  is  a  highly  salataiy 
one,  will  apply;  but  the  court  are  all  of  opinion 
that  it  does  not  apply  to  tbe  case  of  one  who,  by 
purchasing  spirituous  liquors  of  an  unlicensed  per- 
son, does,  so  far  as  that  act  extends.  Induce  tluit 
other  to  sell  in  violation  of  the  statute. 

The  attempt  to  draw  the  line  between  oflfensee 
the  solicitation  to  which  is  indictable  and  those  in 
which  it  is  not  lias  not  been  very  successful.  Many 
of  the  cases  have  been  made  to  turn,  as  will  be 
seen  fnfra,  on  whether  or  not  they  are  f^onles  or 
misdemeanors,  or  as  suggested  in  Com.  y.  WlUard, 
22  Pick.  476,  upon  whether  they  were  mala  pro- 
hihita  or  mala  in  as. 

But  in  Bex  v.  Butler,  S  Oar.  ft  P.  808,  the  Judge 
states  that  he  recollects  a  case  in  whi^  a  person 
was  tried  and  convicted  for  soliciting  an  engraver 
to  make  a  plate  from  which  false  bills  of  exchange 
might  be  made,  at  a  time  when  the  making  of  such 
engraving  was  only  a  misdemeanor. 

In  State  v.  Bailer.  20  W.  Va.  90, 68  Am.  Bep.e8. 
the  court  says:  **Bxoept  in  those  few  cases  in  which 
the  common  law  makiM  aoUdtation  to  do  oertaJa 
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was  any  act  on  tbe  part  of  the  defendant  ^ing 
to  an  attempt  beyond  soliciting  the  said  Caro- 
line Skett,  and  endeavoring  to  obtain  her  con- 
sent. Is  mere  solicitation  an  attempt  to  com- 
mit adultery?  It  being  impossible  for  one 
alone  to  commit  adultery,  as  that  requires  the 
co-operation  of  two  persons,  it  would  seem 
to  A>llow  logically  that  one  acting  singly 
could  not  make  an  attempt.  One  person  could 
no  more  attempt  to  commit  adultery  than  he 
could  attempt  to  commit  a  riot,  which,  under 
our  statutes,  requires  the  participation  of 
three  or  more  persons.  The  instances  given 
in  the  books  wnere  the  solicitation  of  another 
to  commit  a  crime  is  held  to  be  an  offense 
generally  relate  to  those  acts  or  crimes  which 
can  be  performed  or  committed  by  one  person, 
or  where  the  solicitation  to  commit  the  crime 
is  an  offense  in  itself,  as  distinguished  from 
an  attempt.  It  is  urged  that  a  person  may  be 
convicted  of  adultery,  or  of  an  attempt  to 
commit  adultery,  although  not  a  direct  par- 
ticipant in  the  act,  by  reason  of  aiding  or 
abetting;  but  in  such  a  case,  where  an  at- 
tempt is  charged  against  such  third  person, 
it  should  appear  that  there  were  two  persons 
willing  to  commit  the  act  of  adultery,  and 
that  something  was  done  in  the  way  of  an 


attempt.  The  cases  upon  this  subject  are  very 
limited  in  number.  The  case  of  8taU  v. 
Avery,  7  Conn.  266,  18  Am.  Doc.  105,  cited 
by  counsel  for  appellant,  which  was  decided 
in  1828,  does  not  sustain  his  contention.  That 
case  was  based  upon  a  letter  sent  by  the  de- 
fendant to  the  wife  of  another  man,  contain- 
ing words  importing  that  she  had  acted  li- 
bidinously  towards  the  writer,  and  inviting 
her  to  an  assignation  for  adulterous  purposes ; 
and  it  was  held  that  the  writing  and  sending 
of  such  letter  was  lil)elous.  It  was  further 
said  that  it  was  immaterial  to  inquire 
whether  the  facts  stated  in  the  information 
amounted  to  a  libel,  or  a  solicitation  to  com- 
mit a  ^ater  crime,  for,  if  they  constituted 
an  indictable  offense  within  the  jurisdiction 
of  the  superior  court,  it  was  sufficient  for  the 
purposes  of  that  case.  It  was  not  decided  that 
solicitation  was  an  attempt  to  commit  adul- 
tery. In  Smith  v.  Com.  54  Pa.  209,  98  Am. 
Dec.  690,  decided  in  1867,  it  was  held  that 
such  solicitation  did  not  amount  to  an  at- 
tempt. 

A  distinction  has  been  sought  to  be  drawn, 
in  this  particular,  to  the  effect  that  solicita- 
tion to  commit  adultery  is  indictable  as  an 
attempt  in  those  states  where  adultery  is  a 


acts  a  substantive  crime, .  .  .  solicitatlOD  to  com- 
mit a  crime  Is  senerally  not  a  substantive  crime, 
and  never,  can  be  properly  an  attempt  to  commit 
a  crime.** 

But  that  role  does  not  allow  for  the  growth  of 
the  common  law  which  Is  certainly  a  thing  of 
irrowth.  lo  fact.  Indictments  for  solicitation  to 
crime  are  of  comparatively  modem  origin,  and  in 
•ome  oases  have  not  been  used  until  quite  recently. 

The  true  rule  would  seem  to  be  that  suggested  by 
Judge  Lawrence  in  Bex  v.  Higgins,  2  East,  S,  who 
made  the  question  of  indictablUty  depend  upon 
whether  or  not  it  Is  prejudicial  to  the  community. 
This  would  have  to  be  determined  by  tbe  average 
•ense  of  the  community  which  is  tbe  ultimate 
•ouToe  of  all  human  law.  Of  course  the  average 
■ense  of  dilferent  (communities  will  differ,  but  no 
more  than  on  any  other  question. 

SolieUation  to  murder. 

As  stated  supra,  there  has  for  some  time  been  a 
statute  in  England  making  punishable  soUcitation 
to  murder.  But  it  seems  that  it  was  an  indictable 
offense  even  before  the  passage  of  the  statute.  In 
Rex  V.  HiflTgins,  eupra^  Lawrence,  J.,  refers  to  a 
case,  Bex  v.  Guy,  in  which  an  indictment  was  sus- 
tained for  soliciting  to  murder. 

Under  an  indictment  for  murder  the  evidence 
was  that  the  accused  gave  a  person  poison  to  ad- 
minister to  another,  which  was  done,  but  discov- 
ered io  time  so  that  the  victim  was  not  Idlled.  Ac- 
cused was  found  guilty,  and  a  majority  of  tbe 
jodiresheld  both  indictment  and  conviction  proper 
in  treating  tiie  prisoner  as  a  principal  soliciting, 
and  not  as  an  accessory  before  the  fact.  Reg.  v. 
Murpby,  Jebb.  a  C.  <Ir.)  815, 

One  sending  a  letter  to  a  person  about  to  be  de- 
livered of  a  child,  advising  her  to  kUl  it  in  a  cer- 
tain way  pointed  out,  which  letter  is  intercepted 
before  it  reaches  the  addressee,  may  be  convicted 
of  an  attempt  to  solicit  and  incite  to  the  murder  of 
the  child.   Beff.  V.  Banks,  12  Gox.  C.  C.  803. 

Solicitation  to  commit  murder,  accompanied  by 
an  offer  of  money  as  a  reward  for  so  doing,  is  an 
offense  at  common  law.  Com.  v.  Bandolph,  14B  Pa. 
iS.  In  that  case  the  court  evaded  the  effect  of  the 
decision  in  Smith  v.  Cool  64  Pa.  200,  08  Am.  Dec 
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888  (solicitation  to  adultery),  by  making  a  direct 
distinction  between  solicitation  to  commit  felony 
and  to  commit  mere  misdemeanors. 

ScUoUationto^TaadueL 

Somewhat  analogous  to  the  cases  of  solicitation 
to  murder  are  those  of  solicitation  or  challenge  to 
light  a  duel.  In  many  of  the  states  this  is  made  a 
crime  by  statute.  But  it  is  also  held  to  be  Indicta- 
ble at  common  law. 

To  challenge  another  to  light  a  duel  Is  a  misd^ 
meaner.    Rex  v.  Bice,  8  Bast.  68L 

So  endeavoring  to  provoke  the  sending  of  a  chal- 
lenge is  a  misdemeanor.  Bex  v.  Phillips,  8  East, 
484, 2  Smith,  660. 

Sending  a  challenge  to  light  a  duel  is  indictable. 
State  V.  Taylor.  1  Treadway,  Const.  107, 8  Brev.  248. 

In  Com.  V.  Tibbe,  1  Dana,  684,  the  court  intimates 
that  an  intimation  of  a  desire  to  fight  a  duel  might 
provoke  such  a  combat,  and  so  be  Indictable  as  a 
misdemeanor. 

The  Philadelphia  court  of  criminal  sessions  held 
that  giving  a  challenge  to  light  with  fists  was  in- 
dictable in  Pennsylvania.  Com.  v.  Whitehead,  2 
Law  Rep.  148. 

Seeding  a  challenge  to  tght  a  duel  is  indictable 
under  the  North  GaroUna  statutes.  State  v.  Far- 
rier, 8N.  a  487. 

Araon, 

In  People  v.  Bush,  4  Hill,  188,  the  court  said  with 
reference  to  an  indictment  for  soliciting  arson, 
that  Uie  mere  solicitation  to  commit  a  felony  is  an 
offense, whether  having  been  actually  commited  or 
not.  But  in  that  case  there  were  facts  sufficient, 
in  tbe  opinion  of  the  court,  to  constitute  an  at- 
tempt. 

And  the  argument  in  State  v.  Bowers,  16  L.  R.  A. 
100, 86  S.  C.  202,  tends  to  show  that  the  court  regards 
solicitation  to  arson  as  indictable  although  the  facts 
in  that  case  were  held  sufficient  to  make  out  an  at- 
tempt. 

Larceny. 

In  Rex  V.  Higgins,  2  East,  6,  it  was  held  that  to 
solicit  a  servant  to  steal  his  master^  goods  is  a  mis- 
demeanor.  Lord  Kenyon  said:   **Tbe  offense  im« 
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felony,  which  was  the  case  in  the  state  of 
OoDDecticut,  while  in  Pennsylvania  adultery 
was  but  a  misdemeanor.  The  distinction  at- 
tempted to  be  drawn,  it  seems  to  us,  is  not 
sound  in  principle.  It  is  based  on  the  ground 
that  in  trivial  misdemeanors  the  law  will 
look  upon  an  attempt  to  commit  them  as  not 
of  sumcient  gravity  to  Justify  or  call  for 
punishment.  The  decision  of  the  case  last 
cited,  however,  was  not  founded  upon  this 
distinction,  although  it  recognizes  the  fact 
tliat  such  a  one  has  been  sometimes  made,  in 
citing  State  v.  Avery.  The  court  evidently 
entertained  a  different  view.  The  opinion 
says :  **  An  attempt  to  commit  a  misdemeanor 
is  a  misdemeanor,  whether  the  offense  is. 
created  by  statute  or  was  an  offense  at  com- 
mon law.  These  were  the  words  of  Baron 
Parke  in  the  case  of  Bex  v.  Boderiek,  7  Car. 
A  P.  795,  delivered  in  the  year  1887.  They 
have  been  adopted  by  the  compilers  on  crim- 
inal law.  1  Russell,  Crimes,  46 ;  1  Archbold, 
Cr.  PI.  19;  Whart.  Crim.  L.  79,  878."  And 
apparently  this  had  the  sanction  of  the  court, 
rhe  reasons  given  in  that  case  showing  why 


solicitation  should  not  be  held  an  attempt  to 
commit  adultery  apply  with  equal  force 
whether  adultery  be  a  misdemeanor  or  a 
felony.  These  relate  to  the  difficulty  of  de- 
termining what  is  a  solicitation.  **  What  ex- 
Sressions  of  the  face,"  says  the  court,  "or 
ouble  entendres  of  the  tongue,  are  to  be  ad- 
judged solicitation  ?  Wliat  freedoms  of  man- 
ners amount  to  this  crime?  Is  everv  cyprian 
who  nods  or  winks  to  the  marrietf  men  she 
meets  upon  the  sidewalk  indictable  for 
soliciting  to  adultery?  And  could  the  law 
safely  undertake  to  decide  what  recognitions 
in  the  street  were  chaste,  and  what  were 
lewd?  It  would  be  a  dangerous  and  difficult 
rule  of  criminal  law  to  administer."  If 
adultery  is  a  crime  in  this  state,  it  is  a  felony, 
and,  if  solicitation  is  an  attempt  to  commit 
adulterv,  it  is  a  criminal  offense  here.  Pen. 
Code,  g  803.  It  will  be  observed  that  this 
section  makes  no  distinction  between  an  at- 
tempt to  commit  a  felony  and  an  attempt  to 
commit  a  misdemeanor,  except  as  to  the  de- 
gree of  punishment;  and  the  distinction 
above  mentioned  could  not  be  recognized 


puted  to  this  defendant  is  of  the  most  serious  kind, 
no  hen  than  that  for  his  own  wicked  gains  he  soli- 
cited and  incited  a  servant  to  rob  his  master.  And 
can  it  be  a  question  in  aoountry  professing  to  have 
laws  subservient  to  justice  and  morality,  whether 
this  be  an  offense?  So  it  is,  however,  that  a  grreat 
number  of  cases  had  been  cited,  some  of  which,  I 
confess,  tended  not  to  enlighten  but  to  perplex  my 
mind.  But  it  is  a  matter  of  satisfaction  that  the 
more  modem  oases  have  gotten  rid  of  a  great  deal 
of  jargon  on  the  subject.  I  dismiss  at  once  from 
my  consideration  all  the  oases  of  actions  for 
slander.  Lawrence,  J.,  makes  the  question  of  the 
indictability  of  the  olfense  depend  upon  whether 
or  not  It  is  prejudicial  to  the  oommuoity.  And 
all  the  judges  agreed  that  the  solicitation  was  an 
offense  in  and  of  itself,  and  did  not  treat  it  as  an 
attempt. 

In  that  case  Lawrence,  J.,  refers  to  King  v. 
Broom,  an  indictment  for  soliciting  the  oommis- 
aionof  afelony. 

Bex  V.  HiggiDS,  was  followed  in  Beg.  v.  Quail,  4 
VoeL  &  F.  1078. 

r  And  Beg.  v.  Gregory,  10  Gox,  C.  C.  459,  L.  B.  1  a 
C.77,86L.J.M.  a  60.16  L.T.  N.  asSS,  16  Week. 
Bep.  774. 

In  Beg.  V.  Danlell,  6  Mod.  09,whichwa&  an  indict- 
ment for  enticing  an  apprentice  to  leave  his  mas- 
ter's service,  there  are  some  dicta  of  Lord  Holt  to 
the  effect  thist  advising  one  to  rob  or  kill  is  not  In- 
dictable, but  he  also  said  that  persuading  a  servant 
to  steal  bis  master's  goods  might  be  indictable. 

But  there  are  statements  in  Beg.  v.  Callingwood,  2 
Ld.  Baym.  1116, 6  Mod.  288.  which  are  to  the  effect 
that  an  indictment  for  soliciting  a  servant  to  take 
away  his  master's  goods  must  allege  that  he 
took  them  away.  In  that  case,  however,  it  seems 
that  defendant  had  received  the  goods,  and  this 
statement  is  explained  in  Bex  v.  Higgins,  so  as  to 
deprive  it  of  its  weight  as  authority  against  the 
position  that  solicitation  is  a  crime.  The  case  went 
off,  however,  upon  another  count  in  the  indiot- 
ment,  so  that  all  that  was  said  upon  the  subject  of 
taking  the  goods  was  dicta. 

AnauU. 

It  is  a  misdemeanor  to  persuade,  instigate,  or  In- 
cite another  to  commit  an  assault  and  battery,  al- 
though it  Is  not  In  fact  committed.  United  States 
V.  Lyles,  4  Cranch,  C.  C.  460. 

Sft  L.  R.  A 


Seaeiutf  otimes. 

In  Bngland  the  spiritual  court  had  jurisdiction 
of  solicitation  of  chastity.  Rigaut  v.  Gullifard,  7 
Mod.  78;  Lockey  v.  Dangerfleld,  2  Strange,  UOO. 

And  therefore  a  mere  solicitation  of  chastity  was 
not  indictable  in  the  common-law  courts.  Be^.  v- 
Pierson,  Salk.  882. 

But  there  were  sexual  crimes  which  were  indict- 
able. 

Thus  sending  a  soliciting  letter  to  a  boy  inciting 
him  to  commit  an  unnatural  crime  is  indictable,  al- 
though the  letter  is  intercepted  before  it  reaches 
him,  so  that  he  never  reads  it.  Beg.  v.  Bansford,  13 
Gox,  0.  C.  9. 

But  solicitation  to  commit  sodomy  is  not  an  in- 
famous crime  within  4  Geo.  rV'.,chap.  64,  S  8.  pro- 
viding for  punishment  of  threats  to  accuse  one  of 
an  infamous  crime,  with  a  view  to  extort  money. 
Bex  V.  Hickman,  1  Moody,  a  C.  8*. 

In  this  country  where  there  is  no  spiritual  court 
and  sexual  offeuses  have  become  punishable,  in 
the  law  courts,  tbere  is  a  direct  conflict  upon  the 
question  whether  or  not  solicitation  to  adultery  it 
indictable. 

In  Gonnectiout  the  court  are  committed  to  the 
opinion  l^at  an  laformation  will  lie  against  one 
for  soliciting  a  woman  to  commit  adultery.  State 
V.  Avery,  7  Conn.  268, 18  Am.  Bee.  lOS. 

In  Pennsylvania,  however,  it  has  been  held  that 
an  indictment  charging  that  one  had  **solicited«  In- 
clted,and  endeavored  to  procure*^  a  married  woman 
to  commit  adultery  is  not  good.  Smith  v.  Oouol 
64  Pa.  200, 08  Am.  Dec.  686.  In  that  case  the  court 
distinguishes  State  v.  Avery,  on  the  ground  that  in 
Connecticut  adultery  is  a  felony,  while  in  Penn- 
sylvania it  is  not.  And  there  is  a  further  distinc- 
tion made  that  in  the  Connecticut  case  tbere  was 
the  overt  act  of  sending  a  letter,  while  in  the  Penn- 
sylvania case  there  is  no  overt  act  shown. 

There  is  no  way  of  harmoniziug  these  cases  ex- 
cept upon  the  ground  that  in  Connecticut  adultery 
is  regarded  as  a  much  more  serious  offense  than  it 
is  in  Pennsylvania,  and  that  solicitation  to  commit 
the  offense  is  regarded  as  prejudicial  to  the  com- 
munity in  the  one  state  while  in  the  other  it  is  not. 

In  Beg.  V.  Tyrrell  [1894]  1 Q.  R  710,  it  was  held  to 
bene  Indictable  offense  for  a  girl  under  sixteen  to 
solicit  a  man  to  a  criminal  knowledge  of  her  al- 
though the  act  was  consummated,  and  rendeaed 
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liere,  even  if  adultery  was  but  a  misdemeaDor 
under  the  statutes.     It  may  be  well  to  note, 
iiowever,  what  some  of   the  courts  and  law 
writers  have  said  relating  to  tbe  subject  un- 
-der  consideration.    In  the  case  of    Com,  ▼. 
WiUard,  22  Pick.  476,  it  was  held  that  the 
purchaser  of  spirituous  liquor  sold  in  viola- 
tion of  the  statute  does  not  subject  himself 
'to  any  penalty,  either  at  common  law,  as  in- 
-ducine  the  seller  to  commit  a  misdemeanor, 
or  under  the  statute.    It  was  said  in  that  case : 
**It  is  difficult  to  draw  an}*  precise  line  of 
distinction  between  the  cases  in  which  the 
law  holds  it  a  misdemeanor  to  counsel,  en- 
tice, or  induce  another  to  commit  a  crime, 
«nd  where  it  does  not.     In  general,   it  has 
been    considered   as  applying   to   cases   of 
-felony  though  it  has  been  held  that  it  does 
not  depend  upon  the  mere  legal  and  technical 
-distinction  between  felony  and  misdemeanor. 
One  consideration,  however,  is  manifest  in 
«11  the  cases,  and  that  is  that  the  offense  pro- 
posed to  be  committed  by  the  counsel,  advice, 
or  enticement  of  another  is  of  a  high  and  ag- 
gravated character,  tending  to  breaches  of  the 


peace  or  other  great  disorder  and  violence, 
being  what  are  usually  considered  mtUa  in 
«,  or  criminal  in  themselves,  in  contradis- 
tinction to  mala  prohibita,  or  acts  otherwise 
indifferent  than  as  they  are  restrained  by  pos- 
itive law."  In  the  case  of  Cam.  v.  Earring- 
tan,  8  Pick.  26,  it  was  held  that  the  letting 
of  a  house  for  the  purposes  of  prostitution, 
with  the  intent  that  it  should  be  thus  used, 
was  an  offense  at  the  common  law.  The 
keeping  of  such  a  disorderly  house  was  not  a 
felony,  but  a  misdemeanor  of  a  high  and  ag- 
gravated character  tending  to  general  dis- 
orderly breaches  of  the  peace,  and  a  common 
nuisance  to  the  community.  There  was  no 
statute  in  Massachusetts  relating  to  it.  In 
Wharton  on  Criminal  Law,  9th  ed.  %  179,  in 
speaking  of  solicitations,  the  author  says: 
''Are  solicitations  to  commit  crime  inde- 
pendently indicatable?  They  certainly  are, 
as  has  been  seen,  when  they,  in  themselves, 
involve  a  breach  of  the  public  peace,  as  is 
the  case  with  challenges  to  fight  and  seditious 
addresses.  They  are  also  indictable  when 
their  object  is  interference  with  public  jui- 


tbe  man  liable  to  punishment  under  tbe  terms  of 
'the  statute. 

Iq  Maryland  Ithae  been  heldthata  aolioftatlon  to 
a  preirnant  woman  to  take  drugs  for  the  purpom 
of  effecting  a  miscarriage  Is  not  a  misdemeanor. 
Lamb  v.  State,  67  Md.  624.  In  that  case  tbe  argu- 
ment of  both  .the  court  and  the  dlaseDting  judge 
aeems  to  turn  upon  the  further  question  of  whether 
or  not  a  solicitation  was  an  attempt. 

AfxHdanee  of  legal  prooMS. 

There  is  an  early  Bngllsh  case  on  this  subject 
against  the  indictability  of  such  an  offense  but  the 
4rround  upon  which  the  decision  was  placed  Is  not 
In  accord  with  the  reasoning  of  later  cases. 

An  Indictment  for  persuading  an  apprentice  to 
withdraw  himself  from  his  master  so  that  be  would 
not  be  taken  on  a  warrant  which  had  been  pro- 
-cured  against  him  for  an  offense  which  he  had 
committed,  was  held  bad  because  It  did  not  appear 
that  the  apprentice  had  withdrawn  himself  from 
tbe  warrant  ^mnd  if  he  did  not  so,  the  persuasion 
was  nothing.**    Vaoghan^  Case.  Popham,  ISC 

Bribery' 

Many  kinds  of  tarlbery  are  made  punishable  by 
-statute,  but  the  principle  seems  to  be  in  accord 
with  the  common-law  rule. 

Offering  money  to  a  counselor  of  the  king  for 
procuring'  an  appointment  to  office  is  a  misde- 
meanor at  commoo  law.  Bex  v.  Vaughan,  i  Burr. 
2404. 

In  United  Btates  ▼.  Worrall.  2  DalL  885,  the  In- 
dictment con  talned  two  counts.  One  charged  that 
defendant  '"wickedly  contriving  and  contending 
to  bribe  and  seduce**  a  public  officer  from  the  per- 
formance of  the  trust  and  duty  imposed  In  him, 
wrote  a  letter,  which  Is  set  out,  and  which  offered 
money  If  a  pubhc  contract  was  awarded  to  defend- 
-ant.  The  other  count  charged  that  defendant 
*Vickedly,  adyisedly,  and  corruptly  did  solicit, 
urge,  and  endeavor  to  prociure**  the  officer  to  give 
defendant  a  preference  In  the  awarding  of  the 
contract.  It  does  not  seem  to  have  been  doubted 
-that  an  offense  had  been  committed,  but  the  court 
was  divided  in  opinion  as  to  its  power  to  punish  it 
in  tbe  absence  of  statute,  but  a  light  sentence  was 
Unally  Imposed  upon  defendant. 

An  offer  to  receive  a  bribe  must  be  regarded  as 
«  solicitation  to  bribe,  and  as  such  is  punishable  at 


common  law.  Walsh  v.  People,  66  HL  S8, 16  Am. 
Bep.  660. 

An  information  will  lie  for  attempting  to  bribe 
a  voter  at  an  election.  Bex  v.  Plympton,  9  Ld. 
Baym.  1877. 

So  in  Hefelton  v.  Lister,  Cooke,  88,  a  defendant 
waa  committed  to  the  fleet  for  offering  money  to 
plaintiff's  attorney  to  go  out  of  court  and  permit 
the  justification  of  certain  worthless  bail  whom 
defendant  had  offered. 

XnterTerenee  with  vfitnena. 

An  nnsnccessful  endewpar  to  prevent  a  witness 
from  attending  to  testify  before  the  grand  jury  is 
a  substantive  offense  punishable  at  common  law. 
State  V.  Carpenter,  20  Vt  S. 

Endeavoring  to  cause  a  witness  to  absent  him- 
self ttom  a  prosecution  is  an  indictable  offense. 
State  V.  Keyes,  8  Vt.  67, 80  Am.  Deo.  460. 

To  solicit  a  witness  recognised  to  appear  te  a 
criminal  case  to  absent  himself  from  tbe  trial  is  in- 
dictable.  State  V.Ames,  64  Me.  880. 

In  Bex  V.  Lady  Lawly,  Fitsg.  268,  an  Indictment 
was  sustained  against  defendant  for  endeavoring 
to  keep  away  from  a  trial  a  witness  material  to 
prove  an  offense  for  which  a  third  person  was  in- 
dicted. 

An  offer  to  bribe  a  witness  is  punishable  by  stat> 
ute  in  Texas.   Jackson  v.  State,  48  Tex.  421. 

In  Schofleld*s  Case,  Cald.  400,  an  anonymous  case 
is  cited  in  which  it  was  held  a  misdemeanor  to  a^ 
tempt  to  suborn  a  witness. 

In  Beg.  V.  Turvy,  Holt,  864,  X^ord  Holt  said:  To 
persuade  and  solicit  to  perjury  is  a  crime. 

So  in  later  cases  it  has  been  held  that  solicitation 
to  perjury  is  indictable.  State  v.  Holdmg,  1  Mo- 
Cord,  L.  81;  Bex  v.  Johnson,  2  Show.  L 

But  in  State  v.  Bailer,  26  W.  Va.  90, 68  Am.  Bep. 
66,  the  court  decided  that  giving  one  money  to  give 
to  a  witness  to  induce  him  to  stay  away  from  a 
trial,  is  not  an  attempt  to  induce  the  witness  to 
stay  away. 

Interferenee  vHth  Jury, 

Instate  v.  Sales,  2  Nev.  200,  the  court  held  that 
there  could  be  no  indictment  for  attempting  to 
commit  embracery,  but  that  there  might  be  an  In- 
dictment for  soholtmg  another  to  commit  the 
crime.  H.  P.  F. 
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tioe ;  as,  where  a  resistaDoe  to  the  execution 
of  a  judicial  writ  is  counseled,  or  perjury  is 
advised,  or  the  escape  of  a  prisoner  is  en- 
couraged." "But,"  says  the  author,  ''is  a 
solicitation  indictable  when  it  is  not  either 
(1)  a  substantive  indictable  ofTense,  as  in  the 
instances  just  named«  or  (3)  a  stage  towards 
an  independent  consummated  offense?"  And 
he  says :  **  The  better  opinion  is  that,  where 
the  solicitation  Is  not  in  itself  a  substan- 
tive offense,  or  where  there  has  been  no  pro- 
gress made  towards  the  consummation  of  the 
independent  offense  attempted,  the  question 
whether  the  solicitation  is,  by  itself,  the  sub- 
ject of  penal  prosecution,  must  be  answered 
In  the  negative ;"  and  he  maintains  that  so- 
licitation is  not  an  attempt  to  commit  adul- 
tery. In  speaking  of  the  subject  further,  he 
says :  "For  we  would  be  forced  to  admit,  if 
we  bold  that  solicitations  to  criminal itv  are 
generally  indictable,  that  the  propagandists, 
even  in  conversation,  of  agrarian  or  commu- 
nistic theories,  are  liable  to  criminal  prose- 
cutions ;  and  hence  the  necessary  freedom  of 
speech  and  of  the  press  would  m  greatly  in- 
frin^^.  It  would  be  hard,  also,  we  must 
a^ee,  if  we  maintain  such  general  responsi- 
bility, to  defend,  In  prosecutions  for  solicit- 
ing crime,  the  publishers  of  Byron's  Don 
Juan,  of  Rousseau's  Emile,  or  of  Goethe's 
Elective  Affinities.  Lord  Chesterfield,  in  his 
letters  to  his  son,  directly  advises  the  latter 
to  form  illicit  connections  with  married 
women.  Lord  Chesterfield,  on  the  reasoning 
here  contested,  would  be  indictable  for  solici- 
tation to  adultery.  Undoubtedly,  when  such 
solicitations  are  so  publicly  and  indecently 
made  as  to  produce  public  scandal,  they  are 
indictable  as  nuisances  or  as  libels;  but  to 
make  bare  solicitations  or  allurements  in- 
dictable as  attempts  not  onlv  undulv  and 
perilously  extends  the  scope  of  penal  adjudi- 
cation, but  forces  on  the  courts  psychological 
questions  which  they  are  incompetent  to  de- 
cide, and  a  branch  of  business  which  would 
make  them  despots  of  every  intellect  in  the 
land.  What  human  judge  can  determine  that 
there  is  such  a  necessary  connection  between 
one  man's  advice  and  another  man's  action 
as  to  make  the  former  the  cause  of  the  latter? 
An  attempt,  as  has  been  stated,  is  such  an 
intentional  preliminary  guilty  act  as  will 
apparently  result,  in  the  usual  course  of  nat- 
ural events,  if  not  hindered  by  extraneous 
causes,  in  the  commission  of  a  deliberate 
crime.  But  this  cannot  be  affirmed  of  advice 
given  to  another,  which  advice  such  other 
person  is  at  full  liberty  to  accept  or  reject. 
Following  such  reasoning,  several  eminent 
European  jurists  have  declined  to  regard  so- 
licitations as  indictable,  when  there  is  in- 
terposed between  the  bare  solicitation,  on  the 
one  hand,  and  l^e  proposed  illegal  act,  on 
the  other,  the  resisting  will  of  another  per- 
son, which  other  person  refuses  assent  and  co- 
operation." In  a  somewhat  later  work  (1 
Bishop,  Crim.  L. ) ,  a  partially  contrary  view 
Is  indorsed.  This  author  goes  further.  In 
section  768  be  says:  "Though,  to  render  a 
solicitation  indictable  it  is,  as  in  other  at- 
tempts, immaterial,  in  general,  whether  the 
thing  proposed  to  be  done  is  technically  a 
felony  or  a  misdemeanor,  still,  as  the  solic- 
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itinff  is  the  first  step,  only,  in  a  gndatioc 
reaching  to  the  consummation,  the  thing  in- 
tended must,  on  principlesalready  explained, 
be  of  a  graver  nature  than  if  Uie  step  lay 
further  in  advance."  He  is  of  the  opinion 
that  solicitation  is  an  attempt  to  commit 
adultery  as  a  necessary  step  or  ingredient  in 
the  offense.     Section  '767. 

The  question  is  a  somewhat  vexed  one 
under  the  conflict  of  authorities  relating  to 
the  various  phases  of  the  subject.  The  in- 
quiry in  this  case  is  not  whether  solicitation 
to  commit  adultery  is  an  offense  in  itself  of 
a  distinct  character  but  whether  it  is  an 
offense  because  it  is  an  attempt  to  commit 
adultery.  The  instances  of  such  solicitation 
which  have  been  brought  to  the  attention  of 
the  courts  are  but  few  indeed,  extending  over 
a  long  period  of  years,  but  resort  can  bs  had 
to  some  of  a  kindred  nature,  or  perhaps,  more 
properly,  which  have  a  bearing  on  some  of 
the  principles  involved.  In  the  case  of  Ea^ 
V.  Butij&r,  6  Car.  &  P.  868,  decided  in  1884. 
sometimes  cited,  it  was  said:  "An  attempt 
to  commit  a  misdemeanor  created  by  statute 
is  a  misdemeanor  itself ;"  citing  Rex  v.  Bar- 
m,  6  Car.  A  P.  129.  In  Shanwm  ▼.  Com., 
14  Pa.  226,  it  was  held  that  a  conspiracy  to> 
commit  adultery  was  not  an  offense :  and  in 
U\U%  V.  StaU,  58  Ala.  890,  a  similar  decision 
was  arrived  at.  Adultery  was  but  a  misde- 
meanor, however,  in  that  state  also,  though 
it  is  not  apparent  that  any  importance  was 
attached  to  this  fact  in  either  of  these  cases. 
In  Oox  V.  JRm^,  82  111.  191,  it  was  held  that 
solicitation  to  commit  incest  was  not  an  at- 
tempt to  commit  the  crime  of  incest,  which 
was  a  felony.  We  have  not  failed  to  note  the 
criticism  of  this  case,  and  the  citation  it  re- 
lies on  from  Wharton's  Criminal  Law,  above 
S noted  by  Mr.  Bishop  in  his  valuable  work, 
ut  the  case  also  relies  on  SmiiK  v.  Cbm.  and 
Com  V.  Willard,  supra;  and  these  cases  are  au- 
thoritv,  as  we  view  them,  with  other  author- 
ities herein  cited,  on  the  ground  that  the 
distinction  mentioned  sometimes  drawn  be- 
tween attempts  to  commit  felonies  and  at- 
tempts to  commit  misdemeanors,  or  between 
attempts  to  commit  grave,  as  distinguished 
from  trivial,  misdemeanors,  is  not  a  well- 
established  one,  nor  well  founded,  when 
viewed  merely  as  an  attempt,  and  not  as  a. 
substantive  onense. 

Now,  it  seems  to  us  that  solicitation  to> 
commit  adultery  is  no  part  of  the  act  of  adul  - 
tery  itself,  and  consequently  cannot  be  held 
to  be  an  attempt.  What  is  it?  It  involvea 
the  expression  of  a  desire  and  a  willingnesa 
on  the  part  of  one  person  to  commit  the  act 
of  adultery  with  another,  and  an  attempt  to 
sret  that  person's  consent,  but  no  more.  Fol- 
low it  a  step  further.  Suppose  the  consent 
of  the  other  person  is  obtained,  and,  in  pur- 
suance of  it,  if  there  is  no  immediate  op- 
portunity to  {[ratify  the  then  mutual  desire, 
a  conspiracy  is  entered  into  to  commit  the 
offense  between  these  persons,  which  involves 
the  expressed  c-onsent  and  agreement  of  both 
of  them,  and  pome  understanding  between 
them  as  to  when  and  where  Uie  offense  shall 
be  committed,  and  the  naming  of  a  propitioua- 
time  and  place  to  commit  it.  It  seems  that 
this  would  be  much  more  in  the  way  of 
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attempt  than  the  case  presented  here ;  and,  if 
that  does  not  amount  to  an  offense  or  an  at- 
tempt, how  can  it  be  said  that  such  an  inten- 
tion and  willingness,  coupled  with  solicita- 
tion upon  the  part  of  one  person  only,  can 


amount  to  an  attempt  to  commit  the  offense  f 
We  are  of  the  opinion  that  thejudgmmU  tf 

the  Superior  Court  should  be  affirmed. 
Dnnbar,  CIi.  J.,  and  Hojrt,  Stiles*  and 

Anders*  JJ..  '*oncur« 
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original  work  published  tn  connection  with  the 
opiniona  and  syllabi  prepared  by  the  judcre. 

S.  Tbe  oompiler  of  a  digeat  bae  no  mo- 
nopoly of  tbe  opinionflf  deoislonstand  syllabi 
prepared  by  the  courts  and  judices,  even  though 
he  has  previously  published  them  In  oopyrigbted 
pamphlets. 

8*  Copyriirl^^^  beadnotee  suitable  for 
nam  in  a  dlgemi  prepared  by  the  publisher  of 
a  series  of  reports  and  a  digest  cannot  be  used  by 
a  subsequent  compiler  of  a  digest  either  directly 
or  by  way  of  suggestion  to  lighten  his  labors,  ex- 
cept as  a  guide  to  verify  the  accuracy  of  his 
work  or  detect  errors,  omissions,  or  other  faults. 

4*  Tbe  doctrine  ofconliisdon  of  floods  is 
not  applicable  to  a  suit  to  enjoin  tbe  pub- 
lication of  a  digest  of  Judicial  decisions  as  an  in- 
frlngemeut  of  a  copyright,  where  there  is  no  con- 


nection between  the  pirated  paragraphs  and 
those  which  are  the  result  of  original  and  honest 
labor. 

5«  Proof  tbat  a  diciest  containing 
8S«000  paraiprapbs  separate  and  di^ 
tinct  ftom  eacb  otber  contains  808- 
parae^rapbs  wbieb  inlHng^  the  oopy* 
rights  of  another  raises  no  presumption  that  the 
remainder  of  the  work  is  an  InlrlngemenL 

6«  Complainant  in  a  soit  for  inlHnflfe- 
ment  of  a  copyri^bt  of  a  di^^est  is  not  re- 
lieved of  Uie  burden  of  proving  the  Infringement 
by  the  fact  that  he  proves  part  of  his  case  and 
convinces  the  court  that  It  will  be  difficult  ta 
prove  the  rest. 

7«  Mala  fides  cannot  be  imputed  to  the- 
oompUer  of  an  annual  digest  of  Judicial  dedalona 
in  using  copyrighted  reports  published  during 
the  year  for  the  purpose  of  making  such  digest. 

8.  Tbe  publication  of  a  digest  of  Jndi» 
cial  decisions  will  not  be  enjoined  on  proof 
that  less  than  one  per  cent  of  tbe  number  of  par* 
agraphs  therein  infringe  the  copyrights  of  an- 
other publisher,  as  such  infringing  paragraphs 
can  readily  be  separated  from  the  remainder  of 
the  book. 

(November  7, 189i.)' 


Non.— -This  appears  to  be  the  first  case  upon  the 
question  of  the  right  to  use  published  opinions  for 
digest  purposes,  and  the  authorities  bearing  upon 
it  are  all  dted  by  court  or  counsel.  The  novelty  of 
tbe  subject  is  sufficient  to  Justify  tbe  publication 
of  the  opinion  delivered  upon  the  motion  for  the 
preliminary  Injunction  which  was  as  follows: 

Poze.  District  Judc^: 
have  delayed  deciding  this  motion  until  the  last 
moment  before  starting  for  the  New  York  circuit, 
and  have  given  to  its  consideration  all  the  time 
which  could  be  spared  from  other  matters  even 
more  pressing.  I  have  reached  ^he  conclusion  tbat 
tbe  temporary  stay  should  be  vacated;  that  the  de- 
fendant should  enter  into  a  bond,  if  required  to  do 
80.  conditioned  to  keep  an  account  of  all  digests 
■old  and  for  the  payment  to  the  plalntill  of  such 
damages  as  tbe  court  may  award  in  case  the  final 
decree  is  for  the  plaintUf ;  that  an  injunction  should 
issue  restraining  future  infringements  of  the  plain- 
tllTs  copyrights,  and  also  restraining  the  selling  of 
the  present  digest  to  all  persons  except  the  defend- 
ant's regular  subscribers,  and  those  with  whom  it 
has  contracted  to  deliver  copies  by  sgreements 
made  before  tbe  service  of  these  motion  papers. 

I  do  not  pretend  that  this  order  does  absolute 
Justice,  but  I  think  tbat  it  approaches  as  near  to 
that  result  as  any  order  that  can  he  made,  while 
the  matters  in  dispute  are  undetermined.  My  rea- 
sons for  this  conclusion  may  be  hastily  summarized 
wfollowi:  Both  parties  compile  and  publish  law 
digests.  The  moving  papers  present  some  66  in- 
stances of  alleged  piracy  In  the  defendant's  digest. 
Btaoe  the  argument,  another  statement,  containing 
108  similar  lnstances,bas  been  forwarded;  making  in 
sllUSalleged  cases  of  piracy.  Some  of  these  employ 
language  so  nearly  Identical  with  the  copvrigbted 
language  that  the  presumption  is  well-nigh  con- 
clusive that  it  was  copied  from  the  plalntiirA 
boon.  As  to  others  tbe  contention  is  made  by  the 
defendant  that  the  similarity  of  language  is  ac- 
counted for  hf  the  fact  tliat  both  paragraphs  were 


copied  verbatim  from  the  opinion  of  the  court.  It 
is  impossible  to  verify  this  contention  without  a. 
lonir,  wearisome  and  complicated  comparison, 
which  the  court  has  no  time  to  make,  and  should 
not  be  called  upon  to  make.  I  am  confident  that 
if  this  examination  is  sent  to  a  referee  it  will  delay 
the  matter  for  several  weeks  at  least.  The  plain- 
tiff having  failed  to  satisfy  the  court,  in  view  of 
the  defendant's  affidavitt,  tbat  an  Injunction 
should  issue  at  once,  the  court  will  hardly  be  Jus- 
tified In  permitting  the  preliminary  stay  to  con- 
tinue in  order  that  the  plaintiff  may  have  time  to- 
make  a  stronger  case.  If  the  stay  continues  it  wiU 
work  great  injury  to  the  defendant,  for  whlcb 
there  is  little,  if  any.  redress.  Should  it  subse- 
quently appear  tbat  tbe  defendant  is  right  as  to  a 
large  proportion  of  the  paragraphs  in  dispute  It 
will  be  too  late  to  offer  anv  reparation  for  the  se- 
rious Injury  which  has  been  done.  The  court 
should  be  vei7  sure,  much  surer  than  it  can  be  at 
present,  that  tbe  plaintiff  is  right  i)ef ore  dealing  bo 
fatal  a  blow  to  the  defendant. 

The  defendant's  digest  has  been  ISBued  during 
the  past  year  In  semimonthly  pamphlets  which 
have  been  regularly  sent  to  the  plaintiff,  who  is  a 
BubBcrlt>er.  Their  contents,  presumably,  were 
known  to  the  plaintiff  several  months  ago.  The 
plaintiff  has  waited  until  the  defendant's  digest  i» 

Erinted  and  ready  for  delivery,  and  now  seeks  to 
ave  the  alleged  pirated  paragraphs  stricken  out 
or  the  entire  volume  suppressed.  If  this  action 
had  been  commenced  two  months  ago  the  court 
would  have  had  ample  opportunity  to  determine 
with  accuracy  what  is  and  what  is  not  pirated.  The 
defendant  would  then  have  been  directed  to  omit 
objectionable  matter,  which  could  have  been  done 
without  great  Injury  or  expense.  Now,  however, 
an  Injunction  wUl  compel  the  mutilation  of  a  com- 
pleted edition,  and  perhaps,  a  printing  of  a  new 
edition,  with  its  attending  expense  and  delay.  I 
cannot  think  tbat  tbe  court  will  be  Justified  in  so 
harsh  a  measure  where  tbe  Infringing  matter  is  so 
small  a  proportion  of  tbe  entire  work.  It  is  said 
that  the  total  number  of  cases  digested  In  defend- 


See  also  35  L.  R.  A.  400. 
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ON  final  hearinff  of  a  suit  brought  to  enjoin 
the  alleged  infringeroent  of  copyrights  by  a 
digest  containing  about  88,000  paragraphs  and 
-to  recover  damages  for  such  iniringement.  D^ 
cree  making  permanent  a  temporary  injunction 
against  SOS  paragrapha  and  denying  general  in- 
junction asked  for. 

The  opinion  handed  down  upon  the  granting 
of  the  temporary  injanction  was  reported  in 
68  Fed.  Rep.  26& 

Statement  by  Coze«  District  Judge: 

This  is  an  action  in  equity  to  restrain  the  In- 
fringement of  five  hundred  and  seven  copy- 
^ghts  covering  that  number  of  pamphlets, 
published  b^  the  complainant,  containme  re- 
ports of  decided  causes  in  the  state  and  federal 
courts. 

A  motion  for  an  injunction  pendente  lite  hav- 
ing been  made  the  question  of  infringement 
was  referred  to  a  master  who  filed  a  report 
finding  infringement  in  three  hundred  and 
three  paragraphs.  The  master  also  filed  the 
following  opinion,  which  sufficiently  states  the 
facts  in  controversy. 

"This  is  a  reference  to  the  master  to  hear 
and  determine  the  tosues  raised  on  motion  for 
injunction  pendente  lite  in  a  copyright  case  and 
to  report  the  portions  of  defendant's  publica- 
tions that  infringe  the  copyright  of  ^complain- 
ant. 

'*  There  It  practically  no  dispute  on  the  facts 
alleged  in  regard  to  publication  and  copyright, 
the  question  of  piracy  being  the  real  issue. 

"The  complainant,  the  West  Publishing 
Company,  assumes  to  report  decisions  of  all 
tiie  courts  of  last  resort  (and  some  of  the  inter- 
mediate courts)  in  this  country  in  what  is 
called   the  National  Reporter  System.    The 


system  is  made  up  of  varloiis  parts  or  report- 
ers, the  United  States  being  divided  territori- 
ally into  convenient  and  appropriate  districts 
for  the  purpose,  about  a  dozen  In  number. 
Each  reporter  is  published  weekly  in  pamphlet 
form,  and  contains  the  current  opinions  of  the 
courts  of  its  respective  district,  preceded  by 
headnotes  and  preliminary  statements.  These 
opinions  are  obtained  by  complainant  from 
official  sources  at  great  expense,  and  with  few 
exceptions  are  by  far  the  earliest  publication 
thereof.  Ninety  per  cent  at  least  of  the  opin- 
ions published  are  published  for  the  first  time 
in  complainant's  system,  and  in  some  cases,  as 
in  this  cour^  it  is  practically  the  only  publica- 
tion made. 

"  The  original  work  of  complainant  In  these 
weekly  parts— that  is,  the  headnotes  and  pre- 
liminary statements  (excepting  those  prepared 
by  the  courts  or  foreign  reporter8)---ftnd  all 
other  matter  therein,  except  the  opinions,  are 
copyrighted.  Taking  the  headnotes  of  these 
weekly  parts  as  a  basis,  complainant  constructs 
and  publishes  a  digest  in  monthly  parts,  which 
monthly  parts,  with  additions  of  selected  cases 
and  references  to  official  reports,  go  to  make 
up  its  Annual  Digest^-a  single  volume,  called 
the  '  American  Annual  Digest'  The  volume 
for  the  year  1893  (with  the  monthly  parta  and 
reporters  on  which  it  is  based)  Is  the  one  in 
suit,  the  digest  year  being  from  September  to 
September. 

"  The  defendant,  the  Lawyers'  Ck>-operative 
Publishing  Company,  publishes,  amonff  other 
publications,  the  General  Digest  of  the  United 
States,  a  work  oirthe  same  purport  as  the  Ameri- 
can Annual  Digest,  and  compiled  in  the  main 
from  parts  which  they  publish  semi-monthly, 
the  (General  Digest  Annual  for  the  year  1893 


mnVn  book  Is  19,000.  The  disputed  paragraphs, 
therefore,  assumlnff  that  aU  are  pirated,  amount  to 
lees  than  1  per  oent.  It  is  apparent  that  the  dam- 
aire  to  the  defendant,  should  an  Injunction  issue  as 
prayed  for.  would  be  entirely  out  of  proportion  to 
the  damage  which  the  plaintiff  will  sutfer  if  the 
preliminarT  writ  is  refused.  The  plaintiff  has  al- 
ready supplied  its  customers  with  the  digest  pub- 
lished by  it  for  18B2.  It  has  had  no  interference 
from  the  defendant,  and  it  cannot  be  maintained, 
therefore,  that  the  defendant's  diflrests  are  likely  to 
displace  any  of  the  plaintiff^s  dlfirests  or  entice  away 
any  of  the  plafntiff^s  customers. 

It  is  the  duty  of  the  court  in  all  theee  oases  to 
take  into  consideration  the  situation  of  both  par- 
ties, and  not  to  issue  the  writ  except  in  the  plainest 
oases,  where  the  result  will  be  irreparable  Injury  to 
the  defendant  without  corresponding  advantage 
to  the  plaintiff.  It  is  always  wiser,  in  such  oases, 
to  wait  for  the  final  proofs. 

In  Sargent  v.  Seagrave,  2  Curt.  C.  C.  568, 6Sr,  Judge 
Curtis  said:  **The  court  looks  to  the  particular  cir- 
oumstances  to  see  what  degrree  of  inconvenience 
would  be  occasioned  to  one  party  or  the  other  by 
grantinir  or  withholding  the  injunction.** 

In  MeNeiU  v.  WiUiams^UJuT.  844,  the  vloe-chan- 
oellor  said:  *yFhe  court  has,  of  .late  yean  especially, 
givGQ  great  weight  to  the  consideration  of  the 
question,  which  of  the  two  parties  to  the  dispute  is 
more  likely  to  suffer  by  an  erroneous  or  hasty 
Judgment  of  an  interlocutory  nature  against  them; 
and  to  the  consideration  also  of  the  very  possible 
If  not  probable  effect  which  an  injunction  may 
have  to  the  defendant's  prejudice  in  an  action.  [ 
have  in  this  case  to  weigh,  on  the  one  hand,  the 
snspioious  nature  of  the  defendant's  case,  for  sus- 
picious, I  oonteas,  upon  the  present  materials,  it 
appears  to  me  to  be,  and  the  probable  mischief 
from  not  interfering  at  present  in  bis  favor,  if  he 
should  ultimately  prove  to  k)e  right:  and,  on  the 
other  hand,  the  possibility— the  rational  possibil- 
ity—for I  am  unable  to  bring  myself  to  deny  the 
rational  possibility —tiiat  the  plaintiff  may  be  righL 
1  have  aliBo  to  <M>n8ider  the  mischief  generally  that 


may  be  done  by  interfering  in  this  stave  of 


the 
to 


cause  if  the  defendant  shall  ultimately  ap]_ 
be  right,  including  particularly  the  possibJe  preju- 
dice which  may  be  created  against  them  io  an  ac- 
tion by  the  exutenoe  of  an  injunction.  Upon  the 
whole,  I  think  the  ends  of  Justice  In  this  oase  will 
be  better  answered  by  abstaining  from  granting 
the  injunction  at  present.** 

In  BramweU  v.  HcUeomb^  8  HyU  ft  OL  780,  the 
chancellor  said:  ^It  is  obvious  that  It  is  the  interest 
of  both  parties  that  the  injunction  should  be  dis- 
solved: for  if,  in  consequence  of  piracy,  the  defend- 
ant is.  in  fact,  selling  the  plaintiff's  work,  the  plain- 
tiff will  have  the  profits  of  the  publioatioii:  but  if, 
on  the  contrary,  no  piraqv  has  oeen  committed,  a 
very  great  hardship  is  innieted  on  the  defendant.*' 

In  Spoaiswoode  v.  Clarke,  2  PhiL  Gh.  107,  the  fads 
were  in  many  respects  similar  to  those  in  the  caee 
at  bar.  The  chancellor  said:  **But  the  greatest  of 
aU  objections  is  that  the  oourt  runs  the  risk  of  do- 
ing the  greatest  injustice  in  oase  its  opinion  upon 
the  legfu  right  should  turn  out  to  be  erroneous. 
Here  is  a  publication  which.  If  not  Issued  this 
month,  will  lose  a  great  part  of  its  sale  for  the  en- 
suing vear.  If  you  restrain  the  part^  from  selling 
immediately  you  probably  make  it  Impoesible  for 
him  to  seU  at  all.    You  take  property  out  of  his 

Socket  and  give  it  to  nobody.  In  such  a  case,  if 
le  plaintiff  is  right,  the  court  has  some  means  at 
least  of  indemnifying  him,  by  making  the  defend- 
ant  keep  an  account;  whereas,  if  the  defendant  be 
right,  and  he  be  restrained,  it  is  utterly  impoesible 
to  give  him  compensation  for  the  loss  he  will  have 
sustained.  And  the  effect  of  the  order  in  that  event 
will  be  to  commit  a  great  and  irremediable  injury.'* 

See  also.  High  on  Injunctions,  I  1086:  Walker, 
Patents,  8  708;  Drone,  Gopyright,  pp.  617, 618. 

It  is  thought  that  the  plaintiff  will  be  full/  pro- 
tected if  its  copyrights  are  respected  in  the  future 
and  damages  are  paid  for  whatever  injury  it  may 
have  sustained  from  past  Inf  ringementa,  and  es- 
pecially so,  if  the  defendant  is  enjoined  from  aell- 
Ing  its  digests  to  new  customers  until  it  has  pcoved 
its  innocence  of  the  present  charge. 
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being  the  Tolume  claimed  by  complainant  to 
contain  pirated  matter  in  infringement  of 
^oomplainant's  copyright 

"  The  defendant  is  a  sabscriber  to  the  Tarions 
reports  of  complainant,  and  receives  them  in 
the  usual  weekly  parts,  and  in  these  publica- 
tions are  found  at  least  nine  tenths  of  the  opin- 
ions used  by  them  from  which  their  digest 
paragraphs  are  claimed  to  be  written.  These 
weekly  parts  are  distributed  on  their  receipt 
among  the  defendant's  several  editors  who  from 
these  pamphlets  write  the  digest  paragraphs 
which  appear  first  in  the  semi-monthly  parts 
^f  the  General  Digest  and  thereafter  in  the 
Annual. 

"From  the  testimony  of  the  defendant  it 
appears  that  its  digest  paragraph  writer,  when 
using  the  reporter,  has  before  him  in  his  work 
the  syllabus  and  preliminary  statement  pre- 
pared by  complainant,  the  same  being  directly 
followed  by  the  opinion,  and  that  without  re- 
ferring to  the  syllabus  in  any  manner  he  con- 
structs bis  digest  paragraph  from  the  opinion 
and  that  alone. 

"  Defendant's  publication  is  principally  the 
work  of  eight  editors,  who  have  each  been 
sworn  and  given  similar  testimony  to  the  effect 
that  they  had  instructions  never  to  consult  the 
beadnotes  of  other  publications,  unless  the 
same  were  made  by  the  court;  that  they  never 
used  in  any  way  the  beadnotes  of  complain- 
ant's publication,  and  some  of  them  that  they 
never  read  the  beadnotes  either  before  or  after 
they  bad  finished  their  work,  even  for  com- 
parison. One  of  the  editors,  however,  Mr. 
-Coffin,  in  his  deposition  stated  that  he  invari- 
ably read  the  syllabi  of  complainant  the  first 
thing,  but  he  made  no  use  of  them  in  his  work; 
and  Mr.  Qreenboot  that  he  sometimes  did  read 
Ihem  and  sometimes  not;  but  with  two  excep- 
tions, where  he  could  not  find  different  ex- 
pressions, he  never  made  use  of  complainant's 
neadnotes.  Another,  Mr.  Hill,  testified  that 
after  he  bad  formulated  hLs  beadnotes  he  some- 
times compared  his  work  with  complainant's 
for  curiosity  merely. 

"  These  editors  in  reply  to  questions  as  to  the 
average  amount  of  work  they  are  capable  of 
performing  in  a  day  in  writing  digest  para- 
graphs from  the  opinions  in  complainant's 
publications,  state  variously,  but  it  is  between 
twenty  and  forty  cases  in  a  day's  work;  Mr. 
Oreenhoot  testifying  that  he  averaged  between 
«ight  and  ten  in  an  evening's  work;  Mr.  Rich 
and  Mr.  Herrick  that  they  averaged  between 
thirty  and  forty  in  a  day,  and  Mr.  Haviland 
between  twenty  and  thirty  in  a  day.* 

"In  reply  to  this  line  of  testimony  complain- 
ant produces  as  many  editors  of  its  own  staff, 
who  testify  to  the  impossibility  of  doing  in  a 
day  the  amount  of  oridnal  paragraph  writing 
plumed  by  defendant^  editors.  Their  testi- 
mony shows  that  from  their  experience  the 
averafl;e  is  between  four  and  seven  cases  a  day, 
but  that  in  preparing  paragraphs  from  the 
beadnotes  of  their  own  reporters  for  use  in  the 
digest  th^  oould  then  do  between  thirty  and 

•To  demonstrate  their  abilltj  to  do  this  work  at 
the  rate  stated,  an  offer  was  made  of  an  actual  test 
of  work  hj  defendant's  editors  In  tho  presence  of 
tte  master,  and  under  such  conditions  as  he 
ttaooffht  i>roper  to  iinpose,  but  this  was  opposed  bv 
tbe  complainant,  and^the  master  did  not  allow  the 
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forty  cases  in  a  day.  Mr.  Appleton,  one  of  the 
complainant's  principal  editors,  testifies  that 
defendant's  editor  Greenhoot,  who  testified  that 
his  capacity  was  eight  to  ten  cases  in  an  even- 
ing's work,  when  employed  by  complainant  in 
ISSO  and  for  several  years  prior,  was  unable  to 
do  more  than  three  cases  in  a  day's  work  of 
eight  hours. 

"The  only  witness  produced  not  in  some 
way  connected  with  the  parties  was  Mr. 
Sickels,  the  New  York  Court  of  Appeals  re- 
porter, who  was  called  by  complainant.  In  a 
number  of  respects  he  substantiated  the  testi- 
mony of  complainant's  editors.  He  testified 
mainly  from  his  own  extensive  experience  as  a 
reporter,  stating  that  he  considered  himself  a 
rapid  worker;  that  he  averaged  in  reporting 
but  little  more  than  four  cases  a  day;  that  if  a 
digester  had  before  him  and  utilized  the  head- 
notes  of  other  writers  it  might  be  possible  to 
do  as  many  as  twenty  to  thirty  cases  in  a  day's^ 
work;  otherwise,  be  did  not  deem  it  possible  to* 
average  more  than  from  four  to  six  cases  in  a 
day. 

''With  these  facts  set  forth  complainant  in- 
troduces and  points  out  to  the  master  some  five 
hundred  paragraphs  taken  from  defendant's 
General  Digest  with  the  corresponding  para- 
graphs from  complainant's  reporters  and  di- 
gests from  which  it  is  claimed  defendant's 
paragraphs  are  pirated.  These  represent,  of 
course,  but  a  small  portion  of  the  complete 
work,  which  consists  of  some  thirty-eight  thou- 
sand digest  paragraphs,  and  complainant  in- 
sists that  many  more  can  be  presented,  but  that 
it  is  unable  to  do  so  within  the  time  limited » 
and  the  examples  famished  are  sufficient  to 
show  for  the  purposes  of  this  motion. 

"The  master  has  examined  with  much  labor 
and  care  all  the  opinions  from  which  these  head- 
notes  have  been  taken  and  made  comparison 
with  beadnotes  of  the  same  cases  wherever 
they  have  since  been  made  by  official  reporters. 

"The  identity  between  the  paragraphs  of 
most  of  the  examples  on  first  inspection  is,  in- 
deed, remarkable.  When  taken  in  connection 
with  the  opinions,  however,  some  are  found  to 
be  simply  direct  questions  therefrom;  some  in 
which  a  portion  are  quotations  from  the  opin- 
ion and  the  original  work  is  entirely  different, 
and  some  expressing  in  similar  terms  ana 
phrases  quite  a  different  idea.  Such  cases 
where  there  is  nothing  else  indicating  piracy 
the  master  has  first  endeavored  to  eliminate. 

"The  cases  in  which  errors  have  been  copied, 
of  which  there  are  a  number,  are,  as  a  rule, 
sufficient  unto  themselves  as  a  proof  of  piracy. 

"The  cases  in  which  clearly  original  lan- 
guage and  construction  are  followed — not 
phrases  and  modes  of  expression  common  to 
every  digester,  but  such  original  language  or 
construction  that  it  does  not  seem  that  two  re- 
porters separately  digesting  the  same  opinion 
could  possibly  use  with  such  marked  similar- 
ity—these there  has  been  no  hejBitancy  in  re- 
porting. 

"In  a  number  of  cases  it  seems  as  though  de- 
fendant's digester,  after  reading  the  beadnotes 
of  the  reporter,  had  gone  through  the  opinion 
to  see  if  die  wording  of  the  headnote  was  to  be 
found  therein.  If  it  were  found  there,  even  in 
disconnected  phrases,  he  used  it  also,  making 
use  of  the  original  labor  of  selection  and  ar. 
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rangement.  If  the  lan^ruage  were  Dot  tbere 
in  hate  verba,  he  employed  synonyms,  and,  if 
necessary,  resorted  to  rearrangement  and  trans- 
position. 

"In  many  instances  reported  the  paragraphs 
are  practically  yertmtim  copies,  and  It  seems  as 
though  rearrangement  has  been  resorted  to  to 
mnke  the  paragraphs  comply  with  the  different 
theories  on  which  the  two  digests  are  based, 
complainant  using  the  concrete  method,  en- 
deavoring to  express  the  actual  point  decided 
with  reference  to  the  actual  facts,  so  as  to  dis- 
tinguish a  case  from  others,  while  defendant 
uses  the  abstract  method,  giving  the  principle 
of  law  decided  and  endeavoring  to  make  It 
general. 

"Tliat  this  cause  is  an  anomaly ]in  copyright 
litigation  is  in  some  respects  true,  but  the  con- 
ten  i  ion  that  subsec^uently  the  case  of  Muera  ▼. 
CaUagfuin  in  no  wise  furnishes  a  precedent  for 
.its  determination  can  hardly  be  sustained.  In 
some  respects  the  cases  are  analogous,  and,  in  so 
far  as  they  are,  a  precedent  is  certainly  fur- 
nished. In  both  cases  complainant's  publica- 
tions are  used  by  defendant  in  editing  or  di- 
gesting; in  both  defendant's  editors  state  their 
work  to  be  independent;  in  both,  in  the  ma- 
jority of  cases,  there  is  the  appearance  of 
independent  labor  without  regard  to  com- 
plainant's work,  yet  In  both  it  is  apparent  that 
complainant's  work  has  been  used,  and,  in  some 
instances,  words  and  sentences  copied  without 
change;  in  others  changed  in  form  only. 
Judge  Drummond,  in  his  opinion  (6  Fed.  Rep. 
726),  afterwards  concurred  in  by  the  Supreme 
Court,  says:  'The  conclusion  is  irresistible 
that,  for  a  large  portion  of  the  work  performed 
in  behalf  of  the  defendants,  the  editors  did  not 
resort  to  original  sources  of  information,  but 
obtained  that  information  from  the  volumes  of 
Mr.  Freeman  (the  complainant).  Undoubtedly 
it  was  competent  for  an  editor  to  take  the  opin- 
ions of  the  Supreme  Court,  and  possibly  from 
the  volumes  of  Mr.  Freeman,  and  make  an 
independent  work;  bat  it  is  always  attended 
witii  great  risk  for  a  person  to  sit  down,  and 
with  the  copyright  of  a  volume  of  law  reports 
before  him,  undertake  to  make  an  independent 
report  of  a  case.  It  Is  not  difficult  to  do  this, 
going  to  the  original  sources  of  information — 
to  the  decisions  of  the  court,  the  briefs  of 
counsel,  the  records  on  file  in  the  clerk's 
office— without  regard  to  the  regular  volumes 
of  reports.  Any  one  who  has  tried  it  can  easily 
understand  the  difference  between  the  head- 
notes  of  two  persons,  equally  good  lawyers,  and 
equally  critical  in  the  examination  of  an  opin- 
ion, where  they  are  made  up  independent  of 
each  other;  and,  bearing  in  mind  this  fact,  it 
seems  to  be  beyond  controversy  that,  although 
in  many,  and  perhaps  most,  instances  there  is 
a  very  considerable  difference  between  the 
headnotes  of  the  defendant's  volumes  and 
those  of  the  plaintiff,  the  latter  have  been  used 
in  the  preparation  or  those  of  the  former.' 

"  The  simple  question  for  the  master  is,  Are 
these  di<rest  paragraphs  presented  the  work  of 
independent  labor  or  not? 

"  There  is  little  doubt  but  that  in  almost 
every  instance  defendant's  digester  read  the 
opinion,  and  there  is  no  testimony  to  the  con- 
trary, and  it  may  be  that  defendant's  digesters 
are  more  rapid  workers  than  complainant's,  or 
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that  one  may  construct  more  original  digest 
paragraphs  than  syllabi  in  a  given  time;  out 
that  many  of  complainant's  paragraphs  have 
been  more  or  less  utilized  by  some  of  defend- 
ant's d  i^esters  cannot  be  s ainsaid.  Neither  can 
it  be  said  that  both  parties  have  gone  to  the 
same  sources  of  information  in  the  same  wnae 
that  the  expression  is  generally  used. 

'*  No  fair-minded  person  can  compare  the 
headnotes  in  pamphlet  No.  12,  of  Volume  29, 
Pacific  Reporter  (and  tbere  are  other  like 
cases),*with  the  dig![?st  paragraphs  made  by  de- 
fendant's editor  from  the  opinions  in  this  num- 
ber, and  published  in  the  General  Digest,  and 
doubt  for  a  moment  piracy,  and  particularly 
when  the  digester  had  before  him  headnotea 
already  prepared,  even  when  his  testimony 
ffoes  to  show  that  no  use  has  been  made  of  the 
headnotes. 

"  It  is  claimed  by  defendant  that  Ita  work  l» 
the  result  of  independent  labor,  and  that  the 
resemblances  are  simply  innocent  coincidences. 
In  some  of  the  examples,  perhaps,  this  is  so;  ia 
others,  certainly,  it  is  not;  and  the  master's  re- 
port sets  out  in*  detail  such  cases  that  seem  to 
be  from  themselves,  in  connection  with  the  va- 
rious opinions,  clearly  cases  of  piracy.  In 
some  cases  where  doubt  has  arisen  as  to  the 
possibility  of  the  work  having  been  performed 
without  reference  to  complainant's  head  notes, 
this  being  a  preliminary  and  not  a  final  hear- 
ing, defendant  has  been  given  the  benefit  of  the 
doubt 

"  It  is  the  duty  of  the  master  to  report  the 
facts  and  to  identify  such  of  the  paragraphs 
presented  to  him  as  appear  to  have  infrinffed 
the  copyright.  It  does  not  seem  to  be  wiiSin 
the  province  of  the  master  to  go  further  than 
this,  though  the  briefs  suggest  it^  and  it  seems 
that  the  report  presented  herewith  fulfills  all 
the  requirements. 

"  May  22,  1893. 

"W.  S.Doolittle, 

Master.* 

Mr.  Rowland  Cos,  for  complainant: 

Defendants  entered  our  field  and  took  our 
grain  and  ground  it  into  flour. 

As  any  separation  of  that  which  they  own 
from  that  which  they  have  stolen  is  impossible* 
their  book  from  cover  to  cover,  is  piratical. 

When  the  bill  of  complaint  was  filed  de- 
fendant answered  unreservedly,  without  the 
semblance  of  caution,  that  in  no  form  or  nian- 
ner  had  it  been  guilty  of  piracy. 

An  examination  of  the  master's  report  will 
satisfy  the  court  that  concerning  the  charge  of 
piracy  there  is  not  the  beginning  of  any  room 
for  difference  of  opinion. 

"If,"  said  Vice-chancellor  yfoQ^  "the  de- 
fendant had  absolutely  denied  having  received 
any  assistance  from  the  plaintiff's  work,  the 
court  would  have  had  a  plain  course,  the  ani* 
tnvefurandi  being  made  out," 

Drone.  Copyright,  408,  and  cases  cited. 

The  defendant,  in  its  purpose  to  save  labor 
and  expense  by  the  use  of  our  publications^ 


*Numl)er  12  of  volume  29  PaoMo  Beporter 
one  of  a  small  number  of  books  which  oontalned 
most  of  the  oases  In  which  Jofrlngemeots  were 
found,  and  which  durinar  a  time  of  extra  hurry 
were  sent  to  be  dl^eeted  oj  persons  at  a  dlsanoeL 
and  who  were  not  on  the  reg olar  editorial  staff  oi 
defendant.— [Bd,] 
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did  not  intend  to  copy  a  single  original  word 
therefrom.  Probably  it  did  not  intend  to  rec- 
ognize Uie  conceptions  of  complainant's  editors 
as  foand  in  their  coinpositiona.  It  may  even 
be  true  that  defendant's  editors  studiously  en- 
deavored to  avoid  the  adoption  of  what  they 
considered  complainant's  original  matter. 
Their  object,  the  theory  of  their  scheme,  oon- 
lemplated  the  appropriation  of  neither  words, 
nor  ideas,  which  were  original  with  complain- 
ant. 

A  digest  is  nothing  more  than  an  index, 
which  IS  accurate  or  inaccurate  to  the  extent 
that  it  hits  or  misses  the  operation  of  the  judi- 
cial mind. 

The  ideas,  propositions,  and  suggestions  of 
every  opinion  are,  being  understcMd,  necessa- 
rily the  same  to  every  mind.  The  court 
reaches  a  conclusion,  and  the  conclusion  is  the 
same  thing  to  all  men.  When  it  is  embodied  in 
a  headnote,  there  is  no  original  thought  of  any 
iLind.  The  reporter  simply  formulates  a  state- 
ment or  definition  of  the  conclusion.  The 
thought  that  is  back  of  his  headnote,  the  idea 
which  he  clothes  in  words,  is  always  and  under 
«I1  conditions  a  matter  of  public  right. 

In  this  way  a  digest  is  neither  more  nor  less 
than  a  road-book  or  directory;  and  as  far  as 
the  defendant  made  use  of  the  same  ideas  that 
we  did,  apart  from  its  omission  to  seek  and 
find  for  itself,  it  committed  no  wrong. 

The  defendants  received  each  week  ten  of 
complainant's^  publications.     [Reporters.  ] 

These  numbers  the  defendanta  received  and 
used.  They  did  not  use  them  for  the  purpose 
of  reproducing,  in  disguised  form,  the  touch 
and  finish,  which  constitute  the  personal  equa- 
tion of  their  contents.  They  used  them  mere- 
ly to  save  time  and  labor,  to  save  themselves 
the  necessity  of  eoing  to  the  original  sources  of 
Information,  and  to  reduce  the  outlay  of  time 
«nd  thought  which  the  task  before  them,  if 
honestly  executed,  involved, 

Their  use  was  of  the  most  comprehensive 
character. 

They  used,  in  brief,  every  copy-righted  part 
of  every  copy-riehted  number  [Keporter]  as  it 
came  to  them,  and  all  these  things  they  used 
for  the  purpose  of  producing  a  b^k  [Digest] 
which  would  compete  in  the  market  and  take 
the  place  of  our  book.     [Digest] 

From  the  language  of  the  opinions  they  took 
whatever  they  saw  fit  on  the  assumption  that 
there  was  no  possible  impropriety  in  their  do- 
ing sa 

The  general  test  of  piracy  is  the  same  as  in 
the  case  of  compositions  wholly  orif>inal.  The 
principle  is  well  established  that  the  later 
compiler  can  escape  the  penalty  of  piracy 
only  by  going  to  the  common  sources  for  ma- 
terials and  information,  and  producing  a  work 
by  his  own  labor. 

Drone,  Copyright,  417. 

All  original  materials  from  which  maps  are 
made  are  open  to  all.  But  no  one  has  the 
right  to  avail  himself  of  the  enterprise,  labor, 
«nd  expense  in  the  ascertainment  of  those  ma- 
terials, and  the  combining  and  arrangement  of 
them,  and  the  representing  them  on  paper. 

Farmer  r.  Calvert  Lithographing,  Engrath 
^nff^  Map  Ptib.  Oo.  1  Flipp.  223. 

The  defendant  has  been  most  completely 
mistaken  in  what  he  assumes  to  be  his  right  to 
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deal  with  the  labor  and  property  of  others. 
In  the  case  of  a  dictionary,  map,  guide-book, 
or  directory,  when  there  are  certain  common 
objects  of  information  which  must,  if  described 
correctly,  be  described  in  the  same  words,  a 
subsequent  compiler  is  bound  to  set  about  do- 
ing for  himself  that  which  the  first  compiler 
has  done. 

He  is  not  entitled  to  take  one  word  of  the 
information  previously  published  without  in- 
dependently working  out  the  matter  for  him- 
self so  as  to  arrive  at  the  same  result  from  the 
same  common  source  of  information;  and  the 
only  use  he  can  legitimately  make  of  a  pre- 
vious publication  is  to  verify  his  own  calcula- 
tions and  results  when  obtained. 

"The  defendant  could  not  take  a  single  line 
of  the  plaintiff's  directory  for  the  purpose  of 
saving  himself  labor  and  trouble  in  getting  his 
information." 

Kelly  V.  Morris,  L.  R.  1  Eq.  701. 

The  later  compiler  of  a  rival  publication 
must  go  to  the  common  sources  for  materials, 
and  his  composition  must  be  the  product  of  his 
own  labor.  If,  to  a  material  extent,  he  copies 
from  the  protected  work,  or  appropriates  the 
results  there  found,  it  is  piracy. 

Drone,  Copyright,  p.  894,  and  nnmerous 
cases  cited. 

In  all  cases,  he  must  obtain  the  information 
at  bis  own  expense  and  by  his  own  labor,  in- 
dependently of  the  copyrighted  work  which 
may  be  used  only  as  a  guide. 

Drone,  Copyright,  p.  896;  Banks  t.  Me- 
Dimtt,  18  Blatchf.  166. 

Where  there  has  been  an  intermingling  of 
that  which  is  lawful  with  that  which  is  un- 
lawful, in  such  a  way  that  the  two  cannot  be 
separated,  the  wrongdoer  will  be  made  to  bear 
the  consequences  of  his  act  and  the  whole  book 
will  be  treated  as  a  piracy. 

Story,  Bailm.  t  40;  2  Bl.  Com.  205;  Mate- 
man  V.  T^,  2  Russ.  885;  Callaghan  r. 
Myers,  128  U.  8.  666,  82  L.  ed.  562. 

There  can  be  no  doubt  that  by  using  type  of 
different  sizes  an  examination  of  the  opinion 
was  greatly  facilitated.  The  particular  ar- 
rangement represented  complainant's  labor  and 
outlay,  and  is  protected  by  the  law  of  copy- 
right 

It  is  not  material  to  inquire  to  what  extent 
the  defendant  availed  itself  of  the  subject  of 
the  copyrights.  That  which  was  copyrighted 
to  some  extent  assisted  the  defendant  in  every 
paragraph  it  made. 

Myers  v.  Callaghan,  5  Fed.  Rep.  788. 

The  things  done  by  complainant  in  connec- 
tion with  its  publications  supplemented  and 
added  to  and  gave  a  new  character  to  the  orig- 
inal sources  of  information.  The  crude  metal 
was  molded  into  an  eflScient  tool.  The  iron 
was  shaped  to  form  a  hammer,  and  was  pro- 
vided with  a  handle.  The  defendant  had  the 
right  to  go  to  the  public  mine  where  the  iron 
was  found,  and  take  at  will;  but  it  took  our 
hammer — took  it  by  the  handle  in  its  hand, 
and  used  it. 

If  we  accept  the  statements  of  the  defend- 
ant audits  editors— that,  using  our  publica- 
tions, tiiey  were  able  to  digest  thirty  or  more 
cases  a  day — and  the  statements  of  complain- 
ant and  its  editors  that  working  as  they 
worked,  from  original  sources,  only  five  or  six 
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cases  a  day  could  be  disposed  of— there  Is  no 
escape  from  the  coDclusioD  that  the  things 
which  represented  our  labor  and  outlay,  and 
-which  were  covered  by  our  copyrights,  were 
used  by  the  defendant. 

The  doctrine  which  is  involved  is  not  unlike 
that  applied  in  Falk  v.  UoweU.  87  Fed.  Rep. 
202;  Senumaeh^Y.  Scfiwencke,  25 Fed.  Rep.  466. 

The  defendant  has  been  guilty  of  piracy, 
and  it  has  used  the  copyrighted  publications 
and  by  usinff  them  it  has  accomplished  what 
was  impossible  by  using  the  original  sources. 
It  has  had  the  profit  and  advantage  of  our 
labor  and  outlay;  but  it  challenges  us  to  point 
out  exactly  and  in  detail  just  what  it  has  stolen. 
It  is  in  possession  of  the  fruits  of  our  labors. 
It  got  for  nothing  what  cost  us  many  thou- 
sands of  dollars  and  years  of  industry  and  it 
got  it  by  using  our  copyrighted  publications. 

Callaghan  y.  Myen,  128  U.  S.  666,  82  L. 
ed.  662. 

As  soon  as  piracy  is  established  the  anuaw 
shifted  and  the  pirate  is  called  upon  to  ex- 
plain, and  unless  he  solves  the  difficulty  the 
presumption  is  that  all  he  has  done  is  the  work 
of  a  pirate  and  to  be  condemned  as  such. 

Drone,  Copyright,  p.  428. 

The  defendant  employed  its  editors  to  work 
"by  the  case."  It  laid  complainant's  syllabi 
open  before  them.  The  presumption  is  that  it 
knew  the  character  of  those  it  employed.  In 
brief,  it  selected  **a  negligent  agent"  and  fur- 
nished him  with  the  tools  which  would  make 
his  negligence  a  sure  source  of  injury  to  the 
complainant.  And,  when  the  "negligent 
agent"  is  convicted,  it  refuses  to  make  any 
enort  to  segregate  his  piratical  paragraphs;  in 
effect  insisting  upon  using  them.  Under  such 
circumstances,  lis  conduct  admits  of  no  justi- 
fication, and  all  that  it  has  done  must^be  con- 
demned. 

EeUy  V.  Iforria,  L.  R.  1  Eq.  702. 

In  view  of  common  errors  the  presumption 
is  against  the  book  that  contains  them. 

Drone,  Copyright,  p.  429. 

When  a  considerable  number  of  passairesare 
proved  to  have  been  copied  by  the  copying  of 
the  blunders  in  them,  other  passages  which  are 
the  same  with  passa^  in  the  original  book 
must  be  presumed  prima  facie  to  1^  likewise 
copied,  tnough  no  blunders  occur  in  them. 

Matoman  v.  Tegg,  2  Russ.  804. 

The  law  by  which  the  case  is  governed  is 
expounded  by  the  Supreme  Court  in  CaUaghan 
T.  Myer%,  128  D.  S.  617,  82  L.  ed.  550. 

Mr.  Peyton  Boyle*  Vice-President  of  com- 

Slainant,  also  filed  a  brief,  of  which  thefollow- 
3g  is  an  abstract: 

Defendant's  Digest  was  published  in  combi- 
nation with  a  series  of  selected  cases  to  be  used 
as  a  substitute  for  complainant's  "National 
Reporter  System." 

In  nearlv  every  iDstance'a  digest  of  a  set  of 
reports  is  intended  to  be  used  as  a  key  to  such 
reports.  The  digest  in  such  case  facilitates 
the  use  and  stimulates  the  sale  of  the  reports, 
and  is  a  direct  benefit  to  the  owner  of  the  re- 
ports. In  this  case  defendant's  digest  is  not 
intended  to  be  used  as  a  key  to  the  reporters 
digested,  but  to  be  used  as  a  substitute  for 
those  reporters.  In  order  to  effect  this  pur- 
pose, defendant's  digest  is  published  in  com- 
bination with  defendant's  reports  of  selected 
cases,  known  as  the  Lawyers  Reports  Anno- 


!  tated,  which  digest  and  reports  oonstitate  in 
their  entirety  a  single  reporting  scheme  or 
system  of  current  reports  and  digests. 

The  Lawyers'  Reports  Annotated  report  all 
the  '^generally  valuable"  cases  in  full,  and  the 
Digest  gives  abstracts  ("safe  for  citation  with- 
out full  report")  of  all  the  cases  reported  by 
complainant.  'This  system  is  as  comprehensive 
in  its  scope  as  the  "National  Reporter  System,'* 
though  less  full  in  detail. 

The  system  of  the  defendant,  as  in  the  case 
of  the  complainant,  is  also  published  in  the 
first  instance  in  pamphlet  parts,  and  in  most 
instances  in  advance  of  the  publication  of  the 
official  reports. 

It  is  clear  from  the  reasoning  in  Sweet  v. 
Benning,  16  C.  B.  482,  that  a  digest  infringes 
the  copyrights  of  the  reports  digested,  when, 
as  in  this  case,  it  is  published  in  a  form  which 
renders  it  an  effective  substitute  for  such  re- 
ports. 

Mr,  William  F.  Cog^swell  for  the  de- 
fendant. 

Dcfendanti  having  substituted  new  para- 
graphs for  those  condemned  by  the  master 
immediately  upon  the  filing  of  his  reix>rt. 
counsel  for  defendant  confined  his  argument 
to  the  public  right  to  use  published  opinions, 
and  to  defendant's  fair  use  of  complainant*^ 
publicatioDS,  in  digesting,  without  attempting 
to  controvert  the  mast^s  finding  of  8d8  in- 
fringing  paragraphs. 

Coxe»  f/.,  delivered  the  followine  opinion: 

It  must  be  regarded  as  settled  law  in  the 
United  States  that  an  author  has  no  exclusive 
property  in  a  published  work  except  under 
some  act  of  congress,  and  then  only  when  he 
complies  with  the  provisions  of  the  act. 
Wheaton  v.  Peters,  88  D.  S.  8  Pet.  693,  8  L. 
ed.  756;  Banks  v.  Manchester,  23  Fed.  Rep.  143, 
affirmed  128  U.  S.  244, 252,  82  L.  ed.  425.  429. 

A  reporter  can  have  no  copyright  in   the- 
opinions  delivered  by  the  court  or  in  the  syl- 
labi prepared  by  the  judges.      Wheaton  v. 
Peters,  and  Banks  v.  Manchester,  svpra;  BankB^ 
V.  West  Pub.  Go.  27  Fed.  Rep.  60;  Noah  t.  Za- 
thrap,  142  Mass.  29. 

A  reporter  may  acquire  a  valid  oopyrigrht 
for  the  head  notes,  footnotes,  tables  of  cases. 
indexes,  statements  of  facts  and  abstracts  of 
the  arguments  of  counsel,  where  these  are  pre- 
pared by  him  and  are  the  result  of  his  labor 
and  research.  So  he  may  have  a  copyright 
for  a  digest  or  synoposis  of  Judicial  decisions 
and  the  selection  and  arrangement  of  cases  re- 
lating to  a  particular  branch  of  the  law.  The- 
copyright  protects  only  the  original  work  of 
the  reporter.  Myers  v.  Callaghan,  5  Fed.  Hep. 
726,  10  Biss.  139,  20  Fed.  Rep.  441,  afBrmed. 
GaUaghan  v.  My&rs,  128  U.  S.  617.  32  L.  ed. 
650;  OonneetictU  v.  Qauld,  34  Fed.  Rep.  819; 
Oray  v.  Russell,  1  Story,  C.  C.  11;  Davidson  v. 
Wheelock,  27  Fed.  Rep.  61;  Drone,  Copyright, 
159,  160. 

The  compiler  of  a  digest  has  no  monopoly 
of  the  opinions,  decisions,  and  syllabi  pre- 
pared by  the  courts  and  judges,  even  though 
he  has  previously  published  them  in  copy- 
righted pamphlets.  'These  opinions,  decisions, 
and  syllabi  are  free  alike  to  all  digesters.  But 
when  notes  suitable  for  use  in  a  digest  have 
been  prepared  from  these  common  sources  of^ 
information  and  properly  secured  by  copy-- 
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rigfatfl  a  tabseqaent  coni|)l1er  in  the  same  field 
is  not  permitted  to  avail  himself  of  tliis  original 
work  aod  save  time  and  labor  for  himself  by 
copyinn:  from  the  property  of  others.  He  may 
use  the  copyrighted  matter  as  a  guide  in  the 
preparation  of  his  own  work  to  verify  its  ac- 
curacy, or  detect  errors,  omissions  or  other 
faulty  hot  in  all  other  respects  he  must  inves- 
tigate  for  himself.  He  mav  take  the  original 
opinions  and  prepare  from  them  hia  own  notes, 
"but  he  cannot  exclusively  and  evasively  use 
those  already  collected  and  embodied  bv  the 
skill  and  industry  and  expenditures  of  an- 
other." Banks  v.  MelHvitt,  18  Blatchf.  163. 
and  cases  cited;  QrayY.  Eusiell,  iupra;  Drone, 
Copyright,  p.  894. 

Where  the  pirated  portions  can  be  sepa- 
rated from  the  portions  not  subject  to  criticism 
tbe  injunction  should  go,  not  against  the  entire 
work,  but  against  the  infringing  portions.  The 
doctrine  of  * 'con  fusion  of  goods"  which  has 
sometimes  been  invoked  to  suppress  an  entire 

gublication  is  not  applicable  where  the  inf  ring- 
)g  portions  cannot  be  pointed  out  and  sepa- 
rately condemned.  Banks  v.  MelHmtt,  svpra; 
Lawrence  v.  Dana,  4  Cliff.  1,  84,  85;  Matoman 
V.  Tegg,  2  Buss.  885;  Oreene  v.  Bishop,  1  Clilf. 
186, 203;  LitUe  v.  Oatiid,  2  Blatchf.  166,  186; 
Story  V.  Eolcombe,  4  McLean,  806;  List  Pub,  Co. 
V.  KeUer,  80  Fed.  Rep.  772;  Farmer  r.  Elstner, 
83  Fed.  Rep.  494;  Drone,  Copyright,  pp.  627, 
580. 

Apply  these  principles  to  the  case  at  bar. 

The  complainant  has  valid  copyrights  for 
the  original  work  prepared  by  its  editors  and 
publisbed  in  the  various  pamphlets  composing 
its  systems  of  reports. 

The  opinions  of  the  judges  and  the  syllabi 
prepared  by  them  are  not  covered  by  the  com- 
plainant's copyrights  and  these  the  defendant, 
considering  the  matter  from  a  purely  lesral 
point  of  view,  had  a  perfect  right  to  use.  The 
defendant  had  a  riirht  to  copy  tbe  opinions,  de- 
cisions, and  syllabi  prepared  by  the  court  from 
tbe  complainant's  publications,  or  from  any 
other  source,  and  use  them  preciselyu  as 
other  matter  which  is  free  to  the  public.  The 
defendant  could  lawfully  prepare  notes,  ab- 
stracts, and  paragraphs  from  these  free  sources 
of  information,  collect  them  and  publish  them 
in  a  digest  of  its  own.  In  doing  this  its  edi- 
tors hiui  no  right  to  avail  themselves  of  the 
complainant's  original  work.  They  were  for- 
bidden not  only  from  copying  the  work  of  the 
complainant's  editors,  but  also  from  using  that 
work  in  any  way  to  give  them  suggestions  or 
to  lighten  their  labors.  In  short,  they  were 
not  at  (liberty  to  appropriate  directly  or  indi- 
rectly the  matter  which  the  complainant  has 
protected  by  copyrights. 

The  master  to  whom  the  question  of  infringe- 
ment was  referred  has,  with  great  diligence, 
compared  the  suspected  paraf^'aphs  pointed 
out  by  the  complainant  with  the  alleged  cor- 
responding paragraphs  in  the  copyrighted 
works  ana  has  reported  three  hundred  and 
three  instances  of  piracy. 

The  court  has  examined  the  master's  report 
sufficiently  to  be  convinced  that  it  is  a  con- 
servative report  and,  without  reviewing  his 
work  in  detail,  accepta  it  as  establishing  the 
fact  that  the  above  number  of  paragraphs  in- 
fringe. 
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Ab  the  defendant's  digest  contains  abou^- 
thirty-eight  thousand  paragraphs  the  infringe- 
ment thus  established  is  considerably  less  than^ 
one  per  cent  At  the  trial  for  the  first  time- 
complainant  presented  some  seven  hundred  ad- 
ditional paragraphs  which  it  asserted  to  be  in- 
fringements. Assuming  as  to  tbese  that  the- 
same  proportion  of  pirated  paragraphs  should 
be  established  as  in  those  submitted  to  the 
master,  still  the  infringing  matter  would 
amount  to  less  thao^lhree  per  cent.  In  thia- 
connection  it  should  be  remembered  that  the 
complainant  has  had  the  defendant's  book  in 
its  possession  for  two  years.  Aa  the  result  of 
two  years'  examination,  assuming  that  the 
court  should  find  with  the  complainant  upon 
every  one  of  the  paragraphs  pointed  out  by  it 
as  infringing  its  copyrights  the  total  pirated 
matter  would  amount  to  less  than  four  per 
cent.  It  must,  of  course,  be  conceded  that  a 
large  part  of  the  defendant's  book,  having 
been  compiled  from  other  publications  and 
from  syllabi  prepared  by  the  courts,  is  not 
covered  by  the  complainant's  copyrights^ 

The  situation  then  is  this : 

Matter  proved  to  be  piratical  about  fiy^ 
eighths  of  one  per  cent. 

Other  designated  matter,  alleged  to  be  pirat- 
ical, between  one  and  two  per  cent 

Matter  not  affected  by  the  complainant'^ 
copyrights  about  twenty-eight  per  cent 

Regarding  tbe  remaining  portions  of  the- 
work, — about  seyenty  per  cent, — no  direct 
proof  is  offered. 

The  defendant  contends  that  this  seventy 
per  cent  must  be  presumed  to  be  innocent  until 
proved  to  be  guUty.  The  complainant,  on  the 
contrary,  insists  that  it  must  be  presumed 
fraudulent  from  the  proof  already  adduced. 

The  complainant  argues  that  the  defendant'^ 
editors  had  the  copyrighted  books  before  them 
when  they  prepared  their  digest  paragraphs; 
that  they  are  shown  to  have  done  five  times 
more  work  than  other  editors  engaged  in  like 
occupation;  that  they  are  proved  to  have  pirated 
three  hundred  and  three  paragraphs  and  the 
presumption  is  that  the  entire  book  is  so  tainted 
with  fraud  that  it  should  be  suppressed. 

The  court  is  of  the  opinion  that  in  a  work 
like  a  digest  which  has  the  general  character- 
istics of  a  directory,  an  index  or  a  road-book, 
where  each  paragraph  is  separate  and  distinct 
from  every  other  and  can  be  removed  without 
in  any  way  destroying  tbe  effect  of  the  remain- 
ing paragraphs,  it  would  be  establishing  a 
most  dangerous  precedent  to  condemn  the  en- 
tire work  when  less  than  one  per  cent  is 
proved  to  be  piratical.  This  would  be  substi- 
tuting conjecture  for  proof  and  in  a  case,  too, 
where  the  proof  is  accessible. 

Where  infringement  exists  in  copyright 
cases  it  is  usually  susceptible  of  proof.  There 
are  always  some  indications  which  disclose  the 
presence  of  the  pirate.  The  court  does  not 
understand  that  this  is  denied,  but  it  is  said 
that  it  will  consume  a  decade  to  examine  and 
compare  all  the  remaining  paragraphs  and  that 
the  complainant  should  not  be  required  to  en- 
ter upon  such  task. 

Bluntly  stated  the  proposition  isl  this:    A 
party,  upon  whom  the  onus  probandi  rests,  is- 
entitled  to  a  decree  for  the  entire  relief  de- 
manded if,  instead  of  proving  his  case,  he- 
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proTee  a  part  aud  convinces  the  court  that  it 
will  be  difficult  to  prove  the  rest. 

Were  this  the  case  of  an  ordinary  book  like 
«  history  or  a  novel  and  the  court  were  con- 
vinced that  though  disguised  the  plot  and  plan 
of  the  work  had  been  appropriated  and  the 
characters  reproduced,  though  under  different 
names,  there  would  be  no  hesitation  in  con- 
demning the  entire  work. 

Here,  on  the  other  hand,  there  is  no  connec- 
tion whatever  between  the  pirated  paragraphs 
and  the  paragraphs  which  are  the  result  of 
original  and  honest  labor.  The  former  can  be 
removed  and  the  complainant's  rights  protected 
and  without  depriving  the  defendant  of  the 
fruits  of  the  work  which  is  fairly  its  own.  It 
is  not  a  case  where  the  doctrine  of  "confusion 
of  goods"  is  applicable  because  the  complain- 
ant's goods  can  be  separated  from  the  defend- 
ant's; it  will  take  time,  but  it  can  be  done. 

If  the  complainant  is  given  the  sweeping  de- 
cree asked  for  the  defendant  will  be  prevented 
from  publishing  even  the  twenty-eight  per 
•cent  of  matter  to  which  the  complainant  does 
not  pretend  to  lay  claim.  If  the  defendant 
should  eliminate  from  its  work  everv  paragraph 
which  the  complainant  has  pointed  out  as  in- 
fringing, the  remaining  thirtysiz  thousand 
paragraphs  could  not  be  sold  by  the  defendant 
Indeed,  should  the  defendant  issue  a  new  edi- 
tion with  every  paragraph  eliminated  which 
Las  been  designated  as  open  to  the  slightest  sus- 
picion of  piracy  it  would  still  be  under  the  ban 
of  such  a  decree.  The  court  cannot  believe 
that  such  a  decree  would  be  just. 

Though  the  defendant,  through  some  of  its 
editors,  has  been  guilty  of  inequitable  conduct 
in  appropriating  to  its  use  the  result  of  the 
•complainant's  labors  the  punishment  it  should 
receive  should  not  be  out  of  all  proportion  to 
the  offense.  To  charge  the  defendant  with 
thirty-eight  thousand  piracies  because  it  is 
shown  to  be  guilty  of  three  hundred  and  three 
is  pushing  the  law  of  presumptive  evidence  far 
in  advance  of  any  reported  case. 

Equity  seems  to  demand  that  the  defendant 
be  permitted  to  use  what  is  honestly  its  own 
and  restrained  from  using  what  it  has  taken 
from  the  complainant  By  such  a  decree  the 
rights  of  all  will  be  preserved. 

The  learned  counsel  for  the  complainant 
argue  the  cause  as  if  the  defendant  was,  in  ef- 
fect, reproducing  the  copyrighted  pamphlets 
•of  the  complainant  and  was  endeavoring  to 
supersede  and  supplant  these  publications.  It 
is  thought  that  Ruch  is  not  the  case.  The  de 
fendant  does  not  publish  reports,  except  of 
selected  cases,  and  the  bill  does  not  charge 
that  these  infringe  the  complainant's  copy- 
rights. The  book  with  which  the  defendant's 
digest  actually  competes  is  the  complainant's 
•digest  which  is  issued  after  the  defendant's. 

The  defendant's  digest  in  no  way  supplants 
the  copyrighted  reports.  Indeed,  by  advertis- 
-ing  them  extensively,  it  would  seem  that  it 
must  assist  in  extending  their  sale. 

It  appears  to  the  court  that  this  is  an  import- 
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ant  distinction  which  should  not  be  loat  sight 
of.  It  is  not  a  case  where,  as  in  Callaghan  and 
Myers,  the  defendant's  books  were  published 
in  order  that  they  might  be  substituted  for  the 
complainant's  books;  where  the  paging,  order 
of  cases,  statements  of  facts,  etc.,  were  intended 
to  be  similar.  In  short  it  is  not  a  case  where 
in  every  volume  there  are  unmistakable  indicia 
that  the  defendant  worked  from  the  copy- 
righted portions  of  the  complainantTs  volume 
and  intended  to  produce  an  almost  Identical 
book.  In  a  case  like  Callasfaan  and  Myers  the 
fact  that  the  infringer  worked  from  the  copy- 
righted books  is,  of  course,  a  most  important 
factor,  but  in  the  case  of  an  index  or  a  digest 
the  compiler  is  not  guilty  of  bad  faith  in  using 
the  book  that  be  is  digesting.  He  must  use 
this  book.  Not  only  should  a  digest  tell,  in 
brief,  what  has  been  decided,  but  it  should 
alBO  inform  the  reader  where  the  decision  ia-to 
be  found  in  full.  This  of  necessity  requires  an 
examination  of  the  reports.  To  prepare  a  di- 
gest without  such  an  examination  would  be  an 
impos<<ibility.  A  digest  prepared  only  from 
the  manuscripteof  the  judges  would  be  a  ludi- 
crous excrescence  which  would  not  be  harbored 
in  any  library.  It  would  be  about  as  valuable 
as  a  city  directory  which  contains  the  names  of 
the  citizens,  but  omits  to  mention  where  they 
reside. 

As  the  complainant,  by  reason  of  its  lar^ 
facilities,  is  able,  as  a  rule,  to  place  the  decis- 
ions of  the  courts  before  the  profession  in  ad- 
vance of  other  publishers,  it  is  obvious  that 
any  one  who  makes  a  true  and  useful  digest  of 
"the  year's  grist"  must  examine  the  complain- 
ant's publications:  If  the  complainant's  con* 
tendon  is  correct  that  a  digester  may  not  take 
a  * 'copyrighted  book  in  his  hands"  the  making 
of  digests  is  at  an  end. 

The  court  is  unable  to  perceive  how  maia 
fides  can  be  imputed  to  the  defendant  because, 
in  making  an  annual  digest,  it  uses  the  reports 
which  have  been  published  during  the  year. 

Without  pursuing  the  subject  further  it  Is 
thought  that  the  complainant  must  be  eon- 
tented  when  it  has  maintained  and  vindicated 
its  privileges  under  the  law  of  copyright:  that 
the  defendant  should  be  punished  to  the  extent 
that  it  has  been  guilty  of  an  infraction  of  that 
law  and  held  accountable  for  every  infringe- 
ment which  can  be  fairly  laid  at  its  door.  Be- 
yond this  the  court  cannot  go;  it  cannot  con- 
sider matters  not  embraced  in  the  issues  joined 
by  the  pleadings  or  enter  upon  a  course  of 
speculation  and  presume  wholesale  piracy  from 
the  proof  now  before  the  court  or  from  the  al- 
leged unfair  business  methods  of  the  defendant 
in  its  relations  with  the  complainant 

The  court  can  discover  nothing  in  the  case 
of  CaUagMn  v.  Myer$^  which  is  at  variance 
with  these  views. 

As  the  complainant  at  the  argument  waived 
further  accounting,  it  foUows  that  the  eom- 
plainani  it  entiUeato  a  decree  making  the 
parary  ir^unetion  permanent,  toM  eoete. 


BtItk  y.  Bbhbman. 
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STATE  of  North  Csrolina 
Raphael  BEHRMAN. 


J.  All  who  elalm  to  Imow  the  prorls- 
Umu  of  the  unwritten  laws  of »  foreIcA 
ooiintrjr  axe  oompetent  to  explaia  them,  un- 


der a'ltatate  aUowiav  suoh  laws  to  be  proTOd  at 
a  fact  bjT  oral  evidence. 

8.  An  allei^  mmrrlni^  oontraet>  which 
a  woman  testiflei  wai  signed  by  her  and  her  al- 
leged hatband  at  the  time  of  the  marriage,-l8  ad- 
missible, not  simplj  as  oonoborative,  but  as 
substanilye  testimony  of  tlie  marriage. 


8.   Awrlttnir 
■ent  by  » 


on  the  b»ek  of  a  pietore 
to  n  woBinn*  in  which  he 


INOTB.— Oral  prwf  ftf  foreign  laioa 

L  IngenavL 

n.  Ths  unwfitUn  or  common  lonik-^Lex  non 
soripto. 
UL  Th»wriU«nlaw,''L€X9cript€L 

a.  QftMmrttaUt, 

b.  Of  foreign  eountrtee, 

IT.  ModliflMtUmBofthecomfnonUMB 
T.  Oonttrwtion  of  written  lavm. 
VL  Pro(tfofpraUioewuUrttat!iam» 
TIL  State  ttatutei. 
Tin.  TheEngUahdodrine, 

The  decision  In  the  principal  case,  so  far  as  it  re- 
lates to  oroof  of  foreign  laws,  is  based  upon  the 
•ooDStruotion  placed  by  the  court  upon  the  pro- 
Ylsions  in  the  North  OaroJina  oode,  and  is  qoite 
■oomprehenslTe. 

In  the  opinion  in  chief  the  court  states  that  ''any 
person**  otherwise  oompetent  may  testify  ss  to 
euch  laws  ''after  haying  stated  tbat  he  has  had  oi»- 
portuntty  to  learn  what  they  are,**  but  holds  that 
the  statute  xelieTes  It  from  ail  doubt  and  difficulty 
by  allowing  "all  who  claim  to  know  the  provisions 
of  foreign  laws  the  privilege  of  exphdning  them  to 
courts  and  Juries.** 

The  dissenting  opinion  of  the  chief  Justice  would 
seem  to  be  more  in  keeping  with  the  majority  of 
the  decisions  of  other  courts  and  also  with  that  of 
the  sameoouit  in  Moore  v.  Owynn,  8?  N.  C 187.  re- 
ferred to  In  such  opinion. 

In  most  of  the  states  in  the  Union  the  statutes 
and  codes  contain  very  Isimllar  provisions,  but  it 
does  not  appear  from  the  decisions  that  they  have 
received  snch  a  liberal  coostruotloa. 

The  courts  have  mostly  held  tbat  such  laws,  if 
unwritten,  must  be  proved  as  facts  by  parol  evi- 
dence of  competent  persons  instructed  in  the  law; 
bywitnesMS  slrilled  in  the  law;  by  those  convers- 
ant with  the  law;  by  persons  acquainted  with  such 
law:  by  experts:  by  attorneys  practiciug  in  the 
courts  of  such  foreign  state;  by  one  appearlog  to 
be  well  Informed  therein  whether  a  lawyer  or 
not. 

There  are,  however,  decisions  of  other  courts 
which  seem  to  be  more  liberal,  it  bavlugbeen  held 
that  the  evidence  of  a  witness  informed  in  such 
law  whether  a  lawyer  or  not  was  competent  to 
prove  suoh  law;  that  an  Intelligent  person  or  one 
familiar  with  such  laws  might  give  evidence 
thereof.  So  a  person  who  has  placed  himself  in  a 
position  to  make  himself  acquainted  with  such 
law  has  been  held  competent. 

The  English  decisions  show  tbat  in  that  tribunal 
the  evidence  must  be  that  of  properly  qualilled 
witnesses  whose  knowledge  and  experience  have 
been  gained  by  study  and  practice;  of  witnesses  of 
-eompentent  skfll;  of  witnesses  learned  in  the  law; 
by  any  one  who  thotigh  nota  lawyer  or  a  person  who 
by  reason  of  his  having  tilled  any  public  office  may 
be  presumed  to  be  acquainted  with  the  law.  is  or 
hss  been  in  a  position  where  the  probability  is  that 
he  has  become  acquainted  therewith. 

It  has  also  been  taken  from  the  opinions  of 
ilnamed  professors,  and  eminent  writers. 
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In  the  absence  of  proof  to  the  contrary,  the  com- 
mon law  of  one  state  will  be  taken  to  be  the  same  as 
that  of  a  sister  state  and  such  is  the  legal  presump- 
tion. Seaborn  v.  Henry,  80  Ark.  i00;  Hickman  v.  Al- 
paugh,  81  CbL  288;  Hill  v.  Qrigsby,  88  Oal.  60;  Brown 
V.  San  Francisoo  Gas  Light  Ck>.  68  GaL  487;  Mars- 
ters  V.  Lasb,  61  Oal.  084;  Bape  v.  Heaton,  9  Wis.  888; 
Walsh  V.  Dart,  18  Wis.  835;  Hadley  v.  Gregory,  87 
Iowa,  187:  Bean  v.  Briggs.  4  Iowa,  488;  Webster  v. 
Hunter,  80  Iowa,  816;  Sayre  v.  Wheeler,  81  Iowa, 
118, 88  Iowa,  680;  Neese  v.  FSrmer^s  Ins.  Oo.  66  Iowa, 
804;  Crafts  v.  Clark.  81  Iowa,  77,  88  Iowa,  287; 
Church  V.  Grossman,  40  Iowa,  444;  Holmes  v. 
Broughton,  10  Wend.  76, 86  Am.  Bep.  586;  Stepbens 
V.  Williams,  46  Iowa,  640;  Leibert  v.  Union  Pac  B. 
Go.  40  Iowa,  888. 

Ard  this  presumption  must  prevail  unless  a  dif- 
ferent rule  is  shown  to  exist,  either  by  some  modi- 
fication of  that  law.  peculiar  |io  that  state,  or  in 
consequence  of  some  statute.  Inge  v.  Murphy,  10 
Ala.  886:  Du  Tal  v.  Marshall,  80  Ark.  880. 

Yet  such  presumption  does  not  exist  In  the  case 
of  the  Indian  nations,  whose  usages  and  customs 
establishing  their  own  laws  must  be  proved.  Da 
Tal  V.  Marshall,  Bupra. 

The  states,  although  united  under  a  federal  bead, 
are  as  to  their  local  laws  as  distinct  from  each 
other  as  any  foreign  nations  can  be.  and  no  legal 
presumption  can  exist  that  the  Judges  or  citizens 
of  one  state  can  have  any  knowledge  of  the  laws 
of  another:  they  must  be  placed  upon  tbe  same 
legal  grounds  with  foreign  laws,  and  then  the  rule 
applies  that  the  best  evidence  which  tbe  nature  of 
the  case  admits  of  must  be  produced.  State  v.  Twit- 
ty,  9  N.  G.  441, 11  Am.  Dec.  770. 

As  to  the  manner  of  authenticating  the  law, 
there  is  no  general  rule  except  tbis,  that  no  proof 
shall  be  received  which  presupposes  better  testi- 
mony behind  and  attainable  by  the  party.  Ennis 
V.  Smith,  66  n.  8. 14  How.  400. 14  L.  ed.  478;  Phillips 
V.  Gregg.  10  Watts,  166. 86  Am.  Deo.  168. 

The  general  principle  Is  that  the  best  testimony 
or  proof  sball  be  required  that  the  nature  of  the 
thing  admits  of.  Phillips  v.  Gregg,  mpra;  Molina 
V.  United  States.  8  Gt.  Gl.  809:  Dougherty  v.  Snyder, 
16  Serg.  ft  R.  84, 18  Am.  Deo.  680;  Isabella  v.  Pecot»  8 
La.  Ann.  887. 

It  applies  to  foreign  laws  as  it  does  to  all  other 
facts.  Church  v.  Hubbart,  8  U.  8. 8  Cranch,  187. 8 1^ 
ed.  849;  Hall  v.  GosteUo.  48  N,  H.  176, 8  Am.  Bep.  807. 

With  respect  to  the  laws  of  other  countries,  the 
rigid  rule  should  be  followed.  The  Pawashlck,  8 
Low.  Deal48. 

There  is  no  diJtereoce  between  the  laws  of  a  f  o^ 
eign  country  and  the  laws  of  the  different  states  of 
the  Union  in  this  respect.  Brackett  v.  Norton,  4 
Conn.  617. 10  Am.  Dec  179;  Phillips  v.  Gregg,  10 
Watts,  168.  88  Am.  Dea  168. 

No  reason  exists  for  holding  that  the  laws  of 
other  states  shall  be  ascertained  lo'a  different  man- 
ner, when  deciding  on  the  effect  of  a  record,  from 
that  in  which  they  are  ascertained  In  other  oases. 
Bape  V.  Heaton,  9  Wis.  888. 

Whatever  the  court  may  take  notloe  oC,  or  lean 
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Mils  himself  her  husband,  to  oompetent  as  an  ao- 
knowledfrment  by  him  of  their  relations. 

4.  ▲  iMtper  purporting^  to  be  the  ori|p- 
Inal  certificate  ofianrriMge  by  a  rabbi  in 
a  foreign  country,  verified  by  the  signature  and 
seal  of  the  oflBotal  minister,  is  admissible  as  res 
geata  to  prore  the  marriage,  in  a  criminal  prose- 
cution, where  one  of  the  parties  testifies  that  it 
was  given  to  her  at  the  time  of  the  marriage. 


5«   The  eonstitittioiial  rl^ht  of 
cosed  to  coiifiH>iit  the  wltnecs  mgmtnrt 

him  does  not  exclude,  in  a  criminal  prosecutioB« 
the  use  of  a  certificate  of  nuuriage  made  at  the 
very  time  of  the  marriage  by  the  rabbi  who  per- 
formed the  marriage  ceremony. 

(Sheipherd,  Ch.  J.,  disMnts  from  PropoMUm  ID 

(March  18.  lB0i.> 


from  reported  decisions,  it  may  also  be  informed  of 
by  the  testimony  of  witnesses  learned  In  the  foreign 
law.  MoDeed  v.  MoDeed,  07  HL  MS;  Hoes  v.  Van 
Alstyne.  20  TIL  203. 

Foreign  laws,  whether  written  or  unwritten,  are  to 
be  proved  as  facts,  the  only  difference  between  the 
two  being  the  mode  of  proof.  Holmao  v.  King,  7 
Met.  884;  Haven  v.  Foster,  9  Pick.  130. 19  Am.  Dec. 
868;  Ames  v.  McOamber,  124  Mass.  86;  Mostyn  v. 
Fabrlgaa,  Ck)wp.  1T4;  Male  v.  Roberts.  3  Esp.  164; 
Millar  V.  Helnrlck,  4  Oampb.  166;  Brackett  v.  Nor. 
ton,  4  Ck)nn.  617,  10  Am.  Dec.  179;  Ingrabam  v. 
Hart,  11  Ohio,  266;  Pelton  v.  Piatoer,  13  Ohio,  209, 
42  Am.  Dec.  197;  Evans  v.  Beynoids.  32  Ohio  St.  163; 
Owen  V.  Boyle,  15  Me.  147, 82  Am.  Dec.  14^;  State  v. 
Stade,  1  D.  Chip.  803;  Tyler  v.  Trnbue,  8  B.  Mon. 
106;  Hooper  V.  Moore,  60  N.  C.  130;  Biddls  v.  James, 
ft  Blan.  821, 6  Am.  Dec  456;  Bock  v.  Lauman,  24  Pa. 
436;  Woodbridge  v.  Austin,  2  Tyler.  864, 4  Am.  Dec. 
740;  Lincoln  v.  Battelle,  6  Wend.  476;  Chaoolne  v. 
Fowler,  8  Wend.  ITO;  Zimmerman  v.  Helser,  82  Md. 
974;  Bryant  v.  Kelton,  1  Tex.  434;  Allen  v.  Watson, 

5  Hill,  L.819;  Kape  v.  Heaton.  9  Wis.  828:  Peck  v. 
Hibbard,  26  Vt.  608, 62  Am.  Dec.  606:  Pierce  v.  Ind- 
seth,  106  a.  S.  546, 27  L.  ed.  264:'  Hempstead  v.  Beed, 

6  Goon.  480:  Dyer  v.  Smith,  12  Conn.  884;  Wilson  v. 
Smith,  5  Terg«  809;  Hobbs' v.  Memphis  &  C  R.  Co.  9 
Heisk.  872:  Talbot  v.  Seeman,  5  TJ.  B.  1  Cranch,  1, 2 
L.  ed.  15;  Smith  v.  Bartram,  11  Ohio  St  090;  Balti- 
more ft  O.  R.  Co.  V.  Glenn,  28  Md.  287, 92  Am.  Dec 
688;  De  Sobry  v.  De  Lalstre,  2  Harr.  ft  J.  191,  8  Am. 
Dec.  536;  Gardner  v.  Lewis,  7  GUI,  879:  Dougherty 
V.  Snyder,  15  Serg.  ft  B.  84, 16  Am.  Dec.  620;  Scott  v. 
Coleman,  5  Lltt.  (Ky.)  849, 15  Am.  Dec.  71;  Boggs  v. 
Reed,  5  Mart  (La.)  678, 12  Am.  Dec.  482;  Holley  v. 
Holley,  Litt  SeL  Oas.  506, 12  Am.  Dec.  342;  Mason  v. 
Wash,  1  D1.  88, 12  Am.  Dec.  188:  Cragln  v.  Lamkin, 

7  Allen,  805;  Monroe  v.  Douglass,  5  N.  Y.  447:  Ter- 
ritt  V.  Woodruff,  19  Yt  182;  Kline  v.  Baker,  99  Mass. 
258:  Knapp  v.  Abell,  10  Allen,  485. 

Where  the  averments  did  not  indicate  whether 
the  law  was  statutory  or  established  by  the  prece- 
dents of  the  Illinois  courts,  it  was  held  that  the  law 
of  another  state,  when  depended  upon  in  a  court 
of  H  sister  state,  was  nothing  but  a  fact,  and  must 
be  Iplaaded  as  any  other  fact  with  suflBclent  dis- 
tinctness so  that  the  court  upon  a  statement  of 
facta  might  judge  what  the  effect  of  the  law  was. 
Roots  V.  Merriwetber,  8  Bush,  401;  Carey  v.  Cin- 
einnati  ft  C  R.  Co.  5  Iowa,  867:  Taylor  v.  Runyan, 
9  Iowa,  622 ;  Williams  v.  Finlay,  40  Ohio  St  842: 
Barr  ▼.  Closterman,  2  Ohio  C.  Ct  Rep.  887:  Roberts 
V.  Briscoe,  44  Ohio  St  699;  Louisville,  N.  A.  ft  a  R. 
Go.  V.  Shires,  108  Dl.  617. 

The  mode  of  proof  of  the  written  law  is  to  be  by 
the  production  of  a  duly  authenticated  copy.  Owen 
V.  Boyle,  16  Me.  147, 82  Am.  Dec.  148. 

It  was  so  held  in  Brlmhall  v.  Van  Oampen,  8  Minn. 
18,  82  AnL  Dec  118.  The  note  upon  which  the 
action  was  founded  was  made  in  New  York,  and  on 
a  Sunday,  and  there  was  no  finding  as  to  what  the 
New  York  laws  upon  the  subject  were. 

And  the  evidence  la  addressed  to  the  court  and 
not  to  the  jury.  Pickard  v.  Bailey,  26  N.  H.  152; 
Hooper  v.  Moore,  60  N.  a  180;  Hall  v.  Ooetello,  48 
N.  H.  176, 2  Am.  Rep.  207. 

The  courts  of  a  country  are  presumed  to  be  ac- 
quainted only  with  their  own  laws.  Monroe  ▼« 
Douglass,  6  N.  Y.  447. 

L.R.A. 


What  is  the  law  of  another  state,  or  of  a  f  orelgB 
country,  is  as  much  a  question  of  law  as  what  is  tho 
law  of  our  own  state,  but  the  court  is  presumed  to 
know  judicially  the  public  laws  of  its  own  state* 
while  in  respect  to  private  laws  and  the  laws  of 
other  states  and  f or^gn  countries,  this  knowledge 
is  not  presumed  but  must  be  proved  as  facts,  other- 
wise the  court  cannot  know  or  take  notice  of  them. 
Hooper  v.  Moore,  supra. 

So  with  respect  to  a  private  law.  Biddis  v.  James, 
6  Blnn.  821, 6  Am.  Dec  466. 

But  it  is  a  fftct  not  necessarily  to  be  found  l»y  a 
jury.    Bock  v.  Lauman,  24  Pa.  436. 

Like  other  facts  they  must  be  proved  to  exist  be- 
fore they  can  be  received  in  a  court  of  Justice. 
Church  V.  Hubbari,  6  U.  S.  2  Cranch,  187, 2  L.  ed. 
248. 

It  has  been  held  that  whatever  the  court  may 
take  notice  of,  or  may  learn  from  reported  de- 
cisions, it  may  also  be  informed  of  by  the  testimony 
of  witnesses  learned  in  Uie  foreign  law.  Uoes  v. 
Van  Alstyne,  20  DL  202^ 

A  witness  called  to  prove  the  laws  of  a  foreign 
country  should  be  first  asked  whether  the  law,  aa 
to  which  he  is  about  to  testify,  is  a  written  or  an 
unwritten  law.    Isabelia  v.  Peoot,  2 La.  Ann.  S87. 

The  sanction  of  an  oath  is  required  for  their  es- 
tablishment, unless  they  can  be  verified  by  some 
other  such  high  authority  that  the  law  respects  It 
not  less  than  the  oath  of  an  IndividuaL  Church  v. 
Hubbart,  supra. 

Whether  written  or  unwritten  the  law  must  be 
verified  by  an  oath.  If  written  it  must  also  be 
verified  by  an  exemplification  of  a  copy  under  the 
great  seal  of  the  state,  or  by  a  copy  proved  to  be  a 
true  copy  by  a  witness  who  has  examined  and  com- 
pared it  with  the  original,  or  by  a  certificate  of  ao 
officer  lawfully  authorised  bylaw  to  give  the  oopy, 
which  certificate  must  be  duly  proved,  or  by  stat- 
utes received  by  the  government  from  foreign 
governments  under  authority  of  law  authorizing 
reciprocal  interchange  of  statutes.  Molina  v. 
United  States.  6  Ot.  CL  260. 

Such  methods  of  authentication  may,  however, 
be  relaxed  or  changed  as  necessity,  either  physical 
or  moral,  may  require  where  there  is  reason  to  be- 
lieve they  are  attainable,  and  where  a  rigid  ad- 
herence to  them  would  probably  produce  extreme 
inconvenience  or  manifest  injustice.  Phillips  r. 
Gregg,  10  Watts,  168, 86  Am.  Dec  168. 

To  require,  respecting  laws  or  other  transactions 
in  foreign  countries,  that  speeles  of  testimony 
which  their  institutions  and  usages  do  not  admit 
of  would  be  unjust  and  unreasonable  and  will 
never  be  required  by  the  court,  ft  being  testimony 
which  is  not  attainable.   Church  v.  Hubbart,  isupra. 

Such  modes  of  proof  are  not,  however,  to  be  con- 
sidered exclusive  of  others,  espedalty  of  codec  of 
laws,  and  accepted  histories  of  the  law  of  the 
country.  Bnnis  v.  Smith,  66  U.  S.  14  How.  400, 14 
L.ed.472. 

The  best  proof  of  the  proceedings  of  a  foreign 
court  are  the  original  records.  Bpauidlng  ▼•  Tin- 
cent,24Vt.60L 

Foreign  laws,  promulgated  by  our  govemmeot^ 
have  been  allowed  to  be  read  without  fartber 
proof.  Owen  v.  Boyle.  16  Mc  147, 82  Am.  Dee.  141; 
Talbot  V.  Seeman,  5  U.  S.  1  Cranch,  88,  f  K  ed.  9. 

They  can  only  be  known  so  far  as  tbey  aie  provedU 
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APPEAL  by  defendant  from  a  jndgmeDt  of 
the  Sapefior  Court  for  Edgecombe  County 
eonyicting  him  of  fornication  and  adultery. 

Sarah  Bebrman  testified:  "I  came  from 
Riga,  Busaia.  Know  defendant.  Was  mar- 
ried to  him  in  Riga,  December  25,  1884,  by  a 
rabbi.  Waa  given  the  paper,  of  which  the  fol- 
lowing is  a  translation.     "The  rabbi  of  the  city 


of  Riga  herewith  attests  to  the  marriage  of 
Raphael  Behrman,  from  Oknian,  with  Sarah 
Dinah,  daughter  of  Noah  Sirauch,  from  Tuck- 
kum.  on  December  25th,  1884,  held  in  the  city 
of  Riga.  (Slj^ned)  M.  Shapira. 

*'This  is  certified  by  the  signature  and  seal  of 
the  official  minister.  (L.  S.)" 

This  paper  was  received  from  the  court;  It 
was  signed  by  the  rabbi,  who  married  them. 
He  put  his  stamp  on  it,  and  she  carried  it  back 


tnd  no  evidence  ot  them  can  be  admitted  which 
was  not  offered  at  the  trial,  or  otherwise  made  a 
port  of  the  case  reserved.  Kline  v.  Baker,  99  Mass. 
CM. 

The  existence  of  such  forelim  law  is  a  question 
for  the  jury.    Charlotte  v.  Chouteau,  88  Mo.  194. 

When  evidence  is  given  of  these  laws,  the  court 
is  to  Judge  of  their  applicability  when  proved  to 
the  case  In  hand*    Hooper  v.  Moore,  60  N.  C  180. 

The  qualification  of  the  experts,  or  other  quee- 
tioDS  of  competency,  or  evidence,  must  be  passed 
upon  by  the  court.    Kline  v.  Baker,  tavfCL 

Thefpeculiar  drcumstanoes  of  each  case  must, 
however,  enter  into  the  consideration  of  the  ques- 
tion of  tbe  competency  of  the  evidence.  Phillips 
V.  GregfiT,  10  Watts,  158,  88  Am.  Dec.  158. 

IL  ITkctrnwrtttenorcomfnonlaw.— XiexnonseripCa. 

When  tbe  question  arises.  What  is  a  foreign  law? 
if  an  unwritten  law,  it  must  be  proved  by  the  tes- 
timony of  disinterested  and  intelligent  witnesses. 
Woodbridge  v.  Austin,  2  Tyler,  884, 4  Am.  Dec.  74a 

No  other  testimony  than  that  of  witnesses  is  at- 
tainable.  Isabella  v.  Pecot,  2  La.  Ann.  387. 

The  general  laws  of  a  foreign  state  or  country 
may  be  proved  by  parol,  where  it  does  not  appear 
that  such  law  exists  as  statute  or  written  law,  and 
of  which  law  an  autlienticated  copy  of  tbe  record 
might  be  produced. '  lU  Roberts*  WiU,  8  Paige,  440, 
4  L.  ed.  497;  xiincoln  v.  Battelle,  8  Wend.  475;  Dyer 
V.  Smith,  12  Conn.  884;  Merritt  v.  Merritt,  20  111.  65; 
McDeed  v.  McDeed,  07  IlL  546;  Bmery  v.  Berry,  28 
K.  H.  473;,  61  Am.  Dec  622;  Dougherty  v.  Boyder,  15 
8erg.  &  R.  84, 16  Am.  Dec.  520;  Martin  v.  Payne,  11 
Tex.  2B2:  Consequa  v.Williogs,  Pet.  C.  C.  225;  Phil, 
lips  V.  Gregg,  10  Watts,  158, 86  Am.  Dea  158;  Tyler 
V.  Trabue,  8  B.  Mon.  806;  Talbot  v.  Seeman,  5  U.  8. 

1  Cranch,  88,  2  L.  ed.  27;  Inge  v.  Murphy,  10  Ala.  885; 
Milwaukee  &  St.  P.  R.  Co.  v.  Smith,  74  IlL  197. 

Even  though  the  law  is  only  a  usage  that  has  ac- 
quired the  force  of  hiw,  it  must  be  proved  as  sucn. 
Bryant  v.  Kelton,  1  Tex.  484. 

In  admiralty  as  in  other  courts.    The  Pa  washick, 

2  Low.  Deo.  142;  Talbot  v.  Si^man,  tujn-a:  Tbe 
Prince  George,  4  Moore,  P.  a  C.  21;  The  Peerless.  1 
Lush.  Adm.  lOS,  18  Moore,  P.  a  C.  484. 80  L.  J.  Adm. 
IB;  Le  Louis,  2  Dod.  Adm.  2QL 

They  must  ordinarily  be  proved  by  parol  evi- 
dence of  competent  witnesses,  instructed  in  the 
law  under  oath.  Phillips  v.  Gregg,  Tyler  v.  Trabuet 
Talbot  V.  Seeman,  Inge  v.  Murphy,  Milwaukee 
4  St.  P.  B.  Co.  V.  Smith,  and  McDeed  v.  McDeed, 
fttpra. 

By  eminent  jurists,  and  other  legal  characters, 
who  have  opportunities  to  become  experienced 
therein.   Wilson  v.  Smith,  6  Terg.  899. 

By  some  intelligent  person  of  the  country  whose 
law  is  to  be  proved.  Cbanoine  v.  Fowler,  8  Wend. 
173;  Kenny  v.  darkson,  I  Johns.  886, 8  Am.  Dec.  336. 

By  tbe  lestimony  of  witnesses  skilled  therein. 
McNeill  v.ArDoId,  IT^rk.  154, 167;  Barkman  v.  Hop- 
kins, U  Ark.  157;  BieseutbaU  v.  WiUiams,  1  Duv.  829, 
15  Am.  Dec.  629. 

By  the  testimony  of  witnesses  conversant  with 
BOOh  laws.  Territt  V.  WoodrufC,  19  Vt.  184;  Mowry 
V.  Chase,  lOO  Mass.  79;  Greasons  v.  Davis,  9  Iowa, 
219;  Molina  v.  United  States,  6  Ct^^CL  260. 

UR.  A. 


By  witnesses  acquainted  with  the  law.  Zimmer* 
man  v.  flelser,  82  Md.  274;  Robinson  v.  Clifford,  2 
Wash,  a  C.  1:  Gardner  v.  Lewis,  7  Gill,  879;  Dough- 
erty V.  Snyder,  15  Serg.  &  R.  84, 16  Am.  Dee.  580. 

If  un  writ  ten  by  the  testimony  of  experts.  Balti- 
more &  O.  R.  Co.  V.  Glenn,  28  Md.  287, 02  Am.  Dea 
688;  De  Sobry  v.  De  Laistre,  2  Harr.  &  J.  191, 8  Am. 
Dec.  585;  Gardner  v.  Lewis,  mtpra;  Condit  v.  Black- 
well,  19  N.  J.  Eq.  108;  Frith  v.  Sprague,  14  Mass. 
465;  Molina  v.  United  States,  tupra;  Ennis  v.  Smith, 
55  U.  S.  14  How.  400, 14L.  ed.  472. 

By  an  attorney  duly  admitted  to  practice  in  all 
the  courts  of  such  state.  Brenner  v.  Luth,  28  Kan. 
58L 

By  anyone  appearing  to  be  well  informed  there> 
in  wbether  a  lawyer  or  not.  Hall  v.  Coetello,  28  N. 
H.  176. 2  Am.  Rep.  207. 

By  those  acquainted  with  the  law,  but  this  rule 
may  be  varied  by  statute.  Pierce  v.  Indseth,  106  U. 
S.  646, 27  L.  ed.  254. 

Parties  conversant  with  the  unwritten  law  of  a 
foreign  state  are  considered  as  experts.  Greasons 
V.Davis,  mivTCL' 

All  persons  who  practice  a  business  or  profes- 
sion which  requires  them  to  possess  a  certain 
knowledge  of  tbe  matter  in  hand  are  experts  so 
far  as  expertness  Is  required.  Bird  v.  Com.  21 
Gratt.800. 

A  foreign  law  may  be  proved  by  any  person 
familiar  with  it,  whether  a  lawyer  or  one  who  has 
acted  under  it  as  a  Justice  of  the  peace,  or  other 
olScer,  or  a  mere  layman.  Hammond  v.  Wood- 
man. 41  Me.  177,  66  Am.  Dec.  284. 

A  lawyer  residing  in  another  state  and  of  mature 
age  is  prima  facie  competeot  as  an  expert  to  prove 
tbe  law  of  that  state  without  further  evidence  of 
qualification.    Ibid. 

It  may  be  proved  by  any  person  who,  though 
not  a  lawyer,  or  not  having  filled  any  public  office, 
is,  or  has  been,  in  a  position  to  render  it  probable 
that  he  would  make  himself  acquainted  with  it. 
American  L.  Ins.  &  T.  Co.  v.  Rosenagle,  77  Pa.  607. 

Whether  a  professed  lawyer  or  not,  wbo  appears 
to  the  court  to  be  well  informed  on  the  point.  Hall 
V.  Costello,  miprcu 

They  may  be  proved  by  parol  evidence  of  such 
a  nature  as  the  institutions  and  usages  of  the  for- 
eign country  admit  of.  Isabella  v.  Pecot,  2  La. 
Ann.  887. 

And  when  so  proved,  such  laws  are  for  the  con- 
struction of  the  court.  Consequa  V.Williams,  Pet. 
ac.225. 

They  may  be  proved  as  well  by  public  history,  and 
decided  cases  as  by  witnesses.  Inge  v.  Murphy,  10 
Ala.  885;  Dougherty  ▼.  Snyder,  15  Serg.  ft  R.  84,  U 
Am.  Dec.  520. 

Books  of  reports  of  a  sister  state  are  conceded  to 
be  proper  evidence.  iMd.:  Raynham  v.  Canton,  3 
Pick.  293;  McRae  v.  Mattoon.  13  Pick.  fiSL 

Common  law  may  be  considered  as  custom 
which  may  be  proved  by  parol  which  cannot  be 
otherwise  proved  in  tbe  abseuce  of  reports.  Rayn- 
ham V.  Canton,  tupra. 

In  Ames  v.  McCamber,  124  Mass.  90.  it  was  held 
that  the  books  of  reports  of  cases  adjudged  in  tbe 
courts  of  any  of  the  states  of  the  United  States 
were  competent  evidence  of  the  unwritten  or  com- 
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to  the  court  and  it  was  8tami>ed  by  the  court. 
She  produced  also  a  paper,  of  which  the  fol- 
lowiDg  is  a  translation: 

"On  the  third  day  of  the  tenth  month,  ac- 
cording to  the  Hebrew  calendar,  in  the  year 
5640,  at  that  time  the  son,  Raphael,  ot  the 
father  by  the  name  of  Aaron,  said  to  Sarah 
Dinah,  the  daughter  from  Noah,  that  she  will 
be  his  wife  according  to  the  laws  of  Moses. 


He  BBju  he  will  support  her  and  take  eaie  of 

her  from  that  day  until  they  are  separated  by 
death.  It  is  mutually  ajzreed  by  them  to  be 
man  and  wife,  and  he  wiU  clothe  her  and  take 
care  of  her,  as  becomes  necessary  from  husband 
to  wife.  He  further  agreed  that  she  shall 
share  with  him  all  his  wealth,  and,  if  any 
should  come  and  try  to  take  any  of  it  from 
him,  she  shall  have  the  preference  of  it.    This 


men  law  of  that  state,  uoder  section  64  of  chapter 
I'dl  of  the  General  Statutes  of  Maesacbusetts.  Pen- 
obscot &  E.  R.  Co.  ▼.  Bartlett,  12  Gray,  244,  71  Am. 
Dec.  758,  to  the  same  effect. 

Asa  general  rule,  the  decisions  of  courts  of  ]u»- 
tioe  are  the  evidence  of  what  to  conunon  law.  Mo- 
Deed  v.  McDeed,  (17  Bl.  64&. 

The  text-writers  furnish  us  with  their  statements 
of  the  law,  and  that  would  oertainly  be  fcood  evi- 
dence upon  the  same  principle  which  readers  his- 
tories admissible.  Picton^  Case,  ao  How.  St.  Tr. 
482. 

The  unwritten  law  of  Bngland  may  be  proved 
here,  not  by  experts  only,  but  also  by  text-writers 
of  authority,  and  by  the  printed  reports  of  adjudi- 
cated cases,  and  be  construed  with  the  aid  of  text- 
Dooks  as  well  as  experts.  The  Pawashlok,  2  Low. 
Dec.  143. 

But  it  has  been  held  that  reports  of  adjudged 
cases  are  not  evidence  of  what  is  the  law  of  the 
state  or  country  in  which  they  are  pronounced. 
Gardner  t.  Lewis,  7  G  Ul,  870. 

Unwritten  laws  in  the  practice  of  the  courts  of 
other  states  are  provable  by  parpi  evidence.  Mc- 
Rae  V.  Mattoon,  18  Pick.  68. 

A  custom  or  usage,  l)ef  ore  it  has  ripened  into  a 
law,  soto  t)e  judicially  noticed  by  the  courts,  may 
be  proved  by  parol  as  a  f acL  Innerarity  v.  Heirs 
of  Mima,!  Ala.  080. 

It  cannot  be  proved  in  any  other  mode,  ibid.; 
Merritt  v.  Merritt,20  HI.  6S. 

The  certificate  of  a  consul  of  the  United  States 
under  his  seal  was  held  not  suflSclent  evidence  of 
a  foreign  law.  Church  ▼.  Hubbart,  6  U.  S.  2  Crancb, 
187,2L.ed.249. 

And  as  it  is  competent  to  prove  it  by  evidence  of 
those  who  are  conversant  with  it,  it  is  equally  com- 
petent to  prove  in  the  same  manner  the  practice 
and  usage  under  the  written  or  statute  law.  Grea- 
son  Iv.  Davis,  9  Iowa,  219. 

In  Livingston  v.  Maryland  Ins.  Co.,  10  U.  8.  • 
Cranoh,  274, 8  L.  ed.  282,  it  was  held  that  if  foreign 
laws  and  regulations  respecting  trade  be  not 
proved  to  [have  been  in  writing  as  public  edicts, 
they  must  be  proved  by  paroL 

If  the  rate  of  interest  upon  a  note  depends  npon 
usage  having  the  force  of  law  It  may  be  proved  by 
parol,  if  shown  to  depend  npon  usage.  Tryon  v. 
Rankin,  9  Tex.  606. 

There  is  no  difference  whether  it  is  a  law  regulat- 
iDg  trade,  or  a  law  on  any  other  subject,  the  rule 
from  its  nature  is  univereaL  Dougherty  v.  Sn  yder, 
16  Seig.  ft  B.  84,16  Am.  Deo.  680. 

One  witness  shown  to  be  skillfully  oonversant 
by  long  practice  of  the  foreign  law,  who 
adds  the  sanction  of  an  oath,  answers  the]  de- 
mands of  the  law  and  the  evidence  is  sufllcient  to 
prove  such  foreign  law.  Jiolina  v.  United  States, 
•  CtCL2(». 

The  common  law,  as  modified  by  the  decisions  of 
the  state  courts,  may  be  proved  by  the  production 
of  the  accredited  reports  of  the  decisions.  Inge  ▼. 
Murphy,  10  Ala.  886. 

But  this  Is  not  the  only  means  for  obtaining  the 
requisite  information,  and  the  ecclesiastioal  and 
admiralty  courts  of  Bngland  sometimes  aot  on  the 
eerttflcate  of  offloen  accredited  by  government 
where  laws  are  oertiiled.   Aid. 

L.R.  A. 


A  priest  or  minister  is  a  competent  witness  to 
prove  the  law  of  another  state  or  oountry  upon  the 
subject  of  marriage.    Bird  v.  Com.  21  Gratt.  SOU. 

The  laws  of  a  foreign  state  asBigrned  for  the  di- 
rection of  its  own  affairs  cannot  be  noticed  in  the 
courts  of  other  states,  unless  proved  as  facts* 
Allen  V.  Watson,  2  Hill,  L.  810. 

The  laws  of  a  sister  state  are  provable  like  other 
foreign  laws,  and  cannot  be  taken  notice  of  in  the 
absence  of  proof  .  Bape  v.  Heaton,  9  Wis.  828, 78 
Am.  Dec  200. 

A  gentleman  practicing  before  the  priry  oooncQ 
is  not  an  expert  to  give  evidence  concerning  the 
law  of  those  countries,  for  which  the  privy  oouncil 
is  the  ultimate  court  of  appeal  Cartwright  v. 
Cartwnght,  28  Week.  Bep.  684. 

Where  parol  evidence  of  the  laws  ot  the  state  of 
Mississippi,  in  relation  to  the  mode  of  transferring 
slaves,  was  refused  by  the  oourt  without  proof  that 
it  was  not  governed  by  statute,  the  oourt  held  that 
parol  evidence  must  be  adinilted  of  the  lex  nan 
tcripta  but  not  of  the  lex  eeripta^  and  that  to  re- 
quire evidence  of  the  absolute  sUenoe  of  the  lex 
aerivta  was  error,  the  proper  course  belnglto  per- 
mit the  evidence  to  be  given  and  to  stop  whea 
parol  evidence  of  the  contents  of  a  statute  la  ad- 
duced. Newsom  v.  Adams,  2  La.  IK,  22  Am.  Dec 
128. 

The  common  law  of  a  foreign  oountry  may  be 
proved  by  respectable  and  intelligent  wimessea. 
but  foreign  statutes  cannot  be  so  proved.  Kenny 
V.  Clarkson,  1  Johns.  886, 8  Am.  Dec.  386.  in  which 
case  it  was  sought  to  prove  the  effect  of  English 
Statute,  25  Geo.  III.,  chapter  00.  as  to  the  effect  of 
the  non-insertion  of  a  certificate  of  registry  of  a 
bill  of  sale. 

In  Barkman  v.  Hopkins.  11  Ark.  157,  the  plain- 
tiff offered  the  depositions  of  one  skilled  in  the 
laws  and  familiar  with  the  practice  of  the  state  of 
Louisianarand  also  the  laws  of  the  state  of  Louis- 
iana purporting  to  be  published  under  the  author 
ity  of  the  state.  It  was  held,  the  depositions  being 
regularly  taken,  that  tiie  evidence  was  competent 
legal  evidence  for  the  purpose  of  proving  the  laws 
and  practice  of  that  state. 

Where  in  an  action  to  establish  a  will,  a  witness, 
an  attorney  and  counsellor  at  law,  offered  to  prove 
the  practice  and  usage  regarding  the  execution  of 
wills  with  respect  to  the  witnesses  signing  In  tbm 
presence  of  each  other,  for  the  purpose  of  showing 
what  the  law  was,  the  court  rejected  the  testimony, 
the  evidence  being  offered  upon  a  question  of  law 
and  not  upon  a  question  of  fact  for  the  jury.  Gay- 
lor^s  App.  48  Conn.  88. 

The  common  law,  for  the  most  part  made  up  of 
customs,  may  t)e  proved  by  parol,  so  held  where  aa 
attorney  was  called  to  prove  by  parol  the  law  of 
New  York  in  regard  to  Uie  delivery  of  a  promiaeory 
note.    Merritt  ▼.  Merritt,  20  lU.  86w 

Where,  in  an  action  on  an  Ohio  note.  It  was  urged 
that  by  common  law  in  that  state  It  was  usurious, 
and  that  effect  should  be  given  to  the  laws  of  that 
state  in  determining  the  validity  of  the  instrument, 
the  court  held,  no  law  of  Ohio  having  been  proved 
on  the  trial  as  It  should  have  been  In  order  to  Jus- 
tify the  oourt  In  acting  under  it,  under  2  Be  vised 
Statutes,  sueh  law  must  be  proved  by  potting  ta 
evidence  the  books  of  reports  of  dedsions  oC 
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agreement  lioldt  from  tbls  day  as  long  as  thej 
ahall  tive. 

(Siipied)    Raphael  and  Dinah  Behrman."* 

Thu  paper  was  signed  by  the  nibbi  and 
given  to  fatness  at  the  time  of  the  marriage. 

A  picture  was  shown  to  witness  containing 
the  following: 

**To  remembrance  from  your  dear  husband. 


Raphael  Behrman,  who  resides  In  the  city  of 
Norfolk,  Virffinia,  at  No.  48  Bank  Street 

(Signed)       Raphael  Behrman." 
"Giye  the  enclosed  picture  to  our  dear  child, 
•0  that  he  will  know  his  unbeknown  father. 
(Signed)         Raphael  Bebrman." 
She  testified  *'This  is  a  picture  of  my  hus- 
band; he  sent  it  to  me  from  Norfolk,  Ya. ,  to 


supreme  court  of  that  state.  Btlllngsley  ▼•  Dean,  11 
Ind.831. 

Bvidenoe  sbowlnir  marriagre  Uw  to  be  the  same  as 
the  law  In  that  state  was  heJd  good  In  the  absence  of 
proof  to  the  contrary.  State  ▼.  Nadal,  6B  Iowa, 
478L 

It  to  eompetent  to  prore  the  law  of  a  f  orelirn 
state  by  an  attorney  of  tbat  state,  duly  admitted 
to  praottoe  In  all  its  courts.  Bo  held  In  a  case 
wherein  It  was  soufffat  to  prove  tbe  rate  of  interest 
obtainable  in  Gallfomfa,  but  the  evidence  did  not 
show  whether  tbe  rate  establlsbed  was  imposed  by 
statute,  or  had  r rown  up  as  a  custom  and  usage  of 
the  state,  the  court  holding  such  evidence  prima 
faoAe.  competent  and  sufficient.  Brenner  v.  Luth« 
28  Kan.  SSL 

Where  tbe  law  attempted  to  be  proved  was  not 
a  statutory  or  written  law  of  tbe  state  of  Pennsyl- 
vania, but  the  unwritten  law  as  established  and  ex- 
pounded by  Judicial  decisions  of  the  supreme  court 
of  that  state,  it  was  held  it  could  be  proved  by  the 
testimony  of  witnesses  instructed  in  the  laws  of 
that  state.   Tyler  v.  Trabue,  8  B.  Mon.  808. 

Where  a  member  of  the  bar  was  called  to  prove 
the  plalntUTs  right  to  recover  under  the  particular 
case  in  the  courts  of  his  own  state,  it  was  held  hto 
evidence  was  properly  received  to  prove,  by  the 
oonunon  law  as  it  existed  in  such  state,  that  the 
plaintiff  was  entitled  to  his  actiso.  Layton  v.  Cha- 
loiu  4  La.  Ann.  818. 

Where  in  replevin,  the  plaintiff  read  In  evidence 
a  deed,  proving  It  by  the  testimony  of  the  subscrib- 
ing witnesses  made  before  tbe  lord  mayor  of  Lon- 
don and  certified  under  his  official  signature  and 
seal  of  ofloe,  the  court  held  that  as  such  authen^ 
tication  would  be  sufficient  to  authorize  the  deed  to 
be  read  as  evidence  of  title  by  the  laws  of  that  pro- 
vince, if  properly  proven,  the  property  being  such 
In  that  province,  and  the  deed  sufficient  to  pass  the 
title  there,  It  should  be  so  regarded  here.  Owen 
V.  Boyle,  16  Me.  147. 8S  Am.  Dec.  148. 

An  exception  exists  in  the  courts  of  the  United 
States,  by  receiving  the  printed  volume  of  tbe  laws 
of  the  states  of  the  Union  as  prima  facie  evidence. 
ibid. 

In  Armstrong  v.  Blsteau,  6  Md.  271, 60  Am.  Dec. 
llfi»  the  common  opinion  of  eminent  Jurists,  whose 
teaming  and  experience  were  often  employed  in 
Qjeotment  cases  under  the  provislonai  and  state 
irovemments,  was  allowed  as  evidence  of  what  the 
law  was  then  considered  to  be,  on  a  point  upon 
which  there  were  no  cases  to  the'contrary. 

Where  witnesses  learned  in  tbe  law  stated  as  their 
opinion  that  the  clauses  and  provisions  of  a  deed 
of  trust,  according  to  the  laws  of  Kentucky,  were 
legal  and  sufficient  to  convey  to  the  grantee  the 
property  set  forth  [therein,  and  that  no  statute  of 
that  state  was  known  to  such  witnesses  affecting 
their  opinion  or  bearing  upon  the  point,  the  repu- 
tation and  professional  standing  of  the  witnesses 
entitling  them  to  credit,  it  was  held  they  were 
wholly  unimpeachable  and  entitled  to  credit  WU- 
•on  T.  Oarson,  12  Md.  64. 

In  Gonsolidated  Beal  Estate  ft  Tire  Ins.  Co.  v. 
Gashow,  41  Md.  60,  the  evidence  of  a  witness  at  tbe 
•ale  in  question,  made  after  due  public  notice  and 
advertisement  as  required  by  the  laws  of  tbe  state 
of  New  York,  be  being  an  expert  learned  in  the 
law,  was  hsM  admissible,  the  court  stating  that  the 


fact  that  the  witness  practiced  In  that  state  and 
was  a  lawyer  by  profession  authoriied  in  the  ab- 
sence of  opposing  proofs  the  Inference  tbat  he 
practiced  his  profession  in  the  state  or  city  of  his 
residence,  which  made  him  competent  to  testify  in 
respect  to  the  matter  .about  which  he  was  exam- 
ined, 

A  witness  not  a  lawyer  but  a  magistrate  of  several 
years  having,  from  his  mercantile  employments, 
become  acquainted  with  the  law  in  relation  to  nota- 
rial instruments,  was  admitted  as  a  witness  as  to 
the  laws  of  Canada  upon  the  point.  Plckard  ▼• 
Bailey,  86  K.H.16SS. 

Where  it  was  sought  to  prove  the  validity  of  a 
Canadian  marriage  law,  by  the  evidence  of  an  Eng- 
lish barrister  practicing  in  Canada,  the  evidence 
was  refused  upon  the  grounds  above  stated.  Oart- 
Wright  V.  Oartwright,  26  Week.  Rep.  684. 

Where  it  was  sought  to  establish  the  due  execu- 
tion of  a  will,  the  court  held  that  tbe  laws,  which 
were  incorporated  and  formed  the  general  laws  of 
Cuba,  and  the  other-Spanish  colonies,  were  not  to 
be  considered  in  the  nature  of  statute  laws,  and  ad- 
mitted the  testimony  of  tbe  witnesses  as  to  the  due 
execution  of  tbe  will,  according  to  the  law  of  the 
testator's  domiclL  Re  Roberts'  Wilt,  8  Talge,  446, 
4L.ed.48r. 

In  Brush  v.  Wllklns,  4  Johns.  Ch.  606, 1 L.  ed.  018,  a 
will  being  executed  with  the  solemnities  required  to 
pass  real  estate,  which  descended  to  the  heir-at-law 
subject  to  the  dower  of  the  wife,  the  laws  of  Dena- 
rara  on  the  point  being  proved  as  a  matter  of  fact 
by  a  person  acquainted  with  the  laws  of  that  place, 
who  had  long  resided  there  and  sustained  a  judicial 
office.  It  was  held  tbe  evidence  produced  was  com- 
petent and  sufficient  in  the  absence  of  all  other 
proof. 

Where  the  question  in  Issue  was  the  manner  of 
the  colonial  laws  of  Spain,  as  to  the  mode  of  cele- 
brating marriages,  it  was  held  that  the  testimony 
of  witnesses,  who  were  not  read  In  the  law  prior 
to  the  year  1791,  as  to  the  custom  of  the  marriage 
of  Protestant  settlers  In  the  Spanish  colony  of 
MisslBslppi  by  a  justice  of  the  peace,  was  receivable 
in  evidence  to  establish  a  marriage,  no  better  evi- 
dence to  the  contrary  being  produced,  the  witness 
showing  that  such  marriages  were  held  valid  by  the 
political  power  of  the  state.  FhlUips  ▼.  Gregg,  10 
Watts,  166, 86  Am.  Dec  158. 

In  Jones  v.  Maffet,  5  Serg.  &  R.  623,  ft  was  held 
that  the  unwritten  laws  of  a  foreign  country 
might  be  proved  by  prof  enlonal  men  or  others  con- 
versant with  and  having  the  means  of  knowledge. 

In  the  above  case  the  evidence  given  was  that  of 
an  Irish  barrister  conversant  with  the  laws  of  the 
country,  to  the  effect  that  he  received  printed  acts 
from  the  king's  printer  in  Ireland,  who  delivered 
them  to  him  as  authenticated  copies  of  the  several 
acts  of  parliament,  printed  by  him  and  his  prede- 
cessor In  office,  by  virtue  of  the  king's  patent,  and 
that  such  copies  would  be  received  in  all  courts  in 
Ireland  as  authentio  documents,  and  that  the 
printed  statute  book  or  copies  of  tbe  particular  acts 
printed  by  the  king's  printer,  were  receivable  in 
evidence  without  any  pi  oof  of  tbeir  having  been 
compared  with  the  original  rolls,  such  evidence 
was  admissible. 

In  an  action  by  a  wife  against  her  husband's  exe- 
cutor to  recover  money  loaned  to  the  husband 
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London,  and  the  writing  on  the  back  is  his." 
She  came  to  Norfolk  from  London  on  a  ticket 
sent  her  bv  defendant.  Witness  stated  that  she 
was  familiar  with  the  marriage  law  in  Russia, 
and  that  she  was  married  according  to  that 
law. 

Zander  and  Album  were  sworn  as  court  in- 
terpreters, and  testified  that  the  marriage  cer- 


tificate was  written  in  (German  and  the  mar- 
riage contract  in  Chaldean. 

Album  testified  that  he  was  f  amllar  with  the 
law  of  marriage  among  the  Jews  in  Russia, 
and  that  in  Riga  it  is  left  with  the  rabbi,  who 
gives  the  certificate,  which  is  then  carried  to 
the  court  and  the  Russian  stamp  put  on  it. 
That  defendant  had  admitted  to  witness  that 


while  the  iiartleB  resided  in  New  Orleans,  after 
which  the  husband  went  to  Philadelphia  where  he 
resided  until  his  death,  plaintiff  produced  in  evi- 
dence a  written  document,  and  proved  the  advance 
by  the  deposition  of  two  witnesses,  the  defendant 
pleading  inter  oZio,  coverture  of  the  wife,  which 
ihe  met  by  offering  to  prove  by  a  witness  and  ad- 
vocate of  Louisiana,  conversant  In  the  laws  en- 
acted under  the  territorial  state  government,  the 
validity  of  such  contract  wl^  reference  to  prop- 
erty held  by  her  paraphernalia  right  and  tbe  law 
In  respect  thereto:  such  evidence  being  objected  to 
as  proving  the  laws  of  a  foreign  county  by  parol, 
the  court  held  that  the  unwritten  laws  must  be 
proved  by  tbe  testimony  of  persons  acquainted 
with  them,  by  public  history,  or  by  cases  decided, 
bnt  that  an  edict  registered  must  be  proved  by  a 
copy  under  the  national  seaL  or  by  a  sworn  copy 
collated  by  a  witness,  and  in  this  as  well  as  in  any 
other  case  of  trial  of  fact,  tbe  best  evidence  which 
the  nature  of  tbe  case  will  admit  of  must  be  pro- 
duced. Dougherty  v.  Snyder,  16  Serg.  &  R.  84,  16 
Am.  Deo.  620. 

In  the  above  case  the  court  held  the  evidence 
properly  admitted.   JMd. 

So  where  the  witness  swore  that  he  was  the  cus- 
todian of  records  which  had  existed  for  centuries, 
which  had  been  kept  by  him  in  accordance  with 
the  lawB  in  force  at  the  time  the  entries  were  made 
thereto,  extracts  from  such  records  giving  a  fam- 
ily geneaology,  sworn  to  by  him,  tbe  same  was 
held  admissible  in  evidence.  American  L.  Ins.  ft 
T.  Co.  V.  Roeenagle,  77  Pa.  607. 

A  Spanish  lawyer  who  had  practiced  law  In  Cuba 
was  allowed  to  testify  from  a  printed  copy  of  tbe 
Spanish  code  of  commerce,  as  to  the  la^s  regulat- 
ing special  partnerships  in  Cuba.  Barrows  v. 
Downs,  9B. 1. 440, 11  Am.  Rep.  288. 

Where  tbe  witnesses  stated  they  knew  a  docu- 
ment was  a  perfect  title  to  the  land  claimed,  the 
practice  which  had  long  existed  in  tbe.Texas  courts 
of  receiving  the  evidence  of  intelligent  Mexicans, 
not  lawyers,  in  reference  to  the  laws  of  Spain  and 
Mexico,  In  a  litigation  pertaining  to  lands,  was 
held  only  admissible.  In  so  far  as  it  tended  to  in- 
formation as  to  previous  or  contemporary  con- 
struction of  the  laws  of  Spain  and  Mexico,  by  the 
officers  executing  them,  but  was  no  evidence  as  to 
what  constituted  a  title  to  such  land.  State  v. 
Cuelhir,  47  Tex.  296. 

Where  it  was  objected  on  demurrer  that  the 
pleas  in  bar  were  defective  in  not  setting  forth  the 
different  acts  of  the  provincial  parliament  under 
which  the  defendant  obtained  his  discharge  In 
bankruptcy,  it  was  held  that  such  laws  were  for- 
eign and  must  be  stated  and  proved  as  facts  and 
set  forth  in  the  plea.  Peck  v.  Hlbbard,  26  Vt.  608, 
62  Am.  Dec.  606. 

Where  a  witness  testified  to  a  marriage  in  a  f  or- 
eijin  state,  solemnized  in  the  manner  usual  and 
customary  in  such  state,  by  a  person  duly  au- 
thorised to  oelebrate  tbe  rights  of  marriage,  and 
that  the  parties  afterwards  lived  together  as  man 
and  wife  lb  was  held  satisfactory  evidence  of 
the  validity  of  the  marriage,  and  that  it  was  not 
necessary  to  prove  the  laws  of  such  state  or  to  of- 
fer further  evidence  of  a  compliance  with  their 
provisions.    Bird  v.  Com.  21  Gratt.  800. 

In  Wilcooks  v.  Phillips,  1  WalL  Jr.  47,  where  a 
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Chinaman,  who,  as  a  witness,  did  not  state  posi- 
tively what  the  law  upon  a  subject  was,  the  court 
stated  that  it  would  have  been  Inclined  to  admit 
such  evidence,  although  he  was  not  a  member  of 
the  legal  profession,  owing  to  the  practical  neces- 
sities of  mankind,  and  tbe  nature  and  isolated  and 
peculiar  condition  of  the  Chinese  nation,  nearly  all 
that  was  known  of  the  government,  laws,  and  in- 
stitutions of  the  country  being  derived  from  the 
relations  of  merchants,  missionaries,  and  other 
persons  who  had  been  there,  and  that  it  would  be 
too  much,  in  the  then  present  condition  of  the 
country,  to  require  a  party  to  produce  certified 
copies  of  its  statutes;  and  further  that  of  facts, 
such  as  those,  the  court  would  take  Judicial  notice. 

In  tbe  above  case  the  witnesses  statement  was 
rejected,  not  being  direct,  responsive,  and  f  ulL  the 
court  stating  that  If  it  had  been  it  would  have 
been  received  In  evideuce,  as  an  exception  to  the 
rule  of  law,  whose  obligation  in  most  oases  Is  ad- 
mitted.  WilcookB  T.  PhtUipe,  supra. 

Where  the  law  in  question  was  unwrttfcso,  being' 
that  of  a  custom  of  Immemorial  usage  In  Spain,  of 
necessity  and  by  authority,  provable  by  parol  evl- 
denoe,  the  witness  testifying  showing  himself  to* 
struotedln  the  laws,  customs,  and  usages  of  Spain, 
and  by  actual  experience  and  practice  of  his  pro- 
fession for  many  years  in  Cuba  under  .the  Spanish 
law,  the  court  held  that  the  right  of  dtiaens  of  th« 
government  to  sue  for  claims  against  the  govern- 
ment was  sufficiently  proved  by  such  witness. 
Molina  V.  United  States,  6  Ct.  CL  268. 

And  where  a  witness  was  introduced  to  prove  a 
foreign  law,  who  was  not  a  practicing  lawyer  and 
meml)er  of  the  French  bar,  but  whose  examina- 
tion showed  that  he  had  studied  law  as  a  professor 
in  France,  graduated  at  the  University  of  Paria. 
and  had  since  studied  law  as  his  profession  from 
1848  to  1856,  and  had  engaged  in  legal  pursuits 
and  has  been  employed  at  Washington  by  the 
French  government,  to  study,  examine,  and  give 
Information  in  reference  to  claims  delivered  over 
to  him  by  the  French  legation,  he  was  admitted  as 
a  witnera  and  allowed  to  testify.  Dauphin  ▼. 
United  Stales,  6  Ct.  CI.  22L 

But  a  ceitiflcate  of  the  proceedings  of  tbe  court 
under  the  seal  of  a  person  who  states  that  he  was  the 
secretary  of  foreign  affairs,  was  held  not  evidence 
of  foreign  laws.  Church  v.  Hubbart,  6  U.  8.  2 
Cranch,  187, 2  L.  ed.  240. 

The  decrees  of  the  Portuguese  colonies,  trans- 
mitted to  the  seat  of  government  and  there  regis- 
tered in  the  department  of  state,  and  a  certificate 
of  the  fact  under  tbe  great  seal  with  a  copy  of 
the  decree  authenticated,  was  held  sufficient  prima 
facie  evidence  of  such  laws.    Ibid. 

The  testimony  of  a  lawyer  of  Norway,  as  to  Cha 
law  of  that  country,  was  held  admissible  under  tlie 
statutes  of  Minnesota,  which  provide  that  tbe  ex- 
istence, and  the  tenor  or  effect  of  all  foreign  laws 
may  be  proved  as  facts  by  parol  evidence,  but  if  It 
appears  that  the  law  in  question  is  contained  in  a 
written  statute  or  code,  tbe  court  may  in  its  discre- 
tion, reject  any  evidence  of  such  law  that  is  not 
accompanied  by  a  copy  thereof.  Pierce  ▼.  lndsetk« 
106  U.  S.  646, 27  L,  ed.  254. 

III.  The  written  law— Lex  eeripta, 
a.  0/ sfster  sCotss. 

Hm  relation  of  the  states  to  each  other,  aa  t» 
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ke  was  married  to  Sarah  Behrman  aod  also  to 
•nother  woman. 

Defendaot  stated  that  he  was  reared  by  weal- 
thy parents  in  Ruasia  near  to  Riga.  When 
sixteen  or  seventeen  years  old  met  the  woman 
claiming  to  be  his  wife  in  a  house  of  ill-fame 
and  maintained  Illicit  relations  with  her  for 
0ome  time,  then  left  her  and  went  to  Ham- 
bor^^,  because  he  had  reason  to  belieye  she  had 


robbed  him.  She  followed  him  to  Hamburg 
and  he  had  her  sent  back;  he  then  went  to  Lon- 
don, to  Canada,  to  Norfolk,  and  married  his 
wife  in  Washington.  He  had  never  married 
any  other  woman;  had  never  seen  the  alleged 
license;  the  writing  on  the  buck  of  the  photo- 
graph was  not  his;  did  not  fiend  for  her  to 
come  oyer  from  London;  had  lived  in  Atlanta, 
Philadelphia,    Suffolk,    Rocky    Mount,    and 


matters  not  sorroUDded  hj  the  general  govern- 
ment, is  tbat  of  **f oreiffo  states  to  close  friendsblp** 
mnA  whatever  relaxation  such  dose  friendstilp 
ought  to  Induce  or  may  ba.ye  Induced  in  the  strict 
roles  of  proof,  yet  upoD  strict  principles  of  evi- 
dence, the  laws  and  public  documents  of  one  state. 
4san  be  proved  in  the  courts  of  another  only  as 
other  f oreijrn  laws.  Rape  v.  Heaton,  9  Wis.  828, 76 
Am.  Dec  260. 

In  Hempstead  v.  Beed,  6  Conn.  480,  the  written 
taws  of  the  dllTerent  states  were  held  foreign, 
provable  as  facts,  and  not  receivable  as  Judicial 
notioe.  To  the  same  eHect,  Dyer  v.  Smith,  12 
Oonn.SBA. 

In  Tyler  v.  Kent,  62  Ind.  688,  the  court  held  that 
«  person  claiming  to  recover  under  the  laws  of  an- 
crther  state  must  aver  his  rights  under  such  laws, 
■and  set  forth  such  laws  so  as  to  enable  the  court  to 
<letermine  whether  such  person  Is  entitled  to  the 
TeUef  demanded. 

When  the  question  arises.  What  is  a  foreign  lawf 
if  a  written  law  it  must  be  produced.  Woodbridge 
-r.  Austin,  2  Tyler,  864,  4  Am.  Dec.  740;  McNeill  v. 
Arnold,  17  Ark.  154, 167;  Byrant  v.  Kelton,  1  Tex* 
484. 

The  general  rule  is  well  settled,  that  parol  evi- 
•denoe  of  the  contents  of  a  written  document  can- 
not be  given,  except  where  such  original  is  lost  or 
-destroyed,  and  the  fact  that  the  paper  or  entry  be- 
longs to  a  public  ofBce  and  cannot  be  removed  has 
never  been  held  to  allow  the  opening  of  the  door  to 
■parol  evidence.  People  v.  Lambert,  5  Mich.  849, 72 
Am.  Deo.  49;  Emery  v.  Berry,  28  N.  B,  473,  61  Am. 
I>ec622;  Line  v.  MaclL.  14  Ind.  880;  Merritt  v.  Mer- 
rttt,  20  HI.  66:  Barton  v.  Anderson,  1  Tex.  08;  Ifar- 
tin  V.  Payne.  11  Tex.  2ftS. 

To  allow  such  parol  proof  would  be  a  violation 
of  the  rule  requiring  the  best  evidence  to  be  ad- 
duced that  the  case  admits.  Ck)mparet  v.  Jemegan, 
iiB1ackf.a75i. 

And  error.   McDeed  v.  McDeed,  07  III.  646. 

Wbere  the  action  is  founded  upon  such  a  statute, 
•«  copy  thereof  should  be  filed  with  the  complaint. 
Tyler  V.  Kent,  62  Ind.  688. 

Written  law  exists  in  records  and  may  be  proved 
-with  certainty.    Raynham  v.  Canton,  8  Pick.  208. 

Under  the  New  York  Statute  of  1848,  however, 
«  printed  volume  of  the  statute  laws  of  any  other 
state  is  to  be  admitted  as  prima  facie  evidence  of 
4i]ch  laws.  Toulandou  v.  lAchenmeyer,  6  Abb.  Pr. 
K«  8. 215, 1  Sweeny,  46, 87  How.  Pr.  146. 

The  general  rule  of  law  with  reference  to  foreign 
written  laws  is  that  the  statute  produced  must  be 
proved  to  be  published  by  authority  and  the  copy 
produced  must  be  properly  authenticated.  Piurce 
▼.  Indseth,  108  U.  8.  646,  27  L.  ed.  254;  Molina  v. 
United  States,  6  Ct  CI.  209:  Terrltt  v.  Woodruff,  19 
Vt.  184:  Danforth  v.  Reynolds,  1  Vt  285;  Taylor  v. 
Bank  of  Alexandria,  6  Leigh,  471:  Zimmerman  v.* 
Helser,  b2  Md.  274;  People  v.  Lambert,  6  Mich.  849, 
72  Am.  Dec.  49:  Pbiilips  v.  Gregg,  10  Watts,  158,  86 
Am.  Dec  168;  Webster  v.  Reese,  23  Iowa,  209; 
Beissner  v.  Texas  Exp.  Co.  1  Tex.  App.  CiV.  Cas. 
(White  k  W.)  457 ;  Martin  v.  Payne,  11  Tex.  292. 

When  so  published  they  must  be  accepted  and 
«annot  be  treated  as  mere  private  or  unauthorized 
pabiications.    Wilt  v.  Cutler,  88  Mich.  189. 

Proof  thereof  must  be  authenticated  by  written 
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evidenoe.    Renny  v.  Clarkson,  1  Johns.  886,  S  Am. 
Dec.  880;  Phillips  v.  Qregg,  supra. 

Such  documents  are  usually  authenticated  by  an 
exempliflcation  of  a  copy  under  the  great  seal  of 
the  state,  or  by  a  copy  proved  to  be  a  true  copy,  or 
by  the  certificate  of  an  oflScer  authorized  by  law, 
which  certificate  must  itself  be  authenticated. 
Phillips  V.  Oregg,  supnk 

Certified  copies  from  the  secretary  of  state,  or  a 
oopy  printed  by  said  authority,  are  evidenoe  there- 
of, line  V.  Mack,  14  Ind.  380;  State  v.  Che^  84  N. 
C 114;  Taylor  v.  Bank  of  nilnois,  7  T.  B.  Mon.  876. 

In  criminal  as  well  as  dvll  cases.  State  v.  Pat- 
terson, 24  N.  C.  846, 88  Am.  Dec.  099. 

Foreign  written  laws  may  be  received,  when 
found  In  a  statute  book  with  proof  that  the  book 
has  been  oflBcially  published  bv  the  government 
which  made  the  law.    Martin  v.  Payne,  suvra. 

When  they  show  upon  their  flace  that  they  have 
been  so  printed,  and  contain  such  laws,  thev  are 
prima  facie  evidence.  Emery  v.  Berry,  28  N.  H« 
473,  01  Am.  Dea  022. 

And  when  so  published  they  are  admissible  with- 
out further  proof  'or  authentication.  Taylor  v. 
Bank  of  Alexandria,  6  Leigh,  471. 

A  printed  statute  book  of  any  government 
would  seem  to  be  evidence  of  the  statutes  of  that 
government.  Taylor  v.  Bank  of  Alexandria,  mu 
pra,  wherein  the  printed  statute  book  was  held* 
evidence  of  the  acts  of  the  general  assembly  in 
Virginia. 

They  must  be  verified  in  the  same  manner  as 
foreign  judgments,  by  the  exempliflcation  of  a 
copy  under  the  great  seal  of  the  state,  or  by  a 
sworn  copy.    Bmery  v.  Berry,  supra. 

If  the  foreign  law  be  a  written  law,  the  highest 
evidence  should  be  produced  in  the  form  of  an 
authenticated  copy,  or  a  copy  proved  to  be  a  true 
oopy  by  a  witness 'who  has  examined  and  com- 
pared it  with  the  orlginaL  Isabella  v.  Pecot,  2  La. 
Ann.  887. 

An  ezemplifloation  in  due  form  is  the  best  legal 
method  of  proving  the  contents  of  a  public  rec- 
ord. People  V.  Lambert,  6  Mich.  849,  72  Am.  Deo. 
48. 

In  New  York  and  Connecticut  the  rule  is  to  re- 
quire the  statutes  of  sister  states  to  be  proved  la 
the  same  manner  as  foreign  laws.  Emery  v.  Ber- 
ry, tupra. 

Such  records  do  not  in  each  case,  when  so  pre- 
sented, make  their  ovm  proof,  this  must  be  shown 
a/funds.    Bryant  v.  Kelton«  I  Tex.  484. 

Foreign  laws,  which  have  been  promulgated  as 
such  by  our  own  government,  have  been  allowed 
to  be  read  without  further  proof.  Owen  v.  Boyle, 
15  Me.  147,  82  Am.  Dec  148;  Talbot  v.  Seeman,  5  U. 
S.  1  Cranch,  88, 2  L.  ed.  27. 

The  rule  requiring  foreign  laws  to  be  verified 
with  the  sanction  of  an  oath  Is  relaxed  in  cases  of 
the  statute  of  sister  states,  on  account  of  the  con- 
stitutional ties  binding  the  states  together.  Mullen 
V.  Morris,  2  Pa.  85. 

Yet  it  Is  competent  for  the  states  to  admit  public 
acts  of  sister  states  as  evidence,  even  though  not 
authenticated  as  required  by  the  act  of  congress. 
Taylor  v.  Bank  of  Illinois,  7  T.  B.  Mon.  576. 

Statute  books  of  another  state  purporting  to  be 
under  the  state  authority  were  held  admissible  as 
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Whlttaken.  Sarah  Behnnan  bad  bim  arrested 
once  in  Atlanta,  but  did  not  appear,  and  he 
was  discharged. 

Further  facts  appear  in  the  opinion. 

Mr.  Frank  X.  Osborne,  AUy-den.^  for 
the  State. 

A^eryt  •/•#  deliyered  the  opinion  of  the 
court: 
The  statate  provides  that  ''the  unwritten 


or  common  law  of  another  state,  or  of  a  ter- 
ritory, or  of  a  foreign  country,  may  be  proved 
as  a  fact  by  oral  evidence.  Code,  §  1888. 
Tlie  plain  intendment  of  the  law  is  that  any 
person  who  is  competent  to  testify  as  to  otlier 
facts,  of  which  such  person  professes  to  have 
knowledge,  shall  be  permitted  to  state  the 
pertinent  provisions  of  the  unwritten  laws* 
of  a  foreign  country,  after  having  stated  that 
he  has  \m  opportunity  to  learn  what  they 


eyldenoe  of  the  statate  Uws  of  that  state,  there  be- 
ing DO  proof  to  the  coDtrary  ihowing  their  repeal. 
State  V.  AbLey,  29  Vt.  00. 07  Am.  Dec  764. 

The  statutes  of  the  different  rtates  will  only  be 
taken  notice  of  In  the  courts  of  the  United  States, 
when  found  In  the  oflSotal  statute  books  of  the  said 
states.   Martin  r.  Payne,  11  Tex.  280. 

A  copy  of  the  laws  printed  under  order  of  con- 
gress by  the  public  printer,  and  distributed  bylaw 
to  the  executives  of  the  several  states,  for  the  pur- 
pose of  distribution  among  the  people,  were  held 
good  evidence  of  such  acts  without  further  authen- 
tication. Taylor  v.  Bank  of  Alexandria,  6  Leigh, 
471. 

In  the  United  States  courts,  and  in  the  courts  of 
the  sev'eral  states,  printed  volumes  of  the  laws  of 
the  states  of  the  Union  are  received  as  prima  facie 
evidence.  Owen  v.  Boyle,  15  Me.  147, 82  Am.  Dec 
143. 

So  in  Crake  v.  Crake,  18  Ind.  160,  the  statute  book 
of  Ohio,  printed  by  authority  and  by  the  state 
printer,  was  received  In  evidence  as  prima  Aide 
the  law  of  the  state 

And  the  same  rule  applies  to  courts  of  admiralty. 
The  Pawashicl^  2  Low.  Dec.  142;  Talbot  v.  Seeman, 
6  U.  S.  1  Cranch,  88, 8  L.  ed.  27:  The  Prince  George, 
4  Moore,  P.  a  C.  2L 

Statutes  of  sister  states  are  proved  prima  fsde 
by  the  production  of  the  statute  book  purporting 
to  be  published  by  authority  of  the  state  Inge  v. 
Murphy,  10  Ala.  88Bu 

The  printed  volume  purporting  on  its  face  to 
contain  the  laws'of  a  sister  state,  is  to  be  received 
as  prima  fade  evidence  of  the  statute  laws  of  sudi 
state  Independent  of  any  statutory  regulation. 
Biesenthall  v.  Williams,  1  Dn v.  829, 86  Am.  Dec  620. 

In  Paine  v.  Lake  Brie  ft  I^  B.  Co.  81  Ind.  288,  the 
same  doctrine  was  applied. 

En  BUis  V.  Maxson,  19  Mich.  180, 2  Am.  Rep.  81,  ft 
was  held  that  the  court  would  not  presume  that  the 
leirislature  of  another  state  had  adopted  the  stat- 
utes of  that  state,  and  that  the  same  must  be 
proved  before  they  would  be  passed  upon,  and  that 
where  It  was  alleged  that  a  contracc  was  required 
to  be  in  writing,  the  statute  making  such  law  must 
be  produced.  Kermott  v.  Ayer,  11  Mich.  181,  and 
People  V.  Lambert,  6  Mich.  840,  TB  Am.  Dec  40, 
reoognlzed  and  approved. 

By  the  positive  law  of  Michigan,  printed  copies 
of  the  statutes  and  resolves  of  any  of  the  United 
States,  if  purporting  to  be  published  under  the  au- 
thority of  the  proper  government,  are  required  to 
be  admitted  In  all  proceedings  in  our  courts  as 
prima  fade  evidence  under  •  6886  of  the  Compiled 
Laws.    People  v.  Oalder,  80  Mich.  86. 

It  is  better  evidence  than  the  testimony  of  any 
individual,  who  may  know  the  general  purport  of 
the  law,  but  cannot  carry  in  his  mind  so  minute  a 
knowledge  as  may  sometimes  be  necessary  for  the 
application  of  the  law.  Baynham  v.  Canton,  S 
Pick.  208. 

They  may  \»  vsbatted  by  evidence  proving  them 
to  be  inaccurate    Bradley  v.  West,  00  Mo.  84. 

The  distinct  authority  for  printing  and  publish- 
ing the  laws  need  not  appear  in  any  ease  where 
they  purport  to  be  published  under  the  authority 
of  the  government.    Will  v.  Cutler.  88  Mich.  180, 
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When  such  statutes  are  authenticated  in  the- 
manner  pointed  out  by  the  act  of  congress,  l^ey 
must  be  received  as  evidence.  Taylor  v.  Bank  of 
Illinois.  7  T.  B.  Mon.  678. 

In  Hunt  V.  Johnson,  44  N.  T.  27, 4  Am.  Bep.  08L. 
it  was  held  that  the  code  simpliHed  the  mode.  oT 
proof,  the  printed  volume  bdng  made  presumptive- 
evidence  of  the  existence  of  a  statute  but  that 
such  proof  must  be  produced  <m  the  trial  Uke^ 
other  facts,  and  could  not  afterwards  be  produced 
onappeaL 

A  sworn  copy  or  extraot  ftom  a  statute,  setting 
apart  a  particular  day  for  a  fast  day,  was  allowed 
to  be  proved  by  parol  In  the  same  manner  as  other 
facts  of  general  notoriety.  Chamberlain  v.  Malt- 
land,  6  B.  Mon.  448. 

In  Baynham  v.  Canton,  •  Pick.  208,  it  was  held  that 
a  volume  purporting  on  the  face  of  it  to  oontala 
the  laws  of  that  state,  was  the  best  evidence  next 
to  an  exemplification  or  authenticated  copy. 

Where  a  properly  authenticated  foreign  statute- 
cannot  be  procured,  then  oral  evidence  might  be- 
admissible,  Baynham  v.  OantoOi  si^pra;  ConsequA. 
V.  Willlngs,  Pet.  a  a  228. 

There  must,  however,  \»  some  showing  why 
secondary  evidence  becomes  necessary;  thto  is  the 
settled  American  doctrine.  Kermott  v.  Ayer,  U 
Mich.l8L 

Sworn  copies  of  records  of  another  country  can 
be  given  in  evidence,  when  better  testimony  can- 
not be  procured,  the  party  using  them  showing- 
that  they  are  the  records  of  the  court  by  other  tes- 
timony.  Bryant  V.  Kdton.  1  Tex.  484. 

In  an  action  of  assumpsit  on  a  written  guaranty 
for  the  **ultimate  payment**  of  goods  the  plaiotlflis 
read  In  evidence  sections  of  the  civil  code  of  Louisi- 
ana to  show  the  law  of  that  state  in  relation  to 
such  guaranty,  the  contract  of  guaranty  being 
consummated  in  that  state;  but  no  evidence  of 
lawyers  or  persons  skilled  and  Instructed  in  the  law» 
of  that  state  to  dther  interpret  the  written  law« 
or  afford  the  courts  the  means  of  constructing  it 
bdng  given,  the  court  held  the  question,  as  to  the 
language  of  the  written  law  of  Louisiana,  was  set- 
tled by  the  production  of  that  language  itself 
from  the  d  vU  code.   Walker  v.  Forbes,  81  Ala.  0. 

In  Lee  v.  Mathews,  10  Ala.  082, 44  Am.  Dec.48ei« 
it  was  sought  to  prove  that  it  was  necessary,  un- 
der the  Alabama  laws,  to  record  a  deed  by  the  evi. 
dence  of  a  witness,  but  the  court  held  that  the  law- 
must  1)0  proved  that  such  evidence  was  not  sufll> 
dent. 

Where  the  action  was  brought  upon  a  promis- 
sory note  in  Alabama  and  afterwards  removed  to 
Mississippi  where  the  note  was  transferred.  It  wa» 
held  that  the  revised  code  of  Mississippi  was  oooi- 
petent  evidence  in  proof  of  the  statutes  incorpo- 
rated therdn.    Clanton  v.  Barnes,  60  Ala.  200, 

In  Clarke  v.  Bank  of  Mississippi,  10  Ark.  610.  m 
Am.  Dea  248,  the  printed  statute  book  of  Mlssis- 
dppi,  published  by  authority,  was  allowed  to  be 
received  in  evidence,  such  book  proving  the  pow- 
ers and  capacity  of  the  corporation  to  contract* 
the  burden  to  discredit  suoh.book  bdng  on  the  de- 
fendant. 

Where  the  defendant  sought  to  diow  that  llie 
plalntUTs  deeds  were  based  upon  an  Illegal  anA 
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The  legislatnre  intended,  eyidently, 
that  all  persons  who  might  profess  to  have 
•n  acquaintance  with  such  laws  should  be 
permitted  to  testify  what  were  their  require- 
ments as  to  the  celebration  of  marriages,  or 
entering  into  any  other  contracts.  It  Is  only 
where,  by  reason  of  peculiar  skill  and  ex- 
perience, certain  persons  are  enabled  to  draw 
Inferences  from  facts  which  the  ordinary, 


untrained  mind  cannot  deduce,  that  the  ser- 
vices of  experts  become  desirable,  if  not  es- 
sential, for  the  enlightenment  of  courts  and 
juries.  Kogers,  Expert  Testimony,  g  10,  p. 
18.  When  the  question  is  once  addressed  to 
the  common  sense,  and  involves  only  the 
common  experience  and  sound  judgment  of 
mankind  for  its  solution,  the  opinions  of  ex- 
perts are  not  admissible.    Id.  p.  14.     What- 


onirlons  oontraot,  leadlnir  to  evidenoe  extracts 
from  Interest  statutes,  of  Tennessee  authenticated 
by  the  certlfloate  of  a  notary  public  of  Memphis,  It 
was  held  such  evidence  of  the  usury  statutes  of  Ten* 
nessee  was  not  admissible;  that  the  modes  of  prov- 
ing the  Jaws  of  the  states  were  plainly  indicated  by 
the  case  of  McNeill  v.  Arnold.  17  Ark.  KM,  107,  ct 
atcnfxk 

A  book  said  to  contain  the  statutes  of  Vermont 
and  printed  by  a  private  printer,  was  held  not  ad- 
nUssIble  as  evidenoe  of  the  statutes  of  Vermont. 
Ganfleld  v.  Squire,  2  Root,  200, 1  Am.  Dec.  71. 

The  title  page  of  a  volume  showing  that  the 
book  was  published  by  the  autbority  of  the  Ohio 
legislature  was  held  good  evidence.  Eogao  v.  Con- 
nelly, 107  IlL  45a. 

But  the  publioation  must  be  authorized  under 
aeai  of  f  orei^  state,  the  seal  of  the  secretary  of 
state  is  not  enough.    Bisk  v.  Woodruff,  16  111.  15. 

Under  the  evidence.  Act  of  February  17,  1688, 
Heviaed  Statutes  of  Indiana,  p.  STS,  making  printed 
statute  books  of  any  of  the  states  of  the  Union, 
purporting  to  be  published  by  authority,  prima 
fiacle  evidence  in  the  courts  of  that  state  of  the 
laws  published  in  them,  it  would  be  incompetent  to 
prove  orally  the  laws  of  such  state,  and  parol  tes- 
timony would  be  insuflBcient  for  that  purpose. 
Comparetv.  Jemefran.  6  Blackf.  875. 

In  Heberdv.  Myers,  6  Ind.  94,  the  witness,  intro- 
duced to  prove  the  laws  of  New  York  by  parol, 
stated  tliat  there  was  a  written  code  of  law  for  said 
■tata.  The  court  held  the  question  and  answer 
taken  together  sufficiently  showed  the  written  law, 
smd  that  under  the  statute  its  admissibility  rested 
in  the  discretion  of  the  court,  which,  being  ezer- 
eised  without  any  obvious  abuse,  was  not  the  sub- 
ject of  review. 

Where  it  was  merely  shown  that  the  statutes  in 
Question  were  printed  at  a  certain  place  by  a  cer- 
tain firm,  in  a  iriven  year.  It  not  being  shown  that 
tbe  printers  were  constituted  state  printers,  or  that 
tliey  had  done  such  printing  by  virtue  of  authority 
derived  from  tiie  state,  and  there  was  nothing  to 
rebut  the  conclusion  that  the  printing  was  that  of 
private  enterprise,  it  was  held  such  book  was  not 
receivable  in  evidence  of  tbe  revised  statutes  of 
Ohio.   Maffee  v.  Sanderson,  10  [nd.  261. 

In  Magee  v.  Sanderson,  supra,  it  was  held  that 
nDder  the  statute,  a  statute  book  of  a  sister  etate 
'WBB  not  evidenoe,  unless  it  purported  to  have  been 
printed  under  the  authority  of  such  state. 

Where  the  action  was  brought  upon  four  prom- 
issory notes,  tbe  laws  of  Ohio,  being  pleaded,  were 
proved  by  a  certified  copy  from  the  secretary  of 
■tate  under  tbe  seal  of  the  state,  as  evidence  of  the 
rate  of  interest  in  that  state.  Hall  v.  Harris,  16 
Ind.  180. 

In  Yaughn  v.  Qriffeth,  16  Ind.  868,  a  copy  of  the 
statutes  of  Ohio,  purporting  to  be  printed  by  au- 
tbority of  the  general  assembly,  and  published  in 
pursuance  of  an  act  of  tbe  general  assembly,  were 
offered  and  received  in  evidence,  it  appearing  that 
they  purported  to  be  published  by  public  author- 
ity, thus  distinguishing  the  case  from  Magee  v. 
Sanderson,  supra. 

In  order  to  prove  that  the  public  library  of  Ken- 
tocky  was  a  duly  mcorporated  Institution,  abound 
▼olume  entitled  ^'Acts  of  the  General  Assembly  of 
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the  Commonwealth  of  Kentucky,  passed  at  the  ad- 
journed session  (January,  1871)  of  the  General  As- 
sembly which  was  beguo  aud  held  In  the  city  of 
Frankfort,  published  by  authority,  cdntaining 
what  purported  to  be  an  act  of  incorporation  of 
such  Ulyrary,"  was  held  admissible,  the  fair  and 
reasonable  inference  from  the  title  pa^  showing 
that  the  volume  purported  to  be,  and  was,  pub- 
lished by  authority  of  the  state.  Rothrock  v. 
Perkinson,  61  Ind.  SB. 

The  evidence  of  three  witnesses,  residents  of 
PennsyU'anla,  thoroughly  conversant  with  the 
laws  as  contained  in  Duniap^s  Laws  and  Pardon*s 
Digest,  which  they  offered  as  evidence  of  the  stat- 
ute law  of  that  state,  was  held  not  subject  to  ex- 
ception, the  fact  that  the  books  were  received  as 
evidence  of  the  law  Xyeing  properly  proved  before 
the  books  were  read  for  the  law,  the  testimony 
proving  the  practice  and  usage  under  the  statute. 
Greasons  v.  Davis,  9  Iowa,  219. 

The  case  of  Greasons  v.  Davis,  tuprti^  was  dis- 
tinguished from  that  of  Taylor  v.  Runyan,  8  lowa^ 
475,  by  reason  of  the  averments  in  the  petition  in 
relation  to  the  effect  of  the  entries  of  the  Judgment 
in  the  record  in  Pennsylvania,  and  tbe  evidence- 
introduced  to  support  such  averments  and  to 
show  the  force  and  meaning  of  the  record,  where- 
they  were  made  and  existed.  The  court  in  the 
latter  case  stated  that  if  there  had  been  the  proper 
averments  and  evidence  supporting  them,  and 
showing  that  these  forms  of  entry  had  the  effect  of 
Judgments  where  they  were  made,  it  might  and 
probably  would  make  a  different  case,  but  in  such 
latter  case  there  was  nothing  explaining  the  tran- 
script and  showing  their  effect  at  home. 

Where  the  plaintiff  read  from  a  printed  book, 
purporting  from  its  title  page  to  contain  the  civil 
code  of  the  state  of  Louisiana,  and  to  have  been, 
published  by  authority,  the  court  hold  such  book 
was  competent  testimony  of  the  laws  of  Louisiana, 
and  overruled  the  defendant's  objection  to  the 
evidence.   Thomas  v.  Davis,  7  B.  Mon.  287. 

The  Ohio  laws  were  allowed  to  be  proved  by  the 
testimony  of  witnesses  learned  in  the  law,  who  in- 
corporated sworn  copies  of  such  printed  laws  as 
their  depositions.  Biesenthall  v.  Williams,  1  Duv. 
829, 86  Am.  Dec.  629. 

Where  the  defendant  objected,  upon  the  ground 
of  irrelevancy,  to  the  plaintiff's  reading  m  evi- 
dence the  revised  statutes  of  Illinois,  and  the  first 
volume  of  Breese^  Illinois  Reports,  the  court  sus- 
tained the  objections:  the  law  of  Dlinois  not  being 
an  averment  sufficient  to  support  proof  of  what 
the  law  was,  the  proper  statute  fixing  the  liability 
not  being  mentioned  or  referred  to,  there  was 
nothing  from  which  the  court  could  infer  the  law, 
the  averment  not  indicating  whether  such  law  waa 
statutory  or  established  by  precedent  of  the  court, 
tbe  law  of  another  state  being  nothing  but  a  fact 
which  must  be  pleaded  as  any  other  fact,  in  order 
that  the  court  may  Judge  of  the  effect  of  tbe  law. 
Roots  V.  Merriwether,  8  Bush,  401. 

Where  the  statutes  of  a  sister  state  purported  to 
be  printed  by  the  state  authority,  and  as  such  were 
found  in  book  form,  they  were  held  competent 
evidence.  Taylor  v.  Bank  of  Dllnols,  7  T.  B.  Mon. 
676. 

InLapioe  ▼.  Smith,  18  La.  91,  88  Am.  Deo.  666,  a« 
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«ver  oonflictt  maj  have  arisen  between  the 
4^urt8  of  the  various  states  in  determining 
whether  a  witness  should  show  aome  special 
training  or  opportunity  to  become  instructed 
in  such  laws  (Id.  g  97),  we  are  relieved  from 
•doubt  and  difficulty  by  the  plain  expression 
by  the  legislature  of  the  purpose  to  allow 
all  who  claim  to  know  the  provisions  of 
foreign  laws  the  privilege  of  explaining  them 


to  courts  and  Juries.  It  was  intended  that 
juries  should  judge  of  the  skill  and  intelli- 
gence of  witnesses  testifying  upon  this  sub- 
ject, as  they  do  when  nonexpert  witnesses 
are  allowed  to  give  their  opinions  as  to  ques- 
tions of  sanity.  Our  statute,  however,  is 
but  affirmative  of  the  principle  which  has 
been  laid  doivn  as  the  law  at  an  early  day 
by  some  of  the  courts  of  this  country.    Id. 


copy  of  the  statutes  of  Misslselppi  under  the  great 
seal  of  the  state  and  the  certifloate  of  secretary  of 
«tate  wei;p  admitted  asevldenoe  of  the  laws. 

Where  it  was  sought  to  prove  by  a  member  of 
the  Pennsylvania  bar,  the  statute  taw  of  that  state 
in  regard  to  the  Jurlsdiotlon  of  Justice  of  the 
peace,  the  evidence  was  rejected.  Zimmerman  v. 
Helaer,  82  Md.  274. 

A  volume  of  the  laws  of  the  state  of  Vermont, 
upon  the  title  page  of  which  were  printed  the 
words  **by  authority,**  was  held  admissible  in  evi- 
dence under  section  60  of  chapter  M  of  the  Beyised 
Statutes  of  Uassaohusetts.  Merrlfleld  v.  Bobbins, 
4  Gray,  IBO. 

In  Ashley  ▼.  Boot,  4  Allen,  S04,  the  defendant 
was  allowed  to  read  In  evidence  a  pamphlet,  pur- 
porting to  be  the  **aot8,  resoluUoDS,  and  memorials 
passed  at  the  regular  session  of  the  fourth  general 
4isBembly  of  the  state  of  Iowa**  having  upon  It 
->*the  certificate  of  the  secretary  of  state  of  Iowa** 
for  the  purpose  of  showing  that  the  money  was 
lent  upon  an  usurious  rate  of  interestw  The  court 
;aflBrmed  the  general  principle  and  admitted  the 
evidence,  the  proof  being  in  conformity  with  sec- 
tion 68,  chap.  131,  of  the  General  Statutes. 

Where  a  volume  produced  In  evidence  by  an  at- 
toraey  appeared  to  be  a  volume  of  the  New  York 
statutes,  published  by  authority  of  the  state  and 
possessing  the  character  of  Identity  and  authen- 
ticity, provided  for  under  the  Michigan  compiled 
laws,  it  proved  Itself  as  an  item  which  was  admis- 
sible. It  not  being  shown  that  any  change  had 
taken  place  in  the  law  since  the  enactment  of  the 
statute.   People  v.  Galder,  80  Mich.  8S. 

But  where,  for  the  purpose  of  proving  the  mar- 
riage laws  <rf  New  Jersey,  a  poUceman  and  oon- 
-stable  Jn  New  Jersey  did  not  swear  to  any  general 
knowledge  of  the  laws  of  that  state,  but  testified 
that  he  had,  on  account  of  a  difilculty  with  bis 
wife,  looked  into  those  laws,  the  court  held  such 
•evidence  was  wrongly  admitted,  either  as  proof  of 
•or  as  explaining  the  law  of  New  Jersey.  People  v. 
Lambert,  6  Mich.  340,  72  Am.  Dec.  48. 

In  Kopke  v.  People,  48  Mich.  41,  a  first  marriage 
in  Ohio  was  proved  by  the  evidence  of  an  Ohio 
lawyer  as  to  the  statutory  law  in  the  state.  The 
-court,  although  no  exception  was  based  upon  the 
4idmls8lon  thereof,  and  it  did  not  affect  the  record 
as  presented  upon  appeal,  nevertheless  suggested 
that  statutes  should  be  proved  in  a  more  direct 
way,  and  that  the  laws  of  Michigan,  as  well  as  the 
act  of  congress,  made  distlDct  provision  on  the 
-subject.   People  v.  Lambert,  supra,  approved  of. 

A  printed  copy  of  a  document  purporting  to  be 
prlDted  by  order  of  the  governor  of  the  state,  and 
published  by  the  authority  of  one  of  the  co-ordi- 
nate departments  of  the  government,  was  held 
•sufficient,  the  Intention  of  the  Michigan  statute 
being  only  to  prevent  mere  private  or  unauthor- 
ized publications  of  another  state  from  being  ad- 
mitted In  evidence.    Wilt  v.  Cutler,  88  Mich.  180. 

In  the  above  case  the  title  page  read  ^^Bevlsed 
Statutes  of  the  state  of  New  Jersey,  passed  In  1874. 
Trenton,  printed  by  order  of  the  Gtovemor,  1874,** 
and  the  volume  was  admitted  as  eildence,  even 
though  it  did  not  purport  to  be  published  under 
the  authority  of  the  government  of  the  state,  as 
required  by  •  6086  of  2  OompUed  Laws  of  Michigan. 
^  L.R.A. 


Printed  Journals  of  the  state  in  the  boose  of  rep- 
resentatives in  the  state  of  Missouri,  and  all  pabilo 
documents  and  reports  therein  contained,  and  all 
reports  or  documents  printed  by  order  of  thestate, 
or  of  either  house  of  the  general  assembly,  or  pur- 
porting to  be  printed  by  authority  thereof,  are 
prima  fade  evidence  to  the  same  extent  that  duly 
authenticated  copies  of  the  original  would  be. 
Bradley  v.  West,  60  Mo.  84. 

Tn  Lord  v.  Staples,  28  N.  H.  449,  the  oonrt  ad- 
mitted'a  volume  of  the  laws  of  another  state, 
proved  by  the  counselor  of  that  state  to  be  received 
In  the  courts  thereof,  and  to  be  published  by  au- 
thority as  evidence. 

But  the  court  did  not  decide  tn  the  above  case 
that  the  laws  of  any  country,  merely  foreign* 
might  be  so  proved.    Lord  v.  Staples,  supra. 

A  copy  of  the  state  statute  authenticated  under 
the  seal  of  the  state,  was  received  in  evidence  In 
State  V.  Oarr,  6  N.  H.  887,  without  further  proof. 

Where  objection  was  made  to  the  admission  of  a 
bound  printed  volume  of  the  laws  of  the  state  of 
New  York,  by  an  attorney  of  that  state,  as  univ- 
ersally received  In  the  state  of  New  York  as  the 
statutes  of  that  state,  it  was  held  It  was  properly 
admitted.    Hale  v.  Boss,  8  N.  J.  L.  878. 

The  decision  In  the  above  case  was  dissented  ftom 
by  the  court  in  Van  Busklrk  v.  Mulock,  18  N.  J.  L. 
184,  the  court  holding  that  such  statutes,  whether 
public  or  private,  could  only  be  given  in  evidence, 
and  exemplified  as  directed  by  the  act  of  congress. 
In  the  at>ove  case  the  court  refused  parol  evidence 
of  an  attorney,  to  the  effect  that  a  printed  volume 
of  the  statutes  of  New  York  was  universally  re- 
ceived and  read  In  that  state  as  evidence. 

An  oificlal  printed  copy  of  the  Wisconsin  statutes 
of  1864,  and  of  the  Revised  Statutes  of  1868,  offered 
and  read  without  objection,  and  received  by  the 
court,  cannot  afterwards  be  objected  to.  Condlt 
V.  Biackwell.  10  N.  J.  Eq.  1S8. 

In  the  above  case  the  testimony  of  the  defends 
ant  with  respect  to  the  Wisconsin  laws,  although 
it  would  not  have  been  sufficient  if  given  by  a 
counselor  of  the  state,  yet  being  given  by  him  aa 
defendant,  and  on  his  own  behalf,  the  court  held 
must  be  received  as  against  him,  being  admitted 
without  objection. 

But  In  that  case  It  was  stated  that  the  laws  off 
Wisconsin  were  not  In  fact,  or  by  theory  of  Iaw« 
known  to  the  courts  of  the  state,  and  must  bo 
proved  either  by  experts,  counselors  learned  In  the 
law  of  that  state,  or  copies  of  Its  statutes  with  tbo 
decisions  thereon.    Oondit  v.  Biackwell,  supra. 

A  book  purchased  In  a  book  store,  purporting  to 
contain  thelawsof  a  state,  unless  published  by  au» 
thority,  would  not  be  admitted  anywhere  as  evi- 
dence of  the  written  laws  of  any  governments 
Packard  v.  HiU,  2  Wen^  41L 

In  Markoe  v.  Aldrich,  1  Abb.  Pr.  65,  the  certtft* 
cate  of  the  recorder  of  the  county  of  the  recording 
of  a  mortgage  was  produced  with  that  of  tho 
clerk  of  the  court,  with  the  seal  of  the  court  an- 
nexed attesting  that  he  was  recorder  and  that  hto 
signature  was  genuine  together  with  the  certificate 
of  the  presiding  Judge  of  that  court,  attesting  tho 
clerks  certificate;  it  was  held  not  sufficient  to  provo 
the  validity  of  a  mortgage  made  In  the  state  of 
Indiana. 
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^  90 ;  Amariean  L.  In».  d  T.  (h.  T.  Boten- 
^le,  77  Pa.  514 ;  Piekard  ▼.  BoO^,  96  N. 
B.  171. 

We  find  no  difficulty  In  arrlTlng  at  the  oon- 
•clasion  that  the  prosecuting  witness  was 
•competent  to  prove  that  she  was  married  ac- 
cording to  the  laws  of  Russia,  with  which 
«he  said  she  was  acquainted.  It  is  equally 
clear  that  the  writing  which  she  testified  was 


signed  by  the  defendant  and  herself  at  tht 
time  of  her  marriage  with  him  is  admissible, 
not  simply  as  oorroboratiye,  but  as  substan* 
tive,  testimony,  since,  if  genuine,  it  is  a 
declaration  of  the  defendant  tending  to  es» 
tablish  the  fact  that  the  marriage  was  then 
celebrated.  1  Russell,  Grimes,  216 ;  HiU  t. 
HiU,  83  Pa.  518.  This  paper  it  like  the 
English  register  of  marriage,— not  a  clergy* 


Where  Id  order  to  prove  the  appellate  Jarisdlo- 
tf  on  of  the  supreme  court  of  Oallf  omla,  a  member 
•of  the  GUlf  omla  bar  teBtmed  that  a  book,  oontaln- 
iny  the  statutes  of  Oalifomla  published  by  the 
-state  printer  was  one  of  the  oflloial  copies,  as  pul^ 
•Ushed  by  the  state  printer,  and  that  It  was  the  r^ 
•oelved  official  publication  reooiroiied  by  the  bar, 
«nd  that  the  court  had  no  other  and  there  was 
no  other  edition  published,  the  court  overruled 
the  defendant's  objection,  which  was  that  the 
txwk  did  not  purport  to  be  published  by  the  ao- 
thoifty  of  the  state,  and  was  not  commonly  ad* 
cDltted  as  evidence.  Padflo  Pneumatlo  Gaa  Go.  v. 
Wheelock,  SO  N.  T.  278,  afflrminff  12  Jones  A  S.  fiSl 

In  the  case  where  the  statutes  of  another  state 
where  received  upon  Insufficient  proof,  but  upon 
•examination  it  was  made  to  appear  to  the  supreme 
court,  by  reason  of  facilities  f  uniished  by  the  sec- 
cetury  of  state,  that  the  copy  so  produced  at  the 
trial  was  correct,  the  court  refused  the  writ.  Mo> 
Dugald  V.  Smith,  88  N.  C.  676. 

Where  a  paper,  purportinff  to  be  a  copy  of  the 
4awB  of  Maryland,  was  given  In  evidence  but  it  was 
not  certified  as  required,  either  by  the  laws  of  the 
United  States  or  of  North  Carolina,  It  was  held 
•error  for  which  a  venMrt  de  nowt  would  issue,  ibid. 

The  certifloate  of  the  secretary  of  state,  accom- 
panied by  that  of  the  governor  under^the  seal  of  the 
«tate.  Is  a  sufflcieat  compliance  with  the  Act  of 
North  OsroUna,  of  1888,  Rev.  Stat.,  chap.  U08.d1rect« 
ing  the  mode  of  proof  of  sister  states  as  to  the 
«eoretary*8  official  character.  State  v.  Jackson,  18 
N.  GL688L 

In  State  v.Twltty,  9  N.  a  411.  U  Am.  Dea  770,  a 
f>rintedbook  entitled  **Bevi8ed  Ck>de  of  the  Laws  of 
VlrglDla**  wasC  put  in  evidence  to  prove  the  ex* 
isteoce  of  a  certain  corporation,  and  held  not 
4idml8aible,  the  court  stating  that  such  laws  must 
be  proved  by  duly  autheotloated  copies  with  the 
«eal  of  the  state  attached,  the  Act  of  OongresB  of 
1790^  under  which  every  law  of  another  state  must 
be  authenticated  by  having  the  seal  of  the  state 
Affixed,  superceding  the  common  law  of  the  sub- 
ject and  being  the  highest  evidence  of  authenticity. 

A  copy  of  a  private  act  of  assembly,  printed  nn- 
•der  the  authority  of  the  commonwealth,  was  held 
•evidence  In  Biddls  v.  James,  •  Blnn.  881,  •  Am.  Dec. 
•i6«. 

Printed  copies,  authorized  by  the  legislature,  of 
«tate  laws,  whether  public  or  private,  were  held  to 
be  admissible  In  evidence.   Ibid. 

In  Kean  v.  Rice,  ^Z  Serg.  ft  R.  208,  a  printed  copy 
<tt  an  act  of  sssembly,  published  by  the  legislative 
authority  of  another  state,  was  received  in  evi- 
dence. 

A  certified  copy  of  the  general  statutes  of  Massa- 
chusetts, proved  by  the  governor  and  certified 
by  tiie  secretary  of  state,  under  the  seal  of  the 
commonwealth,  was  held  admissible  In  evidence. 
•Grant  v.  Henry  Clay  Goal  Co.  80  Pa.  806. 

Where  the  laws  are  public  or  private,  yet  being 
^printed  by  the  public  printer  by  order  of  the  legls* 
tatxure,  agreeably  to  a  general  act  of  assembly  for 
that  purpose,  It  must  be  considered  as  sufflcienUy 
«atfaenticatedi   Bidds  v.  James,  supra. 

Where  the  plaintiff  offered  and  gave  in  evidence 

«  printed  tK)Ok  styled  **The  Revised  Laws  of  New 

Fork,**  and  offered  to  read  therefrom.  It  was  held 

«  L.R.  A 


that  printed  volumes  purporting  on  their  face  to 
be  the  laws  of  a  sister  state  were  admissible  as 
prima  fade  evidence  to  prove  the  statute  law  of 
that  state.   Mullen  v.  Morris,  2  Pa.  86w 

The  record  of  a  Judgment  of  a  court  of  a  sister 
state  attested  by  the  deputy,  and  certified  by  the 
judge  of  the  sopreme  court  of  the  state,  it  ap- 
pearing from  the  record  that  he  was  a  member 
of  the  court  but  not  the  chief  Justice,  was  held 
not  certified  as  directed  by  the  act  of  congress 
and  Improperly  admitted  in  evidence,  the  Act  of 
Congress  of  1700  declaring  that  the  records  and 
Judicial  proceedings  of  any  state  shall  be  proved 
or  admitted  In  any  other  court  of  the  United  States 
by  the  attestation  of  the  derk  and  the  sea'  of  the 
court  annexed,  tf  there  be  a  seal,  together  with  a 
certificate  of  the  Judge,  chief  Justice,  or  presiding 
magistrate  as  the  case  may  be,  that  the  said  attes- 
tation is  in  due  form.    Lothrop  v.  Blake,  8  Pa.  488. 

Princess  Digest  of  the  laws  of  (Georgia,  compiled 
under  the  authority  of  the  legislature  of  that  statct 
examined  and  approved  under  authority  by  the 
governor  containing  a  certificate  of  his  approba- 
tion and  carrying  other  marks  of  authenticity,  was 
held  admissible  in  evidence  of  the  laws  of  Gtoorgia. 
Allen  V.  Watson,  8  HIU,  L.  819. 

The  admissihility  of  the  book,  however,  was  put 
upon  the  ground  that  it  was  commonly  known  by 
the  bar  and  the  bench,  that  in  Qeorgla,  which  was 
only  separated  from  South  Carolina  by  the  Savan- 
nah Blver,  it  was  received  as  evidence  for  the  stat- 
ute law  of  that  state,  a  copy  of  the  same  being  in 
the  legislative  library  of  the  state  of  Tennessee, 
presented  as  containing  the  statute  laws  of 
Georgia.    ZZKd. 

The  laws  of  Missouri,  before  they  became  a  part 
of  the  Union,  were  held  to  be  provable  as  facts 
from  the  best  sources,  such  as  eminent  Jurists,  and 
other  legal  characters  who  had  opportunities  to  be- 
come experienced  In  them,  as  well  as  by  the  public 
documents  of  the  country.  Wilson  v.  Smith,  i 
Ferg.  809. 

In  Foster  v.  Taylor,  8  Overt.  191,  It  was  held  that 
the  court  could  either  recur  to  Its  own  knowledge 
of  the  Judiciary  system  of  a  sister  state,  or  look 
Into  the  printed  statutes  of  such  state,  to  ascertain 
facts  within  such  statutes.  Phillips  v.  Gregg,  it 
Watts,  168, 86  Am.  Dec.  168. 

While,  under  the  common  law,  the  law  of  an- 
other state  must  be  averred  and  proved  as  any 
other  fact,  in  Tennessee  the  averment*  in  such  case 
would  only  be  necessary  and  would  be  sustained 
In  the  courts  of  that  state  by  copies  of  the  statute, 
purporting  or  proven  to  have  been  published  by 
the  authority  of  the  state  from  whence  It  comes, 
under  section  8800  of  the  Tennessee  Code.  So 
held  in  Hobbs  v.  Memphis  A  a  R.  Co.  9  Heisk,  873, 
as  to  inferior  courts. 

In  Try  on  v.  Rankin.  9  Tex.  60ft,  where  the  ques- 
tion was  as  to  the  plaintiff's  rlirht  to  recover  interest 
on  a  promissory  note,  the  oourt  held  such  right 
did  not  exist  at  common  law,  it  was  generally  the 
creature  of  statute  and  therefore  could  not  be 
proved  by  parol;  and  further  that  if  the  rate  of  In* 
terest  depended  upon  usage  having  the  force  of 
law,  it  was  susceptible  of  proof  by  parol,  but  it 
must  be  proven  as  a  usage. 

The  case  of  Burton  v.  Anderson,  1  Tex.  98,  which 
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man's  certificate,  but  a  paper  signed  by  the 

Sarties.  **  Proof  of  the  register  there  [savs 
ampbell,  J. ,  in  Fieople  v.  Lambert,  5  Mich. 
849,  72  Am.  Dec.  40]  is  proof  of  the  act  of 
the  party,  as  much  as  proof  of  his  signature 
to  a  deed  would  be.  ** 

After  the  witness  testified  that  the  words 
on  the  back  of  a  picture  of  the  defendant 
were  in  his  handwriting,  and  that  the  writ- 


ing was  sent  to  her  together  with  the  picture^ 
the  writing  was  competent  as  an  acknowl- 
edgment by  him  of  the  relations  subsisting 
between  them,  just  as  was  the  written  state- 
ment signed  by  him  at  the  time  of  the  mar- 
riage. 21  Am.  '&  Enir.  Encyclop.  Law,  p. 
121. 

A  much  graver  question  was  raised,  how- 
ever,  by  admitting,  in  the  face  of  ob)ection. 


decided  that  the  act  of  ooogreeB  did  not  exclude 
other  modes  of  autbentloatlon  of  state  Jaws,  and 
admitted  the  statute  books  purporting  to  be  pub- 
lished by  state  authority  as  eyidenoe,  was  held  to 
tf^be  superceded  by  the  proyisioos  of  the  statute. 
Martin  v.  Payne,  U  Tex.  2aSL 

The  aot  of  congress  does  not  preclude  the  estab- 
lishment of  other  means  of  authentication,  or 
proof  by  the  states  themsel  ves.   Ibid. 

Where  the  evidenoe  rejected  was  a  compUatlOQ 
of  the  statutes  of  Tennessee,  which  did  not  purport 
to  have  been  published  by  the  authority  of  the 
state,  or  to  be  offloiai  in  its  character,  it  was  held 
that  they  were  not  receivable  in  evidence,  as,  under 
the  act  of  oongressv  only  books  purporting  to  have 
been  printed  by  state! authority  were  admissible, 
the  statute  not  extending  to  private  and  unofficial 
publications,   ibid. 

The  testimony  usually  produced  is  a  sworn  copy 
of  one  who  has  compared  it  with  the  original  pro- 
ceedings, or  an  exemplified  copy  certified  by  the 
elerk,  and  the  presiding  Judge,  and  the  seal  of  the 
court  with  the  broad  seal  of  the  province  or  king- 
dom to  the  appointment  of  the  Judge,  with  the 
proper  certificate  from  the  office  of  appointment. 
Spauldlng  V.  Vincent,  24  V t.  SOL 

A  village  charter  was  held  to  be  a  public  law  of 
which  the  court  should  take  Judicial  notice.  Wl- 
nooskl  v.  Gokey,  48  Yt  282. 

A  copy  of  a  manifest  taken  from  the  books  of  a 
custom  house  is  a  copy  of  a  record,  and  may  be 
given  m  evidenoe  when  properly  proved.  United 
States  V.  Johns,  4  U.  S.  4  Dall.  412, 1  L.  ed.  888. 

An  exemplification  of  a  law  of  a  state  under  the 
great  seal  thereof  is  admissible  In  evidenoe  without 
aoy  other  attestation.  Thompson  t.  Musser,  1  U. 
8. 1  DalL  458, 1 L.  ed.  222. 

The  written  or  statute  laws  of  foreign  countries 
are  to  be  proved  by  the  laws  themselves  if  they  can 
be  procured,  if  not,  inferior  evidence  of  them  may 
be  received.   Oonsequa  v.  Willings,  Pet  a  a  226. 

The  laws  of  the  other  states,  printed  under  au- 
thority,  are  evidenoe  when  proved  to  be  so  printed. 
Btate  V.  Btade,  LD.  Chip.  808. 

In  Bnnls  v.  Smith,  06  U.  S.  14  How.  400, 14  L.  ed. 
4T2,  the  Code  Civii  of  France  with  Its  Indorsement 
'*Les  Garde  des  Bceaux  de  France  a  la  Ooeur  Su- 
preme des  BtatB  Unis**  was  offered  as  evidence  to 
prove  that  the  law  of  France  was  for  the  distribu- 
tion of  tiie  funds  in  question  aad  it  was  held  that 
such  indorsement  was  sufficient  to  make  the  code 
evidence. 

b.  Of  fortUrn  countries. 

Foreign  Jaw  is  to  be  proved  as  a  fact,  if  written 
or  statutory,  by  the  law  Itself  or  exemplified  copies. 
Haltlmore  A  O.  R.  Co.  v.  Qlenn,  28  Md.  287, 92  Am. 
Dec  688:  De  Sobry  v.  DeLaistre,  2  Harr.  ft  J.  191,  8 
Am.  Dec  686:  Gardner  v.  Lewis,  7  Gill.  879. 

The  written  foreign  laws  may  be  verified  by  an 
oath,  or  by  an  exemplification  of  a  copy  under  the 
great  seal  of  a  state,  or  by  a  copy  proved  to  be  a 
true  copy  by  a  witness  who  has  examined  and  com- 
pared it  with  the  original,  or  by  a  certificate  of  an 
officer  properly  authorized  by  law  to  give  the  copy, 
which  certificate  must  be  duly  proved.  Bnnis  v. 
Smith,  66  U.  S.  14  How.  400, 14  L.  ed.  472. 

The  written  foreign  law  may  be  proved  by  a  copy 
of  the  law  properly  authenticated.    Ibid, 

25  L.  R.A. 


To  prove  the  written  laws  of  any  foreign  nation^ 
a  copy  of  such  laws  should  be  produced.  Gardner 
V.  Lewis,  supra;  Robinson  t.  Clifford.  2  Wash.  C.  C 
1;  Picton*s  Oase,  80  How.  St.  Tr.  402. 

Otherwise  it  cannot  be  taken  as  evidence.  Hemp> 
hlU  V.  Bank  of  Alabama,  •  Smedes  A  M.  60;  Gard- 
ner V.  Lewis,  aod  Robinson  v.  Clifford,  SMpro. 

The  .usual  mode  of  proving  a  statute  law  of  a. 
foreign  state  is  by  an  exemplification  of*  the  stat- 
ute, certified  by  the  proper  officer  and  in  the  proper 
manner.    Allen  v.  Watson,  2  Hill,  L.  319. 

The  laws  of  a  foreign  nation,  desigoed  only  for 
the  direction  of  its  own  affairs,  are  not  to  be  noticed 
by  the  courts  of  other  countries,  unless  proved  a» 
facts.  Talbot  ▼•  Seeman,  i  U.  &  1  Granch*  1«  2  L. 
ed.16. 

The  written  law  of  a  foreign  country  is  subject 
to  the  same  rules  as  all  other  written  instruments 
of  evidence  of  a  public  nature,  and  as  the  original 
cannot  be  produced,  can  only  be  proved  by  the 
production  of  a  sworn  copy.  Innerarity  v.  Heir» 
ofMims,lAla.600. 

The  written  or  statute  laws  and  judicial  recorde 
of  a  foreign  state  must  be  proved  iby  dooument» 
properly  authenticated  under  the  seal  of  the  state, 
or  a  sworn  oopy  must  be  produced.  Lincoln  v. 
Battelle,  6  Wend.  476. 

Authenticated  copies  of  written  laws,  or  other 
public  instruments  of  foreign  governments,  must 
be  produced  and  verified  upon  the  sanctioa  of  an 
oath,  unless  verified  by  some  other  high  authority 
which  the  laws  respect  not  less  than  the  oath  of  ai> 
indivldua].  Phillips  v.  Gregg,  10  Watts,  168, 86  Am. 
Dec  168. 

A  person  offered  as  a  witness  and  expert  in  f  or^ 
eign  law  may  state  a  written  kiw  without  produc- 
ing it,  and  he  may  produce  the  copy  of  the  statutee 
or  code  of  the  foreign  country  and  refer  to  the 
same  for  the  purpose  of  retreshing  his  recoUeotioa 
as  to  the  law.  Barrows  v.  Downs,  9  B.  L  4ifi,  11 
Am.  Rep.  288. 

The  statute  laws  of  nations  foreign  to  the  United- 
States  could  not  formerly  be  proved  by  parol,  but 
now  the  oourt  has  a  discretion  on  this  point.  Lioe 
V.  Mack,  14  Ind.  880;  Comparet  v.  Jemegan,  & 
Blackf .  876. 

Where  a  defendant,  in  an  action  of  ejectmenu 
offered  to  prove  by  a  witness  the  function  and  au- 
thority exercised  by  the  Spanish  commandant  at 
Mobile,  under  the  Spanish  government,  that  they 
did  exercise  the  civil,  military,  executive,  and  Ju- 
dicial powers,  and  that  their  decisions  therein  were 
conclusive,  unless  appealed  from,  «ind  also  that 
they  determined  all  questions  concerning  lands, 
both  as  to  the  king  and  individuals,  and  that  the 
commandant  was  empowered  and  authnrixed  by 
the  dpaoish  government,  by  written  orders  from 
the  king  and  other  superior  officers:  that  these 
orders  as  well  as  the  regulations  by  which  they 
were  governed  were  in  writing,— it  was  held  that 
the  court  committed  no  error  In  refusing  the  testi- 
mony, as  a  foreign  written  law  cao  only  be  proreit 
by  an  exemplification  of  the  law  itself.  Innerarity 
V.  Heirs  of  Mims,  1  Ala.  600. 

In  the  above  oase  there  was  no  offer  to  prove  th* 
existence  of  a  usage  or  custom  for  which  there 
was  no  warrant  by  any  written  order  or  regulation^ 
the  proof  being  an  attempt  to  prove  the  legal  effect 
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•the  atteBtation  of  the  celebration  of  the  mar- 
Tiage  by  the  rabbi  of  the  city  of  Riga,  which 
was  certified  by  the  signature  and  seal  of  the 
-ofBcial  minister.  We  cannot  satisfactorily 
-dispose  of  this  case  without  determining  what 
documentary  testimony  can  be  admitted  on 
the  trial  of  criminal  prosecutions  without 
invading  the  constitutional  right  of  a  de- 
fendant to  confront  his  accusers.     The  right 


to  cross-examine  one's  accusers  was  never 
held  to  exclude  the  dying  declarations  of  one 
who,  by  the  act  of  the  accused,  was  no  longer 
able  to  confront  him  on  the  trial,  provided 
the  declaration  was  made  in  the  certain  ex- 
pecUtion  of  death.  State  ▼.  MUU,  91  N.  C. 
581 ;  StaU  v.  Tilghman,  83  N.  C.  513 :  State 
V.  Williams,  67  N.  C.  13 ;  State  ▼.  Shelton, 
47  N.  C.  860,  64  Am.   Dec.   587 ;  Oreen  v. 


<t  orders  and  legulatlOQS  admitted  to  be  in  wrltiDcr, 
wblch  were  therefore  properly  rejected.    Ibid. 

Tlie  printed  volume  of  the  laws  of  the  British 
province,  which  was  proved  by  the  testimony  of 
«ubecribiDg  witnoawo  before  the  lord  mayor  of 
London,  and  certified  by  him  under  his  oflldal  aiff- 
natore  and  seal  of  office,  which  was  sufficient  to 
authorize  the  deed  to  be  read  In  evidence  of  title 
by  the  law  of  the  province,  was  held  to  be  sufficient 
■evidence  to  pass  the  title  here.  Owen  v.  Boyle,  15 
Ma  U7, 88  Am.  Dec.  143. 

Where  the  books  admitted  purported  to  oontain 
the  laws  of  the  province,  printed  by  the  printer  to 
bis  majesty,  and  distributed  by  the  government  to 
its  officers,  and  dted  and  read  in  the  courts  there  as 
laws  m  force,  reflruiatmff  the  administration  of  Jus- 
•tlce,  receiving  the  sanction  of  the  executive  and 
Judicial  officers  of  the  province  as  containing  its 
iawfl«  the  latter  fact  being  proved  by  tlie  oath  of 
witnesses,  the  court  held  such  evidence  equally 
eatisfactory  as  the  exempllfloatlon  of  a  roll  found 
in  the  poneasion  of  the  evatoe  rotulorum^  aooom- 
panied  by  the  oath  of  the  person  making  it;  and  was 
no  departure  from  the  rule  requiring  the  best  evi- 
•denoe.    Owen  v.  Doyle,  tupra. 

The  evidence  of  an  attorney  from  Canada,  con- 
-ceming  the  Canadian  law  of  interest,  was  held  in- 
admissible to  show  the  terms  of  a  Canadian  statute 
lin  Kermott  v.  Ayer,ll  Allch.  181. 

In  an*actlon  upon  a  bill  of  exchange,  it  was  held 
that  the  commerce  code  of  France,  being  written 
iaw,  conld  not  be  proved  by  the  production  of  a 
printed  book,  admitted  to  be  conformable  to  the 
official  edition  of  the  code  published  by  the  gov- 
ernment.  ChanoiDe  v.  Fowler,  8  Wend.  178. 

In  the  above  case  the  cbanoeU<ir  of  the  French 
•consulate  of  New  York  produced  a  book  In  the 
French  language  oontainiug  the  code,  but  not  the 
official  edition  of  the  laws  of  France,  although  the 
witness  stated  that  it  was  conformable  to  that  edi- 
tion, and  that  he  regulated  his  official  conduct  by 
the  laws  as  contained  in  that  book,  which,  he 
stated,  was  an  exact  copy  of  the  laws  furnished  by 
the  French  government  to  his  consul,  and  the  de- 
fendant airreed  to  so  consider  it,  but  the  court  held 
such  book  was  not  evidence  of  the  laws  of  France. 
Ibid. 

The  notarial  certlflcate'only  proves  the  correct- 
ness of  the  translation.  Lincom  v.  Battelle,  6 
Wend.  47S. 

The  laws  regulating  the  Court  of  Consulado  of 
Havana  where  held  not  provable  by  a  printed 
book  purchased  in  Havana  purporting  to  contain 
the  royal  charter  establishing  that  court,  the 
written  laws  of  other  states  being  proved  by  an  ex- 
emplification, and  not  by  the  printed  statute  book 
of  such  states.    Packard  v.  BUI,  8  Wend.  411. 

Where  the  defendant  sought  to  prove  his  dls- 
ehargefrom  a  debt,  by  virtue  of  a  royal  grant  of 
the  king  of  Denmark,  and  of  the  proceedings  un- 
4iae  it,  the  proelama  which  preceded  the  grant  be- 
ing considered  as  a  law  of  the  kingdom  of  Denmark 
•or  as  a  Judicial  proceeding,  the  evidence  of  a 
sworn  witness  who  swore  that  he  knew  that  such 
grant  was  Issued,  and  that  all  necessary  notices 
▼ere  given,  and  that  the  copy  and  notarial  transla- 
tion of  the  proelama  annexed  to  the  wltnesB*s 
depositloTi  was  duly  authentioated,  and  Uut  full 
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faith  and  credit  would  be  given  to  such  authenti- 
cation in  the  courts  of  Denmark,  was  held  inad- 
missible as  e  vidence.    lancoln  v.  Batelle,  supra. 

Where  the  original  Instrument  upon  which  suit 
was  brought  could  not  be  produced,  as  by  the  laws 
of  the  Bpanlsh  province  In  which  it  was  executed 
the  orlffioa]  remained  with  the  notary  before 
whom  it  was  executed,  copies  certified  and  signed 
by  the  notary  being  delivered  to  the  parties  and 
receivable  m  evidence  In  all  the  Spanish  courts,— 
upon  the  question  whether  the  leer  loci  ought  to 
prevail  so  as  to  allow  such  copies  as  evidence,  the 
oourt  inclined  to  the  opinion  that  they  ought  not 
to  be  received  as  sufficient  per  se,  but  were  not  en- 
tirely to  be  disregarded  and  treated  as  nullities,  but 
ought  to  be  received  as  forming  part  of  the  In- 
ferior evidence  of  execution  when  tlie  original 
could  not  be  produced  and  proved.  Mauri  v. 
Hefferman.  18  Johns.  66. 

In  order  to  sacertain  the  exact  state  of  the  law 
at  a  particular  date,  including  its  construction  and 
effect,  the  evidence  of  a  person  who  testified  that 
he  had  practiced  law  to  Havana  for  twenty-four 
years,  had  been  the  consulting  lawyer  of  one  of  the 
tribunals,  and  a  Judge,  and  the  book  to  which  he 
referred  purported  to  be  the  Spanish  Code  of  Com* 
meroe  of  1828,  It  was  held  that  the  book  was  ad- 
missible as  showing  the  law  of  Cuba,  and  to  support 
the  evidence  and  refresh  the  recollection  of  the 
witness.  Barrows  v.  Downs,  9  tt.  I.  44ft,  11  Am. 
Rep.  288. 

Marine  ordinance  of  foreign  ootmtries,  promul- 
gated by  the  executive  by  order  of  the  legislature 
of  the  United  States,  may  be  read  in  the  courts  of 
the  United  States  without  further  authentication 
or  proof.  Talbot  v.  Seeman,  5  U.  8. 1  Granch  1,  8 
L.ed.lfi. 

Where  the  claimant  offered  in  evidence  of  the 
French  iaw  volumes  of  the  fourth,  twenty-fourth, 
and  others  of  the  Bulletin  Des  Lois,  sent  to  the  su- 
preme court  by  the  French  government,  they  were 
held  admissible  m  evidence  without  further  proof 
forthe  purpose  of  proving  the  French  law.  Dau- 
phin V.  United  States,  6  Ct.  a.  23L 

In  Thompson  v.  Musser,  1  U.  8. 1  DalL  458, 1  L. 
ed.  222,  a  copy  of  an  act  of  assembly  of  another 
state,  contained  with  other  acts  In  a  pamphlet 
printed  by  the  printer  of  the  oommoowealth,  was 
held  to  be  good  evidence  where  the  court  below 
permitted  tbe  declaration  to  be  amended  before 
the  writ  of  the  Jury  had  been  sworn,  and  then  had 
the  Jury  sworn  again  and  received  their  verdict 
without  the  consent  of  the  defendant. 

Tbe  English  written  iaw  was  allowed  to  be  proved 
by  printed  statutes,  proved  to  be  officially  pub- 
lished by  that  government,  a  copy  of  the  statutes 
being  shown,  to  the  reasonable  satisfaction  of  the 
court,  to  be  genume.  The  Pawashick,  8  Low.  Deo, 
14& 

Where  the  defendant's  counsel  offered  to  prove 
by  a  witness  the  contents  of  two  decrees  of  the 
king  of  Spain,  the  court  refused  the  evidence,  stat- 
ing that  although  the  unwritten  law  of  foreign 
countries  might  be  proved  by  witnesses,  the  writ- 
ten law  could  be  proved  only  by  itself.  United 
States  V.  Ortega,  4  Wash.  C  C  581. 

Where  the  proof  exists,  and  the  provisions  of  the 
bankrupt  law  of  a  provmce,  at  the  time  the  dls- 
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6taU,  66  Ala.  40,  41  Am.  Rep.  744.  Where 
a  witness  who  was  examined  on  a  prelimin- 
ary hearing  or  on  a  former  trial  of  the  same 
indictment  has  since  died  or  become  insane, 
or  is  too  ill  to  be  present,  or  has  been  in- 
duced by  the  prosecutor  or  defendant  to  re- 
move from  the  state,  his  testimony  may  be 
proved  on  a  subsequent  trial,  when  it  ap- 
pears that  the  accused  was  present,  and  had 


the  opportunity  to  01*088  ex  Amine  tbe  witne» 
when  such  testimony  was  delivered.  8taU 
V.  King,  86  N.  C.  603 :  SlaU  v.  Oradp,  8^ 
N.  0.  646 ;  State  ▼.  Valentine,  29  N.  C.  325 ; 
JState  ▼.  Taylor,  61  N.  C.  608. 

Where  facts,  from  their  very  nature,  can 
only  be  proved  by  a  record,  or  a  duly  au- 
thenticated copy  of  a  record,  proof  of  thenr^ 
does  not  fall  within  the  constitutional  in- 


cbarffe  was  granted,  was  made  without  tbe  pro- 
duction of  any  oops'of  the  statute.  It  was  held 
irregular,  as  some  copy  of  tbe  law,  wbiob  the  wit- 
ness could  swear  whs  recoernized  in  the  provlDce 
as  autborltatlve,  should  have  been  produced. 
Spauldinff  v.  Vincent,  UYLCOL 

lY.  ModificatUmt  cf  the  eommnn  law. 

Statutory  modification  of  the  common  law  must 
be  proved  by  tbe  production  of  authenticated 
oopies  of  the  statutes,  and  cannot  be  otberwise 
Judicially  noticed.    Newton  v.  Cooke,  10  Arlr.  169. 

y .  Oorutruetion  of  virUten  Zaira. 

Tbe  question  of  the  exposition,  intcrpretr.ldon, 
and  adjudication,  which  misrht  never  have  been 
evidenced  by  books  or  writings,  is  proporl  >  shown 
by  tbe  testimony  or  opinions  of  conii  et(>nt  wit- 
nes8c>s.  instructed  in  the  law  of  tbe  state,  such  ex- 
positions and  interpretations  being  well  under- 
stood as  tbe  rules  of  law  produced  by  tbe  court, 
^rom  tbe  written  words  of  tbe  code  upon  a  partic- 
ular state  of  facts.  Walker  ▼.  Forbes.  81  Ala.  9; 
Dyer  v.  Bmith,  12  Ck>nn.  884. 

It  may  be  learned  by  parol  what  tbe  true  mean- 
ing or  construction  of  a  foreign  statute,  as  settled 
by  the  practice  of  courts  of  a  foreign  country,  la, 
and  courts  will  take  notice  of  the  construction 
given  to  foreign  statutes  by  foreign  tribunals,  into 
whose  reports  they  may  look  for  such  construo- 
tion.    Hoes  V.  Van  Alstyne,  20  IlL  20e. 

The  statutes  of  another  state,  and  also  any 
peculiar  construction  which  the  courts  of  such  state 
may  have  placed  upon  them,  when  they  come  in 
question  In  tbe  courts  of  another  state  must  be 
proved  by  evidence  as  matters  of  fact,  and  if  such 
statutes  be  given  in  evidence,  but  no  evidence  of 
such  peculiar  construction  be  given,  the  courts  of 
the  state  will  give  tbe  statute  such  construction  as 
may  be  authorised  by  the  settled  construction  of 
similar  statutes  in  that  state.  Smitb  v.  Bartram, 
U  Ohio  St.  69U. 

The  construction  given  to  a  statute  relating  to 
justice  suits  might  be  as  much  part  of  tbe  common 
law  as  any  part  of  the  common  law,  and  capable 
•f  tbe  same  kind  of  proof,  and  it  makes  no  differ- 
ence whether  tbe  construction  of  the  statute  arises 
from  immemorial  usage  and  practice,  or  in  conse- 
quence of  the  decisions  of  the  highest  Judicial 
tribunals,  hi  either  case  if  the  construction  bad  be- 
oome  a  part  of  the  law  of  the  state,  it  is  capable  of 
proof  by  the  courts  of  another  state^  Dyer  v. 
Smith,  12  Conn.  884. 

Such  evidence,  being  credible  and  true,  must 
oontrol  the  courts  In  construing  the  written  law, 
even  though  it  leads  to  the  adoption  of  a  considera- 
tion different  from  that  placed  upon  them  by  the 
former  decisions  in  the  case.  Walker  v.  Forbes,  81 
Ala.  9. 

Courts  may  take  uniform  notice  of  tbe  construc- 
tion given  to  foreign  statutes  by  the  foreign  tri- 
bunals, and  for  this  purpose  will  look  to  the  re- 
ports of  such  tribunals.  McDced  v.  McDeed,  67  m. 
M5;  Uoes  v.  Van  Alstyne,  20  111.  802. 

Where  tbe  witness  was  a  counselor  at  law,  and 
bad  for  many  years  exercised  the  duties  of  tbe  of- 
fice of  a  Justice  of  the  peace  in  the  state,  and  gave 
evidence  to  the  practlfMl  coiutruc^tion  of  a  statute 
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regarding  bis  courts,  the  evidence  was  held  admis- 
sible.   Dyer  v.  Smitb,  eupra. 

Where  it  was  soutrht  to  put  in  evidence  a 
statute  giving  tbe  plain tifTs  executors  a  right  to 
proceed  to  execution  in  tbe  same  way  the  plalntiir 
might  have  done,  the  modtis  operandi  by  which  the 
executor  was  to  become  a  party  not  being  defined, 
the  court  held  that  the  mode  of  prooedure  rested 
In  the  practice  of  the  courts  in  tbe  same  manner  aa 
the  extent  of  meaning  given  to  the  act,  and  that 
such  oonstruotion,  usage,  and  practice  might  be 
shown  in  the  same  manner  as  tbe  unwritten  law 
might  be.    Greasons  v.  Davis,  9  Iowa,  219. 

The  same  rule  is  applicable  to  tbe  oonstructloi^ 
of  foreign  statutes.    Holman  v.  King.  7  Met.  S84. 

Tbe  connection,  intercourse,  and  <M)n8titutional 
tics  which  bind  together  the  several  states  require 
that  this  species  of  evidence  should  be  suffloient 
until  contradicted.   Kaynham  v.  Canton,8  Pick.  298L 

Where  the  evidence  consists  of  the  parol  testi- 
mony of  experts,  as  to  tbe  existence  or  prevailiog' 
construction  of  a  statute,  or  as  to  any  point  of  un- 
written law,  the  Jury  must  determine  what  the  for- 
eign law  is.    Kline  v.  Btiker,  99  Mass.  234. 

Tbe  question  of  construction  and  effect  of  writ> 
ten  documents,  statutes  or  judicial  opinion  is  for 
the  court.   IMd. 

VL  Proof  of  jtractice  under  statutes. 

The  praotioe  and  usage  under  the  written  or 
statute  law  may  be  proved  by  parol.  Oixjasoos  v. 
Davis.  9  Iowa,  219. 

By  lawyers  skilled  in  the  laws,  usages,  and  prac- 
tice of  such  state.    Blackwell  v.  Qlass,  48  Ark.  ;!C9l 

In  Mowry  v.  Chase,  100  Mass.  79,  the  evidence  or 
experts  from  Rhode  Island  was  admitted  for  tbe 
purpose  of  proving  the  usage  and  praotioe  of  the 
court  of  that  state,  with  respect  to  the  ■uflloienoj' 
of  service  to  support  a  Judgment. 

Where,  in  an  action  of  debt,  tbe  plaintiff  offered 
the  depositions  of  a  witness,  skilled  in  the  lawsamft 
familiar  with  the  praotioe  of  tbe  state  of  Louisiana^ 
and  also  the  laws  of  the  state  of  Louisiana* 
purporting  to  be  published  under  the  authority  of 
tbe  state,  such  depositions  appearing  to  be  regu- 
larly taken,  tbe  evidence  was  held  competent  to 
prove  the  laws  and  praotioe  of  that  state.  Bark- 
man  y.  Hopkins,  U  Ark.  157. 

The  principles  established  In  Greasons  v.  Davis* 
aupm,  were  followed  by  the  court  in  Crafts  t. 
Clark,  88  Iowa,  237,  where  tbe  plaintiff  Introduced 
in  evidence  an  exemplified  copy  of  an  act  of  the 
legislature  of  the  state  of  Pennsylvania,  show- 
ing the  duty  of  the  prothonotary  of  the  courts  of 
record  in  that  commonwealth,  upon  the  applica- 
tion of  the  bolder  of  a  note,  bond,  or  other  writteo 
instrument  upon  which  Judgment  is  confessed,  or 
containing  a  warrant  to  confess  Judgment  as  to 
the  entry  of  such  Judgments,  and  also  evidence  of 
an  expert  showing  the  practice  of  the  oouita  of 
that  state  upon  such  Judgments. 

But  a  witness  cannot  prove  tbe  powers  of  m 
notary  under  a  state  statute.  State  t*  Gro««  ift 
Iowa,  180. 

y  II.  State  statuUB, 

By  section  2700  of  the  civil  code  of  Alabama,  ed. 
of  1886,  voL  1,  transcripts  of  Acts  of  Congress,  or  of 
the  statutes  of  any  other  state  or  territory  of  the 
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kibltion,  since  tbe  geDuineness  of  the  originftl 
wag  determined  by  inspection,  and  of  the 
eopies  by  an  examination  of  the  certificates, 
and  the  right  to  confront  accusers  was  in- 
tended to  w  secured  to  the  accused,  not  under 
all  circumstances,  but  only  where  it  would 
bring  with  it  the  benefit  of  testing  tlie  truth 
of  testimony  by  meeting  a  prosecuting  wit- 
ness face  to  face,  and  subjecting  him  to  cross- 


examination.    8  Am.  &  Eng.  Encvclop.  Law» 
p.  786,  note;  Tucker  ▼.  People,  1*22  111.  592; 
State  ▼.   Matlock,   70  Iowa.    229 ;   People  t. 
Jonee,  24  Mich.  225 ;  United  States  ▼.  Ortegct^ 
4  Wash.  0.  C.  681,  Fed.   Cas.   No.  15,971; 
Hute/iins  ▼.  KimmsU,  81  Mich.  180,  18  Am. 
Rep.  164.    Before  the  passage  of  the  Act  of 
1823  (Code,  §  1888),  a  printed  copy  of  the 
acts  of  the  legislature  of  another  state  waa 


United  States,  oertifled  by  the  seoretary  of  state 
of  that  gtate  as  bein^  deposited  in  hisiofflee,  and 
public  or  private  statutes,  or  tbe  proceedings  of 
any  le^islatiye  body  purporting  on  the  face  of 
the  book  to  be  printed  by  authority  of  the  govern- 
ment or  state  or  territory,  are  made  evidence 
without  further  proof. 

The  Revised  Statutes  of  Arizona,  ed.  of  1897,  title 
C5,  chap.  4,  p.  830,  provides  that  the  printed  statute 
books  of  .the  territory  of  the  District  of  Columbia, 
or  of  any  state  or  territory  of  the  United  States,  or 
of  any  foreign  government  purporting  to  be 
printed  under  the  authority  thereof,  are  receiv- 
able in  evidence. 

By  sectioD  28SSe  of  the  Digest  of  Statutes  of 
ArksnHBS,  ed.  1884,  chap.  60,  p.  630,  it  is  provided 
that  the  printed  statute  books  of  the  several  states 
and  territories  of  the  United  States,  purporting  to 
have  been  printed  under  the  authority  of  such 
states  or  territories,  shall  be  evidence  of  the  leg- 
islative acts  of  such  states  or  territories. 

And  by  section  2883  of  the  Arkansas  Digest,  of 
Statutes  ed.  1884,  chap.  50,  copies  of  any  act,  law,  or 
resolution  contained  m  the  printed  statute  books  of 
any  of  the  states  and  territories  of  the  United 
States,  purporting  t6  have  been  printed  by  author- 
ity, and  which  are  now,  or  which  may  hereafter  be 
deposited  in  the  office  of  the  secretary  of  this  state, 
ftnd  required  by  law  to  be  there  kept«  certified  un- 
der the  seal  of  the  secretary  of  state,  shall  be  ad- 
mitted as  evidence. 

Section  1968  of  Deering*s  Annotated  Codes  and 
Statutes,  of  California,  vol.  3,  p.  648,  provides  that 
all  other  presumptions  are  sattefactory  if  uncon- 
tradicted. They  are  denominated  disputable  pre- 
sumptions and  may  be  controverted  by  other  evi- 
dence. 

And  paragraph  86  states  that  a  printed  and  pub- 
lished book  purporting  to  be  printed  or  published 
by  public  authority  was  so  printed  or  publlsbed. 
Paragraph  86,  that  a  printed  and  published  book 
purporting  to  contain  reports  of  cases  adjudged 
In  tkke  tribunals  of  the  state  or  court  where  the 
book  is  published,  contains  true  reports  of  such 


The  General  Laws  of  Colorado,  chap.  48,  section 
174  of  Hiirs  Annotated  Statutes,  ed.  of  1891,  p. 
1121,  provides  that  printed  statute  books  of  the 
United  States  and  of  the  several  states  and  terri- 
tories, printed  under  the  authority  of  such  states 
and  territories,  the  books  of  reports  of  decis- 
ions of  tbe  Supreme  Court  of  the  United  States 
and  of  the  several  states  and  territories  published 
by  the  authority  of  such  court,  may  be  read  in 
evidence  in  all  courts  of  the  state  of  such  acts  and 
decisions.    Re  Boberts,  6  Colo.  680. 

The  General  Statutes  of  Connecticut,  ed.  of  1888, 
title  18,  chap.  76.  p.  266. 1 1087,  makes  public  statutes 
printed  by  authority  of  the  state  enacting  them, 
the  private  or  special  acts  of  the  state  legal  ev- 
ftdenoe  to  be  Judicially  noticed. 

Section  1086  of  the  same  provides  for  the  admls- 
Bf  on  of  ezempllfled  copies  of  the  statutes  of  other 
states  as  evidence. 

Section  1086  of  the  same  makes  reports  of  de- 
cfsiOBS  of  other  states  and  countries  the  subject  of 
judicial  notice  as  evidence  of  the  common  law  of 
•uch  state  or  country,  and  of  the  judicial  oon- 
•Sruction  of  the  statute  or  laws  thereof. 

95L.R  A. 


Section  488  of  Levisee's  Dakota  Codes,  ed.  of  1885, 
p.  137,  makes  the  printed  copies  of  statutes,  codes, 
or  written  laws  published  by  authority,  or  com- 
monly admitted  in  evidence  in  such  states  or  gov- 
ernment, admissible  on  all  occasions  as  presump- 
tive evidence. 

The  unwritten  or  common  law  may  be  proved  a» 
facts  by  parol  evidence  and  the  books  of  reporta 
are  presumptive  evidence  of  such  laws.    IMd. 

The  Laws  of  Delaware,  Bevised  Code,  ed.  of  1898, 
page  796,  section  6,  make  printed  copies  of  statute* 
of  any  other  of  the  United  States,  purporting  to  b» 
published  under  the  authority  of  the  respectlva 
governments,  or  commonly  admitted  and  read  aa 
evidence  in  the  courts,  prima  facie  evidence  of 
such  laws. 

Section  7  of  the  same  provides  that  the  common 
or  unwritten  law  of  any  other  of  tbe  United  Statea 
may  be  proved  by  parol  evidence  as  a  fact,  or  by 
the  reports  of  cases  adjudged  in  those  courts  pub- 
lished by  authority. 

And  section  8  makes  the  existence  and  the  tenor 
or  effect  of  all  foreign  laws  provable  as  facts  by 
parol  evidence,  but  provides  that  If  it  appears  that 
the  law  In  Question  was  contained  in  a  written  stat^ 
ute  or  code,  the  court  may  in  its  discretion  reject 
the  evidence  which  is  not  supported  by  a  copy  of 
such  law. 

Under  the  Bevised  Statutes  of  Florida,  ed.  of  1802, 
tlUe  1,  chapter  15,  art.  ?,  section  1106,  printed  copies- 
of  the  state  laws  of  tbe  United  States,  or  of  any  of 
tbe  states  and  territories,  purporting  to  be  pub- 
lished under  the  authority  of  the  respective  gov- 
ernments, or  commonly  admitted  and  read  aa  evi- 
dence in  their  courts,  are  admitted  in  all  courts  and 
un  all  occasions  as  prima  facie  evidence  of  such 
laws. 

By  section  1107  of  the  same,  tbe  unwritten  or 
common  laws  of  the  United  States,  or  of  any  of  the 
states  or  territories  thereof,  are  provable  as  facta 
by  parol  evidence  and  by  the  books  of  reports  of 
cases  adjudged  in  their  courts. 

And  by  section  1108  of  the  same,  the  existence  and 
tenor  or  effect  of  all  foreign  laws  are  provable  as- 
f acts  by  parol  evidence,  provided  it  does  not  ap- 
pear that  the  law  in  question  is  contained  in  a» 
written  statute  or  code,  the  court  having  power  in 
such  case  in  its  own  discretion  to  reject  any  evi- 
dence of  such  law  not  accompanied  by  a  copy  of 
such  code  or  statute. 

Under  the  Georgia  Code  of  1882,  p.  904,  •  3824.  the 
laws  of  the  United  States  and  the  several  states,  aa 
published  by  authority,  are  entitled  to  judicial  rec- 
ognition without  proof. 

And  by  section  8826,  foreign  laws  and  judgments 
must  be  authenticated  under  the  great  seal  of  the- 
respective  states. 

The  public  laws  of  a  state  aa  publlsbed  by  au- 
thority, or  a  duly  certified  copy  thereof  properly 
authenticated  under  the  great  seal  of  the  state,  are* 
receivable  in  evidence  as  the  laws  of  such  state- 
under  sections  8771. 3772,  of  the  Code  of  Georgia. 
Simms  v.  Southern  Exp.  Co.  88  Ga.  129. 

The  Revised  Statutes  of  Idaho,  ed.  1887,  p.  688, 
title  1,  chap.  8,  •  6969,  provide  that  books  printed  or 
published  under  the  authority  of  a  state,  territory^ 
or  foreign  country  and  purporting  to  contain  the- 
statutes,  codes,  or  other  written  law  of  such  state,, 
territory,  or  oountry,  or  proved  to  be  commonly^ 
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not  ftdminible  in  our  courts  to  proTe  its  stat-  r  of  land,  wbenever  it  may  become  material  tv 


ate  law,  bat  a  properiy  authenticated  copy 
was  competent  both  in  civil  and  criminal 
actions.  i^aU  y.  Taitty,  9  N.  G.  441,  11 
Am.  Dec.  779 ;  State  v.  l^itterean,  24  N.  0. 
846,  88  Am.  Dec.  699.  Upon  the  principle 
that  we  have  stated,  it  has  been  held  by  this 
<M>urt  that  a  deed  duly  proved  and  registered 
Is  competent  evidence  to  show  the  transfer 


do  so  either  in  the  trial  of  civil  or  crimioal 
actions.     8taU  ▼.  Shepherd,  80  N.  C.  195. 

It  is  conceded  that,  if  the  paper  offered  had 
been  a  properly  auUieBticated  copy  of  the 
record  of  marriage  required  to  be  kept  in  a 
sister  state,  it  would  have  been  competent  in 
a  criminal  prosecution.  But  it  is  needlees 
to  pass  upon  the  question  whether  authenti- 


admltted  in  the  tribunals  of  such  state,  territory, 
or  country  as  evldenoe  of  the  written  law  thereof, 
are  admisBible  as  evidence  of  such  law. 

By  section  6070  of  the  same,  a  copy  of  the 
written  law  or  other  public  writing  of  any  of  the 
etates,  territories,  or  countries,  attested  by  the  cer- 
tificate of  the  officer  having  charge  of  the  original 
under  the  public  seal  of  the  state,  is  admissible  as 
evidence  of  such  law  or  writing. 

And  by  section  6071,  the  oral  testimony  of  witness- 
es skilled  therein  is  admissible  as  evidence  of  the 
unwritten  law  of  a  state,  other  territory,  or  foreign 
country,  as  are  also  books  of  reports  of  decisions  of 
the  court  of  such,  which  are  commonly  admitted 
as  evidence  in  such  courts. 

In  Illinois,  it  is  provided  by  section  10  of  Starr  A 
Curtis*  Annotated  Statutes  of  Illinois,  vol.  1,  p« 
1060,  that  the  printed  statute  books  of  the  United 
States  and  of  that  state,  and  of  the  several  states  or 
the  territories  and  late  territories  of  the  United 
States,  purporting  to  be  printed  under  the  author- 
ity of  the  said  United  States  and  states  or  territo- 
ries, are  evidence  in  all  courts  and  places  in  that 
state  of  the  acts  therein  contained. 

By  section  U.  an  exempUfloaUon  by  the  secretary 
of  the  state  of  the  laws  of  the  other  state  and  ter- 
ritory, which  have  been  or  shall  hereafter  t)e, 
transmitted  by  order  of  the  executive  or  legt^tion 
of  such  other  state  or  territory  to  the  governor  of 
that  state,  and  by  him  deposited  in  the  office  of  the 
said  secretary,  are  admissible  as  evldenoe  In  any 
court  of  the  state. 

And  by  section  12,  books  of  reports  and  decisions 
of  the  supreme  court*  and  of  the  courts  of  the 
United  States  and  this  state,  and  of  the  several 
states  and  territories  thereof,  purporting  to  be 
published  by  authority,  may  be  read  as  evldenoe  of 
the  decisions  of  such  court. 

By  section  407  of  the  Indiana  Bevlsed  Statutes  of 
1888,  printed  statute  books  of  the  several  states  and 
territories  of  the  United  States,  purporting  to  be 
printed  under  the  authority  of  those  states  and 
territories,  and  any  copy  of  any  statute,  or  any 
part  thereof  contained  therein  having  attached 
thereto  the  certifloate  of  the  secretary  of  state 
under  seal  of  the  state  certificate,  the  copy  to  be 
complete  and  correct;  the  statute  book  from  which 
the  copy  is  taken  deposited  in  the  office  of  the  sec- 
retary, or  in  the  state  library,  and  believed  by  him 
to  have  been  received  under  the  authority  of  the 
state  or  territory  purporting  to  have  enacted  the 
same,— is  presumptive  evldenoe  in  all  courts  of  the 
legislative  acts,  public  or  private,  of  those  states 
or  territories  respectively. 

By  section  476  of  the  same,  the  unwritten  or 
common  law  of  any  other  of  the  United  States,  or 
of  the  territories  thereof,  may  be  proved  as  facts 
by  parol  evidence,  and  the  tK>ok8  of  reports  of  cases 
adjudged  in  those  courts  may  also  tM  admitted  in 
evidence  of  such  law. 

And  by  eection  477,  the  existence  and  tenor  or 
-effect  of  the  lawa  of  any  foreign  country  may  be 
proved  as  facts  by  parol  evidence,  but  if  it  shall  ap- 
pear that  the  law  in  question  is  contained  in  a 
written  statute  or  code,  the  court  shall  in  its  discre- 
tion reject  any  evidence  of  such  law  not  acoom* 
panied  by  a  copy  thereof. 

By  section  4800  of  MoClain^  Oode  of  Iowa,  ed. 


1888,  vol.  2.  p.  14BS,  the  printed  oopies  of  tbe  statute 
laws  of  that  or  any  court  of  the  United  States,  or 
of  congress,  or  of  any  foreign  government,  pur- 
porting or  proved  to  have  been  published  under  tbe 
authority  thereof,  or  proved  to  be  oommonly  ad- 
mitted as  evidence  of  tbe  existhig  laws  in  the 
courts  of  such  state  or  government,  are  admitted 
in  the  courts  of  that  state  as  presumptive  evidence. 

Section  4070  makes  the  public  seal  of  the  state  or 
county,  affixed  to  a  copy  of  the  written  laws  or 
other  public  writings  also  admissible  as  evidence. 
The  unwritten  law  of  any  other  state  or  govenw 
ment  may  be  proved  as  a  tact  by  parol  evldenoe. 
and  also  by  the  books  of  reports  of  oases  adjudged 
in  the  other  courts. 

Section  4405  of  tbe  Annotated  Statutes  of  Kan- 
sas, ed.  1880,  vol.  2,  p.  1410,  makes  the  printed  copies 
in  volumes  of  statutes  and  codes,  or  other  written 
laws  enacted  by  any  other  state,  territory,  or  for- 
eign government,  purporting  or  proved  to  have 
been  published  by  the  authority  thereof,  or  proved 
to  be  commonly  admitted  as  evidence  of  tbe  exist- 
ing law  In  the  court  or  tribunal  of  such  state,  ter- 
ritory, or  government,  admissible  by  the  courts  on 
all  occasions  as  presumptive  evidence. 

The  unwritten  or  common  law  of  any  other  state, 
territory,  or  foreign  government  may  be  proved 
as  facts  by  parol  evidence,  and  the  books  of  r^ 
ports  of  oases  adjudged  In  the  courts  may  also  be 
admitted  as  presumptive  evidence  of  such  laws* 
by  v;|rtoe  of  the  same  authority. 

By  the  third  section  of  tbe  Kentucky  Act  of  Fel^ 
ruary  11,  1800,  8  Digest  Laws,  Ulft,  it  Is  provided, 
copies  of  any  of  the  printed  laws  of  any  state  or 
territory  of  the  United  States,  which  may  have 
been  heretofore,  or  may  hereafter,  be  received  la 
the  secretary's  office,  and  which  shall  have  been 
printed  under  the  authority  of  any  suOh  state  or 
territory,  when  duly  certified  under  the  band  and 
seal  of  the  secretary  of  state,  shall  be  admitted  and 
recorded  as  evidence  of  such  law,  in  like  manner 
with  such  printed  copy,  in  any  of  the  courts,  or  be- 
fore any  Judicial  officer,  of  that  commonwealth. 

By  section  1440  of  Yoorhees*  Revised  Laws  of 
Louisiana,  ed.  1884.  p.  830,  tbe  published  statutes 
and  digests  of  other  states  are  receivable  in  the 
courts  of  that  state  as  prima  fade  evldenoe  of  the 
state  laws  to  which  they  refer. 

Section  6  of  the  Louisiana  Act  of  Miarch  14, 1085 
(Acts  1856,  p.  200),  declaring  that  the  publlo  statutes 
and  digests  of  other  states  shall  be  received  in  the 
courts  of  that  state  as  prima  fade  evidence  of  the 
statute  laws  of  the  state  from  which  they  purport 
to  emanate,  does  not  give  the  court  power  to  take 
Judicial  notice  of  suoh  statutes.  Its  only  object  be- 
ing to  dispense  with  the  necessity  of  procuring 
written  exemplifications  from  tbe  statutes  of  sister 
states.    Anderson  v.  Folger,  11  La.  Ann.  800. 

Under  the  Revised  Statutes  of  Maine,  ed.  1883.  p. 
700,  •  108,  printed  copies  of  statutes,  acts,  and  re- 
solves of  the  United  States,  or  of  that  state,  or  any 
other  state  or  territory  of  the  United  States,  pur- 
porting to  be  published  under  the  authority  of  the 
government,  are  admissible  as  evidence;  those  of 
the  state  bdng  suffident  and  those  of  other  states 
prima  fade  evidence. 

By  section  100  foreign  laws  may  be  proved  by 
parol  evidence,  but  when  suoh  laws  appear  to 
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•«ated  copies  of  marriage  records  of  foreign 
•countries  would  be  competent  evidence  in 
may  criminal  case,  since  the  paper  admitted 
purports  to  be  the  original  certificate  of  the 
rabbi,  verified  by  the  signature  and  seal  of 
the  official  minister ;  and  unless  this  court  is 
bound  to  know  the  signature  and  seal  of  that 
•official,  and  that  he  is  the  custodian  of  mar- 
riage records,  the  paper  must  be  considered, 


not  as  a  record,  but  merely  as  an  original 
certificate  offered  in  connection  with  the  tea- 
timony  of  the  witness  that  she  was  married 
to  the  defendant  at  the  date  mentioned  in  the 
paper,  the  appended  writing  being  but  the 
eztraofficial  statement  of  a  private  person. 
1  Greenl.  Ev.  gg  493,  498.  At  an  early  per- 
iod of  our  national  history,  it  was  held  that 
the  record  of  a  foreign  court  could  not  be 


iBt  in  a  written  statute  or  code,  such  evideooe  may 
be  rejected  uniem  aooompanJed  by  a  oopy  of  the 
-code  or  statute.  The  unwritten  law  of  any  other 
<ctate  or  territory  of  the  United  States  may  be 
proved  by  parol  and  by  the  books  of  reports  of 
•cases  adjudged  in  such  courts. 

The  Revised  Statutes  of  Maryland,  ed.  1888,  voL 
t,  p.  704,  §  48,  the  public  or  private  statutes  of  the 
United  States,  or  of  any  state  or  territory,  are  re- 
■«eivable  in  evidence  from  a  printed  volume  pur- 
porting to  contain  the  statutes  of  the  United 
'States;  the  states,  or  territories,  and  such  printed 
volume  is  receivable  in  all  cases  as  evideooe  with- 
out further  authentication  or  proof. 

By  tbe  Massachusetts  General  Statutes  of  1888. 
p.  W8.  I  71,  printed  copies  of  the  statutes  of  any 
•ether  state  and  of  the  United  States,  or  of  the  ter- 
ritories thereof,  if  purporting  to  be  published  un- 
•der  the  authority  of  their  respective  governments, 
or  if  commonly  admitted  and  used  as  evidence  in 
their  courts,  are  to  be  admitted  and  read  as  evi- 
dence in  tbe  courts  of  that  state  as  prima  fade  evi- 
-denoe. 

By  section  7S  the  unwritten  or  common  law  of 
«ny  of  the  United  States  or  territories  are  provable 
■as  facts  by  parol  evidence  and  the  books  of  reports 
of  cases  adjudged  tlierein  are  also  admissible  as 
ovidence  of  such  laws. 

By  section  78,  tbe  existence,  tenor,  or  effect  of 
«ll  foreign  laws  may  be  provcMl  as  facts  by  parol 
ovidence,  but  if  it  appears  that  such  law  is  con- 
tained in  a  written  statute  or  code,  the  court  has  a 
di'icretlon  to  reject  such  evidence  If  not  accom- 
panied by  a  oopy  of  such  statute. 

By  the  Laws  of  Michigan,  2  HoweU*S  Annotated 
Statutes,  p.  1888,  as  amended  by  the  Act  of  May  11, 
2885.  vol.  8,  Howell's  ed.  p.  8724,  I  7608,  printed 
copies  of  the  statute  laws  and  resolves  of  any  other 
-date  or  territory,  or  of  any  foreign  state,  purport- 
ing to  be  published  under  tbe  authority,  or  com- 
monly admitted  and  received  as  evidence  in  tbe 
•oourts  thereof,  are  to  be  admitted  in  evidence  in 
«ll  proceed InfTO  within  the  state  as  prima  fade  evl- 
-dence  of  sucb  lows  and  resolves. 

By  section  7509  of  volume  2  of  the  same  statutes, 
-tbe  unwritten  or  common  law  of  any  other  of  the 
United  States  or  territories,  or  any  foreign  state  or 
oountry,  are  provable  as  facts  by  parol  evidence, 
•sind  the  books  of  reports  of  adjudged  cases  are  also 
^Admissible  as  evidence  of  sucb  laws. 

Under  the  General  Statutes  of  Minnesota,  ed. 
1S78,  vol.  1,  p.  800.  title  7,  chap.  78,  8  58.  the  unwrlt- 
~ten  or  common  law  of  any  state  or  territory  of  tbe 
United  States  is  provable  as  a  fact  by  parol  evi- 
dence, tbe  booJcs  of  reports  of  oases  adjudged  in 
-tlieir  courts  being  admissible  in  evidence. 

By  section  60  of  tbe  same  statutes,  the  existence 
•Dd  tenor  or  effect  of  aU  foreign  laws  must  be 
ptoved  as  facts  by  parol  evidence,  but  if  such  laws 
are  contained  in  a  written  statute  or  code,  the 
•oourt  may  in  its  discretion  reject  any  evidence  that 
Is  not  accompanied  by  a  copy  thereof. 

By  section  2606  of  the  Mississippi  Revised  Code,  it 

is  provided  that  transcripts  of  acts  of  congress,  or 

-of  tbe  statutes  of  any  state  or  territory  of  the 

United  States,  certified  by  tbe  secretary  of  this 

«tate  as  being  deposited  in  his  office,  and  public  or 

private  statutes,  or  tbe  proceedings  of  any  leglsla- 
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d  ve  body,  purporting  on  the  face  of  the  book  to  be 
printed  by  authority  of  tbe  government,  state,  or 
territory  are  evidence  without  further  proof. 

Under  the  Bevised  Statutes  of  Missouri,  ed.  1880, 
vol.  1,  p.  1002,  I  4881,  the  printed  statute  books  of 
sister  states,  and  tbe  several  territories  of  the 
United  States,  purporting  to  be  printed  by  author- 
ity, are  evidence  of  tbe  legislative  acts  of  such  state 
or  territory. 

By  section  4882,  printed  copies  of  tbe  same  are 
prima  facie  evidence,  if  certified  by  the  secretary 
of  state  of  such  state,  or  of  that  state,  to  be  a  true 
copy  under  tbe  hand  and  seal  of  such  secretary, 
such  certificate  being  set  out  in  f  uU  on  the  title 
page. 

By  section  4882,  the  printed  books  of  cases  ad« 
judged  in  the  courts  of  sister  states  are  admissible 
as  evidence  of  the  unwritten  or  common  law. 

By  section  806  of  the  Ck)de  of  Civil  Procedure  of 
Nebraska,  printed  copies  in  volumes  of  statutes, 
co<ies,  or  other  written  law  enacted  by  any  other 
territory,  state,  or  foreign  government,  purport- 
ing or  proved  to  have  been  published  by  authority, 
or  proved  to  be  commonly  admitted  as  evidence  of 
tbe  existing  laws  thereof,  are  to  be  admitted  on  aU 
occasions  as  presumptive  evidence  of  such  laws. 
The  unwritten  or  common  law  may  be  proved  as 
facts  by  parol  evidence,  and  tbe  books  of  reports 
may  also  be  admitted  as  presumptive  evidence  of 
such  law. 

By  the  New  York  Act  of  March  27,1804,  section  1, 
it  is  provided  that  all  records  and  exemplifications 
of  oflice  books,  kept  in  any  public  oflBce  of  any 
state  not  appertaining  to  a  court,  shall  be  proved 
or  admitted  in  any  other  court  or  office  in  any 
other  state,  by  the  attestations  of  the  keeper  of 
any  such  records,  and  the  seal  of  his  office  thereto 
annexed,  if  there  be  a  seal,  together  with  a  certifi- 
cate of  tbe  presiding  judge  of  tbe  court  in  which 
sucb  officer  is  or  may  be  kept,  or  of  the  governor 
that  sucb  attestation  is  in  due  form,  and  by  the 
proper  officer,  and  sucb  certificate,  If  given  by  the 
presiding  justice,  shall  be  further  authenticated  by 
the  clerk,  who  shall  certify  under  hand  and  seal  of 
office  that  the  presiding  justice  is  duly  commis- 
sioned and  qualified.  Markoe  v.  Aldrlch,  1  Abb. 
Pr.66. 

Section  042  of  Bliss*  New  York  Annotated  Code, 
vol.  1,  art,  8,  p.  764,  provides  ^a  printed  copy  of  a 
statute  or  other  written  law  of  another  state,  or  of 
a  territory,  or  of  a  foreign  country,  or  a  printed 
copy  of  a  proclamation,  edict,  decree,  or  ordinance 
by  the  executive  power  thereof,  contained  in  a 
t)ook  or  publication  purporting  or  proved  to  have 
been  published  by  theautbority  thereof,  or  proved 
to  be  commonly  admitted  as  evidence  of  the  exist- 
ing law  In  the  judicial  tribunals  thereof,  is  pre- 
sumptive evidence  of  the  statute  law,prodama- 
tion,  edict,  decree,  or  ordinance.  Tbe  unwritten  or 
common  law  of  another  state,  or  of  a  territory,  or 
of  a  foreign  country,  may  be  proved  as  a  fact  by 
oral  evidence.  The  books  of  reports  of  cases  ad- 
judged in  the  courts  thereof  may  also  be  admitted 
as  presumptive  evidence  of  the  unwritten  or  com* 
mon  law  thereof.  The  Act  of  Congress  of  1790  pro- 
vides that  the  records  and  judidal  proceedings  of 
the  courts  of  any  state  shall  be  proved  or  admitted 
in  any  other  court  within  the  United  States,  by  the 
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authenticated  by  the  signature  of  even  an 
American  consul  resident  in  such  country. 
CJiureh  ▼.  Eubbart,  6  U.  8.  2  Cranch,  187, 
8  L.  ed.  249.  And  subsequently  a  statute 
was  passed  which  empowered  and  made  it 
the  duty  of  a  consul  of  this  government  to 
keep  a  record  of  marriages  celebrated  in  his 
presence,  and  send  copies  to  a  specified  office 
in  this  country.     U.  8.  Rev.  Stat  g  4082. 


If  the  paper  offered  li  not  omnpeteDt,  he- 
cause  not  properly  authenticated  as  ao 
official  record,  it  was  not  admissible  at  all 
as  documentary  evidence  of  the  marriage* 
because,  as  was  said  in  People  ▼.  Lambert^ 
supra^  a  certificate  merely  signed  by  a  min- 
ister, while,  perhaps,  it  may  avail  in  civil 
proceedings,  if  properly  supported,  cannot 
avail  in  criminal  cases,  where  the  defendant 


attestation  of  the  clerk  and  the  seal  of  the  court 
annexed,  if  there  be  a  seal,  together  with  a  certlti- 
cate  of  the  Judgre,  chief  Justice,  or  presldlnff  mag- 
istrate as  the  case  may  be,  that  the  said  attestation 
is  in  due  form.    Markoe  v.  Aldrich,  1  Abb.  Pr.  66. 

Section  1888  of  the  Code  of  North  Oarollna,  pro- 
vides a  printed  copy  of  a  statute,  or  other  written 
law,  of  another  state,  or  of  a  territory,  or  of  a  f  or^ 
•ign  country,  or  a  printed  copy  of  a  proclamation, 
•diet,  decree,  or  ordinance,  by  the  executive  there- 
of, contained  in  a  book  or  publication,  purportinfr 
or  proved  to  have  been  published  by  tbe  authority 
thereof,  or  proved  to  be  commonly  admitted  as 
evidence  of  the  existing  law  in  the  Judicial  tribu- 
nals, shall  be  evidence  of  the  statute,  law,  procla- 
mation, edict,  decree,  or  ordinance.  The  unwrit- 
ten or  common  law  of  another  state,  or  of  a 
territory,  or  of  a  foreign  country,  may  be  proved 
as  a  fact  by  oral  evidence.  Tbe  books  of  the  re- 
ports of  cases  in  the  courts  thereof,  shall  also  be 
admitted  as  evidence  of  the  unwritten  or  common 
law  thereof.  And  every  party  may  also  exhibit  a 
copy  of  the  law  of  such  state,  territory,  or  foreign 
country,  duly  certiQed  by  tbe  secretary  of  state  of 
this  state  as  having  been  copied  from  a  printed 
volume  of  the  laws  of  such  state,  terrltory,or  coun- 
try, on  file  in  the  state  library,  or  in  the  office  of  the 
governor  or  secretary  of  state. 

Section  6244  of  volume  2  of  the  Ohio  Etevised 
Statutes,  ed.  1891.  p.  1823,  provides  that  printed  cop- 
ies of  written  In  ws  enacted  by  any  other  state  or 
territory,  or  by  a  foreign  government,  purporting 
or  proved  to  be  published  by  authority,  or  proved 
to  be  commonly  admitted  as  evidence  of  the  exist- 
ing law  in  the  courts  of  such  state  or  territory,  or 
government,  are  admissible  as  evidence  by  the 
oourts  and  officers  of  that  state  as  presumptive  evi- 
dence of  such  laws.  The  unwritten  or  common 
law  of  any  other  state  or  territory,  or  foreign  gov- 
ernment, are  provable  as  facts  by  parol  evidence, 
and  the  books  of  reports  of  cases  adjudged  Id  such 
oourts  are  also  admissible  as  presumptive  evidence. 

Section  717  of  the  Oregon  Code  provides  that  the 
oral  testimony  of  witnesses  skilled  in  ttie  laws  of  a 
foreign  country  is  admissible  as  evidence  of  the 
unwritten  law  of  a  sister  state  or  foreign  country, 
as  are  also  printed  and  published  books  of  reports  of 
decisions  of  courts  of  such  state  or  country.  State 
V.  Ijooke,  7  Or.  54. 

Under  the  above  section  of  the  code,  it  was  held 
that  historical  works,  books'  of  science  or  art  are 
not  evidence  of  such  laws  under  section  748  of  the 
oode  which  makes  historical  works,  books  of 
science  or  art,  published  maps  or  charts  made  by 
persons  indifferent  between  the  parties,  prima 
fSde  evidence  of  facts  of  general  notoriety  and  in- 
terest.   Ibid, 

By  the  Rhode  Island  Public  Statutes,  ed.  188S, 
p.  680.  K  44.  a  copy  of  the  statutes  of  another  state  or 
country  purporting  to  be  published  by  authority, 
and  the  published  ordinances  of  any  town  in  that 
scate,  and  the  published  reports  of  decisions  of 
such  courts,  are  admissible  in  the  courts  of  that 
state  as  prima  focle  evidence  of  the  laws  of  the 
state  under  whose  authority  they  purport  to  be 
published. 

Ry  section  422  of  tbe  Code  of  Civil  Procedure  of 
Sourh  Cnr<^Mna,  ed.  ld&2,  p.  120.  printed  copies  in 
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volumes  of  statutes,  codes,  or  other  wrltUw  Jaws 
enacted  by  any  other  sovereignty,  state,  or  terri- 
tory,or  foreign  government,  purporting  or  proved 
to  have  been  published  by  the  authority  thereof,  or 
to  be  commonly  admitted  as  evidence  in  their 
courts,  are  admissible  as  presumptive  evidence. 
The  unwritten  or  common  law  of  any  other  sov- 
ereignty, state  or  territory,  or  foreign  govern- 
ment,  are  provable  as  facts  by  parol  evidence,  and 
the  books  of  reports  of  cases  adjudged  in  such 
courts  are  also  admissible  as  presumptive  evidence. 

Sections  4660  to  4659  inclusive,  of  chapter  8.  of  the 
Code  of  Tennessee,  ed.  of  1884,  p.  868,  provide  for 
the  proof  of  foreign  written  laws  In  the  oourts  of 
that  state. 

By  article  S£60  of  the  Revised  Statutes  of  Texas, 
ed.  1889,  voL  1,  p.  789,  the  printed  statute  books  of 
such  state,  of  the  Cnited  States,  of  tbe  District  of 
Columbia,  or  any  state  or  territory  of  the  United 
States,  or  any  foreign  government  purporting  to- 
be  printed  with  authority,  are  admissible  as  evi- 
dence. 

Under  the  Compiled  Laws  of  Utah,!  481,  ed.  ot 
1876,  p.  620,  printed  copies  in  volumes  of  state  stat- 
utes, codes  or  other  written  laws  enacted  by  any 
state  or  territory,  or  foreign  government  purport- 
ing or  proved  to  bave  been  published  by  the  au- 
thority thereof,  or  to  be  commonly  admissible  as* 
evidence  of  the  existing  law  in  the  oourts  of  such 
tribunal,  are  admissible  on  aU  occasions  as  pre- 
sumptive evidence.  

By  the  Oode  of  Yirgtaiia,  ed.  1887,  p.  798,  •  8380, 
copies  of  the  statutes  of  the  United  States  printed 
by  authority,  and  copies  of  the  statutes  of  any 
state  or  territory  so  printed,  are  receivable  as  prinui. 
fade  evidence. 

By  section  1684  of  H1I1*S  Annotated  Statutes  and 
Codes  of  Washington,  vol.  2,  p.  684,  ed.  1891,  printed 
copies  of  the  statute  laws  of  any  state,  territory,  or 
foreign  government  purporting  to  be  published 
with  authority,  are  admissible  as  presumptive  evi- 
dence. 

The  Oode  of  West  Virginia,  ed.  1898,  chap  18.  14^ 
p.  122,  provides  that  whenever  It  is  material  to  as- 
certain what  the  law,  statutory  or  other,  of  another 
state  or  oountry,  or  of  the  United  States,  is  or  was, 
the  court.  Judge,  or  magistrate  shall  take  Jndicia) 
notice  thereof,  and  may  consult  any  printed  book 
purporting  to  contain,  state,  or  explain  the  same, 
and  consider  any  testimony,  information,  or  argu- 
ment that  is  offered  on  the  subject. 

Under  the  Statutes  of  Wisconsin,  Sanborn  and 
Berryman'S  Annotated  Statutes,  voL  2,  p.  XliU 
1 4188,  printed  copies  of  the  statute  laws,  and  all 
acts  and  resolves  of  congress  of  the  United  Stares, 
or  of  the  legislature  of  any  state  or  territory  pur- 
purting  to  be  published  under  authority,  if  com- 
monly admitted  and  read  as  evidence  in  the  courts 
thereof,  are  admissible  as  presumptive  evidence  ia 
that  state. 

By  section  4188.  the  unwritten  or  common  law  ot 
any  state  or  territory  is  provable  os  a  ftiotby  parol 
evidence,  and  the  books  of  reported  cases  are  also 
evidence  of  such  laws. 

The  Revised  Statutes  of  Wyoming,  ed.  1887,  ohap. 
8,  •  S692,  provide  that  printed  copies  of  written  law 
enacted  by  any  other  state  and  territory,  or  a  for- 
eign government  purporting  or  proved  to  have- 
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U  entitled  to  oonfrant  bis  witneMea. 
T.  Sdf,  68  U.  8.  13  How.  472,  18  L.  ed.  1071. 
The  defendant  was  accused  of  an  infamous 
crime,  and  in  such  cases  it  was  said  by  Pear* 
eon,  CK  /.,  in  StaU  r.  Thonuu,  64  N.  0.  76, 
that  the  word  *  confront"  was  intended,  not 
simply  to  secure  to  the  defendant  "the  priv- 
ilege  of  examininic  witnesses  in  his  behalf," 
but  was  "in  aflOrmance  of  the  rule  of  com- 


mon law  that  In  trials  by  Jury  the  witness 
must  be  present  before  the  jury  and  accused, 
so  that  he  may  be  confronted ;  that  is,  put 
face  to  face."  In  that  case  the  state  offered 
certain  entries  made  by  a  station  agent  in 
the  books  of  a  railroad  company,  when  said 
agent  was  in  the  state  of  Virginia,  to  show 
that  the  cotton,  in  reference  to  which  it  was 
charged  that  a  perjury  bad  been  committed, 


been  pubUsbed  by  the  authority  tbereof  ,  or  to  be 
oommonly  admitted  as  evidence  of  the  eztotloir 
law  In  the  oourts  thereof,  are  to  be  admitted  on  aU 
occasions  as  presumptiTe  evMenoe.  The  written 
or  common  law  may  be  proved  as  facts  by  parol 
evidence,  the  books  of  reports  of  oaaes  being  ad- 
mitted as  presumptive  evideooe  thereof. 

By  the  acts  of  congresB,  it  Is  provided  that  the 
acts  of  the  leffislatures  of  the  several  states  and 
territorieB  shall  be  authenticated  by  having  the 
■eal  of  the  respective  states  affixed  thereto;  and  by 
the  Texas  statute  It  Is  declared  that  the  printed 
statute  books  of  tbe  several  states  and  territories 
of  the  United  States,  purporting  to  have  been 
printed  under  the  authority  of  such  states  and  ter- 
ritories, and  a  certified  copy  under  seal  of  the  sec- 
retary of  this  state,  and  of  any  act  or  resolution 
contained  in  the  printed  statute  books  of  any  state 
or  territory  of  the  United  States,  purporting  to  be 
Iirinted  under  the  authority  of  such  state  or  terri- 
tory, which  Is  deposited  In  the  office  of  the  secre- 
tary of  state,  shall  be  evidence  in  like  manner. 
Martin  v.  Payne,  11  Tex.  292. 

The  Bogllsh  Statute,  24  A  25yict.,  chap.  11,  gives 
power  to  the  court,  when  they  have  before  them 
a  suit  Involving  the  law  of  a  foreign  country,  to 
«au9e  a  statement  of  the  facts  or  a  special  case  to 
lie  prepared  and  submitted  to  one  of  the  courts  of 
that  country  for  the  decision  and  certificate  of  the 
foreign  law;  and  so  reciprocally  of  questions  aris- 
ing in  other  oountcles  involving  the  law  of  Bog- 
land. 

ynL  ThB  BngllBh  doetrins. 

It  Is  a  rule  of  Bogllsh  law  that  no  knowledge  of 
foreign  law  is  to  be  imputed  to  the  judge.  Kelson 
▼.  Bridport,  7  Beav.  627, 10  Jur.  STL 

A  question  of  foreign  law  being  one  of  fact,  must 
lie  decided  in  each  case  on  evidence  adduced  in  It, 
and  not  by  a  decision  or  by  evidence  adduced  In 
another  case,  alchough  similarly  circumstanced. 
Jf ^Gormick  v.  (Hmett,  6  De  G.  M.  A  G.  278, 18  Jur. 
«]2,»L.  J.Cb.777. 

Foreign  laws  and  their  application  must  be 
proTed  as  facts  are  proved,  by  appropriate  evi- 
dence of  properly  qualified  witnesses,  or  by  wl^ 
nesees  who  can  state  from  their  own  knowledge 
and  experience,  gained  by  study  and  practice,  not 
only  what  are  the  words  in  which  the  law  is  ex- 
pressed, but  also  what  is  the  proper  interpretation 
of  tliose  words,  and  the  legal  meaning  and  effect 
of  them  as  applied  to  the  case  in  question.  Nelson 
▼.  Brldport,  ntpro. 

Foreign  laws,  not  written,  are  to  be  proved  by 
tbe  parol  examination  of  witnesses  of  competent 
skill.  Buchanan  v.  Ruoker,  1  Gampb.  S3,  9  Bast, 
192;  Millar  v.  Helnrick,  4  Oampb.  156. 

By  parol  evidence  of  a  witness  learned  in  tbe 
laws  of  the  country*  De  Bode  v.  Beglnam,  10  Jur. 
217.  8  Q.  a  206L 

A  professional  or  official  witness  giving  evidence 
as  to  foreign  law,  may  refer  to  foreign  law  books 
ta  refresh  his  memory,  or  to  correct  or  confirm  his 
<ypinion,  but  the  law  Itself  must  be  taken  from  his 
erldenoe.  The  Sussex  Peerage  Osse,  11  dark  ft 
F!.  8K,  lift,  8  Jur.  796b 

In  Dalrymide  v.  Dalrymple,  S  Hagg.  Consist; 
Sep.  5i,  81,  Lord  Stowell,  in  enumerating  the  ao- 1 
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thorities  to  prove  the  Scotch  law  of  marriage,  men- 
tioned the  opinions  of  learned  professors,  opinions 
of  eminent  writers,  ss  delivered  in  books  of  great 
legal  credit  and  weight,  and  certified  adjudications 
of  the  tribunals  of  Scotland  upon  these  subjects. 

A  question  of  Sootoh  law  being  one  of  fact,  is  not 
to  be  deelded  by  authcftrlty  but  by  the  evidence. 
M*Oormlck  v.  Gamett,  mipra. 

Witnesses,  in  giving  their  testimony  on  foreign 
law,  may  refer  to  laws  or  treaties  for  the  purpose 
of  aiding  their  memory  upon  the  subject  of  their 
examination,  but  in  general  it  is  the  testimony  of 
the  witness,  and  not  the  authority  of  the  law  or  of 
tbe  text- writer  detached  from  tbe  testimony  of  the 
witness,  which  is  to  influence  the  judge,  Nelson  v. 
Brldport,  8  Beav.  6S7, 10  Jur.  87L 

In  The  Sussex  Peerage  Osse,  supra,  the  lord 
chancellor  stated  that  the  witness  came  within  the 
description  of  a  person  pertttis  vfrtute  oJficU,  and 
Lord  Langdale  Intimated  that  his  evidenoe  was  of 
the  nature  of  that  of  a  judge. 

The  written  laws  of  foreign  states  oan  only  be 
proved  by  copies  properly  authenticated.  Miliar 
V.  Helnrick,  4  Oampb.  165;  Ganer  v.  Lanesborough, 
Peaks,  N.  P.  %. 

To  prove  tbe  acts  of  state  of  a  foreign  govern- 
ment, copies  should  be  produced  and  examined  by 
the  public  archives  abroad.  Blohardson  v*  Ander- 
son,  1  Oampb.  8ft,  note  a. 

In  the  above  case,  a  book  purporting  to  be  a  col- 
lection of  the  treaties  concluded  by  America,  de- 
clared to  be  published  by  authority  there  aa  a  reg- 
ular copy  of  the  archives  in  Waahlngton,  which 
would  have  been  performed  by  the  American  min- 
ister a  resident  in  England,  was  refused  as  evi- 
dence, the  court  holding  that  it  was  necessary  to 
have  a  copy  examined  with  the  archives  in  Ameri- 
ca,  ibid. 

A  party  is  not  bound  to  produce  a  written  law  or 
decree  referred  to  by  his  witness  in  proving  the 
law.    Nelson  V.  Brldport,  supra. 

In  Clegg  V.  Levy,  8  Gampb.  188,  tbe  law  of  a  for- 
eign oountry  requiring  a  stamp  to  the  validity  of 
an  instrument  being  a  written  law,  waa  held  to  be 
proven  by  an  authenticated  oopy. 

Where  a  Spanish  law  book,  made  out  to  be  tbe 
laws  of  Spain,  was  produced,  it  was  held  there  would 
he  no  difficulty  in  having  it  stated  as  the  law  in  a 
special  verdict.    Picton*s  Case,  80  How.  St.  Tr.  482. 

The  general  written  opinion  as  to  a  foreign  law 
given  by  two  jurists,  exhibited  by  them  on  exam- 
ination and  verified  as  the  law  of  a  foreign  country, 
was  held  receivable  in  evidence.  Kelson  t.  Brld- 
port, supra. 

An  advocate  of  France,  having  stated  that  the 
feudal  law  affecting  the  matter  in  question  ceased 
in  Alsace  in  a  certain  year  by  a  decree  of  the  na- 
tional assembly,  and  that  he  bad  become  ac- 
quainted with  that  decree  in  the  course  of  his 
study  of  tbe  law,  may  be  asked  as  to  tbe  contents 
of  it    Be  Bode  v.  Beglnam,  10  Jur.  m,  8  Q.  B.  808. 

A  botel  keeper,  a  native  of  Belgium  who  stated 
that  he  formerly  carried  on  the  business  of  a  mer- 
chant and  commissioner  of  stocks  In  Brussells,  was 
allowed  to  prove  the  law  of  Belgium  on  the  sub- 
ject of  the  presentment  of  a  promissory  note  made 
in  that  country  payable  at  a  particular  place. 
Yander  Donokt  v.  Theilusson,  S  OL  B.  818L 


463 


KoKTH  Camouka  Suprbmb  Coubt. 


Mam., 


had  been  reoeiTdd  by  the  defendant.  The 
books  were  kept  by  the  company  as  evidence 
of  the  conduct  of  its  business,  and  were  iden- 
tified; but  the  statements  recorded  in  tliem 
were,  when  offered  on  behalf  of  the  prosecu- 
tion, but  the  written  declarations  of  the 
agent.  His  testimony  was  the  highest  evi- 
dence of  tlie  transaction,  but  could  be  heard, 
without  the  consent  of  the  accused,  only 
when  delivered  viva  voce  in  his  presence. 
But,  while  the  paper  was  not  admissible  as 
a  record  or  an  independent  declaration  of  the 
rabbi,  we  think  it  was  made  pertinent  and 
competent  evidence,  even  in  a  criminal  prose- 
cution, by  the  testimony  of  the  witness  that 
it  was  given  to  her  at  jthe  very  time  of  the 
marriage.  While  the  certificate  thus  given 
may  tend,  when  admitted  to  support  the  tes- 
timony of  the  witness  to  the  fact  of  marria/^^e, 
it  is  competent  only  as  a  part  of  the  ret  gesta; 


beine  a  declaration  made  in  the  presence  of 
the  defendant,  and  accompanying  the  act  of 
solemnizing  the  rite,  if  it  did  not  constitute 
a  part  of  tiie  ceremony.  1  Bishop,  Mar.  & 
Div.  §  1006.  It  is  true  that  the  criminal  act 
charged  was  the  second  marriage,  but  evi- 
dence of  words  or  acts  accompanying^  and  re« 
fleeting  light  on  any  transaction  which  be- 
comes material  in  tne  progress  of  a  trial  is 
admissible  as  res  gestm,  1  Koscoe,  Grim.  Ev. 
*26;  Bebt,  Ev.  668.  It  would  have  been 
competent  for  the  witness  to  have  repeated 
all  that  was  said  by  the  rabbi  in  celebrating 
the  rite.  It  was  equally  admissible  to  show 
his  declaration,  oral  or  written,  in  the  pres- 
ence of  both,  that  they  were  lawfully  mar- 
ried, as  an  Immediate  result  of  what  was 
done.  21  Am.  &  Eng.  Encyclop.  Law,  pp. 
99,  103,  note  L  The  paper  was  admitted  on 
the  trial  as  corroborative,  not  as  substantive, 


In  The  Suasojc  Peera^re  Gase,  11  Clark  ft  F.  8S,  115, 
It  was  stated  to  be  perfectly  clear  that  the  particu- 
lar mode  of  proving  a  f  orel^rn  law, was  not  by  sho  w. 
tofrto  the  house  the  book  of  the  law  for  the  bouse 
bad  not  organs  to  Imow  and  to  deal  with  the  text 
of  that  law,  and  therefore  required  the  assistance  of 
a  lawyer  who  knew  how  to  Interpret  it. 

The  laws  of  a  foreign  country  on  a  given  subject 
may  be  proved  by  any  person  who,  though  not  a 
lawyer,  or  a  person  wbo  by  reason  of  his  having 
mied  any  public  office,  may  be  presumed  to  be  ac- 
quainted with  the  law,  is  or  has  been  in  a  position 
to  render  it  probable  that  be  would  make  himself 
acquainted  with  it.  Yander  Donckt  v.  Thellusson, 
tttpro. 

Where  an  instrument  under  the  seal  of  the  syna- 
gogue in  a  foreign  country  was  produced  for  the 
purpose  of  proving  a  divorce,  it  was  held  no  evi- 
dence, as  before  such  document  could  be  received 
It  must  be  shown  what  the  laws  of  the  country 
were,  and  they  must  be  proved  by  a  witness.  Ganer 
V.  Lanesborough,  Feake,  N.  P.  26. 

In  Gauer  v.  Lanesborough,  supra,  it  was  held 
that  a  Jewess  might  be  permitted  to  give  parol 
evidence  of  her  own  divorce  in  a  foreign  country, 
accordmg  to  the  custom  of  the  Jews  there. 

A  Roman  Catholic  bishop,  holding  the  office  of 
coadjutor  to  a  vicar  apostolic  in  this  country  is  by 
virtue  of  that  office  to  be  considered  as  a  person 
skilled  in  the  matrimonial  law  of  Rome,  and  there- 
fore  admissible  as  a  witness  to  prove,  that  law. 
The  Sussex  Peerage  Case,  supra. 

Where  the  witness  was  in  a  position  of  im- 
portance, engaged  in  the  performance  of  import- 
ant and  responsible  public  duties  and  connected 
with  them,  and  in  order  to  discharge  them  prop- 
erly was  bound  to  make  himself  acquainted  with 
the  subject  of  the  law  of  marrlaire,  his  evidence 
was  said  to  be  the  nature  of  that  of  a  Judge  and 
oompetent.    ibid. 

In  Vbos.  V.  Dent,  1  Oar.  ft  K.  97,  it  was  held  that 
a  witness,  called  to  prove  the  Scotch  law  of  mar- 
riage, need  not  necessarily  be  at  all  connected 
with  the  legal  profession,  and  the  evidence  of  a 
person  who  stated  he  was  bom  and  educated  in 
Scotland  and  lived  there  for  twenty  years,  and  was 
acquainted  with  the  Scotch  law  of  marriage,  was 
held  sufficient. 

The  above  ease  was,  however,  expressly  over- 
ruled in  The  Sussex  Peerage  Gase,  11  dark  ft  F.  8K, 
184. 

In  Williams  v.  Williams,  8  Beav.  647,  the  question 
as  to  the  right  of  parties  under  Scotch  settlement 
was  referred  to  a  master  to  inquire  as  to  the  con* 
•tniction  of  the  Scotch  law,  the  master  founding 
fais  report  on  the  opinion  oif  the  Scotch  advocates, 
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upon  whloh  the  court  aoted  and  ordered  aooord* 
ijigly. 

Where  an  application  was  made  for  the  payment 
of  funds  out  of  court  belonging  to  a'Scotcb  married 
woman,  the  affidavit  of  a  witness  describing  himself 
as  an  advocate  practicing  in  the  supreme  court  of 
Scotland,  stating  his  acquaintance  with  the  Scotch 
laws  and  that  he  had  investigated  the  matter  and 
that  the  Scotch  law  did  not  affect  the  fund,  was 
received  in  evidence  In  iSeTodd,  Shand  v.  Kidd,  19 
Beav.  682. 

A  petition  supported  by  an  affidavit  of  a  Scotch 
advocate,  as  to  the  law  of  Scotland  in  respect  to  the 
personal  estate  of  the  wife  vesting  absolutely  in 
the  husband  without  any  equity  to  a  settlement 
attaching,  was  allowed  in  Hitchcock  v.  Clendinen« 
12  Beav.  684, 19  L.  J.  Ch.  X.S.288. 

In  an  action  for  Infringement  of  a  copyright  in  a 
foreign  work,  a  witness,  expert  in  the  law  of  a 
foreign  country,  was  called  to  prove  such  law,  and 
the  court  held  that  the  proper  course  In  such  a 
case  was  to  call  the  witness,  who  was  expert  in  the 
law,  and  ask  him  on  his  own  responsibility  what 
the  law  was,  and  not  to  read  any  fragments  of  a 
code.    Cocks  v.  Purday,  %  Car.  ft  K.  268. 

Where  on  a  prosecution  for  bigamy,  a  female 
witness  stated  that  she  was  present  at  ttie  marriage 
ceremony  whloh  was  performed  in  a  private  house 
In  Scotlaod,  by  a  minister  of  some  religions  de- 
nomination, that  she  herself  was  married  In  the 
same  way,  and  that  it  was  usual  for  people  to 
marry  \n  private  houses  in  Scotland,  the  court  re- 
jected her  testimony,  holdmg  her  not  a  oompetent 
witness  to  prove  the  Scotch  law.  Reg.  v.  Povey,  17 
Jur.  120,  Dears,  a  C.  82, 23!  L.  J.  K.  a  19. 

In  Goods  of  BonelU,  1  Prob.  Div.  68, 45  L.  J.  P. 
42, 84  L.  T.  N.  a  82, 24  Week;  Bep.  256,  evidence  of 
the  foreign  law,  with  reference  to  the  position  of  a 
curator  of  the  dormant  inheritance  of  the  de- 
ceased, was  required,  and  a  witness  who  described 
himself  as  a  certified  special  pleader  and  as  familiar 
with  the  Indian  law,  made  ao  affidavit  used  in  evi- 
dence. The  court  held  that  the  laws  of  a  foreign 
country  could  not  be  proved  even  by  a  Juris  con- 
sult, if  his  knowledge  of  it  be  derived  solely  from 
bis  having  studied  it  at  a  university  In  another 
country.  In  that  case  there  was  nothing  to  show 
that  the  witness  had  any  knowledge  of  the  Italian 
law,  but  from  the  study  of  It  in  Bngland,  and  his 
evidence  was  therefore  rejected. 

In  Goods  of  Dost  Aly  Khan,  6Prob.  Dly.  8, 19  L 
J.  P.  78. 29  Week.  Bep.  80,  In  the  case  of  a  probate 
of  a  will  of  a  Persian  subject,  the  court  aDowed 
the  affidavit  of  a  person  who  deposed  to  the  Persiaa 
law,  who  from  his  position  satislled  the  court  thM 
he  was  oompetent  to  give  evidence.  &  W. 
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•Yidenoe.  There  is  no  principle  upon  which 
such  testimony,  amenable  to  the  constitu- 
tional objection  which  we  have  discussed,  if 
offered  as  substantive  evidence,  can  be  per- 
mitted to  ^o  to  the  jury  in  corroboration  of 
a  direct  witness  to  the  main  point  to  which 
it  relates.  A  declaration  excluded  b^  the 
constitution,  as  in  violation  of  individual 
right,  will  not  be  allowed  to  accomplish  in- 
directly what  it  is  not  permitted  to  do  di- 
rectly,— lead  a  Jury  to  believe  that  a  mar- 
riage was  celebrated,  when  the  guilt  of  the 
accused  hinges  upon  the  question  of  its 
solemnization. 

We  have  been  led  into  this  discussion  be- 
cause it  is  important  to  understand  clearly 
how  this  declaration  is  admissible,  under  the 
peculiar  circumstances,  while  it  would  or- 
dinarily be  excluded  on  the  trial  of  criminal 
prosecutions,  as  hearsay,  or  for  the  reason 
that  it  falls  within  the  constitutional  Inhibi- 
tion imposed  for  the  protection  of  persons 
accused  of  crime.  The  defendant  has  no  just 
STOund  for  complaint,  if  the  jury  were  al- 
lowed to  consider  a  paper  which  was  admis- 
sible as  a  part  of  the  transaction  only  for  the 
purpose  of  corroborating  the  witness  to  the 
fact  of  the  marriage. 

Judgment  affirmed, 

Clark*  c7.,  concurring: 

There  was  objection  to  Album  testifying, 
but  no  exception  was  taken,  nor  is  any  ground 
assigned  for  the  objection.  If  the  objection 
was  that  he  was  not  sufficiently  qualified  as 
an  expert,  the  finding  of  the  judge  below  is 
conclusive.  8taU  v.  Batts,  68  N.  G.  578; 
Smith  Y.  Kron,  96  N.  G.  893 ;  State  v.  Hineon, 
108  N.  C.  874;  StaU  ▼.  Brady,  107  N.  G. 
822.  He  is  presumed  to  have  so  found,  if 
the  witness  was  admitted  as  an  expert.  If 
the  objection  was  that  the  witness  was  not 
an  expert,  that  ground  is  not  assigned,  and 
the  court  is  not  to  presume  that  were  was 
error.  In  truth,  however,  the  Gode  (sec. 
1338,  providing  that  the  common  law  of  an- 
other state  or  country  may  be  proved  as  a 
fact  by  oral  evidence)  would  seem  to  indi- 
cate that  expert  evidence  would  not  be  req- 
uisite. If  so,  when  the  witness  testified  that 
he  knew  the  law  as  to  marriage  among  the 
Jews  in  Russia,  he  was  competent  to  testify 
what  it  was;  leaving  his  credibility  to  be 
tested  by  a  cross-examination  as  to  his  means 
of  information,  whether  he  had  lived  in 
Bussia,  etc.  It  does  not  appear  that  he  had 
not  lived  there,  and  his  testimony  would  in- 
dicate that  he  had.  But,  if  he  had  not,  it 
-would  have  remained  for  the  jury  to  say 
-what  credit  should  be  given  to  his  evidence. 
He  may  have  acquired  such  knowledge  by 
reading  or  otherwise,  just  as  the  same  wit- 
ness was  admitted  as  a  competent  interpreter 
of  German  and  Ghaldaic  without  showing  that 
he  had  lived  either  in  (Germany  or  Ghaidea. 

Shepherd*  Oh,  c7.,  dissenting: 
I  cannot  assent  to  the  broad  proposition 
that  any  person  who  simply  professes  to  have 
knowledge  of  the  unwritten  laws  of  a  foreign 
country,  and  who  merelv  states  that  he  has 
bad  an  opportunity  of  learning  them,  is  a 
competent  witness  In  respect  to  their  require- 

25L.R.A. 


ments  as  to  the  celebration  of  marriages,  or 
the  enteric^  into  other  contracts.  Our  stat- 
ute, providing  that  such  laws  **  may  be  proved 
as  a  fact  by  oral  evidence, "  is  but  in  affirm- 
ance of  a  general  principle  laid  down  in  the 
works  on  Evidence  (1  Greenl.  Ev.  486;  1 
Whart.  Ev.  803),  and  very  clearly  does  not 
change  in  the  slightest  degree  the  existing 
rules  as  to  the  competency  of  witnesses  by 
which  such  laws  are  to  be  established.  This 
is  plain]  V  manifest  by  the  declaration  of  thia 
court  in  iioore  v.  Owynn,  27  N.  G.  187  (a  case 
decided  long  after  the  statute  was  enacted), 
that  **the  existence  of  such  a  law  could  be 
proved  only  by  the  opinionsof  persons  learned 
m  that  law."  It  would,  it  seems  to  me,  be 
a  novel  thing,  in  our  jurisprudence,  to  allow 
a  plaintiff  suing  in  the  courts  of  North  Garo- 
lina  upon  a  contract  made  in  another  state  or 
country  to  testify  not  only  to  the  terms  of 
the  contract,  but  also  to  the  lex  loci  contractus, 
upon  his  bare  statement  that  he  is  familiar 
with  such  law.  In  the  decisions  of  this 
court  it  will  be  seen  that  only  professional 
witnesses  have  been  examined ;  but  the  rule 
in  this  respect  has  been  relaxed  to  some  ex- 
tent in  other  jurisdictions,  and  it  has  been 
laid  down,  as  stated  in  American  L.  Int.  A 
T,  Co,  T.  Botenagle,  77  Pa.  614  (cited  in  the 
opinion  of  the  court),  that  "the  law  of  a 
foreign  country  on  a  given  subject  mav  be 
prov^  by  any  person  who,  though  not  a  law- 
yer, or  not  miving  filled  a  public  office,  is 
or  has  been  in  a  position  to  render  it  probable 
that  he  would  make  himself  acquainted  with 
it." 

This  view  seems  to  have  been  adopted  by 
many  of  the  courts,  but  it  is  surely  no  au- 
thority in  support  of  the  rule  as  stated  in  the 
opinion  in  this  case.  In  the  case  above  men- 
tioned there  was  much  more  than  the  state- 
ment of  the  witness  that  he  was  familiar  with 
the  laws  of  a  foreign  country.  He  was  a 
resident  of  that  country,  and  he  testified  that 
he  was  the  Gatholic  dean  and  parson  at  Oden- 
heim,  and  that,  as  such,  he  was  the  proper 
custodian  of  the  records  of  births,  baptisms, 
marriages,  and  deaths  of  the  paridi.  He  was 
permitted  to  testify  that  the  records  had  been 
kept  according  to  the  laws  of  the  country. 
The  court  said:  *^ It  was  his  duty  to  know, 
and  he  testified  that  he  did  know,  the  law 
relating  to  the  records  in  his  charge.  His 
knowledge  was  just  that  which  the  responsi- 
ble head  of  a  public  office  would  be  assumed 
to  have  of  the  law  which  had  controlled  the 
past  operations  of  his  department. "  Equally 
inapplicable,  I  think,  is  the  point  of  decis- 
ion in  Pickard  v.  Bailey,  26  N.  H.  171. 
the  other  case  cited  in  the  opinion.  In  that 
case  the  witness  had  acted  as  a  magistrate  in 
Ganada,  and  had  also  been  extensively  en- 
gaged in  mercantile  business  there,  and,  in 
such  employment,  had  become  acquainted 
with  the  law  in  relation  to  notarial  instru- 
ments. He  was  held  competent  to  testify 
that  it  was  the  sworn  duty  of  every  notary 
not  to  suffer  any  original  paper  executed  be- 
fore him  to  be  taken  out  of  his  custody,  and 
that  notarial  instruments  are  received  in  all 
the  courts  in  Ganada  without  further  proof 
of  the  execution  of  the  original.  These  cases 
are  similar  in  principle  to  those  cited  in 
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Uogera  on  Expert  l^stimonj.  lliat  author 
states  that,  ''in  order  to  prove  the  law  of  a 
foreign  country,  it  is  necessary  that  the  wit- 
nesses produced  to  testify  in  respect  to  it 
should  be  more  than  ordinarily  capable  of 
speaking  upon  the  subject."  Section  96. 
And  the  cases  cited  by  him  also  establish  the 
proposition  that  the  knowledge  must  bo  ac- 
quired in  the  foreign  country.  Section  100. 
See  also,  1  Bishop,  Mar.  &  DiT.  1128. 

Applying  these  principles  to  the  present 
case,  I  am  very  certain  that  the  testimony  of 
the  witness  Album  should  not  haye  been  re- 
ceiyed.  All  that  the  witness  stated  as  to  his 
competency  was  "that  he  was  familiar  with 
the  law  of  marriages  among  the  Jews  in 
Russia. "  He  docs  not  state  how  he  acquired 
such  knowledge,  nor  does  it  appear  that  he 
was  eyer  in  Russia  in  his  life.  For  aught 
that  appears  in  the  record,  he  may  have  been 
born  and  raised  in  the  county  of  Edgecombe, 
and  it  is  not  pretended  that  he  witnessed  the 
marriage.  His  testimony,  therefore,  is  opin- 
ion eyidence,  only ;  and  I  am  unable  to  see 
why  any  other  resident  of  said  county  is  not 
as  competent  to  testify  to  the  law  of  Russia, 
provided  he  simply  states  that  he  is  familiar 
with  its  laws.  Had  this  witness  testified  to 
the  fact  of  the  nuirriage,  and  that  it  was 
solemnized  in  the  manner  usual  and  custom- 
ary in  Russia,  by  a  person  duly  authorized 
to  celebrate  the  rites  of  matrimony,  and  the 
parties  afterwards  lived  together  as  man  and 
wife,  his  testimony  would  have  been  com- 


petent ;  and  it  would  have  been  unnecesMry 
to  offer  any  further  evidence  of  the  law,  in 
order  to  establish  the  marriage.  1  Bishop, 
Mar.  &  Div.  1123.  And  there  is  almost  au- 
thority, remarks  Mr.  Bishop  (Mar.  A  Diy. 
1124),' "for  saying  that  any  inhabitant  of  a 
foreign  country  may  be  a  witness  to  its  mar- 
riage laws,  because,  as  judicially  observed 
W&ttrioh  y.  Freeman,  71  N.  Y.  601,  'all  resi- 
dents  of  a  country,  of  marriageable  age  and 
ordinary  understanding,  are  familiar  with 
the  usual  and  customary  forms  of  marriage. ' 
The  contrary  was  held  in  England,  but  the 
rule  would  seem  to  be  in  the  line  of  pablie 
convenience  and  policy."  However  this  may 
be,  it  is  not  applicable  to  this  case,  as  we 
have  seen  that,  notwithstanding  the  defend- 
ant's objection,  the  witness  was  not  qualified 
in  any  way  to  testify  as  to  the  laws  of  Russia, 
nor  was  it  shown  that  he  was  a  Russian,  or 
that  he  was  ever  in  that  country.  Without 
discussing  the  subject  further,  I  conclude 
that,  under  the  most  liberal  rules  to  be  found 
in  the  text-books  or  decided  cases,  the  wit- 
ness Album  was  incompetent,  and  that  his 
testimony  should  have  been  excluded.  I  am 
also  of  the  opinion  that  the  general  proposi- 
tion that  not  only  the  law  of  marriage,  but 
all  other  unwritten  laws,  can  be  proved  in 
such  a  loose  and  unsatisfactory  manner,  is 
dangerous  in  it  consequences,  and  contrsry 
to  our  own  decisions,  as  well  as  the  ooneeiisue 
of  judicial  authority. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS.  SECOND  CIRCUIT. 


CANADIAN   PACIFIC   R,  CO.,    Plff.    in 

Err., 

«. 

William  JOHNSTON. 

(fll  Fed.  Rep.  TB8L) 

1*  A  eondnetor  of  »  firelight  train  hav- 
ingf  ezeloslve  control  thereof  in  relation  to 
other  employes  acting  under  blm.  on  the  train 
dlreotinff  its  movements,  ocouples  the  position 
of  a  vioe-princi|>al  toward  a  brakem&n  injured 
by  such  conductor's  suddenly  orderlnsr  the  train 
to  start  while  the  brakeman  was  in  a  position  of 
daofrer. 

8.  A  statute  of  »  Ibrei^^  eonntry  pro- 
▼idinif  that  a  eanse  of  action  for  per- 
sonal li^nries  aliall  be  abaolntcOy 
e«tliignished  in  one  year,  will  not  operate  as 
a  defense  to  a  suit  in  the  United  States,  where 
the  injured  person  left  such  country  before  such 
statute  beoame  operative  by  the  expiration  of 
the  year. 

(May  ».1S0U 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Vermont  to  re- 
view a  judgment  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  per- 

NOTB.— Upon  the  subject  of  who  are  fellow  serv- 
ants, see  not9  to  Dixon  v.  Chicsffo  A  A.  B.  Co. 
(Mo.)  IS  L.  R.  A.  7WL 

25  L.  R.  A« 


sonal  injuries  alleged  to  have  resulted  from 
negligence  for  which  defendant  was  respon- 
sible.    Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Wallace,  Lacombe,  and 
Shipman,  Cireuit  Jvdge9. 

Mewr»,  Joel  C.  BaJcer  and  Frank  E. 
Alfred*  for  plaintiff  in  error: 

Where,  upon  the  trial,  there  is  no  sofBdent 
evidence  of  negligence  on  the  part  of  the  rail- 
road company  to  sustain  a  verdict  for  the 
Slaintiff,  the  court  should  direct  a  verdict  for 
efendant. 

BandaU  t.  BalUmare  SO.R.O0. 109  U.  S. 
478.  27  L.  ed.  1008;  Cincinnati,  N,  0.  d  T.  P. 
R,  Co,  V.  Mealer,  6  U.  S.  App.  86,  60  Fed.  Rep. 
725;  LatremouUle  ▼.  Bennington  d  K  R,  Vo. 
68  Vt.  886;  Chandler  v.  Von  Boeder,  66  U.  S. 
24  How.  224, 16  L.  ed.  688. 

In  order  that  an  action  for  negligence  maj 
be  maintained,  it  must  appear  that  there  ex- 
isted some  duty  on  the  part  of  the  defendant 
toward  the  plaintiff,  which  was  unfulfilled. 

Morria  v.  Brown,  111  N.  Y.  818;  Kennedy 
▼.  Morgan,  57  Vt.  46;  Kelly  v.  Michigan  Cent. 
R.  Co,  65  Mich.  186:  Baps  v.  GaineeeiOe  Street 
R.  Co.  70  Tex.  602;  Aerkfed  v.  Bumphrtue,  145 
U.  8.  418,  86  L.  ed.  758. 

The  employ^  assumes  the  known  and  ohrU 
Otts  dangers  attendant  upon  his  enterinff  upoa 
and  continuing  in  said  employment;  Uiis  in* 
eludes  the  known  and  obvious  dangers  whick 
are  likely  to  arise  from  the  imperfection  of  the 
place  or  machinery^  or  the  known  want  eC 
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cm,  or  onskillfuliieH  and  carelessneH  of  fel- 
low senrants. 

Carbine  ▼.  Btnningt&n  A  R.  B.  Co,  61  Yt. 
348;  BandaU  ▼.  Baltimare  A  0.  B,  Co,  109  U. 
6. 478,  27  L.  ed.  1008;  TuiiU  y.  Detroit,  Q,  B. 
diM.B.Co.  122  U.  8.  189,  80  L.  eJ.  1114; 
Lolhrop  T.  mtchbwrg  B.  Co.  150  Mass.  428; 
Cineinnati,N.  0.  d  T.  P.  R  Co.  v.  Meaier,  6  U. 
8.  App.  86,  50  Fed.  Rep.  nS^Wood  y.  Loeke^ 
147  Maaa.  604;  Ladd  v.  How  Betfford  B.  Co. 
119  Mass.  412,  20  Am.  Rep.  881. 

The  servant  asaumes  all  the  risks  naturallj 
«iid  reaaonably  incident  to  his  employment, 
and  Ibis  includes  all  such  dangers  as  would 
be  known  to  him  or  ascertainable  by  the  exer- 
cise of  ordinary  observation,  and  reasonable 
•kill  and  diligence  in  bis  department  of  service 
to  ascertain  and  avoid  the  dangers  attendant 
upon  his  discharge  of  his  duties. 

LatremouiQe  v.  Bennington  S  B.  B,  Co,  9B 
Tt  9SQ;  Wagner  Y.  Jayne  Chemical  Co,  147  Pa. 
475;  WormeU  v.  Maine  Cent,  B.  Co.  79  Me.  897: 
£ean  y,  Detroit  Cbpper  dt  Braee  BoU,  MiUs,  66 
Hich.  277;  Qiboon  y.  Erie  B  Co.  68  N.  Y.  449; 
£ohn  Y.  MeNuUa,  147  U.  8.  288,  87  L.  ed.  150. 

Such  risks  88  were  obvious,  or  which  by 
Tising  observation,  skill,  and  care  he  ought  to 
J^ave  provided  against. 

Datne  v.  Baltimore  A  0.  S.  Co.  152  Pa.  814; 
^iak  Y.  Central  Pae.  R  Co.  12  Cal.  88. 

The  entire  crew  of  the  train  are  fellow  serv- 
ants, and  the  plaintiff  in  error  is  not  liable  in 
damages  to  eiljier  for  negligence  by  the  other 
in  carrying  on  the  busmess  of  the  common 
amployment 

Priestly  V.  Fowler,  8  Mees.  A  W.  1;  Murray 
T.  South  Carolina  R  Co.  1  McMuU.  L.  885, 
M  Am.  Dec.  268:  FarweU  v.  Boetan  db  W,  B, 
Corp.  4  Met.  49,  88  Am.  Dec.  839;  BandaU  y. 
Baltimore  A  0.  R  Co.  109  (J.  8.  478,  27  L. 
«d.  1003. 

For  fault  or  negligence  in  the  discharse  of 
peisonal  duties  of  the  master  resulting  in  in- 
joiy  to  his  servant,  the  master  is  liable  whether 
ae  acts  in  person  or  by  other  servants  who 
represent  him  in  respect  thereof. 

Davie  v.  Central  Vermont  R  Co.  55  Yt.  84, 
45  Am.  Rep.  590;  Hough  y.  Texae  A  P.  R  Co. 
100  U.  8.  218,  25  L.  ed.  612;  Northern  Pae, 
R  Co,  T.  Herbert,  116  U.  8.  642, 29  L.  ed.  755. 

A  Yice-principal  is  regarded  as  such  only  so 
long  as  be  represents  the  master  in  performing 
the  duties  which  the  master  owes  to  the  serv- 
ant 

Boee  T.  Walker.  189  Pa.  42;  McKinnon  t. 
JSforeross,  8  L.  R.  A.  820,  148  Mass.  588. 

Liability  will  arise  where  the  negligent  em- 
ploy6  has  been  put  in  the  place  the  master 
would  otherwise  occupy,  but  it  will  not  arise 
where  the  negligent  employ^  is  a  mere  boss  or 
foreman  in  the  prosecution  of  the  master's 
work. 

CBrien  ▼•  Ameritan  Dedging  Co.  58  N.  J. 
L.  291. 

Some  confusion  has  urlsen  from  confound- 
ing a  vice- principal,  or  servant  having  a  legal 
identity  with  the  master,  in  the  performance 
of  duties  he  owed  his  employes,  with  a  fore- 
•man  who  merely  had  charge  and  direction  of 
the  work  done  by  other  employes. 

Chicago,  M.  ASt.P.R  Co.  v.  Bm,  112  U. 
«.  877,  &  L.  ed.  787. 

When  the  Boee  Case  was  decided  it  was 

«SIi.R.A. 


considered  to  be  directly  in  the  face  of  the  gen- 
eral current  of  authority  upon  the  sabiect 

LehighVaUey  Coal  Co.  v.  Jones,  86  ^  482; 
CrUpin  y.  Babbitt,  81  N.  Y.  616,  87  Am.  Rep. 
521;  MeCosker  y.  Ixmg Island  R  Co.SiN.  X. 
77;  Malone  y,  Eathateay,  64  N.  Y.  5»  21  Am. 
Rep.  573;  Brown  y.  Winona  A8t.P.RCo.21 
Minn.  162. 88  Am.  Rep.  235;  Brown  y.  Minneeh 
poUs  A 8t,  L.  R  Co.Zl  Minn.  558;  Fraker  y, 
St.  Paul,  M.AM,R  Co.92  Minn.  54;  Oiicago 
A  A.  R  Co.  Y.  Murphy,  58  Ul.  886.  5  Am. 
Rep.  48;  Lawler  t.  Androscoggin  R  Co,  62 
Me.  468,  16  Am.  Rep.  492;  Doughty  y.  Penob- 
scot Log  Drining  Co,  76  Me.  148;  Jones  v. 
QraniU  Mills,  126  Mass.  9,^  80  Am.  Rep.  661; 
Murphy  V.  Bosion  AA.RCo.^"^.  Y.  146, 
42  Am.  Rep.  240;  Peterson  y.  WMtebreast  Coal 
A  Min.  Co.  50  Iowa,  678,  82  Am.  Rep.  148; 
Reyetone  Bridge  Co.  y.  Newberry,  96  Pa.  246, 
42  Am.  Rep.  648;  Slater  v.  Jewett,  85  N.  Y. 
61,  89  Am.  Kep.  627;  Bbbertson  v.  Terre  Haute 
ALRCo.  78  Ind.  77,  41  Am.  Rep.  552;  Cae- 
sidy  Y.  Maine  Cent.  R  Co.  76  Me.  488;  Blake 
Y.  Maine  Cent.  B.  Co.  70  Me.  60,  85  Am.  Rep. 
297;  Flike  v.  Boston  A  A.R  Co.  58  N.  Y.  549, 
18  Am.  Rep.  545;  Fuller  y.  Jeteett,  80  N.  Y. 
46,  86  Am.  Rep.  576;  Holden  v.  FitchJburg  B. 
Co.  129  Mass.  268,  87  Am.  Rep.  848;  Brick  v. 
Bocheeter,  N.  T.  A  P.  R  Co.  m  N.  Y.  211; 
State  V.  Malster,  57  Md.  287;  DaiHS  y.  Central 
Vermont  i2.  G^.  65  Y t  84,  45  Am.  Rep.  590; 
Capper  v.  LouisHUe,  B.  A  St.  L,  B.  Co.  108 
Ind.  805;  Pease  y.  Chicago  A  N.W.  R  Co.  61 
Wis.  163;  Howard  Y.  Denver  A  B,  0,  R  Co. 
26  Fed.  Rep.  887,  24  Am.  L.  Rev.  175. 

If  work  belonging  to  the  duties  of  a  servant 
be  done  carelessly,  there  is  no  conceivable  dif- 
ference whether  the  negligence  proceeds  from 
a  commander  or  a  subaltern. 

Ell  V.  Northern  Pae.  ^  C^  12  L.  R.  A.  97, 
1  K.  Dak.  836. 

The  master  is  only  liable  for  injuries  from 
negligence  of  a  foreman  or  superintendent 
when  such  foreman  or  superintendent  is  per- 
forming duties  which  the  law  impoees  upon 
the  master  personally. 

Stockmeyer  v.  Beed,  65  Fed.  Rep.  269. 

The  general  trend  of  decisions  after  the  Boss 
Case  as  before,  are,  that  it  is  only  when  a  serv- 
ant is  performing  a  personal  duty  of  the  mas- 
ter that  the  master  is  liable  to  another  servant 
for  a  neglect  of  such  duty. 

BU  V.  NorUiem  Pae.  R  Co.  supra;  Clarke 
Y.  Pennsylvania  Co.  17  L.  R.  A.  811,  182  Ind. 
199;  Sulliran  v.  New  York,  N  H.  A  H.  B.  Co. 
62  Conn.  209;  BeescY.  Biddle,  112  Pa.  72;  New 
York,  L.  E.  A  W.  R  Co.  v.  BeU,  Id.  400;  Wad- 
deU  V.  Simoson,  Id.  567;  Lewis  v.  Seifert,  116 
Pa.  628;  Hussey  v.  Chger,  112  N.  Y.  614;  Oor^ 
sior  V.  Minneapolis  A  St.  L,  R  Co.  M  Mlon. 
885;  Pittsburg,  Ft.  W.  A  C.  B.  Co.  v.  Devin- 
ney,  17  Ohio  St.  197;  Loughlin  v.  State,  105  N. 
Y.  159;  Brodeur  y.  Valley  Fails  Co.  16  R.  I.  448; 
Galveston,  H.  A  8.  A.  B.  Co.  v.  Smith,  76  Tex. 
611;  Howard  Y.  Denver  A  R  Q.  B.  Co.  supra; 
McKaig  v.  Northern  Pae  R  Co.  4Si  Fed.  Kep. 
288;  Baltimore  A  0.  B.  Co.  y.  Andrews,  17  U 
R.  A.  190,  6  U.  8.  App.  75,  50  Fed.  Rep.  728; 
Newport  News  A  M.  V.  B.  Co.  v.  Howe,  6  U.  8. 
App.  172,  52  Fed.  Rep.  862. 

The  inquiry  must  always  be  directed  to  the 
real  powers  and  duties  oi  the  officer  and  not 
simply  to  the  name  given  to  the  offloes 
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Baltimore  d  0.  B.  Co.  t.  Baugh,  149  U.  8. 
«68,  87  L.  ed.  772. 

Lurton,  J.,  in  the  circuit  court  for  tbe  dis- 
trict of  Tennessee  discusses  the  subject  bere 
under  consideration,  and  treats  the  Bon  Caae 
MB  overruled  by  the  Baitgh  Ca»e. 

Barley  v.  LovUtille  i  If.  B,  Co,  57  Fed. 
Rep.  144.  See  also  Quinn  v.  New  Jersey  LigM- 
erage  Co.  28  Fed.  Rep.  868;  Mam  ▼.  Northern 
Fac,  JR.  Co.  57  Fed.  Rep.  283. 

It  is  tbe  duty  of  a  railroad  company  to  fur- 
nish for  its  trainmen  a  reasonably  safe  place 
to  work;  that  place  is  a  reasonably  safe  train 
of  cars  on  a  reasonably  safe  railroad. 

The  conductor  does  not  perform  the  com- 

eany's  duty  of  keeping  the  road-bed  and  track 
1  repair,  or  furnisbiog  a  safe  train.  He  takes 
such  as  are  furnished »  and  if  they  are  reason- 
ably safe,  his  carelessness  in  doing  his  work 
creates  no  breach  of  duty  on  the  part  of  his 
employer. 

Hogan  y.  Smith,  125  N.  Y.  774;  Oeoghegan 
T.  Atlas  8.  8.  Co.  8  Misc.  224. 

Whether  the  seryant  is  performing  duties  of 
tbe  master  to  an  injured  servant  or  the  same 
master,  or  ia  a  fellow  servant*  is  a  question  of 
law  and  not  of  fact. 

Johnson  ▼.  Boston  Tow  Boat  Co.  185  Mass. 
too.  46  Am.  Rep.  458. 

The  plea  set  up  a  general  law  of  the  said 
Province  of  Quebec  In  full  force  and  effect, 
under  and  by  yirtue  of  which  it  was  and  is 
provided  that  all  actions  for  bodily  injuries 
are  prescribed  and  fully  barred  by  one  year, 
and  tbe  debt  is  absolutely  extinguished,  and 
no  action  can  be  maintained  thereon  after  the 
delny  for  prescription  has  expired. 

The  replication  is  the  trayerse  de  injuria  sva 
propria  absque  tali  causa,  and  properly  con- 
eludes  to  the  country. 

Spencer  t.  Bemis,  46  Vt.  29. 

This  trayerse  denies  eyery  material  allega- 
tion in  the  plea.  Such  a  traverse  cannot  be 
immaterial,  and  consequently  must  be  accepted 
by  the  opposite  party. 

Gould,  PL  cbup.  7,  §  17;  1  Chitty,  PL  16th 
Am.  ed.  633:  EraKine  y.  Hohnbach,  81  U.  S. 
14  Wall.  613,  20  L.  ed.  725;  Crogat(^s  Case,  8 
Coke,  67;  1  Smith,  Lead.  Cas.  Hare  &  W. 
notes,  pp.  247  et  seq. 

If  the  existence  of  such  a  law  amounts  to 
no  defense,  the  plaintiff  below  might  have  de- 
murred; but  having  taken  issue  on  the  fact, 
the  court  are  not  called  upon  to  decide  whetber 
the  facts  so  put  in  issue  amount  to  a  defense. 
The  jud^e  on  a  jury  trial  is  never  to  decide  on 
the  pleadings. 

Barney  y.  Bliss,  2  Aik.  60;  French  ▼.  Thomp- 
9on's  Estate,  6  Vt.  54;  Meyer  T.  McLean,  1 
Johns.  509. 

If  the  defendant  below  had  prevailed  on  its 
special  plea,  it  would  haye  been  entitled  to  a 
Terdict. 

Wilson  T.  Senvey,  88  Vt.  221. 

When  a  matter  of  defense  is  eontroyerled, 
ft  is  error  to  direct  the  jury  that  tbe  evidence 
produced  is  insufficient  to  bar  the  action,  and 
that  the  Jury  ought  to  find  for  the  plaintiff. 
If  there  u  any  sut>stant{al  evidence  in  support 
of  an  issue  it  should  be  submitted  to  the  jury. 

Otis  y.  Watkins,  18  U.  8.  9  Cranch,  889,  8 
L.  ed.  752:  United  States  t.  TiUotson,  25  U.  a 
25  L.R.A. 


12  How.  180,  6  L.  ed.  594;  Banney  ▼.  Barlow, 
112  U.  S.  207,  28  L.  ed.  662. 

When  an  issue  is  formed  upon  the  trayerae- 
of  a  special  plea  in  bar,  and  there  is  a  conflict 
of  evidence,  or  any  evidence  to  sustain  the  is- 
sue, the  court  cannot  refuse  to  submit  tbo 
issue  to  the  jury. 

Carpenter  y.  Welch,  40 Vt  251;  Batehetder  t. 
Kinney,  44  Vt.  150. 

Unless  there  are  statutes  enabling  courts  ti^ 
take  ludicial  notice  of  foreign  laws,  or  to  as- 
certain their  existence  from  foreign  law  books, 
tbe  existence  of  foreign  laws  is  to  be  proyed 
as  a  fact,  just  as  any  other  fact  is  prov^. 

1  Thomp.  Trials,  §  1054;  leatenworth  r. 
Brockway,  2  Hill,  201;  Lockwood  y.  Crawford,. 
18  Conn.  861;  Fierce  r.  Inclseih,  106  U.  8.  546, 
27  L.  ed.  254:  Liverpool  A  O.  W.  Steam  Co,  y. 
PJienix  Ins.  Co.  129  U.  S.  897,  82  L.  ed.  788; 
1  Whart.  Ey.  §  808;  Kline  y.  Bnker,  99  Mass. 
258;  WoodMdiie  y.  Austin,  2  Tyler,  864, 4  Am. 
Dec.  740. 

When  the  claim  or  defense  of  a  party  de- 
pends upon  the  construction  of  a  statute  of  a. 
foreign  state,  the  construction  given  to  it  in 
that  state  is  a  question  of  fact  to  be.decided 
by  tbe  jury. 

Haven  y.  Foster.  9  Pick.  Ill,  19  Am.  Dec. 
858;  Rolman  y.  King,  7  Met.  884;  Dyer  y. 
Smith,  12  Conn.  884;  McLeod  r.  Connecticut  ^ 
F.  B.  B,  Co.  58  Vt.  727. 

Statutes  which  discharge  tbe  debt  or  extin- 
guish the  right,  in  the  lex  loci,  -discharge  and 
extinguish  it  eyery  where. 

Feck  T.  Eitibard,  26  Vt.  698.  62  Am.  Dec 
605:  Carver  y.  Adams,  88  Vt.  600. 

Where  the  debt  is  not  only  barred,  but  actu- 
ally extinguished  by  the  law  of  the  plaoo 
which  governs  the  performance  of  the  con- 
tract, then  to  a  suit  in  another  state  upon  such 
contract  the  foreign  statute  may  be  success- 
fully interposed. 

lu^rer,  Interstate  Law,  178;  8tory,  ConlL 
L.  §  582A/  Foot,  Priyate  International  Law» 
420  et  seq.:  Wood,  Limitations  of  Actions,  19, 
note  1;  McMerty  y.  Morrison,  69  Ma  140; 
Brown  v.  Parker,  28  Wis,  21;  McLeod  w.  Cot^ 
nectieut  d  F.  B.  B.  6b.  supra;  Flanagan  ▼. 
Packard.  41  Vt.  561. 

It  is  when  the  law  regulates  the  remedy  onlj 
that  it  has  no  effect  out  of  that  jurisdiction. 

Cartier  ▼.  Page,  8  Vt.  146;  Suffolk  Bank  r. 
Kidder,  12  Vt.  464,  86  Adl  Dec  854;  Wooch^ 
bridge  t.  Austin,  supra. 

The  qualification  that  both  parties  should 
remain  in  the  state  or  country  whose  laws  ar» 
inyoked,  until  the  cause  of  action  is  discharged 
or  extinguished  only  applies  when  the  statute 
itself  makes  such  an  exception. 

Perkins  y.  Ouy,  55  Miss.  158,  SO  Am.  Repi 
510;  Baker  ▼.  Stcnebraker.  86  Mo.  888;  Fear^ 
y.  Sykes,  85  Miss.  688. 

If  the  law  says  nothing  about  residence,  and 
does  not  make  absence  from  the  state  an  inter- 
ruption of  a  prescription  which  extinguishes  % 
right,  tbe  partj  entitled  to  act  cannot  inter- 
rupt tbe  runnmg  of  the  prescription  by  sim- 
ply withdrawing  himself.  Ko  person  is  al- 
lowed to  take  advantage  of  his  own  wrong  or 
his  own  laches. 

Steele  y.  SUeU,  26  Pa.  154;  Bintrager  ▼• 
Traut,  69  Iowa,  746;  Baker  ▼.  Johnson  Omii^^ 
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S8  Iowa,  151;  Ktrby  ▼.  Lake  Shore  A  M,  8.  B. 
Co.  120  U.  6.  180,  80  L.  ed.  569;  Moetyn  t. 
FdbrigaB^  1  Bmith,  Lead.  Cas.  7th  Am.  ed. 
1047. 

Menn,  Henry  Ballard,  Gilbert  A. 
Davis*  and  A.  K«  Brown  for  defendant  in 
error. 

Shipman,  OircuU  Judge,  delivered  the 
opinion  of  the  court : 

William  Johnston,  the  defendant  in  error 
(hereinafter  called  the  plaintiff) ,  brought  an 
action  at  law  in  the  circuit  court  of  the 
United  States  for  the  district  of  Vermont 
against  the  Canadian  Pacific  Railway  Com- 

Sany,  plaintiff  In  error  (hereinafter  called  the 
efendant),  to  recover  damages  for  injuries 
which  he  had  received  while  in  its  employ, 
and,  as  he  alleged,  through  its  negligence. 
He  recovered  a  verdict  for  $8, 135.  The  facts 
in  the  case,  as  they  appear  in  the  bill  of  ex- 
ceptions, are  as  follows : 

The  defendant  is,  and  was  at  the  time  of 
the  injurv  to  the  plaintiff,  a  corporation  duly 
organized  under  the  laws  of  the  dominion  of 
Canada,  and  having  its  place  of  business  in 
•aid  Canada,  and  at  the  time  of  the  injury  to 
the  plaintiff  was  operating  a  railroad  In 
Canada,  which  extended  to,  and  ran  into,  the 
state  of  Vermont.  The  conductor  and  train- 
men, and  the  plaintiff,  who  were  running  the 
train  upon  which  the  plaintiff  was  employed 
at  the  time  he  received  said  injury,  were  in 
the  employ  of  the  defendant.  The  plaintiff 
was  employed  by  the  defendant  at  Famham, 
in  Canada,  about  January  1,  1890.  He  worked 
a  short  time  in  the  railroad  yard  in  Famham 
under  said  employment,  and  then  went  to 
work  as  a  brakeman  on  freight  trains,  and 
remained  in  that  service,  continuously,  up  to 
the  time  of  the  injury  for  which  the  action 
was  brought.  At  about  half  past  10  o'clock 
In  the  forenoon  of  September  6,  1890,  the 
train  upon  which  the  plaintiff  was  employed 
as  a  brakeman  left  Newport,  Vt.,  for  Mont- 
real. It  consisted  of  an  engine,  tender,  18 
freight  cars,  and  a  van,  having  a  platform, 
with  roof  projecting  over  it,  and  a  brake. 
Four  or  five  of  the  freight  cars  were  loaded, 
and  the  remainder  of  said  cars  were  empty. 
Samuel  Gil  lander  was  the  conductor  of  said 
train,  and  Arthur  Pinney  was  the  forward 
brakeman,  and  the  plaintiff  the  rear  brake- 
man.  Said  conductor,  said  two  brakemen,  an 
engineer,  and  a  fireman  constituted  the  entire 
crew  or  force  of  employes  upon  said  train, 
and  the  conductor  had  full  control  of  all  the 
men  on  the  train.  At  Sutton  Junction,  in 
Canada,  the  plaintiff  fell  or  was  thrown  from 
the  top  of  the  rear  end  of  the  rear  freight  car 
of  the  train,  between  the  tracks,  and  was  run 
over  or  upon  by  the  van,  and  was  badly  in- 
jured. The  testimony  on  the  part  of  the 
plaintiff  tended  to  show  that  before  reaching 
Sutton  Junction,  and  while  the  train  was 
about  to  commence  the  descent  of  a  grade 
down  to  that  station,  the  plaintiff  left  the 
▼an,  where  he  had  been  riding,  to  go  to  his 

Elace  on  the  top  of  cars ;  the  conductor  told 
im  that  certain  cars  were  to  be  set  out  at 
8utton  Junction,  and  where  to  cut  them  off, 
€xr  pull  the  pin ;  that  the  cars  to  be  set  out 
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were  prettv  near  together,  and  would  not  re 
quire  much  shunting  to  set  them  off  upon  tiie 
side  track ;  that  the  plaintiff  forgot  where  he 
was  to  pull  the  pin  to  set  out  the  cars,  and 
went  to  the  rear  end  of  the  last  freight  car, 
and  asked  the  conductor,  who  stood  on  the 
front  platform  of  the  van,  if  a  tall  car  in  the 
train  was  to  be  set  out ;  that  in  reply  to  that 
question  of  the  plaintiff  the  conductor  told 
the  plaintiff  to  go  and  get  the  number  of  the 
car;  that  thereupon  the  plaintiff  went  for- 
ward, and  looked  down  between  the  cars,  and 
read  the  number,  and  immediately  went  back 
over  the  two  intervening  cars  to  tell  the  con- 
ductor the  number  of  the  car ;  that  when  he 
got  within  four  or  Aie  feet  of  the  rear  end  of 
the  last  freight  car,  which  had  no  brake  at 
that  end,  the  train  started  up,  without  any 
warning  to  him,  and  went  forward  five  or  six 
feet,  with  a  quick  snap,  and  the  plaintiff 
could  not  reach  the  van,  which  had  been  de- 
tached, nor  otherwise  save  himself,  and  waa 
by  the  jerk  of  the  train  thrown  off,  and  fell 
upon  the  track  in  front  of  the  van,  which  waa 
slowly  following  the  train ;  that  the  van 
struck  the  plaintiff,  and  ran  partly  over  him, 
and  he  received  the  inluries  for  which  he 
claims  to  recover  in  this  action.  The  evi- 
dence of  the  plaintiff  tended  to  show  that 
Gil  lander,  the  conductor,  as  the  rear  of  the 
train  approached  the  station,  pulled  the  pin 
connecting  the  van  to  the  rear  end  of  the  last 
freight  car,  and  applied  the  brake  upon  the 
van ;  that  at  the  time  he  pulled  the  pin  he 
signaled  to  the  engineer  to  go  ahead,  with- 
out notifying  the  plaintiff,  as  he  had  alwaya 
done  before ;  and  that  it  was  the  starting  of 
the  (rain  in  obedience  to  the  signal  of  the 
conductor,  given  without  notice  to  the  plain- 
tiff, when  going  to  give  the  conductor  the 
number  of  the  car,  in  obedience  to  the  ordera 
of  the  conductor,  that  threw  the  plaintiff 
from  the  trai n.  The  ev  idence  of  the  plaintiff 
further  tended  to  show  that  at  the  time  the 
van  was  detached  the  plaintiff  was  on  the  top 
of  the  freight  cars,  and  entirely  out  of  the 
sight  of  the  conductor,  and  that  he  did  not 
know  the  van  was  det4&ched,  or  that  the  con- 
ductor had  given  any  signal  to  go  ahead, 
until  the  train  started,  by  which  he  waa 
thrown  off,  and  that  the  conductor  gave  him 
no  notice  or  warning  that  he  was  goine  to 
detach  the  van,  or  start  up  the  train.  The 
evidence  of  the  plaintiff  further  tended  to 
show  that  his  place,  as  rear  brakeman,  at  the 
time  of  said  accident,  was  at  the  front  end  of 
the  rear  car,  and  that  he  was  away  from  hia 
position  only  for  the  purpose  of  going  back 
to  the  rear  end  of  the  car,  to  tell  the  con- 
ductor the  number  of  the  car  he  had  directed 
him  to  get.  The  plaintiff  also  put  in  evi- 
dence several  of  the  rules  of  the  defendant  for 
the  running  of  its  trains,  one  of  which  read 
as  follows: 

**  (92)  While  on  the  road,  the  conductor 
will  have  charge  and  control  of  the  train  and 
all  persons  employed  on  it,  and  i8  respon- 
sible for  its  movements ;  but  when  the  direc- 
tions of  the  conductor  conflict  with  these 
regulations,  and  involve  any  risk  or  hazard, 
the  engineer,  and  all  who  participate,  will 
be  held  equally  responsible." 

There  was  no  other  evidence  tending  to 
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«how  any  facts  of  negligence  of  the  defendant 
or  its  employes  which  were  in  any  manner 
•connected  with  the  injuries  to  the  plaintiff. 
The  evidence  of  the  defendant  tended  to 
show  that  before  the  plaintiff  left  the  van,  at 
^e  top  of  the  grade,  as  the  train  approached 
button  Junction,  the  conductor,   Gil  lander, 

tave  the  plaintiff  a  written  list  of  the  num- 
er  of  the  cars  to  be  set  from  the  train  upon 
the  side  track,  and  that  there  was  no  further 
communication  between  Gillander  and  the 
plaintiff  until  after  the  injury,  except  what 
-Gillander  said  to  him  when  he  detached  the 
Tan ;  that  Gillander  supposed  that  the  plain- 
tiff went  directly  to  his  place  on  the  train 
when  he  left  the  van  ;  that  after  the  van  was 
<letached  it  was  the  duty  of  the  plaintiff,  as 
rear  bnikeman,  to  detach  the  cars  to  be  set 
out ;  that,  as  the  rear  of  the  train  approached 
the  station,  Gillander  pulled  the  pin  which 
detached  the  van  from  the  rest  of  the  train, 
«iid  said  ''All  right**  to  the  plaintiff,  who 
be  supposed  was  on  the  front  end  of  the  next 
•car  to  the  van ;  that  the  plaintiff  was  in  fart 
standing  near  the  rear  ena  of  said  car,  facing 
towards  the  engine ;  that  as  the  van  was  de- 
tached the  plaintiff  signaled  the  engineer  to 
f^o  ahead,  and  that  the  train  started  forward 
n  obedience  to  the  signal  of  the  plaintiff; 
4Uid  that  the  plaintiff  fell  or  was  thrown  off 
«8  the  train  started. 

The  plaintiff  testified  that  he  was  twenty- 
«iz  years  of  age,  and  an  unmarried  man  ;  that 
liis  father  was  dead,  and  his  mother  lived  at 
White  River  Junction,  Yt.  ;  that  in  1887  he 
went  into  the  employ  of  the  defendant,  in 
Canada,  and  worked  as  a  brakeman  there  for 
three  days ;  that  in  1888  he  again  went  to 
work  for  defendant,  in  Canada,  and  worked 
two  months,  and  commenced  work  again  for 
the  defendant  in  January,  1800,  and  worked 
until  the  accident,  September  6,  1890 ;  that, 
In  the  intervals  of  working  for  the  defendant, 
he  had  worked  upon  a  farm  some,  and  in  a 
-foundry ;  that  after  the  accident  he  remained 
«t  Sutton  Junction  until  April,  A.  D.  1891, 
when  he  went  to  his  mother's  house,  at  White 
River  Junction,  where  he  had  ever  since  re- 
mained ;  that  he  called  it  his  home  at  his 
-mother's  house,  and  had  no  other. 

This  suit  was  commenced  by  a  writ  dated 
November  6,  1891.  Upon  the  issue  made  by 
-defendant's  plea  that  the  plaintiff's  cause  of 
•action  was  extinguished  by  the  law  of  Can- 
•ada,  the  evidence  of  the  defendant,  given  by 
'the  testimony  of  witnesses  learned  and  of  ex- 

f^erience  in  that  law,  tended  to  show  that  the 
aw  of  Canada  was  as  specified  in  articles 
-2262  and  2267  of  the  Code  of  Canada : 

''Art.  2262.  The  following  actions  are 
prescribed  in  one  year ;  For  slander  or  1  ibel , 
reckoned  from  the  day  it  came  to  the  knowl- 
<cdge  of  the  party  aggrieved.  For  bodily  in- 
juries, saving  the  special  provisions  con- 
tained in  article  1056,  and  cases  regulated  by 
-special  laws." 

"Art.  2267.  In  all  cases  mentioned  in  artl- 
<ilw  2250,  2260,  2261,  and  2262,  the  debt  is 
absolutely  extinguished  and  no  action  can  be 
maintained  after  the  delay  for  prescription 
has  expired . " 

The  testimony  of  defendant  likewise  tended 
^  show  that,  by  the  law  of  Canada,  article 
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1056  had  no  reference  to  the  facts  of  this  case, 
and  that  the  claim  of  the  plaintiff  was  not 
ref;ulated  by  any  special  laws,  and  that,  by 
said  law  of  Canada,  claims  for  bodily  in- 
juries are  extinguished  after  the  lapse  of  ona 
year  from  and  after  the  time  when  the  plain- 
tiff receives  the  injuries,  but  that  the  pre- 
scription is  interrupted  by  any  acknowledg- 
ment which  the  possessor  or  the  debtor  makes 
of  the  right  of  the  person  against  whom  the 
prescription  runs,  and  a  debt  or  claim  may 
be  revived  after  the  prescription  has  run,  by 
ackowledgment,  without  any  new  considera- 
tion. 

At  the  close  of  all  the  evidence,  the  de- 
fendant moved  the  court  to  direct  a  verdict 
for  the  defendant,  because  there  was  no  evi- 
dence of  negligence  on  the  part  of  the  defend- 
ant ;  also,  because  Gillander,  the  said  oon- 
ductor,  and  the  plaintiff,  at  the  time  of  the 
alleged  injury  to  the  plaintiff,  were  engaged 
in  the  same  service  and  emplovment,  and 
were  fellow  servants,  and  the  defendant  was 
not  liable  in  law  for  any  injury  resulting  to 
the  plaintiff  from  the  negligence  of  Gil- 
lander; and  also  that  from  "all  the  evidence 
received,  relating  to  the  issue  made  upon  the 
defendant's  pleas  as  to  the  law  of  Canada,  the 
defendant  was  not  liable  in  this  action.  The 
court  overruled  said  motion  to  direct  a  ver- 
dict, and  submitted  said  cause  to  the  jury. 
The  court  held  that  said  law  of  Canada  was 
a  statute  of  limitation,  and  did  not  apply  to 
this  action  here,  and  was  immaterial,  and 
that  no  question  arose  thereon  for  the  con- 
sideration of  tiie  jury.  The  defendant  ex- 
cepted to  the  refusal  of  the  court  to  direct  a 
verdict  for  the  defendant,  and  to  the  submis- 
sion to  the  jury,  and  to  the  holding  of  the 
court  as  to  the  law  of  Canada.  The  defend- 
ant seasonably  excepted  to  the  rule  of  liabil- 
ity laid  down  in  the  charge,  for  the  several 
reasons  set  forth  In  its  motion  for  a  verdict. 

There  was  no  suggestion  upon  the  trial  of 
incompetence  on  the  part  of  the  conductor. 
Although  the  question  of  his  negligence  was 
in  dispute  before  the  jury,  it  was  substan- 
tially conceded  upon  the  argument  before 
this  court  that,  as  oetween  the  brakeman  and 
himself,  he  was  negligent,  in  too  hastily  de- 
taching the  van  from  the  residue  of  the  train, 
and  signaling  to  the  engineer  to  go  ahead, 
before  he  was  aware  that  the  brakeman  had 
returned,  and  was  in  his  usual  place  of 
safety.  There  was  no  negl  i  gence  in  the  order 
to  obtain  the  number  of  the  tall  car.  That 
was  given  to  remedy  the  brakeman 's  forget- 
ful ness  of  the  details  of  a  previous  order. 
The  conductor  was  not,  therefore,  responsible 
for  the  fact  that  the  brakeman  happened  to 
be  in  a  place  of  danger.  If  the  engineer  bad 
suddenly,  and  without  authority,  started  the 
train,  the  conductor  would  not  have  been 
blameworthy.  His  negligence  consisted  in 
causing  the  train  to  be  put  in  motion  before 
he  was  aware  that  the  brakeman  had  regained 
a  pi::::?  cf  safety.  His  hasty  action  caused 
the  accident. 

The  jury  having  found  in  the  affirmative 
upon  the  question  of  negligence,  two  quee- 
tions  of  law  arise  upon  the  record :  First.  la 
the  defendant  liable  for  the  consequences  re- 
sulting to  the  plaintiff,  a  brakeman  upon  the 
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freight  train,  from  the  negligence  of  the  com* 
petent  conductor  upon  the  same  train,  in  a 
matter  in  which  he  was  acting  as  conductor  t 
Second.  Was  the  cause  of  action  extinguished 
before  suit  was  brought,  by  the  operation  of 
^he  Canadian  statute? 

The  decision  of  the  first  question  depends. 
In  this  court,  entirely  upon  the  fact  that  the 
•circuotstanoes  of  this  case  correspond  with, 
.and  do  not  differ  from,  those  which  con- 
trolled  the  decision  of  the  Supreme  Court  in 
Chicago,  M.  A  8t.  P.  B.  Co.  ▼.  Bo$t,  112  U. 
S.  877,  28  L.  ed.  787,  and  are  within  the 
narrow  scope  to  which  the  majority  of  the 
«ourt  confined  that  decision, — a  decision 
which,  notwithstanding:  what  was  said  and 
<lecided  in  the  subsequent  case  of  Baltimore 
4it  0.  R,  Co.  V.  BaugK  149  U.  8.  8fi8,  87  L. 
«d.  772,  still,  admittedly,  remains  the  law 
of  the  court,  as  applicable  to  the  same  state 
of  facts.  In  the  Bom  Cote,  a  conductor  of  a 
freight  train,  while  he  was  running  the  train, 
possessed  the  powers  specified  in  the  regula- 
tions of  the  company,  of  which  the  following 
is  a  part:  '^The  conductor  will  have  charge 
4uid  control  of  the  train,  and  of  all  persons 
employed  in  it,  and  is  responsible  for  its 
movements,  while  on  the  road,  except  when 
his  directions  conflict  with  these  regulations, 
or  invol  ve  any  ri8k  or  hazard,  in  which  case 
the  engineer  will  also  be  held  responsible.** 

It  was  the  conductor's  express  duty  to  show 
to  the  engineer  of  his  train  all  orders  which 
he  received  in  regard  to  its  movement,  before 
leaving  the  station  where  they  were  received. 
On  the  night  of  the  accident,  the  conductor 
forffot  to  tell  the  engineer  of  an  order  which 
liad  been  received,  to  stop  the  train  at  a  cer- 
tain station,  and  wait  for  a  gravel  train ;  and 
in  consequence  a  collision  occurred,  by  which 
the  engineer  was  severely  injured.  The  ac- 
tion was  brought  against  the  railroad  com- 
pany to  recover  damages  for  this  injury.  The 
majority  of  the  court,  speaking  by  Mr.  Justice 
Field,  after  an  examination  of  the  English 
decisions,  and  of  the  course  of  conflicting  de- 
•cisions  in  the  states  of  this  country,  and  of 
the  reasoning  which  led  to  the  respective  re- 
eults,  came  to  a  conclusion  as  follows :  **  We 
agree  with  them  [the  Ohio  and  Kentucky 
courts]  in  holding — ^and  the  present  case  re- 
quires no  further  decision— that  the  con- 
ductor of  a  railway  train,  who  commands  its 
movements,  directs  when  it  shall  start,  at 
what  stations  it  shall  stop,  at  what  speed  it 
shall  run,  and  has  the  general  management 
of  it,  and  control  over  the  persons  employed 
upon  it,  represents  the  company,  and,  there- 
fore, that  for  injuries  resulting  from  his  neg- 
ligent acts  the  company  is  responsible.  If 
such  a  conductor  does  not  represent  the  com- 
pany, then  the  train  is  operated  without  any 
representative  of  its  owner.** 

The  controlling  reasons  which  led  the  minds 
of  the  majority  to  this  result  were  stated,  as 
follows :  **  There  is.  in  our  judgment,  a  clear 
distinction  to  be  made,  in  their  relation  to 
their  common  principal,  between  servants  of 
A  corporation,  exercising  no  supervision  over 
others,  engaged  with  them  in  the  same  em- 
ployment, and  agents  of  the  corporation, 
clothed  with  the  control  and  management  of 
a  distinct  department,  in  which  Uieir  duty  la 
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entirely  that  of  direction  and  superintend- 
ence. A  conductor,  having  the  entire  control 
and  manairement  of  a  railway  train,  occupies 
a  very  different  position  from  the  brakemen, 
the  porters,  and  other  subordinates  employed. 
He  is  in  fact,  and  should  be  treated  as,  the 
personal  representative  of  the  corporation,  for 
whose  negligence  it  is  responsible  to  subor- 
dinate servants.  This  view  of  his  relation  to 
the  corporation  seems  to  us  a  reasonable  and 
just  one,  and  it  will  insure  more  care  in  the 
selection  of  such  agents,  and  thus  give  greater 
security  to  the  servants  engaged  under  him  in 
an  employment  requiring  the  utmost  vigil- 
ance on  their  part,  and  prompt  and  unhesi* 
tatinff  obedience  to  his  orders.  The  rule 
which  applies  to  such  agents  of  one  railway 
corporation  must  apply  to  all,  and  many  cor- 
porations operate  every  day  several  trains 
over  hundreds  of  miles,  at  great  distances 
apart,  each  being  under  the  control  and  di- 
rection of  a  conductor  specially  appointed 
for  its  management.  We  know,  from  the 
manner  in  which  railways  are  operated,  that, 
subject  to  the  general  rules  and  orders  of  the 
directors  of  the  companies,  the  conductor  has 
entire  control  and  management  of  the  train  to 
which  he  is  assigned.  He  directs  when  it 
shall  start,  at  what  speed  it  shall  nm,  at  what 
stations  it  shall  stop,  and  for  what  length 
of  time,  and  everything  essential  to  its  suc- 
cessful movements,  and  all  persons  employed 
on  it  are  subject  to  his  orders.  In  no  proper 
sense  of  the  terms  is  he  a  fellow  servant  with 
the  firemen,  the  brakemen,  the  porters,  and 
the  engineer.  The  latter  are  feliow  servants 
in  the  running  of  the  train  under  his  direc- 
tion. As  to  them  and  the  train,  he  stands  in 
theplace  of,  and  represents,  the  corporation.* 
When  the  question  came  again  before  tlia 
supreme  court,  in  the  Baugh  Caee,  cited 
eupra^  which  presented  a  different  state  of 
facts,  the  majority  of  the  court,  who  spoke 
through  Mr,  Justice  Brewer,  took  occasion  to 
say  t&kt  in  the  Boes  Case  it  was  not  declared 
to  be  universally  true  that,  by  reason  of  the 
mere  fact  that  one  servant  has  control  over 
another,  they  cease  to  be  fellow  servants,  but 
that  the  general  language  in  the  charge  to  the 
jury  in  regard  to  the  importance  to  be  given 
to  this  circumstance  was  not  erroneous  **  when 
applied  to  the  case  of  a  conductor  having  ex- 
clusive control  of  a  train,  in  relation  to  other 
employes  of  the  company,  acting  under  him, 
on  the  same  train.**  In  the  Baugh  Case  the 
engineer,  who  directed  the  movement  of  the 
engine  when  it  was  not  bein^  used  in  connec- 
tion with  a  train  of  cars,  and  the  injured  fire* 
man,  were,  in  the  opinion  of  the  majority, 
engaged  in  a  common  employment.  The 
engineer,  notwithstanding  uie  fact  of  his 
temporary  control,  was  not  the  representative 
of  the  company.  The  decision  also  rested 
upon  the  fact  that  the  known  peril  was  vol* 
untarily  assumed  by  the  fireman,  who  thus  as* 
sumed  the  risk.  When  the  two  cases  are  ana* 
lyzed,  it  will  be  seen  that  the  facts  which  con- 
trolled the  Ross  decision  did  not  exist,  in  their 
fullness  and  exactness,  in  the  Baugh  Case. 
In  the  case  at  bar  the  rule  of  the  defendant 
was  almost  in  the  language  of  the  rule  in  the 
Boss  Case,  and  declared  that  the  conductor, 
when  upon  the  road,  had  the  charge  and  con* 
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trol  of  the  train,  and  of  all  persons  employed 
on  it,  and  was  responsible  for  its  movements. 
There  is  also  no  question  an  to  the  actual  rep- 
resentative character  of  the  conductor.  He 
iiad  control  in  fact  as  well  as  in  name.  He 
directed  the  movements  of  the  train, — when 
it  should  go  forward,  and  when  it  should 
stand  still.  In  the  exercise  of  this  authority, 
he  moved  the  train  too  soon,  without  observ- 
ing whether  those  under  his  control  were  in 
an  ordinary  place  of  safety,  and  thereby  an 
accident  happened.  The  significant  facts  in 
the  two  cases  correspond,  except  that  the  neg- 
ligence  of  the  conductor,  in  the  case  at  bar, 
was  not  as  marked  and  gross  as  in  the  Rosb 
Case.  His  negligence  was  in  one  of  the  de- 
tails of  the  business,  wherein  he  had  au- 
thority, while  the  neglip^ence  in  the  Bass  C(ue 
was  in  a  particular  which  might  be  vital  to 
all  the  lives,  and  to  the  existence  of  all  the 
property,  on  board  the  train.  The  neglieence 
of  the  two  conductors  differed  materially  in 
degree.  It  did  not  differ  materially  in  its 
nature.  The  essence  of  the  negligence  of 
each  was  forgetfulness. 

The  second  subject  is  the  effect  of  the  Cana- 
dian statute.  There  are  two  classes  of  statutes 
of  limitations :  One  extinguishes  the  debt  or 
claim ;  the  other  merely  bars  or  prevents  the 
remedy.  And,  as  remedies  are  regulated  only 
by  the  Jaw  of  the  place.where  they  are  pursued, 
this  class  of  statutes  created  by  one  state  does 
not  prevent  a  remedy  which  is  sought  in  a 
foreign  state,  but  in  such  case  the  lex  fori 
controls.  Bulger  v.  Boche,  11  Pick.  86,  ^ 
Am.  Dec.  859.  The  difference  between  the 
two  classes  was  stated  by  Judge  Story  in  his 
learned  discussion  upon  the  general  subject 
in  Le  Boy  v.  Or<nt>nin»hield,  2  Mason,  151, 
Fed.  Cas.  No.  8,269,  as  follows:  ** Statutes 
of  limitation  majr  be  so  framed  as  merely  to 
apply  to  the  jurisdiction  of  a  court.  They 
may  prohibit  such  court  from  takinir  cog- 
nizance of  an  action  unless  brought  wTthin  a 
limited  period  after  the  right  has  accrued. 
Such  statutes  properly  and  emphatically  be- 
long to  the  regulation  of  judicial  proceed- 
ings. Statutes  of  limitations  may,  on  the 
other  hand,  declare,  in  terms,  that  contracts 
not  sued  for  within  a  limited  period  shall 
be  held  to  be  utterly  extinguished.  Such 
contracts  are  a  complete  extinguishment  or 
discharge  of  a  contract,  and  constitute  a  uni- 
versal bar,  as  much  as  a  discharge  under  a 
bankrupt  law." 

No  testimony  was  given  in  regard  to  the 
construction  of  the  statute  by  the  Canadian 
courts,  and  we  have  not  found  a  controlling 
authority  in  the  decisions  of  other  courts,  as 
to  tlie  construction  of  statutes,  which  use 
similar  language.  The  statute  purports  to  be 
one  of  extinguishment,  but  the  prescription 
may  be  interrupted  by  acknowledgment  on 
the  part  of  the  possessor  or  debtor,  or  the  debt 
or  claim  mav  be  revived  after  the  prescription 
lias  run.  The  argument,  therefore,  is  that, 
if  the  debt  may  be  revived,  after  the  full  time 
of  prescription  has  elapsed,  the  statute  is  not 
one  of  extinguishment.  This  suggestion  does 
not  meet  the  question,  which,  it  is  true,  does 
not  arise  in  this  case,  but  which  often  may 
arise,  and  which  is.  What  is  the  effect  of  the 
statute  when  pleaded  and  shown,  in  an  ac- 
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tion  in  a  foreign  country,  upon  a  debt  due 
from  a  citizen  of  Canada  to  a  citizen  of 
Canada,  when  the  time  of  prescription  has 
run  before  suit,  without  interruption,  while 
both  parties  resided  in  Canada,  and  the  debt 
has  never  been  re vi  ved  ?  In  the  case  of  Bulger 
v.  Boclie,  supra,  the  debt  was  contracted  be- 
tween subjects  of  Nova  Scotia,  who  remained 
there  until  the  debt  was  extinguished  by 
virtue  of  its  statute  of  limitations ;  but,  in 
the  opinion  of  Ohuff  Justice  Shaw,  the  statute 
created  no  legal  defense  to  an  action  by  the 
creditor  in  the  state  of  Massachusetts.  The 
court  treated  the  question  as  one  arising  un- 
der an  ordinary  statute  of  limitiitions,  which 
merely  affected  the  remedy.  But,  without 
attempting  to  pass  upon  what  may  be  the 
effect  of  the  statute  under  all  circumstances, 
it  is  sufficient  to  say  that,  assuming  that  it 
possesses  its  largest  character,  and  is  a  statute 
of  extinguishment,  it  constituted  no  defense 
to  the  suit  of  this  plaintiff  in  the  state  of 
Vermont,  because,  during  the  plaintiff*s 
residence  in  Canada,  it  had  not  become  opera- 
tive, and  had  not  extinguished  the  debt,  so 
far  as  courts  in  states  foreign  to  Canada  are 
concerned.  The  injury  happened  on  Sep- 
tember 6,  1890.  The  plaintiff  was  at  that 
time  a  citizen  of  Vermont,  but  after  the  in- 
jury he  remained  in  Canada,  until  April, 
1891,  when  he  returned  to  his  mother's  and 
his  own  home,  in  Vermont,  and  remained 
there  continuously  thereafter.  When,  before 
a  statute  of  1  imitations  has  become  operative, 
by  way  of  extinguishment  of  the  debt,  as  be- 
tween two  citizens  or  residents  of  a  state,  one 
of  the  parties  has  permanently  changed  his 
national  domicil,  and  become  a  citizen  of  a 
foreign  state,  the  statute  will  not  become  an 
absolute  bar,  as  an  extinguishment  in  the 
courts  of  such  foreign  state.  It  cannot  be- 
come, in  the  country  to  which  he  has  re- 
moved, an  absolute  extinguishment,  unless 
the  parties  resided  in  the  country  of  the  stat- 
ute during  the  whole  period  of  limitation. 
Wood,  Limitations  of  Actions,  22.  The  rea- 
soning which  leads  to  this  result  is  stated 
by  Judge  Story,  in  his  Conflict  of  Laws  (sec. 
582),  as  follows :  ** Every  nation  has  a  com- 
plete and  exclusive  sovereignty  to  enact  laws 
which  shall  limit  all  right  of  action  to  cer- 
tain prescribed  periods  within  its  own  tri- 
bunals, and  to  declare  that  after  that  period 
all  rights  of  action  shall  be  extinguished; 
and,  if  the  parties  remain  domiciled  within 
the  territorial  jurisdiction  during  that  whole 
period,  the  law,  ipso  facto,  operates  in  the 
case,  and  the  rights  of  action  are  completely 
extinguished  there.  But  the  same  doctrine 
is  not  true,  or  rather  msLj  not  be  true,  when, 
before  the  prescribed  period  has  arrived,  one 
or  both  of  the  parties  have  changed  their 
national  domicil,  for  by  such  change  they 
have  ceased  to  be  under  Uie  exclusive  do- 
minion of  the  nation  whose  statute  of  limita- 
tion has  bej^un  to  operate  upon  their  rights 
of  action,  but  has  not  yet  extinguished  them. 
The  law  thereof  can  no  longer  operate  on  those 
rights ;  at  least,  not  operate  except  within  the 
territorial  rights  of  the  nation.  Elsewhere, 
they  can  be  deemed  to  have  only  an  inchoate 
and  imperfect  effect,  and  the  change  of 
domicil  suspends  their  power  to  extinguish 
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the  rights  of  action  In  the  future,  since  they 
can  ha?e  no  binding  extraterritorial  force. 
It  is  no  answer  to  say  that,  when  once  the 
statute  begins  to  run,  no  subsequent  impedi- 
ment stops  it  from  continuing  to  run.  That 
is  true  in  the  nation  whose  laws  contain  such 
provisions,  or  inculcate  such  a  doctrine.  But 
no  other  nation  is  bound  to  give  effect  to  such 
provisions,  or  to  such  a  doctrine. " 

This  view  of  statutes  of  extinguishment 
was  regarded  as  a  reasonable  one  by  OMrf 
JuaiieeTindaJ  in  Huber  v.  SUiner,  2  Bing. 
(N.  0.)    202. 

A  suDordinate  question,  which  arises  upon 
the  pleadings,  was  made  by  the  plaintiff  in 
-error.  The  railroad  company  averred,  in  an 
amended  plea,  that  by  virtue  of  the  Canadian 
statute  the  plaintiff 's  cause  of  action  was  ex- 
tinguished and  discharged  to  the  same  extent 
«8  If  it  had  never  existed.  The  plaintiff 
traversed  the  plea  by  its  replication  de  in- 
juria, upon  which  issue  was  joined  to  the 
<x>untry.  There  was  no  conflicting  evidence 
in  regard  to  the  statute.    At  the  close  of  the 


trial  the  defendant  moved  for  a  direction  for 
a  verdict  in  its  favor;  one  ground  of  the 
motion  beins  that,  from  the  evidence  recei  red 
relating  to  uie  issue  made  upon  the  defend- 
ant's pleas  as  to  the  law  of  Canada,  the  de- 
fendant was  not  liable  in  this  action.  The 
court  overruled  the  motion,  and,  upon  the 
Canadian  statute,  held  that  it  was  not  ap- 
plicable to  the  action,  and  that  consequently 
no  question  arose  thereon  for  the  considera- 
tion of  the  Jury,  to  which  decision  the  de- 
feildant  excepted.  The  question  whic^  arose 
upon  the  undisputed  eviaenoe  was  merely  as 
to  its  legal  effect,  and  the  court  was  properly 
not  ask^  by  the  defendant  to  submit  a  ques- 
tion of  fact  upon  the  statute  to  the  jury.  The 
exception  was  to  the  ruling  of  the  court  upon 
the  motion  to  direct  a  verdict  that  the  statute 
of  Canada  was  not  applicable,  and  consti- 
tuted no  defense.  The  action  of  tile  court 
upon  the  motion  to  direct  a  verdict  was 
proper. 

We  perceive  no  error  in  the  record,  and  the 
Judgment  it  affirvMd, 
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Be  ESTATE   OF   Samuel  PICKENS,  De- 
ceased. 


Joseph  OBENSTEIN,  AppL 
a<B  Pa.  14J 

!•  Common  repntation  in  a  flunlly  as  to 
"Who  are  members  ot  the  f amilj  Is  admissible, 
when  no  superior  evidence  is  attainable  or  In  a 
jDonnection  with  superior  evidence  to  prove  pedS- 
sree*  legitimacy,  and  marriiiMce. 

3.   The.  presumption  in  IkTor  of  mar* 

riage  and  the  le^ttmaey  of  oflbprincf 

.is  streDSthened  by  lapse  of  time,  and  after  ninety 

yean  from  ibe  birth  of  Israe  cannot  be  overoome 

ezoept  by  strong;  direct,  and  sattsf aotory  proof. 

3*  In  the  abaenoe  of  oTidenoe  the  mere 
denial  of  marriage  will  not  defeat  the 
presumption  of  the  legitimacy  of  lasue, 
or  throw  upon  mioh  issue  the  burden  of  proof  of 
the  maariase  of  the  parents. 

amy  11,  UM.) 

A  PPEAL  by  Joseph  Obenstein  from  a  decree 
XX  of  the  Orphan's  Court  for  Lancaster 
Coanty  af&rmlng  the  report  of  an  auditor  dis- 
allowing his  clidm  to  share  in  the  estate  of 
'Samuel  Pickens,  deceased.    Beversed, 

Samuel  Pickens  died  intestate  leaving  as  his 
next  of  kin  the  issue  of  an  uncle  and  three 
aunts,  and  also  persons  claiming  to  be  the 
children  of  his  deceased  half  brother.  The 
evidence  in  respect  to  the  claim  of  the  descend- 
ants of  the  half  brother  is  stated  by  the  auditor 
as  follows: 

Benjamin  Obenstein,  deceased,  *'it  is  al- 
leged, was  a  step-brother  of  the  decedent,  Sam- 
-oel  Flckenii  •  •  ,    The  allegation  that  he  was 


a  step-brother  of  the  decedent  is  denied  by  the 
Pickens  heirs  by  whom  it  is  alleged  that  the 
said  Benjamin  Obenstein  was  an  illegitimate 
son  of  Susan  Brockey  by  one  John  Otenstein, 
and  that  they  were  never  married.  The  said 
Susan  Brockey  afterwards  became  the  wife  of 
Henry  Pickens,  by  whom  she  had  four  child- 
ren, one  of  whom  was  the  decedent  and  all  of 
whom  are  now  deceased.  Henry  Pickens  died 
on  February  24, 1861,  and  his  wife  Susan  died 
on  May  29, 1857. 

"That  the  said  daimants  would  be  entitled 
to  receive  that  portion  of  the  fund  for  distribu- 
tion which  is  personalty,  if  they  can  establish 
by  competent  evidence  the  relationship  alleged, 
cannot  admit  of  doubt.  What,  then,  are  the 
facts  upon  which  claimants  rely  to  establish 
their  relationship  to  the  decedent  and  their 
right  to  the  fund  in  question? 

"That  the  said  Benjamin  Obenstein  was  the 
son  of  Susan  Brooke v,  prior  to  her  becoming 
the  wife  of  Henry  Pickens,  the  father  of  de- 
cedent, is  virtually  admitted  by  all  concerned, 
and  it  is  a  conceded  fact  Uiat  John  Obenstein 
was  his  father. 

"Whether  Susan  Brockey  was  the  lawful 
wife  of  John  Obenstein  at  the  time  of  the 
birth  of  Benjamin  Obenstein,  or  not,  is  the 
Question  raised  and  to  be  decided.  The  evi- 
dence discloses  nothing  to  show  that  John 
Obenstein  and  Susan  Brockey  were  ever  mar- 
ried by  a  minister  or  ma^strate,  nor  was  their 
marriage  proved  by  satisfactoiy  evidence  of 
reputation  and  cohabitation.  Not  a  single 
witness  was  called  who  knew  anything  of  the 
life  of  either  of  them  before  Susan  became  the 
wife  of  Henry  Pickens.  The  most  that  was 
proved  to  establish  the  fact  of  marriage  was 
the  declarations  of  the  decedent  to  the  witness, 
Isaac  Zem,  when  he  remarked  to  him  some 


NOKB.— Foraoollectlon  of  authorities  upon  the 
question  of  the  admisBibllity  of  hearsay  evidence 
to  prove  pedigree,  see  Bisenloid  v.  Olum  (N.  YJ 12 
Ifc  B.  A.  888,  and  noU$ 
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As  *to  presumption  of  legitimaoy,  see  notes  to 
Woodward  v.  Blue  (N.  C.)  10  L.  B.  A  66SB.  and  Goes 
V.  Vroman  (Ky.)  8  L.  B.  A  laH 
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twenty  years  ago  that  BeDjamln  ObeDstein 
was  his  balf  brouier;  that  when  Benjamin  died 
he  said  his  half-brother  had  died;  that  when  de- 
cedent's sister  Betsy  died,  bedirec*ed  the  wit- 
ness to  go  for  the  preacher  to  conduct  the  fu- 
neral services  and  to  send  a  postal  card  to  each 
of  his  half-brother's  (Benjamin's)  children. 
He  told  the  same  witness  on  another  occasion 
that  his  father,  Henry  Pickens,  had  to  pay  too 
much  when  old  Oben stein  came  back,  so  that 
he  would  go  away  again,  that  old  Obenstein 
was  a  German  and' that  when  he  landed  in  this 
country  he  was  indebted  for  bis  passage  across 
the  ocean;  that  Benjamin  came  to  his  mother's 
home  and  married  her,  and  her  father  finding 
that  Obenstein  was  not  free,  he  went  and  paid 
the  fare  for  Obenstein  and  then  wanted  Oben- 
stein to  work  two  years  for  him.  Then,  he 
continues,  Obenstein  went  off,  and  upon  re- 
turning later,  found  that  8usan  was  living 
with  Henry  Pickens,  father  of  decedent,  who 
had  to  pay  him  twenty  dollars,  to  go  away 
af^in.  In  this  the  witness  is  corroborated  by 
his  wife,  Leah  Zem.  In  addition  to  the  above, 
claimants  called  as  a  witness  Susanna  Oben- 
stein, widow  of  the  said  Benjamin  Obenstein, 
who  is  now  about  eighty-eight  years  of  age, 
by  whom  were  proven  certain  declarations 
made  by  Susan  Brockey  (then  Pickens),  and 
among  other  things  witness  asked  her,  how  is 
it  that  Benjamin  is  called  Obenstein  and  he 
was  raised  by  Pickens?  She  replied,  my  first 
husband's  name  was  Obenstein;  we  lived  to- 

f  ether  not  a  year  and  had  a  little  boy,  but  that 
e  did  not  live  long;  then  we  lived  together  a 
couple  of  years  longer  and  got  another  little 
boy  and  we  raided  that  one  and  you  have  him 
for  a  husband:  that  Benjamin  often  spoke  of 
Samuel,  the  decedent,  and  his  sisters  as  his 
half-brother  and  haif  sisters,  and  they  spoke  of 
him  as  their  half  brother,  and  that  she  often 
spoke  of  her  having  been  married  to  Obenstein 
before  she  was  married  to  Pickens;  that  dece- 
dent spoke  to  witness  of  the  relationship  and  of 
Benjamin  as  his  half-brother,  and  by  Kev.  A. 
J.  Bacbman  it  was  proved  that  decedent  spoke 
of  Benjamin  as  his  half  brother  and  of  his 
children  as  those  of  bis  half-brother. 

*'This  is  substantially  and  in  fact  all  that 
was  proved  by  the  clainiants  to  make  out  their 
case.     .     .     . 

"Are  the  facts  as  above  stated  sufficient  in 
law  to  establish  the  fact  of  the  marriage  of 
Susan  Brockey  and  John  Obenstein,  and  there- 
by establish  the  relationship  alleged  by  claim- 
ants?" 

The  auditor  decided  that  the  facts  were  not 
sufficient  to  establish  the  claim  and  he  dismissed 
the  same,  which  action  was  sustained  by  the 
orphan's  court. 

Further  facts  appear  in  the  opinion. 

Metisrs,  W.  T.  Brown  and  Howard  C, 
Shirk,  for  appellant: 

The  rules  of  evidence  governing  cases  of  this 
kind  are: 

1.  That  the  statements  must  be  made  ante 
litem  motam. 

3.  The  declarant  must  be  dead;  and, 

8.  A  prior  condition  to  both  these  is,  that  it 
should  be  proved  by  some  source  of  evidence 
independent  of  the  statement  itself  that  the 
person  making  the  statement  is  related  to  the 
family  about  which  he  speaks. 

2.*;  L.  R.  A. 


1  Whart.  Ev.  p.  209;  Greenl  Ev  15th  ed.  § 
108;  SitCer  v.  OehTy  105  Pa.  592,  61  Am.  Rep. 
207:  18  Am.  &  En?.  Encyclop.  Law,  pp.  257» 
259,  260,  261,  268  and  notes. 

Declarations  as  to  a  family,  in  order  to  be 
received  in  evidence,  must  emanate  from  de- 
ceased persons  connected  with  such  family  hf 
blood  or  marriage. 

1  Whart.  Ev.  §  216. 

Can  it  be  contended  that  the  knowledge  of 
the  intestate  Samuel  Pickens  goes  for  nothing,, 
when  he  said  Benjamin  Obenstein  was  his  half- 
brother? 

SitUr  V.  Oehr,  106  Pa.  599,  51  Am.  Rep. 
207. 

The  term  "pedigree"  includes  not  only  de- 
scent and  relationship,  but  also  the  facts  of 
birth,  marriage  and  death,  and  the  times  when 
these  events  happened.  These  facts  may  bo 
established  by  general  repute  in  the  family^ 
proved  by  a  surviving  member  of  it,  in  all  cases 
where  they  occur  incidentally  and  in  relation 
to  pedigree. 

<3reenl.  Ev.  16th  ed.  g  104;  18  Am.  &  Eng. 
Encyclop.  Law,  p.  257;  American  L.  Ins,  dk 
T,  Go.  V.  Bounagle,  77  Pa.  507. 

Declarations  made  by  a  decedent  whose  es- 
tate is  being  distributed  are  competent  to  prove 
claimant's  relationship. 

18  Am.  &  Eng.  Encyclop.  Law,  p.  261,  and 
note;  Adams  v.  Edwards,  115  Pa.  1b16. 

Even  if  the  marriage  had  not  been  proven 
by  the  declarations  of  members  of  the  family 
the  fact  having  been  shown  and  the  same  bein^ 
found  ns  a  fact  by  the  auditor  that  Benjamin 
Obenstein  was  the  son  of  John  Obenstein,  the 
presumption  of  law  in  favor  of  legitimacy  at- 
taches and  is  conclusive  until  rebutted  by  com- 
petent proof  to  the  contrary. 

Senser  v.  Roioer,  I  Penr.  &  W.  452;  Simpson'9 
EstaU,  4  Del.  Co.  Bep.  129;  Vineenfs  App,  60 
Pa.  246. 

Messrs,  A.  J.  Eberly,  William  D. 
Weaver,  and  Thomas  t»  Davis,  for  ap- 
pellees: 

Assuming  only  for  the  sake  of  argument  that 
the  appellant  has  proven,  as  he  claims  he  has, 
the  marriage  of  Susan  Brockey  to  John  Oben- 
stein before  Henrv  Pickens  married  her,  then, 
as  there  is  no  eviaence  whatever  that  a  divorce 
had  been  obtained  by  her  from  John  Obenstein 
before  she  married  Henry  Pickens,  and  it  being- 
in  evidence  that  John  Obenstein  was  liviog^ 
after  Susan  married  Henry  Pickens,  then  the 
issue  of  Henry  Pickens  and  Susan,  one  of 
whom  is  this  decedent,  Samuel  Pickens,  would 
be  illegitimate  and  the  appellant  would  have 
no  standing  to  inherit  from  him,  his  mother, 
flusan  Pickens,  having  died  before  him. 

Act  of  Assembly,  April  27,  1855,  §  8, 
Pamphlet  Laws,  p.  868:  Act  of  Assembly, 
June  5.  1883,  §  1.  Pamphlet  Laws,  p.  88; 
SteekePs  App,  64  Pa.  498;  Qrvhb's  App,  58  Pa. 
55:  Woltemat^s  App.  86  Pa.  219. 

Fell,  J.,  delivered  the  opinion  of  tiie 
court : 

The  contest  in  this  case,  before  the  audi- 
tor, was  between  those  claiming  the  personal 
estate  of  Samuel  Pickens,  as  descendants 
of  first  cousins,  and  those  claiming  as  child- 
ren  of  Benjamin  Obenstein,  who,  it  is  al- 
leged, was  a  half-brother  of  the  decedent.    It: 
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WBB  admitted  that  Benjamin  Obenstein  and 
8amuel  Pickens  were  children  of  the  same 
mother;  that  the  father  of  tiie  former  was 
John  Obenstein,  and  of  the  latter,  Henry 
Pickens.  The  marriage  of  their  mother  to 
Henry  Pickens  was  amply  established  by 
proof  of  cohabitation  and  reputation,  and  the 
question  was  whether  she  had  previously 
married  John  Obenstein.  Benjamin  Oben- 
stein was  bom  in  1806,  and  Samuel  Pickens 
in  1812.  Eiffhty-seven  years  had  elapsed  be- 
tween the  birth  of  the  former  and  the  time 
when  the  marriage  of  his  parents  was  ques- 
tioned, and  there  was  no  Hying  witness  or 
documentary  evidence  of  either  marriage.  It 
was  therefore  a  case  in  which  pedigree  could 
be  proved  only  by  hearsay,  ana  it  was  clearly 
competent  to  prove  it  in  that  way.  "Com- 
mon reputation  in  a  family  connection  as  to 
who  are  members  of  the  family  is  admissi- 
ble, when  no  superior  evidence  is  attainable, 
or  in  connection  with  superior  evidence,  to 
prove  pedigree,  legitimacy,  and  marriage.** 
1  Whart.  Ev.  g  205.  The  relationship  of  the 
persons  who  made  the  statements,  their  death, 
and  the  fact  that  the  statements  were  made 
mfUe  litem  mat(Mn,  were  established  by  com- 
petent testimony;  and  there  was  for  con- 
sideration by  the  learned  auditor  only  the 
aufficiency  of  the  proof.  It  was  testified  by 
witnesses  not  connected  with  the  family — 
Isaac  Zem  and  Leah  Zem — that  Samuel  Pick- 
ens, some  twenty  years  before  his  death,  had 
introduced  Benjamin  Obenstein  to  them  as 
bis  half-brother,  and  had  afterwards  spoken 
of  him  as  his  half-brother,  and  of  his  child- 
ren as  the  children  of  his  half-brother,  and 
that  he  had  said  to  them  that  his  mother  was 
first  married  to  John  Obenstein.  Susanna 
Obenstein,  the  widow  of  Benjamin  Oben- 
stein, and  mother  of  the  appellant,  testified 
that  at  the  time  of  her  marriage  she  was 
told  by  her  mother-in-law,  Susan  Pickens, 
that  her  first  husband  was  John  Obenstein : 
that  they  had  two  children,  one  of  whom 
died,  and  the  other  of  whom  was  Benjamin 
Obenstein ;  that  she  and  John  Obenstein  lived 
together  three  years ;  and  that  he  died  when 
Benjamin  was  quite  young.  She  also  testi- 
fied that  the  previous  marriage  to  ObeuEtein 
was  frequently  spoken  of  in  the  family,  and 
the  relationship  of  Benjamin  Obenstein  and 
Samuel  Pickens  fully  recognized  by  both, 
and  by  all  the  members  of  the  family.  There 
is  not  one  word  in  rx>ntradiction  of  this  tes- 
timony, the  effort  of  the  appellees  being  di- 
rected to  show  the  marriage  of  Henry  Pickens 
and  Susan  Pickens.  There  is  nothing  in  the 
testimony  which  suggests  a  doubt  as  to  the 
legitimate  of  Benjamin,  except  the  state- 
ment, saia  to  have  been  made  by  Samuel  Pick- 
ena^  tliat  John  Obenstein,  after  the  birth  of 
Benjamin,  had  gone  away,  and  afterwards  re- 
tamed,  when  his  wife  was  living  with  Henry 
Pickens,  who  had  paid  him  to  go  away  again. 
This  statement  must  be  taken  in  connection 
with  the  declaration  made  at  the  same  time 
that  Susan  Pickens  had  been  married  to  John 
Obenstein  before  her  marriage  to  Henry  Pick- 
ens; and,  if  illegitimacy  is  to  be  inferred 
from  it,  the  taint  is  not  in  the  Obenstein  line 
of  descent.  In  such  an  inquiry  as  this  there  is 
always  a  presumption  in  favor  of  marriage, 
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which  is  strengthened  by  lapse  of  time ;  and 
after  ninety  years  it  cannot  be  overcome  ex- 
cept by  strong,  direct,  and  satisfactory  proof. . 
Benjamin  Obenstein  was  admittedly  the  sec- 
ond child  of  a  man  and  woman  who  had  liyed 
together  for  some  time  previous  to  his  birth, 
in  1806.  There  was  testimony  that  his  mother 
had  said  that  she  was  married  to  his  father, 
who  died,  and  that  she  afterwards  married 
a  second  time.  He  was  brought  up  in  the 
house  of  her  second  husband,  and  treated 
as  were  the  children  of  her  second  marriage, 
and  retained  the  name  of  his  father.  He  was 
recognized  in  the  family  as  a  half-brother 
and  this  relationship  was  acknowledged  and 
spoken  of  by  the  decedent,  and  he  was  treated 
as  such  until  his  death  in  1880. 

The  learned  auditor  held  that,  the  marriage 
being  denied,  the  presumption  of  the  legiti- 
macy of  the  issue  did  not  prevail,  and  that 
the  burden  of  proof  was  upon  the  appellant, 
and  that  the  proof  offered  was  insufficient  to 
supi)ort  his  claim.    To  sustain  this  finding 
he  cited  Com,  v.  Stump,  58  Pa.  184,  91  Am. 
Dec.  198.    In  that  case  there  was  no  proof 
of  an  actual  marriaee,  and  all  the  facts  es- 
tablished at  the  trial  rebutted  the  presump- 
tion of  marriage  until  after  the  birth  of  the 
children.    There  was  cohabitation,  but  the 
reputation  was  that  there  bad  been  no  mar- 
riage.    Upon  the  facts  of  that  case  this  court 
held  that  proof  of  cohabitation  alone,  with- 
out ret)utation,  was  not  sufficient  to  establish 
a  marriage.     In  this  case  the  burden  of  proof 
to  establish  his  relationship  to  the  decedent 
was  UDon  the  appellant,  but  he  was  not  con- 
fronted with  the  presumption  of  the  illegiti- 
macy of  his  ancestors,  and  not  required  to 
disprove  it.    In  the  absence  of  all  evidence, 
the  presumption  was  the  other  way,   and, 
after  this  lapse  of  time,  could  not  have  been 
removed  except  bv  clear  proof.    There  was 
nothine  in  the  admitted  facts  upon  which 
his  riglit  prima  facie  rested  to  suj^^gest  the 
illegitimacy  of  any  one  in  either  line  of  de- 
scent.   Their  common  ancestor,  Susan  Pick- 
ens, had  at  different  times  lived  with  John 
Obenstein  and  Henry  Piclcens,  and  had  borne 
children  to  each.     The  cohabitation  with  one 
commenced  fully  ninety  years  ago,  and  that 
with  the  other  a  few  years  later.    The  last 
survivor  of  these  persons  died  over  thirty 
years  ago.    There  was  no  distinct  evidence 
of  a  marriage  to  either,  but  presumably  she 
was  the  lawful  wife  of  each.     Such  a  pre- 
sumption is  entirely  consistent  with  the  facta 
as  established  by  the  testimony ;  but,  if  con- 
flicting presumptions  arose,  that  in  favor  of 
innocence  and  legitimacy  would  prevail.     It 
was  error  to  hold  that  the  simple  denial  of 
marriage  before  the  auditor,  without  a  word 
of  testimony  upon  the  subject,  imposed  upon 
the  appellant  the  burden  of  the  nroof  of  the- 
legitimacy  of  his  ancestors.    This  burden, 
however,  he  accepted,  and  offered  the  only 
proof  of  which  the  subject  was  susceptible, 
whidi,  although  hearsay,  was  competent  and 
conclusive.    This  was  by  evidence  of  state- 
ments made  long  before  any  litigation  arose, 
by  persons  related  to  the  family,  and  now 
deaa.     These  statements  establish  the  first 
marriage.  tJie  cohabitation,  the  birth  of  Issut 
the  death  of  the  first  husband,  the  second 
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marriage,  the  birth  of  children  by  that,  and 
the  recogoition  during  the  lives  of  all  these 
parties  of  the  relationship  between  the  de- 
cedent and  the  father  of  the  appellant.  This 
testimony  throughout  was  clear,  distinct, 
and  consistent,  and  no  attempt  was  made  to 
<M)ntradict  it.  The  only  doubt  sujB;gested  was 
by  the  statement  of  Samuel  Pickens  that 
John  Obenstein  returned  after  the  marriage 
of  Henry  Pickens  to  his  mother,  and  was 
paid  to  go  away.  It  must  be  remembered 
that  in  the  same  connection  he  said  that  his 
mother  had  been  married  to  John  Obenstein, 
and  that  he  was  speaking  of  a  matter  of 
which  he  had  no  personal  knowledge.  There 
is  nothing  in  this  to  ^ive  rise  to  the  pre- 
sumption of  the  illegitimacy  of  Benjamin 


Obenstein,  and  there  is  nothing  elae  in  the 
case  upon  which  such  a  conclusion  can  be 
based. 

We  are  of  opinion  that  the  fair  conclusion 
from  the  whole  testimony  is  that  Benjamin 
Obenstein  and  Samuel  Pickens  were  half- 
brothers, — the  legitimate  children  of  Susan 
Pickens. 

The  asgignmenU  €f  error  are  eugtained,  and 
the  decree  of  the  Orphane'  Court  of  March  09, 
1894,  dUmiseing  the  exceptions  to  the  report  of 
the  atuUtoTf  is  retereed  and  set  aside,  at  tliie 
cost  of  the  appellee,  and  the  matter  is  re- 
ferred back  to  the  auditor,  that  distribution 
may  be  awarded  in  accordance  with  this  opin- 
ion. 
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M*   All  persons  who  are  within  the  eUuBS 
designated  by  the  constitution  are  en- 
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titled  to  vote  for  all  offioen  electiye  bj  the 
people,  whether  the  offloes  to  be  tilled  be  created 
by  the  oonstltution  or  by  lesUatlon. 

8.  Sneh  elass  of  voters  cannot  be  dt 
minished  or  enlarged  by  the  legislature. 

8.  Consequently,  a  statute  cannot  con- 
fine the  rigfht  to  vote  fbr  road  commis- 
sioners to  the  freeholders  of  the  district,  nor 
extend  it  Lto  females,  or  to  nonresidentB  of  the 
district* 
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Nora—HotD  for  the  rla^t  to  vote  te  obsoltif e. 

^)(mxt^i^Ail^lOfMX  n4M.  of  euffrage. 

In  the  ease  of  Aixjbon  ▼.  Bx«AKa  the  constitu- 
tion prescribed  the  quaiiOcations  of  an  elector  In 
elections  for  all  officers,  that  were  or  would 
thereafter  be  elected  by  the  people,  and  it  was  held 
that  the  legislature  could  not  change  them.  This 
is  suBtaioed  fully  by  all  the  cases  on  the  power  of 
the  legislature  to  prescribe  qualifications. 

As  to  the  power  of  the  legislature  to  prescribe 
-qualiflcattons  for  electors  where  they  are  not  de- 
fined in  the  constitution,  or  where  the  officers  to 
be  elected  are  not  provided  for  in  theconstitation, 
it  has  been  generally  held  that  the  legislature  has 
that  power.  See  nofs  to  Ck>ffin  v.  Thompson 
(Mich.)  21  L.  B.  A.S62,  as  to  right  of  women  to 
vote;  see  also  note  to  Wolcott  v.  flolcomb  (Mloh.) 
t8  L.  R.  A.  215,  acquiring  residence  as  a  voter  while 
■attending  school  or  public  institution*  This  is  also 
fully  sustained  by  the  cases  throughout  this  note. 

a.  Asaffeeted  by  acts  of  eongreet. 

Congress  has  the  power  to  legislate  in  regard  to 
presidential  or  ooogressional  elections.  Ex  parte 
Yarbrough,  110  U.  8. 661«  28  L.  ed.  274:  United  States 
V.  Quinn,  8  Blatohf.  4B;  Ex  parte  Clarke,  100  U.  8. 
S99,  26  L.  ed.  715;  United  States  ▼.  Munford,  16 
Eed.  Bep.  228. 

And  in  such  mstters  if  the  regulations  of  a  state 
should  conflict  with  those  of  congress,  the  latter 
must  preirall,  and  the  former  would  be  void.  Ex 
parte  Siebold,  100  U.  6. 871, 25  L.  ed.  717. 

But  congress  has  not  the  power  to  legislate  in  re- 
^rd  to  other  elections,  except  to  prevent  discrim- 
ination against  voters,  on  account  of  race,  color, 
or  previous  condition  of  servitude.  McKay  v. 
Campbell,  2  Abb.  U.  8.  120;  Ex  parte  Moll  wee,  8 
Am.  L.  T.  261,  Bright.  Elect.  Cas.  06;  United  States 
▼.  Beese,  92  U.  &  214, 28  L.  ed.  668;  United  States  v. 
Cruikshank*  82  U.  8. 642. 23  L.  ed.  688;  United  States 
▼.  Harris,  106  U.  8. 629,27  L.  ed.290;  United  States  v. 
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Crosby,  1  Hughes,  C.  C.  448;  United  States  t.  Peters- 
burg Judges  of  Election,  1  Hughes,  C.  C  490L 

The  Fifteenth  Amendment  to  the  Federal  Con- 
stitution annuls  the  state  oonstltution  as  to  the 
classiflcation  by;  color.  Wood  t.  Fitsgeraid,  8  Or. 
668. 

But  the  Fif teentli  Amendment  to  the  Federal 
Constitution  did  not  give  blacks  the  riffht  to  vote, 
who  had  not  the  qualifications  required  of  whites 
as  to  residence.   Antomy  v.  Halderman,  7  Kan.  80. 

b.  BegiatriOUm, 

It  has  been  generally  held  that  states  have  the 
power  to  pass  reasonable  registration  law,  in  cases 
where  the  constitution  provides  for  registration  or 
is  silent  on  the  subject  Be  Polling  Lista.  18  a.  I. 
720;  State  v.  Scarborough,  110  N.  C.  282:  Detroit  ▼. 
Bush,  10  L.  B.  A.  171, 88  Mich.  682;  State  v.  Bond,  88 
Mo.  426;  People  v.  Kopplekom,  16  Mich.  842(  Oowan 
V.  Prowse,  14  Ky.  L.  Bep.  278;  People  v.  Hoffman, 
116  111.  687, 66  Am.  Bep.  708;  State  ▼.  Dillon,  28  L.  B. 
A.  124,82  Fla.  645;  Capen  ▼.  Foster,  12  Pick.  4B6, 23 
Am.  Dec.  682;  State  v.  Board  of  Ezaminen,  9  L.  E. 
A.886.21Nev.e7. 

But  In  White  ▼.  Moltnomah  County  Comrs.,  18 
Or.  817, 64  Am.  Bep.  882,  fiofe,  87  Am.  Bop.  20.  this 
power  was  squarely  denied,  where  the  constitution 
was  sllenti  as  the  requirement  of  registration 
placed  an  unauthorised  restriction  on  the  voter. 
"From  the  dissenting  opinion  it  seems  that  the  aci 
was  objected  to  as  imposing  restrictions  as  to  time, 
and  for  many  details  that  were  not  commendable 
in  all  particulars,  but  the  court  puts  the  decision 
alone  on  the  question  of  power. 

A  clause  in  a  registration  aot  requiring  other 
qualification  than  that  of  the  constitution.  Is  not 
valid  as  to  such  dause,  but  a  registration  law  Is  not 
invalid  giving  reasonable  time  to  register  although 
some  may  be  barred  of  right  to  vote  on  election 
day,  and  the  law  may  be  looaL  Oom.  ▼.  MoCleU 
land,  88  Ky.  686. 

As  .to  what  is  a  reasonable  time  to  register,  tha 


See  also  25  L.  R.  A.  486;  28  L.  R.A.  523,  683;  29  L.  R.  A.  668,  670;  31  L.  R. 
A.  837 :  40  L.  R.  A.  752. 
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11(F0RMATI0N  in  the  nature  of  aqaowar- 
.    ranto  to  test  the  title  of  defendant  to  the 
"OtBoe  of  road  commissioner.    JudgtMntfcr  re- 

The  facts  are  stated  in  the  opinion. 

Mr.  Oeorffe  R4  Dutton  for  relator. 

Mr,  W.  MT  Johnson,  for  defendant: 

The  only  officers  whose  election  is  provided 
"for  in  the  constitution  of  New  Jersey  are  g07- 
-emor,  senator,  members  of  assembly,  county 
<lerk,  surrogate,  sheriff,  coroners  «ind  Justices 
^f  the  peace. 

In  the  election  of  all  these  officers  except 
Justices  of  the  peace  (whose  elections  are  spe- 
-cially  provided  for  in  art.  8,  §  2,  par.  8), 
•«Yery  male  citizen  of  the  United  States  who 
•ahall  have  been  a  resident  of  this  state  for  one 
year  and  of  the  county  in  which  he  claims  his 
right  to  vote  for  five  months  next  before  the 
Section  shall  be  entitled  to  vote. 

If  this  constitutional  provision  applies  in'f  ull 
-force  to  aU  other  elections,  then  every  elector 
possessing  the  qualifications  of  residence  may 


vote  for  any  officer  to  be  elected  within  tbo 
county  in  which  he  claims  his  vote. 

He  could,  therefore,  vote  in  every  school 
district  in  that  county;  he  could  vote  at  every 
municipal  election  within  the  county  because 
the  right  is  guaranteed  to  him  by  the  constitu- 
tion of  voting  in  the  county  where  he  has  the 
requisite  residence. 

As  to  all  the  constitutional  officers  he  can 
vote  for  them  all  in  the  county. 

State  V.  WHghtmn  (N.  J.)  22  L.  R.  A.  648. 

If,  therefore,  the  constitutional  qualification 
of  an  elector  must  prevail  in  all  elections,  every 
law  providing  for  municipal  officers  or  town- 
ship ofticers  prescribing  a  residence  within  the 
township  or  within  the  municipality  is  uncon- 
stitutional. 

The  universal  practice  In  our  state  since  the 
adoption  of  the  Constitution  of  1844,  indi- 
cates that  the  elections  of  munidpal  and  town- 
ship officers  have  never  been  regarded  as  sub- 
ject to  this  constitutional  clause. 

Under  the  present  school  laws  of  New  Jer- 


^ases  do  not  airrce,  but  it  was  held  In  People  v. 

HoflmaD,  ntprd,  that  olosiDfi:  the  t)ook8  on  the 

^hJrd  Tuesday  prior  to  the  election  was  reasonable. 

In  State  v.  EScarborough,  «upra,  and  State  v. 
Bond,  38  Mo.  485,  the  time  for  closinflr  the  books 
"Was  not  stated. 

And  in  Capen  v.  Foster,  tupra^  the  tM>ok8  were 
Jcept  open  to  the  day  of  election,  and  in  He  PoUinjc 
Lists,  IS  B.  L  729«  they  were  closed  ten  days  prior  to 
•election. 

And  in  People  v.  Kopplelcom,  mipra^  the  board 
«4lid  not  meet  at  all  and  gave  no  opportunity  for 
•come  to  vote. 

In  Cowan  v.  Prowse,  supiti,  the  court  referred  tc 
Oom.  V.  McClelland,  gaura^  where  three  days  were 
allowed. 

In  State  v.  DlUon,  supra,  the  lists  were  to  be 
published  two  weeks  prior  to  the  election,  and  no- 
'tice  was  to  be  given  for  two  days  of  time  and  place 
^o  revise  the  lists  in  regard  to  a  municipal  election. 

In  State  v.  Board  of  Examiners,  9  L.  B.  A.  886^  21 
Kev.  07.  the  board  adopted  a  general  registration 
list,  for  a  special  election  held  three  months  after 
«  general  election. 

In  Patterson  v.  Barlow,  infra,  the  voter  could 
<liave  his  name  placed  on  the  list,  on  the  day  of 
Hileotion,  except  in  Philadelphia  where  the  time 
•elosed  ten  days  prior  thereto. 

Jn  State  v.  Butt8.ir^a,the  tx>oks  closed  ten  days 
4>rtor  to  the  election. 

In  Brewer  v.  McClelland,  infrcu,  flfty.nlne  days 
were  required  which  exceeded  the  residenoe 
«<lualiflcation  given  in  the  constitution. 

That  a  registration  law  does  not  provide  for  reg- 
'fstration  or  voting  of  those  who  become  com- 
petent to  vote  after  registration  is  closed  ten  days 
"prior  to  the  election,  will  not  render  the  law  In- 
valid.   Weil  V.  Calhoun,  S5  VeA.  Bep.  865. 

But  if  the  voter  is  not  allowed  a  reasonable  time 
"to  register,  the  statute  will  not  be  sustained.  Ste- 
phens V.  All)any;84  Oa.  880;  Atty-Gten.  v.  Detroit, 
TI1.B.  A.  i»,  78  Mich.  64ft. 

It  was  said  In  Gooding  v.  Brown,  2S  Fla.  487,  that 
'Ctae  legislature  could  not  provide  a  registration  law 
-that  did  not  give  the  voter  a  reasonable  time  in 
which  to  register,  but  that  was  not  the  question  in- 
evolved. 

80  the  law  was  held  invalid  where  the  voter  had 
-only  three  days  within  which  to  register.  Owens- 
l>oro  V.  Hickman,  10  L.  B.  A.  2S4, 90  I^.  8S0. 

80  where  only  four  days  were  given.  State  v. 
Oomer,  2S  Neb.  28S. 
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80  where  only  seven  days  were  given.  Daggett 
V.  Hudson,  48  Ohio  St  548, 54  Am.  Bep.  689B. 

And  in  Page  v.  Allen,  68  Pa.  888, 96  Am.  Dec.  272, 
it  was  held  that  a  registration  act,  not  providing 
for  a  voter,  whose  qualiflcation  to  vote  may  be 
complete  after  the  time  for  registration  has  closed, 
is  unconstitutional  and  void.  This  act  provided 
for  closing  the  registration  books  ten  days  prior 
to  election,  and  is  contrary  to  Pa.  Const.,  art.  a, 
sec.  1,  providing  for  ten  days*  residence  in  dlsirict, 
as  the  effect  would  be  to  require  twenty  days*  resi- 
dence. 

See  further  as  to  residence,  subhead  ^Othetr 
§iUUvUiry  conditions^  eteJ** 

A  registration  statute  not  applying  alike  to  all 
persons,  or  requiring  different  residence  from  that 
in  the  constitution,  or  requiring  him  to  prove  in 
advance  that  he  will  be  a  voter  at  the  coming 
election,  not  provided  for  In  the  constitution,  la 
void  although  the  constitution  may  provide  for 
reglFtration  of  qualified  voter.  Morris  v.  Powell, 
9L.lt  A.  826,126  Ind.28L 

An  act  providing  that  a  majority  of  votes  oast  at 
an  election  for  subscription  shall  prevail  is  invalid 
where  qualified  voters  may  not  have  registered  for 
that  election,  and  the  constitution  requires  a 
majority  vote  of  all  the  qualified  voteis  of  the 
county,  for  such  an  election.  Chester  ft  L.  N.  G. 
B.  Co.  V.  Caldwell  County  Comrs.  72  N.  a  486. 

MsFfachusetts  Stat.  1885,  chap.  846, 17,  forbidding 
registration  of  naturalized  persons  within  thirty 
days  from  naturalization,  is  void  as  adding  quali- 
fications not  defined  or  authorized  by  the  constitu* 
tion  of  the  state.  Klnneen  v.  Wells,  144  Mass.  487, 
60  Am.  Bep.  106. 

And  a  registration  law  unreasonable  as  to  proof 
required  of  naturalization  or  which  excludes  male 
inhabitants  of  Michigan  living  in  the  state  on  June 
24, 1836,  and  authorized  to  vote  under  the  constitu* 
tion,  without  regard  to  birth  or  naturalization,  is 
void.  Atty-Gen.  v.  Detroit,  7  L.B.  A.  90,78  Mich. 
645. 

Mississippi  Code,  S  8612,  forbidding  registration 
of  a  delinquent  taxpayer,  is  contrary  to  the  state 
Constitution,  6  241,  providing  for  registration  of 
voters,  and  authorizing  the  voter  to  satisfy  the 
election  ofiioer  at  time  of  election,  that  he  has  paid 
the  tax.    Bew  v.  State  (Mi%.)  Oct  16, 1896. 

In  People  v.  Onondaga  County  Canvassers,  14  L. 
B.  ^.  624, 129  N.  ¥.805,  it  was  said  that  no  statute 
regulating  the  conduct  of  elections  diould  be  so 
construed  as  to  place  arbitrary  or  unreasonabia 
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■ey  women  have  a  right  to  vote  at  the  district 
meetings  and  are  eligible  to  the  office  of 
trustee. 

In  Michigan  the  general  school  laws  provide 
that  persons  may  vote  at  school  meetings  who 
are  not  electors  under  the  constitution  and 
who  have  taxable  property  in  the  district. 
This,  it  is  held,  includes  women. 

BeUea  v.  Burr,  76  Mich.  1. 

In  Whed^r  v.  Brady,  15  Ean.  26,  held  that 
a  law  permitting  women  to  vote  at  the  school 
meetings  was  valid  notwithstanding  women 
are  not  constitutional  voters. 

In  Buckner  v.  Oordon,  81  Ky.  665,  held  that 
an  act  providing  that  voters  at  a.  municipal 
election  shall  be  taxpayers,  is  not  in  violation 
of  the  constitutional  provision  conferring  the 
right  of  suffrage  on  every  male  citizen  over 
the  age  of  twenty  one,  etc.,  the  office  voted  for 
not  iSing  one  named  in  the  cocstitution. 

See  ako  State  v.  Cones,  15  Neb.  444;  Du- 
hugue  v.  Dubuque,  7  Iowa,  286;  Bernier  v. 


Rus9ell,  89  HI.  61;  PeopU  v.  Eiiglith,  15  L.  IL 
A.  181, 189  BL  622;  Paine,  Law  of  Elections^ 
chap.  4;  Em,  v.  Orossthwaite,  17  Jr.  Law  Rep. 
N.8.  167. 
Mr,  Joseph  D,  Bedle  also  for  defendant. 

BeaslejTt  Oh.  «/.,  delivered  the  opiuioiv 
of  the  court : 

This  is  a  procedure  to  tost  the  title  of  the 
defendant  to  the  office  of  road  commissioner 
in  the  first  district  of  Englewood  township. 
The  title  thus  challenged  is  claimed  to  exist 
by  virtue  of  an  election  held  under  the  act 
entitled  **  An  act  concerning  public  roads  and 
parks,  and  creating  boards  for  the  control  and 
management  of  the  same,"  approved  March 
1.  1893  (Pamoh.  Laws  1898,  p.  69).  The- 
main  object  of  this  statute  is  to  supersede, 
by  the  introduction  of  new  methods,  the  svs- 
tern  theretofore  prevailing  for  the  formation^ 
and  reparation  of  the  public  highways  by 
the  well-known  township  officials.    The  fash- 


cbfltrootloDS  in  the  way  of  citizens  in  the  exercise 
of  the  ri«rbt  to  vote,  tf  it  did,  it  would  conflict  with 
the  constitution,  but  this  was  not  the  question  in- 
volved. 

A  registration  law  providing  for  reasonable 
proof  of  the  right  of  the  elector  to  vote,  will  be 
upheld.  Byler  v.  Aaher,  47  111.  101;  Re  Election  of 
MoDonough,  105  Pa.4S8;  State  v.  Baker,  88  Wis.  71; 
Edmonds  v.  Banbury,  28 Iowa,  287, 4  Am.  Bep.  177. 

While  the  oonstitution  of  Pennsylvania  provides 
that  a  voter  shall  not  lose  his  right  because  unregis- 
tered and  has  fixed  the  qaaliflcationa  of  voters,  it 
Is  nqt  in  the  power  of  the  legislature  to  enlarge  or 
abridge  them,  but  a  statute  requiring  those  who 
are  unregistered  to  take  an  affidavit  giving  the 
particulars  as  to  birth,  residence,  naturalization, 
and  payment  of  tax  is  valid,  as  not  unreasonable. 
Be  Cusick*s  App.  10  L.  B.  A.  228, 186  Pa.  4G0. 

A  registration  law  should  be  uniform  in  its  eftects 
or  it  will  be  void.  Re  Supervisors  Appointment, 
flSFed.  Bep.  254:  Brewer  v.  McClelland  (Ind.)  17  L. 
B.A.  845. 

Under  the  Missouri  oonstitution  providing  for 
registration,  an  act  requiring  supplemental  regis- 
tration is  not  invalid  as  inconsistent  with  uniform- 
ity, as  the  constitution  providfog  for  registration 
•very  two  years  does  not  prohibit  intermediate 
registration.    Bnsworth  v.  Albin,  46  Mo.  450. 

A  registry  law  to  identify  and  distinguish  the 
true  electors  is  constitutional,  and  uniform  regula- 
tions are  not  enjoined  by  the  Pennsylvania  oonsti- 
tution; the  only  clause  of  injunction  is  that 
•lections  shall  be  free  and  equal.  Patterson  v. 
Barlow,  60  Pa.  54. 

The  provisions  of  the  charter  of  Newport,  with- 
holding the  right  to  vote  for  alderman  and  council- 
men,  from  registry  voters,  and  conferring  the 
right  to  vote  exclusively  on  electors,  who  are 
qualified  to  vote  for  the  Imposition  of  a  tax  or  the 
expenditure  of  money,  is  unconstitutional  and 
void.    Re  Charter  of  Newport,  14  H.  I.  656. 

Uoder  Mo.  Const.  1875,  art.  8.  12,  defining  voters, 
and  section  6,  providing  for  statute  of  registration 
in  cities  and  counties  of  certain  size,  and  by  art  9, 
1 7,  showing  that  special  charters  of  cities  were  not 
ailected  without  supplemental  legislation,  a  pre- 
vious city  charter  providing  for  registration  was 
not  affected  by  the  provisions  above,  nor  repealed 
by  the  clause  defining  voters.  State  v.  Frazier, 
96  Mo.  426. 

Under  Kan.  Const.,  art  5,  I  4,  requiring  that  the 
legislature  shall  pass  such  laws  as  may  be  neoessary 
for  ascertaining  by  proper  proofs  thecitizons  who 
•hall  be  eutltied  to  the  right  of  suffrage,  a  registry 
law  is  not  void  as  not  of  uniform  operation  al- 
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though  it  applies  only  to  cities  of  first  and  seoon<^ 
class;  nor  invalid  as  imposing  an  additional  qualifi- 
cation.   State  v.  Butts,  81  Ean.  687. 

o.  Taz  or  property  quiiHJIieaUon, 

If  the  oonstitution  of  a  state  provides  for  a  tax  or 
property  qualification  as  a  condition  preoedeot  for 
voting,  statutes  to  that  effect  will  be  valid.  Fries- 
Ziehen  v.  Shallaross  (Del.)  8  I^  B.  A.  887;  State  v. 
Dillon,  28I<.B.A.]a4,82FUu  646;  McMahon  v. 
V.  Savannah,  66  Ga.  217, 42  Am.  Bep.  65. 

And  some  states  sustain  such  a  statute  providing- 
tax-paying  qualification  as  a  oondltion  precedent 
to  voting  for  the  office  for  which  the  constitution- 
does  not  prescribe  the  qualifications  of  an  elector^ 
Buckner  v.  Gtordon,  81  Ky.  666;  Yalverde  v.  Shat- 
tuck  (Colo.)  Oct.  80, 1893. 

And  in  such  a  case  it  was  held  that  the  voting- 
privilege  could  be  extended  to  aliens,  and  re^ 
stricted  to  property  owners.  BeUes  v.  Burr,  79^ 
Mlch.1. 

But  in  St.  Joseph  ft  D.  0.  B.  Co.  v.  Buchanan 
County  Ct.,  89  Mo,  485,  It  was  held  that  under  the- 
Missouri  oonstitution,  providing  for  submitting- 
questions  of  subscription  to  qualified  voters,  an  ac( 
which  restricts  voting  to  property  qualification  i» 
invalid. 

And  In  Morris  v.  Powell,  9  L.  B.  A,  886,  126  Ind» 
281,  it  was  held  that  a  statute  requiring  i>roperty 
qualification  as  a  prerequisite  to  voting  la  void.  If 
the'constitution  fixes  the  qualification  but  doeanot. 
require  property. 

And  a  tax-paying  qualification  elauae  In  a  tenri- 
torial  statute,not  authorized  by  the  Act  of  Congress^ 
and  providing  conditions  on  one  class  and  not  oik 
others.  Is  void.   I^rman  v.  Martin,  2  Utah,  1881 

d.  Soldiers  toiino* 

Where  the  oonstitution  doea  not  define  the  plaoe^ 
of  voting,  an  aot  to  enable  electors  in  military 
servioe  to  vote  is  not  void,  althoiigh  conducted  ata^ 
place  outside  the  oounty  and  state.  State  v.  Main* 
16  Wis.  888:  Lehman  v.  McBride,  15  Ohio  St.  691;^ 
Moriison  v.  Springer,  16  Iowa,  804. 

And  the  same  was  held  in  Opinion  of  the  Judges*. 
37  Vt.  665,  in  regard  to  voting  for  federal  oflBoe. 

But  where  the  oonstitution  intends  or  provMea 
that  votes  shall  bo  cast  in  the  oounty  of  resldenoe, 
a  statute  authorizing  voting  for  state  officers 
clsowheie  than  In  the  county  of  voters  resldeno^^ 
is  invalid.  Day  v,  Jones,  81  Oal.  261;  Bourland  v» 
Hildroth,  26  Cal.  161;  Opinion  of  the  Juatioea,  i4K» 
U.  688:  People  v.  Blodgett,  18  Mich.  127;  Chase  v.. 
Miller,  41  Pa.  403:  Opinion  of  the  Judges, 
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ion  of  this  sabstitate  is  this :  the  township 
committee  of  the  several  townships  of  the 
state  are  required  to  divide  **  their  respective 
townships  into  convenient  road  districts,* 
and  thereupon  to  ''call  an  assembly  in  ea6h 
of  said  districts*  "of  the  freeholders  of  said 
district,*  upon  a  certain  prescribed  notice. 
The  section  of  the  act  containing  these  di- 
rections then  proceeds  in  these  words,  yiz. : 
"At  which  assembly,  after  bein^  organized, 
the  said  freeholders  so  assembled  shall  elect 
by  ballot  a  suitable  person,  who  shall  be  a 
legal  voter  in  the  township  and  a  freeholder 
and  resident  in  the  district  for  which  he  is 
nominated,  as  a  road  commissioner  for  said 
district  for  the  term  of  three  years.*  The 
further  provision  is  that  the  commissioners 
thus  chosen  shall  be  known  as  the  **  Public 
Road  Board;*  that  they  shall  each  take  an 
oath  of  office,  and  a  certain  compensation 
shall  be  paid  to  them  by  the  township  col- 
lector; that  they  shall  have  the  "same  dut- 


ies and  be  subject  to  thtt  tame  penalties  as 
overseers  of  the  highways  in  the  said  town- 
ship now  haye  or  heretofcne  had,*  and,  in 
addition,  "shall  haye  the  same  powers,  par- 
form  the  same  duties,  and  be  subject  to  the 
same  obligations  and  penalties  as  the  town- 

E  committee  now  haye,  had,  perform  w 
ormed,  or  are  or  were  subject  to,  in  le- 
jn  to  the  public  highways,  and  in  addi- 
tion thereto  shall  haye  a  general  and  ezclu- 
siye  supenrision,  control,  and  management  of 
the  public  highways  and  sidewalks  in  said 
township,*  ete.  Besides  the  powers  thus 
specified,  there  are  others,  of  a  similar  char- 
acter, conferred  upon  this  newly- created  road 
board.  It  appears  by  the  record  before  the 
oourt  that,  in  pursuance  of  the  statute  in 
question,  the  township  of  Englewood  was 
divided  into  five  road  districto,  and  that  in 
No.  1  of  these  the  defendant  was  declared 
elected  a  commissioner,  and  is  now  in  the 
execution  of  the  functions  of  such  office. 


e.  Tett  oathM  and  diaqualiUation  for  erime. 

In  BOTD  V.  MzLi^  poUy  486,  the  oonstltution  pro- 
vided that  penoDS  engasred  in  the  rebellion  (with 
oertain  ezoeptionB)  oould  not  vote  until  enfran- 
dhised  by  the  leRlslature,  and  this  was  held  notoon- 
trary  to  the  Federal  Constitution.  This  power  of 
each  state  to  provide  by  its  oonstitntion  for  the 
qnallScations  of  the  voters  in  that  state  is  fully 
sustained  in  the  cases  noted  infra^  subject  only  to 
the  inability  to  disqualify  for  race,  color,  or  previ- 
ous oondition  of  servitude. 

The  test  oath  required  by  some  of  the  territories 
that  the  yoter  is  not  a  Mormon,  or  maintaininir 
bigamous  relations,  eta,  have  been  sustained  as 
not  contrary  to  the  acts  of  congress  or  the  Federal 
Constitution,  nor  ex  pott  facte  laws.  Davis  v.  Bea- 
■on,  133  U.  S.  888,  83  L.  ed.  637;  Innisv.  Bolton, 8 
Idaho,  407;  Wooley  v.  Watklns,  Id.  S66 ;  Murphy 
V.  Bamsey,  114  U.  S.  Ifi,  29  L.  ed.  47. 

And  a  similar  oath  was  sustained  where  the  con- 
stitution of  Idaho  so  provided.  Shepherd  v.  Orim- 
metU  2  Idaho,  1128. 

But  where  the  constltotion  defines  an  elector^ 
qualifications,  the  legislature  cannot  imposeias  an 
additional  quailflcation  the  test  oath  that  he  does 
not  belong  to  the  Mormon  church,  not  provided  for 
in  the  constitution,  although  the  constitution  pro- 
vids  that  the  legislature  may  prescribe  other  rules 
or  oaths  as  a  test  of  electoral  qualifications.  State 
V.  Flndlay,  20  Nev.  198. 

Where  the  constitution  so  provides,  a  statote  r^ 
quiring  a  test  oath  of  loyalty  will  be  sustained. 
Randolph  v.  Good,  8  W.  Va.  6B1 ;  Duke  v.  Brown, 
96  N.  a  U7:  McDo  weQ  v.  Massachusetts  ft  8.  Constr. 
Co.  96  N.  a  614;  Southerland  v.  Goldsboro,  Id.  49; 
Hardesty  v.  Taf  t,  28  Md.  618,  87  Am.  Dea  684;  An- 
denon  v.  Baker,  28  Md.  681;  Buroh  v.  Van  Horn,  2 
Cong.  Elect.  Gas.  205;  Blair  v.  Ridgely,  41  Mo.  68,  97 
Am.  Deo.  248:  State  v.  Neal.  42  Mo.  119. 

By  the  amendment  to  the  constitution  of  Tennes- 
see the  qualification  of  voters  was  left  to  be  deter, 
mined  by  the  next  general  assembly  thereafter, 
and  the  qualifications  then  imposed  govern  not- 
withstanding an  inhabitant  may  have  a  pardon 
from  the  president  of  the  United  States.  Bidley 
V.  Sherbrook,  8  Coldw.  660. 

But  a  legislature  cannot  require  test  oath  of  ley- 
ilty  from  a  voter  not  provided  for  as  to  his  quallfi- 
eatioDS  by  the  constitution,  which  authorizes  the 
legislature  to  prescribe  other  oaths  as  a  test  of  elec- 
toral qualification.  Da  vies  v.  MoEeeby.  5  Nev.  809; 
Clayton  v.  Harris,  7  Nev.  64. 

And  a  legislative  act  cannot  make  voluntary  re- 
bellion isvoluntary  expatriation,  and  it  is  not  slan- 
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der  to  charge  that  one  had  falsely  taken  an  oath 
prescribed  by  an  unoontitutlonal  aot.  Burkett  v. 
MoOarty,  10  Bush,  758. 

So  where  the  constitution  does  not  so  authorize, 
a  statute  requiring  an  oath  of  loyalty  and  that  he 
has  not  borne  arms,  ete.,  is  unconstitutional  as  to 
the  latter  clause.  Bison  t.  Farr,  24 :  Ark.  161, 87 
Am.  Dea  62. 

New  York  Act,  March  20,1867,  providing  for  oath 
of  loyalty  as  prerequisite  of  right  to  vote,  was  held 
to  violate  the  Federal  Constitution^  but  the  court 
was  divided  as  to  whether  it  violated  the  New  York 
constitution,  which  provided  no  member  of  the 
state  shall  be  disfranchised  or  deprived  of  any  rights 
or  privileges  unless  by  the  law  of  the  Uind,  or  the 
Judgment  of  his  peers.  Green  v.  Shumway,  89  N. 
Y.418. 

A  constitutional  provision  forbidding,  among 
other  things,  a  person  to  vote  or  to  preach  without 
taking  oath  of  loyalty  and  that  he  had  never  been 
hostile  to  the  state  or  federal  government,  was 
held  as  to  preaching  to  be  in  effect  a  bill  of  attain- 
der and  an  ex  poet  facto  law  and  therefore  void, 
but  the  question  of  voting  did  not  arise  In  the  case. 
Cummings  v.  Missouri,  71  U.  8. 4  Wall.  277, 18  L.  ed. 
866. 

An  aot  of  congress  March  8, 1865.  forfeiting  the 
righto  of  citizenship  of  deserters,  thereby  disquali- 
fying such  under  New  York  constitution,  which 
requires  that  only  citizens  of  the  United  States  can 
vote  at  a  state  election,  is  valid  and  is  not  an  ex 
poet  facto  law  nor  bill  of  attainder.  Qoeteheus  v. 
MattbewBon,  68  Barb.  162,  reversed  on  another 
question.  61 N.  Y.  420. 

Congress  may  disqualify  deserters  from  the  army 
from  being  citizens  and  thus  ailect  their  relation 
with  the  states,  where  the  state  constitution  allows 
only  citizens  to  vote;  but  such  disqualification  will 
not  be  recognized  without  proof  of  convlctloD. 
Huber  v.  Beily,  68  Pa.  112;  State  v.  Symonds,  57 
Me.  148;  McOafferty  v.  Ouyer.  60  Pa.  100. 

A  constitutional  provision  disqualifylDg  voters 
convicted  of  larceny  includes  also  petty  larceny. 
State  V.  Buckman,  18  Fla.  207;  Anderson  v.  State,  7^ 
Ala.  187. 

Under  Ky.  Const.,  art.  8,  i  4,  providing  that  law!» 
shall  be  made  to  exclude  from  oflBoe  and  from  suf- 
frage those  who  shall  thereafter  be  convicted  of 
bribery,  perjury,  forgery,  or  other  crimes  or  high 
misdemeanors,  a  statute  disfranchising  any  person 
convicted  of  robbery,  forgery,  counterfeiting,  or 
perjury,  or  other  like  crime,  one  who  has  been 
guUty  of  larceny  cannot  vote,  and  such  statute  Is 
vali^    Anderson  v.  Winfree,  86  Ky.  601  • 
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,The  legality  of  this  election  is  the  question 
Ho  be  resolved. 

It  will  be  perceived,  from  the  outline  of 
the  act,  as  above  given,  that  the  elective 
franchise,  in  these  particular  cases,  is  con- 
ferred exclusivelv  upon  *'the  freeholders  in 
said  district."  At  the  election  now  under 
consideration,  the  chairman  of  the  assembly 
ruled  that  all  persons  of  full  age,  whether 
men  or  women,  who  resided  in  the  township 
of  Englewood,  and  who  owned  lands  in  said 
district,  should  be  permitted  to  vote,  and 
all  other  persons  should  be  excluded  from 
TOting.  The  supervenient  inquiry  arising 
from  an  election  so  conducted  is,  obviously, 
whether  the  legislature  has  the  power  to  vest 
in  a  special  class  of  persons  the  right  to  fill 
the  office  with  which  we  are  now  concerned. 
The  act  explicitlv  declares  that  no  vote  can 
be  given  except  by  a  freeholder  of  the  dis- 
trict. By  article  3,  section  1,  of  the  Consti- 
tution of  the  Btat«,  the  ri^ht  of  suffrage  is 
thus  defined:  ** Every  male  citizen  of  the 
United  States  of  the  age  of  twenty- one  years, 
who  shall  have  been  a  resident  of  this  state 
one  year,  and  of  the  county  in  which  he 
claims  his  vote  five  months,  next  before  the 
•lection,  shall  be  entitled  to  vote  for  all  offi- 


Under  La.  Oonst..  art  180,  dlsqualifyinflr  duelists 
from  the  right  of  suflraare,  a  statute  requiring  a 
voter  to  take  the  oath  that  he  has  not  given  a  chal- 
lenge, etc,  is  valid  as  he  may  abstain  from  voting 
If  he  does  not  wish  to  take  the  oath.  Dwlght  v. 
Bioe,  5  La.  ^nn.  580. 

A  party  convicted  of  crime  in  1871  may  be  ex- 
cluded from  voting  by  the  Constitution  of  187ft,  and 
such  a  provision  is  not  an  ex  post  facto  law,  and  is 
not  a  bUl  of  attainder,  where  it  requires  conviction 
by  judicial  proceedings  before  disfranchisement. 
Washington  v.  State.  75  Ala.  582, 61  Am.  Uep.  47B. 

A  conviction  under  the  federal  laws  of  the  crime 
of  counterfeiting  does  not  disqualify  a  voter,  un- 
der N.  Y.  Laws  1872.  providing  that  conviction  of 
an  infamous  crime  under  the  laws  of  this  state 
shall  disqualify  him.  United  States  v.  Bamabo,  U 
Blatchf  .  74. 

f  .  BaHoU  and  primarin. 

Statutes  may  be  made  regulating  political  ma- 
chinery In  regard  to  nominations  for  public  ofQoe. 
Be  House  Bill  No.  106, 9  Colo.  628. 

A  statute  prohibiting  fraudulent  voting  at  pri- 
maries was  sustained  as  valid  under  Pa.  Const.,  art. 
S,  6  9,  providing  for  disqualification  for  holding 
oflBce  and  deprivation  of  right  of  suffrage  of  any 
one  convicted  of  willful  violation  of  the  election 
laws.    Leonard  v.  Com.  112  Pa.  607. 

So  Pennsylvania  Act,  June  19,  1891,  requiring  a 
party  nomination  or  petition  before  uniform  bal- 
lots required  will  be  furnished,  was  sustained,  as 
names  may  be  inserted  on  the  regular  ballot.  De- 
walt  V.  Bartley,  15  L.  B.  A.  771. 146  Pa.  529. 

And  limitations  on  the  manner  of  voting,  as  by 
printed  ballot,  are  not  void  as  adding  to  the  quaU- 
flcations  of  the  voter.  State  v.  MoBlroy,  16  L.  B. 
A.  278, 44  La.  Ann.  796. 

Australian  ballot  law  Is  not  unconstitutional,  as 
Imposing  a  secret  ballot,  or  providing  only  special 
ballots  for  the  voter.  State  v.  Black,  16  L.  B.  A. 
769, 64  N.  J.  L.  446. 

Under  Mich.  Const,  art.  7,  i  1,  providing  who  is 
an  elector,  and  that  the  legislature  may  provide 
the  way  in  which  his  vote  shall  be  cast,  and  section 
S,  that  all  votes  shall  be  by  ballot,  and  section  6, 
that  laws  may  be  passed  to  preserve  the  purity  of 
elections,  the  legislature  may  provide  for  regis- 
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cers  that  now  are,  or  hereafter  may  be,  elec- 
tive by  the  people."  With  tlie  exceptiona 
enumerated  in  the  proviso  we  have,  at  pre- 
sent, no  concern.  It  cannot  be  denied  that 
the  ofi^ce  now  in  question  falls  within  the 
terms  of  this  constitutional  definition,  for  it 
is  plainly  an  office  elective  by  the  people. 
Notwithstanding  the  universality  of  tbeae 
expressions,  it  is  insisted  on  the  part  of  Uie 
defendant  that  the  provision  is  applicable 
only  to  such  offices  as  are  created  by  the  con- 
stitution itself,  and  not  to  those  that  come 
into  being  through  legislation.  But  such  a 
contention  is,  it  is  deemed,  plainly  unten- 
able. The  constitutional  language  is  clear 
and  unambiguous,  and  there  is  not  a  syllable 
of  the  instrum^it  that  throws  it  in  doubt. 
In  the  presence  of  such  fact,  there  is  no  room 
for  construction.  Under  such  circumstances^ 
the  rule  of  reason,  as  well  as  of  law,  per- 
emptorily requires  that  the  plain  language 
of  the  primary  law  must  be  taken  to  expr^ 
the  purpose  of  its  ffamers.  ''Possible  or 
even  probable  meanings,**  says  Prof.  Ckwley, 
''when  one  is  plainly  declared  in  the  instru- 
ment itself,  the  courts  are  not  at  liberty  to 
search  for  elsewhere."  Cooley,  Const.  Lim. 
65.    In  view  of  Uiis  principle,  that  should 


tration.  and  Time,  place,  and  manner  of  voting,  so 
long  as  the  law  does  not  destroy  the  right,  and 
uniformity  of  ballots  may  be  required,  and  the 
voter  may  be  required  to  prepare  bis  ballot  In 
secret,  and  deposit  it  alone;  but  as  to  lame  and  blind 
persons  the  spirit  of  the  statute  will  not  be  in- 
fringed if  they  are  assisted— ^but  see  next  casek 
Detroit  V.  Bush,  10  L.  B.  A.  m,  88  Mich.  682. 

Under  a  constitutional  provtsion  giving  the  ]pg> 
islature  power  to  provide  the  manner  of  election 
of  officers  of  towns  and  dties,  it  may  be  by  ballot* 
although  another  provision  of  the  constitution 
provided  for  elections  by  the  people  to  be  viva  voce. 
So  much,  however,  of  an  election  law  as  requires  a 
voter  to  secretly  and  unaided  mark  his  own  ballot, 
would  deprive  illiterate  persons  of  the  right  of 
suffrage,  and  is  invalid— fbut  see  next  case,  nipmlu 
Bogers  v.  Jacob,  88  Ky.  602. 

Under  Tex.  Ck>nst.,  art.  4, 1 6,  amended  1801,  pro- 
viding for  numbering  ballots  as  voted,  Bev.  Stat.« 
9 1797,  providing  that  unnumbered  baUots  shall  not 
be  counted,  is  valid  as  the  elector  takes  his  right 
subject  to  limitations  imposed  by  the  constitution* 
and  .statutory  limitations  not  inconsistent  thera- 
witb.    State  v.  Connor,  86  Tex.  180. 

But  Cal.  Code,  (8 1197. 120S,  providing  for  certain 
ballots  and  rejecting  all  others,  is  unconstitutional 
as  an  attempt  to  discriminate  against  classes  of 
voters,  disfranchising  them,  as  it  prevents  them 
from  supplementing  a  straight  ticket  by  stamping 
choice  for  individual  candidates.  Baton  v.  Brown. 
17L.B.A.607,96Gal.87L 

g.  OeAer  statutory  ooTidttfons.  rssCrfcMons,  and  quo^ 

i/lcotions. 

A  statute  Imposing  qualifications  as  to  residenoe 
or  payment  of  tax,  different  from  thoae  authorised 
by  the  constitution  of  the  state,  is  Invalid.  Bishel 
V.  Luther,  2  Pa.  Dist.  Bep.  700;  Quinn  v.  State.  8S 
Ind.  485. 9  Am.  Bep.  754;  People  v.  Ganaday,  78  N. 
C.  198, 21  Am.  Bep.  405;  State  v.  Lean,  9  Wis.  2T0: 
State  V.  Williams,  6  Wis.  806;  State  v.  Tuttie,  SB 
Wis.  45. 

But  a  statute  may  require  a  voter  to  show  thai 
he  has  the  oonstitutional  qnalifloatlon.  State  ▼• 
Williams,  supra. 

As  to  other  cases  of  residenoe,  see  also  Page  ▼• 
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never  be  OTerlooked,  it  is  impracticable  to 
traDsmute  the  general  declaratioD  of  the  con- 
BtitutioD,  that  every  citizen  possessed  of  cer- 
tain qaalifications  shall  be  entitled  to  vote 
for  all  officers  elective  by  the  people,  into  a 
right  to  vote  only  for  a  certain  class  of  offl- 
oers.  To  say  that  the  phrase  "all  officers" 
means  all  constitutional  officers  is  conspicu- 
ously to  interpolate  the  clause,  and  not  to 
interpret  its  language.  And,  indeed,  if  we 
scrutinize  more  closely  the  phraseology  to 
the  constitutional  adjustment  in  question, 
we  will  find  that  it  exnressl^  rejects  this 
narrow  construction  under  criticism.  The 
description,  '^all  officers  that  now  are,  or 
hereafter  may  be,  elective  by  the  people," 
will  not  consist  with  the  theory  that  only 
constitutional  offices  are  embraced  in  it« 
terms,  for,  if  an  office  be  made  elective  by 
the  constitution,  it  cannot,  with  any  pro- 
priety whatever,  be  referred  to  as  an  office 
that  may  thereafter  be  elective.  Such  an  ex- 
pression is  congruous  with  office  to  be  called 
into  existence  legislatively,  but  it  is  re- 
pugnant to  the  state  of  an  office  created  by 
the  constitution  itself.  Both  the  general  and 
particular  indications,  therefore,  of  the  clause 
are  rejective  of  the  theory  of  the  defense. 

And  again :    If  the  constitutional  language 
touching  this  subject  had  been  deemed  am- 


biguous or  indistinct,  still  all  reasonable  in- 
ference to  be  deduced  from  Uie  scope  and 
purpose  of  the  instrument  would  have  led  to 
the  same  result  as  that  above  expressed.  La 
view  of  such  considerations,  it  would  appear 
to  be  improbable,  in  the  extreme,  that  while* 
in  the  fabrication  of  the  primary  law,  care- 
ful provision  should  be  made  in  regulation 
of  the  suffrage  in  the  election  of  constitu- 
tional officers  no  method  whatever  should  be 
established  with  regard  to  the  elevation  into 
public  position  of  tne  numerous  and  impor* 
tant  functionaries  necessary  to  local  govern- 
ment. In  every  American  system  of  laws 
there  must  be,  as  it  would  seem,  a  recogni- 
tion, express  or  implied,  of  the  existence  of 
instructions  effectuating  in  the  people  the 
right  of  local  self-government.  Buch  instru- 
mentalities always  have  been,  and  probably 
always  will  be,  necessary  parts  of  the  ma- 
chinery of  state  government.  They  are  invest- 
ed witn  large  powers,  which  are  exercised  bv 
officials  chosen  by  the  community.  In  such 
a  posture  of  things,  it  is  scarcely  rational  to 
suppose  that  the  iramers  of  the  constitution, 
in  regulating  the  right  of  suffrage,  shoula 
make  provision  for  its  exercise  with  respect 
to  the  smallest  of  constitutional  officers,  such 
as  constables  and  justices  of  the  peace,  and 
should  at  the  same  time  leave  at  large,  with- 


AUen,  68  Fa.  888, 88  Am.  Deo.  291,  and  oases  follow- 


Under  Fla.  Act,  May  81, 1887.  in  reffard  to  Jack- 
flODVllle,  providing  that  only  qualified  electors  who 
were  such  at  the  geoera)  state  eleetlon  next  pre- 
ceding the  oity  election  couJd  vote  at  the  olty  elec- 
tion thus  dlsqualifyiog  sll  others  who  might  have 
poflsessed  the  constitutional  qualifloation  for 
•leven  months,  it  was  held  that  in  the  absence  of 
constitutional  provisions  applicable  to  olty  elec- 
tloos  the  statute  was  valid,  as  the  right  to  vote  Is 
not  an  inherent  right  but  depends  on  ooosUtn- 
tlonal  grant,  or  tf  the  constitution  Is  silent  on  the 
lecrislatlve  grant.  State  v.  Dillon,  8  L.  B*  A.  m, 
»Fla.M5. 

Bat  a  statute  is  invalid  which  restiiots  the  right 
of  the  elector  to  vote  for  only  a  part  of  the  officers 
of  a  class,  where  a  greater  number  are  to  be  voted 
tor,  and  the  right  to  vote  for  all  is  given  by  the 
constitution.  State  v.  Gonstantlne,  4»  Ohio  St.  487, 
51  Am.  Rep.  833;  State  v.  Wrlghtson  (N.  J.)  28  U  E. 
A*  648;  State  v.  Dillon,  mpfxu 

The  legislature  cannot,  under  the  pretense  of 
•ubdlvlding  a  county  or  state  for  election  pur- 
poses, disfranchise  a  part  of  the  people,  by  falling 
to  provide  for  the  constitutional  right  of  voting. 
People  V.  Maynard,  18  Mich.  471;  State  v.  Fitz- 
gerald, 87  Minn.  86:  State  v.  Van  Oamp,  88  Neb.  9; 
Atty-Gen.  v.  St.  dalr  County  Suprs.  11  Mich.  88. 

And  a  registration  law  falling  to  provide  for  In- 
cpectoTS  In  some  of  the  districts  as  registering  of- 
ficers Is  void.  Atty-Qen.  v.  Detroit,  7  L,  B.  A.  98, 
78  Mich.  645. 

And  statutes  allowing  officials  to  revise  regtotra- 
tlon  lists  so  as  to  exclude  qualified  voters  will  be 
beld  inoperative  as  to  such  part.  State  v.  Staten,  6 
Cold w.  8S8;  State  v.  Dillon,  28  L.  RJLlZi,  82  Fia.  646. 

That  the  law  delays  election  tn  case  of  a  vacancy 
iihree  months,  does  not  deprive  the  electors  of  any 
•oostltutlonsl  right.  Com.  v.  Maxwell,  87  Pa.  444. 

If  the  legislature  may  provide  an  office  to  be 
TOted  for.  It  may  say  that  certain  qualiflcai  ions  are 
necessary  for  the  incumbent,  although  this  may 
pceveot  a  voter  from  voting  his  choice.  Peo- 
ple V.  Clute.  60  N.  Y.  461,  10  Am.  Rep.  606,  af- 
firming 18  Abb.  Pr.  N.  B.  8B0,  revershig  88  Barb.  888. 
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A  statute  disqualifying  the  sherllT  from  YOtlng 
except  in  cose  of  a  tie  vote.  Is  constitutional  as  the 
sheriff  may  decline  the  office  and  retain  the  right 
of  suffrage.    State  v.  Adams,  8  Stew.  (Ala.)  88L 

The  Amendment  to  Mass.  Const.,  art.  80,  and 
Mass.  Stat.  1888,  chap.  861, 1 88,  requiring  a  voter  to 
be  able  to  read  part  of  the  state  constitution  and 
write  his  name,  does  not  violate  the  Federal  Con* 
stitutlon  as  D.  8.  Const.,  art.  14,  Amendment,  pro- 
vides that  the  basis  ot  representation  shall  be  re- 
duced on  denial  of  right  to  vote  by  a  state  thus 
recognising  the  right  to  restrict,  subject  only  of 
course  to  article  16,  of  the  Amendment  of  the 
United  States  Constitution.  Stone  v.  Smith,  168 
Mass.4ia 

In  State  v.  Deshler,  86  N.  J.  L.  188,  where  the 
court  held  that  an  alien  could  not  vote  under  a 
school  election  law  providing  that  inhabitants 
could  vote.  It  was  said  that  it  must  not  be  under- 
stood that  It  Is  not  in  the  power  of  the  legislature, 
by  express  and  explicit  provisions,  to  authorise 
persons  not  entitled  to  vote  for  trustees  to  vote  on 
the  question  of  taxing  or  any  matter  relating  to 
the  schools  other  than  the  election  of  officers. 

Under  IIL  Const.,  art  8,  8  87,  providing  that  white 
male  Inhabitants  of  certain  age  and  residence  shall 
be  voters,  an  alien  may  be  a  voter.  Spra^rlns  v. 
Houffhton,  8  III.  877. 

But  It  was  said  in  Murray  v.  McOarty.  8  Munf .  8B6, 
that  the  rights  of  electors  cannot  be  imparted  to 
any  one  but  citizens  of  a  state,  but  that  was  not 
the  question  involved. 

Where  white  blood  preponderates  over  African, 
the  citizen  Is  'Vhite**  as  provided  for  in  the  Ohio 
constitution,  confining  voters  to  **white**  persons, 
but  a  statute  imposing  unusual  and  unreasona- 
ble burdens  on  the  voter  to  prove  the  preponder- 
ance Is  void.   Monroe  v.  Collins,  17  Ohio  St.  06S. 

There  are  numerous  election  cases  which  con- 
strue and  enforce  statutes  in  regard  to  the  voter 
and  election  but.  not  passing  on  constitutional 
questions  directly,  are  not  included  in  this  note. 

The  cases  unanimously  agree  that  the  right  to 
vote  is  not  an  Inherent  or  natural  right  but  Is  sim- 
ply a  gift  of  the  state,  subjeot  to  be  taken  away  or 
withheld  by  the  sapieme  power  of  the  stale.  L1^ 
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oat  adiustment  in  this  respect,  the  act  of  fil- 
ling the  highest  municipal  positions,  such 
as  mayoralties  and  city  judgeships.  The  ex- 
ternal indications  of  inteution  accord  with 
the  lanf^age  of  the  constitutional  provision 
now  being  considered  ;  so  that  we  think  that 
the  right  of  suffrage,  with  respect  both  to 
constitutional  and  statutory  officers,  is  con- 
ferred by  it  on  that  class  onl^f  that  is  com- 
prehended within  its  definition.  Af  male 
citizen  of  the  United  States,  of  the  age  of 
twenty-one  years,  who  has  been  a  resident  of 
this  state  one  year,  and  of  the  county  in 
which  he  claims  his  vote  five  months,  next 
before  the  given  election,  is  entitled  to  vote 
for  all  officers  that  are  elective  by  the  people, 
whether  such  offices  are  created  by  the  con- 
stitution or  by  legislation.  Such  voter, 
however,  with  respect  to  an  election  in  a  dis- 
trict that  is  not  coextensive  with  the  county, 
must,  by  necessary  implication  from  the 
foregoing  definition,  be  a  resident  of  such 
district,  for  he  could  not  reasonably  be  said 
to  claim  the  right  to  vote  in  the  county  un- 
less he  were  such  resident.  Such  has  been 
the  construction  that  has  always  been  put 
upon  this  clause  of  the  constitution,  and  it 
is  the  corner  stone  in  the  foundation  of  all 
our  municipalities.  The  view  thus  stated 
is  in  harmony  with  the  expression  of  opin- 
ion in  this  court  in  the  case  of  StiUe  ▼.  DeJiler^ 
SO  N.  J.  L.  183.  In  that  case,  Mr.  JuiUee 
£lmer  says,  referring  to  the  constitutional 
provision  before  us,  that  ''this  applies  not 
only  to  officers  whose  election  is  provided 
-for  by  the  constitution,  but  to  all  'who  are 
or  may  be  elected  by  virtue  of  an  act  of  the 
legislature.**  The  class  of  voters  at  official 
•lections  being  thus  defined  by  the  constitu- 1 


tion«  it  is  not  competent  for  the  leglslatuio 
either  to  enlarge  or  to  diminish  such  class. 
The  authorities,  it  it  believed,  are  unanimooi 
to  this  effect.  Cooley,  Const  Lim.  64.  Tha 
provision,  therefore,  in  the  presentlstatute, 
authorizing  the  election  in  controversy  by 
the  resident  freeholders  of  the  district,  is  a 
palpable  alteration  of  the  constitutional 
scheme,  and  the  proceedings  under  it  are 
consequently  invfUid.  Judraent  of  ouster 
must  pass  against  the  defendant 

Before  closing,  it  is  pjroper  to  say  that  tho 
general  purpose  that  this  statute  is  designed 
to  effect  has  not  been  considered  with  re- 
spect to  its  legal  feasibility.  The  attempt 
here  is  to  lodge  in  the  class  of  freeholders 
the  exclusive  right  to  lay  out  and  repair  the 
public  highways,  and  to  raise  and  expc^ 
the  appropriate  revenues.  It  is  founded  in  a 
claim  that  the  legislature  has  an  unlimited 
power  to  establish  in  a  few  persons  the  ad* 
ministration  of  a  branch  of  government,  to 
the  exclusion  of  the  many.  Such  a  preroga- 
tive would  seem  to  have  no  limits,  lor,  if  it 
can  be  conferred  on  citizens  owning  freeholds, 
it  can,  at  the  will  of  the  lawmaker,  be  given 
to  nonfreeholders,  or  to  the  class  who  are 
without  property,  real  or  personal.  But  the 
sublect  is  referred  to  only  for  the  purpose  of 
saying  that  it  is  one  of  ^reat  importance,  and 
that  ft  has  not  been  discussed  by  counsel, 
and  has  consequently  not  been  considered  by 
the  court.  Tne  title  of  the  relator  has  not 
been,  and  could  not  be,  put  in  issue  by  these 
proceedings,  which  are  not  on  the  part  of  ttie 
attorney-  general . 

The  d^endant  Tuu  no  tUUt  and  jndgmeni 
muit  pan  against  him. 
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^1  •  That  part  of  section  8  of  artido  5  of 
tfie  Ckmstitotion  of  this  state*  as 
ameiided  in  ISC?*  which  reads:  **No  person 
who  has  ever  voluDtarlly  borne  arms  airainst  the 
iroverament  of  the  United  States,  or  In  any  man- 
ner voluntarily  aided  or  abetted  in  the  attempted 
overthrow  of  said  government,  exoept  all  per- 
60D8  who  have  been  honorably  difloharged  from 
the  military  service  of  the  United  States  since 
the  first  day  of  April  A.D.  1861,  provided,  that 
they  have  served  one  year  or  more  therelo,  shall 
be  qualified  to  vote  or  hold  offioe  in  this  state 
until  such  disability  shall  be  removed  by  a  law 
passed  by  a  vote  of  two  thirds  of  all  the  members 
of  both  branohes  of  the  lefrlslature /*— does  not 
eonfllot  with  sections  10,  article  1,  of  the  Constitu- 
tion of  the  United  States,  aud  Is  a  valid  ooustitu- 
tional  provision. 

♦Headnotes  by  axiUDt,  j; 

Koxa— As  to  how  far  the  rlffbt  of  suffraire  Is 
absolute,  see  the  noU  to  tlie  case  immediately  pre- 
eedinff  this  one. 

16L.ICA. 


8,  Where  the'eleetlonoflleers  of  a  town- 
ship were  Itamished  by  the  eonnty 
elerk  with  oJBeial  ballots  printed  on  whits 
paper,  and  also  with  sample  ballots  printed  oe 
colored  paper«  in  a  separate  paokage.  and  where 
by  mistake  the  sample  ballots  were  used  by  all 
the  voters  of  that  township,  and  the  ofllcial  ballots 
on  white  paper  were  all  returned  unused  toy  the 
Judges  of  election,  and  the  election  in  such  town- 
ship was  conducted  regularly  hi  every  other  r^ 
speot,  and  the  ballots  used  by  the  electors  of  all 
piolitical  parties  were  of  the  same  color,— field* 
that  such  ballots  were  rightly  coonted. 

(Jnnct,  IBM.) 

MOTION  by  defendant  to  strike  oat  poiw 
tions  of  a  petition  for  quo  warranto  to 
tiT  the  title  of  defendant  to  the  office  of  sheriif 
of  Barber  County.    Sustained  in  pairU 

The  facts  are  stated  in  ibe  opinion. 

Meitr9,  Martin  *  McNeal  and  Frank 
Doster,  for  defendant,  in  support  of  motion: 

Treason  shall  consist  only  in  levying  war 
against  the  state,  adhering  to  its  enemies*  or 
giving  them  aid  and  oomforL 

Bill  of  Rights,  8  18. 

Treason  against  the  United  States  shall  ooa* 
fiat  only  in  levying  war  against  Uiem  or  td* 


See  also  29  L.  R.  A.  834;  35  L.  R.  A.  238. 
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fiering  to  their  enemiei,  ^Ting  them  aid  and 
HX>mfoTt. 

U.  S.  Const  art  8,  §  8,  par.  18. 

If  a  man  has  voluntarily  borne  arms  against 
the  government  of  the  United  States,  or  volan- 
tarily  aided  or  abetteil  in  the  attempted  over- 
throw of  said  government  has  he  not  heen 
.^ilty  of  the  oJfence  of  treason  f 

Buber  v.  RHly,  58  Pa.  112. 

To  deprive  a  man  of  the  right  to  vote  or  hold 
-office  by  bill  of  attainder,  is  punishment 

Cummingt  v.  Missouri,  71  U.  S.  883,  18  L. 
^.  865;  Qoteheus  v.  Matheton,  68  Barb.  153. 

So,  then,  if  we  consider  the  bill  of  rights  of 
•our  own  state  and  the  Constitution  of  the 
United  States,  and  give  to  the  words  used  in 
-our  constitution,  In  section  3  of  article  5,  their 
usual  sieniflcation,  we  must  conclude  that  to 
•disftninchise  for  voluntarily  bearing  arms 
«gainst  the  government  of  the  United  States  is 
•  punishment  inflicted  for  the  commission  of  a 
'Cnme. 

The  persons  disfranchised  under  this  section 
are  not  disfranchised  on  account  of  any  offense 
-committed  against  the  government  of  the  state 
-of  Kansas  or  the  people  of  this  state. 

Every  criminal  proeecution  must  charge  the 
offense  to  have  been  committed  against  the 
sovereign  whose  courts  sit  in  ludgment  upon 
the  offender  and  whose  executive  may  pardon 
liim. 

1  Kent  Com.  18th  ed.  g  408. 

The  man  who  has  voluntarily  borne  arms 
«gainst  the  government  of  the  United  States  is 
answerable  for  his  offense  to  the  government  of 
the  United  States. 

Boss  V.  8(aU,  56  Oa.  103,  81  Am.  Rep.  878; 
J^rivett  V.  Stevens,  85  Kan.  376. 

Subjecting  a  man  to  disfranchisement  in  a 
^uo  warranto  proceeding  is  depriving  him  of 
a  right  without  due  process  of  law. 

State  V.  Whisner,  85  Kan.  277;  ffurtado  v. 
Cblifomia,   110  U.    S.    516,  38  L.  ed.  383; 
Walker  v.  Sauvinet,  03  U.  S.  90,  98,  38  L.  ed. 
•€78,  679. 

Yet  this  court  in  this  proceeding,  under  sec- 
^on  3  of  article  5  of  the  Constitution,  passes 
Judgment  of  disfranchisement  and  finds  these 
-men  guilty  of  the  high  crime  of  treason  with- 
-out  notice  that  they  are  to  be  tried,  without 
the  privilege  of  being  present  in  court  in  per- 
flon  or  of  having  the  benefit  of  counsel  in  their 
behalf. 

It  is  a  bill  of  attainder.  Bills  of  attain- 
der are  laws  enacted  which  for  a  past  of- 
fense, stain  or  taint  the  persons  against  whom 
they  are  enacted,  by  a  forfeiture  of  their  civil 
or  political  rights,  without  the  right  of  trial 
\fj  Jury  indue  form  of  law. 

Oummings  v.  Missouri,  71  TJ.  8.  4  Wall.  883, 
18  L.  ed.  865;  Cooley,  Const  Lim.  815. 

The  people  have  no  more  i)ower  to  put  a  bill 
of  attainder  into  the  constitution  of  their  state 
than  the  legislature  would  have  to  enact  one 
into  law. 

ShreMpartr.  (Me,  139  U.  8.  86,  83  L.  ed. 
4»9;    Colder  Iv.  BuU,  8  U.  a  8  Dall.  886, 
1 L.  ed.  648;  Bison  ▼.  msrr,  84  Ark.  161,  87 
Am.  Dec.  63. 

The  provisions  of  our  statute  relating  to  the 
preparation  of  the  ballot,  from  the  time  it  is 
firepared  for  the  printer  by  the  county  derk 
^mm  it  reaches  the  voter,  are  mandatory  only 
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as  to  the  election  olBcerf,  and  directory  merely 
as  to  the  voter.  In  oth«r  words,  the  voter  can- 
not be  disfranchised  by  any  mere  mistake  of 
the  election  officers. 

Bowers  v.  Smith,  16  L.  R.  A.  764,  111  Mo. 
45;  State  v.  Saxon.  18  L.  R.  A.  731,  80  Fla. 
ee6;J3taU  v.  Van  Oanvp,  86  Neb.  9,  91;  Pe(^ 
V.  Onondaga  OoutUy  Canvassers,  14  L.  R.  A. 
634,  139  N.  T.  895;  State  v.  BusseU,  15  L.  R. 
A.  740,  84  Neb.  116;  Undstrom  v.  Manistee 
County  Cantassers,  19  L.  R.  A.  171,  94  Mich. 
467;  McCrary.  Elections,  804;  De  Berry  ▼. 
Mc/tolson,  103  N.  C.  465;  AUen  v.  Olynn,  16 
L.  R.  A.  748, 17  Colo.  888;  State  v.  Walsh,  17 
L.  R.  A.  864,  63  Conn.  360;  ParvinY.  Wimberg, 

15  L.  R.  A.  775,  180  Ind.  561;  Bowers  v.  SmiA, 

16  L.  R  A.  754.  Ill  Mo.  45;  Kirk  v.  Bhoads, 
46Cal.  898;  Wildman  y.  Anderson,  17  Kan. 
844. 

Messrs.  E.  Sample  and  Chester  I.  Loiiif» 
for  plaintiff,  contra: 

The  right  of  suffrage  is  not  a  natural  right, 
nor  is  it  an  absolute,  unqualified  personal 
right  It  is  a  right  derived  in  this  country 
from  constitutions  and  statutes.  It  is  regulated 
by  the  states,  and  their  power  to  fix  the  quali- 
fications of  voters  is  limited  only  by  the  pro- 
visions of  the  15th  Amendment  to  the  Con- 
stitution, which  forbids  any  distinction  on  ac- 
count of  ''race,  color,  or  previous  condition  of 
servitude.** 

McCrary,  Elections,  g  8;  Unitsd  States  v. 
Oruikshank,  93  U.  S.  643,  88  L.  ed.  688;  United 
States  V.  Reese,  93  U.  8.  314.  38  L  ed.  668;  & 
parte  Tarbrough,  110  U.  8.  651.  38  L.  ed.  374; 
Minora.  Bamersett,  88  U.  8.  31  Wall.  163,  33 
L.  ed.  637;  ^ne  v.  Smith,  159  Mass.  418; 
Sproule  y.  Fredericks,  69  Miss.  898;  United 
States  V.  Anthony,  11  Blatchf.  300;  BMr  v. 
Ridgtly,  41  Mo.  68, 97  Am.  Dec.  348. 

In  Bureh  v.  Van  Sam,  3  Conff.  Elect  Gas. 
305,  it  was  held  that  the  principle  of  the  case, 
Cvmmings  v.  Missouri,  71  U.  S.  883,  18  L.  ed. 
865,  holding  that  the  provisions  of  the  Mis- 
souri constitution  forbidding  persons  from  en- 
gaging in  certain  avocations  were  void,  did  not 
apoly  to  suffrage. 

It  would  be  quite  competent  for  the  sovereign 
power  to  declare  that  no  one  but  a  married 
person  shall  be  entitled  to  vote;  and  in  that 
event  the  election  officers  would  be  authorized 
to  determine  for  that  occasion,  in  case  of 
question  in  any  instance,  upon  the  fact  of  mar- 
riage as  a  continuing  status. 

Murphy  V.  Ramsey,  114  U.  8^  16,  39  L.  ed. 
47. 

The  words  **ex  poet  faeto,^  have  a  definite 
"technical  signification,  sanctioned  by  long  us- 
age. An  ex  post  facto  law  is  defined  to  oe  a 
law  whereby  an  act  is  declared  to  be  a  crime, 
and  made  punishable  as  such  when  it  was  not 
a  crime  when  done,  or  whereby  the  act  of  h 
crime  is  aggravated  in  enormity  or  punish- 
ment 

Oreen  t.  S?tumway,  89  N.  Y.  418,  citing 
Colder  v.  Bul(,  dV.  a  8DaU.  886, 1 L.  ed.  648, 
Fletcher  v.  Peck,  10  0.  8.  OCranch,  188, 8L.  ed. 
178;  1  Kent,  Com.  460;  Watson  v.  Mercer,  88  U. 
8.  8  Pet.  109,  110,  8  L.  ed.  884,  885;  (hden  v. 
Saunders,  36  U.  8.  13  Wheat  366,  6  L.  ed. 
634;  Satterlee  v.  Matthewson,  87  U.  8.  3  ?et 
880,  7  L.  ed.  468;  KHng  ▼.  Missouri,  107  U. 
8.  d81,37L.ed.606. 
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It  is  Dot  a  puDlshment  to  deprive  a  person 
of  the  right  of  suffrage  after  it  has  ODce  been 
granted. 

Coolcy.  Const.  Lim.  §  689;  Anderson  ▼. 
Baker,  &  Md.  581;  Blair  y.  Btdgelff,  41  Mo.  68, 
97  Am.  Dec.  248;  Shepherd  t.  Grimmett,  2 
Idaho,  1128;  Dent  v.  Wett  Yvrginia,  129 17.  8. 
114,  82  L.  ed.  628. 

The  provisions  of  section  14^  chapter  78,  of 
the  Session  Laws  of  1898,  in  regard  to  the 
official  ballot,  are  mandatory,  and  if  not  fol- 
lowed, the  ballots  cannot  be  counted. 

FUzpatfriek  v.  Odfhart,  7  Elan.  85;  Janei  t. 
State,  1  Kan.  278;  Sfiavmee  County  Comre.  y. 
Garter,  2  Ean.  115;  6  ^m.  &  Eng.  Ency- 
clop.  Law,  p.  848;  TalcoU  ▼.  PhUbriek,  10  L. 
R  A.  150.  69  Conn.  478;  Parvin  v.  Wimberg, 
16  L.  R  A.  775. 180  Ind.  561;  Kirk  ▼.  Rhoade, 
46  Cal.  899;  People  v.  Onondaga  Countff  Canvaee- 
ere,  14  L.  R  A.  624, 129  N.Y.  895;  Weety.  Rose, 
58  Mo.  850;  Ogleiby  ▼.  Sigman,  58  Miss.  502; 
BeynMs  y.  Snow,  67  Cal.  497;  StaU  y.  MeKiu- 
non,  8  Or.  498;  State  y.  McElroy,  16  L.  R  A. 
278,  44  La.  Ann.  796;  Be  Vote  Marks,  17  R  L 
812;  Eaton  y.  Brown,  17  L.  R.  A«  697,  96  Cal. 
871;  Chamberlin  y.  Hartley,  152  Pa.  544;  State  y. 
Van  damp,  86  Neb.  9, 91;  State  y.  Scarborough, 
110  N.  C.  282;  Dooree  y.  Varnon  (Ey.)  Jane 
18, 1898;  OusicJee  App.  10  L.  R  A.  228, 186 
Pa.  459;  State  y.  Saxon,  18  L.  R  A.  721,  80 
Fla.  660;  State  y.  Connor,  86  Tex.  188; 
Price  y  Lush,  9  L.  R.  A.  467, 10  Mont  61; 
Sego  y.  Stoddard  {Ind,)  22  L.  R  A.  468;  Beelitel 
y.  AUnn  184  Ind.  198;  Be  BaUai  Marke,  18  R 
L — . 

Allent  J,,  deliyered  the  opini<m  of  the 

court: 

This  is  an  original  prooeedine  instituted  in 
this  court  by  O.  C.  Boyd,  as  plaintiff,  to  try 
the  right  to  the  office  of  sheriff  of  Barber 
county.  The  petition  shows  that  at  the  elec- 
tion held  on  the  7th  day  of  November,  1898, 
according  to  the  official  canvass  of  the  votes 
cast,  the  plaintiff  received  608  and  the  de- 
fendant 516  votes.  The  plaintiff  alleges  that 
many  illegal  votes  were  cast  and  counted  for 
the  defendant,  and  that  the  plaintiff  received 
a  majority  of  the  legal  votes.  The  questions 
now  presented  arise  on  a  motion  by  the  de- 
fendant to  strike  out  two  portions  of  the  pe- 
tition, which  it  is  claimed  are  irrelevant 
The  first  is  as  follows :  ''That  the  following 
named  persons  voted  at  the  general  election, 
held  on  the  7th  day  of  November,  1898,  for  the 
defendant,  O.  Mills,  for  sheriff,  in  the  town- 
ships set  opposite  their  respective  names,  they 
not  being  aualitied  electors  at  said  election, 
by  reason  of  section  2,  article  5,  of  the  Consti- 
tution of  the  state  of  Kansas,  each  and  all  of 
them  having  voluntarily  borne  arms  against 
the  government  of  the  United  States,  and  vol- 
untarily aided  and  abetted  in  the  attempted 
overthrow  of  said  government,  and  their  dis- 
abilities have  not  been  removed  by  a  law 
gassed  by  two  thirds  of  all  the  members  of 
oth  branches  of  the  legislature*  of  the  state 
of  Kansas,**  with  a  list  of  names  and  resi- 
dences of  persons  claimed  to  be  disqualified. 
Counsel  for  the  defendant  challenges  the 
validity  of  that  clause  of  the  state  constitu- 
tion w^ich  deprives  persons  who  have  vol- 
untarily borne  arms  against  the  government 
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of  the  United  Stntes  of  the  right  to  yote. 
The  section  in  which  this  provision  occurs  i»* 
section  2  of  article  5.     The  section  originally 
read  as   follows:    ** Section  2.    No    persoA 
under  guardianship,   non  eompoe  menUe,  or 
insane,  shall  be  qualified  to  vote,  nor  any 
person  convicted  of  treason  or  felony  unlee*^ 
restored  to  civil  rights."    In  1867  the  sec- 
tion was  amended,  and  now  reads  as  follows: 
''Section  2.  No  person  under  guardianship, 
non  eompoe  mentis,  or  insane ;  no  person  con- 
victed of  felony   unless  restored   to   civil 
rights ;  no  person  who  has  been  dishonorably^ 
discharged  from  the  service  of  the  United 
States  unless  reinstated ;  no  person  guilty  of 
defrauding  the  government  of  the  United 
States,  or  any  of  the  states  thereof ;  no  per- 
son guilty  of  giving  or  receiving  a  bribe,  or 
offering  to  give  or  receive  a  bnbe,  and  no- 
person  who  has  ever  voluntarily  borne  arms' 
against  the  government  of  the  United  States, 
or  in  any  manner  voluntarily  aided  or  abetted 
in  the  attempted  overthrow  of  said  govern- 
ment, except  all  persons  who  have  been  hon- 
orably discharged  from  the  military  8ervic# 
of  the  United  States  since  the  first  day  of 
April  A.  D.  1861,  provided  that  they  have 
served  one  year  or  more  therein,  shall  be* 
qualified  to  voto,  or  hold  office  in  this  state 
until  such  disabilities  shall  be  removed  by  a. 
law  passed  by  a  yote  of  two  thirds  of  all  the- 
members  of  both  brandies  of  the  legislature.* 
It  is  contended  that  this  section  of  the  consti- 
tution, having  been  passed  after  the  close  ot 
the  war,  is  in  the  nature  of  a  bill  of  at* 
tainder,  imposinir  the  penalty  of  disfranchise- 
ment without  a  trial,  and  is  ex  post  facto  in 
its  operation.     The  leading  cases  cited  a»« 
supporting  this  contention  are  Cutnmings  y. 
Missouri,  71  U.  B.   4  Wall.  277,   18  L.   ed. 
856 ;  and  Ex  parte  Garland,  71  U.  S.  4  Wall. 
888,  18  L.  ed.  866.     The  question  presented 
in  those  cases  was  not  identical  with  the  ona 
in  this.    The  constitution  of  Missouri,  as  re- 
yised  and  amended  in  1865,  provided  a  teat 
oath  by  which  a  person  was  required  to  swear 
that  he  had  never  been  guilty  of  any  man- 
ner of  disloyalty  to  the  government  of  the- 
United  States,  and  that,  after  the  expiration 
of  sixty  days  after  the  taking  effect  of  the 
constitution,  no  person  should  be  permitted, 
to  practice  as  an  attorney  or  counselor  at  law, 
or  oe  competent,  as  a  bishop,  priest,  deacon, 
minister,  elder,  or  other  clergyman  of  any  re- 
ligious persuasion,  to  teach  or  preacli,  unlest' 
such  person  should  have  taken  and  subscribed 
the  prescribed  oath.    Cummings  was  a  Roman 
Catholic  priest,  and  was  prosecuted  for  teach- 
ing and  preaching  without  having  taken  the 
required  oath.     The  Supreme  Court  of  the 
United  States  held  the  provisions  of  the  Mis- 
souri constitution  invalid.    A  similar  ques- 
tion was  presented  under  an  act  of  congress 
in  the  Garland  Case,  which  was  decided  at 
the  same  time.    The  question  in  the  latter 
case  arose  under  an  act  of  congress  prohibit- 
ing any  person  from  being  aomitteid  to  the- 
bar  of  the  courts  of  the  United  States  with- 
out taking  a  similar  oath.    The  court  held 
in  both  these  cases  that  the  requirements  were- 
invalid,  and  were  in  the  nature  of  bills  of 
attainder;  that  they  operated  to  deprive  ttaeBe» 
men  of  the  right  to  earn  a  liyellhood  by  pur» 
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sninx  the  callings  for  which  thej  had  been 
educated ;  thai  the  requirement  of  such  oaths 
in  effect  required  ihem  to  condemn  them- 
selyes,  and  tJiat  the  constitution  of  Missouri 
and  the  act  of  congress,  in  effect,  condemned 
all  persons  as  guilty,  and  prohibited  them 
from  following  their  callings  until  they 
should  establish  their  innocence  by  ezpurga- 
tory  oaths.  The  following  cases  also  are 
cited :  Oreen  v.  Shumtoay,  89  N.  T.  418 ; 
ffuber  Y.  BeUy,  58  Pa.  112 ;  Dent  t.  Weit 
Virmnia,  129  U.  8.  116,  82  L.  ed.  828 ;  BUan 
▼.  fmrr,  24  Ark.  161,  87  Am.  Dec.  62. 

It  is  ably  and  earnestly  argued  in  this  case 
that  to  deprive  a  person  of  the  right  to  vote 
is  a  punishment ;  that  the  right  to  vote  and 
hold  those  offices  which  can  only  be  filled  by 
persons  havinff  the  qualifications  of  electors 
is  a  valuable  rTffht,  and  that  any  law,  whether 
in  the  form  of  legislative  enactment  or  con- 
stitutional provision,  which  is  retroactive  in 
its  operation,  and  takes  away  this  right,  is 
in  its  nature  a  bill  of  attainder,  inflicting 
penalties,  and  that  it  must  be  declared  void 
under  the  Federal  Constitution.  It  is  an- 
swered, however,  that  the  right  to  vote  and 
hold  office  is  not  a  natural  right ;  that  suffrage 
is  nowhere  universal,  but  always  restricted 
by  age,  sex,  and  other  Incidents ;  that  of  ne- 
cessity the  organic  law  must  prescribe  the 
qualifications  of  electors,  and  that  in  doing 
so  the  framers  are  subject  to  absolutely  no 
restrictions,  but  may  confer  or  withhold  the 
right  at  pleasure.  The  question  appears  to 
the  writer  not  free  from  difficulty.  The 
privileges  of  citizenship  are  certainly  es- 
teemed as  of  great  value.  To  be  deprived, of 
them  is  to  suffer  the  infliction  of  an  injury, 
vet  to  say  that  the  people  in  their  organic 
law  may  not  determine  who  shall  participate 
in  the  government  is  to  deny  a  power  uni- 
versally and  necessarily  exercised  by  the 
framers  of  every  constituti on.  For  the  courts 
to  assume  the  function  of  sittinj^  in  judg- 
ment, not  merely  under  the  constitution,  but 
upon  the  constitution  itself,  and  according  to 
their  own  views  declare  what  provisions 'are 
valid  and  what  invalid,  is  a  most  serious 
undertaking ;  vet,  of  course,  provisions  of  the 
constitution  of  the  state,  if  framed  in  viola- 
tion of  an  expressed  prohibition  by  the  Fed- 
eral Constitution,  must  be  held  inoperative. 
In  determining  who  shall  exercise  the  right 
of  suffrage,  may  not  the  people  exclude 
clssses  who  have  shown  themselves  unfaithful 
to  a  public  trust,  or  who  have  en^^aged  in 
hostilities  against  either  the  state  or  federal 
government  ?  Counsel  argues  that  the  offense 
which  is  made  the  ground  of  disfranchise- 
ment is  an  offense  against  the  sovereignty  of 
the  United  States,  not  against  that  of  the 
state  of  Kansas  at  all,  and  that  only  tnat 
sovereignty  against  which  the  offense  has  been 
committed  can  punish  for  the  crime.  This 
qaestion,  however,  is  immaterial  until  it  be 
aetermined  that  the  provision  in  the  consti- 
tution is  in  the  nature  of  a  punishment  for 
crime.  If  it  be  so,  the  provision  would  be 
invalid,  no  matter  whether  the  offense  be 
against  the  state  or  the  United  States,  for  it 
Would  be  ex  post  facto  in  its  operation.  It 
will  be  observed  that  the  original  section  of 
the  oonatitution  disqualified  persons  for  of- 
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fenses   only    after    oonvlcHon,    while    th» 
amended  section  disqualifies   persons  con- 
victed of  felony,  and  also  those  guilty  of  de- 
frauding the  government  or  any  of  the  statea 
thereof,  of  giving  or  receiving  a  bribe,  as- 
well  as  those  who  have  voluntarily  bone 
arms  against  the  government.    In  view  of 
the  fact  tliat  this  provision  has  remained  in 
the  constitution  for  twenty- six  years,  and 
that  at  nearly  every  session  of  the  legislature 
acts  have  been  passed  removing  the  disquali- 
fications of  voters;  that  the  validity  of  the- 
g revision  has  remained  unchallenged,   and' 
as  been  accepted  as  the  organic  law  of  the- 
state  by  the  people  generally,  the  court  cer- 
tainly should  hesitate  to  overturn  that  whiclL 
has  been  so  long  established,    and  so  uni- 
versally recognized.    The  weight  of  author- 
ity, if  not  of  reason,  also  seems  to  sustain, 
the  validity  of  the  constitutional  provision. 
Anderson  v.  Baker,  28  Md.  681 ;  S/iepIierd  v. 
Onmmett,  2  Idaho,  1123;   United  States  v. 
Oruihifiank,  92  U.  8.  642,  28  L.  ed.  688 ;  Eos 
parU  Tarbrough,  110  U.  S.  661,  28  L.  ed.  274; 
Minor  v.  Happersett,  88  U.  8.  21  Wall.  162, 
22  L.  ed.  627 ;  Stone  v.  Smith,  169  Mass.  418 ; 
McCrarv,  Elections,  g  8.    The  only  consti- 
tutional question  we  now  have  to  decide  is. 
whether  the  people  of  the  state  of  Kansas  had 
the  right  to  incorporate  this  provision  in 
their  organic  law,  and  this  question  is  ans- 
wered in  the  affirmative.     A  conviction  for 
treason  under  the  constitution  as  it  stood  be- 
fore the  amendment  would  carry  with  it  the 
loss  of  citizenship.    The  amendment  adds- 
nothing  to  the  punishment   for  the  offense. 
We  have  here  no  requirement  of  test  oaths  to 
consider.    The  character  of  evidence  required 
to  establish  the  disqualification  of   a  voter 
under  this  provision  is  not  now  presented, 
nor  do  we  express  any  opinion  upon  the  sub- 
ject. 

2.  Defendant  also  moves  to  strike  out  the- 
following  portion  of  the  petition:    "That  on 
the  8d  day  of  November,  1898,  F.  A.  Lewis, 
as  clerk  of  Barber  county,  Kansas,  issued  and 
gave  to  S.  T.  Carr,  judge  of  the  election  of 
Deerhead  precinct,  100  official  ballots ;  that 
on  the  8th  day  of  November,  1898,  100  official 
ballots,    unused,    from  Deerhead  precinct, 
were  returned  bv  John  Renfrew ;  that  on  the 
said  8th  day  of  November,  1898,  as  shown  bv 
the  records  in  the  office  of  the  county  clerk 
of  said  Barber  county,  there  were  voted  in 
said  Deerhead  township  20  colored  ballots ; 
that  a  true  and  correct  copy  of  the  record  of 
official  bsllots  issued  for  the  election  held  on 
the  7th  day  of  November,  1898,  for  Deerhead 
township,  as  the  same  appears  in  the  office 
of  the  county  clerk  of  Barber  county,  Kansas, 
is  made  a  part  of  this  petition,  here  referred 
to,  hereto  attached,  ana  marked  'Exhibit  A ;' 
that  on  the  4th  day  of  November,  1898,  the 
county  clerk  of  Barber  county,  Kansas,  took 
a  receipt  from  8.  T.  Carr,  judge  of  electioiL 
of  Deerhead  precinct,   for  100  official  bal- 
lots, a  true  and  correct  copy  of  which  is  at- 
tached to  this  petition,  made  a  part  hereof, 
aud  here  referred  to,  and  marked  *£xhibit  B ;' 
that  on  the  8th  day  of  November,  1898,  the- 
coiinty  clerk  of  Barber  county,  Kansas,  took 
a  receipt  from  John  Renfrew,  of  Deerhead 
voting  precinct,  for  100  ballots,  unused*  and 
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'for  20  colored  ballots,  voted,  which  said  re- 
•ceipt,  as  it  appears  in  the  stub- book  of  the 
•county  clerk  of  Barber  county,  Kansas,  is  in 
the  words  and  ligures  set  forth  in  Exhibit  C, 
which  said  exhibit  is  hereto  attached,  here 
referred  to,  and  made  a  part  of  this  petition. 
The  said  plaintiff  further  says  that  the  re- 
turns of  tne  election  on  tile  in  the  office  of 
the  county  clerk  of  Barber  county,  Kansas, 
on  tho  10th  day  of  November.  1898,  show  that 
no  official  ballots  had  been  voted  in  Deerhead 
precinct,  and  that  ballots  other  than  white 
had  been  voted  in  said  Deerhead  precinct,  and 
•that  ballots  having  distinguishing  colors  and 
marks  thereon  had  been  voted  in  said  Deer- 
iiead  precinct ;  that  no  legal  or  official  ballots 
were  cast  in  Deerhead  precinct  for  any  can- 
didate for  the  office  of  sheriff,  or  other  office, 
-at  the  general  election  held  on  said  7th  day 
-of  JSovember,  1893 ;  that  the  five  votes  cast 
for  O.  0.  Boyd,  and  the  fourteen  votes  cast 
tor  O.  Mills,  shown  by  the  returns  to  have 
•been  cast  in  Deerhead  precinct,  were  illegal 
tind  void,  and  should  not  be  counted,  for  the 
reasons  above  set  forth. "  Section  14,  chapter 
78,  of  the  Laws  of  1893,  known  as  the 
Australian  Ballot  Law,  contains  the  provision 
that  "the  ballots  shall  be  on  plain  white 
paper  through  which  the  printing  or  writ- 
ing cannot  be  read."  Section  15  provides 
that  "ballots  ^all  be  printed  and  in  the  pos- 
session of  the  officers  charged  with  their  dis- 
tribution at  least  five  days  before  the  election 
accompanied  by  exact  copies  of  said  ballots 
printed  on  paper  of  any  color,  other  than 
white,  for  the  inspection  of  candidates  and 
their  agents. "  It  appears  from  the  petition 
that  in  Deerhead  township  the  election  of- 
ficers used  the  sample  ballots,  printed  on 
•colored  paper,  and  returned  all  the  official 
ballots,  which  were  printed  on  white  paper. 
It  is  conceded  that  all  other  ballots  used  in 
Deerhead  township  were  of  the  same  color, 
«nd  the  sole  question  with  reference  to  their 
legality  arises  from  the  color  of  the  paper. 
It  IS  contended  on  behalf  of  the  plaintiff  that 
the  statute  is  mandatory,  and  that  no  ballot 
^An  be  counted  unless  it  conforms  strictly  to 
the  requirements  of  the  law  ;  that  the  court 
Is  not  at  liberty  by  construction  to  do  away 
with  any  of  its  requirements.  In  this  con- 
tention we  think  counsel  for  the  plaintiff  is 
in  the  main  correct,  and  that  the  wholesome 
provisions  of  the  law  are  neither  to  be  dis- 
Teganled  nor  construed  away.  Section  25 
xx)ntains  the  following  provision :  "  If  a  voter 
•marks  more  names  than  there  are  persons  to 
be  elected  to  an  office,  or  fails  to  mark  the 
ballot  as  required  by  other  sections  of  this 
-act,  or  if  for  any  reason  it  is  impossible  to 
■determine  the  voter's  choice,  for  an  office  to  bo 
filled,  his  ballot  shall  not  be  counted  for  such 
office.  No  ballot  without  the  official  indorse- 
ment shall  be  allowed  to  be  deposited  in  the 
ballot  box,  and  none  but  ballots  provided  in 
accordance  with  the  provisions  of  this  act 
-shall  be  counted."  That  the  ballots  in  fact 
used  were  printed  and  furnished  by  the 
^county  clerk,  and  were  in  all  respects  the 
«ame  as  the  official  ballot,  excepting  the  color 
of  the  paper,  is  conceded,  and  it  is  also  oon- 1 
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ceded  that  the  ballots  used  In  the  one  town- 
ship were  uniform  in  color.  Does  this  fact 
operate  to  render  the  election  at  that  Toting 
precinct  a  nullity?  In  considering  the  stat- 
ute, we  are  to  keep  steadily  in  mind  the  evi- 
dent purpose  of  the  legislature  in  its  en- 
actment. It  is  plain  that  among  the  most 
prominent  ends  sought  to  be  attained  was  that 
of  absolute  secrecy.  Any  mark  or  distin- 
guishing feature  on  the  ballots,  which  would 
enable  a  person  other  than  the  voter  himself 
to  identify  the  ballot,  and  find  out  how  the 
elector  hacl  voted,  was  intended  to  be  strictly 
prohibited.  The  case  of  People  v.  Onondaga 
County  Canvassers,  129  N.  T.  895,  14  L.  R. 
A.  624,  is  relied  on.  The  statute  of  New 
York  differs  materially  from  our  own.  The 
law  requires  that  "on  the  back  of  each  ballot 
shall   be  printed   in  type  known  as  great 

§  rimer,  Roman  condensed  capitals,  the  en- 
orsement,  'Official  ballot  for,  *  and  after  the 
word  'for'  shall  follow  the  designation  of  the 
polling  place  for  which  the  ballot  is  pre- 
pared, the  date  of  the  election  and  a  fac 
simile  of  the  signature  of  the  county  cleik ; 
the  ballot  shall  contain  no  caption,  or  other 
indorsement  except  as  in  this  section  pro- 
vided." In  distributing  the  ballots,  those 
printed  for  the  Republican  party  were  trans- 
posed, so  that  the  votes  indorsed  with  the 
number  of  the  first  district  in  certain  towns 
were  sent  to  the  second,  and  those  with  the 
second  to  the  first,  and  such  transpositions 
occurred  in  four  towns,  and  at  nine  election 
precincts.  The  29th  section  of  the  New  York 
act  provided:  ''No  inspector  of  election 
shall  deposit  in  the  ballot  box  on  election  day 
any  ballot  which  is  not  properly  indorsed  and 
numbered,  except  in  the  cases  provided  for  in 
section  21  of  this  Act,  nor  shall  any  inspector 
of  election  deposit  in  the  ballot  box,  or 
permit  any  other  person  to  dej^it  therein  on 
election  day  any  ballot  that  is  torn,  or  that 
has  any  other  distinguishing  mark  on  the  out- 
side thereof."  It  seems  that  separate  tickets 
are  printed  there  for  each  political  party, 
instead  of  printing  all  the  names  on  one 
ballot.  In  deciding  the  case,  the  court  lays 
much  stress  on  the  fact  that  the  Republican 
ballots,  being  indorsed  with^tbe  wrong  num- 
ber, had  distinguishing  marks  by  which  they 
could  be  identified,  and  that  the  secrecy  of 
the  ballot  was  thereby  destroyed,  and  also  on 
the  positive  requirements  of  the  law  that  no 
ballot  should  be  deposited  ^unless  properly 
indorsed  and  numbered.  In  the  case  of  State 
V.  McKinnon,  8  Or.  498,  a  ballot  was  re- 
jected, written  on  colored  paper,  the  law 
requiring  it  to  be  on  plain  white  paper.  We 
should  have  no  hesitancy  in  saying  that  a 
single  ballot  printed  on  colored  paper,  where 
the  official  ballots  printed  on  white  paper 
were  being  used  by  other  electors,  could  not 
be  counted.  In  that  case  it  would  be  plain 
that  the  object  of  the  law  was  contravened. 
We  have  examined  the  numerous  cases  cited 
by  counsel  for  the  plaintiff,  and  from  them 
deduce  two  rules,  which  seem  to  be  steadily 
adhered  to  by  the  courts:  (1)  That  under 
laws  similar  to  our  own,  designed  to  preserve 
the  secrecy  of  the  ballot*  any  oiark  or  dia- 
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^inguislifog  feature  apparent  on  the  ballot 
Tenders  it  void.  (2)  Waere  the  law  is  ex- 
plicit in  prohibitin  tiie  counting  of  any 
uallot  which  does  net  conform  to  the  require- 
4nent8  of  the  statu ic,  chat  the  courts  will  en- 
force the  law  as  it  ixals,  without  interposing 
their  own  judgmeot  as  to  the  reasonableness 
or  unreasonableoeas  of  the  requirements.  It 
will  be  observed  that  the  law  nowhere  ex- 
plicitly provides  that  a  ballot  printed  on 
paper  of  a  color  other  than  white  shall  not 
be  counted.  The  only  clause  which  could  be 
lield  to  imply  such  a  provision  is  that  "  none 
but  ballots  provided  in  accordance  with  the 
provisions  of  this  act  shall  be  counted. ** 
Among  tlie  requirements  of  the  act,  which 
Are  very  minute,  is  one  that  the  official  bal- 
lots shall  be  put  up  in  separate  lots,  packages 
of  fifty  ballots  each,  with  certain  marks  on  the 
outside.  Will  it  be  contended  tliat  an  error 
in  Gountiag  the  ballots  within  any  package, 
or  in  marking  or  addressing  the  package  in- 
tended for  any  person,  would  vitiate  the  elec- 
tion? The  dJpiirrure  from  the  law  in  matters 
which  the  legislature  has  not  declared  of 
▼ital  importance  must  be  substantial  in  order 
to  Titiate  the  ballots.  This  appears  to  be 
the  general  current  of  all  the  authorities.  In 
Batoer*  v.  8miih,  111  Mo.  61.  18  L.  It  A. 
754.  it  is  said :  ''If  the  law  itself  declares  a 
specified  irregularity  to  be  fatal,  the  courts 
will  follow  that  command,  irrespective  of 
their  Tiews  of  the  importance  of  the  require- 
ment. In  the  absence  of  such  declarations, 
the  Judiciary  endeavor  as  best  they  may  to 
discern  whether  the  deviation  from  the  pre- 
scribed forms  of  law  had  or  had  not  so  vital 
«n  influence  as  to  prevent  a  full  and  fi«e  ex- 
pression of  the  popular  will.  If  it  had.  the 
irregularity  is  held  to  vitiate  the  entire  re- 
turn ;  otherwise,  it  is  considered  immaterial. 
In  StaU  V.  Bu9aeU,  84  Neb.  116,  15  L.  R.  A 
740,  it  was  held :  "  The  provisions  in  section 
130  of  the  Code,  approved  March  4,  1891, 
known  as  the  Australian  ballot  law,  for  the 
marking  of  ballots  with  ink,  is  directory 
only,  for  ballots  in  other  respects  regular 
will,  in  the  absence  of  fraud,  be  counted, 
althouffh  marked  with  a  pencil."  Under  the 
Indiana  Election  Law  of  1880.  the  poll  clerks 
were  required  to  write  their  initials  in  ink 
in  the  lower  left-hand  corner  on  the  back  of 
«ach  ballot.    In  one  precinct,  clerks,  by  an 


honest  mistake,  put  the  iodorRcment  In  tha 
lower  right-hand  corner  on  all  the  ballots, 
and  it  was  held  in  the  case  of  Partin  v. 
Wimberg,  180  Ind.  561.  15  L.  R.  A.  775,  that 
the  ballots  were  properly  counted.  We  have 
not  overlooked  the  case  of  Talcott  v.  Philbtiek, 
59  Conn.  472,  10  L.  R.  A.  150,  cited  byplain- 
tiff*s  counsel,  with  the  reasoning  in  which 
we  are  not  satisfied.  A  distinction  also  was 
made  by  the  supreme  court  of  Michigan  in 
the  case  of  Lindstrom  v.  Manutse  County  Car^ 
vassers,  94  Mich.  467,  19  L.  R.  A.  171,  be- 
tween  those  errors  or  mistakes  of  officials 
which  would  have  the  effect  to  disfranchise 
a  class  of  voters  and  a  disregard  of  the  pro- 
visions of  the  law  by  the  electors  themselves. 
Without  proceed inj^  to  review  at  greater 
length  the  autliorities  cited  by  counsel  on 
both  sides  of  the  question,  we  conclude  that 
the  mere  fact  that  the  paper  on  which  all  of 
the  ballots  used  in  one  election  district  was 
of  a  color  other  than  white,  where  the  ballots 
were  not  only  printed  by  the  authorities  des- 
ignated by  law.  and  by  them  furnished  to  the 
judges  of  election,  but  were  furnished  by  the 
udges  to  the  voters,  and  were  the  only  bal- 
ols  furnished  to  or  used  by  any  voter  at  that 
voting  place,  is  not  sufficient  to  prevent  the 
counting  of  the  votes.  The  secrecy  of  the 
ballot  has  been  in  no  wise  impaired;  the 
voters  themselves  have  manifested  no  disposi- 
tion to  disregard  the  law  and  it  may  be  fairly 
inferred  that  the  use  of  the  colored  ballots 
was  an  honest  mistake  on  the  part  of  the 

Judges  of  the  election.  Had  a  part  of  the  bal* 
ots  been  white,  and  a  part  colored,  so  as  to 
afford  some  grounds  for  identification  of  the 
votes  cast  by  the  individual  electors,  a  differ- 
ent question  would  be  presented.  We  reach 
the  conclusion,  that  the  law  has  not  been  sub- 
stantially infringed  because  we  are  unable  to 
see  how  the  purpose  of  the  act  can  have  been 
impaired  in  auv  degree  by  the  mistake  made 
in  using  Uie  colorea  ballots.  By  this  decis- 
ion we  do  not  intend  to  say  that  any  of  the 
provisions  of  the  law  may  be  disregarded, 
or  that  any  officer  may  escape  liability  to 
punishment  for  violating  any  of  its  provis- 
ions. 

ThsflrH  part  cf  the  motion  mil  be  overruldd, 
and  tM  last  part  ttiU  be  svstainetL 

All  the  Justices  concur* 
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Mards  E.  ROGERS 
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KENNEBEC  STEAMBOAT  CO. 
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Me.. 


.) 


1*  A  person  iajmred  bjr  the  alippliif:  of 
a  gwuk^  p^^— '■•  wbile  attempting  to  crov  it  In 
eoterlDff  a  steamer  to  take  pasBSge  Is  to  be  re- 
carded  as  a  passeoffer. 

IL  A  person  trmveUng  with  a  friend  bjr 


InTltartiont  knowing  that  thej  were  gobur  on 
a  pasB  held  by  the  latter,  altbouirh  not  seeinff  the 
pass  or  knowlnar  Its  contents,  is  bound  by  a  con- 
dition thereon  that  the  passengeis  travelioff  up- 
on It  assumed  all  risks  of  injury. 

8.  A  condition  in  a  freo  pass  that  the  pas- 
senger will  assume  all  risks  of  penonal  Injury  is 
not  against  pubUo  polioj. 


(February  21, 189L) 


N0TS.->A8  to  notice  to  paneoger  of  conditions 
•on  tloketi  see  note  to  Potter  v.  Tbe  Majestto  (U.  8. 
C  a  N.  T.)  88  L.  a  A  7«L 
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As  to  the  rights  of  a  person  traveling  on  a 
see  note  to  Mnldoon  v.-fieattie  Olty  B.  Ck».  (WasiU 
0L.B.ATM. 
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EXCEPTIONS  by  def eodant  to  ruling  of  the 
Supreme  Judicial  Court  for  Cumberlaud 
County  made  duriue  the  trial  of  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  resulted  from  defen- 
dant's negligence  which  resulted  in  a  verdict 
in  plaintiff's  favor,  and  motion  for  new  trial  on 
such  action.    Erceptwn$  sttsMned. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr,  Weston  Thompsont  for  plaintiff: 

Plaintiff  at  the  time  oi  injury  was  passenger 
for  hire.  Such  carrier  owes  to  such  passenger 
*'the  strictest  care  consistent  with  reasonable 
performance  of  contract  of  tranaporation." 

KnigM  v.  Portland,  8.  dt  P,  R.  Go,  66  Me. 
284,  96  Am.  Dec.  449;  Warrens,  Fitehtmrg  B, 
Co,  8  Allen,  288.  85  Am.  Dec.  700. 

"Most  exact  care  and  diligence." 

McElroy  v.  Nashua  d  L,  B  Carp,  4  Cush. 
400,  60  Am.  Dec.  794;  Peters  v.  Rylands,  20 
Pa.  497,  59  Am.  Dec.  746. 

Utmost  care  consistont  with  the  nature  and 
extent  of  carrier's  business. 

Simmons  v.  JVeto  Bedford,  V,  AN.  8.  B.  Co. 
97  Mass.  861,  98  Am.  Dec.  99;  MoielandY, 
Boston  d  P.  B.  Carp.  141  Mass.  81. 

Extraordinary  vigilance  aided  by  highest 
•kill. 

Inga^ls  v.  BWs,  9  Met.  3,  48  Am.  Dec.  855; 
The  **New  WarUf*  v.  Ki'ng,  57  U.  8.  16  How. 
469,  14  L.  ed.  1019:  Indianapolis  4b  St.  L.  B. 
Cov.  Eorst,  98  U.  8.  291,  28Ii.  ed.  898:P<?ww- 
eyhania  Co.  v.  Boy,  102  U.  8.  461,  25  L.  ed. 
141;  Lfslis  V.  Wabash,  St.  L.  d  P.  B.  Co.  88 
Mo.  50;  Missouri  Pae.  B.  Co,  v.  Jarrard,  65 
Tex.  560. 

Utmost  diligence  and' care  of  very  cautious 
persons. 

Stockton  v.  Frey,  4  Gill,  406,  45  Am.  Dec. 
188;  GtUentDater  v.  Madison  d  I.  B.  Co.  5  Ind. 
889,  61  Am.  Dec.  101;  Farish  y.  Beigle,  11 
Gralt.  697,  62  Am.  Dec.  666;  Galena  d  C.  U. 
B.  Co.  V.  Fay,  16  IlL  558,  63  Am.  Dec.  828; 
Hegeman  v.  Western  B.  Corp.  18  N.  Y.  9.  64 
Am.  Dec.  520,  and  note;  Mad  Biver  dt  L.E.B. 
Co.  V.  Barber,  6  Ohio  St.  541,  67  Am.  Dec 
812;  Tuller  v.  Talbot,  23111.  857,  76  Am.  Dec. 
695;  Nashville  &  G.  R.  Co.  v.  Elliott,  1  Coldw. 
611,  78  Am.  Dec.  506;  State  v.  Baltimore  dh  0. 
B.  Co.  24  Md.  84,  87  Am.  Dec.  600:  Baltimore 
db  0.  B.  Co.  V.  h'reinig,  25  Md.  878,  90  Am. 
Dec.  49;  Bnelsenlamp  v.  Citizens  B.  Co.  87 
Mo.  537,  90  Am.  Dec.  899:  Taylor  v.  Grand 
Trunk  B.  Co.  48  N.  H.  804,  2  Am.  Rep.  229; 
Toledo,  W.  d  W.  B.  Go.  v.  Baddeley,  54  111.  19. 
6  Am.  Rep.  71;  God^ard  v.  Grand  Trunk  B. 
Co.  of  Canada,  57  Me.  202,  2  Am.  Rep.  89; 
Angell.  Carr.  534,  536,  539,  610. 

Any  negligence  is  "gross." 

Edwards  T.  Lord,  49  Me.  281. 

And  carrier  is  liable  for  "any  negligence, 
however  slight,  if  the  strictest  care  and  pre- 
caution reasonably  within  the  carrier'a  power 
would  have  prevented  the  injury. 

Knight  v.  Portland,  8.  d  P.  B,  Co.  66  Me. 
284,  96  Am.  Dec.  449:  Baltimore  d  0.  B.  Co. 
V.  Breinig,  supra;  Eaton  v.  Boston  d  L.  B. 
Co.  11  Allen.  604,  87  Am.  Dec.  780. 

For  '*the  slightest  neglect  against  which 
human  prudence  and  foresight  may  guard." 

laing  v.  Colder,  8  Pa.  479, 49  Am.  Dec.  688. 

For  "any  defect  which  might  have  been  di»> 
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covered  by  the  most  careful  and  thorough  ex- 
amination.' 

IngaUs  t.  Billi,  9  Met.  1, 48  Am.  Dec  855. 

Care  which  defendant  owed  to  plaintiff  in- 
cluded, of  course,  responsibility  for  omissions* 
and  commissions  of  its  servants. 

Cases  cited  above,  and  Goddard  v.  Grand" 
Trunk  B.  Co,  cf  Canada,  supra;  Hanson  v. 
European  d  N.  A.  R  Co.  eH  Me.  84,  16  Am. 
Rep.  404;  Gillenwater  v.  Madison  d  I.  B.  Co, 
6  Ind.  889,  61  Am.  Dec.  101;  Tuller  v.  TalM, 
28  III.  857, 76  Am.  Dec  695. 

Obligation  included  construction  and  man* 
agement  of  the  gangplank,which  was  a neces> 
sary  * 'subsidiary  arrangement." 

Knight  V.  Portland,  8.  d  P.  B.  Co.  supra;^ 
Tobin  V.  Portland,  8.  d  P.  B.  Co.  69  Me.  188^. 
8  Am.  Rep.  415;  McElroy  v.  Nashua  d  L.  B^ 
Corp.  4  Cush.  400,  50  Am.  Dec.  794;  Dodge  v. 
Bo»ton  d  B.  8.  8.  Co.  2  L.  R.  A.  88, 148  Mass. 
207:  Hegeman  v.  Western  B.  Corp.  13  N.  Y.  9» 
64  Am.  Dec.  521,  note;  Warren y.  Fitehburg  R 
Co.  8  Allen.  227,  86  Am.  Dec.  700;  LobdeU  v. 
Bullitt,  18 La.  348, 88  Am.  Dec  567;  McDonald 
V.  Chicago  d  N.  W.  B.  Go.  26  Iowa,  124,  9ft 
Am.  Dec.  114;  Pennsylvania  Co.  v.  Bn^,  lOa 
U.  S.  461,  25  li.  ed.  141;  Mordand  v.  Boston  dr 
P.  R  Corp.  141  Mass.  81;  Pennsylvania  Co.  v. 
Marion,  104  Ind.  239. 

Degree  of  care  required  la  "proportioned  to- 
the  loss  or  injurv  arising  or  likely  to  arlse» 
from  negligence. 

Edwards  v.  Lord,  supra;  BaUimors  dO.  B. 
Co.  V.  Breinig,  26  Md.  878,  90  Am.  Dec  49. 

At  time  of  receiving  injury.plaintiff  intended 
and  was  able  to  comply  with  all  proper 
rules  of  the  carrier.  She  intended,  if  required, 
when  facts  should  be  disclosed  to  defendant'a- 
ticket  agent,  or  if  ahe  should  find  the  alleged 
pass  unacceptable,  to  pay  her  fare.  She  bad 
not  seen  or  accepted  any  pass,  but  supposed 
that  Miss  Niles  had  one  that  would  cany  her. 

She  had  not  reached  the  place  provided  by 
defendant  for  receiving  fares,  or  the  carrier'*- 
agent  who  might  decide  upon  the  scope  or 
validity  of  the  pass,  and  was  on  the  way  to 
that  place  and  agent  by  the  means  of  accesa 
provided  by  the  carrier. 

Plaintiff  was  a  passenger  for  hire  when  in- 
jured. 

Harris  .v.  Stevens,  81  Vt.  79,  73  Am.  Dec 
887. 

Presumption,  as  well  as  proof,  la  that  plain- 
tiff was  rigbifully  on  the  plank. 

Pennsylvania  B.  Co.  v.  Books,  67  Pa.  839,  9^ 
Am.  Dec.  229. 

If  she  had  gone  there  only  "to  speed  the 
parting  guest  defendant  would  have  been 
liable. 

GillisY.  Pennsylvania  B.  Co.  69  Pa.  129,  9a 
Am.  Dec.  817;  Keefe  v.  Boston  d  A.  R  Co. 
142  Mass.  251;  Barretts.  Black,  56  Me.  498, 9^- 
Am.  Dec  497;  Tobin  v.  Portland.  8.  dP.  B.Co. 
59  Me.  183,  8  Am.  Rep.  416;  Weisenberg  Y. 
Appleton,  26  Wis.  56, 7  Am.  Rep.  39,  and  noter 
Hegeman  v.  Western  R  Corp.  18  N.  Y.  9,  64 
Am.  Dec.  524. 

Defendant  was  liable.  Irrespective  of  its  car- 
riership,  by  virtue  of  "that  pervading  prindpl^ 
of  sodal  duty,  'sie  utere  tuo^*  etc" 

See  also  mad  River  d  L.B.  R  Oo.Y.  BarieTp. 
5  Ohio  St  541, 67  Am.  Dec  812;  State  t.  BaUf- 
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m&re  dO,RCh.%i  Md.  84,  87  Am.  Dec.  600; 
BaUifMre  A  0,  B,  Co.  t.  Breinig,  25  Md.  878, 
*S0  Am.  Dec.  49;  Knight  ▼.  ParUand^  6.  d  P.  £• 
(h,  56  Me.  244,  96  Am.  Dea  449;  BenneU  y. 
Zouiiviae  d  y.  B,  Ob.  102  U.  8.  677,  26  L.  ed. 
tB85:  BarrUt  t.  Black,  66  Me.  605, 96  Am.  Dee. 
497. 

Whether  defendant  was  gnUty  of  negligence, 
was  partly  question  of  fact. 

BaUimare  dO.  B,  Co.  y.  Breinig,  iupra; 
Bonier  y.  Boston  d  A,  R  Oo.  141  Mass.  10; 
Warren  Y.  FiUhburgB.  Oo,  8  Alien,  227,85 
.  Am.Dec.  700;  Le  Barron  y.  JSaei  Boston  Fifty 
Co.  11  Allen,  812, 87  Am.  Dec.  717;  Whedoek  y. 
BoeUm  dA.B.  Co.  105  Mass.  208;  Oalen  d  0. 
U.  B.  Co.  y.  Tarwood,  17  DL  509,  65  Am.  Dec. 
«62. 

The  Jury  found  the  defendant  eniltj.  It  is 
sot  denied  that  the  plank  fell  and  that  plain - 
Hif  was  injured  thereby.    These  facts  make 

Srima  fade  case  of  negligence  against  defen- 
an^  and  cast  burden  on  it  to  show  its  due 
care. 

Farieh  y.  22^20,  11  Gratt.  697,  62  Am.  Dec. 
•666,  and  note;  Zemp  y.  WUmingUm  d  M.  B. 
Co.  9  Rich.  L.  84,  64  Am.  Dec.  768;  Galena  d 
C.  U.  B.  Co.  y.  Tarwood^  wipra;  Bowen  y.  New 
Ttn-k  Cent.  B.  Oo.  18  N.  T.  408,  72  Am.  Dec. 
629;  SuUivan  y.  PMladOphia  d  B.  R  Oo.90 
Pa.  234,  72  Am.  Dec.  5S3^;  Baltimore  dO.R 
Co.  y.  Worihington.  21  Md,  275, 88  Am.  Dec. 
578;  New  Jereeg^  R  d  Tranep.  Oo,  y.  PoOard, 
89  U.  8.  22  Wall.  841,  22  L.  ed.  877;  8tokea  y. 
JSaltonstaU,  88  U.  a  18  Pet  181, 10  L  ed.  115; 
LouieDiUe,  N.  A.  d  0.  R  Co.  y.  Pedigo.  108 
Ind.  481 ;  Baltimore  d  T.  Tump.  Boadr.  Leonr 
hardt,  66  Md.  70;  Lawrence  y.  Oreen,  70  CaL 
417.  59  Am.  Rep.  428;  LouieviUe,  N.  A.  d  0. 
RCo.  y.  Jonee,  108  Ind.  551;  Clecdand,  C.  C. 
dl.  R  Oo.  y.  NeweUj  104  Ind.  264,  54  Am. 
Rep.  812;  Central  Bailroad  y.  Freeman,  75  Ga. 
881;  Lai  fig  y.  Colder,  8  Pa.  479.  49  Am.  Dec. 
588;  IngalU  y.  BiUe,  9  Met.  1, 48  Am.  Dec.  868; 
Feital  y.  Middlesex  B.  Oo.  109  Mass.  898,  12 
Am.  Rep.  720;  AngeU,  Carr.  569. 

Corbin,  defendant's  officer  in  charge,  says  he 
directed  a  man  to  make  the  plank  Imes  fast  to 
the  rings.  If  this  obviously  necessary  and 
customary  duty  had  been  performed  properly, 
the  plaintiff  would  not  have  been  injured.  Cot- 
bin's  direction  to  the  other  servant  cannot  ex- 
<xue  the  omission. 

Philadelphia  dRRCo.  y.  Derby,  55n.  8. 
14  How.  468,  14  L.  ed.  502. 

If  wind  and  tide  would  be  evidently  work* 
ing  to  swing  the  boat  off,  then  def enoant  was 
bound  to  exerdse  diligence  "commensurate 
with  the  risk  or  danger." 

Baltimore  d  0.  R  Co.  y.  BrHnig,  25  Md. 
878,  90  Am.  Dea  49. 

Corbin  says  the  ice  was  known  to  him  to  ex- 
ist as  a  cause  for  unusual  caution  before  any- 
thing was  done  towards  putting  the  plank  in 
place.  Knowledge  of  Corbin  and  other  serv- 
ants was  defendant's  knowledge. 

Nashville  d  O  B.  Oo.  y.  NashviOe,  1  Coldw. 
^1,  78  Am.  Dea  506. 

Contract  or  notice  to  limit  carrier's  *'com- 
mon-law  liability  "  is  one  thing;  such  contract 
or  notice  to  exclude  liability  for  carrier's  neg- 
ligence or  that  of  its  servants,  is  another  thing. 

Contracts  (a  fortiori  notices)  for  the  latter 
imrpoees  axe  generally  held  void  and  ineffectual 
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in  America,  except  New  York  and  Kew  Jer- 
sey, where  with  much  dissent  and  some  inooa- 
dstencv,  they  have  been  upheld. 

Against  their  validity— 4 

8ee  Ohio  dlLRCh.Y.  BeWyj  411  Ind.  471, 
17  Am.  Rep.  719;  New  York  Cent.  R  Oo.  y. 
Lockwood^  U.  a  17  Wall.  867, 21  L.  ed.  627; 
Bank  of  Kentucky  Y.  Adams  Eaep.  Co.  98  U.  8. 
174,  28  L.  ed.  872;  Grand  Trunk  B.  Co.  ^ 
Canada  y.  Steeene,  95  U.  8.  655,  24  L.  ed.  585; 
The  *'New  WorUT  y.  King,  57  U.  8.16  How.469, 

14  L.  ed.  1019;  New  Jersey  Steam  Nac.  Oo.  y. 
Merehante  Bank  of  Boeton,  47  U.  S.  6  How. 
844.  12  L.  ed.  465;  WiUis  v.  Grand  Trunk  B. 
Co.  62  Me.  488;  Little  v.  Boston  d  M.  B,  Co.  66 
Me.  289;  Betkman  y.  Shause,  5  Rawle,  179,  28 
Am.  Dec.  658,  and  note;  Graham  v.  Davie^  4 
Ohio  8t.  862, 62  Am.  Dec.  285;  RoberUY.  Riley, 

15  La.  Ann.  108,  77  Am.  Dec  188;  Southern 
Exp.  Oo.  y.  PureeU,  87  Ga.  108,  92  Am.  Dec. 
58;  Squire  y.  New  York  Cent.  R  Oo.9b  Mass. 
289,  96  Am.  Dec.  162;  Grace  y.  Adams,  100 
Mass.  505.  97  Am.  Dec.  117, 1  Am.  Rep.  181; 
Camden  d  A.  R  Co.  y.  Baldauf,  16  Pa.  67, 55 
Am.  Dec  481;  CoicY.  Goodwin,  19  Wend.  251, 
82  Am.  Dec.  470,  toidnote;  Swindler  Y.BHHard, 
2  Rich.  L.  286,  45  Am.  Dec.  782;  Sager  y. 
Portsmouth,  8.dP.dB.R  Co.  81  Me.  228,  50 
Am.  Dec.  659;  Seno  y.  Hogan,  12  B.  Mon.  68, 
54  Am.  Dec  518;  IngaOs  y.  Bills,  9  Met  1,  48 
Am.  Dec  867,  and  note;  Michigan,  S.  dN.L 
R  Oo.  v.  Beaton,  87  Ind.  448, 10  Am.  Rep.  89; 
OarroU  y.  Missouri  Am.  12.  Cb.  88  Mc  289,  57 
Am.  Rep.  882. 

If  common  carrier's  obligation  arises  from 
social  duty  and  not  from  contract  (Philadelphia 
d  R  B.  Co.  Y.  Derby.  ^JJ.  8.  14  How.  468. 14 
L.  ed.  502,  and  is  "determined  by  the  policy 
of  the  law"  {HoUieterY.  Nowlen,  19  Wend.  284, 
82  Am.  Dec  455), — ^the  foregoing  cases  seem 
to  show  the  inevitable  conclusion;  and  unless 
the  law  has  more  regard  for  chattels  than  for 
human  life  (Cleteland,  P.  d  A.B.  Co.  v.  Cur- 
ran,  19  Ohio  8t.  1, 2  Am.  Rep.  865),  the  result 
must  be  as  they  declare  it. 

A  few  cases  hold  that  such  contract  on  a 
pass  is  good  against  any  negligence  less  than 
gross 

Illinois  Cent.  R  Oo.  y.  Bead,  87  111.  484,  87 
Am.  Dec.  260;  Annas  v.  Milwaukee  d  N.  R 
Oo.  67  Wis.  46,  57  Am.  Rep.  88,  58  Am.  Rep. 
848;  Philadaphia  d  R  R  Oo.  r.  Derby,  su- 
pra. 

The  Indiana  court  repeats  Ohio  d  M.RC0. 
V.  Sdby,  47  Ind.  471, 17  Am.  Rep.  728:  "  A 
common  carrier  can  no  more  stipulate  for  a 
slight  degree  of  negligence  than  for  gross  neg- 
ligence" and  also  approves  the  language  of  the 
Federal  Supreme  Court  where  this  distinction 
is  disspproved. 

Gross  is  not  necessarily  willful  or  malicious. 

The  "New  WorldT'Y.  King,  57  U.  8. 16  How. 
469,  14  L.  ed.  1019. 

Neither  the  Federal  Supreme  Court  nor  this 
court  has  decided  whether  a  contract  against 
carrier's  negligence  is  valid  on  a  free  pass. 

See  Grand  Trunk  R  Oo.  of  Canada  v.  Stevens, 
95  U.  8. 655, 24  L.  ed.  585;'  New  York  Cent.  B. 
Co.  Y.  Loekwood,  84  U.  8.  17  Wall.  857,  21  L. 
ed.  627;  Willis  y.  Grand  Trunk  R  Co.  62  Me. 
488,  reaffirmed.  Little  v.  Boston  dM.  &  Cb.  66 
Me.  289. 

Such  contract  on  a  pass  has  been  upheld  by 
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some  courts  outside  of  New  York  and  New 
Jersey,  and  adjudged  invalid  by  others. 

See  notes  in  Perkins  ▼.  New  Tofk  Gent.  B, 
Co.  82  Am.  Dec.  290-293;  BisseU  y.  yew 
York  Cent.  i2.  Gb.  25  N.  Y.  442;  Camden 
&  A,  B.  Co,  T.  Bauseh  (Pa.)  8  Cent.  Rep. 
121. 

Against  QriewM  y.  New  Tcrk  d  N.  B.  B. 
Go.  68  Conn.  871,  65  Am.  Rep.  115,  we  cite 
Gulf,  0.  db  8.  F.  R.  Go.  ▼.  McGown,  65  Tex. 
640,  and  against  Quimhy  y.  Boston  dk  M.  B.  Co. 
58  L.  R.  A.  846,  150  Mass.  805,  we  dte  Jacobus 
y.  at.  Paul  db  0.  R  Go.20  Minn.  125,  18  Am. 
Rep.  860. 

Those  cases  that  sustain  the  contract  do  not 
appreciate  the  principle  that  the  carrier's  obli- 
gation is  not  rounded  on  contract  (Philadd- 
phia  ABB.  Go.  V.  Derhv,  55  U.  8. 14  How. 
468.  14  L.  ed.  502;  HolUsier  y.  NovUn,  19 
Wend.  284, 82  Am.  Dec.  455),  or  duly  consider 
the  question  "lyinff  behind"  the  one  which 
the^  discuss,  referr^  to  in  last  paragraph  in — 

Grand  Trunk  B  Oh.  qf  Canada  y.  Stevens, 
eupra. 

The  terms  which  will  exempt  the  carrier 
must  be  clear  and  unmistakable. 

Blair  v.  JSrie  B.  Go.  66  N.  T.  818,  28  Am. 
Rep.  55. 

Terms  offered  here  do  not  refer  to  negligence. 
They  may  well  be  taken  to  mean  such  liabili- 
ties as  were  found  in— 

PitUSmrg  A  G.  B.  Go.  y.  PHlow,  76  Pa.  510, 18 
Am.  Rep.  424,  and  MeElroy  v.  Nashua  db  L.  B. 
Corp.  4  Cusb.  400,  60  Am.  Dec.  794. 

We  deny  that  plaintiif  was  traveling  jon  a 
pass.  The  burden  is  on  defendant  to  show 
pass  and  contract;  contract  extensive  enough 
to  include  the  case.    As  to  construction  see — 

Hooper  y.  Wells,  Fargo  db  Co.  27  Cal.  11,  85 
Am.  Dec.  211. 

And  as  to  burden — 

Baltimore  dt  0.  B.  Go.  y.  Harris,  79  U.  8. 12 
Wall.  65,  20  L.  ed.  854;  Baker  v.  Bnnson,  9 
Rich.  L.  201,  67  Am.  Dec.  648;  Western 
Transp.  Co.  v.  Newhall,  24  111.  466,  76  Am. 
Dec.  760;  Roberts  v.  Riley,  15  La.  Ann.  108.  77 
Am.  Dec.  183;  Steele  v.  Townsend.Zl  Ala.  247, 
79  Am.  Dec.  49;  Fillebroton  y.  Grand  Trunk 
B  Co,  55  Me.  462,  92  Am.  Dec.  462;  Mc\fillan 
y.  mchigan  8.  db  N.  1.  B.  Co.  16  Mich.  79,  93 
Am.  Dec.  208;  Lefoering  y.  Union  Transp.  dt 
Ins.  Co.  42  Mo.  88,  97  Am.  Dec.  820. 

Defense  infers  too  much  from  plaintiff's  con- 
sent to  go.  She  did  not  consent  to  go  on  the 
pass  regardless  of  undisclosed  conditions. 
While  having  right  to  reject  pass  for  condi- 
tions, she  was  not  bound  by  the  conditions. 

Messrs.  A.  C.  Stilphen  and  Symondth 
Snow  A  Cook,  for  defendant: 

In  Quimby  v.  Boston  db  M,  B.  Co. .  5  L.  R.  A. 
846,  150  Mass.  865,  the  Massachusetts  court 
holds  that  a  person  accepting  and  traveling  up- 
on a  free  railroad  pass  with  certain  conditions 
upon  it  must  be  deemed  to  have  accepted  it  on 
those  conditions  whether  he  reads  and  signs 
them  or  not,  and  if  a  person  solicits  and  accepts 
purely  as  a  gratuity  a  free  pass  from  a  railroad 
company  to  ride  upon  its  trains  and  agrees  to 
assume  all  risk  of  injury  therefrom,  the  agree- 
ment is  not  invalid  as  against  public  policy  and 
he  cannot  recover  for  injuries  caused  by  the 
negligence  of  the  company's  servants. 

The  cases  cited  in  Quimby  y.  Boston  db  M.  B. 
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Co.  and  in  Griswold  y.  New  York  db  N.RR 
Co.  58  Conn.  871,  55*Am.  Rep.  115,  are  suffi- 
cient to  show  that  the  rule  there  established 
prevails  generally  in  England,  has  been  defr 
nitely  adopted  by  the  courts  of  New  York  md 
Connecticut,  as  well  as  of  Massachusetts,  and 
prevails  generally  elsewhere,  except  that  some 
courts  have  denied  the  power  of  the  oommoD 
carrier  to  limit  its  liability  for  gross  negli^noe, 
makinffa  difference  of  d^rees  in  n^ligenos 
which  nas  not  generally  be^  approved. 

Plaintiff  knew  she  was  receiving  a  pore 
gratuity  in  accepting  transportation  on  th» 
pasa 

The  knowledge  in  law  is  imputable  to  her 
that  Uie  pass  might  and  probably  would  relieve 
the  defendant  from  all  liability,  and  she  was 
bound  to  take  notice  of  all  its  conditions  and 
limitations,  and  if  she  failed  to  examine  them,, 
she  was  bound  by  the  limitations  and  exempt 
tions  as  fully  as  thou  eh  she  had  read  them. 

Drey  v.  Doyle,  99  Mo.  459. 

Whatever  puts  a  party  upon  an  inquiry 
amounts,  in  judgment  of  law,  to  notice,  pro- 
vided the  inquiry  becomes  a  duty,  and  would 
lead  to  the  knowledge  of  the  requisite  fact  by 
the  exercise  of  ordinary  diligence  and  under- 
standing. 

Lodge  y.  dimonton,  2  Penr.  &  W.  489, 28  Am. 
Dec.  86;  BoOes  v.  Chauneey,  8  Conn.  889;  Booth 
V.  Barnum,  9  Conn.  286,  28  Am.  Dec  889; 
Boswell  v.  Goodwin,  81  Conn.  84,  81  Am.  Dec. 
169;  ffuU  y.  Noble,  40  Me.  469;  Warren  v. 
Swett,  81  N.  fl.  832;  Parker  y.  Conner,  93  N. 
Y.  118,  45  Am.  Rep.  178;  Bradlee  y.  Whitney,. 
108  Pa.  362;  Woodbury  y.  Bruce,  59  Vt.  624; 
Oliver  v.  Piatt,  44  U.  S.  8  How.  883, 11  L.  ed. 
622:  Einde  v.  Vattier,  1  McLean,  110. 

Knowledge'of  agent  is  knowledge  of  prin- 
cipal. 

The  Distilled  Spirits,  78  U.  8.  11  Wall.  856, 
20  L.  ed.  167;  Patten  v.  Merchants  db  Farmers 
Mut.  F.  Ins.  Co.  40  N.  H  875;  MuUin  y.  Ver- 
mont Mut.  F.  Ins.  Go.  58  Vt.  118;  Van  Schoiek 
V.  Niagara  F.  Ins.  Go.  68  N.  Y.  484;  FairfislS 
Sav.  Bank  v.  Chase,  72  Me.  226.  89  Am.  Rep. 
819. 

Notice  to  trustee  is  notice  to  principal,  or 
person  represented. 

Pope  V.  Pope,  40  Miss.  516;  Pierce  y.  Emery,, 
82  N.  H.  484. 

Notice  to  one  partner  is  notice  to  all. 

Watson  V.  Welis.  6  Conn.  468;  Eerbert  y. 
Odlin.  40  N.  H.  267;  New  Haven  County  Bank 
V.  MitcheU,  15  Conn.  206. 

One  having  a  free  pass  in  his  possession  is 
presumed  to  be  traveling  on  it  even  though  it 
was  his  intention  to  pay  his  fare,  if  that  inten- 
tion were  not  communicated  to  the  carrier,  and 
where  the  conditions  of  the  pasa  exempt  the- 
carrier  from  liability  for  damages,  he  cannot 
recover. 

NeHUe  v.  Cork,  B.  A  P.  B.  Co.  9  Ir.  L.  T. 
Rep.  69,  2  Cent.  L.  J.  866. 

When  concurrently  with  his  delivetj  of 
goods  to  the  carrier,  a  bill  of  lading  contaming 
restrictive  conditions  is  given  to  the  shipper 
and  retained  by  him,  it  is  held  that  he  is  es- 
topped to  deny  that  he  assented  to  its  terms, 
and  that  evidence  to  show  he  never  read  it  l» 
inadmissible. 

Germania  F.  Ins.  Co.  y.  Memphis  AG.  R. 
Co.  72  N.  Y.  90,  28  Am.  Rep.  113;  BiU  T. 
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Syracum,  B.  AKT.ROo.n  K.  T.  861.  29 
Am.  Bep.  168:  Oraee^.  Adana,  100  Mass.  605, 
97  Am.  I>e&  117, 1  Am.  Rep.  181 ;  Wertheimer 
T.  Pennsyltania  B.  Co.  17  Blatchf.  421;  BaOou 
T.  EarU^  14  L.  R  A.  488,  17  R.  I.  441. 

Neglect  is  followed  by  all  tbe  consequences 
of  bad  faith,  and  he  loses  the  protection  to 
which  his  ignorance,  had  it  not  proceeded  from 
neglect,  would  have  entitled  him. 

FrivgU  v.  FfUllipt,  6  8andf.  157. 

In  HiU  T.  Botton,  B.  T.  d  W.  R  Co,,  144 
Mass.  286,  the  plaintiff  offered  evidence  to 
show  a  want  of  actual  knowledge  on  the  part 
of  his  agent  of  the  terms  of  a  shipping  agree- 
ment, which  tbe  agent  had  signed,  but  the 
court  held  the  plaintiff  bound  by  the  terms  of 
the  agreement. 

See  also  Qvlf,  C,  d  8.  F.  B.  Co,  v.  MeOown, 
65  Tex.  648;  Burke  v.  South  Eastern  B.  Co.  L. 
R  5  0.  P.  Div.  1;  Barrie  v.  Great  Western  B 
C^.  L.  R  1  Q.  B.  Div.  515. 

Whitehoiiae*  <7«,  delivered  the  opinion 
of  the  court : 

On  the  evening  of  November  20,  1890,  the 
defendant's  steamer  Kennebec  arrived  at  the 
wharf  in  Bath  about  half  past  5  o'clock,  on 
her  regular  passage  from  Gardiner  to  Boston. 
There  was  a  fresh  breeze  from  the  northwest, 
with  a  flood  tide  and  freezing  temperature, 
and  the  spray  from  the  wheels  caused  ice  to 
form  on  tne  sruards  of  the  steamer.  The  gang 
plank  WAS  adjusted  so  as  to  form  a  bridge  or 
passagewav  between  the  steamer  and  the 
wharf.  The  plaintiff  had  como  down  from 
Brunswick  by  rail,  and  was  going  on  board 
as  a  passenger  to  Boston.  She  was  on  the 
ganff  plankT  and  with  a  single  iStep  more 
would  have  been  on  the  steamer,  when  sud- 
denly, by  reason  of  the  swaying  of  the  boat, 
the  end  of  the  gang  plank  resting  on  the 
steamer  slipped  from  its  place,  and  dropped 
down  over  the  margin  of  the  guard.  Tbe  lip 
of  the  plank  was  thereby  thrown  upward  and 
backward,  the  edge  of  it  striking  the  plain- 
tiff's leg,  and  inflicting  the  injury  of  which 
she  complains. 

The  plaintiff  claims  that  the  defendant's 
servants  were  guilty  of  negligence  in  tJie 
management  of  the  gang  plank,  and  in  this 
action  to  recover  oama^es  for  the  injury 
thereby  sustained  a  veraict  of  (3,950  was 
rendered  in  her  favor. 

The  case  now  comes  to  this  court  on  ex- 
ceptions and  motion  for  a  new  trial.  The 
defendant  claims— First,  that  the  evidence 
fails  to  show  any  negligence  on  the  part  of 
the  defendant's  servants  on  the  occasion  in 
question ;  and,  secondly,  that  the  plaintiff 
became  a  passenger  by  virtue  of  a  n'ee  pass 
which  had  printed  on  the  back  of  it  an  ex- 
press condition  that  the  person  accepting  it 
must  assume  all  risk  of  personal  injury  while 
using  it. 

Tbe  plaintiff  admits  that  she  was  invited 
by  Miss  Niles  to  go  to  Boston  by  boat  on  a 
pass  in  company  with  Miss  Niles  and  her 
two  sisters,  Miss  Fannie  Niles  and  Mrs. 
Remick,  but  says  she  never  saw  any  pass, 
and  denies  that  at  the  time  of  the  accident 
she  was  traveling  on  a  pass.  She  further 
says  that,  in  any  event,  she  had  no  knowl 
edge  of  any  condition  on  the  pass  in  ques- 
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tion  which  exempted  the  defendant  from  lift> 
bility  for  personal  injuries,  and  was  not 
chargeable 'With  any  knowledge  of  such  oon- 
ditiun  which  Miss  Niles  and  her  sisters  may 
have  had.  It  is  further  contended  tiiat  tbfr 
terms  printed  on  the  back  of  the  pass  ought 
not  to  oe  construed  as  a  contract  against  tbfr 
defendant's  liability  for  negligence,  and 
flnally  it  is  insisted  that  it  was  not  compe- 
tent for  the  defendant,  as  a  common  carrier 
of  passengers,  to  make  such  a  stipulation 
against  liability  for  negligence. 

1.  The  plaintiff  had  undoubtedly  consented 
to  avail  herself  of  the  benelit  of  a  free  pasa 
on  the  defendant's  steamer  to  Boston.     Her 
own  testimony  is  clear  and  unequivocal  on 
this  point.     She  was  informed  by  Miss  Niles- 
that  a  pass  had  been  obtained  'for  four  la- 
dies," and  accepted  her  invitation  to  go  ia 
place  of  one  first  invited,  who  was  obliged 
to  decline.     She  admits  that  it  was  "dis- 
tinctly understood**  that  she  was  to  go  oa 
the  pass,  and  that  "no  doubt  was  expressed 
by  any  one**  as  to  her  "being  allowea  to  so- 
on it.^    She  "had  always  wished  to  go  by 
boat, "  and  accepted  with  pleasure  this  prof- 
fered courtesy  from  her  friend.    She  after- 
wards stated  that  her  employer  would  not 
have  consented  for  her  to  leave  at  that  busy 
season  but  for  the  favorable  opportunity 
presented  to  her  of  going  on  a  pass.    She- 
went  from  Brunswick  to  the  whan  at  Bath, 
and  stepped   upon  the  gang  plank  of  the- 
steamer,  with  the  full  expectation  of  a  gratui- 
tous passage  to  Boston,  and  with  no  inten- 
tion of  payin^r  her  fare.    That  such  a  pasa. 
was  actually  issued  by  the  defendant,  and 
was  in  the  possession  of  Miss  Niles,  on  tho^ 
steamer,  as  well  as  at  Brunswick,  is  conclu- 
sivelv  shown  by  the  uncontradicted  testimony 
of  Miss  Niles  and  Mrs.   Remick.     It  waa^ 
presented  by  the  latter  at  the  ticket  office  oa 
the  steamer  for  the  purpose  of  obtaining  a. 
stateroom.     After  obtaining  the  key  the  la- 
dies went  up  stairs  to  tbe  stateroom  assigned 
them,  and  the  plaintiff  there  ascertained  the^ 
extent  of  her  injury.     The  pass  was  returned 
to  Mrs.  Remick  when  she  received  the  key, 
but,  in  the  excitement  and  confusion  follow- 
ing the  accident,  it  appears  to  have  been  lost. 
Its  terms  are  satisfactorily  shown,  however, 
by  the  testimony  of  the  Niles  sisters,  In  con- 
nection with  a  copy  of  the  pass,  in  blank, 
introduced  in  evidence. 

It  is  equally  clear  that  the  plaintiff  had 
become  a  passenger  at  the  time  of  the  acci- 
dent. She  was  at  that  moment  within  the- 
f»rotection  of  the  defendant's  servants,  and 
mmediately  after  the  injury  was  assisted  by 
them  to  the  ladies'  cabin.  The  steamer  then- 
left  the  wharf,  and  proceeded  on  her  course 
down  the  river.  It  was  soon  discovered, 
however,  that  the  plaintiff's  wound  required 
the  attention  of  a  surgeon,  and  the  steamer 
put  back  to  the  wharf,  and  the  plaintiff  re- 
turned to  Brunswick  that  night. 

It  cannot  be  questioned  that  a  person  may 
become  a  passenger  before  the  transportation 
has  actuaUy  commenced,  and  before  he  haa- 
entered  the  carrier's  vehicle.  In  the  fami- 
liar case  of  Brien  t.  Bennett^  8  Car.  A  P. 
724,  the  defendant's  omnibus  was  passing  oi^ 
its  Journey,  and  the  plaintiff  made  a  lignal: 
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tor  the  driver  to  stop  ftnd  take  him  up.  The 
<>mnibu8  was  accordingly  stopped  for  that 
purpose,  and  the  door  opened ;  but  just  as 
the  plaintiff  was  putting  his  foot  on  tne  step 
the  omuibus  was  driven  along,  and  the  plain- 
tiff thrown  upon  his  face  and  injured.  It 
was  held  that  the  stopping  of  the  omnibus 
nt  the  plaintiff's  request  implied  a  consent 
to  take  him  as  a  passenger,  and  that  there- 
upon, in  attempting  to  enter  the  carriage,  he 
liad  the  rights  of  a  passenger. 

In  Shannon  v.  Boston  dt  A.  i2.  Oo,,  78  Me. 
d2,  a  person  waiting  in  the  station  for  a  pas- 
-sage  on  a  train  soon  to  depart  was  invited  bv 
the  ticket  a^ent  to  sit  in  an  empty  car  stana- 
ing  on  the  side  track  while  the  waiting  room 
was  being  cleaned ;  and  it  was  held  that  she 
was  entitled  to  the  same  protection  from  the 
'Company,  while  in  this  car,  as  if  in  the  re- 
gular waiting  room.  In  either  place  the  per- 
son is  a  passenger  in  the  care  of  the  company. 
€ee  also,  Smith  v.  St.  Paul  City  R  Co.  32 
Minn.  1,  50  Am.  Rep.  550 ;  WaiTen  v.  Fiteh- 
burg  K  Co.  8  Allen.  227,  85  Am.  Dec.  700; 
Poacher  v.  New  Turk  Cent.  R.  Co.  49  N.  Y. 
:288 ;  Hannibal  A  St.  J.  R.  Co.  v.  Martin, 
111  111.  219;  AUender  v.  Chicago,  R.  I.  db  P. 
a.  Co.  87  Iowa.  264;  Caswell  v.  Boston,  dt 
W.  R.  Corp.  98  Mass.  194,  93  Am.  Dec.  151 ; 
Hutchinson,  Carr.  2d  ed.  ^§  556-565. 

Upon  the  facts  disclosed  in  the  case  at  bar, 
ft  must  be  conceded  that  at  the  time  of  the 
•accident  the  relation  of  passenger  and  carrier 
between  the  plaintiff  and  the  defendant  had 
been  fully  established.  She  clearly  would 
liave  been  a  passenger  if  she  had  gone  upon 
the  gang  plank  intending  to  procure  a  ticket 
at  the  office,  and  pay  her  fare,  and  she  was 
not  the  less  so  because  traveling  on  a  pass. 
Hutchinson,  Carr.  g  566 ;  Shannon  v.  Boston 
db  A.  R.  Co.  supra. 

2.  The  plaintiff  was  traveling  on  a  pass 
wiUi  the  following  conditions  printe4  on  the 
'back  of  it,  viz.  :  "The  person  who  accepts 
this  pass  thereby  assumes  all  risks  «ff  per- 
sonal injury,  and  loss  or  damage  of  property, 
while  using  it."  The  terms  of  this  condi- 
tion are  clear  and  unmistakable.  They  are 
in  effect  the  same  as  those  on  the  **  free  ticket" 
in  Quimby  v.  Boston  db  M.  R.  Co.,  150  Mass. 
866,  5  L.  R.  A.  846,  and  are  sufficiently  com- 
prehensive to  cover  all  risks  of  personal  in- 
jury, "of  every  name  and  nature,"  including 
those  arising  from  the  negligence  of  the  de- 
fendant's servants. 

But  it  does  not  appear  that  the  plaintiff 
"Cver  saw  this  pass,  and  she  claims  that  she 
had  no  knowledge  of  the  condition  attached 
to  it,  and  never  assented  to  it.  It  is  in  tes- 
timony, however,  that  Miss  Niles,  wlio  pro- 
cured the  pass  at  Brunswick,  and  Mrs.  Kem- 
ick,  who  presented  it  at  the  ticket  office  on 
the  steamer,  had  both  examined  the  terms  of 
it,  and  knew  that  it  contained  a  stipulation 
•exonerating  the  defendant  from  liability  for 
injuries.  Miss  Fannie  Nilea  also  learned 
from  her  sisters  that  there  was  such  a  condi- 
tion on  It.  Miss  Niles  and  Mrs;  FCemick  both 
testify  that  in  a  conversation  with  the  plain- 
tiff, in  facing  from  Brunswick  to  Bath,  on 
the  evenini?  of  the  accident,  it  was  remarked, 
""in  a  joking  way,"  that  they  must  be  very 
-careful,  as  mey  were  traveling  on  a  pass,  at 


their  own  risk,  and  could  not  recover  any 
damages  if  they  were  injured;  and  on  two 
or  three  other  occasions,  before  they  reached 
the  wharf,  allusion  was  made,  in  the  plain- 
tiff's hearing,  to  the  fact  that  they  were  ''on 
a  PASS,  and  at  their  own  risk.  *  The  plain* 
tiff  says  she  has  no  recollection  of  any  such 
conversation,  and  never  understood,  as  a  mat- 
ter of  fact,  that  they  were  traveling  at  their 
own  risk,  by  reason  of  express  conditions  on 
the  pass,  or  otherwise.  However  that  may 
be,  tlie  defendant  contends  that,  in  procnrinc 
the  pass.  Miss  Niles  may  properly  be  deemed 
to  have  acted  as  agent  for  those  who  accepted 
its  benefits,  and  that  the  plaintiff  Is  legally 
chargeable  with  the  knowledge  possessed  by 
her  agent. 

But,  in  the  view  here  taken  of  the  law.  It 
is  unnecessary  to  determine  whether  either  of 
the  ladies  traveling  on  the  pass  ever  read  the 
conditions  on  tlie  back  of  it,  or  had  actual 
knowledge  of  the  terms  on  which  it  was 
granted.  It  was  evidently  issued  to  "Mist 
Niles  and  three  ladies,"  or  contained  some 
equivalent  general  description  of  the  benefi- 
ciaries intended.  The  plaintiff  consented  to 
become  one  of  them,  it  is  immaterial  thai 
she  was  not  the  actual  custodian  of  the  pass. 
When  she  availed  herself  of  the  privileges 
secured  by  it,  it  became  her  pass,  as  fully 
and  effectually  as  that  of  Miss  Niles.  She 
knew  that  it  was  a  mere  gratuitv,  and  she 
had  an  opportunity  to  ascertain  if  any  con- 
ditions were  attached  to  the  gift.  Her  omis- 
sion to  inform  herself  of  its  terms  could  give 
her  no  additional  rights.  The  acceptance  of 
a  conditional  gift  necessarily  involves  a  com- 
pliance witJi  the  conditions.  A  person  ac- 
cepting and  traveling  upon  a  free  pass,  with 
conditions  clearly  expressed  upon  it,  must 
be  deemed  to  have  accepted  it  on  such  con- 
ditions, whether  he  reads  them  or  not  This 
doctrine  is  elementary  in  the  law  of  con- 
tracts, and  is  distinctly  supported  by  the  au- 
thorities respecting  agreements  for  the  car- 
riage of  passengers,  as  well  as  contracts  for 
the  transportation  of  goods  and  other  bail- 
ments. 

In  (Quimby  v.  BosUm  db  M.  R.  Co.,  supra, 
the  plaintiff  was  traveling  on  a  free  ticket 
which  he  had  solicited  as  a  pure  gratuity 
from  the  general  bianager  of  the  company. 
On  the  back  of  it  was  printed  an  agreement 
that  he  should  assume  all  risk  of  accidents, 
and  on  the  face  of  it  were  these  words: 
"  Provided  he  signs  the  agreement  on  the  back 
hereof."  In  fact,  however,  this  agreement 
was  not  sitrned  by  the  plaintiff,  but  the  court 
said:  "the  fact  that  the  plaintiff  had  not 
signed  it,  and  was  not  required  to  sign  it, 
we  do  not  regard  as  important.  Having  ac- 
cepted the  pass,  he  must  have  done  so  on  the 
conditions  fully  expressed  therein  whether 
he  actually  read  them  or  not."  In  Fbnseca 
V.  Cunard  8.  S.  Co.,  158  Mass.  558,  13  L.  R 
A.  84,  it  appeared  that  the  plaintiff's  atten- 
tion was  not  called  to  the  provisions  of  his 
passage  ticket  limiting  the  defendant's  li- 
ability, but  the  court  held  that  the  defendant 
had  a  right  to  assume  that  he  assented  to  its 
provisions,  and  that  they  were  equally  bind- 
mgun  him  as  if  he  had  read  them. 

With  respect  to  this  qaestion,  the  rules  of 
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law  are  applicable  alike  to  ecu  tracts  for  tbe 
-carriage  of  passengers  and  for  tbe  transporta- 
tion of  go(Kls.  In  HiU  V.  Boston^  H,  T,  & 
W.  &  CS,  144  Mass.  284,  tliere  was  a  clause 
in  tbe  dipping  agreement  limiting  tbe  li- 
ability ot  tbe  company  to  certain  valuations. 
Tbe  plaintiff  offered  evidence  tbat  his  agent 
never  read  tke  sbipping  agreement  wblcU  be 
signed,  altbooKb  he  hm  m\\  opportunity  to 
do  so,  and  did  not  in  fact  know  tbat  it  con- 
tained anv  valuation  of  tbe  animals.  But 
it  was  beld  tbat  tbe  plaintiff  was  bound  by 
tbe  agreement  made  in  bis  behalf  by  bis 
^Ment.  Bo,  in  Squire  v.  New  York  Cent,  B, 
C&.,  98  Mass.  289,  98  Am.  Dec.  162,  it  was 
held  that  tbe  plaintiff  was  bound  bv  a  simi- 
lar shipping  agreement,  although  bis  agent 
signed  it  without  reading  it,  or  informing 
himself  of  its  contents.  See  also,  Or(tce  v. 
Adams,  100  Mass.  505,  97  Am.  Dec.  117,  1 
Ajn.  Rep.  181 ;  Boston  d  M,  BaUroad  v.  CJiip- 
man,  146  Mass.  107;  HiU  v.  Syracuse,  B.  dt 
JV*.  Y.  B.  Co,  78  N.  Y.  351,  29  Am.  Rep.  168 ; 
Parker  v.  SouHt,  Eastern  B,  Co,  L.  R.  2  C.  P. 
Div.  416;  Harris  v.  Great  Western  B,  Co. 
L.  R.  1  Q.  B.  Div.  615.  Tbe  same  princi- 
ple is  illustrated  in  contracts  other  than  for 
transportation.  Beinstein  v.  Watts,  84  Me. 
139,  and  authorities  cited;  Biee  v.  DmgTU 
Jdfg.  Co,  2  Gush.  80 ;  Monitor  Mut.  F.  Ins. 
Co.  V.  Buffum,  115  Mass.  843. 

Upon  this  branch  of  tbe  case  at  bar,  tbe 
*fol lowing  instructions,  among  others,  were 
requested  by  tbe  defendant,  viz.  : 

**  A  person  accepting  and  traveling  upon  a 
free  pass,  with  certain  conditions  upon  it, 
must  be  deemed  to  have  accepted  it  on  such 
conditions,  whether  he  reads  and  signs  tiiem 
-or  not." 

'^If  tbe  pass  was  written  to  'Miss  Niles  and 
three  ladies, '  or  in  any  other  similar  general 
terms,  and  tbe  plaintiff  accepted  it,  and  in- 
tended to  ^o  upon  it,  as  one  of  tlie  ladies 
Teferred  to  in  it,  then  the  plaintiff  would  be 
bound  bv  the  terms  of  tbe  pass,  and  cannot 
recover.  * 

These  requests  were  evidently  prepared 
with  direct  reference  to  the  authorities  above 
-cited  and  the  principles  above  stated,  but  the 
presiding  Judge  refused  to  give  tbe  former 
request,  and,  with  respect  to  the  latter,  said 
to  the  Jury .-  "I  give  you  tbat  with  this  ad- 
dition :  tliat  if  she  accepted  it,  and  knew  the 
conditions  that  the  pass  imposed."  Tbe 
judge  further  instructed  tbe  Jury  upon  this 
point,  inter  aUa,  as  follows :  ^It  is  not  suffi- 
cient tbat  the  writing  was  on  tbe  back  of  the 
pass  which  was  in  tbe  hands  of  Miss  Niles. 
.  .  .  In  order  to  relieve  tbe  defendant  com- 
pany from  liability  under  that  contract,  the 
words  written  upon  tbe  back,  placed  there 
by  tbe  common  carrier,  must  have  been  as- 
sented to  by  the  person  receiving  the  benefit 
of  tbe  pass.  ...  If  you  should  find  tbat 
she  expected  to  travel  on  a  pass,  simply, 
without  knowing  that  any  conditions  were 
attached  to  it,  .  .  .  or  if  she  never  as- 
.sented  to  the  conditions,  then  the  defendant 
would  be  liable  for  tbe  negligence  of  its 
servants. " 

This  language  of  the  charge,  in  connection 
with  the  refusal  to  give  tbe  requested  instruc- 
-tions,  necessarily  gave  the  Jury  to  understand 


tbat  souictbiog  more  was  required  of  the 
plaintiff  tbuu  the  acceptance  and  use  of  the 
pass,  to  constitute  an  assent  to  the  conditions 
imposed.     Tliis  must  be  deemed  erroneous. 

8.  Tbe  plaintiff  finally  sets  up  the  more 
radical  contention  that  the  condition  on  the 
back  of  the  pass  is  not  a  valid  and  binding 
one,  for  Uie  reason  tbat  it  is  not  competent 
for  a  common  carrier  of  passengers  to  stipu- 
late against  liability  for  injuries  arising 
from  bis  negligence.  It  is  accordingly  in- 
sisted tbat  the  instruction  of  tbe  preAidinr 
Judge  that  the  plaintiff  could  not  recover  it 
she  assented  to  the  terms  of  tbe  pass,  impos- 
ing nonliability  as  a  condition  of  granting 
it,  was  too  favorable  to  the  defendant,  anc^ 
even  if  there  was  error  in  tbe  ruling  abovo 
considered,  respecting  the  evidence  of  such 
assent,  the  defendant  is  not  aggrieved,  and 
exceptions  ought  not  to  be  sustained. 

It  is  an  undisputed  fact,  in  evidence  la 
this  case,  that  there  was  no  valuable  consider* 
ation  whatever  for  the  granting  of  the  pass. 
It  was  purely  a  matter  of  courtesy  and  gra- 
tuity. This  court  is  thus,  for  the  first  time, 
brought  face  to  face  with  tbe  inquiry  whether 
public  policy  will  tolerate  the  exemption  of 
a  carrier  from  liability  for  injuries  to  free 
passengers,  resulting  from  the  negligence  of 
his  servants.  The  precise  question  nas  not 
often  been  decided  in  other  Jurisdictions,  but 
It  is  one  with  respect  to  which  courts  of 
great  respectability  and  high  authority  have 
reached  opposite  conclusions.  It  cannot  be 
said  tbat  there  is  any  established  or  prevail* 
ine  American  doctrine  upon  the  question, 
and  this  court  is  free  to  adopt  tbe  view  which 
seems  to  be  most  in  harmony  with  the  prin- 
ciples of  Justice  and  sound  reason,  and  such 
considerations  of  public  welfare  as  may  be 
involved  in  the  inquiry. 

The  general  doctrine  of  bailments  has  al- 
ways been  subject  to  the  watchful  care  and 
scrutiny  of  public  policy,  and  the  law  of 
common  carriers  baa  undoubtedly  been  de* 
veloped  and  molded  under  its  controlling  in- 
fluence. But  the  carriage  of  passengers  is 
not  bailment,  properly  speaking ;  and,  while 
there  are  obvious  analogies  between  this  serv* 
ice  and  tbe  transportation  of  goods,  the  dis- 
tinction between  them,  thou  eh  practically 
modified  in  the  progress  of  society,  has  never 
been  abrogated  by  the  law.  A  public  carrier 
may  transport  both  passengers  and  goods  by 
tbe  same  conveyance  and  at  the  same  time, 
but  the  nature  of  the  responsibility  incurred 
with  respect  to  them  is  legally  different. 
As  a  common  carrier  of  gooas,  he  is  an  in- 
surer against  everytning  but  the  act  of  God 
and  the  public  enemies.  As  a  carrier  of 
passengers,  he  is  liable  for  the  utmost  care 
and  vigilance  consistent  with  the  character 
and  m(^e  of  the  conveyance,  but  is  not  ac- 
countable for  failure  to  take  every  possible 
precaution  against  dancer  and  accident. 
Lihby  v.  Maine  Cent.  B,  Go.  85  Me.  84,  20  L. 
R.  A.  812,  and  authorities  cited.  It  must 
be  kept  in  mind,  however,  that  a  common 
carrier  is  one  who  undertakes,  for  hire,  to 
transport  the  goods  of  all  who  choose  to  em- 
ploy him,  and  that  no  person  is  In  law 
deemed  a  common  carrier  who  does  not  carry 
for  hire.    Edwards,   Bailm.  426;  8choaler» 
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Bailm.  S  405 ;  Hutchinson.  Carr.  §  67.  So 
when  it  is  declared  In  Willis  v.  Orand  Trunk 
JR.  Oo.,  63  Me.  480,  to  be  well-settled  law 
that  common  carriers  cannot  stipulate  for 
exemption  from  responsibility  for  losses  oc- 
casioned by  the  negligence  oi  themselves  or 
their  servants,  reference  is  had  only  to  con- 
tracts to  carry  goods  for  hire.  But  ever  since 
the  **  well-oraered  exposition  of  the  English 
law  of  bailments"  in  the  celebrated  case  of 
OoggM  Y,  Bernard,  2  Ld.  Raym.  909,  1  Smith, 
Lead.  Cas.  854,  those  who  undertake  the 
gratuitous  carriage  of  goods  are  deemed  pri- 
vate carriers,  and  hela  liable  only  as  man- 
dataries; that  is,  only  for  losses  resulting 
from  gross  negligence.  And  these  may,  by 
contract,  protect  tliemselves  against  liability 
for  all  losses  except  those  occasioned  by  their 
malfeasance  or  fraud.  Hutchinson,  Carr. 
§  14.  It  is  true  that  in  the  absence  of  any 
agreement  to  the  contrary,  when  a  carrier 
has  admitted  a  person  to  the  rights  of  a  pas- 
senger, he  owes  him  the  same  care  and  pro- 
tection, when  traveling  on  a  free  pass,  as 
when  he  has  paid  the  usual  fare.  Otherwise 
than  this,  there  seems  to  be  nothing  suggested 
by  the  analogies  between  the  settled  law  of 
common  carriers  of  goods  and  that  of  pas- 
senger carriers  which  militates  against  the 
right  claimed  for  the  latter  to  protect  them- 
selves by  contract  against  liability  for  neg- 
ligence with  respect  to  gratuitous  passengers. 

It  has  been  the  tendency  of  the  English 
courts,  from  an  early  period,  to  recognize 
the  power  of  carriers  to  limit  their  liability 
with  respect  to  both  goods  and  passengers ; 
and,  under  the  construction  given  to  the  sev- 
eral acts  of  parliament  in  later  years,  a  com- 
mon carrier  in  England  has  practically  un- 
limited power  to  provide  by  contract  against 
liability  for  negligence.  In  McCawXey  v. 
FumeM  B,  Oo.  (1872»  L.  R.  8  Q.  B.  57,  the 
plaintiff  was  traveling  on  a  "drover's  pass," 
which  provided  that  he  should  travel  at  his 
own  risk,  and  it  was  held  that  the  defendant 
was  not  liable  even  for  gross  negligence. 
Cockburn,  Oh.  J,,  said :  '^Tt  was  agreed  that 
the  plaintiff  should  be  carried  at~his  own 
^isk,  which  must  be  taken  to  exclude  all  lia- 
bility on  the  part  of  the  company  for  any 
negligence  for  which  they  would  otherwise 
have  been  liable.**  Quain,  e/. ,  said :  "Neg- 
ligence, even  gross,  is  the  very  thing  which 
the  contract  stipulates  that  the  defendant 
shall  not  be  liable  for.**  See  also,  Oallin  v. 
Londan  <fe  N,  W.  R.  Oo,  L.  R.  10  Q.  B.  212 ; 
Alexander  v.  Toronto  db  N,  R.  G?.  88  U.  0. 
Q.  B.  474. 

The  decisions  of  the  New  York  and  New 
Jersey  courts  also  fully  sustain  the  right  of 
the  carrier  to  contract  with  free  passengers 
against  liability  for  all  degrees  of  negli- 
gence, provided  the  exemption  is  in  clear 
and  unmistakable  terms.  WelU  t.  New  York 
Cent  B,  Co.  24  N.  Y.  181 ;  Poueher  ▼.  New 
York  Cent.  R.  Co.  49  N.  Y.  263 ;  Magnin  ▼. 
IHnsmore,  66  N.  Y.  168 ;  Dorr  ▼.  New  Jersey 
Steam  Nav.  Co.  11  N.  Y.  485,  62  Am.  Dec 
125 ;  Kinney  v.  Central  R.  Co.  of  New  Jersey, 
82  N.  J.  L.  409,  90  Am.  Dec.  675.  See  also, 
WesUm  A  A.  B.  Co.  v.  Bishop,  50  Qa.  465. 
Some  courts  seek  to  distinguish  the  different 
degrees  of  negligence,  ana  concede  the  rieht 
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to  mako  such  exemption  as  to  a  free  pas^ 
senger  in  all  cases  of  ordinary  negligence, 
but  decline  to  extend  the  doctrine  to  cases* 
of  gross  negligence.     Illinois  Cent.   B    Co. 
V.  Read,  87  111.  484,  87  Am.  Dec.   260 ;  In- 
diana Cent.  R.  Co.  v.  Mundy,  21  Ind.  48,  88 
Am.  Dec.  889.    And  others  refuse  to  give 
effect  to  any  stipulation  absolving  the  car- 
rier from  liability  for  any  degree  of  negli- 
fence.     Pennsylvania  B   Co.   v.    Henderson, 
1  Pa.  815 ;  Cleveland,  P.    dt  A.   R.    Co.   ▼. 
Curran,  19  Ohio  St.   1,  2  Am.    Rep.   862; 
Jacobus  V.  1^  Paul  db  0.  R.  Co.  20  Minn.  125* 
(Gil.  110),  18  Am.  Rep.  860;  Gvff,  0.  d  & 
F.  R.  Co.  V.  McGown,  65  Tex.  640. 

In  the  great  case  of  New  York  Cent.  B.  G». 
V.   Loekwood,  84  U.  S.  17  Wall.  857,  21  L. 
ed.  627,  the  federal  court  reached  the  con- 
clusion that  a  condition  on  a  ** drover's  pass,* 
requiring  the  person  using  it  to  travel  at  hia- 
own  risk,  was  not  a  valid  and  effectual  one 
and  could  not  exonerate  the  carrier  from  lia- 
bility for  negligence.     It  is  Important  to- 
notice,  however,  that  this  decision  is  put  on 
the  ground  that  a  drover's  pass  was  issued 
as  a  part  of  the  contract  for  the  carriage  of 
the  cattle,  and  could  not  be  deemed  a  gra- 
tuitous one.     At  the  close  of  the  elaborate 
opinion  in  the  case  is  a  distinct  finding  ''that 
a  drover  traveling  on  a  pass  such  as  was  given 
in  this  case,  for  the  purpose  ef  taking  care 
of  his  stock  on  the  train,  is  a  passenger  for 
hire."    The  same  doctrine  was  applied  in 
the  later  case  of   Grand  TVunJb  B    Co.   ef 
Canada  v.  Stevens,  96  U.  8.   655,  24  L.   ed. 
585.     There  the  servant  of  an  inventor  ob- 
tained a  pass  to  see  an  officer  of  the  road  in 
regard  to  the  use  of  a  new  coupling.     As  in 
the  case  of  the  drover,  it  waa  held  that  he 
was  a  passenger  for  hire,  and  not  bound  by 
the  condition  that  he  should  travel  at  his 
own  risk.     In  each  of  these  cases,  it  is  ex- 
plicitly stated  that  it  was  not  the  purpose  of 
the  court  to  express  any  opinion  as  to  the  re- 
sult which  might  have  been  reached  if  the 
plaintiff  had  been  a  free  passenger,  instead 
of  one  for  hire.     These  decisions  of  the  fed- 
eral court,  therefore,  have  no  application  vo- 
the  precise  question  here  raised.    See  an  in- 
teresting discussion  of  this  question  by  Mr. 
Schouler  in  American  Law  Reviewfor  Marcb- 
April,  1892. 

On  the  other  hand,  the  highest  courts  of 
Massachusetts  and  Connecticut,  in  able  and 
exhaustive  opinions  of  recent  date,  have  held, 
confidently  and  without  hesitation,  that  such 
special  contracts,  relieving  the  carrier  from, 
liability  to  free  passengers,  are  not  forbid- 
den by  any  principle  of  public  policy.  Gri9- 
wold  V.  New  York  dk  N.  B.  B.  Co.  58  Conn. 
871,  55  Am.  Rep.  115 ;  Quimhy  t.  BoeUm  ^ 
M.  B.  Co.  150  Mass.  865,  5  L.  R.  A.  846. 
In  the  former  case  (decided  in  1885)  the  plain- 
tiff's intestate  was  a  youth  employed  by  the 
keeper  of  a  railroad  restaurant,  and  had  a 
free  pass,  conditioned  that  he  should  travel 
at  his  own  risk.  He  used  it  especially  ia 
running  on  the  train  to  sell  fruit  and  sand- 
wiches, but  at  the  time  of  the  accident  waa 
traveling  on  his  private  account,  as  Uie  pass 
authorized  him  to  do.  The  court,  final n^ 
that  the  railway  had  no  direct  interest  in  the. 
restaurant,  or  the  trafiHc  on  the  can,  decided. 
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that  the  plaintiff  was  strictly  a  free  pas- 
senger; and,  althougli  he  was  killed  in  a 
collision  resulting  from  the  gross  necligenoe 
of  the  defendant's  servants,  it  was  held,  after 
a  careful  examination  of  the  authorities,  that 
he  was  bound  by  the  terms  of  his  pass,  and 
the  defendant  was  not  liable. 

But  Quimhy  y.  Boston  dk  M.  R.  Oo. ,  tupra^ 
la  an  important  authoritr  still  more  directly 
in  point.  In  this  case  the  plaintiff  was  un- 
questionably a  free  passenger.  The  pass 
was  given  him  "at  his  own  solicitation,  and 
as  a  pure  gratuity,"  with  a  condition  upon 
it  that  he  should  "assume  all  risk  of  acci- 
dent, of  every  name  and  nature."  In  the 
opinion,  by  Mr.  Jvstiee  Devens,  the  court 
says:  "In  such  instances,  one  who  is  ordi- 
narily a  common  carrier  does  not  act  as  such, 
but  is  simply  in  the  position  of  a  gratuitous 
bailee.  .  .  .  The  service  which  he  un- 
dertakes to  render  is  outside  of  his  regular 
duties.  The  plaintiff  was  in  no  way  con- 
strained to  accept  the  gratuity  of  the  defend- 
ant. It  had  been  yielded  to  him  only  on  his 
own  solicitation.  When  he  did,  there  is  no 
rule  of  public  policy  we  think,  that  pre- 
yented  the  carrier  from  prescribing,  as  the 
condition  of  It,  that  it  should  not  be  com- 
pelled, in  addition  to  carrying  the  passenger 
gratuitously,  to  be  responsible  to  him  in 
aamages  for  the  negligence  of  its  servants." 

This  result  seems  to  be  clearly  in  harmony 
with  the  principles  of  justice  and  common 
right.  The  term  "public  policy,"  or  "pol- 
Uf  of  the  law,"  suggests  out  a  yague  and 
uncertain  principle,  and  sometimes  seems  to 
be  invoked  as  authority  for  a  decision  when 
a  more  definite  reason  cannot  readily  be  as- 
signed. In  what  manner  the  public  welfare 
or  the  safety  of  human  life  Is  involved,  or 
any  of  ttte  cherished  interests  of  the  law  are 
invaded,  by  allowing  one  out  of  a  hundred 

Sassenirers  to  travel  on  a  pass  at  his  own  risk, 
oes  not  clearly  aad  satisfactorily  appear. 
In  most  instances,  it  is  believed,  free  passes 
are  solicited  by  the  traveler,  not  proffered 
by  the  carrier.  The  fact  that  a  gratuitous 
passenger  must  trayel  at  his  own  risk  will 
surely  operate  as  an  incentive  to  greater  care 
and  caution  on  his  part,  and  tend  to  diminish 
the  number  of  passes  issued.  The  probabil- 
ity that  the  cases  of  free  transit  will  be  so 
numerous  as  to  induce  any  relaxation  of  the 
rules  of  prudence  aad  yigilance  on  the  part 
of  the  carrier  is  too  remote  to  haye  weight 
as  argument.  He  is  constantly,  and,  it 
would  seem,  sufficiently,  reminded  of  his 
obligations  to  the  public,  in  the  most  forci- 
ble and  effectual  manner,  by  the  numerous 
claims  and  large  yerdicts  in  favor  of  those 
injured  who  trayel  for  hire.  Nor  Is  the 
number  of  passes  likely  to  be  so  great  as  to 
inyolye  tiie  public  interest  by  an  increase  in 
the  rates  of  fare.  In  this  state,  furthermore, 
the  rates  of  fare  on  railroads  are  subject  to 
the  control  of  the  legislature  or  the  railroad 
commissioners.  Rev.  Stat.  ehap.  61,  %%  9, 
48. 

In  this  case  there  is  no  suggestion  of  de- 
fectiye  appliances  or  incompetent  servants. 
The  ganff  plank  was  used  continuously  after 
the  aociaent  as  before.  It  is  claimed  that 
there  was  negligence  on  the  part  of  the  de- 


fendant's  servants  in  the  adjustment  and 
management  of  the  gang  plank,  under  tb^ 
peculiar  oonditions  existing  at  that  time, 
it  is  not  pretended  that  there  was  willful 
misconduct,  and  it  cannot  reasonably  bo 
claimed  that  there  was  gross  negligence  ob 
the  part  of  the  defendant.  There  is  there* 
fore  no  occasion  to  draw  a  distinction  bo- 
tween  the  degrees  of  negligence,  if  such  a 
distinction  is  deemed  legal  and  practicable 
in  any  case. 

The  conclusion  is  that  one  who  accepts  and 
uses  a  free  pass,  as  a  pure  gratuity,  on  con- 
dition that  he  will  assume  all  risk  of  per- 
sonal injury,  mast  be  deemed  to  have  ac- 
cepted it  on  that  condition,  whether  he  reads 
it  or  not ;  and  such  a  contract  is  not  prohib- 
ited by  any  rule  of  public  policy  in  this 
state  but  is  effectual  to  exonerate  the  carrier 
from  liability  for  the  negligence  of  his  ser- 
yants. 

Ezeeptions  sustained, 

Haakellt  <7.,  concurred  in  the  result  only. 
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1*  tern  formed  cm  water  flowinif  land 
whieh  luus  been  taken  in  eondemnation 
proceediaipi  by  a  water  supply  oompany.  De- 
longs  to  the  water  oompanj  and  not  to  the 
owner  of  the  fee. 


8f  The  ri^rktofa water  eomfMUisr  in  laade 
floyved  bjr  it  under  the  exercise  of  emineot  do- 
msln  Is  somethinir  more  than  a  mere  easement, 
and  isotudcs  the  right  of  exolustve  oooupation 
with  ail  attendant  riparian  rlgbts  for  suoh  time 
as  tb^  land  Is  held  under  the  charter* 

(Deoeml)er  SO.  18101) 

REPORT  by  the  Supreme  Judicial  Court  for 
Waldo  County  for  the  opinion  of  the  full 
bench  of  anaction  brought  to  recover  damages 
for  the  conversion  of  a  quantity  of  ice.  I^on- 
suit  granted. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  William  H.  Fogler  and  William 
P*  Thompson  for  plaintiff. 

Messrs.  John  C*  Coombst  Joseph  Wil- 
liamson, and  William  M.  Pay  son,  for  de- 
fendants: 

The  les^rlature  may  suthorize  the  tsking  of 
the  full  title  to  real  estate  for  public  purposes. 

Lewis,  Em.  Dom.  §  377;  DingUy  y.  Bottton, 
100  Msss.  644;  PagsY.  (/ Toole,  144  Mass.  30i!. 

Whether  the  fml  title  or  a  less  estate  be 
granted,  depends,  of  course,  on  the  charter. 

The  statute  estsblishes  an  absolute  presnmp 
tion  thst  the  terms  "real  estate"  and  "land"  in 
this  charter  mean  the  full  title  thereto  unless 
such  presumption  is  overcome  by  some  plain 
meaning  inconsistent  therewith. 


Nora— As  to  the  right  to  lee  generally  when  in 
Its  natural  state  upon  the  water  where  formed,  see 
tiote  to  Brown  y.  Onnn Ingham  (Iowa)  IMl^tL  Am 
868L 


See  also  28  L.  R.  A.  58>1. 
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The  principle  that  when  the  act  is  silent  no 
greater  estate  should  be  taken  for  public  pur- 
poses, agaiost  the  consent  of  the  owner,  than 
such  purposes  require,  has  no  application  when 
the  purposes  require  exclusive  and  perpetual 
use  of  the  premises. 

Lewis,  £m.  Dom.  §  140. 

The  term  "land"  includes  all  interests  there- 
in. 

Ham<yr  v.  Bar  Harbor  Water  Oo,  78  Me.  127. 

Damages  are  to  be  assessed  for  the  full  value 
of  the  property. 

Hayden  v.  SkiUing$,  78  Me.  418;  Lewis,  Em. 
Dom.  §  602;  Heyward  v.  New  T<yrk,  7  N.  Y. 
825;  Me.  Const,  art.  1,  g  21;  Harbaok  t.  Bm- 
ton,  10  Cush.  295. 

By  general  law  the  term  "land"  carries  the 
full  title. 

Anderson,  Law  Diet.  594;  2  Bl.  Com.  16; 
Johnson  v.  Bichardeon,  83  Miss.  464;  Wright 
▼.  Douglass,  7  N.  Y.  564;  State  v.  Pottmeyer, 
83  Ind.  408,  6  Am.  Bep.  224;  Miichdl  ▼.  War- 
ner,  6  Conn.  517;  Isham  t.  Morgan^  9  Conn. 
877,  28  Am.  Dec.  861. 

Especially  should  this  be  the  construction  of 
an  instrument  in  which  "land"  and  "real  es- 
tate" are  used  in  evident  contradistinction  to 
' 'easement." 

Anderson,  Law  Diet.  891;  Earn  t.  Salem,  100 
Haas.  850. 

If  the  f  uU  title  did  not  pass  by  the  taking  or 
by  estoppel,  still  in  any  event  the  water  com- 
pany acquired  an  interest  as  extensive  as  ita 
purposes  required. 

The  companv  was  chartered  to  furnish  "the 
people  of  Bel/ast  a  supply  of  pure  water  for 
•domestic,  mechanical,  and  manufacturing  pur- 
poses, and  to  the  city  of  Belfast  water  for  the 
extinguishment  of  fires  and  other  public  uses, 
with  all  the  rights,  privileges,  immunities, 
duties,  and  obligations  incident  to  similar  cor- 
porations" and  build  and  maintain  dams  and 
reservoirs. 

The  grant,  being  once  established,  is  to  be 
liberally  construed. 

Lewis,  Em.  Dom.  supra;  Parsons  Water  Co. 
T.  Knapp,  83  £an.  752. 

The  necessity  of  exclusive  possession  of  the 
reservoir  is  much  greater  than  of  land  by  the 
aide  of  the  railroad. 

The  right  of  the  railroad  "differs  very  essen- 
tially from  that  of  the  public  in  the  land  taken 
for  common  highways." 
•  Chicago  db  M.  B.  Co,  v.  P^UeMn,  16  111.  198, 
61  Am.  Dec.  65;  Jackson  v.  Butland  d  B,  B. 
a?.  25  Yt  150,  60  Am.  Dec.  246. 

They  have  exclusive  possession  "as  much  so 
fts  that  of  the  owner  or  occupant  of  the  adloin- 
ineland." 

Hurd  V.  Butland  A  B.  B.  Co,  25  Yt.  116; 
Connecticut  dP,RB.  Co,  v.  Bolton,  82  Yt.  48; 
Peirce  v.  Boston  dt  L,  li.  Corp,  141  Mass.  481; 
Hayden  v.  i^kiUings,  78  Me.  413:  Lewis,  Em. 
Dom.  588. 

Whatever  estate  the  water  company  took  in 
the  land,  it  took  all  the  water. 

"The  water  of  Little  river"  is  "the  whole 
water  of  Little  liver." 

Ingraham  v.  Camden  dt  B.  Water  Co.  82  Me. 
835;  Smith  v.  Concord,  148  Mass.  253;  Bamor 
V.  Bar  Harbor  Water  Co.  78  Me.  127;  Hotoe  v. 
Weymouth,  148  Mass.  605. 

If  the  works  are  at  first  insuflBlcieDt  to  handle 
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all  the  water  needed  for  all  the  purposes,  they 
may  be  afterwards  enlarged. 

Ingraliam  v.  Camden  £  B  Water  Go,,  Howe 
V.  Weymouth,  and  Smith  v.  Concord,  supra; 
Worcester  Oas  Light  Co,  v.  County  Oomrs,  188 
Mass.  289. 

A  taking  for  a  reservoir  and  such  other  works 
as  the  company  may  deem  necessary,  is  good. 

Biche  V.  Bar  Harbor  Water  Co,  75  Me.  91. 

To  maintain  this  action  of  trover,  plaintiff 
must  show  an  ownership  or  right  of  possession 
in  the  ice  alleged  to  have  been  converted. 

HaskeU  v.  Jones,  24  Me.  222;  Ames  v.  Pahner, 
42  Me.  197, 66  Am.  Dec.  271:  Clapp  r.Qlidden, 
89  Me.  448;  Leake  t.  Loveday,  4  Mann.  &  G.  972. 

By  the  common  law  the  title  to  aU  tide 
waters  and  lands  flowed  thereby  up  to  hi^h- 
water  mark  is  held  by  the  government  for  uie 
use  of  the  people. 

Com.  V.  Alger,  7  Cush.  56;  Oom,  v.  Otote- 
toum,  1  Pick.  179,  11  Am.  Dec.  161;  Martin 
v;  Waddea,  41  U.  S.  16  Pec  867, 10  L.  ed.  997; 
McCready  v.  Virginia,  94  TJ.  8.  891,  24  L.  ed« 
248. 

The  common  law  was  modified  by  the  Ordl> 
nance  of  1641-1647. 

But  this  was  a  qualified  right  to  use  the  In- 
terest granted  in  such  manner  as  not  to  inter- 
fere with  the  rights  of  the  public. 

Parker  v.  Cutler  MiOdam  Co.  20  Me.  857,  87 
Am.  Dec  56. 

Among  the  rights  of  the  public  thus  reserved 
arc  of  passing  over  the  flats  when  the  tide  ia 
out. 

StaU  V.  Wilson,  42  Me.  9;  Cain.  t.  Alger^ 
supra. 

Of  digging  up  the  sofl  for  clams,  etc. 

Packard  v.  Byder,  144  Mass.  440,  59  Am. 
Bep.  101;  Brastow  v.  Bockport  lee  Co,  TJ  Me. 
100. 

Of  navigation  for  boats  and  other  vessels,  of 
anchoring,  fowling,  fibbing,  eta 

Weston  V.  Sampson,  8  Cush.  355,  64  Am.  Dec 
764;  WestBoxbury  v.  Stoddard,  7  Allen,  158. 

Of  cutting  ice,  which  belongs  to  the  first  ap> 
propriator. 

Woodman  v.  Pitman,  79  Me.  456;  Dyer  v. 
Curtis,  72  Me.  181. 

The  propexty  In  the  fish  and  also  of  all  tidft 
waters  is  in  thepublic. 

CooUdge  v.  WiUiams,  4  Mass.  140. 

Public  rights  in  great  ponds  include  all  rear 
sonable  ana  lawful  uses  of  the  water,  although 
not  enumerated  in  the  ancient  charters,  as 
bathing,  washing,  watering  cattle,  for  manu- 
facturing, domestic  and  agricultural  purposes, 
skating,  riding,  using  in  the  arts,  ana  the  cut- 
ting and  taking  of  ice. 

West  Boxbury  v.  Stoddard,  supra;  EUUnger 
V.  Eames,  121  Mass.  689;  Peoples  Ice  Co,  y. 
Davenport,  149  Mass.  822;  Barrett  v.  Bockport 
Ice  Co,  16  L.  R.  A.  774,  84  Me.  155^  BraeUns 
V.  Bockpoitlce  Co.  supra. 

All  the  water,  therefore,  on  these  flats  with* 
in  the  ebb  and  flow  of  the  tide,  whether  fresh 
or  salt,  little  or  much,  belonged  to  the  publio 
for  all  lawful  uses. 

All  tide  waters  and  tidal  rivers  are  navigable 
and  public  by  absolute  presumption  of  law. 

Parsons  v.  Clark,  76  Me.  476;  VeoMis  v. 
Dudnel,  50  Me.  479;  Parker  v.  OuOer  MiUdam 
Co.  20  Me.  857,  87  Anu  Dec  56;  WaMngUm 
lu  Co.  V.  ShortaU,  101  111.  46,  40  Am.  B^ 
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196;  Angell,  Tide  Waters,  78;  KiiiQ  t.  Smith, 
2  Dou^l.  441;  Lapisli  v.  Bangor  Bank,  8  Me. 
85;  PeyroHX  v.  Howard,  82  U.  8.  7  Pet.  824,  8 
L.  ed.  70C. 

PlainiifTs  rights  were  not  increased  by  the 
taking  of  ber  premises  and  bailding  of  the 
dam. 

Such  increase  could  onlv  arise  from  a  corres- 
ponding decrease  in  the  rights  of  the  public. 

8  Kent,  Com.  427;  WeHon  v.  Sampton,  8 
Cosh.  855,  54  Am.  Dec.  764;  lUirufu  C&ni.  R 
Co.  Y.  lUiivoi%,  146  U.  8.  887,  86  L.  ed.  1018. 

The  grant  to  the  water  company  for  water 
works  cannot  operate  to  transfer  other  public 
rights  oyer  unto  a  third  person. 

Stockton  T.  Baltimore  d  N,  F.  B,  Cb.  82  Fed. 
Rep.  9. 

The  benefit  of  an  ice  privilege  caused  by  a 
dam  on  an  inland  private  stream  to  raise  a  head 
of  water  to  operate  a  mill,  accrues  to  the  owner 
of  the  stream  and  not  to  the  owner  of  the  mill; 
only  the  ice  must  not  be  taken  so  as  to  inter- 
fere with  the  operation  of  the  mill. 

Ste9tn»  V.  K$aey,  78  Me.  445,  57  Am.  Rep. 
818. 

On  the  same  principle  the  benefit  of  an  ice 
privilege  caused  bv  a  dam  on  a  public  tidal 
stream  to  raise  a  head  of  water  to  supply  a 
citv  accrues  to  the  owners  of  such  stream; 
only  the  ice  must  not  be  taken  so  as  to  inter- 
fere wiUi  the  operation  of  the  waterworks. 

Emery,  J,,  delivered  the  opinion  of  the 
eourt: 

The  Belfast  Water  Company  was  incor- 
porated by  chapter  94  of  Special  Acts  of  1887, 
^for  the  purpose  of  furnishing  to  the  people 
of  Belfast  a  supply  of  pure  water  for  aomes- 
iic,  mechanical,  and  manufacturing  purposes, 
and  to  the  city  of  Belfast,  water  for  the  ex- 
tinfTuishment  of  fires  and  other  public  uses." 
To  effect  these  purposes,  the  company  was  au- 
thorized, by  its  charter,  to  **  take  as  for  pub- 
lic uses  any  real  estate  or  easement  tJierein, 
including  the  water  of  any  ponds,  stieams, 
springs,  or  artesian  wells,  necessary  for  ob- 
taining a  sufficient  supply  of  water,  for  the 
oonstruction  of  reservoirs,  and  the  laying  of 
pipes,"  etc.  It  was  also  authorized  to  ** erect 
and  maintain  all  necessary  dams,  reservoirs, 
stand-pipes,  and  hydrants. **  Under  this  char- 
ter, the  company  took  from  various  owners, 
in  the  manner  provided  in  the  charter,  and 
for  the  purposes  therein  named,  a  strip  of  land 
on  each  side  of  a  stream  called  Little  river, 
in  Northport.  The  land  taken  extended  from 
near  the  mouth  of  the  stream  up  both  sides 
of  the  stream  some  2,000  feet,  more  or  less, 
and  included  upland  on  eadi  side  of  the 
stream,  and  the  fiats,  and  the  land  under  the 
stream.  The  company  also,  in  the  same  way, 
condemned  **  the  water  of  the  stream. " 

A  section  of  this  strip  of  land  was  taken 
from  the  plaintiff,  out  of  a  larger  parcel  of 
land  belonging  to  her.  The  section  taken 
from  her  was  about  100  feet  wide,  includinp: 
upland,  the  flats,  and  the  land  under  the 
stream  to  the  middle  line  of  the  stream.  The 
tides  of  tlie  sea  flowed  at  hiffh  water  up  this 
Btream  past  the  plaintiff *s  land,  but  ebbed 
entirely  out  at  low  water,  leaving  only  the 
fresh- water  stream.   The  plaintiff  sought  for, 
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and  obtained,  payment  of  her  damages  for 
this  taking  of  her  land. 

The  company  afterwards  built  a  dam  across 
the  stream,  below  the  land  taken  from  the 
plaintiff,  by  which  dam  an  artificial  pond  of 
fresh  water  was  formed,  and  the  inflow  of  the 
salt  water  was  prevented.  From  this  pond, 
the  water  was  pumped  into  the  company's 
pipes  to  supply  the  people  and  the  city.  Ico 
was  cut  and  removed,  by  persons  in  the  em- 
ploy of  the  company,  from  that  part  of  the 
artificial  pond  over  the  strip  of  land  taken 
from  the  plaintiff.  For  this  removal  of  ice, 
this  action  of  trover  was  begun  by  the  plain- 
tiff, and  is  brought  to  the  law  court  on  re- 
port. 

The  plaintiff,  before  the  condemnation  of 
her  lana,  had  no  property  in  the  water  of  the 
stream,  either  in  its  liquid  or  frozen  state. 
Her  rights  in  either  kind  of  water  were 
simply  those  of  an  ordinary  riparian  owner,— 
to  take  of  the  water,  as  it  flowed  past  or 
rested  upon  her  land,  such  limited  quantity 
as  would  not  appreciably  diminish  tne  flow 
or  supply  10  the  riparian  owners  below.  In 
the  absence  of  modifying  deeds  or  contracts, 
this  riparian  right  is  annexed  to  the  posses- 
sion of  the  landj  and  belongs  to,  and  may  be 
exercised  bv,  the  tenant  in  possession,  how- 
ever small  his  estate,  even  if  he  be  tenant  at 
will  only.  It  is  evident,  therefore,  that  if 
the  company,  after  condemnation,  became  the 
tenant  in  possession  of  this  strip,  and  had  the 
right  of  exclusive  possession,  then  this  action 
cannot  be  maintained,  as  there  was  no  injury 
to  the  reversionary  interest.  We  think  the 
company  did  become  at  least  a  tenant  in  pos- 
session, and  has  the  right  of  exclusive  pos- 
session so  long  as  it  occupies  the  strip  for  the 
purposes  for  which  the  land  and  water  were 
taken. 

The  plaintiff  urines  that  her  remaining 
rights  in  the  land  and  water  are  equal  ana 
similar  to  those  of  a  riparian  owner  whose 
land  is  flowed  under  the  mill  act,  and  she 
con  Aden  tly  cites  Stevenn  v.  KeUey,  78  Me.  445, 
57  Am.  Rep.  818.  There  is,  however,  a  mani- 
fest difference  between  the  two  cases  and  the 
two  situations.  Under  the  mill  act,  the  mill 
owner  is  not  authorized  to  take  land,  nor  does 
he  assume  to  take  land.  He  is  merelv  au- 
thorized to  flow  the  land,  and  that  is  all 
he  assumes  to  do.  The  landowner  retains 
his  possession,  and  with  it  all  his  riparian 
rights  except  the  right  to  have  the  water  flow 
from  his  land  as  freely  as  it  naturally  would. 
The  flowing  of  his  land  puts  no  other  restraint 
upon  his  uie  of  the  water. 

The  plaintiff  again  likens  her  right  to  that 
of  a  landowner  over  whose  land  a  highway 
has  been  laid  out.  She  cites  many  cases  il- 
lustrative of  that  right.  Here,  again,  the 
difference  is  plainly  seen.  When  a  road  is 
located,  the  land  is  not  "taken,"  in  the 
technial  sense  of  that  term.     No  authority  is 

f;iven  any  person  or  corporation  to  "take** 
and  for  a  highway.  The  highway  is  located 
or  "laid  out"  over  the  land  directly  bjr  pub- 
lic authority.  Such  laying  out  is  simplv* 
imposing  a  public  ensemcnt  upon  the  land. 
The  public  acquire  only  the  right  of  passage, 
with  the  incidental  right  of  facilitating  that 
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passage  by  oonstructinff  and  keeping  in  re- 
pair a  road  within  the  Tines  of  the  location. 
The  exercise  of  this  rip:ht  by  the  public  does 
not  ordinarily  require  the  continual  and  ex- 
clusive occupation  of  the  entire  width  of  the 
location,  hence  the  landowner  retains  such 
rights  of  possession  as  the  public  does  not 
need. 

The  Belfast  Water  Company  Is  required  by 
Its  charter  to  furnish  the  city  and  people  of 
Belfast  with  an  abundant  supply  of  pure 
water  at  all  seasons.     It  must  care   for  the 
quality,  as  well  as  the  quantity,  of  water  to 
be  supplied.    It  must,    therefore,    provide 
large  reservoirs  for  the  storage  of  water,  and 
must  guard  the  water  in  them  against  all 
danger  of  contamination.    It  has  made  a  res- 
ervoir of  large  extent  by  taking  land  for  a 
lonff  distance  under  ana  on  both  sides  of 
Little  river,  and  by  building  a  dam  near  its 
mouth.   This  reservoir  it  must  maintain,  con- 
trol, and  guard  at  all  times,  so  as  to  preserve 
the  quantity  and  purity  of  the  water.     To  do 
this  requires,  in  the  company,  the  right  of 
exclusive  possession  of  all  the  land  under  and 
about  the  pond,  or  reservoir, — of  all  the  land 
taken.    It  must  have  the  right  to  keep  every 
person  away  from  the  water  and  the  reservoir. 
lUading  v.  Dams,  158  Pa.  860.     The  riparian 
rights  which  the  plaintiff  insists  that  she 
retains  are  the  very  rights  the  companv  most 
needs  to  effectuate  the  purposes  of  its  charter. 
They  are  the   rights  which   the  company 
sought  for  in  selecting  the  land  taken.     It  is 
to  be  presumed  that  the  value  of  these  at- 
tendant riparian  rights  was  considered  in  the 
appraisal  of  the  damages,  and  was  included 
in  the  award.    Ham  v.  BaUm,  100  Mass.  850. 
By  its  condemnation  of  this  land,  the  com- 
pany has  paid  for  and  obtained,  not  the  fee, 
perhaps,  but  certainly  somethiDg  more  than 
a  mere  easement  in  the  land.    It  has  acquired 
the  right  of  exclusive  occupation,  and,  with 
this,   all  the  attendant  riparian  rights,   for 
such  time  as  it  holds  the  land  under  its  char- 
ter. 

The  rights  of  a  water  company  in  land  taken 
for  the  purposes  of  its  charter  are  analogous 
to  those  of  a  railroad  company  in  land  taken 
for  its  railroad.  The  rights  of  the  latter  to 
the  exclusive  possession  of  such  land  are 
satisfactorily  expounded  in  Bayden  v.  SkUl- 
ings,  78  Me.  418 ;  Lander  v.  Bath,  85  Me.  141 ; 
and  in  Peiree  v.  Boston  A  L.  B,  Corp,  141 
Mass.  481.  These  cases  will  shed  light  upon 
the  question  which  has  been  considered  here. 

It  follows  that  the  plaintiff  cannot  main- 
tain this  action. 

Plaintiff  nonsuited. 


Charles  P.  KINGSLEY,  by'Guardlan, 

OOULDSBORO   LAND  IMPROVEMENT 

00. 

( Me. ) 

A  way  of  aeceas  by  water  to  laad  bor- 


NoxB.— For  a  oolleotton  of  authorities  upon  the 
question  of  riirht  of  waj  by  necessity,  see  note  to 
Loffaa  v.Stogdale  (Ind.)  8  L.  B.  A.  88. 

25  L.?a  A. 


dorlw  OB  tho  aea  is  suffloient  to  pravent  a 
right  qI  way  from  neoessitj  aorosB  land  of  tbm 
grantor  whloh  encloses  it  on  the  land  slda 
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REPORT  by  the  Supreme  Judicial  Gomt  for 
Hancock  County  for  the  opinion  of  the 
law  court  of  an  action  brought  to  recover 
damages  for  an  alleged  trespass  by  defendant 
upon  plaintiff's  property.  Juaofnent-  for 
plaintiff 

The  declaration  alleged  that  defendant,  by  fta 
agents,  with  force  anaarms  broke  and  entered 
plaintiff's  close,  cut  down  and  destroved  tim- 
ber and  underbrush,  broke  down  ana  carried 
away  fences,  blasted,  dug  up  and  carried  away 
a  large  quantity  of  rock  and  granite,  dug  up 
and  carried  away  earth  and  converted  a  Urge 
portion  of  the  close  into  a  traveled  road. 

Further  facts  appear  in  the  opinion. 

Mr.  J*  A.  Peters*  Jr.,  for  plaintiff: 

When  a  man  inconsiderately  or  accidentally 
conveys  his  land  in  such  a  way  as  to  leave  a 
portion  of  it  inaccessible  without  trespass,  and 
therefore  useless,  the  courts  relieve  the  owner 
of  the  inaccessible  tract  by  establishing  the 
fiction  of  an  implied  grant  of  a  right  of  way. 

Whitehouee  v.  Cumminge,  88  Me.  96. 

The  defendant's  obvious,  most  convenient 
and  most  used  means  of  access  to  its  land  ia  by 
water. 

The  right  of  way  will  not  be  implied  If 
merely  convenient. 

Whitehouae  v.  Cumminge,  wipra:  SUOweU  v. 
Foster,  80  Me.  844;  Warrm  t.  Blake,  54  Me. 
276,  89  Am.  Dec.  748. 

The  right  to  cross  the  plaintiff's  land  cannot 
be  called  a  right  of  way  by  necessity  when  it 
is  shown  to  be  only  used  as  a  convenience. 

See  extended  noiee  to  PettingiU  v.  Poritr,  85 
Am.  Dec  675,  and  to  Cooper  v.  Maupin^  86 
Am.  Dec.  464. 

This  special  case  of  access  by  water  has  been 
decided  very  infrequently. 

Lawton  v.  Biters,  2  McCord,  L.  445, 18  Am. 
Dec.  743;  Turnbvll  v.  Biwrs,  8  McCord,  L. 
181,  15  Am.  Dec.  623;  Screten  v.  Qregorie,  8 
Rich.  L.  158,  64  Am.  Dec.  748. 

There  is  not  a  presumption  in  all  cases  that 
a  right  of  way  was  intended  to  be  reserved. 

Bic/tards  v.  Attleborough  Branch  B.  Co,  158 
Mass.  122. 

If  the  defendants  intend  to  establish  an  ease- 
ment by  necessity  over  the  property  of  the 
plaintiff  the  burden  is  upon  them  to  show  the 
necessitv. 

StuwSeeant  v.  Woodruff,  21  N.  J.  L.  188,  47 
Am.  Dec.  159;  DoUiff  v.  Boston  d  li.  R  Co. 
68  Me.  178. 

Mr.  Bedford  E.  Traejr  for  defendant 

Foetar»  /.,  delivered  the  opinion  of  the 
court: 

Notwithstanding  this  is  an  action  of  tres- 
pass, the  real  and  only  question  involved  is 
whether  tiie  defendant  is  entitled  to  a  way 
from  necessity  over  the  plsintiff's  premises. 

The  defendant's  land  embraces  what  is  prop- 
erly known  as  "Grindstone  Neck,"  in  the  town 
of  Qouldsborough,  and  is  surrounded  on  three 
sides  by  the  waters  of  Frenchman's  bay  and 
Winter  harbor.    On  the  north,  and  adJcAnlnf 


See  also  40  L.  R.  A.  105;  42  L.  R.  A.  570;  47  L.  R.  A.  79. 
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the  defendant's  land,  lies  the  land  of  the  plain- 
tiff, over  which  the  way  is  claimed. 

Admiftmg  that  both  parcels  were  orifl:inallv 
owned  bj  one  WilUam  Bingham,  throogn 
whom,  by  si^ndry  mesne  conveyances,  both 
parties  derive  their  respective  Utles,  we  do  not 
think  the  defendant  entitled  to  the  way  as  one 
originating  tronv  necessity.  Such  right  is 
founded  upon  the  doctrine  of  implied  grant. 
And  implied  grants  pf  this  character  are  looked 
upon  with  jealousy,  construed  with  strictness, 
and  are  not  favored  except  in  cases  of  strict 
Decessity,  and  not  from  mere  convenience. 
The  rule  is  now  so  well  settled  in  this  state  that 
•ft  reference  to  the  decided  cases  where  this 
-question  has  been  fully  considered  is  all  that 
is  necessary. 

Warren  v.  Blake,  54  Me.  276.  89  Am.  Dea 
743;  DoUiffy.  Boston  it  M,  R  Go.  ^  Me.  178; 
JSteverii  V.  Orr,  69  Me.  328;  Stiliwell  v.  Foiter, 
80  Me.  838;  Whitshoute  v.  Oumminai,  88  Me. 
91. 

It  has  long  been  the  established  rule  that  if 
one  grants  a  close  surrounded  by  his  own  land, 
or  to  which  he  has  no  access  except  over  his 
■own  land,  he  impliedly  grants  a  right  of  way 
-over  his  adjoining  lands  as  incident  to  the  oc- 
-cupation  and  enjoyment  of  the  grant.  NichoU 
▼.  Luce,  24  Pick.  102,  85  Am.  Dec.  802.  And 
the  same  rule  applies  when  there  has  been  a 
•severance  of  the  property,  one  portion  of  which 
has  been  rendered  inaccessible  except  by  pass- 
ing over  the  other,  or  by  trespassing  on  the 
lands  of  a  stranger. 

Whether  the  same  rule  shall  apply  in  a  case 
Jike  the  present,  where  the  property  to  which 
the  right  of  way  is  claimed  is  partially  sur- 
■lounded  by  the  sea,  presents  a  question  some- 
what different  from  any  decided  case  in  this 
■ctate.  It  has,  however,  been  before  the  courts 
in  other  jurisdictions,  and  there  it  was  held 
that  the  rule  did  not  apply. 

Thus,  in  Lawton  v.  Rivers,  2  McCord,  L.  445, 
18  Am.  Dec.  741,  the  court  in  South  Carolina 
-decided  that  the  plaintiff,  o¥mer  of  an  island 
separated  by  a  river  from  another  island,  and 
this  island  being  connected  at  low  tide  by  a 
hard  marsh  with  a  third  island,  owned  by  the 
defendant,  did  not  have  a  right  of  way  bv  ne- 
-cessity  from  the  public  way^ver  the  defend- 
ant's plantation  connecting  with  the  road  or 
path  leading  from  the  second  island  to  the 
fiTer  opposite  to  the  plaintiff's  island.  After 
•stating  the  general  rule  of  law  governing  rights 
of  way  from  necessity,  the  court  says:  "It  is 
apparent,  however,  that  no  such  necessity  ex- 
isted in  this  case.  The  plaintiff  has  a  naviga- 
ble watercourse  from  his  door  to  the  public 
«oad  or  highway,  by  which  the  distance  is  not 
.^eater  than  by  land ;  and  although  there  mav 
be  some  inconvenience  in  being  obliged  al- 
wavs  to  go  by  water,  when  he  yisits  this  plan- 
tation, yet  it  is  not  greater  than  necessarily 
attends  every  insular  situation,  and  perhaps 
not  so  great  to  him  as  it  would  be  to  his  nei^h- 
U>r  to  keep  up  a  lane  through  bis  plantation 
for  his  accommodation." 

TurnbuU  ▼.  Biven,  8  McCord,  L.  181,16  Am. 
Dea  622,  is  another  case  in  the  same  state, 
where  the  plaintiff  claimed  a  way  across  the 
defendant's  land,  called  "Stent's  Point,"  to  his 
island,  and  was  decided  upon  the  principles 
iaid  down  in  the  preceding  case.    The  court 
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there  held  thai.  If  the  land  could  be  readied  hf 
water,  or  bjr  a  distant  or  difflcull  road,  no  way 
from  necessity  could  be  said  to  exist.  In  the 
course  of  the  opinion  Nott»  •/.,  makes  use  o( 
this  language:  "In  analogy  with  that  case, 
suppose  one  person  should  sell  to  another  the 
extreme  point  of  a  neck  or  too^e  of  land  sur- 
rounded by  an  open  sea  or  navigable  streama^ 
except  on  one  side,  would  it  be  understood  that 
the  seller  should  allow  him  a  right  of  way 
through  the  whole  neck  of  land  because  some- 
times it  would  be  more  convenient  for  him  to 
go  to  his  farm  by  land  than  tyy  water?  I 
should  suppose  not. 

In  the  present  case  the  defendant's  land  has 
navigable  waters  on  three  sides  of  it.  Over 
these  waters  there  is  a  public  right  of  travel. 
The  defendant  has  the  free  use  of  these  waters 
in  going  to  and  from  its  land.  It  has  erected 
wharves,  and  owns  a  steamboat,  which  dur- 
ing certain  portions  of  the  year  runs  several 
times  each  dav  between  there  and  Bar  Harbor, 
and,  as  occasion  requires,  to  Winter  Harbor, 
on  the  east.  To  the  latter  place  it  is  only 
three  quarters  of  a  mile  by  the  way  of  the 
road  or  by  water.  It  might  oftentimes  be 
more  convenient  to  pass  over  a  highway,  or 
across  the  plaintiff's  premises,  than  be  sub- 
jected to  the  inconvenience  of  using  the  waters 
of  the  sea.  But  this  inconvenience  is  not  such 
as  the  law  requires  to  constitute  a  legal  neces- 
sitv  for  the  way  claimed. 

Kor  can  the  defendant  prerail  upon  the 
question  of  license.  There  was  no  such  license 
as  would  entitle  the  defendant  to  enter  upon 
the  plaintiff's  premises,  and  commit  the  acts 
which  the  evidence  shows  were  done  in  this 
case. 

According  to  the  stipulation  in  the  report, 
the  entry  must  be,  judgment  for  ihs  plaintif. 


John  H.  MITCHELL 
e. 

Job  ABBOTT  el  oL 
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An  oflTer  of  reward  fdr  the  deteetlOB  mtm 

eriminalf  although  unlimited  as  to  time  and 
never  withdrawn,  is  merely  a  proposal  whioh,  tf 
notaooepted  by  performance  within  a  reasoa- 
able  time  is  oonoluslvely  presumed  by  law  to  be 
revoked. 

(Maroh  81, 18M.) 

REPORT  by  the  Supreme  Judicial  Court  for 
Somerset  County  for  the  opinion  of  the 
whole  court  of  an  action  brought  to  recover  a 
reward  which  had  been  offered  by  defendants, 
officers  of  the  Dexter  Savings  Bank,  for  the 
detection  of  the  persona  who  had  murdered  the 
treasurer  of  the  bank.  Judgment  for  defend' 
ants. 

The  facts  anificiently  appear  in  the  opinion. 

Mesen.  Walton  *  Walton  for  plaintiff. 

Mestn.  Croebjr  *  Cromhy»  for  defend- 
ants: 

Nora.— The  above  decision  Is  In  aooord  with  thai 
of  Shaub  V.  Lancaster,  21  L.  B.  A.  eeu  IM  Pa.  801, 
Imt  direct  authority  upon  the  quasfetoa 
beUmlted. 


See  also  42  L.  R.  A.  15^5;  44  L.  R.  A.  677. 
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Trustees  of  a  savings  bank  are  the  agents  of 
the  bank. 

Tbey  had  authority  l^  virtae  of  their  posi- 
tion to  make  such  an  ofEer  on  behalf  of  the 
corporation, 

Rieord  v.  Central  Pac.  R.  Cd.  15  Ner.  167; 
American  Exp.  Co.  v.  Patterson,  78  Ind.  480; 
Kdiejf  ▼.  National  Bank  of  Crawford  County, 
99  Pa.  426;  1  Morawetz,  Priv.  Corp.  g  424; 
/Simpson  ▼.  Garland,  72  Me.  40.  89  Am.  Kep. 
207  ;  Parinton  ▼.  Security  L.  Ins.  d  Annuity 
Co.  72  Me.  22;  IfdUeboro  r.  Clark,  68  Me.  87, 
28  Am.  Rep.  22;  Winship  y.  Smith,  61  Me.  118; 
Mann  r.  Chandler,  9  Mass.  885. 

The  ofiT er  was  not  accepted  or  acted  upon 
within  a  reasonable  time. 

Lorin{f  r.  Boston,  7  Met.  409. 

Is  the  question  of  the  detection  of  the  mur- 
derers open  to  the  defendants?  It  is  admitted 
that  there  is  a  record  of  the  conyiction  of  Stain 
and  Cromwell,  but  defendants  say  that,  not- 
withstanding that  conviction,  Stain  and  Crom- 
well were  not  the  real  murderers,  in  fact  that 
there  was  no  murder  at  all,  but  that  Barron 
oonunitted  suicide. 

These  defendants  were  not  parties  to  the 
case.  State  of  Mains  v.  Stain  arid  Cromwell. 
They  did  not  appear  and  did  not  have  any 
right  to  appear  in  the  case  more  then  the  most 
insignificant  men  in  Christendom.  They  are 
now  summoned  into  court  and  simply  ask  for 
those  rights  to  which  every  citizen  and  every 
human  being  is  entitled. 

Bigelow,  Estoppel,  p.  47,  Trespass;  Belts  v. 
Jr«t0  Harford,  26  Conn.  180;  Hutchinson  v. 
MerchanU  dk  M.  Bank  of  Whuling,  41  Pa.  42; 
1  Greenl.  Ev.  g  587. 

Even  a  plea  of  guilty  in  a  criminal  case  Is 
only  eyidence  of  confession  and  is  not  conclus- 
ive in  a  civil  case  against  the  same  party. 

1  Oreenl.  Ev.  687,  note,  see  §  556,  Jnguisi- 
tions. 

In  an  action  to  recover  a  reward  for  the  de- 
tection and  coDviction  of  an  offender,  the  rec- 
ord of  conviction  is  not  conclusive  evidence  of 
his  guilt. 

Mead  v.  Boeton,  8  Cush.  404. 

Even  admissions  in  a  deed  are  only  binding 
upon  parties  and  privies. 

1  GreenL  Ev.  g  211;  BuUrick  t.  Eolden,  8 
Cush.  288. 

Wiswell*/.,  delivered. the  opinion  of  the 
court : 

The  plaintiff  alleges  that  on  the  28d  day  of 
February,  1878,  the  defendants  published  an 
offer  of  a  reward;  that  upon  the  81st  day  of 
March,  1890,  the  plaintiff  performed  the  service 
which  entitled  him  to  the  reward,  in  accord- 
ance with  the  terms  of  the  offer. 

Various  objections  to  the  maintenance  of  the 
suit  are  suggested  and  argued  by  the  defendants' 
counsel.  It  is  only  necessary  to  consider  one, 
which,  we  think,  (%  an  insuperable  objecdon  to 
the  maintenance  of  the  action,  unless  there  are 
facts  other  than  those  set  out  in  the  plaintiffs' 
dedsration,  viz.,  that  the  offer  of  reward  was 
a  proposal  to  continue  for  a  reasonable  time 
only,  and  that  it  ceased  to  be  a  proposal  long 
before  tbe  time  when  the  plaintiff  alfeges  he  ac- 
cepted it  by  a  performance  of  the  service  for 
which  the  reward  was  to  be  paid. 

Tbe  legal  principles  applicable  to  an  offer  of 

t5  L.  R.  A. 


reward  for  the  detection  of  an  offender  or  iSb^ 
recoveiy  of  property  are  well  understood. 
Such  an  offer  is  a  proposal  merely;  if  acted- 
upon  before  revocation,  tbe  offer  and  ac- 
ceptance by  a  performance  become  a  valid  con- 
tract for  a  sufficient  consideration.  It  may  bo- 
revoked  at  any  time  before  it  is  acted  upon. 

The  offer  in  this  ease  was  unlimited  as  ta 
time,  and,  so  far  as  we  know,  was  never  with- 
drawn by  the  act  of  those  making  it.  We  think 
that  the  proper  construction  of  such  a  proposal 
is,  as  contended  by  the  defendants,  that  it  most 
be  accepted  by  performance  within  a  reason- 
able time,  and  that  tiie  law  will,  in  the  abeence- 
of  other  facts,  conclusivelT  presume  a  revoca- 
tion after  a  reasonable  time.  Otherwise,  it 
would  be  a  perpetually  continuing  offer  for  all 
time.  Tbe  statute  of  limitations  would  fur- 
nish no  relief,  nor  limit  the  continuance  of  the 
offer,  provided  only  that  the  action  be  com- 
menced within  the  statutory  period  after  per- 
formance. Such  a  construction  would  be  most 
unreasonable,  and  one  that  could  neither  have 
been  intended  by  the  persons  making  the  offer, 
nor  contemplated  by  one  who,  twelve  yeara 
later,  was  instrumental  in  bringing  about  the 
detection  of  the  offender. 

Our  view  is  fully  sustained  by  the  Massa- 
chusetts Oourt  in  the  case  of  Lonng  v.  Boeion, 
7  Met.  409.    In  that  case  a  lapse  of  three  yeara- 
and  eight  months  was  held  to  be  beyond  a  rea- 
sonable time. 

In  this  case  It  was  not  necessary  to  decide 
what  "would  be  a  reasonable  time  during  which 
the  offer  would  continue.  A  lapse  of  more 
than  twelve  years  between  the  time  of  making 
the  offer  and  ibe  time  of  performance  is  cer- 
tainly much  more  than  a  reasonable  time.  We 
are  forced  to  presume,  therefore,  a  withdrawal 
or  revocation  of  the  offer  before  the  time  of  ac- 
ceptance. 

Tbe  defendants  filed  a  demurrer.    The  case- 
was  then  reported  to  the  law  court  for  the  de- 
termination  of   certain   ouestionsi     Counsel* 
upon  both  sides  expressed  a  desire  that  the 
question    considered,  although  not   specially 
raised  in  the  report,  should  tw  decided.    This- 
question  is  raised  by  tbe  general  demurrer,  and 
we  have  considered  it  alone  because,  unless- 
the  plaintiff  can  show  other  facts  and  circum- 
stances than  those  alleged,  it  finally  determinea 
the  rights  of  tbe  plaintiff  in  this  or  any  other 
action  brought  to  recover  this  reward. 

The  plaintiff  will  have  the  right  to  amend 
the  declaration  at  nisi  prius,  upon  terms,  if 
there  are  any  other  facts  which  can  avail  him. 

Declaration  adjudged  defective.  J>emurrtr 
sustained. 


STATE  of  Maine 

Herbert  A.  EDWARDS  et  oL 

( Me. > 

!•  A  eontimet  to  pay  c^reator  toll  for 

Nora.— The  ioteresttiiff  and  Important  qnestioft 
of  tbe  right  of  the  state  to  ezerolse  a  supervWon 
and  control  oyer  property  whloh  has  been  devoted 
by  tbe  owner  to  public  use  hastieen  discussed  lii*the 
oases  of  People  v.  Badd  (N.  Y.)  6  L.  R.  ▲. 
New  York  is  C  Grain  dc  Stock  Bzobaage  v.  < 
Board  of  Trade  (lU.)  S  Ifc  &.  A.  411. 
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griDdlnr  at  a  pnblfe  mm  than  that  Hxed  by 
■tatute  Is  Id  valid  and  oonstituteB  no  defenoe  for 
takinff  exceflBiretollg. 

8.  ▲  Btatiite  limltiii^  the  amount  of 
toll  which  mar  be  taken  by  a  water  mill  which 
does  grinding  for  the  public  Is  not  unoonstitu- 
tionaL 

(December  19, 18081) 


I  EXCEPTIONS  bv  defeDdants  to  ralfngs  of 
i  the  Superior  Court  of  Aroostook  County 
made  d urine  the  trial  of  a  proceeding  against 
defendants  for  demanding  and  receiving  es- 
oesslve  tolls  for  grinding  grain,  which  re- 
sulted in  a  verdict  for  conviction.     OverrvUd, 

The  facts  sufScieutly  appear  in  the  opinion. 

Mr.  Charles  F.  Daff^ett,  Chunty-Atty., 
for  the  State. 

Hr.  Louie  C»  Steame  for  defendants. 

Haskell*  J.,  delivered  the  opinion  of  the 
court: 

The  defendants  were  convicted  under  Rev. 
Stat.,  chap.  67,  gg  5,  6,  as  amended  by  the 
Act  of  1885,  chapter  832,  on  two  several 
counts  -First,  of  refusing  to  receive  grain  at 
their  gristmill,  there  tendered  to  be  ground ; 
second,  of  taking  excessive  toll.  The  de- 
fendants have  excepted  to  the  ruling  of  the 
court  that  they  were  bound  to  receive  the 

S:rists  of  grain  offered,  and  grind  the  same 
or  the  toll  specified  b^  the  statute,  and  that 
an  agreement  for  toll  in  excess  of  that  fixed 
by  statute  would  be  no  defense. 

The  case  does  not  show  what  kind  of  a 
mill  the  defendants  operated,  nor  whether  it 
was  a  public  or  private  mill,  nor  whether  it 
was  a  water  mill,  steam  mill,  or  wind  mill. 
It  assumes,  however,  that  it  was  a  gristmill, 
used  for  grinding  grain  for  the  public. 

Exceptions  must  show  sufiScient  facts  to 
make  the  ruling  erroneous.  Heed  v.  ^ed,  70 
Me.  504.  In  this  case,  therefore,  if  the  rul- 
ing excepted  to  be  correct,  and  the  statute 
under  which  the  conviction  was  had  be  con- 
stitutional when  applied  to  any  kind  of  a 
gristmill,  judgment  must  be  entered  on  the 
verdict.  Andlt  may  be  assumed  that  defend- 
ants' mill  was  a  public  gristmill,  propelled 
br  a  head  of  water  obtained  under  authority 
oi  the  mill  act.     Rev.  Stat.  chap.  92. 

Assuming  the  mill  to  be  a  public  mill, 
and  the  statute  under  which  the  conviction 
was  had  to  be  valid,  an  agreement  between 
the  owner  of  the  grain  and  tke  defendants,  for 
toll  in  excess  of  the  statute  quantity,  can  be 
no  defense.  The  act  of  the  defendants  in  tak- 
ing excessive  toll  was  just  as  much  in  de- 
fiance and  violation  of  the  statute,  when 
taken  by  agreement  with  the  owner  of  the 
grist,  as  if  taken  without  his  consent.  The 
defendants'  act  is  prohibited  by  the  statute. ' 
They  were  required  to  run  their  public  mill, 
for  statute  toll,  with  e<][ual  dispatch  for  all 
the  patrons  of  their  mill.    They  were  re- 

auired  to  receive  grists  and  grind  them  in 
leir  turn,  without  motive  for  unequal  dis- 
patch to  those  willing  to*  pay  an  extra  price 
for  it.  The  taking  of  usury  by  agreement 
with  the  borrower  of  money  is  analogous. 
Freedom  from  blame  on  the  part  of  the  lender 
is  not  a  bar  to  the  borrower's  right  to  recover 
back  the  usury.    Houghton  v.  /SoweU^  28  Me. 
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216.    The  statute  under  which  the  oonvle- 
tion  was  had  imposes  on  such  condition. 

But  it  is  stoutly  asse  ted  that  the  statute 
is  unconstitutional,  as  an  invasion  of  the 
private  right  of  enjoyment  of  property.    The 
mill  act  of  Maine  applies  to  all  water  mills ;. 
and  whether  its  valiaity  results  from  the  ex- 
ercise  of  eminent  domain  as   supposed  by 
many  cases  (t7b7'(fa»  v.    Woodward,  40  Me. 
817 ;  Great  FaUs  jy(fg.  Ch.  v.  Remold,  47  N. 
H.   444;  Olrmtead  v.    Camp,  88  Conn.  682*,. 
and  others  cited  by  Gould,  Waters,   g  268 ;. 
and  by  the  supreme  court  in  Bead  v.  Amoi- 
keag  iifg.  Co.  118  U.  S.  9,  28  L.  ed.  889), 
or  from  the  proper  regulation  of  the  rights- 
of  riparian  owners,  so  as  to  best  serve  the 
public  welfare,  having  due  regard  to  the  in- 
terests of  all,  as  held  in  Read  v.  Amotkeaf^ 
Mjg.  Co.  iupra,  and  in  Murdoek  v.  Stickneu, 
8  Cush.  118,  and  remarked  by  the  court  la 
LoweU  V.  Boston,  111  Mass.  466,  16  km.  Sep. 
89,  it  is  unnecessary  now  to  consider. 

It  is  conceded  by  all  authorities  that  the 
public  use  of  property  by  the  individual  ia 
within  the  scope  of  legislative  control ;  and 
it  matters  not  whether  the  use  be  authorized 
hj  express  statute  or  dedicated  by  the  indi- 
vidual proprietor.    If  it  be  a  public  use,  it 
is  within  ue  supervision  and  control  of  the 
legislature.    The  troublesome   question    ia 
wljether  the  use  be  public.     l)/ler  v  Be€ieher, 
44  Vt.  648,  8  Am.  Rep.  898.    In  most  branches, 
of  business  the  public  has  an  interest.    That 
interest  varies,  according  to  the  surrounding 
conditions  of  the  particular  business  in  ques- 
tion.   If  it  be  a  monopoly,  the  interest  of  the 
public  to  be  fairly  and  conveniently  served 
is  much  greater  than  when  the  monopoly  enda 
by  force  of  wholesome  competition.     A  dis- 
tinction must  be  made  between  a  public  use 
and  a  use  in  which  the  public  has  an  interest. 
In  the  former  case,  the  public  may  control, 
because  it  is  a  use  within  the  function  ot 
government  to  establish  and   maintain.    In. 
the  latter  case,  it  is  a  private  enterprise  that> 
serves  the  public,  and  in  which  it  is  in- 
terested to  the  extent  of  its  necessities  and 
convenience.     The  former  is  clearly  within, 
the  control  of  the  legislature,  while  the  lat- 
ter may  not  be.     Many  authorities,  however, 
§0  to  that  extent.     Jiunn  v.   Illinois,  94  U. 
.  118,  24  L.  ed.  77 ;  Bvdd  v.  290w  York,  14a 
U.  S.  517,  86  L.  ed.  247,  and  cases  cited. 
The  public  is  interested  to  be  well  and  rea- 
sonably served  at  the  store  of  the  tradesman, 
the  shop  of  the  mechanic,  and  the  ofllce  of 
the  professional  man,  and  yet  all  these  voca- 
tions are  private.    The  eoods  on  sale  in  the- 
store,  material  furnished  by  the  mechanic, 
and  the  skill  employed  by  the  professional 
man  are  the  individual  property  of  each  one, 
respectively.    Their  vocations  are  exercised 
for  their  own  gain,  and  they  have  a  right  to- 
the  fruits  of  their  own  industry,  without  leg- 
islative control.    It  must  not  be  understood 
that  each  one  may  not  be  properly  subjected 
to  suitable  police  regulations  as  to  the  man- 
ner of  his  business  (2  Kent,  Com.  840) ,  but. 
the  business  cannot  be  thereby  controlled, 
and  the  profits  to  be  gained  tiierefrom  de- 
stroyed, taken  away,  or  limited  by  the  estab> 
lishment  of  prices ;  otherwise,  we  should  have* 
a  paternal  government  that  might  crush  out. 
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all  individual  liberty,  and  the  declaration  of 
•our  constitution  would  become  as  valueless 
as  stubble. 

It  is  coDC<?ded  by  all  authorities  that  com- 
mon carriers,  common  ferries,  common  roads, 
common  wharves,  common  telegraphs,  and 
common  telephones,  etc.,  and  common  ^irst- 
mills,  and  common  lumber  mills  are  ot  that 
public  nature,  to  be  put  under  public  con- 
trol, whether  operated  under  the  authority  of 
'Charters  from  the  state,  or  by  individual  en- 
terprise. Each  of  those  cases  is  within  the 
function  of  government  to  establish  and  main- 
tain, and,  therefore,  to  control,  by  whomso- 
•ever  exercised.  Blair  v.  Cuming  County, 
111  U.  S.  368,  23  L.  ed.  45T;  Heady.  Amos- 
keag  Mfg,  Go.  tupra;  StoTie  v.  Fanners  Loan 
iSi  T,  Go.  116  IJ.  S.  307,  29  L.  ed.  636 ;  Chi- 
coffo,  if.  d  8t.  P.  R.  Co.  V.  Minnesota,  184 
U.  S.  418,  83  L.  ed.  970. 

Mills  for  the  grinding  of  grain  and  for  the 
sawing  of  lumber  for  all  comers  have  been 
aided  or  established  by  the  legislature  from 
the  earliest  colonial  times.  Those  mil  Is  were 
usually  water  mills:  but  it  is  of  no  moment 
what  the  propelling  power  may  be.  Bur- 
lington Twp.  V.  Beasley,  94  U.  8.  310, 
24  L.  ed.  161,  They  have  always  been  con- 
sidered 80  necessary  for  the  existence  of  the 
community  that  it  was  proper  for  government 
to  foster  or  maintain  them.  And,  in  the  ab- 
sence of  government  aid,  the  individual 
f proprietor,  not  pretending  to  serve  the  pub- 
ic, might  maintain  such  mills  as  private 
mills,  free  from  legislative  interference,  pre- 
-cisely  as  he  might  maintain  a  store,  shop,  or 
other  private  business;  but  when  such  pro- 
prietor makes  his  mill  public,  assumes  to 
serve  the  public,  then  he  dedicates  his  mill 
to  public  use,  and  it  becomes  a  public  mill, 
-subject  to  public  regulation  and  control. 
He  is  not  compelled  to  continue  such  public 
use,  but,  so  long  as  he  does,  he  becomes  a 
public  servant,  and  may  be  regulated  by  the 
public. 

In  the  present  case,  the  mill  must  be  con- 
^sidered  a  public  mill,  and  rightful Ijr  within 
legislative  control.  No  suggestion  is  made 
that  the  statute  regulation  is  unreasonable, 
4ind  therefore  it  is  unimportant  to  consider 
whether  the  reasonableness  of  the  statute  reg- 
tilation  be  a  legislative  or  judicial  function. 

Exceptions  ocemded. 


Isaac  G.  WILLIAMSON 

V. 

Andrew  LACEY. 


(. 
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^  Justice  Is  not  personally  liable  for  or- 
dering^ tbe  ezclnsion  of  spectators 
ftrom  his  conrt-room  and  the  actual  removal 
of  a  pereon  by  an  offioer  under  his  direction, 
where  he  aots  In  the  mistaken  belief  that  the 
oaae  Is  one  which  be  Is  Justifled  In  conduotlnfir 
with  dosed  doors. 

(December  S«  1806.) 

Noes.— As  to  the  pereonal  UabfUty  of  a  Justice 
of  the  peace  for  official  acts,  see  twU  to  Austin  v. 
^rooman  (N.  Y.)  U  L.  B.  A.  ISfl. 

^"5  fi.  R.  A. 


'DEPORT  by  the  Supreme  Judicial  Ooort 
A  for  Lincoln  County  for  the  opinion  of  the 
law  term  of  an  action  against  defendant,  a 
trial  justice,  for  excluding  plaintiff,  a  spectator 
at  a  trial  before  the  Justice,  from  tbe  court- 
room.   Judgment  of  nonsuit. 

As  special  matter  of  defense  defendant  stated 
that  deeming  it  wise  in  the  interests  of  justice 
and  the  proper  and  orderly  conduct  of  the  trial 
that  all  spectators  should  be  excluded  from  the 
trial,  and  the  same  be  conducted  in  the  pres- 
ence of  the  parlies  and  witnesses  only,  he  re- 
quested plaintiff  to  depart,  which  the  plaintiff 
wholly  refused  to  do  but  continued  therein  in 
contempt  of  defendant  as  trial  justice,  and  to 
tbe  disturbance  and  violation  of  good  order 
and  decency  in  the  administration  of  justice 
and  to  the  great  hindrance  thereof,  and  there- 
fore defendant  requested  an  officer  to  remove 
plaintiff  from  the  room. 

Further  facts  appear  in  the  opinion. 

Mr.  W.  £•  Hoffan  for  plaintiff. 

Messrs.  Baker»  Baker  ft  Cornish  for 
defendant. 

Peters,  Oh.  J,,  delivered  the  opinion  of 
the  court: 

It  is  an  undeniable  proposition  to  start 
with  in  this  discussion  that  courts  of  justice 
should  be  open  to  the  public.  That  is  the 
rule.  History  brings  to  us  too  vivid  pictures 
of  the  oppressions  ^endured  by  our  English 
ancestors  at  the  hands  of  arbitrary  court'ever 
to  satisfy  the  people  of  this  country  with 
courts  whose  doors  are  closed  against  them. 
They  instinctively  believe  that  it  is  their 
right  to  witness  judicial  trials  and  proceed- 
ings in  the  courts. 

it  is  true  that  courts  have  discretionary 
powers  to  be  exercised  in  such  a  matter,  bat 
not  an  unlimited  discretion.  The  almost 
boundless  authority  exercised  by  the  court  of 
star  chamber  in  England  was  the  seed  of  its 
own  destruction,  and  was  its  historical  in- 
famy. Its  lessons  are  not  lost  on  the  courts 
of  to-day.  We  never  knew  of  any  court  of 
general  jurisdiction  in  this  state  conducting 
a  strictly  private  criminal  trial,  nor,  before 
this,  of  such  a  trial  before  a  common  magis- 
trate. The  defendant  testifies  that  he  never 
before  held  a  private  court  during  his  eigh- 
teen years'  experience  as  a  magistrate. 

Mr.  Cooley,  in  his  book  on  Constitutions! 
Limitations  (page  812),  remarks  on  the 
general  subject  as  follows:  *'It  is  also  re- 
quisite that  the  trial  be  public  By  this  is 
not  meant  that  every  person  who  sees  fit  shall 
in  all  cases  be  permitted  to  attend  criminal 
trials,  because  there  are  many  cases  where, 
from  the  character  of  the  charge  and  the 
nature  of  the  evidence  by  which  it  is  to  t)e 
supported,  the  motives  to  attend  the  trial  on 
the  part  of  portions  of  the  community  would 
be  of  the  worst  character,  and  where  a  regard 
to  public  morals  and  public  decency  would 
require  that  at  least  the  young  be  excluded 
from  hearing  and  witnessing  the  evidences  of 
human  depravity  which  the  trial  must  nec- 
essarilv  bring  to  light.  The  requirement  of 
a  public  trial  is  for  the  benefit  of  the  aooused ; 
that  the  public  may  see  he  is  fairly  desk 
with,  ana  not  unjustly  condemned ;  and  that 
the  presence  of   interested  spectstois 


See  also  30  L.  R.  A.  696;  46  L.  R.  A.  215. 
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•^eep  his  trlen  keenly  alive  to  »  sense  of 
their  Tesponsibility  and  to  the  importance  of 
their  functions ;  and  the  requirement  is  fairly 
met  with  if,  without  partiality  or  favoritism, 
a  reasonable  proportion  of  the  public  is  suf- 
fered to  attend,  notwithstanding  that  those 
persons  whose  presence  could  be  of  no  service 
to  the  accused,  and  who  would  be  drawn 
thither  by  a  prurient  curiosity,  are  excluded 
Altogether." 

We  cannot  doubt  that  it  was  an  unwise 
•exercise  of  discretion  for  the  defendant  to 
«zpel  forcibly  from  his  court-room  on  the 
occasion  in  question  all  persons  but  the  par- 
ties and  witnesses.  The  accused  persons  had 
no  witnesses,  and  they  were  left  without  the 
presence  of  friends.  There  was  room  enougli 
for  all  the  spectators  to  be  seated  without  the 
discomfort  of  any  one.  There  was  no  in- 
clination on  the  part  of  any  one  to  create  a 
disturbance,  nor  was  any  such  state  of  things 
Jtpprehended.  The  magistrate  testifies  that 
his  order  was  not  based  on  any  such  ground, 
and  he  declined,  as  a  witness,'  to  specify  any 
teason  for  the  order,  further  than  to  say  that 
he  acted  upon  his  judgment  that  the  demands 
of  justice  required  it.  It  appears  that  one  of 
-the  prisoners  who  were  to  be  tried  was  com- 
plained of  for  adultery,  and  that  he  and  his 
wife  were  complained  of  for  an  affray,  and 
the  cases  were  tried  separately  and  privately. 
'The  complainant  in  the  two  cases,  whose 
-daughter  was  to  be  a  .witness,  requested 
private  trials,  but  the  magistrate  does  not 
admit  that  her  request  influenced  him  at  all, 
although  he  states  that  there  were  to  be  five 
female  witnesses  at  the  trials.  The  prisoners 
were  committed  to  jail  for  want  of  bail, 
where  they  remained  many  months,  until  the 
grand  jurv  met,  which  found  a  bill  that  was 
abandoned  without  a  trial. 

It  is  better  for  the  public  Interest  that  such 
^ials  be  conducted  in  the  presence  of  a  re- 
«ponsib]e  portion  of  the  community.  Pub!  ic 
^trials  have  a  tendency  to  prevent  waste  of  the 
public  money.  The  persons  ejected  from  the 
court- room  were  amon^  the  principal  citizens 
of  the  county,  comprising  leading  members 
•of  the  bar,  county  commissioners,  clerk  of 
the  courts,  county  treasurer,  and  others  of  the 
highest  respectability  in  that  community. 
It  is  idle  to  charge  against  such  a  body  of 
^nen  that  they  crowded  the  court- room  for  any 
unjustifiable  purpose.  Much  more  decorous 
^would  it  be  to  conceive  that  they  distrusted 
-the  propriety  of  the  prosecutions,  and  were 
present  because  they  were  interested  in  the 
-orderly  and  economical  administration  of 
justice.  Apparently  some  of  them  were 
present  because  they  were  acquaintances  and 
friends  of  the  accused.  They  were  gentlemen 
•capable  of  being  good  judges  of  their  own 
conduct. 

There  is  a  lack  of  particular  authority  on 
the  questions  arising  in  this  case,  for  the 
reason  that  so  few  private  trials  have  any- 
where been  held.  StcUe  v.  Copp,  15  N.  H. 
212,  is  cited  by  the  defense.  There  a  per- 
son was  removed  from  a  court- room  because 
he  oflenBlvely  insisted  in  keeping  a  seat  so 
near  to  the  magistrate  as  to  personally  em- 
barrass him  in  the  performance  of  his  du- 
ties.   And  the  court  there  remarks:    ''But 

«  L.R.  A. 


the  law  does  not  authorize  any  court  to  act 
arbitrarily,  and  unreasonably  exclude  per- 
sons, but  the  right  to  have  the  courts  open  is 
the  right  of  the  people,  and  not  of  the  in- 
dividual." It  would  seem  that  in  the  case  at 
bar  the  public  right  was  well  represented  by 
the  numerous  personages  who  sought  to  be 
present  in  court.  Gamett  v.  Ferrand,  6  Bam. 
&  C.  611, —the  other  case  cited  by  the  de- 
fense,— was  a  case  where  a  person  unrea- 
sonably and  obnoxiously  intruded  himself  be- 
fore a  coroner's  inquest  held  upon  the  body 
of  a  deceased  person  of  no  interest  personally 
to  the  intruder.  That  case  went  upon  the 
ground  that  a  coroner's  court  in  England  is 
a  court  of  record,  and  of  high  privilege,  and 
that  no  action  is  maintainable  against  any 
coroner  for  an  act  done  by  him  when  sitting 
in  a  judicial  capacity  and  acting  within  his 
jurisdiction. 

But  the  more  practical  question  in  the 
present  case  is  as  to  the  rule  of  the  liabilitv 
of  judges  who  commit  errors  in  the  proceed- 
ings in  their  courts  injuriously  affecting 
other  persons.  It  is  universally  admitted  that 
a  judge  of  a  court  of  record  is  not  liable  at 
common  law  for  any  act  he  does  as  judge, 
while  acting  within  his  jurisdiction.  No 
action  lies  against  him,  whatever  his  act,  or 
the  motive  for  the  act,  may  be. 

The  same  policy  of  the  law,  which  affords 
such  absolute  protection  to  the  judges  of  the 
higher  courts  for  their  acts,  also  affords  a  very 
great  immunity  to  those  who  administer  jus- 
tice in  courte  that  are  of  a  lesser  grade  than 
strictly  courts  of  record.  The  same  policy 
prevails  in  either  case,  affording  in  the  one 
instance  a  complete  protection  against  a  lia- 
bility to  private  action,  and  in  the  other  a 
reasonable  though  partial  protection. 

Lord  Tenterden,  In  the  case  of  Oamett  v. 
Ferrand,  mpra,  hits  the  subject  with  these 
observations :  **  This  freedom  from  action  and 
que^ion  at  the  suit  of  an  individual  is  given 
by  the  law  to  the  judges,  not  so  much  for 
their  own  sake  as  for  the  sake  of  the  public, 
and  for  the  advancement  of  justice  that,  be- 
ing free  from  actions,  they  may  be  free  in 
thought  and  independent  in  judgment,  as  all 
who  are  to  administer  justice  ought  to  be. 
And  it  is  not  to  be  supposed  beforehand  that 
those  who  are  selected  for  the  administration 
of  justice  will  make  an  ill  use  of  the  au- 
thority vested  in  them.  Even  inferior  jus- 
tices, and  those  not  of  record,  cannot  be 
called  In  question  for  an  error  in  judgment, 
so  lomr  as  they  act  within  the  bounds  of  their 
jurisdiction.  In  the  imperfection  of  human 
nature  It  is  better,  even,  that  an  individual 
should  occasionally  suffer  a  wrong  than  that 
the  general  courts  of  justice  should  be  im- 
peded and  fettered  bv  constant  and  perpetual 
restrainte  and  apprehensions  on  the  part  of 
those  who  are  to  administer  it  Corruption 
is  quite  another  matter.  So,  also,  are  neglect 
of  duty  and  misconduct  in  it.  For  these,  I 
trust,  there  is,  and  will  always  be,  some  due 
course  of  punishment  by  publ  ic  prosecution.  ** 

The  general  rule  of  liability,  therefore,  of 
a  judge  of  a  court  not  of  record,  as  deducible 
from  the  authorities,  is  that  a  judge  of  such 
a  court  is  not  liable  personallv  for  any  in- 
Jury  sustained  by  any  one  which  is  the  result 
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of  honest  error  of  Judgment,  in  a  matter 
where  the  court  has  Jurisdiction,  and  where 
the  act  done  is  not  of  a  purely  ministerial 
character.  See,  on  this  subject,  a  collection 
of  cases,  and  the  discussion  of  them,  lu  15 
American  Law  Review,  427. 

If  an  inferior  magistrate,  however,  actsun* 
reasonably  and  arbitrarilv,  or  from  malicious 
motives,  and  thereby  inflicts  an  injury  upon 
a  person,  he  may  be  liable  in  an  action  there- 
for. But  it  must  be  a  case  of  direct  injury 
or  indignity  to  the  individual. 


We  cannot  with  any  certain^  decide,  fiam^ 
the  facts  before  us,  that  the  defendant  did  not 
act  from  honest  motive,  and  acoordinfj^  to  his- 
best  Judgment.  He  seems  to  have  been  in 
some  degree  influenced  by  suggestions  from 
the  officer  in  attendance  upon  his  court,  and 
in  all  probability  he  actually  believed,  how- 
ever mistakenlv,  that  the  delicacy  of  tbo 
situation  would  justify  the  prooeedingi  witk 
closed  doors. 

Plaintiff  ntmmii. 


MISSOURI  SUPREME  COURT. 


Josephine  HICKS  et  al„  Respta,, 

V, 

CITIZENS'  R.  CO.,  Appt. 


(. 


.Mo. 


.) 


i.  Whether  a  cable  car  was  nm  closer 
to  a  huggy  on  the  track  than  iras  pm- 
dent»  and  whether  there  was  neffllgenoe  Id  fall- 
ing to  stop  It  to  allow  the  buggy  to  leave  the 

y  track,  Is  a  question  for  the  Jury. 

£•  Whether  a  person  drlvlni?  on  a 
street-car  track  could  have  left  it  more 
ezpeditionsly  than  he  did  and  by  so  doing 
have  avoided  an  Injury  received  ftrom  the  car  is 
a  question  for  the  jury. 

S*  It  is  not  necessarily  neg^lig^ent  for  a 
cable  car  to   follow  after  a  huggy 


which  is  seen  upon  the  trade  when  ruontaf 
slowly  enough  so  that  it  can  be  stopped  in  tims 
to  avoid  a  collision. 

(July  0. 189U 

APPEAL  by  defendant  from  a  Judgment  of 
the  St.  Louis  Circuit  Court  in  favor  of 
plaintiffs  in  an  action  brought  to  recover  dam> 
Hges  for  personal  injuries  alleged  to  have  re- 
suited  from  defendant's  negligence.    Reverted^ 

Statement  by  Macikrlane,  J. : 
This  is  a  suit  by  plaintiffs,  as  husband  and 
wife,  to  recover  oamages  for  personal  in- 
juries received  by  the  wife,  on  account  of  the 
alleged  negligence  of  defendant's  employes 
in  running  and  managing  a  train  of  its  cable- 
cars  in  the  city  of  St.  Louis.    The  petition 


NoTB.>-in/urie8  by  atrtet-car  eoUiaUyM  ioUh  vehiciUa 

or  hones, 

Bonn  or  vtMAet^  cavoht  in  dangerouM  placM. 

Street-oar  companies  are  liable  for  injuries 
eaused  to  persons,  horses,  and  vehicles  cauiiht  in 
narrow  or  dangerous  places,  or  standlofr  near  the 
track,  where  such  injury  was  caused  by  the  neKh* 
sence  of  the  company  and  such  person  injured 
was  without  negligence  and  unable  to  get  out  of 
the  way,  and  the  question  of  neglfgeoce  and  con- 
tributory negligence  is  for  the  jury.  This  has 
been  held  in  cases  against  electric  car  companies. 
Greeley  v.  Federal  Street  is  P.  V.  Pass.  R.  Ck).  153 
Pa.  318;  Kestner  v.  Pittsburgh  is  B.  Traction  Go.  168 
Pa.  422;  Gibbons  v.  Wilkes- Barre  &  8.  Street  R. 
Go.  165  Pa.  279 :  Citizens  Street  Railway  v.  Steen.  42 
Ark.  821 :  Omaha  Street  B.  Go.  v.  Duvall  (Neb.) 
April  8, 1894. 

And  a  horse-car  company  is  also  liable  in  the 
same  manner.  Cook  v.  Metropolitan  R.  Co.  98 
Mass.  881;  Laethem  v.  Ft.  Wayne  &  B.  I.  R.  Co. 
(Mich.)  May  18. 1894 ;  Koch  v.  St  Paul  aty  R.  Co.  45 
Minn.  407;  Brooks  v.  Lincoln  Street  R.  Co.  22  Neb. 
824 ;  Weyant  v.  New  York  &  H.  R.  Co.  8  Duer,  ddO; 
Berke  v.  Twenty-Third  Street  B.  Co.  22  N.  Y.  6.  R. 
4102 :  Mullen  v.  Central  Park  &  B.  R.  R.  Co.  1  Misc. 
216 :  Lawrence  v.  Pendleton  Street  R.  Co.  1  Gin. 
Super.  Ct.  Rep.  180. 

And  a  recovery  was  allowed  where  plaintiff  drove 
his  horse  to  the  curb,  and  bitched  him,  while  he 
delivered  a  parcel,  believing  there  wan  room  for 
the  car,  and  a  collision  occurred  by  negligence  of 
car  company.  Albert  v.  Bieeker  Street  R.  Co.  2 
Oaly,  889. 

But  a  teamster  placing  his  team  directly  across 
the  track  of  an  electric  car  on  a  dark  night  with- 
out  necessity,  cannot  recover  in  absence  of  evi- 

S4  u  a  A. 


dence  of  negligence  on  part  of  company.  Winter 
V.  Federal  Street  ft  P.  y.  R.  Go.  19  L.  R.  A.  282.  1S» 
Pa.2S. 

So  driving  across  the  track  and  leaving  the  bors^^ 
standing  with  feet  In  the  gutter  of  the  street,  bul. 
with  the  wagon  near  enough  to  collide  with  hone> 
car,  will  bar  a  recovery  on  account  of  oontrlbiK 
tory  negligence,  unless  the  street-car  driver  knew 
that  it  would  ooUide.  Spaulding  v.  Jarvia,  82  Ham. 
62L 

So  where  a  teamster  negligently  kept  his  team 
near  a  steam  motor  track  and  the  horse  backed  or 
danced  on  the  track,  where  the  company  was  not 
negligent,  there  cotild  be  no  recovery.  Gougbtry 
V.  Willamette  Street  R.  Go.  21  Or.  246;  Brookle- 
hurst  V.  Manchester,  B.  R,  ft  O.  Steam*  Tramway* 
Co.  L.  R  17  Q.  B.  Div.  118,  U  L.  T.  N.  a  408,  M 
Week.  Rep.  668, 51  J.  P.  6&. 

In  the  latter  case  88  ft  84  Yiot.  chap.  78,  maklQjr 
the  company  liable  for  injury  cansed  by  act  of  tfaiis 
company  was  held  to  mean  '^wrongful  aot** 

And  there  can  be  no  recovery  where  both  th» 
driver  of  the  vehicle  and  the  driver  of  the  hora^ 
car  believed  that  there  was  sufficient  room  for  safe 
passage.  Patton  v.  Philadelphia  Traction  Co.  132 
Pa.  76;  McKelvey  v.  Twenty-Third  Street  B.  Gou  t- 
MIsa  424. 

Injuriu  ai  tireet  erotrinoB, 

It  is  generally  held  that  street  railroads  have  jam 
superior  right  of  way  over  vehicles  at  street  cros^ 
mgs,  and  the  company  will  be  liable  for  negligence 
of  its  employes  in  failing  to  have  the  oar  under 
control  at  such  place,  thereby  causing  injury  Uk 
persons  with  vehicles;  and  the  question  of  negli- 
gence and  contributory  negligence  is  for  the  Jury. 
This  has  been  held  in  regard  to  eleotrio 
Watson  V.  Minneapolis  Street  R  Go.  88  Minn. 
Hickman  v.  Union  Depot  B.  Go.  tf  Mo.  Appu 
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See  also  32  L.  R.  A.  220,  340;  34    L.  R.  A.  350;  3G  L.  R.  A.  .^80;  37  L.  R.  A. 
41)  L.  R.  A.  457. 
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the  followiDg  cbarge  of  negHgenoe: 

^That  said  injuries  were  occasioned  By  the 
neelisence  and  lack  of  care  on  the  part  of 
<<iefendant*s  agents  and  servants  while  operat* 
log  defendant's  said  cars,  in  this :  that  said 
<leiendant  saw,  or  bj[  the  exercise  of  reason- 
able care  and  foresight  might  have  seen, 
plaintiffs'  buprgy  on  its  right  of  way,  and 
-consequently  plaintiffs'  imminent  danger; 
but  notwithstanding  the  facts  aforesaid,  and 
regardless  of  its  duty  to  operate  its  cars  with 
«kill  and  care,  defendant,  without  having 
rung  any  alarm  bell  or  in  any  wise  having 
notified  plaintiffs  of  its  approach  on  said 
Tij^ht  of  way,  negligently  and  carelessly  al- 
lowed the  grip-car  to  which  was  attached 
«aid  train  of  cars  to  run  into  and  break  plain* 
tiffs'  buggy,  therebv  causing  the  injury 
above  complained  of.  ^  The  manner  and  cause 
•of  the  injury  are  thus  stated:  ''Plaintiffs 
were  driving  in  a  top  buggy,  in  a  westerly 
•direction,  afong  Easton  avenue.  A  train  of 
defendant's  cars,  propelled  as  aforesaid,  and 
in  charge  of  its  servants  and  agents,  struck 
and  collided  with  the  rear  of  the  vehicle  in 
which  plaintiffs  were  seated,  at  a  point  on 
said  Easton  avenue  just  west  of  Thomas 
street,  and  that  the  shock  of  the  collision 
was  such  that  plaintiffs'  vehicle  was  broken, 
and  they  were  precipitated  to  the  ground.** 
The  character  of  the  injuries  is  charged  to 
have  been  a  shock  to  nervous  system,  causing 
her  eyesight  to  become  impaired,  and  affect- 
ing her  mental  condition,  and  causing  her  to 
liaye  frequent  and  serious  hemorrhages,  so 
that,  ever  since  tiie  accident,  plaintiff  has 


suffered  great  and  continual  physical  pain 
and  mental  anguish.  The  aosu-cr  was  a  gen- 
eral denial,  and  a  plea  of  contributory  neg- 
ligence. The  judgment  was  for  plaintiff, 
and  defendant  appealed. 

The  evidence  shows  that  Easton  avenue  it 
a  public  street,  running  in  an  easterly  and 
westwardly  direction,  through  the  city  of  St. 
Louis.  On  this  street  defendant  operates 
two  tracks  of  its  cable  railway.  A  space  of 
only  11  feet  is  left  on  the  north  side  of  the 
street  between  the  track  of  the  railwav  and 
the  curbing.  Thomas  street  runs  into  Easton 
avenue  from  the  northwest,  at  an  angle  of 
about  88  de^ees.  On  the  22d  day  of  April, 
1891,  plaintiffs,  in  a  single  top  buggy,  arove 
north  up  Thomas  street  into  the  north  side  of 
Easton  avenue.  About  50  feet  from  the  in- 
tersection, a  horse,  attached  to  a  buggy,  was 
standing  on  the  street,  thus  occupying  and 
obstructing  the  greater  portion  of  the  11 -foot 
space  between  the  railroad  track  and  the 
foot- walk.  Plaintiffs,  in  order  to  pass  thia 
buggy,  were  required  to  drive  upon  the  rail- 
way track.  At  the  time  plaintiffs  undertook 
to  pass  round  this  standing  buegy,  a  train 
of  cars  was  approaching  from  tiae  north,  on 
Easton  avenue,  and  on  uie  north  track  of  the 
road.  The  customary  warnings  of  this  ap- 
proach were  given  by  the  employes  in  charge 
of  the  cars,  but  these  Mrs.  Hicks  testified  she 
did  not  hear.  The  cars  reduced  their  speed 
to  about  the  rate  at  which  plaintiffs  were 
moving,  and,  when  the  latter  got  upon  the 
track,  the  cars  were  within  a  few  feet  of  the 
buggy,  and  slowly  following  it,  making  sig- 


Bufarens  v.  Drj  Dook,  B.  B.  ft  B.  B.  Oo.  68  Hon, 
ten  \  Bembard  v.  Rochester  B.  Go.  68  Hun,  869. 

And  tbo  same  has  been  held  Id  regard  to  cable- 
oar  companies.  Pope  v.  Kansas  City  Gable  R.  Go. 
^Mo.40a 

And  the  same  was  held  with  regard  to  horae-oar 
oompaules.  0*Neil  v.  Dry  Dock,  B.  B.  ft  B.  B.  Go. 
DSN.T.IK. 

The  sudden  stopplnir  of  a  street-car  contrary  to 
•etty  ordinance,  on  a  street  crosalnsr  in  front  of  a 
f  oneral  procession,  causinir  tbe  carriage  pole  of 
•one  of  tbe  oarriaires  td  crash  Into  a  carriage  in 
front  of  It,  is  such  negligence  as  will  aubtorlae  a 
recovery  for  damage*.  Mueller  v.  Milwaukee 
Street  B.Cu.21L.R.A72t86  Wis.  840. 

But  In  Smith  v.  Gitisens  B.  Ga,  68  Mo.  App.  86, 
It  was  held  that  where  a  driver  of  a  vehicle 
whipped  his  hone  forward,  when  ten  feet  from 
-cable-car  track,  and  the  car  was  only  twenty  feet 
distant  coming  rapidly,  and  the  gripman  used  all 
appliances  to  stop  the  oar,  there  could  be  no  re- 
covery. 

And  in  Oirson  v.  Federal  Street  ft  P.  Y.  B.  Go.,  15 
L.  B.  A.  2S7,  U7  Pa.  8L9.  it  was  held  that  the  failure 
•of  a  driver  of  a  vehicle  to  look  out  for  the  electric 
oar  at  a  street  croesmg  will  bar  a  recovery  for  In- 
Jury  received,  the  court  saying  that  if  by  look- 
inir  the  driver  could  have  avoided  the  injury  he 
•cannot  recover. 

And  in  Boerth  v.  West  Side  B.  Go.  (Wis.)  March 
16. 1804,  where  a  driver  attempted  to  drive  around 
In  front  of  an  electric  car  as  he  reached  a  comer 
at  a  street,  and  the  car  bell  was  rung  in  time,  he 
could  not  recover  for  injuries  received. 

In  Wheelahan  v.  Philadelphia  Traction  Go^  160 
Ta.  187,  tt  was  held  that  the  failure  of  a  driver  of  a 
^wagon  with  a  hood  cover  to  lean  forward  and  look 
up  and  down  the  track  at  a  street  crowing  will  bar 
a  recovery  for  injuries  received  by  collision  from 

^  L.  R.  A. 


an  approaching  oar.  Following  Ehrlsman  v.  Bast 
Harrlsburg  City  Pass.  B.  Go.,  i-nSra^  which  was  not 
a  street-crossing  cabe  and  the  question  of  street 
crossings  was  not  discussed  In  the  Wheelahan  casa. 

Oossfna  tht  tx^atSK  at  places  ofAer  tham  Atreste. 

There  is  some  conflict  of  authorities  on  the  ques- 
tion of  liability  of  the  street-car  companies  for 
negligence  of  its  employ^  where  a  party,  injured 
in  attempting  to  cross  in  front  of  the  oar,  is  guilty 
of  contributory  negligence.  And  so  it  has  bean 
held  that  attempting  to  drive  across  the  track  of 
an  electric  railroad,  at  places  not  at  street  cross- 
ings, without  looking  along  the  track  for  the  cars, 
bars  a  recovery.  Davidson  v.  Denver  Tramway 
Go.  (Golo.  App.)  Feb.  12,  1804;  Ward  v.  Rochester 
Electric  R.  Go.  43  N.  Y.  &  B.  8i:  EOirisman  v.  East 
Harrlsburg  aty  Pass.  B.Go.l7L.B.A44S,160 
Pa.  180. 

In  the  latter  case  the  question  of  street  crosslugs 
was  not  discussed. 

And  the  same  was  held  in  regard  to  horse-cars. 
Thomas  v.  Citizens  Pass.  li.  Co.  132  Pa.  604;  Foliett 
V.  Toronto  B.  Co.  15  Ont.  App.  Rep.  84A. 

And  the  same  was  held  Id  regard  to  cable  oars. 
Hamilton  v.  Third  Ave.  R.  Go.  0  Misc.  382. 

And  a  person  driving  a  team  on  a  narrow  tem- 
porary driveway  alongside  of  an  electric-car  track 
cannot  recover  for  injuries  to  his  team,  where  he 
was  negligent  In  going  on  such  driveway,  and  he 
attempted  to  cross  back  In  front  of  a  car  in  sight 
coming  at  high  speed,  although  he  believed  tha 
driveway  too  narrow  for  the  car  to  pass  him,  where 
the  motorman  used  every  effort  to  stop  the  car 
when  he  saw  the  danger.  Christensen  v.  Union 
Trunk  Line,  6  Wash.  75. 

And  a  person  having  time  to  avoid  danger  Is 
guilty  of  gross  negilfenco  in  sttempting  to  cross  a 
track  and  delay  a  car,  and  cannot  recover  for  in- 
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nals  for  plaintiffs  to  leave  the  track.  After 
plaintiffs  had  passed  round  the  hnggj,  they 
turned  to  the  right,  in  order  to  leave  the 
track.  After  all  except  the  left  hind  wheel 
of  the  buggy  had  cleared  the  track,  that 
wheel  was  struck  and  broken,  and  the  hind 
end  of  the  buggy  fell,  carrying  plaintiff  with 
it.  The  evidence  tended  to  prove  that  plain- 
tiff, at  the  time,  was  in  delicate  health,  and 
the  shock  from  the  fall  and  fright  caused  her 
to  lose  consciousness,  produced  hemorrhages 
of  the  womb,  and  seriously  affected  her  nerv- 
ous syfttein.  The  evidence  will  require  a 
more  detailed  consideration  in  the  opinion. 
Defendant  demurred  to  the  evidence,  which 
was  overruled.  The  case  was  submitted  to 
the  Jury,  upon  instructions  of  the  court. 
Ycrdict  and  jud^^^ment  were  for  the  plaintiff 
Mrs.  Hicks,  and  defendant  appealed. 

Mr.  Smith  P.  Gait  for  appellant. 

Mr.  Seneca  N.  Taylor,  for  respondents: 

The  defendant's  gripman  was  negM^ent  in 
permitting  the  grip  car  to  collide  with  the 
Duegy  on  the  occasion  in  question. 

Fersons  using  vehicles  have  the  undoubted 
right  to  drive  upon  street  railway  tracks,  for 
the  purpose  of  passing  other  vehicles,  and  ac- 
tive diligence  is  due  from  street  railway  com- 
panies to  exercise  reasonable  care  to  prevent 
their  cars  from  colliding  with  vehicles  of  per- 
tons  exercising  this  right. 

Benry  v.  Grand  Ave,  IL  €h.  113  Mo.  585; 
Eumhird  v.  Union  Street  R,  Co.  110  Mo.  81; 
Bosenkranz  t.  Lindell  R.  Co.  108  Mo.  9;  Senn 
T.  Southern  R.  Co.  Id.  143;  Eih  v.  MUeouri 


Pae.  R.  Co.  101  Mo.  55;  Wfntere  t.  Eaneae  CUit 
Cable  R.  Co.  99  Mo.  517;  Meyers  v.  Peopt/s- 
R.  Co.  43  Mo.  526;  Ltdfbf  v.  St.  Louie  R.  Ob. 
40  Mo.  519;  Frickr.  St.  Louie,  K.  C.  d2f.  B. 
Co.  75  Mo.  595:  Barlan  v.  St.  Louie.  K.  d 
&  N.  R.  Co.  65  Mo.  24;  Dunkman  v.  Wabaeh, 
St.  L.  A  P.  R.  Co.  95  Mo.  283;  SoociUe  v. 
Hannibal  d  St.  J.  R.  0$.  Si  Mo.  484;  Brawn 
V.  Hannibal  d  St.  J.  R  Co.  SO  Mo.  461, 11 
Am.  Rep.  420;  Boland  v.  MieeouH  R.  Co.9S 
Mo.  491;  0^ Flaherty  v.  Union  &  O?.  45  Mo. 
70,  100  Am.  Dec.  848;  Zimmerman  v.  Hanni- 
bal dsSt.J.R  Co.  71  Mo.  484;  KeUy  v.  Han- 
nibal d  St.  J.  R.  Co.  75  Mo.  188;  Werner  v. 
Citizens  Street  R  Co.  81  Mo.  868;  Donahoe  v. 
Wabash,  St.  L.  d  P.  R.  Co.  88  Mo.  543, 58  Am. 
Rep.  694;  Mauermanv.  St  Louie,  L  M.  d  S.  R. 
Co.  41  Mo.  App.  848;  Brooks  ▼.  Lincoln  Street 
R.  Co.  22  Neb.  824;  Stringer  r.  Frost,  2  L.  K 
A.  614,  116  Ind.  417;  ChicayoWest  Div.  R  Co. 
V.  Ingraham,  131  111.  659. 

If  it  was  imputed  negligence  on  the  part  of 
Mrs.  Hicks  in  being  on  defendant's  track,  in  a 
buggy  not  driven  by  herself,  still  it  was  the- 
duty  of  the  nripman  after  seeing  the  buggy  iD 
danger,  or  by  the  exercise  of  ordinary  dili- 
gence being  able  to  have  seen  it,  to  Have 
avoided  the  collision,  if  it  could  have  been 
done,  by  the  exercise  of  ordinary  care. 

Morrissqf  ▼.  Wiggins  Ferry  Uo.  48  Mo.  884, 
97  Am.  Dec.  402;  Meyer  v.  People'e  R  Co. 
supra;  Brown  v.  Hannibal  d  St.  J.  R  Cb.  50* 
Mb.  466,  11  Am.  Rep.  420;  Meyers  v.  Chicago, 
R.  L  dP.R  Co.  59  Mo.  281;  Matthewe  v.  St. 
Louis  Grain  Elevator  Co.  59  Mo.  478;  Harlan 
r.  St.  Louis,  K.  O.dN.  R  Co.  supra;  Dunk. 


Jury  even  If  tbe  driver  of  the  street-oar  was  nerU- 
gtiDt,  although  he  claimed  the  oar  driver  threatened 
*^U>  smash**  bim  anyhow.  Wood  v.  Detroit  City 
Street  B.  Go.  62  Mfcb.  402. 50  Am.  Bep.  850. 

But  other  oases  hold  that  the  questions  of  ne^rU- 
vence  and  oontributory  neflrJlgenoe  are  for  the 
Jury,  where  a  person  drlvlnor  has  been  Injured  or 
bJs  horse  or  vehicle  damaired  In  attempting  to  cross 
the  traok  In  front  of  an  electrio  car.  Piper  ▼• 
Pueblo  aty  B.  Qo.  (Colo.)  March  12,  1804:  Central 
Pass.  B.  Co.  V.  Chatterson,  14  Ky.  L.  Bep.  668;  Heff- 
ran  v.  Brooklyn  Heights  EL  Co.  8  Mlao.  41. 

And  the  same  was  held  wj^ere  the  party  was  in- 
jured by  a  horse-car.  Cohen  v.  Dry  Dock,  B.  B.  & 
B.  B.  Co.  60  N.  Y.  170,  affirming  8  Jones  ft  8.  868; 
Wltsel  V.  Third  Ave.  B.  Co.  8  Misc.  66L 

And  tbe  questions  of  negligence  and  oontribu- 
tory negligence  are  for  the  Jury  where  a  driver  of 
a  wagon  approached  a  deep  hole  negligently  left 
uncovered  without  a  guard,  in  a  turntable  by  the 
eable>oar  company,  and  was  obliged  to  turn  across 
tbe  traok  and  was  Injured.  Byberg  v.  Portland 
Gable  B.  Co.  22  Or.  224. 

And  it  is  not  oontributory  negllgenoe  to  attempt 
to  cross  a  oable-oar  track  on  a  down  grade  even  If 
tbe  look  chain  on  the  wagon  was  broken,  and  fail- 
ure to  look  when  tbe  car  is  more  than  one  hundred 
feet  distant  will  not  bar  a  recovery.  Croes  v.  Cali- 
fornia Street  Cable  B.  Co.  (CaL)  April  27,  180^ 

Infurv  reeefMd  in  timtffia  OMti 

Tf  the  party  with  a  horse  or  vehicle  was  not  guilty 
of  negllgenoe,  and  was  injured  through  the  negll- 
genoe of  the  company  as  he  was  turning  from  the 
track  of  the  electric  street  railway  company,  the 
■treet-oar  company  is  liable.  Amesen  v.  Brooklyn 
atyB.  Go.9Misa  »0;  Will  v.  West  Side  B.Co.84 
Wis.  42. 

And  the  same  was  held  wbare  the  Injury  was 
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caused  by  a  horse-car.  Bwain  v.  Fourteenth  Street 
B.  Co.  88  GaL  170;  Meyer  v.  People's  B.  Co.  43  Mo. 
688;  Fettrltch  v.  Dickenson,  22  How.  Pr.248;  Fleck- 
enstein  v.  Dry  Dock,  B.  B.  ft  R  R  Co.  105  N.  Y.  655; 
Lyman  v.  Union  B.  Co.  114  Mass.  88;  Jatho  v.  Green 
ft  C.  Street  Pass.  B.  Co.  4  Phila.  24. 

A  minor  aged  sixteen  riding  with  her  father  in- 
jured may  recover  for  injuries  caused  by  collision 
of  wagon  with  approaching  horse-car  whoee  driver 
is  negligent  although  her  father  may  be  negligent 
also.  St.  Clair  Street  B.  Po.  v.  Badie,  43  Ohio  St. 
OL 

Where  the  court  Initruoted  that  it  was  not  a 
teamster's  positive  duty  to  keep  a  lookout  behind 
at  all  times,  but  a  reasonable  attention  to  this  was 
required,  a  verdict  for  plaintm  for  damages  caused 
by  fast  driving  of  horse-car  behind  as  he  was  tam- 
ing out  was  affirmed.  Adolph  v.  Central  Park,K.  ft 
E.  B.  B,Co.  76  N.  Y.  580.  (Former  trial,  65  N.  Y.  664.) 

The  questions  of  negligence  and  oontributory 
negllgenoe  are  proper  for  the  Jury  where  the  em- 
ploy &  of  the  street-car  company  miirht  hare 
avoided  injuring  the  driver  or  his  vehicle,  and  he 
tried  to  turn  out  of  the  way  of  the  oar  or  was  pre- 
vented from  avoiding  the  oar  by  reason  of  the  situ- 
ation of  the  vehicle,  fully  sustaining  Hioxs  v.  Or- 
IZBNS  B.  Co.;  and  this  was  held  where  the  injury 
was  caused  by  a  cable-car.    Haney  v.  Pittsburgh, 

A.  ft  M.  Traction  Co.  ISO  Pa.  806;  Spurrier  v.  IVont 
Street  Cable  B.  Co.  8  Wash.  660. 

Or  by  a  dummy  oar.    MoKeever  v.  Market  Street 

B.  Co.  60  Gal.  204. 

Or  by  a  horse-oar.  Qnlnn  v.  Atlantlo  Ave.  B.  Go. 
84  N.  Y.  S.  B.  801,  affirmed,  134  N.  Y.  6U:  Glaaebrook 
V.  West  Bnd  Street  B.  Go.  160  Mass.  280;  Orange  ft 
N.  Horse B. Co.  V.  Ward, 47K.  J.L.  600;  NorthHud- 
son  County  B.  Go.  v.  Isley,  48  N.  J.  L.  468;  Qumb  ▼. 
Twenty-Third  Street  B.  Go.  26  Jones  ft  8L  I; 
V.  Bighth  Ave.  B.  Go.  13  N.  T.  I8QL 
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man  v.  Wabash,  St,  L  diP.  H  Co.  95  Mo.  244; 
Werner  v.  Citizens  Street  R,  Go,  supra;  Berg- 
man V.  St,  Louis,  1,  M,  dt  S,  R,  Co,  88  Mo. 
683;  WhiU  v.  Wabash  Western  R.  Co.  34  Mo. 
App.  74. 

Contributory'  negligence  is  an  affinnative 
defense,  and  the  burden  of.  proof  rests  on  tbe 
defendant  to  eslablisb  it. 

O* Connor  v.  Missouri  Pad,  B.  Co.  94  Mo. 
150;  Petty  v.  Hannibal  eft  St.  J.  R.  Co.  88  Mo. 
306;  Tlwmpson  v.  JVbrtA  Missouri  R.  Co.  51 
Mo.  190,  11  Am.  Rep.  448;  Beach,  ^Conlrib. 
Neg,  §  157,  p.  430,  and  cases  cited. 

It  was  not  negligence  per  se  on  the  part  of 
Mrs.  Hick's  husband,  in  driving  from  forty  to 
fifty  feet  on  defendant's  track,  in  order  to 
pass  by  a  vehicle  standing  between  the  rail  and 
curb,  though  hulf  of  that  distance  defendsni's 
train  followed  behind  him  within  two  or  three 
feet. 

Swain  v.  Fourteenth  Street  R.  Co.  98  Cal. 
179;  Lynam  v.  Union  R.  Co,  114  Mass.  83; 
Cook  V.  Metropolitan  R.  Co.  98  Mass.  861; 
FUckenstein  v.  Dry  Dock,  E.  B.  <fc  B,  R.  Co. 
105  N.  Y.  655;  North  Hudson  County  R,  Co. 
▼.  Isley,  49  N.  J.  L.  468;  Adolph  v.  Central 
Park,  N.AE,  R.  R,  Co.  76  N.  Y.  530;  Rasclier 
▼,  Eat  Detroit  <ft  Q,  P.  R.  Co.  90  Mich.  413. 

Where  a  wife  is  riding  with  her  husband  in 
a  private  yebicle,  and  is  injured  by  reason  of 
his  careless  driving,  his  negligence  will  not 
prevent  a  recovery,  by  her,  against  a  third 
person  whose  concurring  negligence  was  the 
proximate  cause  of  the  injury. 

Louimnlle,  N.  A,  eft  C.  R.  Co.  v.  Creek,  14 
L.  R.  A  783,  130  Ind.  139;  Shaw  ▼.  Cr<tft,  37 
Fed.  Rep.  317;  Knightstown  v.  Musgrove,  116 


Ind.  121;  Hoag  v.  New  York  Cent.  <S!KR  R. 

Co,  111  N.  Y.  199;  Miller  v.  LouisHUe,  N.  A.  A- 

G.  R  Co.  128  Ind.  97;  Plats  v.  Go?ioes,  24  Hun, 

101;  PCatz  V.   Cohoes,  89  N.  Y.  219.  42  Am. 

j  Rep.  280;  S/ieffleld  v.  Central  U.  Teleph,  Co. 
86  Fed.  Rep.  164;  Street  v.  Holyoke.  105  Mass. 

!  82,  7  Am.  Rep.  500;  JolUt  v.  Seward,  »6  111. 
402,  29  AoQ.  Kep.  35;  Winters  v.  Kansas  City 
Cable  R.  Co.  99  Mo.  510;  Dickson  v.  Missouri 
Pac.  R.  Go,  104  Mo.  492;  Becke  v,  Missouri 
Pae,  R.  Co.9h,K  A.  157.  102  Mo.  544. 

When  from  the  whole  case  it  appears  that 
justice  has  been  done,  though  errors  were 
committed  which  did  not  materially  affect  the 
merits,  the  court  will  not  disturb  the  verdict. 

Walter  y.  Gatheart,  18  Mo.  256;  Smit/iv.  Cut- 
ligan,  74  Mo.  388;  Drain  v.  St.  Louis,  L  M.  <ft 
S.  R  Co.  86  Mo.  582;  Nicholson  v.  Golden,  27 
Mo.  App.  159;  Mauerman  v.  St.  Louis,  L  M, 
dh  S.  R.  Co.  41  Mo.  App.  368;  Fitzgerald  v. 
Barker,  96  Mo.  681;  MeUowanv.  St.  Louis  Or0 
d  Steel  Co.  109  Mo.  518;  Henry  v.  Grand  Ave. 
R.  Go.  lid  Mo.  538;  Davis  v.  Kansas  Cty  Belt 
R.  Co.  46  Mo.  App.  180;  Fortune  v.  Fife,  105 
Mo.  483;  Walsh  v.  St.  Louis  Exposition  db 
Music  Hall  Asso.  101  Mo.  534;  Mo.  Rev.  Stat 
1889,  g^  2302,2303. 

MaefkrUuie*  J,,  delivered  the  opinion  o 
the  court : 

1.  It  is  first  argued  that  the  judgment: 
cannot  stand,  for  the  reason  that  there  was  no> 
evidence  of  negligence  on  the  part  of  defend- 
ant's employes.  The  evidence  shows  thai 
the  cars  follow  J  very  slowly  after  the  bucrgy, 
and  within  a  few  feet  of  it,  giving  constant 
signals  of  its  approach.    That  the  cars  were- 


Or  by  an  electric  car.  Basoher  v.  Bast  Detroit  ft 
O.  P.  B.  Co.  90  Mlcb.  418. 

The  questlODB  of  neffligence  or  oootributory  oesr- 
Uffence  are  for  Jury  where  the  evidence  Is  conUfct- 
iDg  as  to  whether  the  Injury  to  plaintiff  was  caused 
by  collision  with  the  car  or  by  a  quick  and  sharp 
turn  off  the  track.  The  cars  na^e  not  the  exclusive 
rigbt  of  way  only  superior,  and  the  company  is  li- 
able if  the  driver  is  without  fault  and  is  injured  by 
the  neiriiffence  of  the  company.  Oimbeis  v.  Tbird 
Ave.  K.  Co.  1  Misc.  158. 

Some  cases  bold  tbat  there  can  be  no  recovery  If 
the  driver  of  the  horse-car  exercised  reasonable 
care  to  avoid  injury.  Moroney  v.  Brooklyn  City 
B.Co.aON.  Y.8.  R.911. 

And  a  cartman  going  the  same  way  and  turning 
out  from  a  horse-car  in  passing,  and  injured  by 
reason  of  his  load  being  projected  afralnst  the  car 
aa  he  turns  cannot  recover  for  injuries  received  as 
Us  neprlUrence  caused  the  Injury.  Buydam  v. 
Grand  Street  ft  N.  R.  Co.  41  Barb.  875. 

A  driver  of  a  wagon,  on  an  electric- oar  track* 
struck  by  a  car  from  the  rear,  cannot  recover 
where  he  could  have  avoided  Injury  and  neglected 
to  look  back  until  be  heard  the  belU  and  the  car 
was  then  about  SO  yards  away,  although  the  motor- 
man  made  no  effort  to  stop  the  car  until  within  five 
or  six  yards  from  the  wagon.  Winter  v.  Croastown 
Street  R.  Co.  of  Buffalo,  8  Misc.  802. 

And  a  driver  of  a  vehicle  should  look  behind  to 
see  if  a  horse-car  is  coming,  and  if  through  negli- 
gence or  willfulness  on  bis  part,  a  collision  occurs, 
he  cannot  recover  even  tf  the  car  driver  is  also  in 
fault.  The  driver  of  a  vehicle  is  bound  to  keep  a 
better  lookout  on  the  track  than  if  he  was  on  an- 
other part  of  the  street.  Wilbrand  v.  Eighth  Ave. 
R.00.8B08W.814. 

The  driver  of  a  vehicle  haa  no  right  to  drive  upon 
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a  street  railroad  track  so  as  to  obstruct  the  horse, 
cars,  and  is  bound  to  exercise  more  diligence  than, 
wben  on  a  common  pavement  if  a  car  is  approach- 
ing in  the  opposite  direction;  and  it  is  his  duty  to 
turn  out,  and  If  a  oollision  occurs  through  his  neg- 
ligence, he  cannot  recover  unless  the  company 
willfully  caused  the  injury,  or  was  guilty  of 
greater  negligence  than  plaintiJL  Chicago  West 
Div.  B.  Co.  V.  Bert,  09  111.  888. 

An  instruction  that  vehicles  must  yield  the  right, 
of  way  to  the  street-car  was  properly  modided  by 
instructing  tbat  the  company  is  entitled  to  the 
track  on  meeting  vehicles,  as  against  one  driven 
thereon  with  a  view  to  delay  the  cars,  where  sucb 
company  introduced  the  ordinance  to  that  effect  in 
evidence,  and  the  plaintiff  was  Injured  by  collision 
in  trying  to  turn  out  of  the  way  of  the  horse-oar 
following.  Chicago  West  Div.  B.  Co.  v.  Ingraham, 
181111.669. 

A  driver  of  a  cart  having  room  and  time  to  torn 
out  and  seeing  a  freight  car  drawn  by  horses  com- 
ing towards  him  cannot  recover  for  injuries,  even 
if  the  driver  of  the  car  does  not  stop  wben  the  cart 
driver  calls  to  him  to  do  so,  as  the  oartman  sbould 
yield  tbe  right  of  way.  Barker  v.  Hudson  Bi  ver  B. 
Co.  4  Daly,  274. 

And  a  horse-car  company  has  the  superior  right 
of  way  over  vehicles  on  the  track,  and  it  is  error  to 
instruct  tbe  jury  tbat  no  contributory  negligence 
would  tMur  a  recovery,  wbere  a  driver  of  u  wagon 
was  k)etween  his  wagon  and  oar  and  wns  injured 
either  by  bis  wagon  or  by  tbe  car,  in  passing.  Pen- 
dleton Street  R.  Co.  v.  Stullmano,  22  Obio  St.  L 

There  can  be  no  recovery  where  the  driver  of  a. 
wagon  pulled  his  horse  out  from  tbe  sidewalk 
towards  an  electric  car  causing  a  ooUision,  and 
there  was  no  evidence  that  the  street-car  driver 
saw  or  could  have  seen  the  danger  of  ooUlsion  la 
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UDder  perfect  control  is  attested  by  the  un- 
-dispuced  fact  that  they  were  stopped  im- 
mcaiately  on  striking  the  wlieel  of  the  buggy. 
So  far  there  can  be  no  complaint  as  to  the 
conduct  of  the  employes.  The  gripman  in 
charge  of  the  cars  also  saw  plaintiffs  driving 
along  the  track  in  front  of  the  train,  and 
knew  that  the  cars  were  entitled  to  the  right 
^f  way  on  the  track.  The  sl/rnals  giYeo  were 
not  only  intended  to  notify  plaintiffs  of  the 
approach  of  the  cars,  but  to  admonish  them 
to  get  out  of  the  way.  They  should  have 
•expected  that,  in  obedience  to  the  signals 
the  buggy  would  be  driven  from  the  track, 
and  should  have  been  prepared  for  any  nec- 
^essary  checking  of  spe^,  or  slipping  of  the 
wheel  of  the  buggy  on  the  rails*  in  making 
the  turn.  Counsel  for  defendant  states  the 
•cause  of  the  injury  thus:  "Hicks  drove  the 
buggy  with  the  front  wheels  onto  the  track, 
lust  ahead  of  the  car,  and  continued  to  drive 
it  that  way,  ahead,  close  in  front  of  the  car, 
^11  ringing  all  the  time,  and  did  not  ac- 
-celerate  his  speed,  and,  without  any  notice 
to  the  gripman  that  he  was  going  to  do  so, 
attenipted  to  turn  to  the  one  si^e,  which 
always  involves  a  moment's  lessening  of 
«peea,  and  thereby  caused  the  bug^y  to  be 
struck  by  the  car."  We  do  not  think  that 
those  in  charge  of  the  car  were  entitled  to 
notice  that  plaintiffs  were  about  leaving  the 
track,  after  they  had  been  notified  to  leave  it. 
On  the  contrary,  they  should  have  been  pre- 
pared for  such  a  movement  by  plaintiffs,  and 
for  the  moment's  lessening  of  speed  neces- 
sarily Involved  therein.  There  was  no  evi- 
dence that  the  momentary  checking  of  the 
buggy  was  unusual  or  iinexpected.  We 
think  the  question,  then,  as  to  whether  the 
-cars  were  run  closer  to  the  bug||^y  than  rea- 
sonable prudence  and  care  dictated,  and 
whether  defendant's  employes  should,  in  the 
exercise  of  proper  care,  have  checked  or 
-stopped  the  cars,  in  order  to  give  plaintiffs 
time  to  get  out  of  the  way,  were  properly  for 
the  determination  of  the  jury.  The  evidence 
^certainly  tended  to  prove  that  the  cars  were 
following  within  two  or  three  feet  of  the 
bugpy,  and  moving  at  about  the  same  rate  of 
«pced ;  so  a  very  slight  check  in  the  speed  of 


the  bugfi^y  would  necessarily  have  resulted 
in  a  collision. 

2.  It  is  insisted  in  the  next  place  that» 
though  defendant  may  have  been  negligent, 
plaintiffs  were  also  guilty  of  negli^nce, 
which  directly  and  proximately  contributed 
to  the  injury,  and  therefore  the  Judgment 
should  not  be  sustained.  It  is  saia  that 
plaintiffs  were  negligent  in  driving  on  the 
track  in  front  of  the  train,  and  in  hereafter 
driving  upon  and  laterally  along  the  track 
without  heeding  the  wammes  of  the  defend- 
ant. Generally,  a  distinction  is  made  be- 
tween the  duties  required  of  one  going  upon 
or  crossin||^  a  street- car  track  and  the  track  of 
a  steam  railroad.  The  weight  and  momentum 
of  trains  propelled  by  steam  renders  their  con- 
trol and  management  much  more  difficult 
than  1  ight  cars,  moved  by  cable  or  electricity. 
The  measure  of  purdence  which  will  consti- 
tute ordinary  care  is  less  with  respect  to  those 
goin^  upon  them  than  is  re<^uired  of  persons 
crossing  tracks  of  steam  railroads.  Beach, 
Contrib.  Neg.  §  290.  Persons  in  wagons  and 
other  vehicles  nave  the  undoubted  ri^ht  to 
pass  over  or  upon  street-car  tracks  without 
hindrance ;  yet  the  right  of  a  traveler  to  drive 
a  vehicle  upon  or  alone  s  street- railroad  track 
does  not  absolve  him  from  the  duty  of  look- 
ing for  approaching  cars.  The  cars  can  only 
move  upon  the  tracks,  and  are  used  for  the 
convenience  of  the  public,  and  are  conse- 
quently entitled  to  the  right  of  way  as  to  all 
others.  It  Is  therefore  the  duty  of  a  traveler 
to  give  way  to  approaching  cars,  so  as  to  cause 
no  unnecessary  iiindranoe.  Adolph  v.  Cbn- 
tral  Park,  N,  A  B,  K  K  Oo.  76  N.  T.  582; 
Ni/rih  Hudson  County  R.  Co,  ▼.  lUey,  49  N. 
J.  L.  468 ;  Wood  v.  Detroit  Oity  Street  J2L  Co. 
52  Mich.  402,  50  Am.  Rep.  259. 

But  we  are  not  able  to  say  that  the  CTidence 
shows  conclusively  that  plaintiffs  violated 
any  of  these  rules,  unless  it  was  in  driving 
upon  the  track  without  observing  the  cars, 
which  must  hav«  been  very  near  Uiem.  But 
that  negligence  was  clearly  not  the  proximate 
cause  of  uie  injury,  for  plaintiffs  not  only 
got  safely  upon  the  track  without  injury,  but 
they  were  seen  by  the  servants  of  defendant, 
ana,  by  their  timely  action,  a  collision  was 


time  to  avert  it.    North  Side  Street  B.  Co.  v.  Want 
•<Tex.)  Nov.  12, 1800. 

There  are  nu  cases  holdlnR;  that  a  street-oar  com- 
pany  has  tbe  exclusire  Y\jght  of  way  on  its  traolcB, 
where  the  questioa  arose  by  reason  of  injury  to  ve- 
hicles or  oooupantB. 

It  la  tbe  duty  of  a  driver  of  a  vehicle  to  *'look 
-out**  for  cart  at  all  places  other  than  street  oroes- 
inffs.  QuioD  V.  Atlantic  Ave.  R.  Go.  84  N.  T.  8.  EL 
^1,  afBrmed  134  N.  Y.  611;  Adolph  y.  Central  Park, 
N.  &  B.  R.  U.  Co.  70  N.  Y.  630.  See  also  Davidson  v. 
Denver  Tramway  Co.  (Colo.  App.)  Feb.  12, 1894,  and 
tbe  cases  followiofr:  Winter  v.  Crosstown  Street  K. 
Oo.  8  Misc.  SCC:  Wil brand  v.  Bi^hth  Ave.  R.  Co.  8 
Bosw.  814.  But  see  Cross  v.  California  Street  OabJe 
R.  Co.  (Cal.)  April  87. 1894. 

For  ** looking  out*'  see  subheads  ^Iniurim  at 
etreet  crossitms.**  "  Oronino  ot  placeB  oUur  than 
^reet  eroetinQsJ" 

Right  of  way. 

Street-car  companies  have  not  exclusive  right  to 
S5L.  R.  A. 


use  of  cracks,  their  right  of  way  on  their  txaoks  Is 
only  paramount*  Aruesen  v.  Brookiyn  City  B.  Co» 
9  Misc.  270:  Fleckenstein  v.  Dry  Dock.  K  B.  ft  B.  R. 
Co.  106  N.  Y.  666;  Heffran  ▼.  Brookiyn  Heights  R. 
Co.  8  Misc.  41;  Omaha  Street  R.  Co.  v.  Du  vail  (Neb.) 
April  8, 1894;  Cambeis  v.  Third  Ave.  R.  Go.  1  MlSQ. 
168;  Chicago  West  Dlv.  R.  Co.  v.  lograbam,  and 
Pendleton  St.  R.  Co,  v.  Stallman,  supra. 

Turning  to  the  left  in  meeting  street-oars  Is  not 
negligence.  Hegan  y.  Bighth  Ave.  R.  Oo.  16  N.  T. 
860;  Spurrier  v.  Front  Street  Gable  R.  Oo.  8  Wash. 
668. 

The  street-cars  have  the  paramoant  right  of  way 
on  the  track  at  places  other  than  street  orossinga, 
and  the  car  empJoyte  have  the  right  to  assume  that 
a  driver  of  a  vehicle  will  turn  out  for  the  cars  If  tbe 
situation  and  oondition  of  the  track  permits  suoh 
turning,  and  while  the  oourts  do  not  sustain  tha 
oar  oom panics  if  the  employes  willfully  injure  ve> 
hides  on  the  track,  yet  they  are  Inclined  to  favor 
the  companies  if  the  driver  of  the  yehlole  Is  reok* 
less,  or  obstinately  attempts  to  blook  the  way  of  thm 
street-car.  1. 9» 
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then  avoided.     After  that,   the  conduct  of 
{>laui tiffs  could  not  be  declared  negligent,  as 
4i  matter  of  law.     Whether  Uiey  could  have 
left  the  track  more  expeditiously  than  they 
-did,    and    whether   doing    so    would    have 
avoided  the  injury,  were  auctions  for  the 
jury.     It  seems  to  me  there  was  very  little 
-«Tidcnce  tending  to  show,  contributory  neg- 
ligence in  the  case,  but  we  cannot  say  tliere 
wus  uoDc.     Defendant's  gripman  saw  plain- 
^tifFs  in  their  dangerous  and  exposed  situation, 
•tiud  the  chief  question  is  whether,  after  that, 
lie  acted  with  due  care  towards  them.    Uaidttn 
V.  Mutnauri  Pae,  22.  Oo.  104  Mo.  889,  and  crises 
-cited. 

3.  Objections  were  made  to  a  number  of 
iliypothetical  questions  asked  physicians  by 
plaintiff's  counsel,  with  a  view  to  getting 
iiefore  the  jury  their  opinion  as  to  wliether  the 
condition  and  sufferings  of  Mrs.  Uicks  were 
produced  by  tlie  accident.  Tiiese  questions 
were  long,  and  need  not  be  given  in  full  to 
understand  the  questions  involved.  The  ob- 
jections urged  to  these  questions  were  that 
they  assumed  facts  not  warranted  by  the  testi- 
mony. The  question  asked  Dr.  Kcir  assumed 
-that  the  evidence  tended  to  prove  that  Mrs. 
Hicks  had  "* chilly  sensations  all  over  her 
lx>dy  following  immediately  after  this  ac- 
<;ident;"  ''that  she  still  has  serious  floodings 
:and  severe  pains  on  all  occasions,  and  still 
lias  cold  sensations  all  over  her  body. "  In  the 
•questions  asked  Dr.  Fry,  the  following  facts 
were  assumed :  That  Mrs.  Hicks  was  sub- 
jected to  a  **  serious  shock ;"  that  the  bugiry 
fell  "violently  to  the  pavement  or  to  the 
ground,  and  that  the  lady  was  thereby  jarred, 
shocked,  and  frightened  to  such  a  decree  that 
«he  lost  sel f- consciousness ;"  that  "immedi- 
atelT  after  the  accident,  and  for  several 
weeks,  she  suffercKl  nervous  prostration  to 
«ach  a  degree  that  she  was  often  uncon- 
4Ksiou8;"  that  ^e  ''still  has  frequent  flooding 
«pell8. "  The  same  objections  were  urged  to 
•questions  asked  Dr.  Bond.  The  rule  in  re- 
gard to  the  hypothetical  questions  that  may 
be  asked  an  expert  witness  is  thus  clearly 
given  in  a  recent  case  by  this  court :  "  Ooun- 
flel,  in  propounding  a  nypothetical  question 
to  an  expert  witness,  may  assume  any  state 
•of  facts  the  evidence  tends  to  establish,  and 
may  vary  the  questions  so  as  to  cover  and 
present  the  different  theories  of  fact.  But 
there  must  be  evidence  in  the  case  tending  to 
•establish  all  the  facts  stated  in  the  question. 
If  the  question  assume  any  fact  which  the 
evidence  does  not  tend  to  prove,  it  should  be 
-excluded."  Ruu  v.  Wabakh  Weitem  R.  Go, 
112  Mo.  48,  18  L.  R  A.  28.  It  is  manifest 
that  a  very  slight  change  of  fact  may  lead  to 
s  very  radical  difference  in  the  conclusion 
-drawn  from  it.  This  is  particularly  true 
wlien  the  opinion  of  physicians  is  used  to 
prove  the  effect  produced  upon  the  health  of 
«  person  b}'  a  certain  cause,  or  the  cause  of 
-certain  physical  and  mental  conditions.  If, 
then,  the  hypothetical  questions  to  which  ob- 
jections are  made  assumed  any  fact  which  the 
^yidence  did  not  tend  to  prove,  they  were  im- 
proper, and  should  have  oeen  excluded.  But 
we  have  gone  over  the  evidence  very  care- 
fully, and  are  of  opinion  that  it  fairly  tends 
^o  prove  every  fact  assumed  by  the  questions. 

^5  li.  R.  A. 


The  evidence  proves  that' the  hind  wheel  was 
broken,  which  caused  the  buggy  to  fall  to  the 
ground,  carrying  plaintiff  with  it.  She  was 
a  large,  fleshy  woman,  and  from  these  facts 
it  might  well  be  inferred  that  the  fall  of  the 
buggy  was  "violent,"  and  that  plaintiff  was 
thereby  jarred,  shocked,  and  frightened.  The 
evidence  of  plaintiffs  was  that  she  lost  con- 
sciousness when  the  buggy  fell,  and  before 
she  was  removed  from  the  place  of  the  ac- 
cident she  suffered  severe  pains  through  her 
back,  stomach,  bowels,  and  womb,  accom* 
panied  with  severe  hemorrhages ;  and  "creep- 
iug  sensations"  from  head  to  foot,  and  from 
that  day  to  the  day  of  trial  she  had  hemor* 
rhugcs,  and  these  "  nervous  sensations,  draw* 
ings.  and  twitching. "  The  evidence  of  Mrs. 
Myrick  was  that  all  of  the  symptoms  des- 
cribed by  plaintiff  as  the  immediate  result 
of  the  fall  existed  next  morning,  and  also 
cold,  chilly  sensations.  All  other  symptoms 
continuing,  we  may  fairly  infer  from  all  the 
evidence,  that  the  chilly  sensations  followed 
immediately  after  the  accident.  From  all  the 
facts  proven,  we  may  also  infer  that  plaintiff 
received  a  "serious  shock." 

4.  The  first  instruction  defined  the  duty  of 
defendant's  gripman,  in  case  he  saw,  or  by 
the  exercise  of  reasonable  care  might  have 
seen,  the  buggy  on  the  track  in  front  of  the 
cars,  to  be  that  of  reasonable  care  to  avoid  a 
collision.  There  is  nothing  in  this  require- 
ment of  which  defendant  can  reasonably  com* 
plain.  The  second  instruction  given  on  be- 
half of  plaintiffs  is  as  follows :  "The  court 
further  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  gripman  operating 
defendant's  grip- car  on  the  occasion  of  said 
collision  saw,  or  by  the  exercise  of  reasonable 
care  might  have  seen,  said  buggy  after  it  got 
upon  defendant's  track,  in  danger  of  being 
struck  by  the  car,  in  time  to  have  stopped  the 
train,  by  the  exercise  of  reasonable  care  and 
diligence,  before  it  struck  the  bugsy,  and  so 
have  avoided  the  collision,  then  tfie  defense 
of  contributory  negligence  cannot  avail,  even 
if  the  jury  believe  that  Josephine  Uicks, 
plaintiff,  negligently  drove  the  baggy,  or 
allowed  said  buggy  to  be  driven,  upon  de- 
fendant's track  on  the  occasion  in  question." 
We  think  the  duty  this  instruction  required 
of  street  railways  too  broadly  stated,  under 
the  circumstances  of  this  case.  The  jury 
might  well  have  inferred  from  the  instruction 
that  it  became  the  duty  of  the  gripman  of  the 
car  to  stop  the  train  immediately  upon  seeing 
the  bugffy  on  the  track  in  front  of  it,  ana 
that,  if  Le  could  have  done  so,  and'failed,  he 
was  guilty  of  negligence.  The  same  rule  of 
care  is  thus  imposea  upon  those  managing  a 
train  of  cable  cars  in  the  streets  as  is  required 
of  one  running  a  steam  locomotive.  The  evi- 
dence is  undisputed  that  the  cars,  under  per- 
fect control,  moving  at  a  rate  of  speed  not 
exceeding  a  slow  walk,  followed  the  buggy 
on  the  track  from  80  to  60  feet,  and  could  have 
been  stopped  at  any  moment.  As  was  said  in 
the  second  paragraph  of  this  opinion,  a 
traveler  in  a  vehicle  has  the  right  to  use  the 
track  of  a  street  railway  and  travel  laterally 
upon  it,  provided  the  running  of  trains  were 
not  thereby  unnecessarily  hindered,  and  that 
it  was  not  negligence  in  itself  for  the  train 
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tO'  te  ;  follow  after  the  bu/;gy.  To  require  » 
»tn)ei<iur  to  mop  for  a  clear  track  when  no 
danger  of  a  collision  is  threatened  would 
▼iriually  stop  the  runuinfl:  of  all  such  trains, 
or  so  interfere  with  them  as  to  greatly  impair 
their  usefulness.  Beach  says :  **  The  danger 
of  accident  from  a  collision  with  street- cars 
is  ver^  trifling,  as  compared  with  that  from 
collision  with  trains  of  cars  running  at  a  high 
rate  of  speed  upon  a  railroad.  Street- cars 
neTer  run  very  fast,  and  are  easily  and  almost 
instantly  stopped.  What,  therefore,  might 
be  eross  negligence  as  respects  a  steam  rail- 
h>aa,  might  be  perfectly  prudent  and  per- 
fectly proper  to  be  done  in  dealing  with  street- 
cars. We  must  not  therefore  attempt  to  apply 
to  street  railways  the  rules  of  law  applicable 
to  steam  railroads.  The  cases  are  essentially 
different,  and,  the  reason  for  the  rule  ceasing, 
the  rule  itself  must  also  cease."  Beach, 
Contrib.  Neg.  §  290 ;  Lynam  v.  Union  R,  Co. 
114  Mass.  83.  It  is  true  the  instruction  pre- 
dicated the  duty  of  stopping  upon  the  fact 
that  the  buggy  was  in  danger  of  being  struck, 
but  it  assumed  that  the  danger  arose  when  the 
buggy  got  upon  the  track.  There  was  no 
danger  of  a  collision  in  moving  the  train 
slowly  and  cautiously,  and  not  negligently 
near  to  the  buggy.  Both  wore  going  in  the 
same  direction,  and  at  about  the  same  rate  of 
speed,  and  danger  only  arose  when  plaintiff 
attempted  to  leave  the  track.  But  the  instruc- 
tion goes  further,  and  plainly  informs  the 
jury  that  if  the  gripman  saw  the  buggy, 
after  it  got  upOn  the  track,  in  time  to  have 
stopped  the  car  and  avoided  the  injury,  the 


defense  of   contributory  negligence  cannot, 
avail  defendant.     It  was  as  welithe  duty  of 
the  plaintiffs  to  leave  the  track  as  it  was  of 
defendant  to  prevent  the  cars  from  striking 
the  buggy.     Reasonable   care   and  caution 
should  have  been  observed  by  each  in  doing 
what  duty  required  of  them.     Plaintiffs  were 
not  relieved  of  this  duty  by  reason  of  a  failure 
of  defendant  to  do  that  required  of  it.    There 
was  no  question  here  as  to  the  negligence  of 
plaintiffs  in  going  upon  the  track.     When  the^ 
buggy  ffot  upon  the  track,  the  situation  waa 
changed  altogether^    It  was  for  the  jury  to 
determine  the  (question  of  negligence  and  con- 
tributory  negligence,  in  view  of  what  was 
done  by  the  parties  in  the  situation  in  which 
they  were  placed.    The  question  of  contrib- 
utory negligence  should  not  have  been  with- 
drawn from  the  jury  in  the  circumstances. 

6.     Counsel   discuss   the   Question   as    to 
whether  the  negligence  of  theliusband  can  b» 
imputed  to  the  wife.    We  do  not  think  the^ 
question  appears  upon  this  record  in  thi» 
case.   The  charge  In  the  petition  ia  that  plain- 
tiffs were  driving  the  buggy.    The  instruc- 
tion assumed  the  same  fact.     There  was  no 
attempt  by  the  parties  to  separate  the  act  €^' 
one  from  the  other,  and  to  consider  £he  ques- 
tion of  imputed  negligence  would  be  a  very 
needless  work.     Wnether  Mrs.  Hicks  would 
be  held  responsible  for  the  negligence  of  her 
husband  or  not,  she  would  certainly  be  held, 
responsible  for  her  own.     Bd{ig  v.  JVew  York' 
Cent  th  H,  R.  R,  Co,  111  N.  Y.  199. 

Reverted  and  remand^ 

All  concur. 


MISSOURI  SUPREME  COURT  (In  BancX 


Augustus  O.  oiRARD,   Respt., 
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*1«  In  an  action  fbr  damafi^a  for  per- 
sonal ii^aries,  defendant*  by  answer* 
set  np  an  allegred  agrroement  in  the 
nature  of  a  release  or  discharfre  of  tbe 
cause  of  actioo.  To  that  plea  plaintiff  replied 
that  the  agreement  had  been  obtained  by  fraud, 
while  he  was  unable,  because  of  pain  and  suffer- 
ing caused  by  the  injuries,  to  com  prebend  his  act 
In  slffnlnir  it,  and  that  be  never  assented  to  tbe 
agreement.  Held,  that  the  reply  to  the  plea  of 
a  release  was  sufflolent  in  an  action  at  law,  with- 
out resortlofir  to  equity  to  cancel  that  document. 

8.  Where  a  reply  of  firand  is  made  to 
a  plea  of  release,  and  no  point  is  interposed 
in  tbe  trial  court  of  any  deficiency  in  the  reply 
on  account  of  any  omission  to  tender  back  the 
benefits  received  under  the  agreement  for  a  re- 
lease, and  the  record  shows  that  these  benefits 
were  accounted  for  in  tbe  Judgment,  there  Is  no 
prejudicial  error  in  tbe  omiseioa  to  allege  or 
prove  an  offer  to  return  those  ^benefits,  even  if 

^Hcadnotes  by  Barglat,  J. 


such  offer  were  otherwise  necessary  to  avoid  tfa». 
release. 

(Burgeaa  and  Shenoood,  J  J.,  and  <?ontt,  P.  J^di»^ 
sent /rom  proposition  i.) 


NOTS.~For  a  collection  of  authorities  upon  the 
subject  of  relieving  from  a  contract  obtained  by 
fraod,  see  note  to  Meldrum  v.  Meldrum  (Colo.)  11 
L.  R.  /k.»  Oow 

26  L.  R.  A. 
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aons  18. 1891) 

CERTIFICATION  from  the  St.  Louis  Court 
of  Appeals  for  the  opinion  of  the  Supreme 
Court  of  an  appeal  by  Uie  defendant  from  a 
judgment  of  the  St.  Louis  Circuit  Court  in 
lavor  of  plaintiff  in  an  action  brouebt  to  re- 
cover damages  for  personal  injuries  for  which 
it  was  alleged  defendant  was  responsible.  Jf- 
firmed. 

The  facts  sufficient! v  appear  in  the  opinions. 

Meeers.  Lee  ft  Ellis  and  W.  E.  Fisee^ 
for  appellant. 

Mr.  A.  R.  Taylor  for  respondent 

Barclay*  /.,   delivered    ihB   following 

opinion : 

The  petition  states  a  case  for  damages  on  ac* 
count  of  personal  injuries  suffered  by  plain- 
tiff while  in  the  employ  of  the  defendant 
company.  It  charges  as  the  cause  negligence 
in  respect  of  the  operation  of  certain  hoisting 
machinery,  under  the  direction  of  defendant's 
superintendent,  in  its  shops  in  St.  Louis ;  and 
alleges  that,  in  consequence  of  that  neffli* 
gonce  (the  particulars  of  which  are  not  im- 
portant at  this  stage  9f  tha  proceediagt),  c^ 
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heavy  timber  fell  upon  plaintiff,  disabling 
him  from  labor,  etc.  The  answer  denies  the 
charge  of  negligence,  and  sets  up,  as  a  bar 
to  plaintiff's  action,  a  written  instrument, 
signed  by  plaintiff  and  by  one  of  defendant's 
officers,  in  which,  after  reciting  the  fact  of 
plaintiff's  inlury,  the  following  stipulations 
appear:  ^'The  said  Car- Wheel  Co.,  on  their 
part,  proposes  to  furnish  and  pay  for  all  the 
medical  attendance  necessary  for  his  recovery 
from  said  injuries  sustained  by  said  accident, 
And  to  keep  his  name  on  its  pay  roll  at  the 
uniform  wages  per  day  for  all  working  days 
whidi  he  has  been  up  to  this  time  credited, 
and  in  any  other  way  in  their  power  assist  in 
his  recovery  until  he  is  physically  sufficient- 
ly recoverea  from  said  accident,  evidenced  by 
physician's  certificate,  to  resume  work.  And 
on  his  part,  beyond  the  above  oblijB^ation  of 
the  St.  Louis  Car- Wheel  Co.,  he  relinquishes 
all  other  claims  whatsoever  as  to  them ;  and 
that  he  agrees  to  this  deliberately,  and  of 
his  own  free  will,  and  without  any  undue 
influence  from  any  one.  The  said  parties, 
in  evidence  of  which,  and  in  good  faith, 
•ign  this,  the  date  first  herein  written."  De- 
fendant alleged  compliance  on  its  part  with 
the  above  agreement,  so  far  as  plaintiff  had 
permitted  such  compliance,  and  prayed  judg- 
ment. Plaintiff,  by  a  reply,  charged  that 
the  said  agreement  had  been  obtnined  from 
him  by  gross  fraud  and  misrepresentations 
of  defendant  and  its  agents ;  that  at  the  time 
it  was  made  he  was  in  the  deepest  distress 
and  mental  and  bodily  pain,  and  was  unable, 
throuj^h  bis  bodily  and  mental  condition,  to 
understand  or  comprehend  the  contents  of 
said  agreement,  and  did  never  assent  to  the 
terms  thereof.  These  allegations  of  fraud 
and  incapacity  are  repeated  in  several  forms 
with  considerable  particularity  of  detail, 
but  the  above  outline  will  be  sufficient  for 
present  purposes.  The  cause  came  to  trial 
before  tudgt  Dillon  and  a  jury.  It  is  not 
necessary  to  ffo  into  the  evidence  as  to  the 
plaintiff's  orfginal  right  of  recovery,  since 
no  point  is  nuule  in  this  court  on  that  branch 
of  the  case.  The  only  questions  of  any  diffi- 
culty now  submitted  concern  the  rules  of  law 
to  be  applied  in  view  of  the  so- called^** re- 
lease" or  ** settlement." 

The  plaintiff's  testimony  tended  to  prove* 
that  his  injury  occurred  September  13,  1889, 
and  the  agreement  (which  we  will  for  con- 
venience call  a  release)  was  signed  the  next 
day.  about  noon.     The  timber  which  struck 

filaintiff  was  about  18  feet  long  and  6  by  9 
nches  thick.  It  hit  him  in  the  back.  He 
was  knocked  to  the  ground,  senseless.  His 
arm  was  broken.  Blood  oozed  from  his  fore- 
head, and  his  face  was  scratched.  He  could 
not  stand.  He  bad  to  be  carried  away  from 
the  shop.  He  was  put  Into  an  ambulance, 
and  taken  to  the  city  hospital.  The  next 
day  he  was  removed  to  his  boarding  house. 
He  testified  that  be  had  no  recollection  of 
signing  the  release.  That  at  that  time  be 
was  unable  to  read  or  comprehend  anything. 
If  he  attempted  to  read,"  he  could  merely 
•see  a  gleam"  in  front  of  him.  "That  for 
four  or  five  weeks  be  was  not  in  his  proper 
mind,  or  able  to  understand  things.  That 
during  the  first  week  he  did  not  eaislly  recog- 
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nize  people  who  called  on  him.  *  He  suffered 
intense  pain,  which  did  not  bexln  to  abate 
for  two  months.  His  faoe  ana  jaws  were 
badly  swollen ;  his  eyes  disoolor<Mi,  and  al- 
most closed.  He  had  a  lump  on  the  back  of 
his  head  for  some  time  after  the  mii^ap.  Six 
or  eight  davs  later  he  found  a  copy  of  the 
release  on  the  floor  of  his  room.  He  gave  it 
to  his  attorney  soon  afterwards,  and  then 
brought  this  action  in  October,  1891.  Several 
of  his  fellow  workmen  who  called  to  see  him 
on  the  day  the  release  was  signed  and  on  the 
following  day  gave  various  descriptions,  of 
his  condition.  For  instance:  ''He  was  ex- 
cited and  bewildered;"  "his  mind  was  not 
clear;"  he  was  more  jovial  than  was  usual 
with  him ;"  "he  did  not  seem  rational ;"  "he 
didn't  seem  to  me  to  act  or  talk  at  the  time 
as  I  saw  him  do  before."  The  defendant's 
testimony  contradicted  that  above  quoted, 
and  tended  to  prove  that  plaintiff  understood 
the  release,  assented  to  its  terms,  executed  it 
freely,  and  that  no  fraud  was  practiced  upon 
him.  Under  its  terms,  defendant  emploved 
a  physician  to  treat  plaintiff,  at  a  cost  of  $50, 
up  to  the  time  plaintiff  discharged  him, 
shortly  before  bringing  this  suit.  The  de- 
fendant further  paid  $10  to  another  phvsician 
who  bad  been  called  to  plaintiff's  ain  at  the 
shop  4n  the  emergency  when  he  was  first  in- 
jured. Defendant  also  kept  plaintiff's  name 
on  the  pay  roll,  and  was  ready  and  willing 
to  pay  him  wages  according  to  the  terms  <3 
the  release ;  but  he  would  not  or  did  not  ac- 
cept such  payment.  The  trial  court  sub- 
mitted the  issue  of  release  upon  instructions, 
under  which  the  jury  found  that  plaintiff 
signed  that  paper  at  the  instance  of  defend- 
ant's agents,  without  knowing  its  contents, 
and  never  did  assent  to  its  terms.  They  also 
found  that  the  release  was  signed  when  plain- 
tiff was  in  such  a  mental  condition  that  he 
could  not  comprehend  its  contents,  and  that 
defendant's  agents  took  advantage  of  that 
condition  to  induce  him  to  sign  the  paper 
without  understandinir  it,  intending  thereby 
to  defraud  plaintiff  of  his  cause  of  action  set 
forth  in  the  petition  herein.  On  that  issue 
the  court  gave  the  following  instructions  at 
the  instance  of  defendant,  viz.  :  "  (4)  The 
jury  are  instructed,  even  though  you  should 
believe  from  the  evidence  the  release  pleaded 
by  defendant  to  have  been  unfair  to  the  de- 
fendant, and  not  a  sufficient  recompense  for 
plaintiff's  injuries,  still  this  will  not  relieve 
plaintiff  from  its  force  and  effect  as  a  bar  to 
his  recovery  in  this  action.  The  only  way 
in  which  plaintiff  can  effect  the  conclusive- 
ness of  this  bar  is  to  satisfy  ^ou  by  a  pre- 
ponderance of  evidence  that  plaintiff,  when  he 
signed  the  release,  had  not  sufficient  mental 
power  to  know  the  nature  of  the  instrument 
be  was  signing."^  "(7)  The  court  instructs 
the  jury  that  the  paper  read  in  evidence, 
signed  by  the  plaintiff,  and  termed  a  're- 
lease,' is  on  its  face  a  release  and  discharge 
of  the  cause  of  action  sued  on  in  this  case. 
It  is  a  presumption  of  law  that  the  plaintiff 
understood  and  agreed  to  the  terms  and  con- 
tents of  said  paper  when  he  signed  it,  and 
the  burden  is  on  the  plaintiff  to  show  by  a 
preponderance  of  evidence  that  be  was  not 
acquainted  with  the  contents  of  the  paper, 
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and  thftt  lie  did  not  Toliixitarily  agree  to  re- 
lease his  claim  for  damages  growing  oat  of 
his  injury  upon  the  terms  stated  in  said  pe- 
tition, or  that  defendant  fraudulently  pro- 
cured the  execution  thereof  by  him ;  and,  un- 
less the  plaintiff  has  affirmatively  so  proven 
these  facts  to  the  satisfaction  of  the  jury  by 
a  preponderance  of  proof,  they  should  find 
for  the  defendant. "  *^(12)  The  court  instructs 
the  jury  that  in  determining  the  question 
whether  the  paper  offered  in  evidence,  and 
termed  a  'release, '  was  freely  and  voluntarily 
signed  by  the  plaintiff,  they  are  not  at  liberty 
to  consider  whether  the  terms  of  said  release 
were  reasonable,  nor  whether  the  undertak- 
ings of  Uie  defendant  therein  constituted  a 
full  and  adequate  compensation  for  his  in- 
Jury.''  The  bill  of  exceptions  also  shows 
that,  ''the  cause  being  submitted  to  the  jury, 
thev  found  a  verdict  in  favor  of  plaintiff, 
sucli  verdict  being  an  award  of  damages  in 
favor  of  plaintiff  in  the  sum  of  $l,fi»62,  less 
the  sum  of  $62,  paid  by  the  defendant  under 
the  terms  of  the  release  given  in  evidence ; 
leaving  the  amount  of  damages  $1, 500. "  The 
Jury  also  found  for  the  plaintiff  on  the  issues 
of 'negligence,  under  appropriate  instruc- 
tions, which  need  not  be  examined,  as  this 
appeal  does  not  call  in  question  anv  rulings 
on  that  part  of  the  case.  After  the  usual 
motions  and  exceptions,  defendant  appealed 
to  the  St.  Louis  court  of  appeals,  but,  as  the 
Judges  of  that  court  were  divided  in  opinion 
{Qirard  v.  8t,  Louis  Car-  Wheel  Co.  46  Mo. 
App.  81),  the  case  was  transferred  to  the  su- 
preme court,  under  the  provisions  of  the  con- 
stitution.    Amend.  Const.  1884,  §  6. 

1.  Defendant's  first  proposition  is  that  this 
action  for  damages  is  not  maintainable,  be- 
cause the  release  has  not  been  set  aside  by  a 
decree  in  equity ;  in  other  words,  it  is  claimed 
that  the  paper  in  question  is  a  complete  de- 
fense at  law  to  the  cause  of  action  to  which 
it  relates,  no  matter  how  the  paper  may  have 
been  obtained.  This  position  has  been  de- 
fended with  much  ability,  but  no  resources 
of  counsel  are  sufficient  to  conceal  its  inher- 
ent weakness.  Tne  testimony  for  plaintiff 
tends  strongly  to  prove  that  he  was  incapa- 
ble of  understanding  the  release  when  he 
signed  it,  and  that  he  did  not  comprehend, 
or  intend  to  assent  to,  its  terms.  The  jury 
so  found  in  response  to  instructions.  Those 
facts,  when  established,  destroyed  the  sub- 
stance of  the  agreement  which  the  release  in 
form  expressed.  They  took  from  the  appar- 
ent contract  what  was  essential  to  its  legal 
force  and  validitj^,  namely,  the  element  of 
assent  by  the  plaintiff.  That  element  is  a 
necessary  part  of  every  contract.  Without 
it,  a  mere  writing,  expressing  some  formula 
of  words,  imposes  no  obligation.  The  signa- 
ture of  plaintiff,  obtained  to  such  a  paper 
without  the  assent  of  his  mind  to  the  act,  de- 
prived him  of  no  legal  right.  He  might, 
indeed,  affirm  such  a  signature,  or  make  it 
his  lawful  act  by  his  subsequent  conduct, 
the  effect  of  which  would  be  to  give  to  tiie 
agreement  that  assent  which  was  necessary  to 
originate  an  obligation  on  his  part;  but,  in 
the  absence  of  such  acts  as  amounted  to  an 
approval  of  it,  he  might  proceed  to  enforce 
his  rights,    irrespective  of  such  a  paper. 
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BretDSt&r  r.BrewH^  (1875)  88  N.  J.  L.  119. 
In  circumstances  such  as  are  here  exhibited, 
a  writing  in  the  form  of  a  release,  which 
never  acquired  original  validity  as  a  con- 
tract  for  want  of  competent  assent  to  its 
terms,  may  be  disregarded  by  a  court  of  law 
in  the  administration  of  justice,  without  the 
intervention  of  a  court  of  equity.  The  paper 
in  question  is,  in  contemplation  of  law,  noth- 
ing  more  than  the  form  of  a  contract ;  and» 
on  finding  that  the  substance  which  should 
give  life  to  an  obligation  is  wanting,  the 
court  may  cast  aside  the  fonn,  and  proceed 
to  judgment,  notwithstanding  the  fraud 
which  may  have  brouj^ht  the  verisimilitude 
of  an  obligation  into  existence.  EarUhom 
V.  Day  (1856)  60  U.  S.  19  How.  211,  15  L. 
ed.  605;  Vandertelden  v.  Chicago  d  N.  W. 
R,  Co.  (1894)  61  Fed.  Rep.  54,  opinion  by 
Judge  Shiras.  A  court  of  law,  upon  ascer- 
taining such  a  fraud,  may  properly  pass  over 
it  to  the  conclusion  which  it  considers  to  be 
just ;  thus,  in  effect,  discarding  the  fraud  as 
an  obstacle  to  the  exercise  of  its  jurisdiction. 
It  is  not  thought  necessary,  at  this  day,  to 
further  argue  the  correctness  of  this  proposi- 
tion. It  has  been  repeatedly  asserted  in  ear- 
lier decisions  in  this  state,  both  before  and 
since  the  adoption  of  the  reformed  code  of 

?rocedure  In  1849.  Burrows  v.  AUer  (1843) 
Mo.  424 ;  WHght  v.  McPike  (1879)  70  Mo. 
175.  They  conform  to  a  multitude  of  prec- 
edents elsewhere,  many  of  which  are  cited 
in  the  briefs  of  counsel,  to  which  may  be 
added :  Thompson  v.  Faussat  (1815)  Pet.  C. 
C.  182,  Fed.  Gas.  No.  18,964;  Bliss  v.  Nem 
Ywk  Gent,  d  H.  R.  R.  Co.  (1894)  160  Mass. 
447.  The  case  of  Blair  v.  Chicago  dt  A.  K 
Co.  (1886)  89  Mo.  883,  which  is  cited  as  hav- 
ing some  tendency  to  the  contrary,  goes  no 
further  in  that  direction  than  to  approve  the 
practice  of  proceeding  to  first  cancel  the  re- 
lease for  fraud,  upon  allegations  stating  a 
cause  of  action  in  equitv,  before  trying  the 
other  cause  of  action  at  law  on  the  merits  of 
the  plaintiff's  original  claim.  While  that 
course  may  be  adopt<;d,  it  is  not  essential 
where  the  alleged  fraud  goes  to  the  intregrity 
of  the  release  as  a  legal  agreement,  which  is 
the  case  in  the  present  action.  The  Blair 
decision  does  not  declare  it  necessaiy  to  go 
into  equity  to  get  rid  of  a  paper  executed  in 
such  circumstances  as  here  appear. 

2.  It  is  next  contended  that  the  release 
must  stand,  because  plaintiff  did  not,  before 
action  brought,  offer  to  refund  the  amount 
paid  by  defendant  for  medical  services  to 
plaintiff  under  the  terms  of  that  paper.  The 
verdict  gave  defendant  the  benefit  of  that 
credit  upon  the  plaintiff's  claim  by  reducing 
his  damages  to  that  extent  ($62)  ;  but  it  is 
urged  that  that  mode  of  refunding  the  fruits 
of  the  agreement  for  a  release  does  not  sat- 
isfy the  requirements  of  law.  The  substance 
of  defendant's  contention  is  that  a  tender  of 
the  benefits  received  under  the  release  was 
essential  to  plaintiff's  case,  and  that  with- 
out it  the  action  cannot  be  maintained.  As- 
suming, as  this  court  is  now  bound  to  do  in 
view  of  the  evidence  and  the  findings  of  the 
jury,  that  the  release  was  not  the  valid  act 
or  contrart  of  the  plaintiff,  then  it  was,  at 
best,  voidable  at  his  option ;  that  is  to  say. 
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he  was  at  liberty  to  ignore  it  in  the  assert] on 
of  his  leg&l  rights.  Uis  act  in  bringing  the 
present  suit  was  a  plain  and  unmistakable 
repudiation  of  it,  and  a  distinct  notice  that 
he  discarded  and  denied  the  obligation  which 
it  apparently  imposed.  Ward  v.  Day  (1868) 
83  L.  J.  Q.  B.  8 ;  dough  y.  London  <S}  If. 
W.  R.  Oo.  (1871)  L.  R.  7  Exch.  26 ;  DaiMB 
T.  Eameu  (1875)  L.  R.  10  C.  P.  166.  He 
had  done  nothing  to  ratify  it  or  adopt  it  as 
his  act.  Was  he  required,  in  such  a  case, 
to  seek  the  defendant's  officers,  and  tender 
back  the  value  of  the  medical  services  ren- 
dered to  him  before  beginning  his  action? 
He  has,  before  judgment,  accounted  for 
everything  of  value  received  by  him  by  vir- 
tue of  the  supposed  release,  and  the  defend- 
ant has  had  credit  therefor,  as  the  verdicc  of 
the  jury  on  its  face  shows.  But  the  attitude 
of  thck  defendant  throughout,  as  well  as  be- 
fore, the  litigation,  its  plea  of  release,  its 
setting  aside  m  an  envelope  the  wages  of 
plaintiff  each  week,  all  indicate  that  any 
tender  by  plaintiff  of  repayment  for  the  med- 
ical services  would  have  l)een  useless.  Since 
the  execution  of  that  paper,  defendant  has 
asserted  and  relied  upon  its  validity,  and 
still  asserts  it.  It  has  been  decisively  held 
in  other  cases  that  no  preliminary  tender  can 
be  Insisted  upon  as  a  bar  to  legal  action  where 
the  facts  show  that  the  tender  would  have 
been  rejected.  DeicJimann  v.  Ldchmann 
(1871)  49  Mo.  107;  WeUlake  y.  8t,  Louis 
(1882)  77  Mo.  47.  In  such  a  state  of  the 
facts  a  tender  would  be.  as  Mr.  Bigelow  re- 
marks, "an  idle  ceremony."  Bigelow,  Fr. 
(1888)  p.  424.  No  distinction  should  be 
made,  and,  in  my  opinion,  none  exists  in 
principle,  between  actions  for  personal  in- 
juries and  other  actions  at  law  in  respect  of 
the  right  now  under  consideration,  or  in  re- 
spect of  the  testimony  required  to  sustain  a 
judgment.  A  preponderance  of  evidence  is 
necessary  to  support  an  allegation  of  fraud 
in  a  court  of  law,  and  it  is  for  the  trial  judge 
in  the  first  instance  to  determine  whether  or 
not  the  testimony  offered  upon  that  allega- 
tion is  reasonably  sufficient  to  justify  an  in- 
ference of  the  fraud  charged.  It  has  been 
often  held  in  other  jurisdictions  that  a  tender 
of  money  received  by  virtue  of  a  release  of 
similar  tenor  to  that  in  question  here  need 
not  be  made  before  bringing  suit,  where  the 
release  was  obtained  by  fraud,  but  that  it  is 
sufficient  to  offer  its  return,  and  to  account 
for  it  by  the  judgment.  Duval  y.  Mowry 
(1860)  6  R.  I.  479 ;  Bmith  v.  Salomon  (1877) 
7  Daly,  216;  ButUr  v.  Richmond  dt  D.  B, 
Co.  (1891)  88  Ga.  594 ;  KUy  v.  Eealy  (1891) 
127  N.  Y.  555 ;  Sheanon  v.  Padflc  Sfut.  L. 
Ins.  Oo,  (1892)  88  Wis.  507;  Kirehner  y. 
Jfew  Home  Sming  Maeh.  Co.  (1892)  185  N.  T. 
183 :  KnoxvilU,  0.  Q.  <fe  L.  B.  Co.  y.  Acuff 
(1892)  92  Tenn.  26.  That  certainly  is  the 
rule  in  equity  in  reference  to  rescission 
(Martin  v.  Martin  ri860j  85  Ala. '  560 ;  Met- 
ropolitan Mev.  B,  Co.  V.  Manhattan  B.  Co. 
[1884]  14  Abb.  K.  C.  224 ;  Lustsd  v.  (^icago 
&  N.  F.  22.  Co.  [1888J  71  Wis.  891)  ;  and 
in  equity,  as  a  general  rule,  a  better  show- 
ing 18  required  of  a  plaintiff,  conditional  to 
granting  relief,  than  is  exacted  by  the  prac- 
tice in  courts  of  law.    It  has  been  also  ruled 
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that,  where  a  release  is  found  to  have  been 
obtained  by  fraud  practiced  upon  one  incap- 
able, because  of  mental  weakness,  to  validly 
enter  into  such  a  contract,  no  necessity  exists 
for  refunding  the  fruits  of  the  release  before 
action  brought.  0*Brien  v.  Chicago,  M,  d( 
8t.  P.  R  Co.  (Iowa,  1894)  67  N.  W.  Rep. 
425;  Johnson  v.  Merry  Mount  Granite  do. 
(1892)  58  Fed.  Hep.  569.  Whether  these  rul- 
ings correctly  declare  the  law  applicable  to 
release  of  the  kind  now  in  question  we  think 
it  unnecessary  to  decide,  in  view  of  the  con- 
dition of  the  record  now  before  the  court. 

8.  If  it  be  conceded  for  the  sake  of  argu- 
ment that  a  tender  was  necessary  to  sustain 
plaintiff's  right  to  recover  upon  his  original 
cause  of  action,  let  us  see  whether  the  judg- 
ment actually  reached  in  the  trial  court  can 
be  supported  upon  the  pleadings,  evidence, 
and  findings  of  the  jury,  irrespective  of  the 
quostion  of  a  tender.  No  objection  to  the 
sufficiency  of  the  plaintiff's  case  for  the 
want  of  such  tender  was  at  any  time  inter- 
posed in  the  trial  court,  unless  it  may  be 
implied  in  the  request  for  an  instruction  that, 
un()er  the  pleadings  and  evidence,  plaintiff 
was  not  entitled  to  recover.  But  at  that  stage 
of  the  case  the  testimony  tending  to  prove 
fraud  in  obtaining  from  the  plaintiff  the  ex- 
ecution of  the  release  had  been  admitted  un- 
der the  allegations  of  the  reply.  Upon  the 
facts  before  the  court  at  that  time  plaintiff 
would  have  been  entitled  to  recover  at  law, 
upon  the  footing  of  the  fraud,  a  measure  of 
damages  at  least  as  great  as  that  which  the 
judgment  shows  was  actually  meted  out  to 
him  upon  the  same  facts  which  the  jury 
found  as  the  basis  of  their  verdict  Plain- 
tiff, at  the  outset  of  the  proceeding,  in  his 
petition  might  have  set  up  his  original  cause 
of  action,  and  the  fraud  by  which  he  was 
induced  to  execute  the  release  for  it,  and,  on 
showing  these  facts,  have  lawfully  claimed 
a  recovery  of  the  difference  between  what  he 
received  by  reason  of  the  release  and  the  dam- 
ages justly  due  him  upon  his  former  cause 
of  action.  That  theory  would  have  involved 
acquiescence  in  the  release,  which  he  might 
have  conceded  without  waiving  his  right  to 
recover  for  the  fraud  in  obtaining  it.  His 
right  of  action  for  fraud  od  such  a  showing 
could  be  maintained  without  any  offer  to  re- 
turn the  fruits  of  the  release.  These  posi- 
tions are  sustained  by  abundant  precedents. 
1  Whart.  Cent.  §  282 ;  Wahash  Valley  Pro- 
tective Union  of  Crawjordsville  v.  James  (Ind. 
1893)  85  N.  E.  Rep.  919.  The  only  differ- 
ence between  a  recovery  on  that  basis  and 
the  judgment  rebcbed  on  the  trial  now  under 
review  is  one  of  form.  The  essential  facts  to 
sustain  both  appear  in  the  plaintiff's  plead- 
ings, and  were  found  by  the  jury.  Part  of 
those  facts  are  first  stated  in  the  reply,  but 
the  only  objection  made  at  any  time  to  the 
reply  in  the  circuit  court  was  on  the  ground 
that  it  admitted  the  existence  of  a  release  un- 
canceled when  the  action  was  brought.  That 
objection  we  have  held  to  be  untenable  for 
the  reasons  given  in  the  first  paragraph  of 
this  opinion."  Ko  objection  was  maae  to  any 
of  the  plaintiff's  pleadings  on  the  ground 
that  a  tender  of  the  fiuits  of  the  release  was 
essential  to  plaintiff's  right  of  recovery,  nor 
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was  tbat  proposition  advanced  in  the  trial 
court  by  defendant  in  any  request  for  instruc- 
tions. By  positive  law  in  tbis  state  the  trial 
courts  arc  expressly  authorized,  where  de- 
fendant has  appeared  and  answered,  as  in 
this  record,  to  "grant  any  relief  consistent 
with  the  case  made  by  the  plaintiff  and  em- 
braced within  the  issues."  Rev.  Stat.  1889. 
^  2216.  By  the  Code  of  Procedure  this  court 
Is  directed  in  every  stage  of  the  action  ''to 
disregard  any  error  of  delect  in  the  pleadings 
or  proceedings  which  shall  not  affect  the  sub- 
stantial rights  of  the  adverse  party"  (Rev. 
Stat.  1889,  §  2100)  ;  and,  further,  not  to  "re- 
verse the  judgment  of  any  court,  unless  it 
shall  believe  that  error  was  committed  by 
such  court  against  appellant  or  plaintiff  in 
error,  and  materially  affecting  the  merits  of 
the  action. "  Id.  $  2803.  In  addition  to  these 
very  plain  and  practical  rules  of  decision, 
the  statute  declares,  furthermore,  that  it  is 
the  duty  of  the  courts  to  so  construe  the  pro- 
visions of  the  code  of  pleading  and  practice 
a  "to  distinguish  between  form  and  sub- 
stance." Id.  §  2117.  In  this  state  of  the 
record  and  of  the  law,  would  it  not  be  the 
sheerest  technicality,  a  complete  surrender 
of  substance  to  barren  form,  to  hold  that  the 
judgment  should  be  reversed  for  want  of  a 
tender,  when  the  facts  alleged,  proved,  and 
found  show  a  solid  foundation  for  the  result 
reached,  irrespective  of  the  question  of  a 
tender?  Viewing  the  case  at  bar  broadly  on 
its  merits,  the  judgment  of  the  trial  court 
«eems  abundantly  supported  by  the  facts  and 
by  the  law  applicable  thereto.  The  court 
would  depart  from  the  precepts  contained  in 
tlie  statutes  referred  to  should  it  reverse  the 
judgment  for  any  of  the  objections  which 
have  been  urged  to  it  here.  It  should  not 
be  done.  In  my  opinion,  the  jttdgment  ought 
to  be  afflrmed. 

Blaekt  Oh.  J,,  and  Brace  and  Macfar- 

lanet  </</.,  concur  in  that  result,  and  express 
their  own  views  in  an  opinion  filed  along 
with  this.  Gantt,  Sherwood,  and  Bur- 
gess, «/</.,  dissent,  and  file  a  separate  opin- 
ion. 

Macfarlane,  J. ,  concurring : 

I  agree  to  the  conclusion  reached  by  the 
court  that  the  judgment  should  be  afiSrmed, 
but  desire  briefly  to  give  my  reasons  there- 
for. The  questions  insisted  upon  in  this 
court  by  defendant  are :  First,  that  an  ac- 
tion could  not  be  maintained  for  damages 
until  the  release  had  been  canceled  by  a  de- 
cree in  equity ;  and,  second,  that  the  release 
could  not  be  attacked  for  fraud,  either  in  law 
or  equity,  until  plaintiff  had  restored  to  de- 
fendant whatever  of  considerations  he  had 
received  thereunder. 

An  examination  of  this  abstract  of  record 
fails  to  show  that  any  objection  was  at  any 
time,  by  pleading  or  otherwise,  made  to  the 
failure  of  plaintiff  to  return  or  tender  to  de- 
fendant the  consideration  paid  under  the  re- 
lease. On  the  other  hand,  the  record  does 
show  that  the  defendant  insisted  upon  the 
validity  of  the  release  throughout  the  trial, 
and  gave  it  prominence  as  a  defense.  It 
may,  therefore,  be  reasonably  inferred  that 
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a  tender  would  have  been  refused,  and  was 
waived.  In  addition,  it  affirmatively  ap- 
pears upon  the  record  that  the  amount  paid 
out  by  defendant  on  account  of  the  release 
was  restored  to  it  by  a  reduction  of  the 
judgment  which  was  obtained  by  defendant. 
Manifestly  defendant  was  not  prejudiced  bj 
a  failure  to  mul^e  the  tender. 

We  have  often  said  that  this  court  will 
only  consider  Questions  to  which  exceptions 
have  been  saved  in  the  circuit  court,  or  which 
affirmatively  appear  upon  the  record  proper. 
We  must  therefore  decline  to  consiaer  thm 
second  proposition. 

This  leaves  simply  the  question  whether 
the  reply  properly  put  in  issue  the  validity 
of  the  release;  or,  in  other  words,  whether 
a  release  of  the  character  of  this  one  can  be 
avoided,  in  an  action  at  law,  on  the  ground 
of  fraud  charged  in  the  reply  to  the  answer 
of  defendant  setting  it  up  in  bar  of  plain- 
tiff's action.  Defendant  insists  that  it  is  a 
complete  bar  until  canceled  by  the  decree  of 
a  court  of  equity.  It  is  undoubtedly  true 
that  fraud  was  one  of  the  original  h^ds  of 
equity  jurisdiction,  "but,"  says  Blackstone, 
"  every  kind  of  fraud  is  equally  cognizable  in 
a  court  of  law,  and. some  frauds  are  cogniz- 
able only  there ;  as  fraud  In  obtaining  a  de- 
vise of  lands."  2  Bl.  Com.  431.  "Ck)urte  of 
equity  and  courts  of  law  have  a  concurrent 
jurisdiction  to  suppress  and  relieve  afirainst 
fraud."  Lord  M&nsue\d,  in  Bright  v.  ^Tion, 
1  Burr.  396.  This  principle  has  received  rec- 
ognition and  approval  by  this  court  from  the 
decision  of  Montgomery  v.  Tipton,  1  Mo.  446, 
to  that  of  Clovgh  v.  Holden,  115  Mo.  336. 

This  doctrine  is  not  disputed  when  the 
fraud  is  pleaded  by  way  of  answers  to  a  cause 
of  action  stated  in  the  petition  ;  but  it  is  in- 
sisted, and  argued  with  much  learning  and 
ability,  that  a  different  rule  applies  in  case 
the  charge  of  fraud  is  made  to  a  release  when 
pleaded  as  a  bar  to  the  action.  In  such  case 
it  is  argued  that  the  release  must  be  canceled 
by  tlie  decree  of  a  court  of  equity  before  the 
original  action  can  be  prosecuted.  The  prin- 
cipal ground  of  objection  urged  to  the  right 
to  raise  the  question  of  fraud  by  reply  is 
that  such  a  course  of  proceeding  permits 
questions  of  fraud  to  be  tried  by  a  jury,  in- 
stead of  a  chancellor,  and  the  rescission  of  a 
release  to  be  obtained  upon  evidence  which 
would  have  been  insufficient  in  a  court  of 
equity.  But  this  objection  can  be  urged 
with  equal  plausibility  to  pleading  fraud  by 
answer,  which,  it  is  conceded,  may  be  done. 
When  we  keep  in  view  the  fact  Uiat  courts 
of  law  have  iurisdiction  to  relieve  against 
fraud,  it  would  seem  to  follow  logically  that 
its  jurisdiction  may  be  exercised  to  relieve 
against  a  fraudulent  contract  pleaded  as  a 
defense,  us  well  as  against  a  fraudulent  con- 
tract which  is  made  the  subject-matter  of  the 
suit.  It  would  seem  wholly  unnecessary  and 
oppressive'to  drive  a  plaintiff  to  another  ju- 
risdiction for  relief  against  a  defense  of 
which  he  may  have  had  no  information  un- 
til the  answer  was  made,  when  the  forum, 
having  all  the  parties  before  it.  has  concur- 
rent jurisdiction  of  the  same  subject-matter. 
This  is  particularly  true  in  jurisdictions 
wherein  legal  and  equitable  rights  are  ad* 


ASM. 


GiRARD  T.  St.  Louis  Car  Whbel  Co. 


m 


^ninistered  by  one  court  and  in  one  proceed- 
ing, as  in  this  state.  Chitty  says:  ''To  a 
plea  of  release  he  Tplaintiff]  may  reply  non 
'^st  factum,  or  that  It  was  obtained  by  duress 
^r  fraud."  1  Chitty,  PI.  16th  Am.  ed.  608. 
It  is  contended  by  counsel  that  Mr.  Chitty 
had  reference  alone  to  a  release  obtained 
pending  the  suit.  It  is  true  the  references 
made  are  to  cases  in  which  pleas  puis  darrein 
^continvanee  were  interposed,  but  the  author's 
general  accuracy  in  the  statement  of  his  prop- 
•oeition  forbids  my  acceptance  of  any  quali> 
fication  to  the  broad  and  general  declara- 
"tions.  Bliss,  in  his  work  on  Code  Pleading, 
lays  down  the  same  rule,  sec.  210.  The  rule 
given  by  Mr.  Chitty  has  been  generally,  if 
not  uniformly,  followed  by  the  courts  of  this 
^country.  *'The  pleading  of  a  release  first 
<XK;urs  generally  in  the  answer  or  plea  of  the 
•defendant,  unless  in  actions  brought  to  set 
Aside  a  release ;  and  the  controverting  of  the 
Telease  is  usually  made  under  the  plaintiff's 
reply. "  20  Am.  &  Eng.  Encvclop.  Law,  p. 
766.  The  following  cases  will  be  found  to 
follow  the  rule  given  by  Chitty,  supra,  as 
applied  to  a  release  of  claims  for  damages  on 
account  of  personal  injuries  caused  by  negli- 
gence; Cliicago^  R.  I,  dk  P,  R.  Co.  v.  Leiois, 
109  111.  120 ;  Russian  v.  Milwaukee,  L.  S,  d 
W,  R,  Go,  66  Wis.  825 ;  Intei-national  dt  O.  y. 
J2.  Co.  V.  Brassil,  78  Tex.  814 ;  Sobieski  v.  J3t. 
Paul  A  B,  R,  Co.  41  Minn.  169;  O'RrimY. 
<Jhicago,  M,  A  Bt,  P,  R,  Co,  (Iowa)  57  N. 
W.  Rep.  425;  MuOenr,  Old  Colony  R.  Co,  127 
Mass.  87,  84  Am.  Rep.  849 ;  Addyston  Pipe  d 
Steel  Go.  v.  CoppU  (Ky.)  22  8.  W.  Rep. 
^3;  Dixon  v,  Brooklyn  City  d  N.  R.  Co. 
100  N.  Y.  170;  Bean  v.  Western  N.  C.  R. 
Co,  107  N.  C.  781 ;  0'JV«7  v.  Lake  Superior 
Iron  Co,  68  Mich.  690 ;  East  Tennessee,  V.  d 
O,  R  Co.  V.  Hayes,  88  Oa.  558;  St.  Louis, 
J.  M.  d  8.  R  Co,  y.  Mggins,  44  Ark.  296. 
The  pleadinff  necessary  to  assert  and  attack 
0uch  release  has  not  been  directly  considered 
or  decided  by  this  court.  In  Vautrain  v.  St. 
Louis,  L  M.  d  8.  R  Oo.,S  Mo.  App.  588,  a 
release  was  pleaded  in  bar,  and  the  reply 
^barged  that  it  was  obtained  by  fraud,     i^o 

auestion  of  the  propriety  of  thus  attacking 
ie  release  was  raised  or  considered,  but  the 
safflcienc]^  of  the  pleading  to  put  in  issue 
the  validity  of  the  release  was,  inferi>ntially 
Ml  least,  conceded.  This  dedsion  was  ap- 
proved by  this  court  without  comment.  78 
mo.  44.  In  the  case  of  Blair  v.  Chicago  d 
A.  R.  09. ,  89  Mo.  888,  the  petition  contained 
-two  counts, —one  in  equity  to  set  aside  the 
release,  and  the  other  for  the  damages  re- 
-oeived.  This  method  of  proceeding  was  ap- 
proved by  this  court.  There  can  be  no  doubt 
that  a  plaintiff  can  elect  to  have  the  release 
set  aside  by  suit  in  euuity  before  proceeding 
at  law  on  the  original  cause  of  action.  The 
Blair  Case,  then,  only  settled  the  question 
that  the  two  actions  may  be  Joined  in  separ- 
ate counts  in  the  same  petition.  This  court 
has  recognized  the  right  of  a  plaintiff  to 
plead  fraud  in  reply  to  a  tninsacfion  set  up 
by  answer  as  a  bar  to  the  original  cause  of 
action.  Wright  v.  MePike,  70  Mo.  177 ;  WiU- 
tarns  V.  Cliicago,  S.  F.  d  C,  R.  Co,  112  Mo. 
468;  Jarrett  v.    Morton,   44  Mo.  277.     Our 
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conclusion  is  that  the  validity  of  the  release 
was  properly  put  in  issue  by  the  reply. 


Black,  Ch.  «/.,  and 
this  opinion. 


9  J, ,  concur  in 


Bnr^sst  J.,  dissenting: 

Finding  myself  unable  to  agree  to  some  of 
the  propositions  asserted  in  the  majority  opin- 
ion of  the  court,  I  feel  justified  in  giving  my 
reasons,  and  those  of  my  associates  who  agree 
with  me,  why  I  do  not  do  so.  Mr.  Chitty, 
in  his  work  on  Pleadings,  says  that  "to  a 
plea  of  release  he  [the  plaintiff]  may  reply 
non  est  factum,  or  that  it  was  obtained  by 
fraud."  1  Chittv,  PI.  16th  Am.  ed.  p.  608. 
He  also  gives  the  form  of  reply  of  fraud 
vvhere  the  defendant  has  pleaded  a  release. 
2  Chitty,  PI.  455.  But  from  the  general  way 
in  which  the  author  thus  states  the  law  it  is 
impossible  to  tell  what  kind  of  release  he  has 
reference  to, — whether  all  kinds  or  mere  re- 
ceipts or  acquittances.  If  the  latter,  there  ia 
no  question  as  to  the  correctness  of  the  rule, 
as  a  receipt  may  be  contradicted  at  any  time 
by  verbal  testimony.  In  the  case  of  Wild  v. 
Williams,  6  Mees.  A  W.  490,  the  court  re- 
fused to  strike  out  a  plea  puis  darrein  con- 
tinuance setting  up  a  release  on  affidavit 
showing  release  was  obtained  by  fraud,  hold- 
ing that  the  plaintiff  could  contest  the  plea  on 
that  ground  under  a  replication  setting  up 
the  fraud.  It  is  scarcely  necessary  to  say  that 
in  that  case,  as  the  release  had  not  been  ex- 
ecuted at  the  time  of  the  com  id  en  cement  of 
this  suit,  it  could  not  have  then  been  set 
aside,  because  not  in  existence.  In  the  cases 
of  Webb  V.  Steele,  18  N.  H.  280,  and  Jloitt  v. 
Eolcomb,  28  N.  H.  585,  the  rule  as  laid  down 
by  Mr.  Chitty  is  adhered  to.  So  it  is  also  in 
the  case  of  Bussian  v.  Milwaukee,  L.  8.  d  W. 
R,  Co,  56  Wis.  825,  and  in  Dixany,  Brooklyn 
City  d  y.  R,  Co.  100  N.  Y.  170,  In  the  case 
of  O'DonneU  v.  Clinton,  145  Mass.  461,  the 
plaintiff  returned,  or  offered  to  return,  the 
money  received  by  him  on  the  settlement  be- 
fore instituting  his  suit.  So  did  the  plaintiff 
in  the  case  of  Peterson  v.  Chicago,  M.  d  St. 
P.  R.  Co.  38  Minn.  511.  The  case  of  Lusted 
v.  Chicago  d  K.  W.  R,  Co.,  71  Wis.  391,  was 
a  case  in  which  the  plaintiff  sustaiucd  per- 
sonal injury,  and  whose  stock  was  injured  at 
the  same  time  in  a  collision,  and  ho  was  in- 
duced by  fraud  and  fraudulent  representation 
to  settle  and  compromise  the  case  for  $50, 
when  he  executed  a  receipt  in  full  of  all 
damages  to  stock  and  personal  injuries ;  and 
it  was  held  that  it  was  unnecessary  for  him 
to  offer  to  refund  the  money  received  by  him 
before  brinf;ing  his  suit  for  the  injuries  sus- 
tained to  his  person,  because  no  such  thing 
was  embraced  in  the  settlement.  The  same 
rule  was  announced  in  the  case  of  Ryan  v. 
Gross,  68  Md.  877.  In  the  case  of  Chicago,  R, 
L  d  P.  R,  Co.  v.  Lewis,  109  111.  120.  the 
same  rule  is  announced.  It  was  also  held  in 
that  case  that,  as  the  contract  of  settlement 
was  obtained  by  fraud,  it  was  absolutely 
void,  and  need  not  be  rescinded  in  order  to 
remove  it  out  of  the  way  to  the  assertion  of  a 
right;  and,  further,  that  under  such  circum 
stances  the  party  might  bring  his  action  with- 
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out  first  paying  or  tendering  back  the  money 
that  he  had  received  on  the  settlement.  The 
case  of  MulUn  ▼.  Old  Colony  R,  Co. ,  127  Mass. 
86,  84  Am.  Rep.  849,  is  cited  as  an  authority 
as  supporting;  the  rule  announced  in  that  case. 
The  facts  in  the  case  last  cited  were  that  the 
signature  of  the  plaintiJQF  was  obtained  to  a 
paper  purporting  to  be  a  settlement  and  dis- 
diarge  of  the  cause  of  action  by  fraudulent 
representations  that  it  was  merely  a  receipt 
for  a  gratuity,  and  the  court,  in  speaking 
with  reference  thereto,  says :  "It  is  well  es- 
tablished that,  if  a  partv  enters  into  a  con- 
tract, and  in  consideration  of  so  doing  rer 
ceives  money  or  merchandise,  and  afterwards 
seeks  to  avoid  the  effect  of  such  contract  as 
having  been  fraudulently  obtained  he  must 
first  give  back  to  the  other  party  the  con- 
•ideration  received.  Coolidge  v.  Brigliam,  1 
Met.  547;  JSstabrook  v.  Swett,  116  Mass.  808. 
And  if,  after  accepting  a  certain  sum  in  set- 
tlement of  an  unliquidated  claim  for  damages 
under  a  contract,  one  seeks  to  pursue  his 
remedy  for  the  damages  on  the  ground  that 
the  settlement  was  procured  by  fraud,  or  is 
not  binding  upon  him,  he  must  first  repay 
the  amount  received.  Broton  v.  Hartford  F, 
Ins,  Co,  117  Mass.  479.  The  principle  on 
which  these  decisions  rest  is  just,  but  it  ap- 
plies to  those  cases  only  where  that  which 
was  received,  and  which  must  be  returned, 
was  the  consideration  of  the  contract  or  set- 
tlement which  the  receiver  intended  to  make, 
and  understood  that  he  was  making,  and 
which  he  seeks  to  avoid  by  reason  of  fiaudu- 
lent  practices  of  the  other  party,  which  led 
him  to  agree  to  its  terms.  It  does  not  apply 
to  cases  where  a  party  holds  out  that  he  gives 
the  consideration  for  one  thing,  and  by  fraud 
obtains  an  agreement  that  it  was  given  for 
another  thing. "  In  the  case  at  bar  the  plain- 
tiff knew  what  the  settlement  and  release  em- 
braced, but  avers  that  it  was  obtained  from 
him  by  fraud  and  fraudulent  misrepresenta- 
tions, and  in  this  respect  comes  clearly  within 
the  rule  announced  in  the  case  of  MuUen  v. 
Old  Colony  B,  Co,  supra,  which  requires  that 
the  parties  to  the  settlement  be  placed  in  statu 
quo  before  the  claimant  can  recover.  In  the 
case  of  Vautrain  v.  St.  Louis,  L  M.  d  8.  B. 
Co,,  8  Mo.  App.  688,  78  Mo.  44,  the  defense 
was  that  the  settlement  and  receipts  were  ob- 
tained by  fraud  and,  although  plaintiff  had 
received  $200,  which  was  expressed  in  the 
receipt  to  be  in  full  satisfaction  of  his  de- 
mana  against  the  road  company,  the  court 
held  that,  as  It  was  not  shown  that  it  was 

Said  under  an  agreement  of  settlement  of  the 
amages,  he  was  not  bound  to  return  it ; 
clearly  intimating  that,  if  it  was  so  received, 
as  a  condition  precedent  to  his  recovery,  he 
must  return  it,  though  the  opinion  is  not 
very  distinct  on  the  point.  These  authorities 
are  all  predicated  on  the  theory  announced  in 
the  case  of  Chicago,  B.  L  &  P,  B,  Co,  v. 
Lewis,  supra,  that  when  a  settlement  and  re- 
lease are  obtained  by  fraud  it  is  absolutely 
void  as  to  all  the  parties  thereto,  and  the 
partv  suing  Is  not  bound  to  refund  the  money 
received  by  him  under  such  circumstances  be- 
fore bringing  his  suit ;  or  that  the  party  from 
whom  he  received  the  money  was  indebted  to 
him  in  a  still  larger  sum«  and  that  for  that 
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reason  he  had  the  right  to  ntain  the  moneys 
thus  received.  The  first  proposition  does  not 
seem  to  be  sustained  bv  either  reason  or  ao- 
thority.  as  contracts  of  settlement,  althooel^ 
fraudulently  obtained,  are  not  absolut^r 
void,  but  only  voidable.  Bast  Tennassee^  K. 
db  G.  B.  Co.  V.  Eayes,  88  Ga.  658 ;  Earns  Ins, 
Co.  €f  If&tD  York  V.  Howard^  111  Ind.  544 ; 
Qifuid  T.  Oayuga  County  Nat.  Barik^  86  N.  T. 
76. 

Ab  to  the  second  proposition,  the  rale  can 
have  no  application  in  this  case,  where  all 
liability  is  denied.     The  court  of  appeal»< 
(46  Mo.  App.  79),  in  its  approval  of  the  caao 
of  Chicago,  B,  L  dh  P.  B.  Ch.  v.  Lewis,  supra^ 
and  cases  which  announce  a  similar  doctrine, 
makes  no  distinction  between  cases  where  a- 
liability  is  admitted  and  were  all  liability 
is  denied,  although  such  distinction  really 
exists.    Dissenting  opinion  of  Biggs,  J,,  in 
this  case,  in  the  court  of  appeals ;  East  Ten- 
nessee, F.  d  G.  B.  Co,  V.  Bayes,  and  OouUt 
V.   Cayuga  County  Nat.  Bank,   supra;  Alex- 
ander V.  Grand  Ave,  B.  Co.  64  Mo.  App.  66. 

Some  of  the  authorities  which  announce  a. 
contrary  rule  with  respect  to  the  failure  of 
plaintiff  to  return  to   defendant  company 
whatever  he  had  received  of  value  from  it  by 
way  of  compromise,  and  for  the  release  of 
his  right  of  action,  and  to  rescind  the  con- 
tract, will  now  be  adverted  to.    The  case  of 
GotUd  V.  Cayuga  County  Nat.  Bank,  supra, 
was  an  action  brought  to  recover  damages  for 
the  alleged  breach  of  an  agreement  muie  by 
the   defendants  to  return  to  the  plaintif& 
thereon  certain  United  States  bonds  loaned  by 
him  to  the  bank.     The  defense  was  a  return 
of  the  bonds,  and  a  compromise  agreement, 
whereby  the  bank  agreed  to  pay  plaintiff, 
in  satisfaction  of  his  claim  against  it,   a. 
certain  sum  of  money,  which  plaintiff  ac- 
cepted.    To  this  answer  plaintiff  made  reply 
that  he  was  induced  to  enter  into  the  com* 

Sromise  agreement  by  fraud  of  defendants, 
[o  offer  to  return  the  money  was  made.    Earl, 
J.,  in  delivering  the  opinion  of  the  court* 
said:    ''The  compromise  agreement,  unless 
annulled,  is  an  absolute  bar  to  this  action. 
It  is  a  general  rule,  laid  down  in  the  text- 
books and  reported  cases,  that  a  party  who- 
seeks  to  rescind  a  contract  into  which  he  has- 
been  induced  to  enter  by  fraud  must  restore 
to  the  other  party  whatever  he  has  obtained 
by  virtue  of  the  contract.     Cobb  v.  Hatfield, 
4o  N.  Y.  633.     He  cannot  retain  anything  he- 
received  under  the  contract  and  yet  proceed 
in  disaffirmance  thereof. "    It  was  further  held 
in  that  case  that,  as  it  was  an  action  at  law 
upon  the  original  claim,  plaintiff  must  show 
that  he  rescinded  the  fraudulent  compromise 
prior  to  the  commencement  of  the  action ; 
and  that,  as  no  rescission  was  shown,  a  final 
determination  by  the  court  that  plaintiff  was 
entitled  to  more  than  the  sum  paid  was  no 
answer  to  the  objection.    It  was  also  held^ 
that  the  rule  is  different  where  the  com-' 
promise  was  of  an  undisputed  claim,   and 
that  the  ofFer  to  rescind  might  be  made  for 
the  fllrst  time  in  the  complaint.    That  Is  a 
leading  case,  and  one  of  tne  best- considered 
cases  anywhere  reported.    ''It  is  idle  to  say 
that   the   distinctions    between    legal   uA- 
equitable  actions  have  been  wiped  out  by 
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modem  practice.  It  is  true  tliat  all  actions 
must  be  communced  the  same  wa^;  that  in 
every  form  of  action  the  facts  constituting  the 
cause  of  action  or  defense  must  be  strictly 
stated;  tljat  fictions  in  pleadings  have  been 
abolished,  and  that  both  kinds  of  actions  are 
triable  in  the  same  courts.  But  the  distinc- 
tion between  legal  and  equitable  actions  is 
as  fundamental  us  that  between  act  ions  ex  con- 
tractu and  tx  delicto,  and  no  legislative  fiat 
can  wipe  it  out.  Beubens  v.  Joel,  18  N.  Y. 
488 ;  QouUt  v.  AsseUr,  >%  N.  Y.  225.  At  any 
rate,  the  difference  belwcen  an  action  to  re- 
scind a  contract  and  one  brought,  not  to 
rescind  it,  but  based  upon  the  theory  that  it 
had  already  been  rescinded,  is  as  broad  as  a 
gulf.  They  depend  opon different  principles, 
and  require  different  judgments."  Gould  v. 
Cayuga  County  Nat.  baiuc,  supra.  The  rule 
is  laid  down  in  Emm  v.  Qale,  17  N.  H.  573. 
43  Am.  Dec.  614,  as  follows:  *'If  one  has 
been  induced  to  make  a  contract  to  pay  money 
or  to  deliver  anything  by  such  means  that  he 
is  entitled  to  rescind  the  transaction,  he 
must,  in  order  to  do  so,  first  restore  the  other 
party  whatever  may  have  been  received  in 
exchange  for  the  money  or  other  things  he 
seeks  to  recover  back,  and  to  which  he  would 
become  entitled  as  his  own  property  im- 
mediately upon  the  rescission  of  the  act, 
-whose  proper  effect  would  have  been  to  vest 
in  the  other  party.  ^  The  reason  of  the  rule, 
as  stated  bv  Chief  Justice  Shaw  in  Thayer  v. 
Turner,  8  Met.  550,  is  that  ^'the  plaintiff,  as 
far  as  it  is  in  his  power,  shall  put  the  defend- 
ant  in  statu  quo,  by  restoring  and  revesting 
his  former  property  in  him,  without  putting 
Lim  to  an  action  to  recover  it  back,  before  he 
can  exercise  his  own  right  to  take  back  the 
propprty  sold,  or  bring  an  action  for  it." 
Kimhall  v.  Cunningham^  4  Mass.  602,  3  Am. 
Dec.  230.  In  the  case  of  Doane  v.  Lockwood, 
115  111.  490,  it  was  held  that,  when  the 
▼endor  had  received  any  valuable  considera- 
tion or  note  of  the  purchaser  upon  a  sale  of 
goods,  he  cannot  rescind  the  contract  for  fraud 
without  first  returning,  or  offering  to  return, 
the  consideration  received,  whatever  it  may 
be.  So  when  a  party  is  induced  to  sell  prop- 
erty upon  false  and  fraudulent  reoresenta- 
tions  as  to  amount  of  property,  and  to  take 
a  note  to  secure  the  payment  of  the  purchase 
price,  he  may  rescind  the  contract  by  offer- 
ing to  return  the  note ;  but  he  cannot  main- 
tain replevin  for  the  property  sold  until  he 
does  so.  JHoriarty  v.  Stojferan,  89  111.  528. 
If  anything  has  been  paid  by  the  purchaser, 
although  he  obtained  the  property  through 
fraud,  before  the  vendor  can  recover  it  he 
must  restore  whatever  value  he  received  to  the 
purchaser.  The  parties  should  be  put  in 
statu  quo  as  far  as  possible.  Stetens  v.  Hyde, 
32  Barb.  171 ;  McMicJiael  v.  Kiltner,  76  N.  Y. 
86 ;  Oraham  v.  Meyer,  99  N.  Y.  611 ;  Baird 
▼.  New  York,  96  N.  Y.  567 ;  Tisdale  v.  Buck- 
more,  33  Me.  461 :  Camplin  v.  Burton,  2  J.  J. 
Marsh.  216;  Oiff(/rd  v.  Carvill,  29  Cal.  589; 
Bhtes  V.  lifiynolds,  75  Mo.  563 ;  Bisbee  v.  Earn, 
47  Me.  543 ;  Bigelow,  Fr.  pp.  73,  74 ;  Kreuten 
▼.  Fitrly  Second  Street,  M,  dt  St.  N.  Ate.  R. 
Co.  38  K.  Y.  8.  R.  461. 

When  one  has  received  anything  of  value 
on  a  settlement  of  a  right  of  action,  and  exe- 
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cuted  a  release  thereof,  it  follows  inevitably 
that,    the  contract  of  settlement  not  being^ 
void,  it  constitutes  an  insuperable  barrier 
against  a  recovery  so  long  ns  it  is  not  re- 
scinded or  avoided  by  an  offer  to  return  the- 
consideration  paid  for  it.     It  wus,  in  prin- 
ciple, so  held  in  Home  Ins.  Co.  of  New  York 
V.  Howard,  111  Ind.  544.     It  was  there  de- 
cided ''that  it  did  not  alter  the  case  that  the- 
compromise  may  have  been  brouglit  about  by 
fraud  and  misrepresentation  of  the  defendant, 
or  that  in  the  end  it  was  found  that  a  sum 
largely  in  excess  of  the  amount  paid  to  settle 
the  disputed  liability  was  due  the  plaintiff." 
See  also  Brown  v.  Hartford  F.  Ins.  Co.  117 
Mass.  479.     In  Lee  v.  Lancashire  dt  Y.  K  Co, 
L.  R.  6  Ch.  App.  527,  the  plaintiff  was  in- 
jured bv  a  railway  accident,  and  sent  in  a. 
claim  for  £691.    The  defendant  paid  him 
£400,  and  took  a  receipt  acknowledging  that 
sum  to  be  in  full  discharge  of  his  claim.     Ho- 
afterwards  sued  the  company  to  recover  fur- 
ther compensation,  and  it  pleaded  that  tha> 
plaintiff  had  accepted  the  £400  in  full  satis- 
faction and  discharge  of  the  right  of  action. 
Plaintiff  then  filed  his  bill  to  restrain  ths^ 
company   from  relying  on  the  plea,    and, 
while  he  was  defeated  upon  another  ground. 
Lord  Justice  James  expressed  the  opinion  that, 
he  could  get  no  relief  in  that  court  on  the 
ground  of  mistake  in  giving  the  discharge, 
** except  on  the  terms  of   giving  back  the 
£400,   and  being  put  exactly  in  the  same 
position  as  he  was  in  when  the  transaction, 
was  accepted. "    In  the  case  of  East  Tennessee, 
V.  d  G.  R.   Co.  V.  Hayes,  83  Ga.  558,  the 
plaintiff  was  injured  by  a  railway  accident. 
The  defendant  pleaded  a  settlement  of  the 
claim,  and  ttie  payment  of  $100  to  plaintiff 
in  satisfaction  thereof.     Issue  was  taken  oa 
this  plea,  and  it  was  held  by  the  court  that 
plaintiff   could  not  successfully  reply  by 
showing  that  the  agreement  of  release  was 
obtained  by  defendant's  fraud,  without  also> 
showing  that  before  commencing  his  suit  he 
had  tendered  to  the  defendant  the  sum  re- 
ceived, with  demand  of  return  of  what  de- 
fendant had  received  from  him  ;  thus  rescind- 
ing the  settlement.     Bigelow,   Fr.    73,   74;. 
Beach,  Mod.  Ea.  Jur.  g  552;  dissenting  opin* 
ion  of  Biggs,  J.,  St.  Louis  court  of  appeals, 
in  this  case ;  Alexander  v.  G'.nnd  Ave.  R.  Co. 
54  Mo.  App.  70.    The  same  rule  has  been  an- 
nounced by  the  St.  Louis  court  of  appeals  in. 
the  case  of  Cahn  v.  Reid,  18  Mo.  App.  115 ;. 
and  by  this  court  in  the  cAses  of  Jairett  v. 
Morton,  44  Mo.  275 ;  Hart  v.  Handlin,  43  Mo. 
171 ;  and  in  Bstes  v.  Reynolds,  75  Mo.   568. 
The  rule  is,  in  actions  of  trover  or  replevin 
to  recover  property  parted  with,  and  all  ac- 
tions based  solely  upon  the  original  relations, 
between  the  parties,  the  plaintiff  must  show 
that  he  rescinded  the  fraudulent  contract  be* 
fore  the  commencement  of  the  action,  by  re- 
turning or  offering  to  return  to  the  party  from 
whom  It  was  received  whatever  of  value  was. 
received  for  the  release ;  in  other  words,  that 
he  had  a  cause  of  action  when  he  commenced 
his  action.     Gould  v.    Cayuga  County  Nat. 
Bank,  supra,  and  authorities  cited.    It  is  also* 
held  that,  in  case  fi^here  a  vendor  upon  a  sale 
induced  by  fraud  has  taken  the  vendee's  note, 
he  may  repudiate  the  contract,  and  bring  hia 
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«ait  to  recover  the  propertysold  without  first 
surrendering  the  note.  Thurston  y.  BlaU' 
thard,  22  Pick.  18,  88  Am.  Dec  700 ;  NichoU 
T.  Michael,  28  N.  Y.  264,  80  Am.  Dec.  259. 
The  reason  is :  **  As  between  the  parties  the 
note  is  not  property,  but  a  mere  promise  to 
pay,  which  is  avoided  by  the  rescission  of  the 
•contract.  It  is  of  no  value  to  the  vendee,  and 
needs  to  be  surrendered  to  him  at  the  trial 
merely  because  it  might  otherwise  be  used  to 
his  detriment. "  CfoiUd  y.  Cayvga  County  If  at. 
Bankf  supra. 

It  will  thus  be  seen  that  the  authorities  are 
almost  unanimous  in  holding  that,  where 
money  or  other  valuable  thing  is  paid  on  a 
settlement  to  obtain  a  release  of  any  right  of 
action,  before  the  person  to  whom  it  is  paid, 
-and  who  has  the  right  of  action,  can  recover 
it,  he  must  return  or  offer  to  return  whatever 
he  has  received,  if  of  any  value ;  and  this  he 
must  do  although  the  settlement  or  release 
was  obtained  by  fraud.  And  it  is  also  mani- 
fest from  the  decided  weight  of  authority 
that  the  offer  to  return  whatever  of  value  has 
been  received  as  a  consideration  for  the  settle- 
ment or  release  must  be  made  before  or  at  the 
time  the  suit  is  brought,  and  the  contract  or 
agreement,  in  so  far  as  it  lies  in  the  power 
of  the  party  desiring  to  do  so,  rescinded. 
This  question  has  never  been  directly  passed 
upon  by  the -appellate  courts  of  this  state  in 
a  case  where  the  action  was  for  personal  in- 
juries, except  in  two  cases, — ^the  case  at  bar, 
in  which  the  St.  Louis  court  of  appeals,  by 
a  majority  opinion,  held  that,  as  the  plaintiff 
had  been  induced  by  fraud  or  undue  influence 
to  release  his  right  of  action,  he  mieht  sue 
upon  such  right  of  action  without  nrst  ob- 
taining the  annulment  of  the  release  by  suit 
in  equity ;  and,  as  such  release  was  pleaded 
as  a  defense  to  the  action,  he  might,  in  his 
reply,  set  up  the  fraud  or  undue  influence  In 
avoidance  of  it.  Biggs,  </.,  dissented  from 
this  decision.  In  the  case  of  Alexander  v. 
Grand  Ave,  B,  Oo.  the  ruling  was  directly  to 
the  contrary,  and  in  that  case  it  was  held 
that,  where  fraud  is  alleged  to  have  been 
practiced  upon  a  party  in  the  compromise 
settlement  of  a  claim  for  damages  at  which  a 
money  consideration  passed,  a  return  or  offer 
to  return  the  latter  is  a  prerequisite  to  the 
right  to  annul  the  contract  of  settlement,  and 
to  sue  upon  the  original  cause.  While  it  is 
true  that  in  the  case  of  Mateer  v.  Missouri 
Pae,  R,  Oo. ,  105  Mo.  851,  the  answer  pleaded 
a  settlement  of  plaintiff  *s  right  of  action,  and 
the  payment  of  a  money  consideration  for  the 
release,  the  question  now  under  consideration 
was  not  passed  upon  or  adverted  to,  so  that 
<iase  cannot  be  considered  as  an  authority  on 
this  question.  In  this  state,  the  question  as 
to  whether  the  plaintiff,  before  suing  or  at  the 
time  thereof,  under  the  circumstances  dis- 
closed by  the  evidence,  must  have  placed  Uie 
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defendant  in  statu  quo  by  returning  or  offer- 
ing to  return  to  it  everything  of  value  re- 
ceived by  him  in  consideration  for  the  release, 
is  an  open  one,  the  nearest  approach  to  an 
adjudication  upon  that  question  by  this  court 
being  the  case  of  Blair  v.  Chicago  db  A.  R, 
Co,  89  Mo.  384,  wherein  it  was  held  that  the 
plaintiff,  who,  as  she  alleged  in  her  petition, 
had  by  fraud  been  induct  to  compromise  a 
right  of  action  that  she  had  against  the  de- 
fendant therein  for  damages,  might  include 
in  the  same  petition  two  counts, — one  to  set 
aside  the  settlement  for  fraud,  offering  to 
return  the  money  received  by  her  on  the  set- 
tlement ;  and  the  other  an  action  on  the  case 
for  damages.  That  this  is  the  proper  practice 
seems  clear.  A  proceeding  to  set  aside  a  set- 
tlement or  release  obtained  by  fraud  should 
be  b V  a  proceeding  in  equity,  and  should  be 
tried  by  the  court.  Moreover,  in  a  case  like 
this,  the  evidence  should  be  clear  and  satis- 
factory, ''such  as  will  preponderate  over  pre- 
sumption or  evidence  on  the  other  side. "  It 
must  be  clearly  and  distinctly  proven. 
Bump,  Fr.  p.  567.  By  proceeding  in  this 
wav,  the  burden  of  proof  rests  on  the  plain- 
tifif  to  establish  the  fraud ;  while  in  an  action 
at  law,  when  fraud  is  set  up  as  a  defense  in 
obtaining  the  release,  the  case  is  triable  be- 
fore a  jury,  and  a  preponderance  of  evidence 
is  only  required  in  order  to  set  aside  the  set- 
tlement, l^ot  only  this,  but  when  the  pro- 
ceeding is,  in  the  first  place,  to  set  aside  the 
settlement  and  release,  an  opportunity  is 
offered  for  a  fair  trial  of  the  questions  relat- 
ing to  the  bona  fides  of  the  settlement  and 
release,  disconnected  from  the  hearing  of  any 
facts  relating  to  the  main  facts  at  issue  in  the 
case.  This  is  but  fair  and  equitable.  The 
plaintiff  should  have  embraced  in  his  peti- 
tion, in  connection  with  the  count  for  dam- 
ages, a  separate  count  to  set  aside  the  settle- 
ment and  release,  and  with  an  offer  to  refund 
to  defendant  everything  of  value  received 
from  it  in  consideration  of  such  settlement 
and  release,  as  was  done  in  the  case  of  Blair 
V.  Ghica^  dt  A,  R,  Co.  supra. 

The  question  of  tender  was  argued  both 
orally  and  in  elaborate  briefs,  both  in  divis- 
ion and  in  banc,  and  no  suggestion  was  made 
that  the  question  was  not  properly  for  de- 
cision, and  it  was  only  discovered  since  Uie 
first  submission  that  it  was  not  saved  in  the 
circuit  court.  For  this  reason  we  considered 
it  in  division  No.  2,  and,  as  this  opinion  ex- 
presses our  views,  we  will  not  rewrite  the 
opinion  filed  in  division  No.  2,  but  we  hold 
that  the  release  can  only  be  set  aside  in  a 
court  of  equity,  and  therefore  dissent  from 
the  view  taken  by  a  majority  of  the  court  on 
that  question. 

Gantt,  P.  J.,  and  Sherwood»  «/•»  ooncor 
in  this  opinion. 
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!•  Sending  a  draft  to  a  iMUik  Ibr  eol- 
lectlon  with  Instmctioiui  to  remit  in 
New  York  exchange  to  equlvaleot  to  an 
agreement  that  the  money  ooUeoted  may  be  used 
by  the  collectjnflr  bank,  and  precludes  the  claim 
that  such  proceeds  are  held  in  trust,  where  the 
bank  fails  before  it  has  paid  the  collection. 

3.  Payment  to  an  assignee  of  an  in- 
solvent bank  of  over-drafts  allowed  by 
the  bank  on  which  it  had  canceled  drafts  held 
by  it  for  collection,  cannot  be  regarded  as  pay- 
ments to  the  assifirnee  of  such  canceled  drafts  so 
as  to  Rive  the  sender  of  them  a  rlffht  to  such 
proceeds  as  a  trust  fund. 

3.   A  eiieek  by  <me  bank  upon'another, 

sent  in  payment  of  the  ooliectlon  of  a  draft,  is 
not  an  equitable  assif^nment  of  any  portion  of  a 
general  deposit  on  which  it  is  drawn. 

(January  17, 189D 

CROSS-APPEALS  from  the  Chancery  Court 
for  Maury  County  in  a  proceeding  by  the 
Trustee  of  the  Bank  of  Columbia  to  settle  the 
afTalrs  of  the  trust,  the  Trustee  appealing  from 
so  ranch  of  the  decree  as  recognized  a  priority 
•of  J.  W.  Manier  &  Co.  upon  the  assets  in  bis 
hands,  and  Manier  A  Co.  appealing  from  so 
much  of  the  decree  as  refused  to  recognize  a 
priority  as  to  other  portions  of  their  claim. 
Affirmed  on  defendanti^  appeal,  and  reverted  on 
complainant* 9  appeal. 

The  facts  are  stated  in  the  opinion. 

Meters.  Sam  Holdings  E.  H.  Hatcher^ 
«sd  George  T.  Hughes  for  complainant. 

Mr.  J.  G.  McReynolds,  for  defendant: 

Where  paper  is  sent  to  a  bank  indorsed,  **for 
collection,"  with  instructions  to  remit  the  pro- 
-ceeds,  the  bank  holds  said  paper  as  the  agent  or 
trustee  for  sender,  and  such  funds  as  it  collects 
on  same  are  trust  funds  held  by  it  for  the 
render. 

Commercial  Nat.  Bank  of  Pennsylvania  y. 
Armstrong,  148  U.  8.  60,  87  L.  ed.  868;  Na- 
tional Butchers  dt  Drcmers  Bank  v.  Rulbell^  7 
Ii.  R  A.  862, 117  N.  T.  884;  Blaine  ▼.  Bourne, 
11  R.  L  119,  28  Am.  Rep.  429;  City  Bank  of 
Sherman  v.  Weiss,  67  Tex.  881,  60  Am.  Rep. 
-29;  Manufaetwrers  Nat,  Bank  €f  Boston  v. 
Continental  Bank  of  8t.  Louis,  2  L.  R  A.  699, 
148  Mass.  558;  Ryan  ▼.  Paine,  66  Miss.  67S; 
Rinney  ▼.  Paine,  68  Miss.  258. 

As  the  bank  in  this  case  held  the  collections 
«8  agent  or  trustee  charged  with  the  duty  to 
•collect  them  by  receiving  money  therefor, 
-which,  if  received,  would  have  been  a  trust 
fund,  and  an  it  received  therefor  not  money 
but  improperly  an  overdraft  or  debt  against  the 
^Jrawers  and  maker,  the  owners  of  the  collec- 

NOTB.— As  to  the  'effect  of  the  Insolvency  of  a 
tMink  to  which  commercial  paper  has  been  sent 
-for  collection,  see  note  to  Natiooal  Butchers  ft 
Drovers  Bank  v.  Hubbell  (N.  Y.)  7  L.  U.  A.  868. 
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tion  can  claim  these  overdrafts  or  debts  te  the 
hands  of  the  assignee. 

Ryan  y.  Paine,  and  Kinney  y.  Paine,  supra; 
MeLeod  y.  Ecans,  66  Wis.  401,  57  Am.  Rep. 
287;  Davenport  Plow  Co.  y.  Lamp,  80  Iowa, 
722;  First  Nat.  Bank  of  Central  City  v.  Hum- 
mel, 8  L.  R  A.  788, 14  Colo.  259;  Englar  y. 
Offatt,  70  Md.  78;  Central  Nat.  Bank  <yr Balti- 
more V.  Connecticut  Mut.  L.  Ins.  Co.  104  U.  8. 
54,  26  L.  ed.  698;  Continental  Nat.  Bank  of 
New  York  y.  Weems,  69  Tex.  489;  Borc/ies  y. 
Morgan,  5  Cent.  L.  J.  p.  58;  Perry,  Tr.  §  447. 

If  these  overdrafts  made  to  pay  the  collec- 
tions owned  by  Manier  &  Co.  were  paid  to  the 
assignee,  it  amounted  in  a  court  of  equity  to  a 
payment  of  the  collections  themselves  to  him. 

In  Tennessee  a  check  drawn  against  funds 
as  between  voluntary  asssignee  of  drawer  and 
the  holder,  is  an  equitable  assignment  pro  tanto 
of  the  fund. 

Morse,  Banks  ft  Banking,  §g  491  et  seq.; 

Code,Tenn.  (58)  §  1959,  MiTliken  &  Vertress, 

2716;  Springfidd  v.  Oreen,  7  Baxt.  302;  School- 

field  V.  Moon,  9  Heisk.  173;  Planters  Bank  of 

Tennessee  v.  MerriU,  7  Heisk.  193. 

Assignee  under  a  voluntary  assignment  oc- 
cupies the  shoes  of  assignor. 

Nashville  Trust  Co.  v.  Fourth  Nat  Bank  of 
Nashville,  15  L.  R  A.  710,  91  Tenn.  845. 

Drawing  and  delivering  a  check  when  no 
funds  to  meet  it  is  a  fraud.  So  also  it  is  to 
withdraw  funds  against  which  a  check  has 
been  drawn 

Morse,  Banks  &  Banking,  gg  859. 587;  Pease 
y.  Landauer,  68  Wis.  20,  58  Am.  Rep.  247. 

A  check  is  an  equitable  assignment  pro  tanto 
of  the  fund  drawn  againyt. 

First  Nat.  Bank  of  Cincinnati  v.  Coates,  8 
Fed.  Rep.  540;  German  Bav,  Inst.  y.  Adae,  Id. 
106;  Pease  y.  Landauer,  supra, 

McAIister,  J.,  delivered  the  opinion  of 
the  court: 

The  question  presented  in  this  record, 
stated  in  general  terms,  is  whether  the  holder 
of  two  certain  checks,  drawn  by  the  Bank  of 
Columbia  prior  to  making  a  general  assign- 
ment, is  entitled  to  payment  in  full  out  of 
certain  funds  in  the  hands  of  the  assignee  of 
said  bank,  or  whether  said  check  holder  is 
merely  a  general  creditor  of  said  bank,  and, 
as  such,  only  entitled  to  a  ratable  share  in 
the  distribution  of  its  assets.  It  appears  from 
the  record  that  on  the  17th  October,  1891,  the 
Bank  of  Columbia  made  a  general  assignment 
for  the  benefit  of  its  creditors.  The  trustee 
named  in  the  deed  having  declined  to  serve, 
A.  N.  Akin  was  duly  appointed,  and  has  been 
administering  the  trust.  The  present  bill 
was  filed  bv  the  trustee  against  the  creditors 
of  said  bans  for  the  settlement  of  all  matters 
growinff  out  of  said  trust,  and  for  the  ad- 
judication of  all  questions  of  priorities. 

The  defendants  J.  W.  Mainer  &  Co.  are 
merchants,  doins  business  in  Nashville,  and 
on  about  SepteDaW  29,  1891,  inclosed  to  the 
Bank  of  Columbia  a  draft  on  Massey  &  Son, 
of  Lipscomb,  Tenn.,  for  the  sum  of  $187.20, 
drawn  by  Manier  &  Co.  to  their  own  order, 
and  indorsed  by  said  firm  to  the  Bank  of  Co- 


See  also  31  L.  R.  A.  653. 
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lumbia  for  collection.    Massey  &  Sod,  the 
drawees  of  said  draft,  on  tlie  15th  of  October, 
1891,  gave  their  check  on  the  Bank  of  Colum- 
bia in  payment  of  said  draft,  which  overdrew 
their  account  in  said  bank  in  the  sum  of 
$102.12.    It  appears  that  Massey  &  Son  had 
to  their  credit  in  said  bank,  at  the  time  of 
drawing  the  check,  the  sum  of  $85.    The 
draft  was  canceled  by  the  bank,  and  delivered 
up  to  Massey  &  Son.    Manier  &  Co.,  in  their 
letter  inclosing  the  draft  for  collection,  had 
directed  the  bank  to  remit  the  proceeds  in 
I^ew  York  exchange.    On  the  16th  October, 
1891,  the  Bank  of  Columbia  sent  to  Manier 
A  Co.  its  check  on  the  Merchants*  National 
Bank  of  Louisville,  covering  proceeds  of 
draft  on  Massey  &  Son.    Manier  <&  Co.  re- 
ceived said  check  October  17U),  and  immedi- 
ately telegraphed  to  the  Merchants*  National 
Bank  of  Louisville  to  know  if  this  check 
would  be  paid,  and  were  informed  that  it 
would  not  be  paid.     It  appears  that  on  the 
same  day  the  Bank  of  Columbia  made  a  gen- 
eral assignment  for  the  benefit  of  its  creditors. 
Manier  &  Co.  on  same  day  returned  this  check 
to  Bank  of  Columbia,  informing  its  cashier 
they  would  claim  payment  in  full  out  of  the 
assets  of  said  trust.    It  further  appears  that 
at  the  time  Manier  &  Co.  received  the  draft 
on  the  Merchants*  National  Bank  of  Louis 
Tille,  Ey. ,  there  was  to  the  credit  of  the  Bank 
of  Columbia  in  said  Louisville  bank  some- 
thing over  $2, 250.     All  drafts  drawn  on  the 
Louisville  bank  by  the  Bank  of  Columbia 
subsequent  to  October  14,  1891,  were  refused 
payment  when  presented.     Some  time  after 
the  assigumeiit,  the  Merchants*  National  Bank 
of  Louisville,  with  the  assent  of  the  trustee 
of  the  Buuk  of  Columbia  but  without  the 
knowledge  of  Manier  &  Co.,  paid  out  of  the 
funds  to  the  credit  of  the  Bank  of  Columbia 
•uch  drafts  as  bad  been  presented  to  it,  in 
the  order  of  presentation,  until  the  whole 
fund  was  exhausted.    The  telegram  sent  by 
Manier  &  Co.   to  the  Merchants'  National 
Bank  was  received,  and  payment  of  their 
check  refused,    before  the  presentation    of 
money  of  the  drafts  which  were  afterwards 

Said.  No  offer  has  been  made  to  pay  the  draft 
eld  by  Manier  A  Co.,  and  there  are  now  no 
funds  with  which  to  pay  it  to  the  credit  of 
the  Bank  of  Columbia  in  the  Louisville 
bank.  It  further  appears  that,  after  tiie  af- 
fairs of  the  Bank  of  Columbia  went  into  the 
hands  of  the  assignee,  Massey  A  Co.  paid 
their  overdraft,  amounting  to  $102.12,  in  full 
to  said  assignee.  This  is  a  full  statement  of 
facts  appearing  in  the  record  with  respect  to 
the  check  on  the  Merchants'  National  Bank  of 
Louisville  given  by  the  Bank  of  Columbin  to 
Manier  &  Co.  for  the  proceeds  of  their  draft 
on  Massey  &  Son. 

The  other  claim  of  Manier  &  Oo.  is  based 
upon  the  following  statement  of  agreed  facts : 
It  appears  that  on  or  about  September  8,  1891, 
Manier,  A  Co.  inclosed  to  the  Bank  of  Co- 
lumbia, for  collection,  the  note  of  W.  K. 
Stephens,  dated  July  8,  1891,  payable  to  the 
order  of  Manier  &  Co.,  and  due  October  Ist 
thereafter,  for  the  sum  of  $195  95.  The  bank 
was  directed  to  remit  theprocceds  of  the  note 
to  Manier  &  Co.  in  New  York  exchange.  On 
the  18th  of  October,  1891,  W.  E.  Stephens,  the 
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maker  of  this  note,  paid  It  by  an  overdimfl. 
on  the  Bank  of  Columbia.    At  the  time  hi» 
check  was  given,  the  account  of  Stephens  waft- 
overdrawn  in  the  sum  of  $1,100,  and  had  re- 
mained overdrawn  since  May  81,  1891.    Oa 
the  18th  October,  1891,  the  Bank  of  ColumbU 
sent  to  Manier  ft  Co.  their  check  on  the  Im- 
porters* &  Traders*  National  Bank  of  New 
York  for  the  sum  of  $195.45,  with  the  advice 
that  it  was  given  for  the  amount  collected  on 
the  Stephens  note.    This  check  was  received 
in  due  course  of  mail  by  Manier  &  Co.,  and 
at  once  forwarded  by  them  to  New  York,  and 
oresented  for  payment.     Payment  was  re- 
fused, and  thereupon  the  check  was  protested 
and  all  proper  notices  given.     Manier  A  Ca 
immediately  notified  the  trustee  for  the  Bank 
of  Columbia,  and  made  claim  on  him  for  the^ 
full  amount  of  the  check.    As  already  stated 
in  connection  with  the  Massey  &  Son  drait, 
the  Bank  of  Columbia,  on  the  17th  of  Oc- 
tober, 1891,  made  a  general  assignment  for 
the  benefit  of  its  creditors.    It  further  ap- 
pears that,  when  the  check  was  presented  to 
the  Importers*  &  Traders'  National  Bank  of 
New  York,  there  was  to  the  credit  of  the 
Bank  of  Columbia  In  the  New  York  bank 
sufficient  funds  to  meet  it.     Subsequent  to- 
the  presentation  of  defendants*  check,   the 
Importers*  A  Traders*  National  Bank  paid  to- 
the  trustee  of  the  Bank  of  Columbia  the  bal- 
ance to  the  credit  of  said  bank,  and  this 
amount  the  trustee  now  holds,  as  a  separate 
fund,  subject  to  the  orders  of  the  court  in 
this  case.    It  should  be  stated  that,  after  the 
affairs  of  the  bank  went  into  the  hands  of  the 
assignee,  it  was  ascertained  that  Stephens* 
account  was  overdrawn  on  October  16tb  (the 
last  day  the  bank  transacted  business)  in  the- 
sum  of  $1,400,  and  that  it  had  been  over- 
drawn more  than  $800  since  July  81,  1891. 
The  assignee,    acting   upon    the  advice  of 
counsel,  afterwards  compromised  and  settled 
Stephens*    overdraft,    realizing    something 
more  than  50  per  cent  of  same  which  went  into 
the  trust  fund. 

Upon  the  foref^oing  facts,  the  chancellor  de- 
creed, viz.  :  First.  That  Manier  A  Co.  had 
the  right  to  repudiate  the  check  on  Louisville 
given  by  the  Bank  of  Columbia  in  payment 
of  the  Massey  A  Son  draft,  in  violation  of 
instructions  to  send  New  York  exchange. 
Second.  That  in  respect  to  the  amount  of 
Massey  A  Son's  overdraft  on  the  Bank  of  Co- 
lumbia, to  wit,  the  sum  of  $102.12,  which 
was  made  by  paying  to  the  said  bank  the- 
draft  of  Manier  A  Co.  on  Massey  A  Son,  and 
which  was  collected  by  the  trustee  of  said 
bank  after  its  failure,  as  to  this  amount^ 
Manier  A  Co.  were  entitled  to  be  paid  in 
full,  and  in  preference  to  the  general  cred- 
itors of  said  bank.  Third.  But  as  to  the  sum 
of  $85,  which  Massey  A  Son  had  on  deposit 
when  they  gave  their  check  to  the  bank  for 
the  draft  of  Manier  A  Co.,  and  which,  there- 
fore, the  bank  actually  received  before  its 
failure,  as  to  this  amount  Manier  A  Co.  were 
not  entitled  to  be  paid  in  full  in  preference 
to  the  general  creditors  of  said  bank,  bat. 
were  only  entitled  to  receive  their  fftv  rata. 
Fourth.  That,  as  to  the  Stephens  ool lection^ 
Manier  A  Co.  accepted  the  check  on  the  Im- 
porters* A  Traders^  National  Bank  la  paj*- 
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-meDt  of  said  ool  lection,  bot  tbat  said  check 
-was  not  an  equitable  aflsiffrnnent  pro  tanto  of 
the  funds  of  the  Bank  of  Columbia  in  the 
bands  of  the  New  York  bank,  and  which 
afterwards  came  into  the  hands  of  the  trustee 
•of  the  Bank  of  Columbia ;  and  that,  therefore, 
Manier  &  Co.  were  only  general  creditors  of 
said  Bank  of  Columbia,  and,  as  such,  were 
only-  entitled  to  receive  their  pro  rata  upon 
said  note.  From  so  much  of  said  decree  as 
adjudges  that  Manier  A  Co.  are  entitled  to 
be  paid  in  full  the  sum  of  11102.12,  in  pref- 
erence to  the  general  creditors  of  the  Bank  of 
<)olumbia,  thecomolainant,  A.  N.  Akin,  ap- 
pealed, and  has  assigned  errors.  The  defend- 
ants Manier  A  Co.  have  appealed  from  so 
•much  of  said  decree  as  adjudges  that  they  are 
•only  entitled  to  receive  their  pro  rata  upon 
the  chock  of  the  Bank  of  Columbia  on  the 
Importers'  A  Traders*  Bank  of  New  York, 
given  in  payment  of  the  Stephens  note. 

It  is  assigned  as  error  bv  counsel  for  A.  N. 
Akin,  trustee.  Uiat  the  chancellor  adjudged 
that  Manier  &  Co.  were  entitled  to  be  paid  in 
full,  ia  preference  to  the  general  creditors, 
the  amount  of  Massey  &  Son's  overdraft, 
which  was  collected  by  the  trustee.  It  is  in- 
sisted on  behalf  of  the  trustee  that  although 
indorsements  for  collection  vest  no  title  to  the 
4raft  in  the  bank,  and.  if  the  draft  is  col- 
lected by  the  trustee  of  the  bank  after  its 
failure,  the  law  imposes  a  trust  upon  the  pro- 
ceeds in  favor  of  the  owner,  yet,  if  the  draft 
is  collected  by  the  bank  before  its  failure, 
-and  while  it  is  a  going  concern,  and  the  trans- 
action of  payment  is  complete  between  the 
hank  and  the  drawee,  then  the  relation  of  the 
bank  to  the  owner  of  the  draft  is  that  of 
debtor  and  creditor,  and  there  is  no  trust  in 
favor  of  the  owner,  and  he  has  no  preferred 
lien  upon  the  assets  of  the  bank  in  the  hands 
of  the  assignee,  but  can  only  take  his  pro  rata 
share  in  the  distribution  of  the  assets.  On  the 
other  hand,  it  is  insisted  on  behalf  of  Manier 
•^  Co.  that  when  paper  is  sent  to  a  bank  in- 
dorsed for  collection,  with  instructions  to 
remit  the  proceeds,  the  bank  holds  said  paper 
as  the  aeent  or  trustee  for  sender,  and  funds 
collected  on  same  are  trust  funds,  held  by  it 
for  sender ;  that  the  bank  in  this  case  held 
the  collections  as  agent  or  trustee,  charged 
with  the  duty  to  collect  them  in  money, 
which,  if  received,  would  have  been  a  trust 
fund ;  but,  as  the  bank  improperly  received 
an  overdraft  or  debt  against  the  maker,  the 
owners  of  the  collection  can  claim  these  over- 
-drafts  or  debts  in  the  hands  of  the  assignee. 
Defendants  Manier  &  Co.  further  insist  that 
if  these  overdrafts,  made  to  pay  their  drafts, 
were  afterwards  paid  to  the  assignee,  it 
amounted  in  a  court  of  eouity  to  a  payment 
of  the  collections  themselves.  The  general 
rale  on  this  subject  is  that  an  indorsement  for 
-collection  vests  no  title  to  the  paper  in  the 
bank,  and,  if  the  paper  passes  into  the  hands 
of  the  assignee  after  insolvencv,  the  owner 
mav  recover  it  specifically,  or,  if  the  assignee 
collects  the  paper,  the  owner  may  recover  the 
proceeds ;  but,  if  the  bank  makes  the  collec- 
tion before  the  assignment,  it  simply  be- 
comes an  ordinary  contract  debtor  of  the 
owner,  and  he  cannot  impress  any  trust  upon 
-he  proceeds.     I  Morse,  Banks  &  Banking, 
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^  948.  Of  course,  thete  may  be  special  facta 
in  a  case  which  will  take  it  out  of  the  or- 
dinary rule,  and  create  a  trust  on  the  funds 
collected.  Such  special  facts  were  found  in 
the  case  of  Continental  Nat,  Bank  of  New  York 
V.  Weeme,  69  Tex.  489,  cited  by  counsel  for 
defendant.  In  this  case  the  agreement  be- 
tween the  two  banks  in  reference  to  the  pro- 
ceeds was  that  ''they  should  be  preservea  bj 
said  bonk  as  the  property  of  the  complainant, 
and  returned  to  It  as  such."  The  court 
thought  these  special  facts  si*ttled  the  quea- 
tion  of  trust  in  favor  of  the  complainant ;  but 
the  rule  undoubtedly  is  that  unless  there  is 
some  agreement  or  course  of  dealing  whereby 
the  funds  are  to  be  held  separate,  and  tha 
identical  proceeds  remitted,  the  owner  of  the 
drafts  stands  upon  no  higher  Rround  than  the 
other  creditors  of  the  bank  in  a  case  where 
the  bank  collects  the  draft  prior  to  making  a 

f:eneral  assignment.  U  will  be  noticed  that 
n  this  case  Manier  ft  Co.  directed  the  bank 
to  send  New  York  exchange ;  that  is  to  say, 
Manier  &  Co.  directed  the  Bank  of  Columbia 
to  send  them  its  check  on  New  York  in  pay 
ment  of  the  proceeds  of  Collection.  As  stated 
by  counsel :  *'This  is  the  determining  fact 
in  the  record.  It  was  virtually  an  express 
direction  not  to  send  the  identical  moneys 
collected,  nor  to  hold  them  separate  for 
Manier  ft  Co. ,  but  was  equivalent  to  an  agree- 
ment that  the  bank  might  use  the  money 
collected,  and  pay  Manier  ft  Co.  by  its  check 
on  New  York.  Any  agreement  or  understand- 
ing or  course  of  dealing  whereby  the  bank  is 
to  use  the  identical  moneys  collected,  and 
substitute  its  own  obligation  in  its  stead, 
destroys  all  idea  of  a  trust. " 

It  is  argued,  however,  that  the  overdrafts 
made  by  the  drawees  on  the  Bank  of  Columbia  - 
to  pay  their  drafts  due  to  Manier  ft  Co.  were 
afterwards  paid  to  the  assignee,  and  such 
payment  amounted  in  a  court  of  equity  to  a 
payment  of  the  drafts  themselves  to  the  as- 
signee. This  view  of  the  case  cannot  be 
maintained.  The  transaction  between  the 
bank  and  Massey  ft  Son  and  W.  E.  Stephens, 
the  drawees  of  the  drafts,  was  a  completed 
transaction.  Massey  ft  Son  and  Stephens  gave 
their  checks  on  the  Bank  of  Columbia  for  the 
amount  of  the  drafts  drawn  against  them, 
respectively,  and  the  drafts  were  canceled  and 
delivered  up  to  the  drawees.  The  fact  that 
the  bank  allowed  the  drawees  to  overdraw 
their  accounts  does  not  alTccn;  the  question  of 
payment.  In  his  work  on  Commercial  Paper, 
Mr.  Randolph  says :  **  If  the  holder  of  a  bill 
directs  that  it  be  paid  to  a  certain  banker, 
procuring  credit  with  such  banker  will 
amount  to  a  payment  of  the  bill.  So,  if  the 
amount  of  a  note  is  credited  to  a  bank  hold- 
ing it  for  collection  (according  to  the  custom 
of  dealings  between  the  banks),  it  will  be  a 
payment,  although  the  bank  making  the  note 
and  giving  the  credit  failed  on  the  day  it  was 
so  credited."  8  Randolph,  Com.  Paper, 
gg  1895-1456.  The  doctrine  has  been  ex- 
tended, and  collecting  banks  have  been  re- 
cognized as  authorized  to  receive  their  own 
certificates  of  deposit  in  payment,  and  the 
debtor  is  discharged,  even  though  the  bank 
fails  before  remitting.  See  Howard  v.  TFol- 
k&r,  92  Tenn.  456. 
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The  next  question  presented  is  in  respect 
to  the  check  given  by  the  bank  of  Columbia 
on  the  Importers'  &  Traders'  National  Bank 
of  New  York  in  payment  of  the  Stephens 
note.  It  is  insisted  by  counsel  for  Manier  & 
Co.  that  they  are  entitled  to  be  paid  in  full, 
for  the  reason  that  this  check  was  an  equitable 
assignment  ^(7  ^anto  of  the  funds  of  tneBank 
of  Columbia  in  the  bands  of  the  New  York 
bank,  and  that,  the  New  York  Bank  having 
refused  to  pay  the  check,  and  having  returned 
the  funds  in  its  hands  to  the  trustee  of  the 
bank  of  Columbia,  defendants  are  entitled  to 
the  payment  of  their  check  in  full.  It  is  in- 
sisted that  the  assignee  for  the  benefit  of  cre- 
ditors takes  the  property  and  choscs  in  action 
of  his  assignor,  not  as  a  purchaser  for  value, 
but  as  a  volunteer,  and  therefore  subject  to 
all  the  defenses  and  equities  against  them  in 
the  hands  of  the  assif^nor,  and  not  only  so, 
but  that  he  holds  as  the  representative  of  the 
assignor  and  his  estate.  This  principle  is 
well  settled,  and  will  not  be  further  noticed. 
Ifcuhmlle  Trust  Co.  v.  Fourth  Nat.  Bank  of 
NaslmUt,  91  Tenn.  338,  15  L.  R.  A.  710.  The 
other  question,  however,  in  respect  to  equit 
able  assignments,  is  involved  in  much  con- 
flict of  authority.  Mr.  Morse,  in  his  work 
on  Banks  and  Banking  (vol.  3,  §  493) ,  form- 
ulates the  question  thus:  *'Is  a  check  an 
equitable  assignment  between  the  drawee  and 
a  bona  fide  holder  for  value,  so  that  the  latter 
will  be  preferred  over  general  creditors  of  the 
drawer  in  case  of  his  insolvency  before  the 
check  is  cashed?"  The  author  answers  the 
question  by  stating  that  the  most  numerous 
body  of  decisions  sustains  the  view  that  a 
check  is  neither  a  legal  nor  an  equitable  as- 
signment as  between  drawer  and  payee,  nor  a 
sufficient  foundation  for  any  action  by  the 
holder  against  the  bank.  The  author  qualifies 
the  statement  with  the  remark  that  there  may 
•zist  special  facts  giving  an  equation  of  easy 
solution,  as  if  the  check  is  drawn  on  a  de- 
signated fund,  or  is  accepted  by  the  bank,  or 
if  the  bank  char^res  the  amount  to  the  drawer, 
or  settles  with  him  on  the  basis  of  allowing 
for  the  check.  In  these  and  other  instances, 
the  author  states,  there  is  no  doubt  the  bank 
can  be  held  in  an  action  by  the  holder. 
Counsel  for  Manier  «&  Co.  cite  several  dicta 
to  be  found  in  our  own  cases  to  the  effect  that 
a  check  is  an  appropriation  by  the  debtor  of 
80  much  of  his  d4)0sit  in  bank  to  his  creditor. 
See  Springfldd  v.  Oreen,  7  Baxt.  802 ;  School- 
field  V.  Moon,  9  Heisk.  178 ;  Planters  Bank 
of  Tennessee y.  Merritt,  7  Heisk.  193.  It  will 
be  found  upon  an  examination  of  these  cases 
that  the  only  question  presented  for  adjudica- 
tion was  in  respect  to  the  liability  of  the 
drawer, — whether  he  was  discharj^ed  by  the 
failure  of  the  holder  to  present  his  check  in 
a  reasonable  time,  the  bank  in  the  mean- 
time having  become  insolvent.  The  case  of 
ImbodenY.  r!errie,  18  Lea,  604,  involved  moie 
of  the  features  presented  in  this  case  than  any 
other  reported  in  this  state.  In  that  case  the 
question  arose  between  cred i tors.  One  cred  i - 
tor  held  a  dieck  of  the  debtor  against  a 
general  deposit  of  the  debtor  in  bank,  while 
the  other  was  an  attachment  creditor  of  that 
fund.      The   question  was   fairly  raised  in 
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that  case  whether  the  check  worked  an  equit- 
able assignment  of  the  fund  in  bank  to  the 
check  holder  before  the  presentation  of  the 
check  or  notice  to  the  bank,  li  8o,  the  check- 
holding  creditor  was  entitled  to  priority.  If 
not,  then  the  attachment  had  priority.  Jndge- 
Tumey,  in  delivering  the  opinion  of  the  court 
against  the  defendant'!  theory  of  ec^uiiable 
assignment,  cited  approvingly  the  opinion  of 
Chi^  Justice  Church  in  Atty-Qen.  y.  Con- 
tinental L.  Ins.  Co. ,  71  N.  Y.  825,  87  Am. 
Rep.  65,  to  the  effect  that  checks  drawn  ii^ 
the  ordinary  form,  not  describing  any  par- 
ticular fund  or  using  any  words  of  transfer 
of  the  whole,  or  any  part  of  any  amount 
standing  to  the  credit  of  the  drawer,  but  con- 
taining only  the  usual  request,  are  of  the 
same  Sfect  as  inland  bills  of  exchange,  and 
do  not  amount  to  an  assignment  of  the  funds 
of  the  drawer  in  bank.  ^  This  doctrine, "  he 
continues,  **  accords  with  the  relation  between 
the  parties.  Banks  are  debtors  to  their  cus- 
tomers for  the  amount  of  their  deposits.  A 
check  is  a  request  of  the  customer  to  pay  the 
whole  or  a  portion  of  such  indebtedness  to  the 
bearer,  or  to  the  order  of  the  payee.  Until 
presented  and  accepted,  it  is  inchoate.  It 
vests  no  title,  legal  or  equitable,  in  the  payee 
to  the  fund.  Before  acceptance  the  drawer 
may  withdraw  his  deposits.  The  bank  owe» 
no  duty  to  the  holder  until  the  check  is  pre- 
sented for  payment.  Knowledge  that  checka 
have  been  drawn  does  not  make  it  obligatory 
upon  the  bank  to  retain  the  deposits  to  meet 
them.  These  rules  are  indispensable  to  the 
safe  transaction  of  commercial  business. "  It 
is  contended  by  counsel  for  Manier  «&  Co. 
that  the  case  of  Imboden  v.  Perrie  did  not  raise 
the  identical  question  here  presented.  It  is. 
insisted  that  the  question  in  that  case  arose 
between  creditors,  but  that  the  question  pre- 
sented here  is  between  the  drawer  and  the- 
payee  of  tiie  check,  the  assignee  standing  in- 
the  shoes  of  the  drawer.  The  case  of  Attjf' 
Oen.  V.  Continental  L.  Ins.  Co.,  supra,  cited: 
with  approval  by  Judge  Turney  in  the  IS  Lea 
case,  presented  the  exact  state  of  facts  found 
in  this  record.  In  that  case  the  insurance 
company  gave  its  check  upon  a  trust  company 
in  payment  of  a  loss,  the  company  having  at 
the  time  on  deposit  a  sum  exceeding  the 
amount  of  the  check,  but  prior  to  its  pres- 
entation a  receiver  of  the  insurance  conijpanr 
was  appointed,  who  withdrew  all  the  funda 
deposited  with  the  trust  company.  In  an  ac- 
tion by  the  check  holder  against  the  receiver 
to  recover  the  whole  amount  of  the  check  out 
out  of  the  funds  in  his  hands,  it  was  held  by 
the  court  of  appeals  of  New  York  that  the 
check,  not  having  been  drawn  on  a  particular 
Tund,  was  not  an  equitable  assignment  pro 
tanto  of  a  general  deposit,  and  that  the  check 
holder  was  not  entitled  to  payment  in  full  in 
preference  to  the  claims  of  other  creditors. 
See  also  Risley  v.  Phenix  Bank  of  Neu>  York„ 
83  N.  Y.  318,  88  Am.  Rep.  491 ;  uStna  Nat. 
Bank  v.  Fourth  Nat.  Bank,  46  N.  Y.  87,  7 
Am.  Rep.  814. 

We  are  of  opinion  that  the  great  weight  of 
authority  is  opposed  to  the  contention  of  de- 
fendants, and  establishes  the  doctrine  that  the 
delivery  of  a  check  against  a  general  depodl 
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!■  net  a  legal  or  equitable  aaaigmnent  of  any 
portion  of  the  fund. 

Tfte  decree  qf  the  ehaneeUor  to  the  extent  ihcU 
it  allowe  dtfetidatUe  priority  in  the  paymetU  qf 


the  Maeeey  db  Son  overdraft  <t  revereed,  and  t  ik 
aU  other  reepeete  affirmed. 
The  costs  will  be  paid  bj  the  trustee 
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1.  Tharl^htofana4ioiiiliiffUuidowBer 
to  maka  a  now  t>aiik  for  a  naTl^^ble 
river*  which  forms  the  boundary  between  two 
states*  or  by  artificial  stractores  to  turn  tbe 
water  upon  tbe  lands  upon  the  opposite  side  of 
tbe  river.  Is  not  a  lo<»d  question  on  which  a  fed- 
eral court  is  bouDd  by  state  decisions,  but  da* 
pends  upoD  general  principles  of  law. 


8*  A  railroad  eompany  in  brid^^ing^  a. 
stream  most  provide  a  sufficient  waterway 
for  tbe  passage  of  the  water,  including  the  super- 
abundant water  which  flows  into  and  down  the- 
stream  in  times  of  ordinary  floods. 

8.  A  riparian  proprietor  has  no  rifth^ 
to  erect  a  levee  or  artificial  bank  alons 
tbe  margin  of  a  stream  which  will  cause  super- 
abundant water  in  tJmes  of  ordinary  floods  to- 
flow  upon  the  lands  of  the  opposite  riparian  pro 
prietor. 

4,  The  flow  of  a  river  when  ewollen  be*- 
yond  the  low-water  mark  of  the  dry 
seasons  by  the  ordinary  rains  which  fall  in  wet 


mo/xm.— What  ie  tiafaee  foaterf 

Tlie  question^  what  is  'surface  water,  has  caused 
tbe  courts  almost  as  much  trouble  as  theone  as  to 
the  rights  respecting  surface  water,  the  cases  upon 
which  may  be  found  in  the  nots  to  Gray  ▼.  HcWll^ 
Uams  (Gal.)  21  L.  R.  A.  608. 

It  seems  to  be  easier  to  determine  that  a  particu- 
lar quantity  of  water  is  or  1b  not  surface  water 
than  to  formulate  a  comprehensive  definition. 
Therefore  the  courts  have  decided  most  cases  upon 
the  facts  before  them  and  in  so  doing  have  given 
prominence  to  some  one  fact  which  in  the  partic- 
ular case  was  of  commanding  Importance,  and  the 
result  has  been  that  while  the  cases  are  numerous 
In  which  the  question  has  been  decided,  each  deals 
with  only  a  part  of  tbe  subject  and  an'ezamination 
of  several  is  necessary  before  a  comprehensive 
▼lew  can  be  obtained. 

Dietinouished  from  toatereouree. 
In  a  great  majority  of  the  cases  particular  water 
has  been  adjudged  to  be  surface  water  because  it 
was  not  a  watercourse.  It  will  be  necessary  there- 
fore to  state  here  the  definitions  of  watercourse 
made  for  the  purpose  of  differentiating  surface 
water,  while  rejecting  all  others. 

a.  What  is  a  watercourse  ? 

A  watercourse  is  a  stream  of  water  usually  flow- 
ing in  a  deflnlte  channel,  having  a  bed  and  sides  or 
banks  and  usually  discharging  itself  into  some 
other  stream  or  body  of  water;  it  must  be  some- 
thing more  than  a  mere  surfsce  drainage  over  the 
entire  face  of  a  tract  of  land  occasioned  by  un- 
usual freshets  or  other  extraordinary  causes. 
Luther  ▼.  WinnlHimmet  Go.  9  Gush.  174;  Hoyt  ▼. 
Hudson.  27  Wis.  6S6,  9  Am.  Kep.  473;  Jones  ▼. 
Wabash,  St.  L.  ft  P.  B.  Go.  18  Mo.  App.  261. 

To  ooDStitute  a  watercourse  the  flow  of  water 
must  possess  that  unity  of  character  by  which  the 
flow  on  one  person^s  land  could  be  identified  with 
that  on  his  neighbor^  land.  Briscoe  v.  Drought,  11 
Ir.  G.  L.  Rep.  86a 

To  maintain  the  right  to  a  watercourse  It  must 
be  nuLde  to  appear  that  the  water  usually  fiows  in 
a  certain  direction  and  by  a  regular  channel  with 
banks  or  sides.  Wagner  ▼.  Long  Island  B,  Go.  9 
Bun,  888. 6 Thomp.  ft  G  188. 

There  is  a  broad  distinction  between  a  regnlar 
flowing  stream  and  occasional  and  temporary  out- 
bursts of  water  which  in  times  of  freshets  fill  up 
low  places  and  run  over  and  inundate  adjoining 
lands.   To  maintain  the  right  to  a  watercourse  or 


brook  it  must  be  made  to  appear  that  the  water 
usually  fiows  in  a  certain  direction  and  by  a  regn- 
Ur  channel  with  banks  and  sides.  It  must  have  a 
well-defined  and  substantial  existence.  Ashley  t. 
Wolcott,  11  Gush.  IttK. 

To  be  a  watercourse  the  stream  must  have  a  well- 
defined  and  substantial  eristence.  Sohllchter  v. 
Philllpy,e7Ind.90i. 

There  must  be  evidence  of  a  permanent  stream 
of  running  water.  Wels  r.  liadlson,  98  Ind.  268, 8^- 
Am.  Kep.  136, 

b.  How  far  channel  necessary  or  sufflcient. 

It  will  be  observed  that  in  the  above  deOnitlona^ 
a  channel  with  banks  is  made  a  conspicuous  ele- 
ment of  a  watercourse  as  distinguished  from  sur- 
face water.  But  there  are  many  flowing  currenta 
of  water  which  have  no  channel  with  banks  which 
could  not  be  classed  as  surface  water. 

The  overflow  of  a  lake  does  not  become  mere- 
surf  ace  water  by  the  fact  tbat  it  spreads  through 
marshes  and  swamps  to  a  considerable  width  on  Ita^ 
way  to  a  natural  outlet.  Oase  v.  Holfmao,  80  L.  B. 
A.  4a  84  Wis.  4B8. 

Marsh  lands  through  which  overflow  water  from, 
a  lake  reaches  a  natural  stream  are  not  governed> 
by  the  rules  applicable  to  mere  surface  water. 
West  V.  Taylor,  16  Or.  168. 

A  stream  from  a  spring  does  not  become  surface- 
water  by  the  fact  that  some  distance  from  ita 
source  It  becomes  so  sluggish  and  widely  diff used4 
that  the  flow  is  not  sufficient  to  break  the  turf,  if 
there  Is  a  continuous  current  along  tbe  surfisce  in 
a  natural  depression.  Oiilett  ▼.  Johnson,  80  Gonn«. 
180. 

The  mere  fact  that  because  of  the  level  charac- 
ter of  the  land  the  water  of  a  brook  spreads  over- 
a  wide  space  without  apparent  banks  does  not  de- 
prive it  of  its  character  as  a  watercourse,  if  it  usu- 
ally flows  In  a  continuous  current.  Macomber  v. 
Gk)df rey.  106  Mass.  210, 11  Am.  Bep.  849. 

Wster  from  a  spring  does  not  become  surface- 
water  which  may  be  diverted  by  the  upper  propri- 
etor by  tbe  fact  that  for  a  part  of  its  course  it 
spreads  several  rods  in  width  and  the  current  IS 
not  sufficient  to  out  through  the  sod,  if  there  is  a 
current  and  lower  down  It  again  narrows  up  and 
is  sufficient  in  volume  and  velocity  to  out  a  chsn^ 
nel  for  itself.  HlnUe  v.  Avery  (Iowa)  May  ]S» 
180a 

But  water  from  springs  which  after  running  In  a 
definite  channel  for  a  certain  distance  spreada 
Itself  over  the  surface,  and  never  again  attains  a 


See  also  27  L.  k  A.  702;  32  L.  R.  A.  262. 
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i»e«i80oi,  or  by  the  melting  of  mows,  doed  not  c<m- 
stitute  surface  water  whioh  may  be  turned  by 
embankmenta. 
9.  Tbe  easement  of  a  railroad  comiiany 
under  a  deed  conToying^  the  same  es- 
tate which  could  have  been  acquired 
under  condemnation  proceedinn^  pre- 
veots  the  oonstruction  by  tbe  owner  of  the  fee 
of  levees  on  a  river  bank,  which  would  change 
tbe  natural  condition  of  a  river  over  which  the 
road  runs.  In  time  of  ordinary  floods,  thereby 
causing  injury  to  the  railroad  approach  and 
track,  or  renderinir  the  company  liable  for  in- 
Juries  to  other  persons  by  water  Impeded  by  the 
bridge. 

(June9,18Mj 

ON  DEMURRER  to  a  bill  filed  to  enjoin  the 
construction  of  an  embankment  along  the 
•ed^e  of  the  Wabash  riyer,  which  it  was  al- 
leged would  materially  injure  the  complainant. 

Tbe  facts  are  stated  in  the  opinion. 


M^tmn,  Relljr  A  Emieon  for  defendant  la 
support  of  demurrer. 
Musn.   C.    S.  Conffer   and  Elliott   M 

Elliott  for  complaioaui.  contra. 


•  Diitriet  Judge,  delivered  the  foU 
lowing  opinion : 

The  questions  for  decision  arise  upon  a 
demurrer  to  tbe  bill  of  complaint.  The 
grounds  of  demurrer  are  that  the  bill  of  oom- 
plaint  does  not  state  facts  entitling  the  com* 
plainant  to  any  equitable  relief.  The  facts 
stated  are  that  the  complainant  has  oon- 
structed,  owns,  and  operates  a  line  of  rail- 
way  along  the  bank  of  tbe  Wabash  river,  !■ 
the  state  of  Illinois,  opposite  to  a  tract  of 
land  owned  and  occupied  by  the  defendant, 
which  is  situated  in  Knox  county,  in  the 
state  of  Indiana ;  that  the  complainant  la  a 
corporation  organized  under  the  laws  of  the 
state  of  Illinois,  and  is  a  citizen  of  that  state; 
that  it  owns  and  operates  a  branch  or  short 
line  of  railroad  wnich  crosses  the  Wabash 


regular  course  and  channel,  becomes  mere  surface 

water.    Hawley  v.  Sheldon,  84  V t.  49L 
And  water  which  issues  from  springs  at  the  base 

■of  a  range  of  hills  and  flows  sluggishly  and  without 

any  determinate  channel  over  adjoining  lands 

towards  a  natural  creek  Is  mere  surface  water* 
White  ▼.  Sheldon,  85  Hun,  108. 
And  in  Iowa  it  has  been  held  that  it  Is  notsufDcient 

that  the  waters  customarily  or  naturally  flow  in  a 
known  direction  and  course  if  they  have  no  banks 

•or  channels  in  the  solL    Livingston  v.  McDocaid, 

^  Iowa,  16U,  89  Am.  Dec.  568. 

And  in  New  Jersey  It  was  held  that  water  flowing 

-over  the  edges  of  a  basin  In  which  collects  surface 
water  in  the  form  of  a  pond  continues  to  be  surface 
water  although  It  flows  Id  aa  appreciable  channel. 

If  thore  is  no  flow  except  In  times  of  heavy  rains. 
Bowisby  v.  Speer,  81 N.  J.  L.  854,  86  Am.  Dec.  216. 
In  England  it  has  been  said  that  there  is  a  dls- 

^nctlon  between  water  which  comes  no  one  knows 

•exactly  whence,  and  flows  no  one  knows  exactly 
how,  either  under  ground  or  on  the  surface,  un- 
OOD  fined  In  any  channel  either  as  rainfall  or  from 
springs  of  the  earth  which  may  vary  from  day  to 
day— and  water  once  confined  In  a  regular  channel. 

^a^rand  Junction  Canal  Co.  v.  Sbugar,  H  B.  6  Ch.  486, 
24  L.  T.  N.  S.  402,  19  Week.  Rep.  569. 

Conversely  there  are  many  channels  which  have 
t>e6n  cut  by  water  which  could  not  be  classed  as 
watercourses. 

Thus  a  channel  made  by  mere  surface  water  re- 
sulting from  rain  and  snow  is  not  a  watercourse 
unless  there  is  ordinarily  and  most  frequently  a 
moving  body  of  water  flowing  through  lt»    Hill  v. 

•Cincinnati,  W.  &  M.  R.  Co.  109  lnd.5lL 

The  existence  or  nonexistence  of  a  channel  with 
iMUks  is  not  therefore  of  itself  sufficient  to  de- 

•termine  the  question. 

la  fact  in  Iljinois  it  has  been  held  that,  if  the  con- 
formation  of  the  land  Is  such  as  to  give  the  surface 
water  flowing  from  one  tract  to  the  other  a  fixed 

•sma  determinate  course  so  as  to  uniformly  dls- 

•charge  it  upon  the  surrounding  tracts  at  a  fixed  and 
ocfinUe  point,  tbe  course  thus  uniformly  followed 
Is  a  watercourse  within  the  meaning  of  the  rule  ap- 
plicable to  that  subject.  Lambert  v.  Alcorn,  21 L. 
li.  A.  611, 144111.  8ia 
But  that  ruling  is  not  in  accord  with  the  weight 

•of  authority  upon  that  question.  See  noCa  to 
Wharton  v.  Stevens  (Iowa)  1ft  L.  R.  A  680. 

a  The  source  of  supply. 
Some  cases  have  given  some  uroralnence  to  the 
-ouestfon  of  the  source  of  the  supply. 

^  U  R.  A. 


The  overflow  from  artiflclal  basins  or  marshes 
which  follows  no  definite  course  and  only  exists  la 
times  of  floods  is  surface  water.  Broadbent  v. 
Bamsbotham,  11  Bxch.  602,  25  L.  J.  Bxch.  11&, 

To  be  a  watercourse  the  source  nt  supply  mual 
be  more  permanent  than  mere  surface  water.  Jef • 
fers  V.  JeJfers,  107  N.  Y.  680. 

But  tbe  source  is  not  alone  suflldentto  determine 
the  question,  for  streams  may  be  composed  wholly 
of  water  f  ailing  in  the  shape  of  rain  or  snow.  Mo* 
Kinley  v.  Union  County  Chosen  Freeholders,  9 
N.  J.  Bq.  171:  Kelley  v.  Dunning,  89  N.  J.  Bq.  488. 

d.  Source  and  channeL 

A  combination  of  source  and  channel  may  f  m^ 
nlsh  a  more  accurate  test. 

Water  which  has  a  definite  source,  as  a  sprlng« 
and  takes  a  definite  channel,  is  not  surface  water. 
Pyie  V.  Bichards,  17  Neb.  182. 

Spring  water  which  has  acquired  a  well-defined 
channel  Is  no  longer  surface  water.  Dudden  v. 
Guardians  of  Qutton  Union,  1  Hurlst  Sb  N.  SST.  M 
L.  J.  Exch.  146. 

So  it  has  been  held  that  water  rising  to  the  sur- 
face in  springy  or  boggy  ground  and  flowing  in  no 
definite  channel,  or  the  supply  of  which  is  not  con- 
stant. Is  to  be  regarded  as  mere  surface  water. 
Bawstron  v.  Taylor,  11  Bxch.  880,  25  L.  J.  Bxch.  88L 

e.  Permanence  of  flow. 

The  question  of  the  permanence  of  the  llowoaiH 
not  be  made  the  determining  feature. 

For  the  flow  need  not  be  permanent  to  form  a 
watercourse.    Bose  v.  St  Charles,  48  Ho.  509. 

Although  a  usual  flow  of  water  is  an  essentlai 
element  of  a  watercourse.  Fryer  v.  Wama,  29 
Wis.  611. 

And  depressions  which  are  dry  except  when  It 
rains  are  not  watercourses.  Benson  v.  Ohloago  ft 
A.B.  Co.  78  Mo.  614. 

If  surface  water  has  flowed  in  a  certain  direction 
for  such  a  length  of  time  as  to  have  naturally 
formed  a  bed  and  banks  and  a  well-defined  stream 
of  flowing  water,  even  though  it  may  sometimes 
be  dry  at  the  place  where  it  had  formed  such  bed 
and  banks,  it  may  still  be  a  watercourse.  Bulrloh 
V.  Bichter,  41  Wis.  316. 

f.  Water  which  has  Joined  a  watercourse. 

After  water  enters  a  stream  and  oommences  to 
flow  within  its  K>anks  It  is  no  lonirer  to  be  considered 
surface  water.   Jones  v.  Hannovan,  55  Mo.  402. 

When  once  surface  water  has  found  tta  way  ta 
the  beds  of  well-defined  streams  and  has  joined 
their  currants  it  ceiu»cs  tu  puaseos  any  o£  the 
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Tiver  from  the  Illinois  9ide,  and  extends 
thence  over  lands  in  Knox  county,  Ind.,  to 
the  city  of  Vincennes,  in  said  county ;  that 
the  branch  line  of  railway  is  constructed 
upon  and  across  the  lanois  of  defendant, 
fvhere  the  railway  crosses  the  Wabash  river 
into  Knox  county,  Ind.  ;  that  on  the  Indiana 
fiide,  where  said  railway  is  constructed  from 
the  Indiana  bank  of  the  river  for  a  short  dis- 
tance, the  branch  railway  is  built  upon 
trestlework,  in  such  manner  that  the  water 
-overflowing  the  Indiana  side  of  the  river, 
in  times  of  floods,  passes  through  the  trestle- 
work;  that  the  defendant  has  built  a  levee 
on  his  'aids  upon  and  alonsr  the  banks  of 
the  river,  on  the  Indiana  side,  near  to  said 
trestle  work,  and  intends  and  threatens  to  con- 
tinue said  levee  upon  and  across  the  com- 
plainant's right  of  way,  and  to  join  the  same 
to  the  embankment  and  end  of  said  trestle, 
where  the  same  unites  with  an  embankment 
or  filling  of  solid  earthwork,  upon  which 
the  railway  is  constructed.     It  is  further 


averred  that  the  complainant  has  constructed 
its  railway  across  the  river  upon  a  bridge 
with  a  sufficient  opening  on  both  sides  of 
the  river  to  suffer  and  permit  the  water  ac- 
cumulating in  times  of  floods  to  pass,  with- 
out material  obstruction,  through  and  under 
said  bridge  and  trestlework ;  that  a  part  of 
the  plan,  in  constructing  the  bridge,  was  to 
leave  open  trestlework  on  the  Indiana  side 
of  the  river  for  the  passage  of  flood  water; 
and  that,  if  the  defendant  shall  complete  his 
proposed  levee,  it  will  hold  the  flood  water, 
when  the  river  is  high,  within  so  narrow  a 
channel  that  it  will  thereby  become  higher 
than  it  otherwise  would,  and  would  endanger 
the  bridge,  trestlework,  and  embankments 
of  the  railway,  as  well  as  the  tracks  and 
superstructure  erected  thereon,  and  would 
cause  the  right  of  way  and  other  large  bod- 
ies of  land  on  the  Illinois  side  of  the  river 
to  be  overflowed,  subjecting  the  complainant 
to  many  suits  by  the  owners  of  such  landa 
for  damages.     The  bill  further  avers  that  the 


qaalities  of  surface  water.  Mississippi  &  T.  B.  Co. 
▼.  Archibald,  67  Miss.  88. 

WaterflowinfiTlDaohaDnel  and  fed  by  springs 
aloDfir  its  banks  and  bed,  and  melting  snow  In  the 
mountains,  is  a  watercourse,  although  at  certain 
tixnee  It  may  be  dry  and  at  a  certain  point  It  spreads 
out  over  sandy  soil  so  that  a  portion  of  It  is  ab- 
sorbed.   Barnes  V.  Sabron,  10  Kev.  236. 

The  channel  universally  taken  by  a  stream  which 
<»rdioart]y  loses  itself  Id  a  sink  hole  whenever  the 
water  rises  high  enough  to  overflow  the  sink  can- 
not be  blocked  up  although  overflows  do  not  aver- 
age to  occur  as  often  as  once  a  year.  Carriger  v. 
East  Teuneasee,  V.  &  G.  R.  Ck>.  7  Lea,  888. 

DisiingtiUhed  from  bastru  or  fnorshes. 

In  Curtis  v.  Ayrault.  47  N.  Y.  78,  It  appeared  that 
<exceptin  times  of  high  water  the  water  stood  three 
^r  four  feet  deep  over  a  marsh  without  overflow- 
ing into  a  natural  watercourse  adjacent,  and  the 
-oourt  said  that  the  waters  which  stood  upon  the 
marsh  or  were  held  in  partial  suspension  in  the 
earth  were  in  legal  effect  surface  water. 

If  a  swamp  or  marsh  is  made  by  water  oozing  from 
the  snrroundlDg  hills  which  is  generally  wholly 
absorbed  by  the  marsh,  and  water  only  flows  from 
it  m  times  of  excessive  rains  and  melting  snows, 
the  water  may  be  treated  as  surface  water.  Boyn* 
ton  V.  Oilman,  88  Vt.  17. 

Water  which  collects  in  a  quarry  does  not  cease 
to  be  surface  water  so  that  it  cannot  be  pumped 
into  a  natural  watercourse,  into  which  before  the 
Interruption  it  was  accustomed  to  drain.  McCtor* 
mick  V.  Horan,  81  N.  Y.  86, 87  Am.  Rep.  479. 

When  surface  waters  reach  and  become  part  of 
a  permanent  body  of  water  retained  in  a  natural 
basin  forming  a  Jake  they  lose  their  character  as 
«urf ace  water,  and  the  rules  applicable  to  such 
waters  do  not  longer  apply.  Schaef  er  v.  Marthaler, 
84  Minn.  487,  67  Am.  Bep.  78;  Alcorn  v.  Sadler,  60 
MiaB.2ZL 

A  lake  formed  by  Hving  streams  and  emptying 
itself  by  Altering  through  a  bed  of  gravel  at  one 
•end  towards  which  it  flows  with  such  rapidity  as 
to  create  a  contmnal  current,  is  not  surface-water. 
Hebron  Gravel  Road  Go.  v.  Harvey,  iX)Ind.l9e,  46 
Am.  Bepk.  199. 

DefMtion  of  turf  ate  water. 
Besides  the  above  cases  which  have  attempted  to 

define  by  exclusion  several  direct  attempts  have 

t)een  made  to  define  affirmatively. 
Surface  water  is  that  which  is  dilfused  over  the 

surface  of  the  ground  derived  from  falling  rains 
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and  melting  snows,  and  continues  to  be  such  until 
it  reaches  some  well-defined  channel  in  which  it  is 
accustomed  to  and  does  fiow  with  other  waters, 
whether  derived  from  the  surface  or  springs,  and 
then  it  becomes  the  running  water  of  a  stream  and 
ceases  to  be  surface  water.  Crawford  v.  Rambo, 
44  Ohio  St.  287. 

The  wild  water  that  lies  upon  the  surface  of  the 
earth  or  temporarily  flows  over  it  as  the  nature  of 
artificial  elevations  or  depressions  may  guide  or 
mvite  it,  but  without  a  channel,  and  which  may  be 
caused  by  the  falling  of  rain,  or  the  melting  of 
snow  and  ice,  or  the  rising  of  contiguous  streams 
or  rivers,  is  within  the  rule  governing  surface 
water.  Taylor  v.  Fickas,  64  Ind.  167, 81  Am.  Rep. 
U4. 

Water  is  surface  water  while  it  Is  oozing  through 
the  soil,  or  diffusing  and  squandering  itself  over  the 
surface  following  no  defined  cnur»e.  Schaefer  v. 
Marthaller,  and  Alcorn  v.  Sadler,  supra. 

The  term  '^surface  water"  includes  such  as  is 
carried  off  by  surface  drainage,  i.  e.,  drainage  In- 
dependently of  a  watercourse.  Morrissey  v.  Chip 
cago,  B.  &  Q.  R.  Go.  (Neb.)  Nov.  21,  1898. 

Water  which  squanders  itself  over  an  indefinite 
surface  is  not  a  proper  subject-matter  for  the  ac- 
quisition of  a  right  by  usage.  Briscoe  v.  Drought, 
11  Ir.  C.  L.  Rep.  260. 

Water  flowing  down  the  side  of  a  valley,  with  no 
marked  stream  or  bank  and  no  water  but  at  ex- 
ceptional seasons  of  the  year,  is  mere  surface 
water.  Morrison  v.  Bucksport  ft  B.  R.  Go.  67  Me. 
868. 

Surface  water  is  such  as  falls  from  the  clouds  in 
the  form  of  rain  or  snow,  or  rises  to  the  surface  in 
springs.  Gray  v.  McWilliams,  21  L.  B.  A.  fise,  98 
CaL  167. 

From  all  the  cases  and  definitions  it  would  seem 
that  surface  water  is  water  on  the  surface  of  the 
ground  the  source  of  which  is  so  temporary  or 
limited  as  not  to  be  able  to  maintain  for  any  oon- 
siderabie  time,  a  stream  or  body  of  water  having  a 
well-defined  and  substantial  existence. 

A.  quMtion  for  the  fury. 
In  New  York  ft  has  been  said  that  the  question 
whether  or  not  a  watercourse  exists  is  for  the  Jury* 
Yemum  v.  Wheeler,  85  Hun,  66. 

Water  overfiowino  river  Ixmks, 

The  attempt  to  class  flood  water  from  a  stream  at 

surface  water  has  led  to  almost  endless  confusion. 

It  is  obvious  that  in  some  cases  the  overflow  might 

be  so  slight  and  the  water  so  wtdely  diffused  as  to 
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complainant  has  been  in  the  undisturbed  pos- 
session and  use  of  its  right  of  way,  as  it  now 
exists,  and  did  exist  at  and  before  the  time 
when  the  defendant  be|^n  to  construct  his 
levee,  for  over  twenty  years ;  that  it  obtained 
the  same  by  deed  from  the  owner  of  the  land, 
from  whom  the  defendant  long  afterwards 
acquired  his  title.  It  is  further  averred  that 
the  complainant  owns  a  risrlit  of  way,  200 
feet  in  width,  over  and  across  the  defendant's 
land,  held  by  a  deed  conveying  all  the  right 
and  privileges  incident  thereto,  it  being  the 
purpose  of  the  grantors  in  said  deed  to  grant 
to  said  company  such  exclusive  interest  and 
estate  in  said  strip  of  land  (and  no  other  in- 
terest or  estate)  as  said  company  would  ac- 
auire  therein,  were  the  same  condemned  to 
16  use  of  said  railroad  by  regular  proceed- 


ings under  the  statutes  of  the  state  In  tliat 
behalf  made  and  provided. 

In  support  of  the  demurrer,  counsel  for  the 
defendant  contend  that  Uie  riparian  pro- 
prietor may  lawfully  protect  his  property 
from  floods  by  erecting  a  dike  or  levee  on  the 
bank  of  a  stream,  though  its  necessary  effect 
may  be  to  turn  its  superabundant  waters  on 
the  land  of  his  neighbor ;  that  the  waters  of 
a  stream,  when  swollen  beyond  its  banks  by 
ordinary  and  habitually  recurring  floods,  are 
in  the  nature  of  surface  water ;  and  that  such 
waters  are  a  common  enemy,  which  such 
proprietor  may  flght  oJQF  as  he  will.  And  il 
is  further  contended  that  the  complainant, 
by  its  deed  of  conveyance*  has  acquired  only 
an  easement  of  way,  and  that  the  defendant 
retains  the  paramount  title,  and  may  law- 


oome  within  the  above  definition  of  surface  water, 
and  that  in  other  oases  the  torrent  is  such  as  topre- 
dade  any  resemblaDce  to  ordinary  surface  water. 

As  said  by  the  supreme  court  of  Geonria,  whether 
or  not  flood  water  is  surface  water  '^depends  upon 
the  conflfruration  of  the  country,  and  the  relative 
position  of  the  water  after  it  has  gone  beyond  the 
usual  channel."  If  the  flood  water  becomes  severed 
from  the  main  ourreot  or  leaves  the  stream,  never 
to  return,  and  spreads  out  over  the  lower  ground. 
It  has  become  surface  waten  but  if  it  forms  a  con- 
tinuous body  with  the  water  flowing  in  the  ordi- 
nary channel,  or  if  it  departs  from  such  channel 
animo  revertendi,  presently  to  return,  as  by  the  re- 
eession  of  the  waters,  it  is  to  be  regarded  as  still  a 
part  of  the  river.  The  identity  of  a  river  does  not 
depend  upon  the  volume  of  water  which  may  hap- 
pen to  flow  down  its  course  at  any  particular  sea- 
son. 

The  authorities  hold  that  a  stream  may  be  whoUy 
dry  at  times  without  losing  the  character  of  a 
watercourse.  So,  on  the  other  hand,  it  may  have  a 
'"flood  channel,*^  to  retain  the  surplus  waters  until 
they  can  be  discharged  by  rhe  natural  flow.  The 
low  places  on  a  river  act  as  natural  safety-valves 
In  times  of  freshet.**  0*Ck>nnell  v.  East  Tennessee, 
V.  ft  G.  B.  Go.  18  L.  R.  A.  89T,  87  Ga.  246. 

Therefore,  to  attempt  to  make  the  rights  with 
reference  to  flood  water  ot  a  river  depend  upon 
whether  or  not  it  is  surface  water  Is  useless.  The 
only  safe  course  is  to  treat  flood  water  as  a  class  by 
ttself  and  then  determine  the  respective  rights  acv 
cording  to  the  character  of  the  flood. 

Moreover,  all  time  spent  in  determining  whether 
or  not  it  is  surface  water  is  wasted,  for  if  it  is  de- 
cided to  be  such  the  further  question  immediately 
arises.  What  are  the  righu  in  regard  to  it  which 
will  depend  upon  what  issought  to  be  done  with  It? 
<8ee  note  to  Gray  v.  Mc Williams,  id  L.  B.  A.  Sea  06 
Cal.  157.)  Bringing  In  the  surface  water  question 
merely  complicates  the  matter  and  leads  to  con- 
flict 

There  are  some  cases  fn  which  the  question  of  li- 
ability for  raising  the  banks  of  a  stream  so  as  to 
cause  the  water  to  flow  upon  an  adjoining  owrer 
has  been  discussed  without  any  consideration  of 
whether  or  not  the  flood  water  thereby  diverted 
was  surface  water.  Wallace  v.  Drew,  fiO  Barb.  418; 
Moyer  v.  New  York  Cent.  &  H.  R.  R.  Co.  88  N.  Y. 
861:  Ordway  v.  Canisteo,  08  Hmi,  MO:  Mundy  v. 
New  York,  L.  B.  ft  W.  U.  Co.  75  Hun,  479;  Ashberry 
T.  West  Seneca,  88  N.  Y.  8.  R.  4S1. 

In  England  the  courts  have  gone  to  the  full  ex- 
tent of  treating  the  flood  water  as  a  part  of  the 
stream  and  have  ascertained  the  rights  and  duties 
tf  riparian  owneis  accordingly.  ■ 

There  is  no  solM  ground  for  distinction  between 
the  ordinary  water  of  a  stream  and  Its  flood  water. 
ICeniles  ▼.  Breadalbane,  8  BUgh,  N.  8.  €LL 
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6o  there  is  no  dUference  between  the  rules  gov- 
erning the  flood  water  and  those  governing  the  or- 
dary  water  of  the  stream.  Bex  v.  Trafford,  1  Ban. 
&  Ad.  874. 

While  this  deeirlon  was  reversed  on  appeal  ttwaa- 
because  the  facts  stated  in  the  special  verdict  were 
not  sufBcient  to  sustain  the  Judgment.   The  appel- 
late court  in  the  course  of  its  opinion  states  that- 
there  appears  to  be  no  doubt  that  at  common  law 
the  land  holders  would  have  the  right  to  raise  tbe- 
banks  of  the  river  or  brook  from  time  to  time  as  It 
became  necessary  upon  their  own  lands  so  as  to- 
oonflne  the  flood  water  within  the  banks,  with  the 
single  restriction  that  they  did  not  thereby  occa- 
sion any  injury  to  the  lands  or  property  of  other 
persons.   8  Bing.  204,  1  Moore  ft  &  401,  2  CrompL 
ftJ.266,Tyrw.201. 

Flood  water  cannot  be  dammed  baok.  Lawrence- 
V.  Great  Northern  B.  Co.  IS  Q.  B.  6481 

a.  The  right  to  build  levees. 

There  are  places  In  which  the  overflow  of  tha- 
river  is  so  disastrous  that  the  safety  of  life  and 
property  demand  the  right  to  protect  against  the 
overflow  the  same  as  In  the  case  of  the  sea  which 
Lord  Tenterden  said  was  a  common  enemy.  And 
in  such  cases  the  right  is  held  to  exist 

In  Dubose  v.  Levee  Oomrs.,  11  La.  Ann.  16S,  the 
court  treated  the  right  of  the  public  to  erect  the 
levee  as  controflling  and  that  of  the  landowner 
along  the  bank  as  subordinate. 

In  Mailhot  v.  Puffh,  80  La.  Ann.  1889,  the  oooil 
holds  that  embankments  against  overflowing  tlven^ 
may  lawfully  be  erected,  stating  that  such  Is  the 
civil  law,  and  further  stating  that  one  cannot  claim' 
damages  for  injuries  to  which  he  has  ooncrlbnted 
by  his  culpable  indolence  in  refusing  to  aid  the 
common  object  of  fighting  off  fiood  water. 

The  state  has  an  absolute  power  to  construes 
levees.    Bass  v.  State,  84  La.  Ann.  494. 

The  fiood  water  of  a  river  may  be  fought  off  as  ». 
common  enemy.  Lamb  v.  Beclamation  IHst.  Vo^ 
106, 78  Cal.  125;  McDanlel  T.  Oummings,  8  Lb  B.  A. 
675,88CaL  SIS, 

In  California  where  the  lower  owner  is  compelled 
to  permit  surface  water  to  pass  off  over  his  land,  it 
is  held  that  overflow  water  from  a  river  is  not 
within  the  rule,  but  that  water  which  seeps  or 
percolates  through  a  levee  along  the  bank  of  the 
river  may  be  considered  within  the  rule.  Otay  v 
McWiliiams,  21 L.  B.  A.  G66, 96  Gal.  157. 

It  Is  worthy  of  note  that  the  courts  in  which  such' 
right  is  maintained  are  those  which  have  adopted 
the  rule  which  recognlies  a  servitude  In  tlie  flow 
of  surface  water. 

The  same  result  Is  reached  in  Indiana  tgr  hoidinr 
that  flood  water  Is  surface  water,  theretora  U  i 
be  kept  back  by  levees. 

Levees  may  be.oonstmoted  to  ptateot 
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fully  erect  his  levee  thereon,  dotng  no  nn- 
neoeasnry  injury  to  the  oomplaiDant.  Ca&ee 
art)  cited  from  the  supreme  court  of  this  state, 
'Which,  it  is  claimed,  support  these  conten- 
tions. These  cases,  if  of  the  character 
claimed,  would  be  authoritative  expositions 
of  the  law  for  the  control  and  guidance  of 
the  courts  of  the  state  in  regard  to  what  con- 
stitutes surface  water ;  but  they  would  not 
be  binding  on  the  federal  courts,  unless  the 
question  is  one  of  local  law.  The  right  of 
am  adjoinine  landowner  to  make  a  new  banlc 
for  a  navigable  river  which  forms  the  bound- 
ary between  two  states,  or,  by  artlflcial  struc- 
tures, to  turn  the  waters  onto  lands  on  the 
opposite  side  of  the  river,  is  not  a  local 
question,  but  one  depending  for  its  deter- 
mination upon  the  general  principles  of  the 


law.  Tlie  Wabash  river,  as  the  eourt  judi- 
cially knows,  and  as  the  bill  avers,  is  a  nav- 
igable stream  and  public  highway,  upon 
which  intei-slato  commerce  is  carried;  and, 
this  being  so,  it  must  follow  that  questions 
relating  to  the  channel  and  banks  of  the  liver 
are  in  no  just  sense  local  in  their  nature.  It 
is  firmly  settled  that  the  decisions  of  the  state 
courts  are  not  controlling,  and  ought  not  to 
be  followed,  upon  questions  of  general  law, 
where  such  decisions  are  found  to  be  at  var- 
iance with  the  general  principles  of  the  law. 
Baltimore  A  0.  R,  Co.  v.  Baugh,  149  U.  S. 
868,  87  L.  ed.  772,  and  cases  there  cited. 
The  Indiana  cases  cited  and  relied  on,  in  my 
judgment,  have  settled  the  law  for  this  state 
that  the  superabundant  water  of  a  stream 
which,  at  times  of  ordinary  floods,  spreads 


flood  water  If  the  channel  of  the  stream  to  not  ob- 
structed. BheibjviUe  h  B.  Tump.  Go.  v.  Green.  9S 
Ind.20& 

Flood  water  of  a  river  maj  be  treated  as  surface 
water  within  the  rule  which  permits  a  landowner 
to  protect  himself  against  sacb  water.  Jean  v. 
PenDsylvania  Co.  <Iod.)  Jan.  18,  ISOi, 

Although  m  Bvansvilto  ft  C  B.  Oo.  v.  DIok,  • 
Ind.  488,  an  earlier  ease,  a  railroad  oompany  was 
bold  liable  for  ohstructinv  flood  water. 

In  Hoard  v.  Des  Moines,  «S  Iowa,  aSS,  the  coort 
■ays,  **that  the  owner  of  lowland  alonir  a  river  has 
no  right  to  have  the  overflow  water  pass  over  his 
land  on  to  that  of  other  persons,  requires  no  argu- 
ment  nor  authority  to  demonstrate.** 

On  the  other  hand,  in  Avery  v.  Empire  Woolen 
Co..  as  N.  Y.  68S,  it  to  said  that  there  to  no  right  to 
embank  against  the  flood  water  of  a  ereek  so  as  to 
Interfere  with  its  natural  flow. 

Flood  water  cannot  be  turned  upon  the  land, 
lyioff  npon  the  opposite  side  of  the  stream.  Bur^ 
well  ▼.  Hohson,  IS  Oratt.  888, 65  Am.  Deo.  247. 

Flood  water  of  a  river  oanoot  be  prevented  from 
oroseing  the  land  of  one  person  to  the  damage  of 
others.  Nlninger  ▼.  Norwood,  TS  Ala.  277, 47  Am. 
Bep.412. 

There  to  no  right  to  fill  up  trestle  work  away 
from  the  main  channel  of  the  river,  if  thereby  the 
amount  of  water  flowing  over  adjoining  land  will 
be  increased*  Noe  v*  Ohioago,  B.  d^  Q.  B.  Oo.  7S 
Iowa,80Qi 

tk  Osses  holding  flood  water  to  be  surface  water. 

Overflow  water  from  a  river  to  surface  water. 
Oairo  &  v.  B.  Oo.  T.  Stevens,  78  Ind.  288, 88  Am.  Bep. 
laO;  Cairo  ft  T.  B.  Oo.  v.  Houry.  77  Ind.  884;  Shel- 
I>yv111e  &  B.  Tump.  Oo.  v.  Green,  98  Ind.  20ft. 

Overflow  water  to  subject  to  the  rules  governing 
eurfaoe  water  to  the  extent  that  it  cannot  he  oon- 
oenurated  in  a  single  channel  and  oast  on  to  the 
land  of  a  lower  proprietor.  MoOormiok  v.  Kansas 
City,  St.  J.  *  a  B.  B.  Oo.  70  Mo.  8Se,  86  Am.  Bep.  4BL 

Overflow  water  to  surface  water  which  cannot  he 
dammed  against  in  such  manner  aa  to  injure  an 
adjoining  owner.  McCormiok  v.  Kansas  City,  St.  J. 
*a&B.Oo.67Mo.4B8. 

Overflow  water  of  a  river  to  praotloally  surface 
water.  Morris  v.  OonneU  Bluffla,  67  Iowa,  818,  56 
▲m.  Bep.  848. 

la  Abbott  V.  Kansas  City,  St.  J.  ft  C.  B.  B.  Co.  88 
Mo.  271.68  Am.  Bep.  681,  and  Jones  v.  St.  Louis.  L 
M.  ft  &B.  00.84  Mo.  161,  it  was  assumed  that  flood 
water  of  a  river  which  had  oveiflowedj  its  banks 
was  smrfaqe  water. 

Flood  water  which  has  spread  over  the  surround- 
Imrooantry  to  surface  water.  Beholder  v.  Missouri 
Paa  It.  Co.  28  Mo.  App.  88, 


o.  cases  holding  that  It  to  not  surface  water. 

It  to  difDcult  to  see  upon  what  principle  the  flood 
waters  of  a  river  can  be  likened  to  surface  water. 
Crawford  v.  Bambo,  44  Ohio  St.  287. 

The  overflow  of  a  river  to  not  surface  water, 
fiarden  v.  Portage,  78  Wto.  126. 

Flood  waters  are  not  surface  water  which  may 
be  fomrht  olf.  0*Connell  v.  East  Tennessee,  V.  ft 
O.B.C0.18L.B.  A.807,87Ga.  240. 

Overflow  water  cannot  be  obstraoted.  Sinai  v. 
LoutovlJle,  N.  O.  ftT.  B.  Co.  (Miss.)  Deo.  4,  1808; 
Shane  V.  Kansas  City,  St.  J.  ft  a  B.  B.  Co.  71  Mo. 
288, 86  Am.  Bep.  480. 

In  conneotion  with  the  latter  case  attention  la 
called  to  the  fact  that  in  Mtosouri  the  rule  to  that 
there  to  no  liabflity  for  obstructing  the  flow  of  sur- 
face water.  The  court  In  attemptlnir  to  treat 
flood  water  as  surface  water  overruled  its  former 
dectoiona,  but  subsenueotly  became  dtosattofleA 
with  such  result  and  in  turn  overruled  Shane  v. 
Kansas  City,  St.  J.  ft  a  B.  B.  Oo.  supra,  by  Abbott 
V.  Eansss  City,  St.  J.  ft  a  B.  B.  Co.  88  Mo.  271, 6S 
Am.  Bep.  66L  Whereas  if  the  two  classes  of  cases 
had  been  treated  as  dtotinct  it  might  have  avoided 
the  uncertainty. 

There  are  some  oases  which  are  so  plain  that  they 
miflrht  safely  be  treated  as  casea  of  surface  water. 

Thus  if  the  water  of  a  stream  ceases  to  remain 
in  the  channel  and  spreads  out  over  the  surface  of 
lowlands  and  runs  in  different  directions  in  swags 
and  flats  without  any  defloite  channel,  it  ceases  to 
be  a  stream  or  watercourse.  Mnnkres  v.  Kansaa 
aty,  St.  J.  ft  C.  a  B.  Co.  78  Mo.  614. 

And  an  embankment  may  be  placed  aoross  mm 
opening  in  the  bank  of  a  river  into  which  the  w»> 
ter  runs  In  the  form  of  a  bayou,  and  in  time  of 
flood  through  which  it  runs  and  spreads  itself  over 
the  adjacent  country  away  from  the  river.  St. 
Louto,  1.  M.  ft  S.  B.  Co.  V.  Schneider,  80  Mo.  App.  620. 

Conversely  water  which  has  left  the  bed  of  a 
stream  and  to  wandering  over  the  adjacent  land 
ceases  to  be  surface  water  when  it  to  turned  back 
into  the  stream.  SuUens  v.  Chicago,  B.  I.  ft  P.  IL 
Co.  74  Iowa,  660;  Moore  v.  Chicago,  a  ft  Q.  B.  Co.  7ft 
Iowa,  268. 

So  water  which  in  time  of  flood  to  acoustomed  to 
pass  from  one  river  to  another  over  lowlands  lyinir 
between  them  to  not  surface  water  whioh  can  be 
dammed  back.   Spelman  v.  Portage,  41  Wis.  144. 

So  where  in  tlmca  of  ordinary  high  water  the 
stream  eztendinff  beyond  Us  banks  to  accustomed 
to  flow  down  over  the  adjaoent  lowlands  in  a 
broader  but  still  deflnite  stream  ft  has  still  the 
character  of  a  watercourse,  and  the  law  relative  to 
wateroourses  to  appUeable  rather  than  that  relat- 
ing to  mere  surface  wafer.  Bjynie  v.  Minneapolto 
ft  St.  K  B.  Co.  86  Mtaa.  212L 
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out,  and  OYerflowi  its  banks  and  channel,  is 
to  be  deemed  surface  water,  and,  as  such, 
that  each  proprietor  may  flght  it  off  as  be 
will,  without  liability  to  any  one  for  dnm- 
ages  occasioned  thereoy.  Taylor  ▼.  Ficka$, 
04  Ind.  167,  81  Am.  Kep.  114,  was  an  action 
by  an  upper  riparian  proprietor  against  a 
lower  one  to  recover  damages  for  obstructing 
and  throwing  back  the  waters  of  the  Ohio 
river,  which,  having  been  swollen  by  rains, 
had  overflowed  its  banks.  It  was  alleged 
that :  *"  During  times  of  high  water  and  over- 
flow, the  water  from  the  said  river  runs  over 
the  said  tracts  of  land  with  a  strong  and  rapid 
current, — the  general  current  of  the  same  run- 
ning from  east  to  west,  first  over  the  land  of 
the  plaintiff,  and  then  over  that  of  the  de- 
fendant ;  the  water  in  said  current  over  said 
land  varying  in  depth  from  two  to  ten  feet, — 
and  that  the  water  (which  is  in  fact  a  por- 
tion of  the  said  river)  has  run  in  that  man- 
ner, during  seasons  of  high  water,  and  during 
times  of  overflow,  from  time  immemorial. 

It  was  held  that  these  waters  were  in  the 
nature  of  surface  water,  and  that  the  lower 

Eroprietor  might  lawfully  fi^ht  them  off  as 
e  saw  fit,  without  regard  to  the  damages 
caused  thereby  to  the  upper  proprietor.  The 
court  says:  ''In  the  complaint  before  us, 
there  is  no  averment  of  any  watercourse,  ex- 
cept, indeed,  by  way  of  parenthesis,  that  the 
place,  during  floods,  is  a  part  of  the  Ohio 
river.  But  the  facts  averred  clearly  show 
that  it  is  not  upon  the  bed  of  the  river,  nor 
within  its  channel,  nor  between  its  banks; 
in  short,  tljat  it  is  no  part  of  a  watercourse, 
but  that  tUe  flow  is  over  the  entire  surface 
of  the  land,  is  occasioned  by  temporary 
causes,  and  is  not  usually  there.  The  rights 
of  the  appellee,  therefore,  are  such  as  a  pro- 
prietor may  have  in  surface  water,  which, 
as  we  have  seen,  is  a  part  of  his  land ;  and 
the  injuries  or  inconveniences  which  the  ap- 
pellant is  alleged  to  have  suffered  are  such 
as  arise  from  the  changes,  accidents,  and 
vicissitudes  of  natural  causes." 

In  the  case  of  Cairo  dk  V.  R.  Go.  ▼.  Stevens, 
78  Ind.  278,  88  Am.  Rep.  139,  the  question 
arose  upon  a  complaint  charging  that  the 
defendant  ** negligently  and  uuskillfully 
built  and  constructed  an  embankment,  and 
failed,  negligently  and  carelessly,  in  the 
construction  of  the  embankment,  to  make  any 
culvert,**  and  that  *'by  reason  thereof  the 
water  coming  upon  the  land  of  the  plaintiff, 
and  flowing  thereon  from  the  river  and  from 
the  surrounding  lands,  has  been  stopped  and 
hindered  by  said  embankment  from  flowing 
vnder  said  embankment."  In  deciding  the 
case,  the  court,  upon  the  authority  of  Taylor 
V.  JBiekas,  supra,  assumed  that  the  water 
which  injured  the  plaintiff  was  surface 
water,  but  did  not  enter  into  a  considera- 
tion of  the  question  whether  the  water  of  a 
swollen  stream  would  be  regarded  surface 
water.     The  court  says : 

**With  reasonably  near  approximation  to 
accuracy,  it  may  he  laid  down  as  a  general 
rule  that,  upon  the  boundaries  of  his  own 
{and,— not  interfering  with  any  natural  or 
prescriptive  watercourse^ — the  owner  may 
fSwX  such  barriers  as  he  may  deem  necessary 
to  keep   off  surface  water  or  overflowing 
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water,  from  or  across  adjacent  lands ;  and  for 
any  consequent  repulsion,  turning  aside,  or 
heaping  up  of  these  waters,  to  the  injury  of 
other  lands,  he  will  not  be  responsible.* 

In  the  case  of  Shelby  tills  d  B.  Tump.  Cb. 
V.  Green,  d9  Ind.  205,  it  is  held  that  a  ri- 
parian  proprietor  may,  by  levees  on  his  own 
land,  protect  it  from  overflow  by  floods,—- 
not,  however,  obstructing  the  channel  of  the 
stream ;  and  for  this  purpose  he  may  buihi  a 
levee  over  the  graveled  way  of  a  turnpike 
company  having  an  easement  upon  his  land,— 
not  materially  injuring  the  use  of  the  way,— 
even  though  his  levee  causes  a  greater  over- 
flow of  water  upon  the  land  of  others,  and 
upon  the  turnpike. 

In  the  case  of  Jean  v.  Pennsylvania  Os, 
(Ind.)  36  N.  £.  Rep.  159,  it  is  held  that  the 
overflow  caused  by  a  river  spreading  beyond 
its  banks  in  time  of  high  water  must  be  re- 

farded,  and  ma^  be  treated,  as  surface  water, 
'he  same  principle  has  been  recognized  in  the 
following  cases:  Wets  v.  Madison,  75  Ind« 
241,  39  Am.  Rep.  135;  BenthaU  v.  Seifert^ 
77  Ind.  802;  Cairo  dt  V.  B.  Co,  v.  Boury^ 
Id.  864;  BiU  v.  Cincinnati,  W,  d  M.  B. 
Co.  109  Ind.  511;  WeddeU  v.  Hapner,  134 
Ind.  815 ;  Barnard  v.  SUrley,  185  Ind.  568^ 
24  L.  R.  A.  568. 

It  is  insisted— and,  I  think,  with  justice— 
that  the  opinion  in  Taylor  v.  Mekas,  supra, 
upon  which  all  subsequent  Indiana  cases 
rest,  is  based  on  an  unfounded  assumption. 
The  court  assumed — what  is  not  true,  in  law 
or  physics — that  the  water  of  the  Ohio  river, 
in  times  of  ordinary  floods,  is  surface  water. 
The  cases  cited  lend  no  just  support  to  the 
assumption  on  which  the  opinion  rests.  It 
is  settled  law  here,  as  well  as  elsewhere,— 
settled  beyond  serious  debate, — ^that  a  rail- 
road company,  in  bridging  a  stream,  must 
provide  a  waterway  for  the  passage  of  the 
water  which  flows  into  and  down  the  stream 
in  times  of  ordinary  floods,  but  it  is  not 
bound  to  provide  outlets  for  surface  water. 
If  the  water  of  the  Wabash  river,  in  times 
of  ordinary  floods,  is  surface  water,  a  rail- 
way company  would  be  under  no  obligation 
to  provide  an  outlet  for  its  Bui)erabundant 
water  at  such  times ;  and  the  ultimate  result 
would  be  that  all  the  company  need  do  is  to 
provide  outlets  sufficient  to  pass  the  water 
which  flows  in  the  channel,  and  within  its 
banks.  Such,  however,  is  not  the  measure 
of  its  duty.  Either  the  cases  which  hold  that 
a  railroad  company,  in  bridging  a  stream, 
must  provide    a  sufficient  waterway  for  the 

Sassage  of  the  superabundant  water  which 
ows Into  and  down  the  stream  in  times  of 
ordinarv  floods,  are  unsound,  or  else  the  doc- 
trine of  Taylor  v.  Pickas,  supra,  and  of  the 
cases  which  follow  it,  cannot  be  upheld. 

In  the  decision  of  the  case  before  me,  it  is 
not  necessary  to  repudiate  the  doctrine  of 
Taylor  v.  Hckas,  supra,  and  of  the  other  cases 
which  follow  it,  because  there  is  an  essential 
difference  between  the  facts  in  the  present 
case  and  the  facts  in  the  cases  hereinbefore 
cited  and  criticised.  In  those  cases  tlM  em- 
bankments or  obstructions  complained  of  did 
not  run  upon  and  along  the  bank  of  ttie 
stream,  but  thev  were  placed  at  ric^htanpes 
thereto,  while  Lere  the  levee  runs  upon  xJom 
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bank,  ftnd  parallel  with  the  rlTer.  In  this 
case  the  riparian  owner  proDoees  to  chanfi:e 
the  hank  bv  erecting  an  artificial  upon  the 
natural  bank.  There  is  also  a  plain  differ- 
ence between  the  backing  up  of  flood  waters 
on  one  side  of  the  stream,  and  a  change  of 
tiie  bank  so  made  as  necessarily  to  cast  the 
water  which  flows  in  the  stream  at  times  of 
<»dinar7  floods  upon  the  proprietors  of  lands 
on  the  opposite  side  of  the  river.  No  Indiana 
case  has  been  cited,  and  none  is  believed  to 
exist,  holding  that  a  riparian  proprietor  has 
the  rieht  to  erect  a  new  bank  along  the  mar- 
gin Oi  a  stream,  the  necessary  effect  of  which 
is  to  cast  its  superabundant  waters,  in  times 
of  ordinary  floods,  upon  the  lands  of  the  op- 
posite riparian  proprietor,  without  responsi- 
bility for  the  proximate  damages  occasioned 
by  such  new  'bank.  The  flow  of  a  river, 
when  swollen  beyond  the  law-water  mark  of 
the  dry  seasons  by  the  ordinary  rains  which 
fall  in  wet  seasons,  or  by  the  melting  of 
■now,  does  not  constitute  surface  water.  The 
'waters  of  a  natural  stream  are  not  surface 
-water,  in  any  just  sense,  and  the  waters  of 
m  stream  are  those  which  are  cast  into  it  by 
rainfalls  and  melting  snows.  Ordinary  rain- 
falls are  such  as  are  not  unprecedented  and 
extraordinary;  and  hence  floods  and. freshets 
which  habitually  recur,  though  at  irregular 
and  infrequent  intervals,  are  not  extraordi- 
nary or  unprecedented.  It  has  been  well  said 
that  **  freshets  are  regarded  as  ordinary  which 
are  well  known  to  occur  in  the  stream  oc- 
casionally through  a  period  of  years,  though 
at  no  regular  intervals."  Gould,  Waters, 
§  211c.  The  waters  cast  into  a  stream  by  or- 
dinary floods  must  have  a  channel  in  which 
they  are  accustomed  to  flow,  and,  if  they 
have,  that  channel  is  a  natural  watercourse, 
with  which  no  riparian  proprietor  can  law- 
fully interfere  to  the  injury  of  another.  If 
there  is  a  natural  waterway  or  course,  and 
its  existence  is  necessary*  to  carry  off  the 
water  cast  into  the  stream  by  ordinary  floods, 
that  way  is  the  flood  channel  of  the  stream ; 
and,  if  it  is  the  flood  channel  of  the  stream, 
the  water  which  flows  there  cannot  be  re- 
f^arded  as  surface  water.  Surface  water  is 
that  which  is  diffused  over  the  ground  from 
falling  rains  or  melting  snows,  and  continues 
to  be  such  until  it  reaches  some  bed  or  chan- 
nel in  which  water  is  accustomed  to  flow. 
Surface  water  ceases  to  be  such  when  it  enters 
a  watercourse  in  which  it  is  accustomed  to 
flow ;  for,  having  entered  the  stream,  it  be- 
comes a  part  of  it,  and  loses  its  original  char- 
acter. "A  stream,"  says  Gould,  "does  not 
cease  to  be  a  watercourse,  and  become  mere 
surface  water,  because,  at  a  certain  point,  it 
spreads  over  a  level  meadow,  and  flows  for 
a  distance  without  defined  banks,  before  flow- 
ing again  in  a  definite  channel."  Gould, 
Waters.  ^  264.  It  must  necessarily  follow 
from  this  general  principle  that  where  water 
naturally  flows,  though  the  volume  may 
change  with  the  varying  seasons,  there  Is  a 
natural  watercourse,  even  though  at  times 
the  place  where  the  water  flows  in  ordinary 
floods  may  become  entirely  dry.  It  can  make 
no  difference  that  the  boundaries  within 
which  the  water  flows  change  with  varying 
seasons,  for  the  way  which  nature  has  pro- 
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vlded  for  its  flow  is  the  stream,  and  water 
flowing  in  that  waterway  is  not  surface 
water.  As  is  well  said  in  Cratoford  v.  Rambo, 
44  Ohio  St.  279 :  **  It  is  difficult  to  see  upon 
what  principle  the  flood  waters  of  a  river  can 
be  likened  to  surface  water.  When  it  is  said 
that  a  river  is  out  of  its  banks,  no  more  is 
implied  than  that  its  volume  then  exceeds 
what  it  ordinarily  is.  Whether  high  or  low, 
the  entire  volume  at  any  one  time  constitutes 
the  water  of  the  river  at  such  time,  and  the 
land  over  which  it  flows  must  be  regarded 
as  ito  channel.  So  that,  when,  swollen  by 
rains  and  melting  snows,  it  extends  and  flows 
over  the  bottoms  along  its  course,  that  is  its 
flood  channel ;  and  when,  by  drought,  it  is 
reduced  to  Ito  minimum,  that  is  its  low- 
water  channel." 

Lu^d  Tenterden,  with  whom  originated  the 
expression  that  "surface  water  is  a  common 
enemy, "  held.  In  Bex  v.  Traffordy  1  Bam.  & 
Ad.  874,  that  the  water  of  a  stream  was  not 
surface  water,  and  declared  that  the  doctrine 
announced  in  King  v.  Gommimoners  of  Setoen, 
8  Barn.  &  C.  855  (the  case  in  which  he  used 
the  above  expression),  had  no  application  to 
the  waters  of  a  natural  stream.  In  the  course 
of  his  opinion,  he  observes :  **  It  has  long 
been  established  that  the  ordinary  course  of 
water  cannot  be  lawfully  changed  or  ob- 
structed for  the  benefit  of  one  class  of  persons 
to  the  injury  of  another.  Unless,  therefore, 
a  sound  distinction  can  be  made  in  the  ordi- 
nary course  of  water  flowing  in  a  bounded 
channel  at  all  seasons  of  the  year,  and  the 
extraordinary  cause  which  its  superabundant 
qj^uantity  has  been  accustomed  to'take  at  par- 
ticular seasons,  the  creation  and  continuance 
of  these  feeders  cannot  be  justified.  No  case 
has  been  cited  or  has  been  found  that  will 
support  such  a  distinction." 

In  the  case  of  0*  Connell  v.  Eait  Tennessee 
F.  d  O.  R  Co,,  87  Ga.  246,  18  L.  R.  A.  897, 
the  supreme  court  of  Georgia  states  the  ques* 
tion  before  it  thus:  "The  precise  question 
in  this  case  is  whether  the  owner  of  land  on 
the  bank  of  a  river  can,  without  liability, 
erect  on  his  own  land  an  embankment  which 
increases  the  overflow,  in  times  of  flood,  upon 
the  lands  of  the  opposite  proprietor,  to  the 
injury  thereof." 

After  a  full  and  careful  consideration  of 
the  question  it  was  held  that  there  was  no 
such  right.  In  the  course  of  the  opinion  the 
court  observed :  "  The  surplus  waters  do  not 
cease  to  be  a  part  of  the  river  when  they 
spread  over  the  adjacent  low  grounds,  with- 
out well-defined  banks  or  channels,  so  long 
as  they  form  with  it  one  body  of  water,  event- 
ually to  be  discharged  through  the  proj.er 
channel." 

In  MenHM  v.  Breadalbans,  8  Bligh,  N.  S. 
414,  the  court  says :  ''It  is  clear,  beyond  the 
possibility  of  doubt,  that,  by  the  law  of 
England,  such  an  operation  cannot  be  carried 
on.  The  old  course  of  the  flood  stream  be- 
ing along  certain  lands,  it  is  not  competent 
for  the  proprietors  of  those  lands  to  obstruct 
that  course  by  a  sort  of  new  waterway,  te 
the  prejudice  of  the  proprietor  on  the  other 
side." 

In  BurweU  v.  ffobeon,  12  Gratt  829,  65  Am. 
Dec.  247,  it  is  holden  that  the  water  of  a 
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stream,  when  swollen  by  ordinary  floods.  Is 
not  Burfaoe  water.  Speaking  of  the  conces- 
sion of  counsel  that  the  general  rule  is  that 
the  flow  of  a  stream  cannot  be  lawfully  ob- 
structed, and  the  denial  of  its  application  to 
(he  case  before  it,  the  court  said : 

''But  he  contended  that  it  is  confined  in  its 
application  to  the  ordinary  course  of  tiie 
stream,  and  that  a  riparian  proprietor  may 
lawfully  protect  his  property  from  floods  hv 
erecting  a  dike  or  other  obstruction,  though 
its  necessary  effect  may  be  to  turn  the  super- 
abundant water  on  the  land  of  his  neighbor. 
8uch  a  distinction  between  the  ordinary  and 
extraordinary  flow  of  a  stream  is  not  laid 
down  or  recognized  by  any  elementary  writer, 
or  in  any  adjudged  case,  so  far  as  I  have  seen. 
The  utmost  extent  to  which  the  authorities 
go  in  that  direction  Is  that  a  riparian  pro- 
prietor may  erect  any  work  in  order  to  pre- 
vent his  land  being  oyerflowed  by  any  change 
in  the  natural  flow  of  the  stream,  and  to 
prevent  its  old  course  from  being  altered. 
An  gel  1,  Watercourses,  ^  888.  But  he  has  no 
right  to  build  anything  which,  in  times  of 
ordinary  flood,  will  throw  the  waters  on  the 
grounds  of  anotlier  proprietor,  so  as  to  over- 
How  and  injure  them.  If,  in  the  case  of  such 
an  obstruction,  it  appear  that  the  injury  arose 
from  causes  which  might  have  been  foreseen, 
such  as  ordinary  freshets,  he  is  liable  for  the 
damage.  Id.  §  849.  That  the  supposed  dis- 
tinction does  not  exist  was  expressly  decided 
in  Bex  v.  Trajffoi-d,  1  Barn.  &  Ad.  874." 

The  same  principle  is  recognized  or  ex- 
pressly decided  in  the  follow  lug  cases :  Jones 
V.  Hannavan,  55  Mo.  462 ;  Wharton  v.  Stev- 
ens, 84  Iowa,  107,  15  L.  R.  A.  630 ;  Qerrish 
V.  Gough,  48  N.  H.  9,  97  Am.  Dec.  561,  2 
Am.  Hep.  165;  IJartshom  v.  Cliaddoek,  135 
N.  Y.  116,  17  L.  R.  A.  426;  Bpme  v.  Min- 
neapolis ct-  St,  L.  n,  Co,  88  Minu.  212 ;  Wal- 
lace  V.  Drew^  59  Barb.  413 ;  Ordway  v.  Can- 
isteo,  66  Hun,  509,  885;  Oairiger  v.  East 
Tennessee,  V.  A  Q,  R,  Co.  7  Lea,  888;  West 
T.  Tayl(yr,  16  Or.  165. 

With  reasonably  near  approximation  to  ac- 
curacy, it  may  be  laid  down  as  a  general  rule 
that  all  the  waters  of  a  river,  which  form  one 
body,  when  flowiuf  within  the  boundaries 
within  which  they  have  been  immemorially 
accustomed  to  flow,  in  times  of  ordinary 
floods,  constitute  waters  of  the  river,  and  are 
not  surface  waters. 

The  complainant  owns  a  right  of  way  over 
and  across  the  lands  of  the  de^ndant,  200  feet 
in  width.  Its  title  thereto  was  acquired  by 
a  deed  of  conveyance  from  the  same  party 
from  whom  the  defendant  subsequently  ac- 
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quired  his  title.    The  deed  conveyed  to  the 
complainant  all  the  right,  title,  and  estate 
which  could  have  been  acquired  under  con- 
demnation proceedings  under  the  statute  of 
the  slate  in  that  case  made  and  provided. 
The  complainant  acquired  an  easement  in  the 
land,  whose  nature  and  extent  are  such  as  is 
necessary  for  the  purpose  of  maintaining  and 
operating  its  railway.    The  estate  of  the  com- 
plainant is  the  dominant,  and  that  of  the  de- 
fendant the  servient.     Davidson  v.  Nicholson^ 
59  Ind.  411 :  Robinson  v.  ThraiUdU,  110  Ind. 
117.    The  grant  of  an  easement  conveys  all 
such  incidental  rights  as  are  necessanr  to  the 
enjoyment  of  the  thing  granted.     The  use 
to  which  an  easement  is  devoted,  or  for  which 
it  is  created,  determines  its  character ;  and, 
to  the  extent  that  the  use  is  necessary  to  carry 
out  the  purpose  of  the  grant,  the  rights  of  the 
owner  of  the  easement  are  paramount.    An 
easement  granted  to  a  railway  is  essentially 
different  from  any  other.    The  nature  of  rail- 
way service  requires  exclusive  occupancy. 
A  railroad  company  is  held  to  the  hii^hot 
degree  of  care,  and  the  exercise  of  this  care 
necessarily  requires  that  it  should  have  com- 
plete dominion  over  its  right  of  way.     It  is 
bound  to  prevent  obstructions  from  being 
placed  on  its  tracks,  and  is  required  to  keep 
them  fenced  in,  and  free  from  rubbish  or  other 
combustible  materials.    The  duties  of  a  rail- 
way company  are  due  to  the  public  as  well 
as  to  individuals,  and  these  duties  it  must 
preform  at  its  peril.    The  rules  which  apply 
to  the  use  of  streets  or  highways  fail,  when 
applied  to  railroads,  because  the  necessities 
of  their  use  are  different.    The  railroad  must 
have  the  exclusive  possession  and  control  of 
the  land  within  the  lines  of  its  location,  and 
the  right  to  remove  everything   placeid  or 
growing  thereon,  which  it  mi^  deem  neces- 
sary to  remove  to  insure  the  safe  management 
of  its  road.    Hayden  v.  Shillings,  78  Me.  493 ; 
Brainard  v.  dapp,  10  Cush.  10,  57  Am.  Dec 
74 ;  Hazen  v.  Boston  d  M,  Railroad,  2  Gray, 
677 ;  Proprietors  of  Locks  d  Canals  y.  J^ashum 
df  L,  R.  Co.  104  Mass.  11,  6  Am.  Rep.  181; 
Jackson  V.  Rutland  d  B.  R,  Co.  25  Yt  160; 
Connecticut  d  P.  R.  R.  Co.  v.  Ebltan,  82  Vt 
48;  Atlantic  d  Pacific  Tdeg.  Co.  v.   CMcom, 
R.  I.  d  P.  R  09.  6  Biss.  158,  Fed.  Cas.  No. 
632. 

The  construction  of  the  levee  as  proposed 
would  be  a  plain  invasion  of  t^e  complain- 
ant's exclusive  rights. 

It  follows  from  the  foregoing  considera- 
tions that  tite  demurrer  muH  b$  oven^Ud,  and 
it  is  so  ordered. 


MM. 
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Sarah  J.  BARROWS,  AppL, 
City  of  SYCAMORE. 

!•  A  staiidpipe  or  water  tower  plaoed  In 
A  Btraet  Is  an  imlawfal  use  thereof,  althouffh  the 
fto  belongs  to  the  dty  which  erects  the  tower. 

Mm  Special  Injury  is  neoessary  to  gire  a 
private  right  of  action  for  the  unlawful  pladog 
of  a  standpipe  or  water  tower  In  a  street 

3.   The  mere  eonclogJonof  the  pleader 

that  a  standpipe  or  water  tower  Is  liable  to  blow 
over  or  bunt  Is  not  a  sufficient  ayerment  of 
special  damages. 
<4.  An  aUe^atioii  that  a  standpipe  ob- 
etraots  the  lif^ht  to  a  building  is  a  suffldent 
allegation  of  special  Injury  to  the  owner. 

annelA,18QU 

APPEAL  by  plaiotiff  from  a  Jadgment  of 
the  Appellate  Court,  Second  District, 
«ffinniDg  a  Judgment  of  the  Circuit  for  De 
Kalb  County  in  favorof  defendant  in  an  action 
brought  to  recover  damages  for  the  erection  by 
^defendant  in  a  public  street  in  front  of  plain- 
tiff's  property  of  a  standpipe  or  water  tower. 
£eter9ed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jones  A  Rog^ers,  for  appellant: 

The  pleadings  show  that  plaintiff  cannot 
successfully  carry  on  her  hotel  busineas  and 
can  neither  sell  nor  rent  her  said  property. 

Can  a  city,  in  the  construction  of  waterworks, 
thus  damage  private  property  without  making 
compensation  for  such  damage? 

Private  property  shall  not  be  taken  or  dam- 
aged for  public  use  without  Just  compensation. 

Const.  1870,  art.  2,  §  18;  Bigney  v.  CJUeago, 
102  ni.  74. 

If  the  market  value  of  plaintiff's  property  is 
ffteatly  depreciated  on  account  of  the  con- 
atruction  and  erection  of  this  structure  in  a 
public  street  so  near  to  said  property  as  these 
pleadings  aver,  then  there  is  a  damage. 

St&ckton  V.  Chicago,  186  HI.  484;  Springer 

y.  Chicago,  12  L.  R.  A.  609,  185  Dl.  560;  Chi- 

^go,  B.  d  N.  B.  Co.  v.  Bowman,  122  III.  595; 

Chicnoo.  P.dbSt.JL  B.  Co.  y.  Leah,  41  Dl. 

App.  689L 

in  considering  the  depredation  of  market 
value,  all  facts  that  contribute  to  produce  dam- 
age as  shown  by  the  evidence  may  be  consid- 
ered. 

Chicago,  P.  d  Si,  L.  R  Co.  v.  Oreiney,  187 
HI.  638;  Chicago,  P.  A  8t.  L.  R.  Co,  v.  Blume, 
137  111.  452;  Chicago,  P.  dSt.  L.  R  Co.  v.  Nix, 
137  ni.  144. 

And  this  damage  includes  all  actual  incon- 
-veniences  and  damages  the  property  may  sus- 
tain in  its  use  for  the  present  and  in  the  future. 

Non.~CompaTe  with  the  above  case  the  Oregon 
•ease  of  Savage  v.  Salem,  21  L.  B.  A  7B7,  In  which 
the  court  refused  to  treat  tanks  placed  in  a  street 
for  use  In  performing  a  contraot  for  sprinkling  the 
-atreets  as  nnlsanoas  per  te» 

As  to  the  right  to  receive  light  and  air  from  a 
street.  aee]futo  to  Oaae  v.  Minot  (liaasj  SUB. 


Chicago,  P.  d  8i.  L.  R  Ob.  v.  Bitims,  and 
Chicago,  P,  d  8t.  L.  R  Co,  v.  Nix.  iupra. 

As  to  land  not  taken,  the  landowner  can  re- 
cover only  for  the  depreciation  in  its  market 
value. 

Chicago,  P.  d  8t.  L.  R  Co.  t.  Oreiney,  and 
Springer  v.  Chicago,  supra. 

The  erection  of  such  a  structure  or  water 
tower  in  a  public  street,  135  feet  high  and  45 
feet  in  circumference,  is  not  the  natural 
nor  legitimate  use  of  the  street  but  is  a  diver- 
sion of  the  street  from  the  use  for  which  it  was 
originally  taken,  and  the  owner  of  a  lot  ad- 
joining a  street  does  not  take  it  subject  to  any 
such  easement. 

Lahr  V.  Metropolitan  Elev.  R  Co,  104  N.  Y. 
268;  Morrison  v.  Hinkson,  87  III.  5S9,  29  Am. 
Rep.  77;  Laks  Erie  d  W,  R  Co.  v.  Scott,  8  L. 
R.  A.  830, 132  lU.  429;  Keithtburg  d  E.  B.  Co. 
T.  Henry,  79  111.  292;  Chicago,  P.  d  St,  L.  B, 
Co.  V.  AldrUh,  184  111.  16. 

This  property  was  used  for  resident  and  hotel 
purposes  and  if  its  value  for  such  purposes  was 
and  is  depreciated  on  account  of  the  erection 
and  maintenance  of  the  structure  in  question 
on  the  part  of  the  city,  then  we  have  a  right  to 
recover  for  damages  thus  occasioned. 

Johnson  v.  Freeport  d  M.  R  B,  Co.  Ill  CL 
419. 

The  plaintiff  has  a  property  right  in  the  street 
adjacent  to  her  lot  different  from  that  of  the 
general  public  and  in  tbe  nature  of  an  incor- 
poreal hereditamcDt  in  tbe  street  adjacent  to 
her  premises. 

Crawford  v.  Delaware,  7  Ohio  St.  459:  Bing- 
ham V.  Doane,  9  Ohio,  168;  LitHe  Miami  and 
Pittsburah,  C.  d  St.  L.  B.  Cos.  v.  EamMeton, 
40  Ohio  St.  501:  Bensselaer  v.  Leopold,  106  Ind. 
29;  Denver  v.  Bayer,  7  Colo.  113;  Story  v.  Aew 
York  Elev.  R  Co.9QN,  Y.  122.  43  Am.  Rep. 
146;  Burlington  d  M.  B.  B,  Co.  v.Beinhackle,  15 
Neb.  279,  48  Am.  Rep.  342;  Oottschalk  v.  Chi- 
cago, B,  dQ.  R  Co.  14  Neb.  550. 

And  tbe  same  view  is  maintained  in  HaHinf^t 
d  0. 1,  B.  Co,  V.  Ingalls,  15  Neb.  123;  Hannon 
V.  Chicago,  M.  d  St,  P.  B.  Co.  61  Iowa,  688; 
Buchner  v.  Chicago,  M,  d  N.  W.  B.  Co,  56  Wis. 
403;  Mulholland  v.  Dee  Moines,  A.  d  W.  B.  Co. 
60  Iowa,  740;  Carli  v.  StiUwaUr  Street  B.  d 
Transfer  Co.  28  Minn.  373.  41  Am.  Dec.  290; 
Edmisony,  LowryiS.  Dak.)17L.R.A.275;  Mor- 
rison V.  Einkson,  87  111.  589.  29  Am.  Rep.  77. 

Messrs.  Games  &  D union,  for  appellee: 

A  demurrer  to  a  pleading  admits  tbe  tiuib 
of  the  facts  well  pleaded,  but  does  not  ad  mil 
the  conclusions  sought  to  be  drawn  from  tbem. 

ArcTU  V.  Weir,  89  lil.  25;  OrHg  v.  Rumll, 
115  IIL  488;  Peoples.  Hatch,  83  III.  9;  Compher 
V.  People,  12  111.  290;  Stow  v.  BvascU,  86  111. 
18;  Story,  Eq.  PI.  9th  ed.  §  452,  and  noU  a; 
Whart  Ev.  §  840. 

A  demurrer  does  not  admit  arguments,  in- 
ferences, and  conclusions  of  law. 

5  Am.  &  Eng.  Encyclop.  Law,  p.  560.  note  7: 
Corn.  V.  Allegheny  Bridge  Co.  20  Pa.  185;  EU- 
maker  v.  Franklin  F.  Ins,  Co,  6  Watto  A  8. 
489;  MUlard  v.  Baldwin,  8  Gray,  484. 

A  demurrer  does  not  admit  inferences  from 
facts,  arguments,  or  conclusions. 

09171.  V.  Allegheny  County  Comrs,  87  PiL  977; 
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See  also  28  L.  R.  A.  517;  34  L.  R.  A.  184. 
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SktU  V.  CoUins,  5  Wis.  839;  United  States  v. 
AfMS,  »9  U.  S.  45, 25  L.  ed.  800;  DiOon  ▼.  Bar- 
nard, 88  U.  8.  21  Wall.  487,  22  L.  ed.  676. 

Under  our  stuiute  cilies  are  jriven  exclusive 
control  of  all  streets  and  alleys  within  the  cor- 
porate limits.  The  fee  of  the  streets  is  in  the 
corporation,  and  the  dominion  over  them  is  as 
absolute  as  that  of  the  owner  of  other  lands. 

Cairo  Jt  V.  R.  Co.  v.  People,  92  HI.  170;  Mom 
V.  Pittifburgh,  Ft,  W,  dt  O.  R.  Oo.  21  111.  622; 
Murphy  v.  Chicaao,  29  111.  279,  81  Am.  Dec. 
807;  Chicago  A  N,  W.  R.  Co.  v.  PeopU^  91  111. 
251;  Qaincy  v.  Bull,  106  111.  887. 

In  2  Dillon  on  Municipal  Corporations,  2d 
ed.  651,  it  is  laid  down:  "The  use  of  streets 
for  the  purpose  of  laying  down  water-pipes 
stands  upon  the  same  principle  as  their  use  for 
•ewers  and  gas-pipes. 

The  municipal  authorities  may  build  a  reser- 
voir or  cistern  in  a  street  to  retain  water  with 
which  to  sprinkle  streets  or  extinguish  fires. 

West  v.  Bancroft,  «2  Vt  867;  Lewis,  Em. 
Dom.  §§  126, 128. 

The  erection  of  lamps  for  street  lighting,  of 
hydrants,  fire-plugs,  drinking  fountains,  and 
water-troughs  are  all  familiar  and  well-author- 
ized uses  of  streets  as  well  as  the  erection  of 
Btatuary  and  ornaments. 

Rignet/  v.  Chicago^  102  111.  64;  Bhnwneetcym 
▼.  Mason,  82  111.  837,  25  Am.  Rep.  821. 

For  any  act  obstructing  a  public  and  com- 
mon right  no  common  private  action  will  lie 
for  damages  of  the  same  kind  as  those  sustained 
by  the  genera]  public,  although  in  a  much 
greater  degree  than  any  other  person. 

Chicago  v.  Union  Building  Asso.  102  III.  879, 
40  Am.  Rep.  598;  Bast  St,  fjouis  y.  (/Flynn, 
119  I1L  200,  69  Am.  Rep.  795. 

There  can  be  no  recovery  for  a  mere  theoret- 
ical injury  where  the  act  complained  of  is  of 
itself  lawful. 

3  Sutherland,  Damages,  897;  Chicago,  B.  d 
J^.  R.  Co.  V.  Bowman,  122  111.  595;  McReynolds 
V.  Baltimore  db  0.  R.  Co.  106  IlL  162;  Peoria 
dbP.U.R.  Co.  Y.  Petnia  db  F,  B,  Co,  106  HI. 
110. 

The  doctrine  of  ancient  lights  does  not  pre- 
vail in  this  state. 

Quest  V.  Reynolds,  68  HI.  478,  18  Am«  Bep. 
670;  Tinker  v.  Forbes,  186  Dl.  221. 

But  even  in  Jurisdictions  where  the  doctrine 
of  ancient  lights  is  upheld,  the  law  is,  that  to 
form  a  basis  for  recovery  there  must  be  a  sub- 
stantial privation  of  light  sufficient  to  render 
the  occupation  of  the  house  comparatively  nn- 
comfortable.  Mere  diminution  of  a  ray  or  two 
of  lieht  will  not  suffice. 

Addison,  Torts,  §  208;  Back  ▼.  Staeey,  2  Car. 
A  P.  466. 

Wilkin^  t/.,  delivered  the  opinion  of  the 
oourt: 

This  is  an  action  on  the  case  by  appellant 
against  appellee,  in  the  circuit  court  of  De- 
kalb county,  to  recover  damages  for  an  al- 
leged injury  to  real  property.  The  circuit 
oourt  sustained  a  demurrer  to  the  declaration, 
•Dd  rendered  judgment  against  the  plaintiff 
for  costs,  from  which  she  appealed  to  the  ap- 
pellate oourt  of  the  second  district,  and  from 
a  judgment  of  affirmance  in  that  court  prose- 
cuted this  appeal. 

The  cause  of  action  set  up  in  the  declara- 
2*.  L.  R.  A. 


tion  is  that  plaintiff  is  the  owner  of  a  oertai» 
lot  in  the  city  of  Sycamore,  with  a  two-stoir 
building  on  the  southwest  comer  thereof, 
fronting  south  and  west  on  State  and  Main 
streets,  which  she  used  and  occupied  as  ». 
residence  and  hotel;  that  the  city  ** injuri- 
ously, unjustly,  and  wronrfully  constructed, 
or  caused  to  be  constructed  and  erected,  at  or 
near  the  center  of  the  intersection  of  said 
streets,  and  at  a  distance  of  about  66^  feet 
from  said  hotel  building,  a  standpipe,  or 
water  tower, "  16  feet  in  diameter,  and  about 
185  feet  high,  having  a  capacity  of  179,000 
gallons,  made  of  steel  or  iron  plates,  5  feet- 
wide,  riveted  together,  the  lower  course  be- 
ing nine  sixteenths  of  an  inch  thick,  and  tho8» 
above  diminishing  to  the  upper  course,  which 
was  three  sixteenths  of  an  inch.  This  struct- 
ure is  alleged  to  have  caused  an  injury  to 
plaintiff's  building,  which  is  set  forth  ia 
each  of  the  four  counts  of  the  declaration  a» 
follows:  First  count:  ''Which  standpipe, 
by  reason  of  the  fact  that  there  is  a  constant 
apprehension  that  it  may  fall  over  upon  said 
hotel  building,  and,  by  its  great  weight,  in- 
jure, crush,  or  destroy  the  same,  or  that  it 
mieht  blow  over  upon  said  property,  or  burst 
and  flood  the  same,  greatlv  depreciates  in 
value  the  premises  for  residence,  hotel,  and 
business  purposes,  and  especially  greatly  de- 
preciates in  price  the  market  value  of  said 
premises."  Second  count:  "Which  stand- 
pipe  is  liable  to  fall  or  blow  over  upon  said 
premises,  and,  by  its  great  weight,  injure, 
crush,  or  destroy  said  building,  and  is  liable 
to  burst,  and  flood  said  premises,  and  thu» 
injure  the  same,  or  destroy  the  said  hotel 
building,  and  thereby  greatly  depreciates  iik 
value  said  premises,"  etc.  Third  count: 
**  Which  standpipe  is  of  a  dangeroua  char- 
acter, and  is  liable  to  fall  or  blow  over  upon 
said  hotel  building,  and,  by  its  great  weight, 
injure,  crush,  or  destroy  the  same,  ana  is 
liable  to. burst  and  flood  said  premises,  and 
thus  injure  the  same,  or  destroy  the  said  hotel 
building;  and  the  standpipe  is  a  constant 
menace  to  plaintiff's  property,  and  the  lia- 
bility of  said  structure  and  stnictiires  of  like 
character  to  fall  or  blow  over  or  burst  has 
thereby  greatly  depreciated  in  value  said 
premises  for  residence,  hotel,  or  other  busi- 
ness purposes,  and  especially  greatly  depreci- 
ates in  price  the  market  value  of  said  prem- 
ises." Fourth  count:  ''And,  by  reason  of 
defendant's  constructing  or  causing  to  b» 
constructed,  said  standpipe.  as  above  stated, 
in  the  public  streets  of  said  city,  and  so  near 
to  plaintiff's  hotel  building,  said  standpipe 
obstructs  the  light  to  said  plaintiff's  hotel 
building,  and  particularly  to  the  parlor  and 
sitting  room  in  the  southwest  comer  of  said 
hotel  building,  and  obstructs  the  view  from 
said  hotel  buUding ;  and  said  standpipe,  be- 
ing of  so  great  height,  and  in  frunt  of  and 
near  said  plaintiffs'  said  premises,  casts  a. 
shadow  upon  said  hotel  building,  and  makes 
the  appearance  of  said  premises  unsightly, 
and  otherwise  injuriously  affects  said  prem- 
ises, and  thus  plaintiff's  said  premises  are 
less  convenient  and  comfortable  for  residence 
and  hotel  purposes;  and  by  reason  of  the 
wrongful  acts  and  doin^  of  the  defendant  as 
aforesaid,  and  tiie  injuries  done  to  plaintiiE*^ 
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propertj  as  aforesaid,  the  market  yalue  of 
olaintin's  said  premises  is  thereby  greatly 
decreased."  Each  of  these  couDts  concludes 
with  the  ayerment  ''that,  by  means  of  the 

Jtremises,  the  said  deffcndant  has  greatly  in- 
ured and  damaged  the  said  property  of  plain- 
tiff, within  the  meaning  of  the  constitution 
and  laws  of  the  state  of  Illinois ;  yet  the  said 
defendant  has  never  paid,  nor  offered  to  pay, 
to  the  said  plaintiff,  any  of  the  damage  so 
injuriously  and  unjustly  caused  to  the  plain- 
tin's  said  property,  nor  has  any  proceeding 
been  instituted  by  the  defendant  for  the  pur- 
pose of  having  just  compensation  therefor  as- 
certained; and  the  plaintiff  avers  that,  by 
reason  of  tiie  premises  above  set  forth,  the 

Slaintiff'B  saia  property  has  been  greatly 
amaged  and  depreciated  in  value,  to  the 
damage  of  said  plaintiff  of  the  sum  of  three 
thousand  ($8,000),  and  therefore  she  brings 
her  suit,"  etc.  It  thus  appears  that  the  dec- 
laration proceeds  both  upon  the  ground  that 
placing  the  standpipe  in  the  street  was 
wrongful,  and,  even  if  authorized  by  law, 
plaintiff's  property  could  not,  under  the  con- 
stitution, be  damaged  thereby  without  just 
compensation,  which  had  not  been  ascer- 
tained. The  demurrer  was,  in  effect,  general 
to  each  count,  viz.,  it  made  no  objection  to 
the  declaration  on  account  of  duplicity  or  the 
mere  form  of  pleading,  and  therefore  the  only 
question  presented  for  our  decision  is,  does 
either  of  the  counts  state,  in  substance,  a 
good  cause  of  action? 

It  is  insisted  on  behalf  of  the  city  that, 
being  the  owner  of  the  fee  in  the  streets,  and 
having  the  absolute  control  over  them,  it 
had  a  right  to  build  the  standpipe  in  them, 
and  that,  if  injury  resulted  thereby  to  plain- 
tiff's property,  it  is  damnum  absque  injuria. 
The  soundness  of  this  position  depends  upon 
whether  the  placing  of  a  structure  like  that 
described  in  the  declaration  in  the  streets  of 
a  city  is  consistent  with  the  oblects  for  which 
streets  are  established,  and  held  by  municipal 
authorities  in  trust  for  the  public  use.  'The 
ffeneral  rule,  long  recognized  by  this  court, 
18  that,  having  the  free  and  exclusive  control 
over  streets,  municipal  authorities  may  ap- 
propriate them  to  any  use  not  incompatible 
with  the  object  for  which  they  were  estab- 
lished, (iuiney  v.  BuU,  106  111.  887,  and 
cases  there  cited.  In  the  application  of  the 
rule,  it  has  been  held  in  tibe  case  cited  and 
others  that  a  city  council  may  lawfully  au- 
thorize the  laying  of  railroad  tracks  upon, 
and  water,  sewer,  and  gas  pipes  under,  pub- 
lic streets,  and  that  property  owners  could 
neither  enjoin  such  use,  nor  recover  damages 
to  property  occasioned  thereby.  Laying 
pipes  under  the  streets  for  the  purpose  of  dis- 
tributing water  and  gas,  and  carrying  off 
sewage,  is  lawful,  both  because  it  is  neces- 
sary for  the  health,  comfort,  and  convenience 
of  the  inhabitants,  and  because  it  in  no  way 
interferes  with,  and  is  not  incompatible  with, 
the  use  of  such  streets  for  public  travel. 
Bailroad  tracks  may  be  lawfully  laid  in 
streets  for  the  same  reason,  as  stated  in  the 
Mam  Cote,  21  111.  522,  cited  in  Quincy  v. 
Bull,  supra:  "  A  street  is  made  for  the  pas- 
sage of  persons  and  property,  and  the  law 
cannot  define  what  exclusive  means  of  trans- 
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portation  and  passage  shall  be  used. "    It  was, 
however,  held  in  Stack  v.  East  8t,  Louis,  8^ 
111.  877,  28  Am.  Rop.  619,  and  cases  cited  t4> 
the  same  effect  in  Ligofft  v.  Chxcago,  189  III. 
46,  that,  in  permitting  the  use  of  streets  for 
other  purposes  than  public  thoroughfares, 
"  the  cit^  has  no  right  to  so  obstruct  them  aa 
to  deprive  the  public  and  adjacent  property 
holders  of  their  use  as  streets.    The  primary 
object  is  for  ordinary  passage  and  travel,  and 
the  public  and  individuals  cannot  be  right- 
fully deprived  of  such  use. "    It  does  not  fol- 
low, therefore,  that,  because  railroad  tracks 
may  be  put  on  or  pipes  under  streets,  struc- 
tures like  the  one  described  in  this  declara- 
tion can  be  built  in  them.    Water  and  gaa 
pipes,  with  hydrants,  lamp-posts,  and  other 
appliances,  are  necessary  for  the  distribution 
of  water  and  light  over  the  city,  and  the- 
streets  may   be  legitimately  used  for  that 
purpose ;  liut  it  would  scarcely  be  contended 
that  the  water  or  gas  works  themselves  could 
be  lawfully  built  in  a  public  street,  as  not 
being  inconsistent  with  the  public  use.     la 
fact  directly  the  contrary  was  held  in  Mor^ 
rison  v.  Hinksan,  87  111.  587,  20  Am.  Rep. 
77,   as  to  waterworks.    It  was  there  said: 
"  But  it  is  not  conceded  that  the  erection  of  a 
water  tank  in  the  center  of  the  street,  occu- 
pying one  half  of  the  width  thereof,  and  the 
erection  and  operating  of  a  steam  engine  in 
connection  therewith,  even  for  the  purposes 
of   supplying  the  city    and    the  residents 
thereof  with  water,  are  some  of  the  uses  of  a 
street  as  such,  for  which  the  ground  may  be 
appropriately  used  under  a  dedication  thereof 
as  a  street.    The  owner  of  a  lot  adjoininjc  a 
street  does  not  take  the  same  subject  to  any 
such  easement."    It  is  true  it  was  stated  in 
that  case  that  the  proof  did  not  show  in  whom 
the  fee  of  the  street  was  vested,  but,  if  tha 
same  could  not  be  said  here  (there  being  no- 
allegation  in  the  declaration  as  to  that  fact), 
still,  as  shown  by  8ta>ck  v.  East  St.  Louis, 
supra,  and  cases  there  referred  to,  the  fact 
that  the  title  is  in  the  city  gives  it  no  right 
to  prevent  its  use  as  a  street.    The  fee-simple 
title,  though  in  the  city,  is  held  in  trust  for 
the  public  use  as  a  street.    Nor  do  we  regard 
the  fact  that  the  tank  in  Morrison  v.  Hinkson, 
occupied  more  of  the  street,  and  was  filled  by^ 
machinery  immediately  attached,  also  in  the 
street,  distinguishes  that  case   in  principle 
from  this.     A  standpipe  is  but  a  part  of  the 
machinery  and  appliances  with  which  water 
is  forced  into  the  pipes  throughout  the  city. 
There  is  no  necessity  for  placing  it  in  a  pub- 
lic street,  and,  so  far  as  appears  in  this  case, 
neither  the  health,  comfort,  nor  convenience- 
of  the  public  or  individual  citizens  is  pro- 
moted by  so  doing.    Therefore,  placing  it 
there  was  an  unlawful  use  of  the  street,  and 
the  dimensions  of   the  structure,   and  the 
manner  of  operating  it,  in  the  decision  of  this 
case,  affect  only  the  question  of  damages,  to- 
be  hereafter  considered.    Our  opinion,  then, 
is,  that  the  allegations  of  the  declaration, 
admitted  by  the  demurrer,  show  that  the  city^ 
wronfi^fully  placed  the  structure  in  itsstreeta. 
It  does  not,  however,  follow  that  a  good 
cause  of  action  in  the  plaintiff  is  shown  by 
her  declaration.     It  is  well  settled  that  for 
obstructions  to  streets,  resulting  in  no  special 
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injury  to  an  individual,  the  public  alone  can 
eomplain.  McDonald  y.  English,  85  III.  282; 
Morrison  y.  Binkson,  supra.  The  individual 
right,  under  our  present  constitution,  is  thus 
«tated  in  Rigney  v.  Okieago,  108  111.  80: 
**  While  it  is  clear  that  the  present  constitu- 
tion intended  to  afford  redress  in  a  certain 
-class  of  cases  for  which  there  was  no  remedy 
under  the  old  constitution,  yet  we  think  ft 
-equally  clear  that  it  was  not  intended  to 
reach  every  possible  injury  that  might  be 
occasioned  by  a  public  improvement  There 
are  certain  injuries  which  are  neoeasarily  in- 
•cident  to  the  ownership  of  property  in  towns 
or  cities  which  directly  impair  the  value  of 
private  property,  for  which  the  law  does  not 
and  never  has  afforded  any  relief.  For  in- 
stance, the  building  of  a  jail,  police  station, 
or  the  like  will  generallv  cause  a  direct  de- 
preciation in  the  value  of  neighboring  prop- 
erty ;  yet  that  is  clearly  a  case  of  a  darnnutn 
-abtqiie  ir^ria.  So  as  to  an  obstruction  in  a 
public  street, — if  it  does  not  practically 
affect  the  use  or  enloyment  of  neighboring 
property,  and  thereby  impair  its  value,  no 
«ction  will  lie.  In  all  cases,  to  warrant  a 
recovery,  it  must  appear  there  has  been  some 
•direct  physical  disturbance  of  a  right,  either 

?mblic  or  private,  which  the  plaintiff  enjoys 
n  connection  with  his  property,  and  which 
gives  to  it  an  additional  value,  and  that,  by 
reason  of  such  disturbance,  he  has  sustained 
41  special  damage  with  respect  to  his  property 
in  excess  of  that  sustained  by  the  public 
generallv.  In  the  absence  of  anv  statutory 
or  constitutional  provisions  on  the  subject, 
the  common  law  aifforded  redress  in  all  such 
cases,  and  we  have  no  doubt  it  was  the  inten- 
tion of  the  framers  of  the  present  constitution 
to  require  compensation  to  be  made  in  all 
oases  where,  but  for  some  legislative  enact- 
ment, an  action  would  lie  by  the  common 
law.  When  the  action  is  by  an  individual, 
the  special  iniury  is  the  gist  of  the  action, 
and,  unless  it  is  alleged  an3  proved,  there  can 
be  no  reoovery. "  McDonald  v.  English,  supra. 


Under  this  rule,  it  is  too  clear  for  argument 
that  neither  of  the  first  three  counts  of  ths 
declaration  shows  a  right  of  action  in  the 
plaintiff.  The  special  injury  attempted  ts 
be  set  up  in  each  of  these  counts  is  that  her 
property  has  been  depreciated  in  value,  be- 
cause of  the  danger  of  the  building  being 
destroyed  or  damaged  by  the  standpipe  fall- 
inff  or  being  blown  upon  it,  or  by  bursting 
and  flooding  it  with  water,  but  not  a  single 
fact  is  alleged  upon  which  the  apprehension 
of  such  danger  can  be  based.  In  the  first 
count,  nothing  but  the  apprehension  itself  is 
alleged ;  and  in  the  secona  and  third,  merely 
that  it  (the  standpipe)  is  "liable"  to  fall, 
blow  over,  or  burst.  Why  the  apprehension 
exists,  or  why  it  is  liable  to  fall,  etc. ,  is  left 
wholly  to  conjecture.  It  certainly  will  not 
be  contended  that  the  manner  in  which  it  is 
constructed,  as  shown  by  the  declaration, 
necessarily  renders  it  dangerous.  No  one  will 
deny  that  such  a  structure  could  be  rendered 
reasonably  secure  by  proper  stays  and  braces, 
though  it  might  not  be  so  without.  True, 
as  in  the  instances  referred  to  by  counsel  for 
appellee,  water  towers  and  standpipes  have 
fallen  or  been  destroyed,  but  the  same  is  true 
of  every  kind  of  buildings,— perhaps  of  all 
superstructures.  If  this  one  is  liable  to  fall, 
blow  down,  or  burst,  that  liability  must 
arise  from  certain  facts,  and  those  facts  must 
be  pleaded.  Here  we  have  nothing  but  the 
mere  conclusion  of  the  pleader.  Tne  fourth 
count  avers  that  ''said  standpipe  obstructs  the 
light  to  said  plaintiff's  hotel  building,  and 
particularly  to  the  parlor  and  sitting  room  in 
the  southwest  comer,"  etc.  We  are  unable 
to  see  why  this  is  not  a  sufficient  allegation 
of  special  injury  to  plaintiff's  properly  to 
entitle  her  to  recover.  Bignep  v.  Ghieago^ 
supra.  The  extent  of  the  injury  is  a  ques- 
tion of  fact,  to  be  determined  upon  plea  and 
trial.  We  think  the  circuit  court  erred  in 
sustaining  the  demurrer  to  the  fourth  oount 
Bev&rsed  and  rmnanded. 
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Jfayor  and  Council  of  WILMINGTON,  IHff, 
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Joseph  W.  VANDEGRIPT. 
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"^l.  The  munieliMkl  court  of  the  eltj  of 
Wilming^ii  iB  an  inferior  court  established  by 
tbe  flreneral  assembly  In  pnrsuanoe  of  the  oonsti* 
tution  of  this  state,  and  has  Jurisdlotlon  of  oom- 
mon  nuisances  in  said  dty. 

4.  Coastlnir  upon  the  publio  streete  of 
the  elty  of  Wilminfi^n  is  Intrinsically  a 
common  nuisance.  Independently  of  any  ordi- 
nance of  the  dty  council  declarluir  it  so  to  be; 
and  the  neffleot  of  the  otty  police  to  abate  and 

*Headnotes  by  WoiiOOTT,  Ou 

NOTB.— Upon  the  question  of  the  liability  of  a 
•Bunioipallty  for  acts  of  its  police  officers,  see  noCs 
to  Whltefleld  v.  Paris  (Tax.)  16  L.  B.  A.  788. 
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suppress  such  a  nuisance  involves  no 
liability  for  damage  done  to  a  person 
along  said  street  by  one  thus  engaged  In 
ing. 

(June  ML  1808J 


ERROR  to  the  Superior  Court  for  Kewoaalk 
County  to  review  a  Judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dai»- 
ages  for  personal  injuries  inflicted  upon  plais- 
tiff  by  persons  coasting  upon  a  publio  street  la 
defendant  city.    Beoersed,, 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  M.  Curtle»  for  ptsinUff  la 
error: 

Where  the  ground  of  the  action  Is  neglect  of 
the  corporation  to  remedy  causes  of  danger  oo- 
easioned  by  the  wrongful  acts  of  others,  noUos 
of  the  condition  of  the  street,  or  what  is  equiv- 
alent to  notice,  is  necessary  to  give  a  right  of 
action  against  the  corporatioB.  ^ 
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3  Dill.  MuQ.  Corp.  §  1020. 

The  use  of  the  public  roads  and  streets  by 
persons  coastinjc  in  sacb  manner  as  to  make 
the  highway  unsafe  for  travelers,  as  alleged  in 
the  plaintiff's  declaration,  constitutes  a  nuis- 
ance. 

Wood,  Nuisances,  ^  251;  FauOcnery.  Au- 
rora, 85  Ind.  160,  44  Am.  Rep.  1;  Sehults  ▼. 
Jiilwavkse,  49  Wis.  254,  85  Am.  Bep.  779. 

The  duty  of  preveniion  of  the  nuisance  al- 
leged is  a  public  governmental  and  police  duty. 
Just  as  is  the  duty  to  prevent-  breaches  of  the 
peace  and  to  enforce  other  general  laws. 

Therefore,  the  neglected  duty  of  the  defend- 
ant city  in  this  case  was  a  general  dut^  im- 
posed by  a  general  law  of  the  state,  and  is  im- 
posed upon  it  as  a  public  instrumentalitr  of 
the  state,  as  the  agent  of  the  sovereignty  ox  the 
«tate. 

Oalvetton  y.  Fi^naintkif,  63  Tex.  118,  50 
Am.  Bep.  517. 

A  municipal  corporation  is  not  liable  for  in- 
juries to  persons  wnile  on  the  highways  which 
do  not  result  from  a  defect  in  the  construction 
of  the  street  or  failure  to  maintain  the  street  in 
s  safe  condition  as  a  street,  and  is  not  liable  for 
injuries  to  travelers  done  by  an  unlawful  use  of 
the  highway  by  persons  not  the  officers  or 
iigents  of  the  corporation,  and  which  use  was 
not  authorized  or  licensed  by  the  corporation 
•or  the  source  of  profit  to  it. 

EiU  Y.  Boston,  122  Mass.  344,  28  Am.  Rep. 
332:  Barber  y.Rozburv,  11  Allen,  318;  Lafayette 
V.  Timberlake,  88  Ind.  830;  Vinal  v.  Dorchee- 
ter.  7  Gray,  421. 

The  manner  in  which  a  highway  is  used  by 
the  public  is  a  different  thing  from  its  quality 
and  condition  as  a  street. 

Barbel'  v.  Hoxbvry,  tupra\Lafayette  y.  Timber- 
lake, 88  Ind.  832;   Vinal  Y.  Dorefietter,  supra. 

A  clear  example  of  the  application  of  the 
rule  appears  from  the  following  cases  where 
pennons  were  injured  while  lawfully  in  the 
bighway  by  persons  firing  cannons  in  the  high- 
wajr. 

Horriifoiim  v.  Fittpatrick.^A.  Pa.  121. 89  Am. 
Rep.  771;  Robinson  v.  Greenville,  42  Ohio  St. 
«25,  51  Am.  Rep.  857;  Campbell  v.  Mont- 
gomery, 53  Ala.  527,  25  Am.  Kep.  656. 

Another  illustration  of  the  rule  is  the  case 
•of  persons  injured  while  in  the  public  streets 
by  fireworks  discharged  by  persons  in  the  pub- 
lic streets  or  squares,  and  the  following  cases 
•establish  that  the  municipal  corporations  are 
cot  liable  for  such  in^juries: 

BaU  Y.  Woodbine,  61  Iowa,  88,  47  Am.  Rep. 
«05;  Hia  Y.  Charlotte,  72  N.  C.  55;  Lincoln  y. 
Boston,  8  L.  R.  A.  257, 148  Mns9.  578;  Speiry. 
BrooHyn,  31  L.  R.  A.  641. 139  N.  Y.  6. 

Municipal  corporations  are  under  no  com- 
mon-law liability  to  pay  for  property  of  indi- 
-Yiduals  destroyed  by  mobs  or  riotous  or  disor- 
'derlY  assemblaflres 

31)11].  Mun.  Corp.  §  950;  Western  College  of 
Homeopathic  Medicine  y.  Cleveland,  12  Ohio 
St.  375. 

A  municipal  corporation  Is  not  liable  in  an 
actioQ  for  damages  for  injuries  to  a  traveler 
on  the  streets  of  the  city  caused  by  his  having 
been  struck  bv  a  person  coasting,  sledding,  or 
-sliding  on  said  street,  cYen  though  such  use 
rendered  the  street  unaafe  and  dangerous,  and 
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though  the  municipal  authorities  had  notice  of 
such  use,  and  neglected  to  stop  it. 

Cooley,  Const.  Lim.  208,  noU  1;  Elliott,  Roada 
&  Streets,  465;  Sdmltz  y.  Milwaukee,  49  Wis. 
254,  85  Am.  Rep.  779;  Lafayette  y.  Timberlake^ 
88  Ind.  880;  Faulkner  v.  Aurora,  85  Ind.  IcO, 
44  Am.  Rep.  1;  HuteJiitisony.  Concord,  41  Vt. 
271,  98  Am.  Dec.  584;  Ray  y.  Manefiester,  46 
N.H.  69.  88  Am.  Dec.  192;  Burford  v.  Orand 
Rapids,  58  Mich.  08,  51  Am.  Rep.  105;  Sliep- 
Jierd  Y.  Chelsea^  4  Allen,  18;  Pierce  y.  Nets 
Bedford,  129  Mass.  584,  87  Am.  Rep.  887;  BaU 
Y.  Woodbine,  supra. 

Cities  are  not  liable  for  the  failure  of  their  of- 
ficers to  perform  police  duties  or  for  the  manner 
of  the  performance  of  such  dutie& 

Western  College  of  Homeopat/iic  Medicine  y. 
Cleveland,  supra;  Hart  v.£n(f^«pe^t,13Blatchf. 
289;  Robinson  y.  OreentiHe,  42  Ohio  St.  625, 
51  Am.  Rep.  857;  Norristown  y.  Fitzpatridt, 
94  Pa.  121.  89  Am.  Rep.  777;  Lincoln  v.  Boe^ 
ton,  8  L.  R.  A.  257,  148  Mass.  578;  Faulkner 
Y  Aurora,  85  Ind.  130, 44  Am.  Rep.  1;  Lafay- 
ette v.  Timberlake,  supra;  Odell  Trustees  y. 
Schroeder,  58  111.  »53;  Mitchell  v,  Rockland,  53 
-Me.  118;  Grant  v.  Erie,  69  Pa.  420,  8  Am. 
Rep.  272. 

The  defendant  is  not  liable  for  failure  to  past 
an  ordinance  prohibiting  coasting  on  the  pub- 
lic streets. 

Whether  an  ordinance  relating  to  any  sub- 
lect- matter  shall  be  passed  or  not  by  the  legta- 
Tative  bod^  of  a  city  is  always  discretionary, 
and  for  failure  to  discharge  discretionary  da- 
ties  a  municipal  corporation  is  not  liable. 

Cooley,  Const.  Lim.  208;  Elliott,  Roads  Sb 
Street*),  p.  464;  Dill.  Mun.  Corp.  208;  Tindley 
v.  Salem,  137  Mass.  171,  50  Am.  Rep.  289; 
Robinson  y.  Greenville,  supra;  Rivers  v.  Au- 
gusta, 65  Ga.  876,  38  Am.  Rep.  787;  Faulkner 
V.  Aurora,  Jjifayette  v.  Timberlake,  and 
Hutchison  V.  Concord,  supra;  Campbell  v.  Moni- 
gomery,  53  Ala.  527,  25  Am.  Rep.  656;  HiU  Y. 
Charlotte,  72  N.  C.  55;  Burford  y.  Grand  Rap- 
ids, 53  Mich.  98,  51  Am.  Rep.  105;  McDade 
Y.  Chester,  117  Pa.  414. 

Mr.  John  "Biggu  for  defendant  in  error. 

Wolcott*  Ch.,  delivered  the  opinion  of 
the  court : 

This  was  an  action  on  the  case,  instituted 
in  the  court  below  against  the  mayor  and 
council  of  Wilmington  (a  corporation  exist- 
ing under  the  laws  of  the  state  of  Delaware) 
by  Joseph  W.  Vandegrift,  to  recover  dam- 
ages for  injuries  received  while  walking 
along  French  street,  in  the  city  of  Wilming- 
ton, at  or  near  its  intersection  with  SevenQi 
street.  It  is  alleged  in  the  declaration  that 
the  plaintiff  in  error  willfully  and  negli- 
gently suffered  boys  and  other  persons  to  fre- 
quentljr  use  said  seventh  street  for  the  pur- 
pose ot  sledding  and  coasting  thereon  in  aa 
unlawful  and  improper  manner,  and  that  by 
reason  of  such  allowance  of  such  unlawful 
use  of  said  Seventh  street  the  defendant  in 
error,  on  the  night  of  the  3d  day  of  Decem- 
ber, A.  D.  1890.  while  lawfully  walking 
along  French  street,  at  or  near  its  intersection 
with  Seventh  street,  was  run  into  and  knocked 
down  by  a  sled  propelled  bv  the  weight  of 
one  Joseph  McHugh,  and  thereby  seriously 
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Injured.  Wherefore,  he  claimed  lar^e  dam- 
ai!:e8.  To  the  declaration  the  plaintiff  in 
error  demurred  generally,  and,  in  accordance 
with  the  act  of  assembly  in  that  behalf,  speci- 
fied divers  causes  of  demurrer  to  the  said  dec- 
laration and  the  several  counts  thereof.  The 
court  overruled  the  demurrer,  and  rendered 
Judgment  in  favor  of  the  defendant  in  error. 
Thereupon,  the  plaintiff  in  error  brought  the 
case  to  this  court  to  be  reviewed  on  writ  of 
error.  The  Judgment  was  assigned  as  error. 
For  the  purposes  of  this  case,  it  is  unnec- 
essary to  notice  separateljr  the  several  counts 
in  which  the  cause  of  action  is  variously  de- 
scribed. It  is  sufficient  to  state  that  the  dec- 
laration contains  a  circumstantial  statement 
of  the  injuries  complained  of,  and  a  distinct 
averment  that  they  were  the  result  of  the 
willful  negligence  of  the  plaintiff  in  error. 
The  demurrer  admits  all  the  facts  set  forth 
in  the  declaration,  that  are  properly  pleaded, 
to  be  true.  The  only  question,  therefore, 
with  which  this  court  can  deal,  iB  whether 
those  facts,  in  law,  constitute  a  sufficient 
ground  of  action.  To  determine  this  ques- 
tion, it  is  necessary  to  ascertain  what  the 
duties  and  powers  of  the  plaintiff  in  error 
were  in  respect  to  the  prevention  and  sup- 
pression of  the  practice  of  coasting  on  the 
streets  of  Wilmington,  or  such  other  unlaw- 
ful use  thereof  as  would  interfere  with,  or 
render  unsafe,  public  travel.  This  will  nec- 
essarily involve  the  duty  of  making  a  critical 
examination  of  those  provisions  of  the  city 
charter  relating  to  that  subject,  and  the  reg- 
ulations established  by  the  city  authorities 
in  that  behalf.  While  this  court,  sitting  as 
a  court  of  errors,  cannot  go  outside  of  the 
record  for  any  facts  upon  which  to  rest  its 
judgment,  yet  we  tbink,  notwithstanding  Uie 
allegation  of  actionable  negligence,  and  the 
admission  made  by  the  demurrer,  that  the  act 
of  assembly  from  which  the  plaintiff  in  error 
derives  its  existence,  and  the  ordinances  en- 
acted in  pursuance  thereof,  are  as  much  the 
subjects  of  legitimate  inquiry  as  if  they  were 
literally  incorporated  in  the  pleadings  before 
us.  The  averment  that  the  accident  com- 
plained of  was  the  result  of  a  willful  disre- 
gard of  a  corporate  duty  was  more  in  the 
nature  of  a  conclusion  of  law  than  a  bare 
statement  of  fact ;  and  consequently  l^e  de- 
murrant cannot  be  concluded  by  the  admis- 
sion that  it  makes,  only  so  far  as  such  aver- 
ment is  sustained  or  supported  by  the  law  of 
its  being,  and  the  principles  that  underlie 
the  duties  and  liabilities  of  municipal  cor- 
porations. To  decide  the  question  presented 
Dy  the  record  in  this  case  independently  of 
the  charter  of  the  municipality  of  Wilming- 
ton and  the  ordinances,  would  limit  the  scope 
of  our  inquiry  to  the  consideration  merely 
of  the  regularity  of  the  pleadings,  and  thus 
leave  untouched  the  real  essence  of  the  con- 
troversy, and  subject  the  parties  to  the  ne- 
cessity of  pursuing  their  rights  In  the  court 
below  according  to  the  course  of  law  in  that 
jurisdiction  prescribed.  While  general  prin- 
ciples are  always  of  great  assistance  in  de- 
termining the  liabilities  of  a  municipal  cor- 
poration in  civil  actions  for  private  injuries, 
yet  the  terms  employed  by  the  legislature  to 
convey  or  impart  Its  powers  axe  of  first  im- 
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portance  in  ascertaining  its  dntiei  and  cor- 
responding liabilities. 

The  counsel  for  the  defendant  in  error  as- 
sumed in  his  argument  that  the  practice  of 
coasting  on  Seventh  street,  as  alleged  in  the 
declaration,  was  a  public  nuisance,  and  con- 
tended with  much  force  that  the  plaintiff  Id 
error  was  liable  for  the  damages  thereby  nis- 
tained  by  his  client,  because  no  steps  were 
taken  by  it,  through  the  agency  of  the  street 
and  sewer  department,  pursuant  to  the  au- 
thority given  to  define  and  remove  nuisances' 
in  section  31  of  its  charter,  to  declare  sucb 
practice  to  be  a  nuisance,  and  prohibit  the 
continuance  thereof,  after  its  dan  serous  char- 
acter had  been  brought  to  its  Knowledge. 
Now,  let  us  see  whether  this  contention  ia 
met  or  satisfied  by  any  of  the  provisions  of 
said  charter.  By  section  14  of  the  charter  a. 
municipal  court  is  created,  and  by  section 
15  its  jurisdiction  is  limited  and  defined. 
By  the  latter  section  it  is  given  **sole  and  ex- 
clusive jurisdiction  to  inquire  of.  hear,  try 
and  finally  determine  all  those  criminal  mas- 
ters and  offences  enumerated  in  the  15th  sec- 
'  tion  of  the  6th  article  of  the  amended  Con- 
stitution, and  committed  within  said  city 
and  to  punish  all  persons  convicted  of  said 
offences  or  any  of  them  agreeably  to  the  lawa 
of  this  state.  ^  The  16th  section  of  the  6tb 
article  of  the  Cronstitution,  referred  to,  con- 
fers upon  the  general  assembly  of  this  state 
power  to  establish  inferior  courts,  and  clothe 
them  with  jurisdiction  of  certain  criminal 
matters,  and  among  them  are  enumerated 
nuisances.  It  is  therefore  clear  that  the 
municipal  court  of  the  city  of  Wilmington 
had  jurisdiction  of  public  nuisances,  as  it 
is  an  inferior  court  established  by  the  general 
assembly  of  this  state  pursuant  to  the  section 
and  article  of  the  constitution  before  referred 
to.  Was  the  practice  of  coasting,  as  set  forth 
in  the  declaration,  such  a  nuisance  as  waa 
contemplated  by  the  framers  of  the  constitu- 
tion? We  have  no  doubt  that  it  was,  for  it 
answers  to  and  contains  all  the  elements  nec- 
essary to  constitute  a  nuisance  indictable  at 
common  law,  and  punishable  under  the  laws 
of  this  state.  A  learned  writer  on  the  sub- 
ject defines  a  common  or  public  nuisance  **U> 
be  an  unlawful  act  or  omission  to  discharge 
a  legal  duty,  which  act  or  omission  endan- 
gers the  lives,  safety,  health,  or  comfort  of 
the  public,  or  by  which  the  public  are  ob- 
structed in  the  exercised  enjoyment  of  a 
right  common  to  all."  Beventh  street  is  a 
well-known  public  highway  in  the  city  of 
Wilmington,  and  for  purposes  of  travel  the 
people  had  a  right  to  the  free  and  uninter- 
rupted use  thereof.  The  occupation  of  said 
street  by  persons  indulging  in  the  sport  of 
coasting,  as  described  in  the  declaration,  wa» 
unlawful,  independently  of  any  ordinance ; 
and  certainly  eudangerea  the  lives  and  safety 
of  the  people,  and  constituted  a  serious  ob- 
struction of  the  public  in  the  exercise  or  en- 
joyment of  a  common  right.  It  was  there- 
fore a  common  nuisance,  and  clearly  within 
the  definition  quoted.  The  municipal  court, 
it  will  be  observed,  is  clothed  with  full 
power  to  punish  persons  convicted  of  such  an 
offense,  agreeably  to  the  laws  of  this  state. 
What  is  that  punishment?    The  lath  section 
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•of  chapter  127  of  the  Reyised  Code  provides 
that  **  assaults,  batteries,  nuisances,  and  all 
other  offences,  indictable  at  common  law  and 
not  specially  provided  for  br  statute,  shall 
be  deemed  misdemeanors  ana  shall  be  pun- 
ishable by  fine  and  imprisonment,  or  either, 
•according  to  the  discretion  of  the  court." 
Now,  since  the  municipal  court  of  Wilming- 
ton  has  complete  jurisdiction  of  all  nuisances 
indictable  at  common  law,  committed  within 
its  limits,  with  full  power  to  inflict  severe 
punishments  upon  offenders,  what  more  ef- 
fectual mode  could  have  been  devised  than 
haa  been  done  for  the  prevention  and  sup- 

f^ression  of  the  practice  of  coasting  as  alleged 
n  the  declaration  ?  Clearly  none.  The  pass- 
ing of  an  ordinance  by  the  street  and  sewer 
•department  imposing  a  fine  upon  any  person 
who  mi^ht  be  engaged  in  such  sport  would 
have  been  an  idle  exercise  of  its  legislative 
innctions.  and  would  have  fallen  far  short 
of  the  end  intended  to  have  been  accomplished 
thereby. 

It  is  claimed,  however,  that  the  jurisdic- 
tion of  the  municipal  court  over  nuisances 
•could  not  be  legally  invoked,  because  no  or- 
-dinance  was  ever  passed,  expressly  defining 
this  particular  sport  or  practice  to  be  a  nui- 
sance. But  does  its  jurisdiction  in  respect 
to  nuisances  remain  dormant  or  inactive  un- 
til the  acta  and  conditions  that  constitute 
nuisances  are  defined  by  ordinances  to  be 
«uch?  Surely  not,  for  the  bare  statement  of 
such  a  proposition,  in  view  of  the  express 
language  or  terms  in  which  such  jurisdiction 
is  conferred,  demonstrates  its  utter  fallacy. 
"Such  jurisdiction  was  given  without  reserva- 
tion or  condition,  and  its  utility  or  efficiency 
was  not  made  to  depend  upon  the  contingency 
•of  the  passing  or  not  passing  of  ordinances 
•defining  such  offenses  to  be  nuisances.  With 
the  same  propriety  it  might  be  contended 
that  the  court  of  general  sessions,  sitting  in 
•either  county  of  this  state,  could  not  exercise 
jurisdiction  of  nuisances  committed  without 
the  city  of  Wilmington  until  the  legislature 
had  first  declared  by  statute  what  the  essen- 
tials of  a  common  nuisance  are.  While  it  is 
true  that  the  legislature  may  declare  what  a 
nuisjince  is,  in  the  absence  of  such  a  declara- 
tion the  court  would  be  compelled  to  tal^e 
•cognizance  of  such  matters,  and  conduct  the 
«&me  to  a  final  hearing  and  determination. 
8o  the  municipal  court  of  Wilmington,  not- 
withstanding the  authority  vested  in  the  leg- 
islative body  of  the  city  to  define  nuisances, 
oannot,  because  of  the  omission  to  exercise 
such  authority,  legally  refuse  to  assert  its 
jurisdiction  of  the  same,  when  formally  and 
properly  invoked.  Of  what  practical  use 
oould  the  passage  of  such  an  ordinance  be? 
For  no  definition  of  a  nuisance,  that  included 
•coasting  on  the  streets  of  Wilmington,  could 
be  formulated  by  the  wit  of  man  that  could 
make  it  any  more  or  less  a  nuisance  than  it 
was.  It  was  intrinsically  a  common  nui- 
sance, the  definition  whereof  is  too  well 
known,  and  its  ingredients  and  characteris- 
tics too  well  understood,  to  require  even  the 
sanction  of  the  legislature  of  the  state,  much 
less  the  legislative  body  of  any  municipality 
therein,  to  make  it  more  definite,  or  to  im- 
part more  certainty  to  its  signification  than 
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it  already  possesses.  Another  prevailing  rea- 
son why  the  definition  of  a  public  nuisanca 
by  ordinance  is  not  made  a  condition  prece- 
dent to  the  exercise  of  jurisdiction  of  the  same 
by  the  municipal  court  is  that  it  would  tend 
rather  to  confusion  than  to  simplicity  in  the 
trial  and  conviction  of  persons  charged  with 
the  commission  of  such  an  offense.  It  is  not 
probable  that  the  legislative  body  of  Wil- 
mington could  by  ordinance  improve  on  the 
common-law  definition  of  a  nuisance,  em- 
bracing notorious  obstructions  of  a  public 
highway,  which  has  for  so  long  a  time  stood 
the  test  of  the  most  severe  judicial  scrutiny 
and  examination.  There  being  then  no  ne- 
cessity for  such  an  ordinance  (conceding  for 
the  moment  that  none  was  ever  pas.<ied),  no 
duty  in  respect  thereto  ever  arose  ;  and,  there 
being  no  duty,  there  was  no  liability.  It 
borders  on  the  absurd  to  suppose  that  the  leg- 
islature intended  by  the  incorporation  of  the 
city  of  Wilmington  to  impose  any  such  un- 
necessary and  superfluous  duty  on  the  legis- 
lative branch  of.  its  government. 

In  this  connection,  it  may  be  asked,  why 
was  the  authority  given  to  "the  council,^ 
now  the  ** street  and  sewer  department,'-  to 
define  nuisances,  as  provided  in  section  81  of 
the  city  charter?  At  first  blush,  it  may  ap- 
pear to  be  inconsistent  with  the  construction 
given  to  section  15  as  to  the  powers  and  ju- 
risdiction of  the  municipal  court;  but,  upon 
a  close  examination  of  both  sections  together, 
this  apparent  inconsistency  wholly  disap- 
pears, for  this  authority  ma^  be  construed  to 
have  effect  without  interfering  or  clashing 
with  the  jurisdiction  of  the  municipal  court, 
as  provided  in  the  first  branch  of  the  juris- 
diction clause  of  said  section  15.  It  may 
well  have  been  given  to  declare  such  acts, 
conditions,  and  objects  to  be  nuisances  that 
are  not  clearly  within  the  legal  notion  of  a 
public  nuisance  at  common  law.  How  far 
such  authority  extends  is  a  question  we  shall 
not  stop  to  consider,  as  it  is  unnecessary  for 
the  purposes  of  this  decision.  It  is  certain, 
however,  that  a  nuisance  such  as  that  de- 
scribed in  the  declaration  was  not  intended 
to  be  brought  within  the  general  authority 
to  define  nuisances,  for  it  is  an  offense  against 
the  state,  the  measure  of  whose  punishment 
is  fixed  by  a  general  law  of  the  state ;  and 
any  definition  thereof,  if  contrary  to  the  legal 
and  well- settled  definition  of  a  common  nui- 
sance, would  be  void,  and  any  definition 
merely  declaratory  of  the  same  would  simply 
be  useless. 

Having  arrived  at  the  conclusion  that  no 
municipal  liability  attached  to  a  failure  of 
the  legislative  body  of  the  city  to  pass  an 
ordinance  defining  coasting  on  its  streets,  as 
alleged  in  the  declaration,  it  only  remains 
now  for  the  court  to  consider  whether  the 
neglect  of  the  city  constables  to  suppress 
such  si)ort,  upon  the  principle  of  resjxmdeai 
superior,  made  the  city  liable  to  the  defend- 
ant in  error  for  the  injuries  received  at  the 
time  designated  in  the  declaration.  The 
decision  of  this  question  depends  upon  the 
solution  of  a  preliminary  question,  which  is 
whether  such  officers  were,  in  respect  to  such 
a  police  duty,  the  agents  or  servants  of  the 
state,  or  of  the  city  in  its  corporate  capacity. 
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If  the  agents  or  servants  of  the  former,  clearly 
the  city' is  not  liable.  It  is  sometimes  quite 
difficult  to  draw  the  line  of  distinction  be- 
tween strictly  corporate  duties  and  public 
duties,  as  to  the  police  officers  of  a  munici- 
pality, but  in  this  case  the  distinction  is  so 
well  marked  that  we  are  not  embarrassed  with 
any  perplexing  question  of  that  sort.  By 
section  15  of  the  city  charter  the  legislature 
conferred  upon  the  municipal  court  sole  and 
exclusive  jurisdiction  of  the  entire  group  of 
offenses  (includiujg  nuisances)  enumerated  in 
the  15th  section  of  the  6th  article  of  the  Con- 
stitution, with  power  to  hear,  try,  and  fi- 
nally determine  the  same  under  the  laws  of 
the  state  of  Delaware.  It  fre(]uently  occurs 
that  the  state,  in  the  distribution  of  ita  pow- 
ers, for  the  sake  of  convenience  and  expe- 
diency, confides  to  certain  local  governments, 
within  well-defined  territorial  limits,  the 
power  to  administer  criminal  Justice  therein. 
But,  because  such  authority  is  limited  to  a 
certain  locality  or  district,  it  does  not  make 
the  duties  which  the  possession  of  such  power 
imposes,  nor  the  agents  charged  with  the 
performance  thereof,  any  more  or  less  public 
In  their  character.  The  preservation  of  the 
peace  is  one  of  the  most  important  functions 
of  state  fiTovernments,  and  it  makes  no  differ- 
ence to  what  tribunal  that  duty  or  power  is 
intrusted.  It  is  still  essentially  a  matter  of 
public  concern,  and  does  not  lose  its  public 
character.  To  commit  any  of  the  offenses 
within  the  city  of  Wilmington,  of  which  the 
municipal  court  thereof  is  ffiven  sole  and 
exclusive  jurisdiction,  would  be  an  infrac- 
tion of  the  laws  of  the  state,  and  therefore 
against  its  peace  and  dignity,  and  punish- 
able by  said  court,  as  it  woula  be  in  the  state 
court  having  general  jurisdiction  of  the  same 
according  to  the  general  provisions  of  law 
in  that  oehalf.  Assaults  and  batteries  are 
included  in  the  same  category  as  nuisances. 
Now,  could  it  be  claimed  with  any  show  of 
reason  tJiat  the  duty  of  the  police  officers  to 
break  up  street  fights  and  brawls  is  not  a 
public  duty,  and  that  for-the  nonperformance 
or  neglect  thereof  the  municipality  would 
be  liable  to  any  one  for  a  private  injury  oc- 
casioned thereby?  Clearly  not,  because  it  is 
such  a  duty  as  relates  to  the  execution  of  a 
state  law,  and  the  officers  char«ced  therewith, 
though  servants  of  the  municipality,  are,  to 
the  extent  of  such  duty,  public  officers,  and 
for  the  neglect  to  perform  the  same  no 
municipal  liability  attaches.  The  same  is 
equally  true  as  to  the  duties  of  police  officers 
in  regard  to  nuisances.  The  municipal  court 
of  Wilmington  is  therefore  a  public  instru- 
mentality constituted  by  the  legislature  for 
the  trial  and  punishment  of  such  criminal 
disorders  as  are  enumerated  in  the  section  and 
article  of  the  constitution  before  referred  to^ 


and  the  duties  of  the  municipal  oflten  se- 
lected to  execute  its  process  in  respect  to  aacl^ 
offenses  are  also  stamped  with  the  same  char- 
acter. 

Thus  far,  we  have  treated  the  contention  of 
the  learned  counsel  for  the  defendant  in  error 
that  no  ordinance  was  ever  passed  against  the 
practice  of  coasting,  as  set  forth  in  the  dec- 
laration, as  beinfi:  true.     Is  it  true  in  factf 
By  section  81  of  the  city  charter  the  authority 
is  given  to  the  legislative  body  of  the  city 
generally  to  prescribe  and  regulate  the  use- 
of  the  highways,  streets,  squares,  lanes,  and 
alleys  of  the  city,  and  to  haye  and  exercise 
control  over  the  same,  subject  to  the  charter 
limitations,  and  to  the  general  supervision 
and  control  of  the  general  assembly.     This- 
power  is  sufficiently  oroad  to  cover  noisancea 
occurring  within  the  limits  of  any  of  the 
streets  of  the  city  that  involved  the  idea  of 
obstruction.     Doubtless,  the  nuisance  com- 
plained of  had  the  effect  to  obstruct  said  Sev- 
enth street,  and  thereby  obstructed  the  pub- 
lic in  the  exercise  or  enjoyment  of  a  public 
right,  and  therefore  clearly  came  within  the 
power  to  prescribe  and  regulate  the  nae  of 
streets.    That  being  so,  if  there  was  an  or- 
dinance prohibiting  such  an  obstruction  at 
the  time  of  the  accident  set  forth  in  the  dec- 
laration, it  clearly  absolved  the  city  fron^ 
any  liability  on  the  score  of  not  having  de- 
clared such  an  obstruction  to  be  a  nuisance, 
and  punishinff  the  same  by  the  imposition  of 
a  penalty.     Upon  examination,  we  find  that 
in  pursuance  of  such  authority  an  ordinance- 
was  passed  many  years  ago,  section  8  of  which 
is  as  follows:    Mf  any  person  shall  place, 
or  leave  in  any  street  or  public  lane  or  alley 
of  l^is  city  a  wagon,  cart,  gig,  sleigh  or 
other  carriage  without  a  horse  or  beast  used 
for  drawing  the  same  attached  thereto;  or 
shall  without  lawful  permission  obstruct  any 
open  and  public  street,  lane  or  alley  of  thia 
city,  every  person  so  offending  shall  forfeit 
and  pay  a  fine  of  two  dollars."    City  Code, 
p.  473.     It  cannot  be  pretended  that  those 
persons  engaged  in  the  sport  of  coasting  at- 
the  time  mentioned  in  the  declaration,  or  any 
time  previously  thereto,  could  not  have  been 
arrested,  tried,  convicted,  and  punished  for 
a  violation  of  said   ordinance;  so  that  the 
contention  of  the  counsel  of  the  defendant 
in  error  in  this  regard  is  not  true  in  fact. 
Therefore,  In  any  view  of  the  case,  the  only 
neglect  of  duty  was  the  failure  of  the  city 
constables  to  abate  or  suppress  the  nuisance 
complained  of  in  the  declaration,  which,  aa 
we  have  already  shown,  involvea  no  munic- 
ipal liability. 

The  court  is  therefore  of  the  opinion  that 
the  judgm&tU  if  tt«  wwFi  hdom  moML  As  t^ 
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1*  A  foreign  eorporatton  which  Is  not 
doing  bnslnem  In  the  comity  at  the 
time  of  the  commenoeineiit  of  the  salt 
eaan«it  be  soed  there*  even  on  a  oontnot 
made  or  cause  of  action  arising  in  the  county 
wbile  the  corporation  was  doing  business  there, 
under  Const.,  art.  14,  proYldlng  that  a  foreign 
corporation  having  a  known  place  of  buaiDess 
end  authorized  agents  in  the  state  may  be  sued 
in  any  county  ^  where  it  does  business.** 

8«  A  forelfi^  corporation  is  not  doln^ 
business  in  a  county  so  as  to  subject  it  to 
suit  there  by  the  fact  that  It  has  an  agent  there 
who  pays  taxes  on  and  has  possession  of  an  un- 
employed railroad  and  machinery,  which  were 
inere  adjuncts  or  appurtenaoces  to  a  mill  whlcb 
the  corporation  bad  for  nerly  operated  but  the 
Operation  of  which  had  been  suspended. 

(June  5, 180O 

APPEAL  by  plaintiff  from  a  Jud^ent  of 
the  Circuit  Court  for  Conecuh  County 
BustalDiDg  a  plea  in  abatement  to  an  action 
brought  to  recover  money  alleged  to  be  due 
from  defendant  to  plaintift.    AfHrmed. 

The  facts  are  stated  in  the  opinion. 

JtoiriL  Stallworth  &  Burnett  and 
Troy  A  Wattst  for  appellant: 

In  Home  Protection  of  North  Aiabamay,  Rich- 
ards,  74  Ala.  466.  it  was  held  that  a  corpora- 
tion could  not  have  '*  within  this  state  a  per- 
manent residence/'  within  the  meaning  of  the 
first  paragraph  of  section  2460  of  the  Code, 
end  thus  be  subject  to  be  sued  only  in  the 
county  of  such  residence,  and  therefore  that 
section  2642  subjecting  the  corporation  to  suit 
in  any  county  in  which  it  does  business  was 
not  in  conflict  with  section  12,  article  14,  of 
the  Constitution. 

It  follows  that  personal  actions  against  cor- 
porations necesfarily  fall  within  the  second 
paragraph  of  section  2640  of  the  Code,  and 
may  be  brought  "  in  the  county  in  which  the 
act  or  omission  complained  of  may  have  been 
done  or  may  have  occurred/'  without  regard 
to  the  resideoce  of  the  defendant. 

Section  2642  must  be  construed  in  connec- 
tion with  this  provision  of  section  2640;  oth- 
erwise, we  have  the  absurd  and  unconstitu- 
tional result  that  a  natural  person  is  subject  to 
be  sued  for  a  tort,  in  the  county  where  it  was 
committed,  while  for  a  like  tort,  a  corporation 
can  only  be  sued  in  the  county  where  it  does 
business. 

The  constitution  declares  that  corporations 
shall  be  '*  subject  to  be  sued  in  all  courts,  in 
like  cases  as  natural  persons." 

Natural  persons  under  the  second  parar 
naph  of  section  2460  may  be  sued  for  torts  in 

Die  county  where  the  tort  was  committed. 

■ 

Nora— The  general  subject  of  who  may  be 
served  with  process  in  a  Viult  against  a  foreign 
eoTporatlon  to  fully  covered  In  the  note  to  Foster 
V.  Charles  Betoher  Lumber  Oou  (0.  DekJ  S  L.  B. 
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It  is  travesty  of  justice  to  hold  that  a  cor- 
poration against  which  a  complete  right  of 
action  exists,  either  in  the  contract,  or  in  tort, 
in  the  courts  of  a  county,  can  defeat  and  de- 
stroy the  plaintiff's  right' of  action  by  simply 
ceasing  to  do  business  in  the  county  before  suit 
is  commenced. 

Owning  and  operating  a  railroad  through  a 
county  is  certainly  "doing  business*'  in  the 
county. 

MeesTB,  Qregory  !«•  Smith  and  H.  T» 
Smith  for  appellee. 

Brickell*  Ch.  /.,  delivered  the  opinion^ 
of  the  court : 

The  appellant,  by  summons  and  complaint, 
commenced  an  action  against  the  appellee, 
averred  to  be  a  corporation  under  the  laws  of 
the  state  of  Florida,  doing  business  in  the 
county  of  Conecuh.  Service  of  summons  waa 
made  in  that  county  upon  J.  W.  Black,  the 
president  of  the  company.  The  complaint 
contains  two  counts, — the  one,  for  an  account 
stated ;  the  other,  for  work  and  labor  done. 
The  defendant  appeared  and  pleaded  in  abate- 
ment, alleging  that  it  had  a  known  place  of 
business,  and  an  authorized  aeent  therein.  Id 
the  city  of  Mobile,  and  that,  at  the  time  of 
the  commencement  of  the  suit,  it  was  not  do- 
in^  business  in  the  county  of  Conecuh.  To 
this  plea,  the  plaintiff  demurred,  assigning 
three  causes.  The  first  and  second  were  that 
the  plea  did  not  negative  the  fact  that  the 
defendant  was  doing  business  in  the  county 
of  Conecuh  when  the  contracts  were  made  on 
which  the  suit  is  founded ;  the  third,  that  it 
did  not  appear  from  the  plea  that  the  court 
had  not  local  jurisdiction  of  the  action.  The 
demurrer  was  overruled,  and  issue  was  taken 
on  the  plea.  The  defendant  introduced  evi- 
dence showing  that  its  principal  place  of 
business  was  in  Mobile,  where  it  had  author- 
ized agents.  It  owned  a  sawmill  in  the 
county  of  £scambia.  and  a  railroad  running 
therefrom,  three  or  four  miles  into  the  county 
of  Conecuh,  and  a  derrick  in  that  county, 
which  had  been  used  for  the  purpose  of  sup- 
plying the  mill  with  logs.  In  conseauenoe 
of  litigation,  the  operation  of  the  mill  had 
been  stopped  prior  to  the  commencement  of 
the  suit,  and  after  its  stoppage  the  company 
had  not  done  any  business  in  (S)necuh  county. 
The  plaintiff  introduced  evidence  showing 
that,  at  or  about  the  time  of  the  commence- 
ment of  the  suit,  the  defendant  had  a  person 
in  possession  and  taking  care  of  the  railroad 
and  derrick ;  and  that,  subsequent  to  the  com- 
mencement of  the  suit,  an  agent  of  the  com- 
pany paid  the  taxes  on  its  property  in  Conecuh 
county.  This  was  all  the  evidence,  and,  at 
the  request  of  the  defendant,  the  court  in- 
structed the  jury  to  find  the  issue  for  the  de- 
fendant. The  rulings  on  the  demurrer  and 
the  instruction  given  to  the  jury  form  the 
matter  of  the  assi  jcnments  of  error.  It  is  ap- 
parent the  case  draws  in  question  the  con- 
struction of  the  last  clause  of  the  4th  section 
of  the  14th  article  of  the  Constitution,  and: 
of  the  Statute  (Code,  g  2642).  The  section  of 
the  constitution,  in  its  entirety,  reads :  "No 
foreign  corporation  thM  do  any  buainoH  In 
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this  state  without  having  at  least  one  known  | 
place  of  business,  and  an  authorized  agent  or 
Agents  therein  ;  and  such  corporation  may  be 
sued  in  any  county  where  it  does  business  by 
service  of  process  on  an  agent  anywhere  in 
the  state.**  The  statute  reads:  ''A  foreign 
or  domestic  corporation  may  be  sued  in  any 
county  in  which  it  does  business  by  agent. 
The  section  of  the  constitution  and'  the  stat- 
ute (which,  in  so  far  as  it  relates  to  foreign 
•corporations,  is  merely  afflrmatory  of  the  con- 
stitution) are  remedial,  intended  to  supply 
•defects  or  correct  mischiefs  in  the  pre-exist- 
ing state  of  the  law ;  and  in  their  construc- 
tion we  are  to  consider  what  was  the  law  be- 
fore the  constitution  was  adopted  and  prior 
to  the  enactment  of  the  statute,  what  were 
the  defects  it  was  intended  to  supply  or  the 
mischiefs  it  was  intended  to  correct. 

By  the  common  law,  to  maintain  a  personal 
action  against  a  corporation,  there  must  have 
been  service  of  process  upon  its  head  or 
principal  officer  within  the  j  urisdiction  of  the 
sovereignty  from  which  corporate  existence 
was  derived.  The  officer  upon  whom,  in  the 
sovereignty  of  its  creatioq,  service  could  be 
legally  effected,  binding  the  corporation,  it 
may  be,  could  be  found  in  another  jurisdic- 
tion, but  he  was  not  deemed  to  bear  with  him 
his  official  functions,  and  service  upon  him 
there  effected  would  not  bind  or  affect  the 
corporation.  "Whatever  of  legal  proceedings 
could  be  pursued  against  the  corporation  else- 
where than  within  the  sovereignty  of  its  crea- 
tion must  have  been  authorized  by  legislation 
of  the  forum  in  which  such  proceedings  were 
instituted.  St,  Clair  v.  Cox,  10(J  U.  8.  854, 
27  L.  ed.  SI24 ;  Aldrich  v.  Anchor  Coal  cfe  De- 
i>elopment  Co.  (Or.)  82  Pac.  Rep.  766;  Mc- 
Queen V.  Middletown  Mfg.  Co.  16  Johns.  5; 
Peckham  v.  NortJi  Paruh  in  Haverhill,  16 
Pick.  274,  286 ;  Moulin  v.  Trenton  Mut.  L.  <fc 
F.  Ins.  Co,  24  N.  J.  L.  244 :  Camden  Boiling 
Mill  Co.  V.  SimU  Iron  Co.  82  N.  J.  L.  15, 

Upon  principles  of  comity,  there  was  ac- 
<iuiescenc6  in  the  maintenance  of  suits  in  this 
state  by  foreign  corporations,  and  the  mak- 
ing by  them  of  such  contracts  as  they  had  by 
the  law  of  their  creation  capacity  to  make,  if 
thereby  our  own  laws  or  public  policy  were 
not  offended.  Lucas  v.  Bank  oj  Georgia,  2 
Stew.  (Ala.)  147;  5i7cA<jocA;  V.  United  States 
Bank,  7  Ala.  886 ;  ColumlmsY.  Sogers,  10  Ala. 
37 ;  Western  V.  Teleg,  Co.  v.  Pleasants.  46  Ala. 
641 ;  Eslam  v.  Ames  Pltm  Co.  47  Ala.  884 ;  Im- 
porting and  Exporting  Co.  of  Georgia  v.  l^ocke, 
0  Ala.  832;  Thorington  v.  Gould,  59  Ala. 
461.  But  there  was  no  statute  providing  for  or 
regulating  suits  against  them,  except  the 
statute  authorizing  the  issue  of  an  attachment 
for  the  seizure  of  property  belonging  to  them, 
found  in  the  state.  Code  1852,  §  2518 ;  Rev. 
Code  1867,  ^  2938 ;  Code  1876,  §  3263 ;  Code 
1886,  §  2940. 

'  Private  corporations  created  and  organized 
for  the  transaction  of  business  and  the  deriva- 
tion of  pecuniary  profits  are  in  this  country, 
it  is  said,  mainly  the  growth  of  the  last 
seventy- five  years.  In  McKim  v.  Odom 
(1828)  8  Bland,  Ch.  407-418,  it  was  said  by 
Bland,  Ch.,  that  no  instance  of  such  a  cor- 
poration in  colonial  times  could  be  found. 
'€ook,  Stock  &  Stockholders,  g  1.    The   in- 
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creasing  number  of  such  corporations,  and 
the  variety  and  extent  of  the  business  they 
were  created  and  organized  to  transact,  their 

gresence  by  agents,  either  by  acquiescence  or 
y  legislative  permission,  in  otlier  states,  in 
the  exercise  of  their  general  powers,  making 
contracts,  acquiring  and  disposing  of  prop- 
erty rendered  the  rules  of  the  common  law  to 
which  we  have  referred  the  source  of  fre- 
quent inconvenience  and  injustice,  compel- 
ling a  modification  or  relaxation  of  them. 
The  principle  came  to  be  accepted  that  if  a 
foreign  corporation  sent  its  agents  into  an- 
other state,  and  there,  by  acquiescence  or 
legislative  permission  of  the  state,  engaged 
in  the  transaction  of  business,  upon  all  causes 
of  action  there  arising  it  became  subject  to 
suit  in  such  mode  as  the  law  of  the  state  pro- 
vided, or,  if  there  was  no  special  provision 
for  such  suits,  in  the  mode  prescribed  for 
suits  against  domestic  corporations  of  Ilka 
character.  Moulin  v.  Trenton  Mut.  L,  A  F, 
Ins.  Co,  and  St,  Clair  v.  Cox,  supra;  Balti- 
more <fe  0.  R,  Co,  V.  Harris,  79  U.  8.  13 
Wall.  65,  20  L.  ed.  854 ;  Chica{fO  A  N.  W, 
B,  Co,  V.  Whitton,  80  U.  S.  13  Wall.  270,  20 
L.  ed.  571 ;  Ex  parte  SchoUenberger,  96  U.  S. 
869,  24  L.  ed.  858 ;  Aldrich  v.  Anchor  Coal  A 
Development  Co,  supra.  But  if  the  corpora- 
tion was  not  engaged  in  the  transaction  of 
business,  or  had  not  property  within  the  state 
which  could  be  reached  by  attachment, 
though  its  head  or  principal  officer  may  there 
have  had  his  personal  residence,  or  may  have 
been  found  there  casually,  there  could  not  be 
a  valid  service,  of  process  compelling  it  to 
appear;  and,  without  a  voluntary  appear- 
ance, there  could  be  no  judgment  rendered 
which  would  bind  or  affect  it.  The  period 
of  time  at  which  it  must  have  been  engaged 
in  the  transaction  of  business  within  the 
state,  to  authorize  a  personal  action  against 
it,  by  the  service  of  process  on  its  principal 
officer  or  other  agent,  was  the  commencement 
of  the  suit.  The  fact  that,  at  some  time  an- 
terior, the  corporation  may  have  been  en- 
gaged in  business  or  may  have  had  agents 
within  the  state,  and  though,  at  such  time, 
the  contract  was  made,  or  the  cause  of  action 
arose,  on  which  the  suit  was  founded,  was 
not  controlling  or  material.  The  modifica- 
tion or  relaxation  of  the  common-law  prin- 
ciple was  rested  upon  the  theory  that  the 
corporation,  by  entering  the  st4t«  by  its 
agents,  engaging  in  the  transaction  of  its 
corporate  business,  gave  to  itself  "^a  species 
of  locality  in  the  nature  of  a  domicil,"  and 
was  presumed  to  have  assented  to  be  sued 
in  the  courts  of  the  state,  as  if  it  were  a 
domestic  corporation.  Camden  Boiling  MiU 
Ch,  V.  Swede  Iron  Co,,  Aldrich  v.  Anchor  Coal 
&  Development  Co,  and  Ex  parte  SehoUeti' 
heroer,  supra.  As  is  well  observed  in  Lati' 
mer  v.  Union  Pac,  B,  Co.,  East  Div,  43  Ma 
109,  97  Am.  Dec.  878:  **The  well  estab- 
lished and  settled  principle  is  that,  to  give  a 
court  jurisdiction,  a  real  defendant,  against 
whom  the  plaintiff  is  entitled  to  a  judgment, 
must  be  found  and  served  with  process  within 
the  limits  of  the  jurisdiction,  or  some  prop- 
erty or  chose  in  action  of  his  must  be  found 
there  upon  which  the  court  can  proceed  in 
rem.    Every  attempt  on  the  part  of  one  nation 
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'Or  atate,  by  Its  legislature,  to  jcract  jurisdic- 
tion to  its  courts  over  persons  or  property  not 
within  its  territory,  is  regarded  elsewhere  as 
mere  usurpation,  and  all  judicial  proceedings 
in  virtue  thereof  are  held  utterly  void.  This 
proceeds  upon  the  known  maxim,  *JSxtra  ter- 
ritoriwn  ju9  dieenti  impune  nan  paretur.*" 
The  presence  of  the  corporation  by  its  agents, 
engaged  in  the  transaction  of  corporate  busi- 
ness, was  the  essential  fact  which  drew  it 
within  the  jurisdiction  of  the  courts  of  a 
state  other  than  the  state  of  Its  creation,  to 
■entertain  a  personal  action  against  it.  The 
fact  must  have  existed  at  the  commencement 
of  the  suit,  or  the  jurisdiction  could  not 
exist.  If  the  fact  did  not  then  exist,  there 
could  be  no  legal  service  of  process,  and  there 
could  be  no  valid  operative  judgment  ren- 
dered. It  was  only  by  comity  that  foreign 
corporations  not  engaged  in  interstate  or 
foreign  commerce,  or  not  the  agencies  of  the 
national  government,  were  permitted  to  make 
<x>ntracls  and  carry  on  business  within  this 
«tate.  The  state  had  the  power  to  exclude 
them  absolutely,  or  to  prescribe  the  terms  and 
-conditions  upon  which,  within  its  jurisdic- 
tion, it  was  permissible  for  them  to  make 
•contracts  or  exercise  their  general  powers. 
The  first  clause  of  the  section  of  the  consti- 
tution which  is  under  consideration  pre- 
scribes inflexibly,  as  the  condition  upon 
which  a  foreign  corporation  may  do  business 
within  this  state,  that  it  shall  have  ''at  least 
•one  known  place  of  business  and  an  au- 
thorized agent  or  agents  therein."  The  suc- 
ceeding clause  declares  that  ''such  corpora- 
tions" (by  which  we  understand  not  any  and 
^very  foreign  corporation,  but  the  corporation 
which  has  designated  for  itself  **a  known 
place  of  business  and  an  authorized  agent  or 
agents  therein")  may  be  sued  in  any  county 
Wliere  it  does  business. 

When  the  constitution  is  read  in  the  light 
of  the  pre-existing  law.  wc  understand  what 
were  the  defects  and  mischiefs  it  is  intended 
to  supply  and  correct,  the  changes  it  is  in- 
tended to  make,  and  the  scope  and  extent  of 
its  provisions.  By  comity  or  mere  acquies- 
<%nce.  a  foreign  corporation  may  not  now 
make  contracts  from  which  it  can  derive 
rights  or  benefits,  or  transact  any  oart  of  the 
bujBiness  for  which  it  was  organized.  The 
^condition  upon  which  it  may  do  business, 
fixed  and  prescribed  by  the  constitution,  is 
inflexible  and  is  unalterable,  by  legislation. 
Farrior  v.  New  England  Mortg,  Secur,  Co,  88 
Ala.  275 ;  Nmo  England  Mortg.  Secur.  Co.  v. 
Ingram^  91  Ala.  887;  Nelms  v.  Edinburg 
American  Land  Mortg,  Co.  92  Ala.  157.  The 
corporation,  having  fixed  for  itself  a  known 
place  of  business,  and  placed  therein  author- 
ized agents,  thereby  gives  to  itself  a  locality 
-or  domicil,  and,  so  long  as  it  continues 
there  to  do  business,  may  be  sued  as  a  do- 
mestic corporation  may  be  sued  at  its  domicil 
•or  principal  place  of  business.  The  liability 
to  suit  does  not  now  rest  upon  the  theory 
that  the  corporation,  by  sending  its  agents 
into  the  state  for  the  transaction  of  busi- 
ness. Is  presumed  to  consent  to  be  sued  here. 
The  assent  is  expressed  in  the  condition  upon 
which  it  can  legally  transact  corporate  busi- 
seas  within  the  ttete.    It  is  not  the  purpose 
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of  the  constitution  to  confine  the  corporation 
in  the  transaction  of  business  to  the  locality 
or  domicil  it  may  designate  as  its  **  known 
place  of  business."  The  constitution  speaks 
in  recognition  of  the  known  fact  that  the 
business  foreign  corporations  are  created  and 
organized  to  transact  is  varied,  entering  into 
nearly  all  the  industries,  commerce,  and  in- 
terests of  the  county ;  that,  in  the  course  of 
the  transaction  of  its  business,  the  corpora- 
tion would  probably  send  its  agents  into 
other  counties,  beyond  ''the  known  place  of 
business"  it  had  designated,  for  the  transac- 
tion of  such  corporate  business  as  was  in- 
trusted to  them.  In  such  counties,  while 
doing  business  there,  the  constitution  sub- 
jects the  corporation  to  suit,  as  well  as  within 
Its  domicil  or  ^ known  place  of  business." 
But  it  must  be  observed  that  the  essential 
fact  upon  which  the  liability  to  suit  in  other 
counties  depends  is  that  it  "does  business"*  la 
such  counties ;  as  the  essential  fact  rendering 
it  liable  to  a  personal  action  in  the  courts  or 
the  state  prior  to  the  constitution  was  that  it 
was  doing  business  within  the  state.  The 
material  l^hanges  which  the  constitution 
works  are  that  the  corporation  becomes  liable 
to  suit  in  any  county  in  which  it  does  busi- 
ness, and  the  process  may  be  served,  com- 
pelling it  to  appear,  upon  an  agent  anywhere 
in  the  state.  The  words  of  the  statute  are 
lain  and  unambiguous.  There  is  no  room 
or  construction  or  interpretation,  or  for  an 
Inquiry  into  the  policy  of  the  provision  or 
the  motives  which  it  may  be  supposed  in- 
duced its  adoption.  It  speaks  of  the  present, 
not  of  the  past  or  of  the  future.  The  words 
**does  business"  are  equivalent  in  mennlng 
to,  and  expressive  of  the  same  thought  as,  the 
words  "doing  business."  Unless  we  deflect 
these  words  from  their  plain  and  usual  signi- 
fication, or  import  into  the  constitution  words 
not  found  there,  we  are  constrained  to  the 
conclusion  that  a  foreign  corporation,  having 
a  known  place  of  business  in  the  state,  is 
not  subject  to  a  personal  action  in  a  county 
beyond  such  place  of  business,  unless,  at  the 
time  of  the  commencement  of  suit,  it  was 
doing  business  in  Such  county,  and  that  it  Is 
immaterial  that  the  contract  was  made  or  the 
cause  of  action  arose  on  which  the  suit  is 
founded  at  some  post  time,  when  the  corpora- 
tion was  doing  business  in  such  county. 
There  was  no  purpose  to  compel  a  corporation 
to  a  continuance  of  business  at  a  place  be- 
cause at  some  time  it  had  transacted  business 
there.  Tliere  is  not  a  word  found  in  the  con- 
stitution which  would  justify  the  imputation 
of  such  a  purpose  to  its  framers.  Such  a 
purpose  would  as  illy  comport  with  the  prin- 
ciples of  natural  justice  as  a  purpose  to  con- 
strain a  natural  person  to  a  continuance  of  a 
f  particular  occupation  because  he  once  pursued 
t,  or  to  its  continuance  in  a  particular  lo- 
cality because  he  had  there  pursued  it.  With 
full  knowledge  that  corporations,  of  ne- 
cessity or  from  mere  convenience,  are  fre- 
quently changing  their  places  oi  business, 
the  provision  of  8ie  constitution  was  framed. 
The  hardships  or  inconveniences  which  it  la 
supposed  may  result  if  they  are  not  per- 
manently subject  to  suit  in  a  particular  lo« 
cality,  npon  causes  of  action  there  arising^ 
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because  they  had  there  transacted  business, 
are  the  hardships  or  inconveniences,  and  no 
other,  which  may  result  if  a  natural  person 
change  the  county  or  state  of  his  residence. 
The  plea  in  abatement  negatives  the  fact  that 
the  corporation,  at  the  commencement  of  suit, 
was  doing  business  in  the  county  of  Conecuh, 
and  affirms  that  it  then  had  in  the  city  of 
Mobile  a  known  place  of  business,  and  an  au- 
thorized agent  therein.  It  was  not  necessary 
that  the  plea  should  negative  the  fact  that  the 
corporation  was  doing  business  within  the 
county  when  the  cause  of  action  arose.  That 
fact  is  not,  within  our  view,  controlling  or 
material ;  and  the  court  below  did  not  err  in 
overruling  the  demurrers  to  the  plea. 

When  a  foreign  corporation  "does  business** 
within  the  state,  of  necessity  the  business  is 
done  by  and  through  agents;  and   the   ne- 
cessity is  recognized  by  the  constitution  and 
by  the  statute.     It  is  not  within  the  purview 
of  either  that  the  corporate  organization,  or 
its  head  or  principal  oflScer,  will  migrate  into 
the  state.     The  corporation  dwells   in   the 
sovereignty  of  its  creation,  and  its  organiza- 
tion there  remains  as  defined  and  declared  by 
the  law  from  which  corporate  existence  is 
derived.    It  is  contemplated  that  in  this  state, 
and  in  more  than  one  of  its  counties,  the  cor- 
poration may  have  a  visible  existence  by  the 
presence  of  agents  authorized  to  act  for  it, 
exercising  such  of  its  powers  as  may  be  in- 
trusted to  them,  making  such  contracts  and 
transacting  such  business  as  may  fall  within 
the  scope  of  the  authority  conferred.     The 
mere  presence  of  an  agent  within  the  state, 
or  within  a  particular  county,  authorized  to 
transact  particular  business,  not  involving  an 
exercise  of  the  corporate  powers  or  franchises, 
not  a  part  of  the  business  the  corporation  was 
created  and    organized   to  transact,    is  not 
within  the  proper  meaning  of  the  phrases  "do 
business**  or  ^'does  business,**  as  employed  in 
the  constitution  and  the  statute.     2  Beach, 
Priv.  Corp,  §§  416.  890 ;  D,  8,  Morgan  dk  Co. 
y.   Whits,  101  Ind.   418 ;  Clews  y.    Woodstock 
Iron  Go.  44  Fed.  Rep.  81 ;  Bentlif  v.  London 
it  G,    Finance  Corp,  Id.  667;    Ccvrpenter  y. 
Westingliouse  Air  Brake  Co.  82  Fed.  Rep.  434 ; 
St,  Louis  Wire- Mill  Co,  y.  Consolidated  Barb- 
Wire  Go,  Id.  802 ;  United  States  y.  American 
BeU  Teleph,  Go,  29  Fcki.  Rep.  17.     In  Beard 
Y,  Union  db  American  Pub,  Co, ,  71  Ala.  60,  it 
was  decided  that  the  company,  having  an 
agent  in  the  state  to  receive  subscriptions  to 
the  newspaper  it  was  publishing,  and  to  col- 
lect such  ftubBcriptions,  was  not  doing  buai. 


ness,  in  the  meaning  of  the  constitution  ;  and. 
it  was  said :    **  There  must  be  a  doing  of  some 
of  the  works,  or  an  exercise  of  some  of  th» 
functions,    for   which   the  corporation   wa» 
created,  to  bring  the  case  within  the  clause  ;* 
referring  to  the  first  clause  of  the  fourth  sec- 
tion.   In  Christian  y.  American  Freehold  Land 
Morlg.  Co.,  89  Ala.  198,  it  was  held  that  the 
prosecution  or  defense  of   an  action  in  the 
courts  of  the  state  is  not  the  doing  of  busi- 
ness, within  the  meaning  of  the  constitution  ; 
and  according  to  all  the  authorities,  constru- 
ing similar  constitutional  or  statutory  pro- 
visions, having  in  view  the  like  objects  or 
purposes,  there  are  many  acts  of  business  a. 
foreign  corporation  may  do  without  coming^ 
within  the  constitutional  or  statutory   pro- 
vision.   2Morawetz,  Priv.  Corp.  5i§661,  663. 
The  real  test  is  that  applied  in  Beard  y. 
Union  dh  American  Pub,   Go.   supra, — is  the 
corporation  engaged   in  the  transaction   of 
business,  or  any  part  thereof,  it  was  created 
and  organized  to  transact?    If  it  be,  it  ^^  does- 
business,**  within  the  meaning  of   the  con- 
stitution.    If  it  be  not, — if  the  act  it  is  doing^ 
or  has  done  is  not  within  its  general  powera 
and  franchises, — it  Is  not  the  business   to- 
which  the  constitutional  requirement  is  di- 
rected. 

When  the  suit  was  commenced,  the  com- 
pany had  an  agent  or  employ^  in  possessioit 
and  care  of  the  line  of  railroad  it  had  con- 
structed in  the  county  of  Conecuh,  and  of  the 
machine  it  had  used  in  the  loading  of  cars 
with  timber.     The  railroad  and  the  machine 
were  mere  adjuncts  or  appurtenances  to  the 
sawmill  it  had  operated   in  the  county  of 
Escambia.  The  operation  of  the  mill  had  been 
suspended,    and  the  railroad  and   machine 
were  unemployed.     The  care  and  protection 
of  unused  property,  or  the  payment  of  taxes 
which  are  a  charge  upon  the  property,  and  the 
payment  of  which  is  essential  to  the  preserva- 
tion of  the  title  to  the  owner,    cannot  be 
deemed  the  exercise  of  corporate  powers  or 
franchises,  nor  the  transaction  of  the  busi- 
ness, or  any  part  thereof,  for  which  the  com- 
pany was  created  and  organized.     These  acte 
did  not  confer  upon  the  courts  of  the  county 
jurisdiction  to  entertain  a  personal  action 
against  the  company.    That  jurisdiction,  un- 
der the  undisputed  evidence,  pertained  onl^ 
to  ^the  known  place  of  business**  the  com- 
pany had  designated.     We  find  no  error  in  the 
instruction  ^iven  the  jury,  and  the  judgment 
of  the  circuit  court  must  be  affirm^ 
Afflrmed, 
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ELMIRA  rSAYINGS  BANE,  Beept, 

«. 

Charles  DAYIS,  Receiver  of  the  Blmira  Na- 
tional Bank,  Appt, 


nie  prefbrenoe 


attN.Y.ooa) 

under  state  law  of  the 


debt  of  aA  InsolTent  iMt&k  Ibr  m  lawlU 
deposit  by  a  savinf^  bank  is  not  euch  a 
preferenoe  as  is  prohibited  by  U.  B.  Bev.  StaU. 
H  6836  and  5242,  requiring  a  ratable  distribution 
among  creditors  of  national  banks  and  prohibit- 
ing preferences  in  oontemplatlon  of  or  after 
committing  an  act  of  Insolyenoy. 

(June  S,  18D4.) 


KOTB.— JJzMptfoiu  to  the  prohUMtion  of  preferwieee 
hu  Uneotvent  national  banks, 

PriorHy  by  reason  of  tnut  cfMraeter  of  deposit. 
When  the  identity  of  securities  or  their  pro- 
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ceeds,  or  collections  held  by  the  failing  bank,  or  br 
others  for  it,  as  agents  for  the  owner,  and  not  taeift 
on  a  flreneral  deposit,  can  be  traced,  it  seems  that 
the  iniolyeney  of  the  bank  and  tue  appotntmeot  e^ 


See  also  28  L.  R,  A.  3G1;  33  L.  K.  A.  731);  42  L.  R.  A.  404;  48  L.  R,  A.  122. 
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APPEAL  by  defendant  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
jpourth  Department,  in  favor  of  plaintiff  in 
a  cause  submitted  to  it  vvithout  action  under 
the  provisions  of  the  code,  for  the  purpose  of 
determining  the  right  of  piainiiff  to  recover 
funds  which  it  had  deposited  with  the  bank 
of  which  the  defendant  was  appointed  re- 
ceiver.   Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  H.  Peck,  with  Mr,  Wil- 
liam A.  Beach,  for  appellant: 

Congress  is  empowered  to  prevent  prefer- 
ences to  creditors  of  insolvent  national  banks, 
and,  having  so  legislated,  the  federal  law  is 
supreme. 

The  federal  law  expressly  prohibits  any 
preferences  whatsoever  with  the  single  excep- 


tion of  protecting  the  United  States  ngainst 
the  circulating  notes  of  insolvent  national 
banks 

U.  S.  Banking  Law,  §  5286;  First  Nat. 
Bank  ofSelma  v.  Colby,  88  U.  8  21  Wall.  618, 
22  L.  ed.  888;  PHrst  Nat.  Bank  of  Bethel  v.  Na- 
tional PahquioquB  Bank,  81  U.  S.  14  Wall. 
402.  20  L.  ed.  845;  Cook  County  Nat,  Bank  v. 
United  States,  107  U.  S.  445,  27  L.  ed.  537; 
Bal^  V.  Wilson,  25  Minn.  299,  33  Am.  Rep. 
467;  Schmidt  v.  First  Nat.  Bank  of  Selma,  23 
La.  Ann.  814;  Turner  v.  First  Nat,  Hank  of 
Keokuk,  26  Iowa,  668;  Venango  Nat.  Rink  v. 
Taylor,  56  Pa.  14;  Raynor  v.  Pacific  Nat, 
Bank  ofIio$ion.  93  N.  Y.  874;  ffayes  v.  Beards- 
ley,  186  N.  Y.  804. 

The  design  of  ^  5242  is  to  render  effective 
the  provision  requiring  the  ratable  distribution, 


s  reoeiver  wUi  not  prevent  a  recovery  by  th« 
owner  of  such  property,  although  thereby  he  may 
obtain  a  priority  over  the  general  creditors. 

Some  of  the  cases  in  passing  on  the  question  of 
elaimant*s  right  as  asrainst  the  reoeiver,  construe 
the  same  as  not  creating  a  preference  under  the 
federal  statute,  as,  Tuttle  v.  Frelicghuysen«  88  N. 
J.  Eq.  12;  Com  Ezch.  Bank  of  Chicago  v.  Blye,  101 
N.  Y.  803.  affirming  87  Hun,  478;  Philadelphia  Nat. 
Bank  v.  Dowd,  2  L.  R.  A«  480, 88  Fed.  Rep.  178. 

Other  oases  hold  that  the  claimant  is  entitled  to 
the  property  or  proceeds  identified,  and  this  with- 
oot  reference  to  the  federal  statute  against  pref- 
erence. First  Nat.  Bank  of  Monmouth  v.  Dun- 
bar, 118  BL  085e  Commercial  Nat.  Bank  v.  Arm- 
strong. 143  C7.  8. 80i  87  It.  ed.  86a.  affirming  80  Fed. 
Rep.  684:  Griffln  v.  Chase,  86  Neb.  828;  Bundy  v. 
Monticello,  84  Ind.  181;  First  Nat.  Bank  of  Crown 
Point  V.  First  Nat.  Bank  of 'Richmond,  70  Ind.  561, 
40  Am.  Rep.  261:  St.  Louis  &  8.  F.  R.  Co.  v.  John- 
ston. 133  U.  S.  666, 88  L.  ed.  688;  Beal  v.  SomerviUe, 
17  L.  R.  A.  291, 5  U.  8.  App.  14, 60  Fed.|Bep.  647. 

And  in  Flint  Road  Oart  Co.  v.  Stephens,  88  Mo. 
App.  341,  where  a  special  deposit  with  the  cashier 
as  indemnity  was  mingled  with  other  funds  and 
paid  out,  it  was  held  that  the  trust  character  of 
the  deposit  still  attached  to  funds  on  hand,  and 
that  this  was  not  a  preference  under  the  federal 
statutes. 

A  party  depositing  a  draft  for  collection  with  an 
insolvent  national  bank  may  reclaim  the  proceeds 
in  the  hands  of  the  bank  to  which  it  is  sent  by  the 
insolvent  bank  for  collection,  although  this  collec- 
tion is  mingled  with  other  collections  for  the  in- 
solvent bank  and  the  balance  on  hand  is  reduced 
some  by  proper  disbursements.  The  question  of 
preference  by  insolvent  bank  is  not  discussed* 
Importers  &  T.  Nat.  Bank  of  New  York  v.  Peters* 
123N.Y.272. 

A  county  may  have  priority  on  bank  funds.  In 
the  hands  of  a  receiver,  where  the  deposit  by  the 
sheriff  is  contrary  to  law  and  the  court  holds  there- 
fore that  no  title  to  the  money  passed.  In  this  case 
the  deposits  were  marked  "Special**  and  the 
identity  of  the  fund  was  lost  and  the  question  of 
the  prohibition  of  preferences  under  the  federal 
statute  was  not  passed  upon.  San  Diego  County 
V.  Galifomiu''Nat.  Bank,  se  Fed.  Rep.  60.  But  see 
Spokane  County  v.  Clark,  infra„ 

Where  a  national  bank  is  hopelessly  insolvent, 
and  accepts  a  deposit  knowing  of  such  insolvency, 
the  depositor  may  reclaim  the  drafts  deposited  or 
their  proceeds,  and  this  does  not  contravene  U.  8. 
Bev.  Stat.,  5284  and  6042,  as  plaintiffs  do  not  claim 
under  a  transfer  from  the  bank,  but  under  their 
original  title.  Craigie  v.  Smith,  14  Abb.  N.  C.  400; 
Gragle  v.  Hadley,  00  N.  T.  131, 62  Am.  Rep.  0. 

And  the  same  was  held  in  Hanufacturers  Nat. 
Bank  of  Boston  v.  Continental  Bank  of  St.  Louis. 

2.5  L.  R  A. 


2  L.  B.  A.  600,  148  Mass.  868,  but  the  question  of 
preference  was  not  discussed. 

But  other  cases  refuse  to  grant  relief  where  the 
identity  of  the  funds  cannot  be  traced.  Merchants 
ft  F.  Bank  v.  Austin,  48  Fed.  Rep.  25;  Philadelphia 
Nat  Bank  v.  Dowd,  8  Jl  R.  A.  480,  88  Fed.  Rep.  172; 
St.  Louis  Brew.  As90.  V.  Austin  (Ala.)  Nov.  7, 1888. 

And  where  a  national  bank  was  allowed  to  con- 
tinue business  on  the  directors  putting  in  $100,000, 
and  withdrawing  that  amount  of  objectionable 
securities,  and  the  bank  failed  before  all  the  se- 
curities were  selected,  the  directors  could  not 
claim  that  the  balance  of  the  $100,000  was  a  spe- 
cial trust  fund.    Booth  v.  Welles,  42  Fed.  Rep.  11. 

This  case  does  not  discuss  preferences  under  the 
federal  statute. 

And  in  Spokane  County  v.  Clark,  61  Fed.  Rep. 
638,  and  Multnomah  County  v.  Oregon  Nat.  Bank, 
61  Fed.  Rep.  012,  it  was  held  that  a  county  has  no 
priority  of  claim  on  a  deposit  of  its  funds  in  a  na- 
tional bank  that  becomes  insolvent,  where  the 
identity  of  the  fundk  is  gone  as  it  is  contrary  to 
statute  forbidding  preferences.  This  conflicts 
wtlh  the  case  of  San  IMego  County  v.  California 
Nat.  Bank,  miv^teu  Where  a  lien  was  allowed  in  that 
case  the  deposit  was  marked  ^'Special"  and  it  was 
contrary  to  law,  which  does  not  appear  in  these 
oases. 

And  in  Hiinois  Trust  &  Sav.  Bank  of  Chicago  v. 
Smith,  21  Blatchf .  276,  it  was  held  that  the  owner 
of  a  draft  received  by  an  insolvent  national  Dank 
for  collection  is  not  entitled  to  prior  claim  on  its 
assets,  where  the  collection  is  mingled  with  its 
funds  and  the  identity  is  lost,  as  it  would  contra* 
vene  the  federal  statutes  forbidding  preferences. 

Where  individual  partners  in  a  private  bank 
were  also  directors  in  a  national  bank,  and  used  a 
large  part  of  the  national  bank  assets  in  their  own 
busineas  and  assigned  their  property  for  the  bene- 
fit of  creditors,  and  the  national  bank  also  failed, 
the  receiver  was  entitled  to  such  property  as  was 
purchased  with  the  monejrs  of  the  bank  as  he 
might  elect  to  take,  but  not  to  such  property  in 
which  the  trust  could  not  be  traced.  Peters  v» 
Bain,  183  U.  8. 604, 83  L.  ed.  704. 

A  transfer  of  renewal  collateral  by  an  Insolvent 
national  bank  to  another  party,  where  ^uch  na- 
tional bank  had  no  title  to  the  same  by  reason  of 
non-surrender  of  the  original,  will  not  be  held  to 
be  within  the  act  forbidding  preferences,  although 
the  maker  of  such  paper  may  have  to  pay  the 
same  debt  twice.  First  Nat.  Bank  of  Decatur  v. 
Johnston,  07  Ala.  666. 

The  case  of  Kt^mira  Savutgs  Bank  v.  Davis, 
Receiver,  holds  that  0.  8.  Rev.  Stat.,  £6  5236,  5242, 
prohibiting  preferences,  does  not  prevent  a  prior- 
ity given  by  a  statute  of  New  York  to  savings 
banks  on  their  deposits  with  other  banks  as  tha 
federal  act  Is  only  intended  to  protect  transfers 
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without  preference,  of  the  assets  of  iDsoWent 
natioDal  banks  among  their  creditors. 

Hahonal  Seeur.  Bank  ▼.  BuUer,  129  U.  8. 
S28.  82  L.  ed.  682;  First  Nat.  Bank  of  Selma 
▼.  bolby,  tupra;  Boftinson  y.  National  Bank  of 
Nettbeme,  81  N.  Y.  898,  37  Am.  Bep.  508; 
Market  Nat.  Bank  of  New  York  v.  PaeifleNat, 
Bank  of  Boston,  80  Hun,  58,  affirmed.  98  N. 
Y.  648;  Raynory.  Pacific  Nat,  Bank  of  Boston, 
supra;  Hayes  v.  BeardOey,  186  N.  Y.  803. 

The  fundamental  principles  (1)  the  constitu- 
tional power  of  congress  to  establish  the  na- 
tional banking  system,  and  (2)  the  incidental 
power  to  adopt,  in  its  judgment,  all  privileges, 
immunities,  conditions,  und  regulations  need- 
ful to  the  operation  of  that  system — will 
hardly  be  challenged. 

Farmers  db  M,  Nat,  Bank  ▼.  Bearing,  91  XT. 


8.  83,  23  L.  ed.  198;  Wilson  y.  Black  Bird 
Creek  Marsh  Co,  27  U.  fl.  2  Pet.  250,  7  L.  ed. 
414;  United  States  r.  Coombs,  37  U.  8.  12  Pet. 
72,  9  L.  ed.  1004;  New  York  y.  MUn,  86  JJ.  8. 
11  Pet.  155,  9  L.  ed.  669;  Central  Nat,  Bank 
y.  BiehJLand  Nat.  Bank  of  Man^fidd^  52  How. 
Pr.  188. 

In  Veazie  Bank  y.  Fenno,  75  U.  8.  8  Wan. 
588,  19  Ji.  ed.  482,  it  was  held  that  oongras 
has  the  power  to  restrain,  by  suitable  enact- 
ments, the  circulation  of  any  notes,  not  issued 
UDder  its  authority. 

The  federal  law  permits  taxation  of  national 
banks  by  the  states,  but  controls  the  manner 
and  fixes  the  limitations;  and  the  taxing  laws 
of  a  state  cannot  be  upheld  when  in  conflict 
with  an  act  of  congress. 

U.  8.  Bey.  8tat.  §  5219;  National  Bank  ef 


and  that  the  federal  statute  was  not  intended  to 
disregard  lawful  rights  and  superior  equities. 

The  argument  in  this  case  bj  the  court  Is  based 
largely  on  the  doctrine  of  set-off  against  insolvent 
natioDsJ  banks. 

As  to  right  of  set-off  agaiast  recetyer  of  insolv- 
ent national  bank,  see  Merrill  y.  Gape  Ann  Granite 
Co.  (Mass.)  28  L.  B.  A.  813,  note;  Stone  y.  Dodge 
(Mich.)  21L.  a.  A.  280,  noit. 

Transfers  by  imMUvent  national  harOiS, 

A  transfer  of  security  to  prefer  a  creditor,  by  an 
Insolvent  national  bank  is  prohibited  where  the 
oflBcers  ought  to  have  known  its  condition.  Bob- 
ertt  V.  HilU  Si  Fed.  Bep.  571,  overruling  28  Fed.  Bep. 
811;  Brown  v.  Carbonate  Bank  of  Leadyille,84Fed. 
Bep.  776. 

And  a  transfer  by  a  national  bank  of  securities 
as  indemnity  for  bills  previously  drawn  by  such 
bank,  after  it  has  become  apparent  that  the  bank 
is  involved,  will  be  held  to  haye  been  made  in  con- 
templation of  insolvency  aad  will  be  void;  al- 
though the  party  receiving  security  does  not  know 
of  the  bank*8  insolvency,  Omsv.  Citizens  Bank  of 
Louisiana,  2  Woods,  a  C.  28. 

A  stockholder  in  an  insolvent  national  bank  can- 
not secure  a  depositor  by  mortgaging  to  him  stock 
In  the  bank,  as  stockholder's  liability  of  an  insolv- 
ent bank  will  not  allow  preferences.  Gatoh  y. 
Fitch,  84  Fed.  Bep.  666. 

To  prevent  a  preference,  the  court  of  equity  in 
absence  of  action  by  comptroller,  at  the  instance 
of  a  judgment  creditor,  may  appoint  a  receiver  of 
an  insolyent  national  bank.  Wright  v.  Merchants 
Nat.  Bank,  8  Cent.  L.  J.  85L 

In  Irons  v.  Manufacturers  Nat  Bank,  6  Blss.  801, 
where  a  court  of  equity  in  aid  of  execution  ap- 
pointed a  receiver  of  a  national  bank  the  question 
as  to  how  far  it  would  disturb  preferences  and  re- 
quire repayment  from  those  preferred, was. not 
decided. 

Sureties  on  a  bond  to  obtain  dissolution  of  an  at- 
tachment against  a  national  bank,  will  be  com- 
pelled to  give  to  the  receiver  of  the  bank  such  ae- 
ouritles  as  the  attachment  was  not  authorized  by 
law.  Pacific  Nat.  Bank  of  Boston  v.  Mister,  124  D* 
8. 721, 81 L.  ed.  607. 

This  in  effect  is  different  from  Prloe  v.  Cole- 
man, 22  Fed.  Bep.  604,  which  held  that  a  trans- 
fer by  a  national  bank  to  secure  sureties  on  a  bond 
to  release  an  attachment  against  the  bank  is  not 
yoid,  where  the  government  oiBclaJs  had  examined 
the  bank  a  short  time  before  on  suspicion  of  busi- 
ness and  had  pronounced  it  solvent,  and  it  had  re- 
sumed business,  but  after  giving  such  security 
failed  finally.  The  transfer  not  being  made  after 
an  act  of  insolvency,  or  in  contemplation  thereof, 
nor  made  to  give  a  preference  or  prevent  distribu- 
tion of  assets. 

L.R.  A. 


This  note  does  not  include  cases  generally  In- 
volving the  right  to  attach  property  of  a  national 
bank. 

In  order  to  recover  from  a  party  taking  money 
or  other  securities  for  a  certltlcatc  of  deposit  from 
an  insolvent  national  bank  in  the  ordinary  course 
of  business,  there  should  be  evidence  that  the 
transfer  by  the  bank  was  in  contemplation  of  in. 
solvency  to  prefer  and  to  prevent  equitable  dlptri' 
bution  of  assets,  although  the  party  receiving  the 
paper  was  a  director.  Hayes  v.  Beardsley,  138  N. 
Y.200. 

To  the  same  etfeot,  see  Dutcher  v.  Importen  k 
T.  Nat.  Bank,  58  N.  T.  5. 

But  the  act  prohibiting  preferences  does  not  for. 
bid  transfers  of  securities  for  a  valuable  consider- 
ation, under  a  reasonable  expectation  of  obtaining 
relief,  nor  transfers  contracced  for  long  prior  to 
insolvency  to  secure  loans  being  made.  Bell  v. 
Hanover  Nat.  Bank,  57  Fed.  Bep.  821;  Armstrong 
V.  Chemical  Nat.  Bank,  6  L.  B.  A.  228,  41  Fed.  Bep. 
284;  Casey  v.  La  8oci6t6  de  Credit  Mobilier  de  Paris, 
2Woods,C.  C.77. 

And  the  appropriation  on  Ita  ova  claims  by 
a  clearing  house,  of  money  paid  by  other  banks 
on  call  of  the  clearing  bouse  to  take  up  drafts 
and  checks  on  an  insolvent  bank,  which  they 
had  surrendered  to  its  clerk  in  due  coarse  of 
law  in  exchange  at  the  clearing  house  befoio 
the  bank  had  suspended  and  which  bad  been  left 
there  as  security  for  a  balance  due  from  it  to  the 
clearing  house.  Is  not  an  unlawful  preference,  a» 
the  subsequent  transaction  gives  no  right  of  action 
to  the  receiver  of  the  bank  against  the  clearing 
house  committee  for  the  amount  of  the  paper  on 
other  banks,  which  it  surrendered  on  the  exchange, 
as  the  subsequent  transactions  do  not  rescind  tho 
exchange  of  securities  made  while  the  bank  ws:) 
doing  business.  Philler  v.  Yardley,  post,  — t  ^ 
Fed.  Bep,  645,  reversing  8  Fed.  Bep.  746. 

The  United  States  is  not  entitled  to  any  priority 
in  the  payment  of  a  demand  against  a  reoelver  of 
an  insolyent  national  bank  not  arising  from  ad- 
vances to  redeem  circulating  notes,  even  If  the 
funds  are  in  the  hands  of  the  United  States  tieas- 
urer  from  a  balance  on  the  sale  of  bonds,  after  re- 
deeming the  circulating  notes  of  the  bank.  Cook 
County  Nat.  Bank  y.  United  States  107  0.  8L  445. 
27  L.ed.687. 

A  receiver  of  a  national  bank  will  be  lequlved  to 
specifically  perform  an  oral  oontraet  of  Mia  of 
property,  made  by  the  bank  before  f allura,  wkeie 
the  vendee  has  lieen  put  in  poasesslon,  and  the 
plaintiff  is  entitled  to  have  applied  on  suoh  coo- 
tract  bis  deposit  account  and  certlfloate  of  deposit 
held  by  him.    Hughltt  y.  Hayes,  U6  N,  r.  ML 
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SedenwHan  t.  Boit^,  126  U.  S.  67,  81  L.  ed. 
e08:  BMenUatt  t.  Johnston,  104  U.  S.  462.  26 
L.  ed.  882;  Whitney  Nat.  Bank  t.  Parker,  41 
Fed.  Rep.  402;  Watwn  y.  M'r«<  Nat.  Bank  of 
Indianapolis,  107  Ind.  206;  National  Bank  if 
Virginia  v.  Richmond,  42  Fed.  Rep.  877;  First 
Nat,  Bank  of  Wilmington  ▼.  Berlert,  44  Fed. 
Rep.  158;  First  Nat,  Bank  v.  TAndsay,  45  Fed. 
Rep.  619;  People  y.  5mtYA,  50  Hun.  89. 

The  state  law  does  not  and  cannot  giye  to  a 
aayings  bank  an  equitable  lien  on  its  deposit 
in  a  national  bank. 

A  preference  is  always  an  arbitrary  statutory 
right  arising  upon  a  giyen  contingency. 

Casey  y.  La  Societe  de  Credit  iMobUier  de 
Paris,  2  Woods,  0.  C.  77. 

An  equitable  lien  Is  of  an  entirely  different 
nature. 

It  is  in  the  nature  of  a  trust. 

Pom.  Eq.  Jur.  g§  1238-1288;  18  Am.  &  £ng. 
Encyclop.  Law,  p.  606;  Payih^  y.  Wilson,  74 
K  Y.  858. 

If  a  savings  bank  haye  such  a  Hen  on  its  de- 
posits with  other  banks,  it  attaches  when  the 
deposits  are  made.  It  is  a  novel  doctrine  that 
a  savings  bank  upon  making  a  deposit  thereby 
acqures  a  lien  on  all  the  assets  of  the  deposit 
bank. 

The  sayings  bank  had  the  statutory  right  to 
make  the  deposits  but  the  national  bank  had 
no  legal  authority  to  take  them  on  the  condi- 
tions asserted.  All  this  the  savings  bank  is 
£  resumed  to  have  known  and  contemplated, 
[oreover,  all  this  is  to  be  regarded  as  con- 
templated by  the  state  legislature  in  enact- 
ing the  preferential  statute;  hence  the  provis- 
ion of  tne  state  law  should  be  read  as  ex- 
pressly excluding  national  banks  from  its 
operation. 

Pacifie  Nat,  Bank  cf  Boston  v.  Miaeter,  124 
U.  6.  721,  81  L.  ed.  567;  Jessvp  y.  Carnegie, 
80  N.  T.  447,  86  Am.  Rep.  648;  Cook  County 
Nat.  Bank  y.  United  States,  107  U.  8.  445,  27 
L.  ed.  537. 

Ko  logical  application  can  be  made  In  the 
present  case  of  the  doctrine  of  Seott  y.  Arm- 
strong. 146  U.  8.  499,  86  L.  ed.  1059,  that 
equitable  set-offs  against  the  claims  of  insolv- 
ent banks  can  properly  be  made. 

In  no  sense  is  an  equitable  set-off*a  lien,  nor 
does  it  bear  any  analogy  whatsoever  to  a  lien. 

BughiU  y.  Bayes,  186  N.  Y.  167;  Richards 
T.  La  Tourette,  119  N.  Y.  69. 

A  general  deposit  creates  the  relation  merely 
of  debtor  and  creditor  between  the  bank  and 
the  depositor. 

Commercial  Bank  qf  Albany  t.  Eughes,  17 
Wend.  94;  Marsh  v.  Oneida  Central  Bank*di 
Barb.  298;  .JStna  Nat.  Bank  y.  Fourth  Nat. 
Bank  qf  Neun  York,  46  N.  Y.  82,  7  Am.  Rep. 
814;  FirtA  Nat  Bank  of  Lyons  y.  Ocean  Nat. 
Bank,  60  N.  Y.  288;  PeffpU  y.  CUy  Bank  of 
Boehester,  98  N.  Y.  582. 

The  deposit  in  question  cannot  be  classed  as 
aapedal  deposit. 

Morae,  Banks  &  Banking.  §g  188,  190,  198; 
First  Nat.  Bank  of  Carlisle  y.  Graham,  100  U. 
a  699,  25  L.  ed.  760. 

Mr.  Edward  Winslow  Paige  also  for 
appellant 

Messrs.  Herendeen  A  MaadeTiIle»  for 
respondent: 

Ixational  banks  are  intended  to  be  placed  on 
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the  same  footing  as  state  banks  by  section  180 
of  the  Banking  Law  of  this  state,  chapter  689 
of  the  Laws  of  1892,  giving  to  savings  banks 
making  authorized  deposits  in  a  bank  there- 
after Incoming  insolvent  a  preference  oyer 
other  depositors  in  the  distribution  of  the  asseta 
of  the  insolvent  bank. 

The  national  banking  law  is  not  inconsistent 
with  the  provisions  of  our  state  banking  law, 
giving  a  preference  to  savings  banks  over  other 
depositors  in  the  distribution  of  the  assets  of 
an  insolvent  national  bank. 

Sections  5286, 5242,  U.  8.  Rey.  Stat.,  requir- 
ing the  comptroller  to  make  ratable  dividends 
and  prohibiting  preferences,  came  in  question 
in  the  line  of  conflicting  decisions  in  state  and 
federal  courts  as  to  the  Mht  of  equitable  set-off 
"by  a  debtor  to  a  bank,  of  his  claims  airainst  the 
bank,  such  right  beinff  denied  in  some  of  the 
cases,  upon  the  ground  that  to  allow  such  set- 
oft  would  be,  in  effect,  to  give  a  preference  and 
to  defeat  the  requirement  of  ratable  dividends. 
This  conflict  has  finally  been  settled  by  Scott  v. 
Armstrong,  146  U.  8.  499,  86  L.  ed.  1059,  ap- 
proving Tardley  y.  Clothier,  17  L.  R  A.  402, 
8  U.  8.  App.  207.  51  Fed.  Rep.  506,  affirming 
the  same  case  in  49  Fed.  Rep.  887:  Louis  Sny- 
der^s  Sons  Co.  y.  Armstrong,  87  Fed.  Rep.  18; 
Armstrong  v.  Warner,  17  L.  R  A.  466,  49  Ohio 
St.  876,  and  in  effect  approving — 

Hughitt  V.  Hayes,  186  N.  Y.  168.  See  also 
Adams  v.  Spoknne  Drug  Co.  28  L.  R.  A.  834, 
57  Fed.  Rep.  888;  San  Diego  County  v.  Ool- 
ifornia  Nat.  Bank,  52  Fed.  Kep.  59. 

The  receiyer  is  a  statutory  assignee  of  the 
bank,  and  gets  no  better  title  than  the  bank 
had,  and  takes  the  funds  in  the  same  plight  in 
which  tbev  were  held  by  the  bank  immediately 
prior  to  his  appointment  and  must  turn  them 
over  accordingly,  unaffected  by  the  provisions 
of  the  national  banking  act  as  to  ratable  dis- 
tribution. 

Casey  y.  La  SndStS'de  Credit  Mobilier  ds 
Paris,  2  Woods,  C.  C.  77;  Corn  Exch.  Bank  of 
Chicago^.  Blye,  101 N.  Y.  808;  First  Nat.  Bank 
of  Monmouth  y.  Dunbar^  118  111.  625;  Hade  y. 
McVay,  81  Ohio  St.  231;  Bdl  v.  Hanover  Nat. 
Bank,  57  Fed.  Rep  821;  Chemical  Nat.  Bank 
y.  Armstrong,  59  Fed.  Rep.  872. 

Eyen  under  the  stringent  provisions  of  non- 
preferential  bankrupt  laws,  it  has  been  uni- 
formly held  that  collateral  given  at  the  time  of 
the  passing  of  a  present  sufficient  considera- 
tion, even  though  the  possibility  or  even  prob- 
ability of  f ntute  Insolvency  was  in  the  minds 
of  the  parties  at  the  time,  will  be  sustained,  and 
contractual  rights  or  eauities  existing  at  such 
a  time  will  be  afterwara  upheld  when  insolv- 
ency occurs. 

Hunt  y.  Mortimer:  10  Barn.  &  0.  44;  Blu- 
menstiel.  Bankruptcy,  p.  96,  and  cases  cited; 
Clark  y.  Isdin,  88  U.  8. 21  Wall  860,  22  L.  ed. 
568;  Be  Craft,  2  Ben.  221. 

A  national  bank  may  lawfully  receiye  a 
special  deposit  and  must  in  cose  ox  insolvency 
pay  over  the  same,  unaffected  by  the  require- 
ments of  Uie  nationtd  banking  act  as  to  ratable 
dividends. 

First  Nat.  Bank  of  Carlisle  y.  Graham,  100 
U.  8.  699,  25  L.  ed.  750. 

Section  180  of  the  Banking  Law  of  this  state 
making  deposits  by  a  savings  bank  a  preferred 
claim  against  an  insolvent  national  bank  ia 
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wltbin  the  proper  sphere  of  state  legislation;  is 
not  inconsistent  with  the  proper  construction 
of  the  national  banking  act;  and  to  construe  the 
two  acts  as  inconsistent  and  repugnant  would 
force  the  national  legislation  beyond  constitu- 
tional limitations. 

The  theory  upon  which  the  constiratlonality 
of  national  bank  legislation  by  congress  was 
fiDaliy  upheld,  is  a  narrow  one,  necessarily  in* 
Yolvine:  sharp  and  closely  confined  limitations. 

Western  U,  TeUg.  Go,  v.  Atty-Qen.  125  U.  8. 
580,  81  L.  ed.  790;  Waite  ▼.  Dowley,  94  U.  S. 
527,  24  L.  ed.  181;  Thomm  r.  Farmers  Bank 
of  Maryland,  46  Md.  43;  First  JS'at.  Bank  of 
Louuviile  V.  Kentucky,  70  U.  8.  9  Wall.  353, 
19  L.  ed.  701;  First  Nat.  Bank  of  Whitehall  v. 
Lamb,  50  N.  Y.  95,  10  Am.  Rep.  438;  Farmers 
d  M,  Nat,  Bank  v.  Bearing,  91  U.  S.  29.  23 
L.  ed.  196;  Winter  v.  Baldicin,  89  Ala.  488. 

The  statutes  of  the  United  States  which 
might  control  state  legislation  as  long  as  they 
affect  a  bank  actively  engaged  in  discharging 
its  duties  and  performing  its  work,  must  be 
construed  as  consistent  and  not  repugnant  to 
state  le^slation,  or  subject  to  it.  when  the  bank 
over  which  the  cootroversy  arises  has  ceased 
its  active  career  as  a  federal  instrument 

Merchants  <fi  P.  Nat.  Bank  ▼.  Masonic  Hall 
Trustees,  65  Ga.  608. 

'  Oray»  J.,  delivered  the  opinion  of  the 
court : 

The  defendant  is  the  receiver  of  an  insolv- 
ent national  bank,  and  the  plaintiff,  a  sav- 
ings bank,  created  under  the  laws  of  this 
state,  claims,  with  respect  to  its  deposits 
theretofore  made  with  the  former,  to  be  en- 
titled to  be  preferred  in  payment,  under  sec- 
tion 180  of  the  Bankinsr  Daw  of  this  state. 
I4IWS  1892,  chap.  689.  The  circulating  notes 
have  been  provided  for,  and  all  other  condi- 
tions of  the  banking  law  have  been  complied 
with,  so  as  to  entitle  the  claim  to  be  allowed, 
if  not  in  conflict  with  the  provisions  of  the 
national  banking  law.  The  state  banking 
law  permits  the  trustees  of  savings  banks  to 
keep  an  ** available  fund  ...  on  hand 
or  deposit  in  any  bank  in  this  state,  organized 
under  any  law  in  this  state  or  of  the  (In  i ted 
States,"  etc.  Section  118.  Section  180  pro- 
Tides  as  follows:  "All  the  property  of  any 
bank  or  trust  company  which  snail  become 
insolvent  shall,  after  providing  for  the  pay> 
ment  of  its  circulating  notes,  if  it  has  any, 
be  applied  by  the  trustees,  assignees  or  re- 
ceiver thereof,  in  the  first  place,  to  the  pay- 
ment in  full  of  any  sum  or  sums  of  money 
deposited  therewith  by  an^  savings  bank,  but 
not  to  an  amount  exceeding  that  authorized 
to  be  so  deposited  by  the  provisions  of  this 
chapter,  and  subject  to  any  other  preference 
provided  for  in  the  charter  of  any  such  trust 
company."  The  sole  contention  is  whether 
this  provision  can  be  given  effect  in  the  dis- 
tribution of  the  property  of  insolvent  national 
banks.  The  appellant  insists  that  it  conflicts 
with  certain  provisions  of  the  national  bank- 
ing law,  which  were  framed  to  prohibit  pref- 
erences, and  relies  upon  the  following  sec- 
tions of  the  Revised  Statutes  of  the  united 
States: 

"  Sec.  0286.  From  time  to  time,  after  full 
provision  has  been  made  for  refunding  to  the  I 
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United  States  any  deficiency  in  redeeming 
the  notes  of  such  association,  the  comptroller 
shall  make  »  ratable  dividend  of  the  money 
so  p.xid  over  to  him  by  such  receiver  on  aft 
sucn  claims  as  may  have  been  proved  to  hia 
satisfaction  or  ad judicated  in  a  court  of  com- 
petent jurisdiction,  and,  as  the  proceeds  of 
the  assets  of  such  association  are  paid  over 
to  him,  shall  make  further  dividends  on  all 
claims  previously  proved  or  adjudicated  ;  and 
the  remainder  oi  the  proceeds,  if  any,  shall 
be  paid  over  to  the  shareholders  of  such  as- 
sociation, or  their  legal  representatives,  in 
proportion  to  the  stock  by  them  respectively 
held." 

"Sec.  5242.  All  transfers  of  the  notes, 
bonds,  bill  of  exchange,  or  other  evidences 
of  debt  owing  to  any  national  banking  asso- 
ciation, or  of  deposits  to  its  credit:  all  as- 
signments of  mortgages,  sureties  on  real  es- 
tate, or  of  judgments  or  decrees  in  its  favor; 
all  deposits  of  money,  bullion,  or  other  val- 
uable thing  for  its  use,  or  for  the  use  of  any 
of  its  shareholders  or  creditors;  and  all  pay- 
ments of  money  to  either,  made  after  the 
commission  of  an  act  of  insolvency,  or  in 
contemplation  thereof,  made  with  a  view  to 
prevent  the  application  of  its  assets  in  the 
manner  prescribed  by  this  chapter,  or  with  a 
view  to  the  preference  of  one  creditor  1o  an- 
other, except  in  payment  of  its  circulating 
notes,  shall  be  utterly  null  and  void,  and  no 
attachment,  injunction,  or  execution  shall  be 
issued  against  such  association  or  its  prop- 
erty before  final  judgment  in  any  suit,  action, 
or  proceeding,  in  any  state,  county,  or  muni- 
cipal court.  *^ 

The  provisions  of  the  federal  law  as  to 
national  banks  constitute  a  complete  system 
for  their  establishment,  government,  and 
winding  up.  Cook  County  Nat.  Bank  v. 
United  States,  107  U.  S.  445,  27  I^.  ed.  537. 
As  agencies  of  the  government,  in  the  ad- 
ministration of  a  branch  of  the  public  serv- 
ice,  the  states  are  without  authority  to  exer- 
cise any  control  over  them,  or  to  affect  their 
operation  (except  so  far  as  congress  may  per- 
mit), where  the  legislation  will  conflict  with 
tbe  national  law,  or  will  tend  to  impair  or 
destroy  their  utility  and  efficiency  in  per- 
forming the  functions  by  which  they  are 
design^  to  serve  the  government.  Firei 
Nat.  Bank  of  Louisville  v.  Kentucky,  76  U. 
S.  9  Wall.  858,  19  L.  ed.  701 ;  Farmers  A 
M,  Nat,  Bank  v.  Bearing,  91  U.  8.  S3,  28 
L.  ed.  198;  Waite  v.  Dowley,  94  U.  S.  527. 
24  L.  ed.  181 ;  Western  U.  TeUg,  Go.  v.  Atty- 
Gen.  125  U.  S.  551,  81  L.  ed.  794.  If  the 
state  banking  law,  in  these  provisions  which 
we  are  considering,  comes  f<ito  conflict  with 
the  operation  of  the  federal  law,  the  former 
must  be  held  ineffectual  to  impede  the  due 
execution  of  the  latter  in  all  respects  therein 
intended  and  provided  for.  Is  that  the  case 
here?  We  are  not  now  concerned  with  ques- 
tions of  the  propriety  or  justice  of  the  state 
law  in  directing  the  claims  of  savings  banks 
to  be  preferred  in  payment  over  those  of  other 
depositors.  That  is  the  law  of  the  state,  en- 
acted by  its  legislature,  in  furtherance  of  the 
protection  and  security  designed  to  be  af- 
forded to  the  savings  of  the  people ;  and.  if 
the  inhibition  of  section  5242  of  the  United 
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estates  ReTised  Statutes  does  not  extend  so  far 
«8  to  prevent  its  operation  in  such  a  case,  it 
mast  be  given  its  full  effect.  That  effect 
would  be  to  preserve  and  enforce  a  right  or 
preference  which  had  accrued  to  the  savings 
bank  in  making  deposits  of  its  funds  with 
Ihe  national  bank,  and  which  will  be  deemed 
to  have  been  in  the  contemplation  of  the 
parties,  and  assented  to.  Their  contractual 
Telations  were  necessarily  influenced  and 
«haped  by  the  provisions  of  this  public  law, 
which  ^ave  to  that  class  of  depositors  a  su- 
perior claim  or  lien  to  that  of  other  deposi- 
tors or  creditors  upon  the  property  of  the 
bank.  Are  these  provisions  lor  security 
againnt  a  possible  loss  of  the  deposits  of  sav- 
ings banks  inconsistent  with  that  equal  dis- 
tribution among  creditors  which  was  in- 
tended by  the  national  law  to  be  effectuated 
when  the  moment  of  insolvency  arrived  ?  The 
language  of  section  6242  does  not  seem  to 
convey  that  idea,  in  providing  that  ^ all  pay- 
ments of  money  to  either  [»'.  e.  shareholders 
or  creditors]  made  after  the  commission  of 
mn  act  of  insolvency,  or  in  contemplation 
thereof,  made  with  a  view  to  prevent  the  ap- 

Slication  of  assets  in  the  manner  prescribed 
y  this  chapter,  or  with  a  view  to  the  prefer- 
ence of  one  creditor  to  another,  except  in  pav- 
ment  of  its  circulating  notes,  shall  be  utterly 
null  and  void.  **  In  Chrn  Exc?i,  Bank  of  Chi- 
■etigo  V.  BLyt,  101  N.  Y.  303,  it  was  said  by 
this  court  of  this  section  that  **it  specifically 
prohibits  all  transfers  of  the  corporate  prop- 
erty made  with  a  view  to  preferences,  and  so 
protects  the  creditors  from  any  voluntarv  act 
of  the  bank  which  selects  out  favorea  in- 
dividuals for  payment.**  It  is  a  transfer  of 
property,  or  a  payment  of  moneys,  in  con- 
templation of  insolvency.  In  order  to  give  a 
preference  to  the  creditor,  which  the  law  con- 
demns. Its  policy  is  to  secure  equality  of 
distribution  of  the  assets  among  creditors; 
but  it  was  not  intended  that,  in  the  distribu- 
tion, rights  lawfullv  acquired  and  superior 
•equities should  be  disregarded  and  annulled. 
But  we  have  upon  this  question  a  very  re- 
cent and  emphatic  declaration  by  the  United 
States  Supreme  Court,  in  the  case  of  Scott  v. 
Armstrong,  146  U.  8.  499,  86  L.  ed.  1059. 
In  that  case  the  question  related  to  the  right 
of  one  who  was  debtor  to  a  national  bank  to 
&n  ecjui table  offset,  as  against  its  receiver, 
appointed  by  the  comptroller  of  the  currency 
to  close  up  its  affairs  for  insolvency.  Sec- 
tions 5236  and  5342  were  relied  upon  as  for- 
bidding it,  because  of  their  requirements  that 
there  should  be  a  ratable  disposition  among 
the  creditors,  and  that  there  should  be  no 
preference  given  or  suffered  in  contemplation 
•of  or  after  committing  the  act  of  insolvency. 
Chi^  Justice  Fuller,  delivering  the  opinion 
•of  the  court,  said :  "We  do  not  regard  this 
position  as  tenable.  Undoubtedly, "any  dis- 
position by  a  national  bank,  being  insolvent 
or  in  contemplation  of  insolvency,  of  its 
choses  in  action,  securities,  or  other  assets, 
made  to  prevent  their  application  to  the  pay- 
ment of  its  circulating  notes,  or  to  prefer  one 
creditor  to  another,  is  forbidden  ;  but  liens, 
equities,  or  rights  arising  by  express  agree- 
ment, or  implied  from  the  nature  of  the  deal- 
ings between  the  parties,  or  by  operation  of 
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law,  prior  to  insolvency,  and  not  In  con- 
templation thereof,  are  not  invalidated.  The 
provisions  of  the  act  are  not  directed  against 
all  liens,  securities,  pledges,  or  equities 
whereby  one  creditor  mav  ohtnin  a  er^ntpr 
payment   than   another,   but  against  those 

f:iven  or  arising  after  or  in  contemplation  of 
nsolvency.  Where  a  fet-off  is  otherwise 
valid,  it  is  not  perceived  how  its  allowance 
can  be  considered  a  preference ;  and  it  is  clear 
that  it  is  only  the  balance,  if  any,  after  the 
set-off  is  deducted,  which  can  justly  be  held 
to  form  part  of  the  assets  of  the  insolvent. 
The  requirement  as  to  ratable  dividends  is 
to  make  them  from  what  belongs  to  the  bank, 
and  that  which  at  the  time  of  the  insolvency 
belongs  of  right  to  the  debtor  does  not  be- 
long to  the  bank."  This  is  very  explicit 
language,  and  must  be  regarded  as  control- 
ling upon  us  as  a  construction  placed  by  the 
higliest  federal  court  upon  these  provisions 
of  the  national  banking  law.  In  that  case, 
and  in  those  of  Waite  v.  Dovoley  and  F  nt 
Jiat.  Bank  of  LouisviUs  y.  Kentucky,  we  have 
authoritative  expressions  of  opinion  from 
which  to  imply  the  doctrine  that  state  le^ris- 
lation  in  regulation  of  the  general  conduct 
of  the  business  of  the  national  bank  with  its 
depositors  is  not  an  interference  with  any  ex- 
ercise of  the  governmental  power.  If,  in  the 
course  of  its  business,  tlirough  force  of  state 
laws,  rights  are  accorded  to,  or  liens  are  ac- 
quired by,  depositors  or  creditors,  they  are 
not  within  the  purview  of  sections  5286  or 
5242.  The  distinction  between  what  is  leg- 
islation by  the  state  which  conflicts  with  the 
national  banking  law  and  what  is  a  constitu- 
tional exercise  of  state  legislative  power  In 
relation  to  national  banks  is  found  by  con- 
sidering whether  it  assails  or  affects  the  in- 
dependence of  the  national  bank,  in  the  per- 
formance of  its  functions  as  an  agency  of  the 
general  government.  With  respect  to  its 
contracts,  its  rights  and  remedies,  they  may. 
In  general,  be  subject  to  or  based  upon  state 
legislation,  without  impairing  their  effl- 
ciencv  as  national  institutions.  Western  U. 
Teleg.  Go,  v.  Atty-Oen,  supra.  It  is  the 
voluntary  act  of  the  national  bank,  in  con- 
templation of  its  insolvency,  and  with  the 
view  of  then  preventing  the  ratable  applica- 
tion of  its  property,  which  is  avoided  by  the 
national  law.  In  the  present  case,  while  a 
going  concern,  it  entered  into  an  engagement 
with  the  savings  bank,  which  the  state  law 
required  and  regulated,  which  vested  in  the 
latter  superior  rights  or  equities,  and  which, 
in  the  possible  event  of  future  insolvency, 
would  give  to  it  a  prior  claim  to  payment 
from  the  assets.  When  that  event  happened, 
and  the  receiver  was  appointed,  he  took  over 
the  property  of  the  insolvent  concern,  as 
trustee  for  its  creditors  and  shareholders, 
under  the  same  conditions  as  the  bank  held 
ft,  and  subject  to  the  right  of  this  plaintiff 
to  be  first  paid  in  full  TCfore  other  creditors 
were  paid. 

1  think  the  Judgment  of  the  general  term  be- 
low was  right,  and  that  it  should  he  afflrmed, 
with  costs. 

All  concur,  except  Earl  and  PeeUuuB* 
«7J.,  not  voting. 

Reversed,  161  U.  S.  275,  40  L.  ed.  700. 
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Edward  M.  ILLINGSWORTn 

BOSTON  ELECTRIC  LIGHT  00. 
001  Mafl8.688J 

1.  Eridenee  that  a  bill  wa«  rendered 
to  aoid  paid  by  the  owner  of  electric 
wires  attached  to  the  ftames  of  an 
electric  li^rht  company  'o'  ^  P*^  ^^  the 

ezpeaee  of  reparlnir  a  roof  to  whioh  one  of  the 
frames  Is  fasteDed  ia  admissible  in  an  action  hy 
an  employ^  of  such  owner  airainst  the  light  com- 
pany  for  injuries  caused  by  the  bad  oondUlon  of 
the  light  wires  as  tending  to  show  an  agreement 
for  a  joint  use  of  the  frame  within  the  rule 
which  requires  of  one  owner  care  as  to  the  con- 
dition of  wires  whioh  employes  of  the  other  may 
be  required  to  approach. 

t*  Reasonable  care  to  keep  electric 
wires  in  a  safe  condition  is  due  by  an 
electric  Ught  company  to  persons  ex- 
pressly or  impliedly  licensed  to  approach  them 
in  performing  their  duties  with  reference  to 
other  electric  wires  attached  to  structures  of  the 
electric  light  company. 

8*  The  question  of  nefipllg^nce  in  leaw* 
ing  uninsulated  Joints  of  electric  liflrht 
wires  within  twelve  or  fifteen  inches  of  a  frame 
up  which  persons  are  required  to  go  in  perform- 
ance of  duties  with  respect  to  other  electric 
wires  is  a  question  for  the  jury. 

4«  The  employe  of  one  of  two  Joint 
users  of  a  frame  for  supporting  elec- 
tric wires  does  not  talce  the  risk  of  the  wires 
of  the  other  being  in  bad  condition,  unless  he 
actually  knows  of  it  and  voluntarily  exposes 
himself  to  it. 

6*  The  neg^ligfenceofa  lineman  in  ^oin|p 
up  a  frame  to  which  are  attached  elec- 
tric li^rht  wires*  as  well  as  those  whioh  he  Is 
looking  after,  is  a  question  for  the  jury,  where 
his  piyers  caught  on  a  wire  and  in  endeavoring 
to  free  them  his  hand  came  In  contact  with  un- 
insulated joints  of  electric  light  wires  within 
twelve  or  fifteen  inches  of  the  frame. 

6*  The  lack  of  reasonable  care  to  keep 
electric  lig^ht  wires  insulated  is  not 
excused  by  reason  of  the  fact  that  mere  con- 
tact with  such  wires  is  not  dangerous  unless 
other  conditions  exist,  in  view  of  the  olrcum* 
stances  likely  to  occur  which  may  render  the 
contact  dangerous. 

(June  28,1894.) 

EXCEPTIONS  by  plaintiff  to  mlioffs  of  the 
Superior  Court  for  Suffolk  County  which 


resulted  in  a  Judgment  in  favor  of  defendant 
in  an  action  brought  to  recover  damages  for 
injuries  alleged  to  have  been  Inflicted  upon 
plaintiff  by  defendant's  negligent  failure  to 
properly  protect  electric  wires  in  contact  witlk. 
which  it  was  necessary  for  the  plaintiff  to- 
come.    Sustained, 

Defendant  was  a  corporation  whose  business 
was  that  of  furnishing  electricity  for  electric 
lighting  and  motive  power.  On  Mav  11, 1891» 
its  wires  were  strung  over  a  baildinj^  num- 
bered 1 14  Sudl)ury  street  In  Boston  and  wer» 
fastened  upon  the  arms  of  a  frame  attached  to- 
the  roof  of  the  building.  The  frame  and  arms^ 
were  the  property  of  defendant.  Above  the 
defendant's  wires,  and  fastened  to  an  arm  of 
the  frame  were  the  wires  of  the  flre  alarm  of 
the  citv  of  Boston.  Plaintiff  was  in  tbe  em- 
ploy oi  the  city  as  a  lineman  in  the  fire  alana 
department.  And  for  the  purpose  of  reachine- 
the  city's  wires  he  was  compelled  to  ascend 
the  frame  through  the  defendant's  wires. 
While  descending  the  frame  his  pliers,  whid^ 
were  in  his  belt,  caught  on  a  wire  and  in  at* 
tempting  to  extricate  them  he  received  the- 
shock  which  caused  the  injury  for  which  the 
suit  was  brought. 

Further  facts  appear  in  the  opinion. 

Mr.  Salem  D*  Charles  for  plaintiff. 

Messrs,  H.  N.  Sheldon  and  Charles  A» 
Snow  for  defendant. 

Field»  €h.  J.,  delivered  the  opinion  of  tbe 
court: 

The  exceptions  recite  that  the  court  ruled 
that  there  was  no  evidence  for  the  jury,  and 
ordered   a  verdict  for  the  defendant.     Tbe 
questions  argued  relate  to  the  liability  of  tbe 
defendant  on  tbe  evidence,  under  Pub.  Stat.« 
chap.   109,  §  12,  and  Stat.  1883.  chap.  221; 
under  Stat.  1890.  chap.  404,  ^  1;  and  at  com- 
mon law.    There  is  no  evidence  of  any  liabil- 
ity under  Pub.  Stat.  chap.  109,  §  12,  and  StaU 
1888.  chap.  221.  Hector  v.  Boston  Eteetrie  Light 
Co.  (Mass.)  post^  554.    We  have  no  occasion  to- 
coDsider  whether  it  was  the  intention  of  Stat. 
1890.  chap.  404,  to  give  a  private  person  a  cause 
of  action  for  any  violation  of  the  first  section  of 
that  statute,  if,  in  consequence  of  such  vio- 
lation, such  person  suffers  damae:e  in  his  per* 
son  or  property.     The  only  provision  of  that 
statute  which,  it  is  contended,  applies  to  this- 
case,  is  the  requirement  that  such    a  corpora- 
tion as  the    defendant  should  suitably   and 
safely  attach  its  wires  to  strong  and  sufficient 
supports,  *'  and  insulate  them  at  all  points  of 
attachment."    This  must  mean  at  the  points  of 


NoTS.— For  another  case  of  injury  to  a  person 
from  elect rio  wires  over  a  roof,  see  Clements  v. 
Loutslaaa  Electric  Light  Go.  (La.)  16  L.  R.  A.  48L 

For  injuries  to  travelers  on  highways  from  con- 
tact with  electric  wires,  see  Southwestern  Teleg.  k 
Teleph.  Go.  v.  Robinson  (G.  G.  App.  5th  a)  16  L.  R. 
A.  545;  Bourget  r.  Cambridge  (Mass.)  16  L.  R.  A. 
605;  Ahern  v.  Oregon  Teleph.  it  Teleg.  Go.  (Or.)  22 
L.R.A.685. 

For  injury  to  a  traveler  by  a  telegraph  wire 
aorofls  a  highway,  which  was  not  due  to  any  eleo- 
trlc  shock,  see  Hayes  v.  Hyde  Park  (liaas.)  12  L.  R. 
A.M9. 

L.  R»  A* 


For  mandamus  to  compel  proper  guards  or  pro* 
tectlon  against  contact  with  uninsulated  wires,  aeo 
State  V.  JanesviUe  Street  R.  Go.  (Wia.)  8S  L.  B.  A* 
760. 

For  an  Injunction  against  bringing  a  dangerous 
electric  current  too  near  wires  which  are  not  dan- 
gerous, see  Rutland  Blectrio  Light  Go.  v.  Martde 
City  Electric  Light  Go.  (Y t.)  20  L.  B.  A.  8a. 

For  injury  to  a  street  raUway  passenger  by  aik 
electric  shock  caused  by  imperfect  insulation  of 
wires,  see  Burt  v.  Douglas  Gounij  Boeet  B.  OOb. 
(Wis.)18L.R.A.i7B. 


See  also  25  L.  R.  A.  6d4;  27  L.  R.  A.  365;  28  L.  R.  A.  596. 
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tttUchment  to  the  supports.  The  provision 
probably  relates  to  the  pins  or  insiiiators,  or 
other  equivalent  devices  by  which  electric 
"Wires  are  usually  attached  to  supports.  There 
is  no  evidence  recited  in  the  exceptions  of  any 
defect  in  the  insulation  of  the  wires  of  the  de- 
fendant at  the  points  of  attachment  to  the  sup- 
port. There  was  evidence  of  "two  bad 
Joints"  on  these  wires,  about  12  or  16  inches 
from  the  frame,  to  one  arm  of  which  the  de- 
fendant's wires  were  attached.  Those  joints 
were  '*  not  taped  or  insulated."  "  The  rest  of 
the  wire  was  insulated."  We  infer  that  this 
is  evidence  that  these  joints  never  had  been 
insulated  in  any  manner.  As  the  evidence  was 
that  "  the  plaintiff's  hands  were  severely 
burned  by  the  electricity/'  it  was  competent 
for  the  jury  to  find  that  the  plaintiff's  hands 
had  touched  a  wire  or  wires  of  the  defendant. 
On  all  the  evidence  in  the  case,  we  think  they 
might  have  found  that  his  band  or  hands 
touched  the  defendant's  wires  at  one  or  both 
of  the  joints  where  the  wire  was  not  insulated. 
It  was  true  that  a  witness  for  the  defendant — 
an  electrical  expert — testified  "  that  this  ac- 
cident might  have  happened  if  the  wires  of  the 
defendant  had  been  in  as  good  condition  as 
skill  and  knowledge  oould  have  made  tbem  ;" 
but  the  jury  might  have  disbelieved  this  testi- 
mony, or,  if  they  believed  it,  might  also  have 
believed  that  although  such  an  accident  was 
possible,  under  certain  conditions,  if  the  wires 
had  been  properly  insulated,  yet  it  was  much 
more  likely  to  happen  if  the  wires  were  not 
insulated.  The  same  witness  testified  ''that  a 
I)er8on  taking  hold  of  a  perfectly  insulated 
wire  would  not  receive  sufficient  electricity  to 
iDJure  him. 

The  evidence  that  a  bill  was  rendered  by  the 
defendant  to  the  city  of  Boston,  and  was  paid 
by  the  city,  '*  charging  said  city  a  proportion- 
ate part  of  repairing  the  roof  upon  an  adjoin- 
ing building,  where  there  was  another  frame 
of  the  defendant,  and  from  which  the  wires  of 
the  defendaut  and  said  city  extended  to,  and 
were  fastened  upoD,  the  defendaot's  frame, 
where  the  plaintiff  was  injured,"  we  think  was 
properly  admitted.  It  had  some  tendency  to 
show  that,  by  some  armnecmcnt  between  the 
defendant  and  the  city  of  Boston,  the  city  was 
paying  a  part  of  the  cxpeDses  of  maintaining 
the  structures  on  buildings  to  which  the  wires 
of  the  defendant  and  those  of  the  city  were  at- 
tached, and  that,  therefore,  the  city  of  Boston 
attached  the  wires  of  its  fire-alarm  service  to 
ibe  defendant's  structure  on  the  building  num- 
ber 114  Sudbury  street,  where  the  accident 
happened,  by  permission  of  the  defendant,  and 
under  some  contract  or  arrangement,  whereby 
the  city  was  to  pay  the  defendant  something 
for  the  maintenance  of  such  structures.    The 

Suestion,  then,  is,  when  two  business  corpora- 
ons  or  two  persons,  under  some  agreement 
between  themselves,  use  the  same  structures, 
owned  by  one  of  them,  aa  supports  for  separate 
lines  of  wire  used  by  each  for  the  transmission 
of  dangerous  currents  of  electricity,  what  is  the 
duty,  at  common  law,  which  each  owes  to  the 
other  in  reigaid  to  the  care  each  must  take  to 
have  its  wires  in  a  reasonably  safe  condition  at 
or  near  the  structures  where  the  servants  of  the 
other  have  occasion  to  go  in  the  usual  course 
of  business,  and  where  they  must  coma  near 
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to,  or  in  contact  with,  the  wires  f  Such  serv- 
ants, when  so  employed,  are  more  than  mere 
licensees,  taking  advantage,  for  their  owd 
benefit,  or  that  of  their  employer,  of  the  pas- 
sive acquiescence  of  the  licensor.  If  tbey  are* 
licensees  at  all,  the  license,  until  it  is  revoked, 
is  coupled  with  an  interest.  The  two  corpora- 
tions or  persons  have,  in  a  sense,  a  commoD 
interest  in  the  maintenance  and  use  of  the 
structures  to  which  the  wires  of  each  are  at- 
tached ;  and  each,  we  think,  should  be  under 
the  same  obligation  to  the  other  as  persons  hav- 
ing common  rights  in  a  place  or  passageway 
are  under  to  one  another,  not  negligently  to 
place  a  dangerous  substance  on  the  common 
territory,  where  it  reasonably  may  be  antic- 
ipated that  others,  having  common  rights,  may 
be  injured  by  it.  The  purpose  for  which  the 
structures  are  used  renders  some  danger  froiA 
electrical  currents  inevitable,  but  the  danger 
ought  to  be  made  as  small  as  is  practicable  by 
the  exercise  of  reasonable  care.  In  the  absence 
of  any  agreement  on  the  subject,  other  than 
what  is  involved  in  the  permission  of  the  owner 
of  the  structures  to  the  other  to  use  them  in 
common  for  the  support  of  electric  wires,  on 
paying  some  compensation,  we  are  of  opinion 
that  the  duty  of  the  owner  of  the  strurtuics  i» 
to  exercise  reasonable  care  in  seeioc  that  \m 
wireft  are  kept,  so  far  as  is  practical)lc.  in  a  safe 
condition  at  such  places  as  the  servants  of  the 
other  are  expressly  or  impliedly  licensed  to  go- 
in  performing  their  duties  with  reference  to 
the  wires  attached  to  such  structures.  Under 
this  rule  there  was  evidence  for  the  jury  that 
the  defendant  was  negligent  in  leaving  two 
joints  of  its  wires  without  insulation,  within 
twelve  or  fifteen  inches  of  the  frame,  up  which 
the  plaintiff,  in  the  course  of  his  duty,  as  a 
person  employed  in  the  fire  alarm  service  of 
Boston,  was  required  or  expected  to  go.  We, 
of  course,  express  no  opinion  upon  the  liability 
of  the  city  of  Boston  for  the  condition  of  the 
wires  of  its  fire  alarm  service. 

It  IB  contended  thai  the  plaintiff  took  the 
risk,  or  that  he  offered  no  evidence  that  he  waa 
in  the  exercise  of  due  care.  As  the  plaintiff 
was  not  a  servant  of  the  defendant,  it  cannot 
be  said  that  he  took  the  risk,  unless  he  knew  of 
it,  and  voluntarily  exposed  himself  to  it,  and 
none  of  these  things  is  necessarily  to  be  inferred 
from  the  evidence.  Whether  he  was  in  the 
exercise  of  due  care,  we  think,  was  for  the 
jury.  It  appears  that  the  wires  of  the  defend- 
ant were  insulated,  except  at  these  two  joints, 
and  the  plaintiff  reasonably  may  have  expected 
that  the  wires  about  the  frame  were  entirely 
insulated ;  and  we  cannot  say,  as  matter  of 
law.  that  he  was  negligent  in  not  seeing  the 
uninsulated  condition  of  these  joints.  It  does 
not  necessarily  show  negligence  that  hispliera 
got  caught  on  another  wire  although  this  may 
have  been  the  cause  of  his  injury.  It  was  not 
necessarily  negligent  that  he  reached  round 
with  his  hand  to  clear  the  pliers,  although  it 
may  be  that  by  this  movement  his  hand  waa 
extended  further  from  the  post  to  which  the 
arms  were  fastened,  which  held  the  wires,  than 
otherwise  he  would  have  extended  it  We 
cannot  say,  as  matter  of  law,  on  the  evidence, 
that  his  hand  or  hands,  in  this  movement,  did 
not  touch  one  or  both  of  the  joints,  and  that 
this  was  the  cause  of  the  injury. 
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Tlie  exceptions  recite  that  "the  nndTsputed 
«videDce  was  tbat  mere  contact  with  ooe  elec- 
tric light  wire,  even  though  bare  aad  uninsu- 
lated, would  cause  no  injury,  unless  other  con* 
<lilion8  supervened,"  but  there  is  no  contention 
that  these  other  conditions  do  not  often  occur. 
The  fact  that  other  circumstances  must  occur 
to  render  contact  with  such  wires  dangerous, 
if  it  be  true,  cannot  excuse  the  defendant  from 
taking  reasonable  care,  in  view  of  all  the  cir- 
cumstances likely  to  occur,  to  have  its  wires 
properly  insulated  at  points  where  the  serv- 
ants of  another  have  the  right,  derived  from 
the  defendant,  of  coming  near  to,  or  in  contact 
with,  the  wires.  We  are  of  opinion  tbat  the 
questions  of  the  defendant's  negligence  and 
of  the  plaintiff's  due  care  were  for  the  jury. 

Exceptions  ntstained. 


Albert  E.  HECTOR 
BOSTON  ELECTRIC  LIGHT  CO. 


(. 


.Mass. 


.) 


1*  Exceptiona  filed  within  the  time 
alloi!ved«  which  the  opposite  party  asks  to  have 
disallowed,  may  be  amended  in  the  discretion  of 
the  presiding  Justice,  with  oonsent  of  the  ez- 
ceptiofiT  party,  aJ though  the  time  for  filing  ex- 
ceptions has  passed. 

2.  An  electric  li^bt  company  allowing^ 
its  standard  for  the  support  of  wires 
on  the  roof  of  a  building  to  be  used  by 
a  telegrraph  and  telephone  company 

for  its  wires  also  does  not  thereby  assume  any 
duty  to  employes  of  the  latter  company  in  re- 
spect to  the  safe  insulation  of  the  electric  light 
wires  over  the  roof  of  an  adjoining  building  to 
which  no  wires  of  any  kind  were  attached,  and 
on  which  they  had  do  right  to  go  by  reason  of 
permission  to  use  the  standard  on  the  former 
building. 

S.  The  liability  of  electric  li^ht  com- 
panies for  injuries  received  from  posts,  wires, 
or  other  apparatus  is  not  affected  by  Stat.  1883, 
chop.  221,  granting  to  such  companies  the  right 
to  lay  and  maintain  wires  subject  to  municipal 
regulations. 

(June  22, 1891) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  brought  to 
recover  damages  for  personal  injuries  alleged 
to  have  been  caused  bj  defendants'  negligence, 
whicb  resulted  in  a  verdict  in  favor  of  plain- 
tiffs.    Sustained. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Everett  W.  Burdett  and 
Charles  A.  Snow,  for  defendant: 

No  duty  is  imposed  by  law  on  the  owner  or 
tenant  or  private  premises  to  keep  them  in  a 
condition  reasonably  suitable  for  the  use  of 
those  who  enter  upon  them  for  their  own  busi- 
ness, convenience,  or  pleasure,  and  who  neither 
are  expressly  invited  nor  are  attracted,  induced, 

Note. —See,  in  connection  with  tbis  case,  the 
preceding  case  of  IlliTi^wortb  v.  Doston  Electric 
Light  Co.  (Mass.)  ante,  552. 
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enticed,  or  al'ured  by  sucli  owner  or  tenants© 
to  do,  and,  accordingly,  a  trespasser  or  a  bare 
licensee  upon  such  premises  cannot  hold  tbe 
owner  or  the  tenant  liable  for  ordinary  ne^fi- 
f^ence  on  his  part  with  respect  to  the  condi- 
tion of  the  premises. 

Sicceny  v.  Old  Colony  d:  K  R.  Co. 'iO  Allen, 
368,  87  Am.  Dec.  644;  lUardon  v.  Thompson^ 

149  Mass.  267;  Momssey  v.  Eastern  R,  Co, 
126  Mass.  877,  80  Am.  Kep.  6S6;  Danids  v. 
Ntw  York  A  hi.  E.  R,  Co.  Vd  L.  R.  A.  248, 154 
Mass.  849;  MeEaeJiern  v.  Boston  dk  M.  R.  Co, 

150  Mass.  515;  Metcalfe  v.  Cvnard  StenthMp 
Co.  147  Mass.  66;  Heinlein  v.  Boston  <St  P.  R 
Co.  Id.  186;  Files  v.  Boston  A  A.  R,  Co.  149 
Mass.  204;  Cordon  v.  Cummings,  9  L.  R.  A. 
640,  152  Mass.  513;  Rediffan  v.  Boston  <fe  il. 
Railroad,  14  L.  R.  A.  276,  155  Mass.  44;  Stevens 
Y.  Nichols,  16  L.  R.  A.  459,  155  Mass.  472; 
riummer  v.  Dill,  156  Mass.  426;  Uart  v.  CWtf, 
16  L.  R  A.  557, 156  Mass.  475;  Sullivan  v. 
Boston  dk  A.  R.  Co,  156  Mass.  378. 

There  is  no  evidence  in  this  case  of  any  lo- 
viiation,  express  or  implied,  held  out  to  tbe 
pi  Hi  n  tiff  by  either  the  owner  of  the  Youth's 
Companion  building  or  the  dcfcrulant. 

The  plaintiff  when  he  was  Injured  was  a* 
the  highest,  a  mere  licensee  upon  the  premises, 
the  Jury  havinc  found  specially  that  he  was, 
"at  the  time  of  the  injury,  upon  the  roof  of 
the  Youth's  Companion  buildinf^  by  virtue  of  ao 
implied  permission  or  license  from  the  person 
or  persons  having  proper  authority  over  the 
roof  and  control  thereof  in  respect  of  granting 
or  denying  such  permission."  The  defendant 
maintains  that  there  was  not  suflScient  evi- 
dence to  warrant  this  finding  of  the  jury,  and 
that,  upon  the  evidence,theplaintiff  was  a  mere 
trespasser.  If  the  plaintiff  was  a  trespasser, 
then  "on  the  evidence  and  law  in  this  case,  he 
would  not  be  entitled  to  recover,  because  the 
defendants  would  not  owe  him,  as  a  trespasser, 
the  duty  that  is  alleged  in  the  plaintiff's  dec- 
laration; they  would  not  as  a  matter  of  law." 

SfuUican  v.  Boston  A  A,  R.  Co.  supra. 

In  order  to  maintain  this  action,  it  is  incum- 
bent upon  the  plaintiff  to  establish  a  distinc- 
tion between  the  duty  of  an  owner  of  prem- 
ises and  that  of  a  lawful  occupant. 

The  owner  or  occupant  of  private  property 
is*  not  liable  for  the  results  of  his  ordinary 
negligence  to  a  trespasser  or  licensee  thereon. 
No  distinction  in  this  respect  has  ever  been 
drawn  between  the  duty  of  an  owner  of  prem- 
ises and  that  of  a  lawful  occupant. 

Uart  V.  Cole,  16  L.  R  A.  557, 156  Masa.  475; 
Steve tis  V.  Nichols,  supra. 

No  reason  exists  for  drawing  any  such  dis- 
tinction. 

The  court  has  generally,  if  not  universafly. 
enunciated  the  rule  after  considering  whether 
or  not  the  plaintiff  is  a  trespasser  or  licensee, 
and  not  with  reference  to  the  defendant's  posi- 
tion, whether  he  is  the  owner  of  the  premisei 
or  has  rights  less  than  absolute  ownership. 

JIart  v.  0>le,  Stevens  v.  Nichols,  Redigan  v. 
Boston  A  M.  Railroad,  and  Files  ▼.  BoUon  db 
A.  R.  Co.  supra. 

In  the  case  of  tre5tpns9ers  or  licensees,  even 
though  the  owner  knows  or  has  reason  to  be- 
lieve that  they  are  likely  to  bo  upon  his  prem- 
ises, he  is  not  liable  for  the  results  of  ordinaiy 
negligence  on  his  part 


See  also  28  L.  R.  A.  596. 
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Reardon  y.  Thompson  and  DanieU  t.  New 
York  d  N,  S,  R,  Co,  wpra. 

The  broad  rule  laid  down  by  Brett,  Jf.  B., 
In  maven  v.  Pender,  L.  R  11  Q.  B.  Div.  608, 
to  the  effect  that  a  roan  is  always  liable  for  the 
viatural  and  probable  consequeDces  of  his  acts, 
which  he  knows,  or  ought  to  know,  has  been 
<»i]aiderab]y  departed  from  and  limited  io  this 
•commonwealth. 

The  owner  of  a  buildiDg  is  not  "bound  to 
fence  or  enclose  dangerous  machinery  con- 
tained in  it  for  the  protection  of  a  mere  11- 
•censee." 

Buswell,  Personal  Injuries,  1898,  p.  Ill,  and 
•cases  cited. 

Neither  would  the  defendant  owe  the  plain- 
tiff any  duty,  even  if  it  were  maintaining  its 
'wires  above  the  roof  by  the  mere  consent  and 
permission  of  the  owner.  The  defendant 
^ould  then  have  the  same  defenses  as  the 
owner. 

Bolch  V.  SmW(,  7  Hurlst.  &  N.  788;  Reardon 
-V.  Thompson,  149  Mass.  2G7:  Bart  v.  Cofe,  16 
L.  R.  A.  557,  156  Mass.  475;  Pollock,  Torts, 
pp.  45B-456;  SoutJicote  v.  Stanley,  1  Hurlst.  & 
1^.  247;  Ihdtrmaur  v.  Dames,  L.  R.  1  C.  P. 
Div.  274;  Corby  v.  Hiii,  4  C.  B.  N.  8.  666; 
Tolhavsen  v.  Barnes,  67  L.  J.  Q.  B.  894. 

The  plaintiff  was  not  a  licensee,  but  a  tres- 
passer, upon  all  the  evidence. 

If  the  plaintiff,  bcfcre  be  came  in  contact 
with  the  defendant's  wire,  appreciated  the  facts 
of  the  case,  knew  or  ought  to  have  known 
everything  that  it  was  material  for  him  to 
know  as  bearing  upon  the  question  of  his  dan- 
ger or  security  in  what  he  prop>o8ed  to  do,  and 
<;ho6e  to  go  forward,  then  he  was  a  volunteer 
4md  would  not  be  entitled  to  recover,  because 
find  erst  and  ins:  tl^c  risk  and  choosing  voluntar- 
ily to  go  forward,  he  is  held  to  have  accepted 
the  risk. 

Wiitmore  v.  Boston  A  M.  R,  Co,  160  Mass. 
477;  Lothrop  v.  Fitehburg  R,  Go,  150  Mass.  428; 
Ijncis  V.  New  York  <fe  N.  E.  R.  Go.  10  L.  R.  A. 
t^lS,  153  Mass.  78;  Miner  ▼.  Connecticut  Ricer 
R.  Co.  153  Mass.  898;  JHeUor  v.  Merclianfs 
Mfg,  Co.  5  L.  R.  A.  792, 150  Mass.  862;  Thomas 
T.  Ouartermaine,  L.  R.  18  Q.  B.  Div.  686. 

If  a  case  is  submitted  to  the  jury  under  in- 
«troc(ion8  which  permit  them  to  find  a  verdict 
which  the  evidence  is  not  sufficient  to  sustain. 
the  other  party  is  entitled  to  a  new  trial,  al- 
though the  instructions,  abstractly  considered, 
were  free  from  objection. 

McCreary  v.  Boston  db  M,  Railroad,  11  L.  R. 
A.  869,  168  Mass.  800,  and  cases  cited. 

Where  facts  are  undisputed,  and  also  if, 
Tie  wed  in  the  light  of  common  knowledge  and 
•esperlence,  necessarily  Bhow  that  the  plaintiff 
<did  not  use  the  ordinary  caution  and  vigilance 
which  persons  of  reasonable  prudence  exercise. 
and  no  excuse  for  this  appears,  it  is  the  duty  of 
the  court  to  direct  a  veraict  for  the  defendant. 

Qaffney  v.  Brown,  160  Mass.  479;  Shea  v. 
Boston  &  M,  Railroad,  164  Mass.  81;  Sulli'oan 
^.  NewYtyrk,  N  H,  &H.  R.  Co.  154  Mass.  524. 

Plaintiff  was  guilty  of  contributory  ne^li- 

•^nce  because  he  did  not  look  to  see  either 

where  he  was  going  or  what  he  was  touching. 

Patterson  v.  Uemenway,  148  Mass.  94;  Gaff 
•mey  v.  Broum,  supia;  Bnowden  r,  Boston  db  M. 
Railroad,  161  Mass.  220;  Fletcher  ▼.  Fitehburg 
iZ.  Cb.  8  L.  R  A. 748, 149 Mass.  127;  AUerton^. 
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Boston  db  M,  Railroad,  146  Mass.  241;  Granger 
T.  Boston  db  A,  R.  Co,  Id.  276. 

The  plaintiff  was  guilty  of  contributory 
negligence,  because  he  knowingly  and  without 
excuse  put  himself  in  a  place  oi  danger. 

Murphy  v.  Webster,  151  Mass.  121;  Uarwood 
V.  Gakham,  152  Mass.  421. 

Bills  of  exceptions,  like  other  processes, 
pleadings,  and  proceedings,  are,  in  proper 
cases,  amendable  within  the  discretion  of  the 
court. 

Perry  v.  Jh'eed,  117  Mass.  155.  and  cases 
cited;  Artilla  v.Spaulding,  121  Mass.  505. 

The  plaintiff  must  state  what  relations  or 
arrangements  existed  between  it  and  the  owner 
of  the  roof,  l)efore  the  court  can  determine 
upon  the  declaration,  whether  the  defendant 
owed  the  plaintiff  any  duty. 

The  words  * 'rightfully  there,"  in  the  absence 
of  any  other  allegation  'showing  the  nature  of 
the  right  pursuant  to  which  the  plaintiff  was 
upon  the  roof,  must  be  taken  to  mean  that  the 
plaintiff  went,  there  in  the  proper  discharge  of 
the  business  of  his  employer  and  was  not  a 
trespasser  in  so  doing  because  he  was  there  by 
the  license  of  the  owner.  He  could  not  be  con 
sidered  to  be  there  by  invitation,  express  or  im 
plied,  or  with  rights  higher  than  those  of  a  bare 
licensee  unless  he  expressly  so  alleged  it. 

McEaehern  v.  Boston  db  M.  R.  Co,  150  Mass. 
515;  Stevens  ▼.  Nichols,  15  L.  R.  A.  459,  155 
Mass.  472;  Bart  v.  Cole,  16  L.  R.  A.  557,  156 
Mass.  475.  Sottthcote  v.  Stanley,  1  Hurlst.  &  N. 
247;  HounseU  v.  Smyth,  7  C.  B.  N.  S.  781. 

If  the  plaintiff  was  properly  on  the  roof  of 
41  Temple  place  under  such  circumstances  as 
would  create,  ordinarily,  a  duty  on  the  part 
of  the  defendant  with  respect  to  the  condition 
of  the  premises,  yet  the  plaintiff  on  the  decla- 
ration was  a  mere  trespasser  in  toucbing  or 
coming  into  contact  with  the  defendant's  wire, 
no  fluty  to  fence  or  guard  the  same  being  al- 
leged. 

Lane  v.  Atlantic  Works,  111  Mass.  136; 
flughes  v.  Macfie,  2  Hurlst.  &  C.  744;  Mavgan 
V.  Atherton,  L.  R.  1  Exch.  239. 

Messrs.  Sherman  L.  Whipple  and  Wil- 
liam M.  Noble  for  plaintiff. 

'    Field*  Ch,  J.,  delivered  the  opinion  of  the 
court: 

The  exceptions  in  this  case,  as  amended, 
were  allowed  by  the  presiding  justice  of  the 
superior  court,  if  it  was  within  his  authority 
and  discretion  to  allow  them;  otherwise,  they 
were  disallowed.  The  original  draft  of  the 
exceptions  was  filed  on  February  20,  1892, 
within  the  time  allowed.  In  April  following, 
the  counsel  of  both  parties  were  heard  upon 
the  allowance  of  the  exceptions.  The  plain- 
tiff's counsel  then  asked  that  they  be  disal- 
lowed, which  the  justice  at  that  time  declined 
to  do;  but  he  suggested  that  the  counsel  con- 
fer together,  and  that  the  plaintiff's  counsel 
point  out  what  changes  they  thought  should  be 
made.  This  was  done,  and  the  draft  of  the  ex- 
ceptions was  altered,  and  some  things  added  to 
it,  with  the  consent  of  thecounsel  of  the  defend- 
ant, who,  however,  did  not  admit  that  all  such 
alterations  and  additions  were  necessary.  The 
plaintiff's  counsel  did  not  waive  their  objec- 
tions to  the  allowance  of  the  amended  draft, 
but  contended  that  it  was  substantially  a  new 
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bill  of  excepiions,  made  up  and  filed  after  the 
time  prescribed  by  the  statute  for  filing  ex- 
oeptioDs  has  passed.  Copies  of  the  exoeptioDS 
ha?e  been  faniisbed  us,  showing  the  diflereuce 
between  the  bill  as  originally  filed  and  the 
bill  as  amended.  The  excepting  party  has  a 
right,  if  he  chooses,  to  stand  upon  his  excep- 
tions, as  originally  filed,  and  to  prove  the 
truth  of  them,  if  they  are  not  allowed.  The 
extent  to  which  errors  in  such  exceptions  can 
be  corrected  on  a  petition  to  prove  the  excep- 
tions was  considered  in  Morae  v.  Woodtoarih, 
155  Mass.  288.  The  extent  to  which  the  pre- 
sidine  Justice  can  allow  the  excepting  party  to 
amend  his  bill  of  exceptions  has  niit  been  de- 
termined. In  such  a  case  as  this  is,  where 
many  questions  of  law  were  raised  at  the  trial, 
one  of  which  was  that  upon  all  the  evidence 
the  plaintiff  could  not  recover,  it  is  hardly  pos- 
sible that  the  original  draft  of  the  exceptions, 
without  any  change,  would  be  entirely  accept- 
able to  either  the  presiding  Justice  or  to  the 
other  party.  The  other  party,  under  the  stat- 
ute, has  a  right  to  be  heard  upon  the  allow- 
ance of  the  exceptions;  and  the  practice  has 
been  to  permit  the  excepting  party,  if  he 
chooses,  with  the  consent  of  the  presiding 
Justice,  to  amend  his  exceptions  so  as  to  state 
more  accurately  and  completely  tbe  questions 
of  law  which  were  raised  at  the  trial,  and  in- 
cluded in  th«  bill  of  exceptions  as  filed.  It  is 
true  that  the  presiding  justice  is  not  required 
by  law  to  allow  any  such  amendments,  but 
his  power  to  allow  amendments  is  undoubted. 
Perry  v.  Breed,  117  Mass.  155.  Thev  cannot 
be  allowed  without  the  consent  of  the  ex- 
cepting party,  but  with  his  consent  they  can 
be;  certainly,  so  far  as  is  necessary  to  make 
tbe  exceptions  conformable  to  the  truth,  and 
the  whole  truth,  with  reference  to  the  ques- 
tions of  law  raised  at  the  trial,  and  included 
in  the  original  bill  of  exceptions.  We  have 
no  occasion  to  consider,  in  this  case,  whether 
a  distinct  exception  taken  at  the  trial,  and 
omitted  from  the  bill  as  filed,  by  accident  or 
mistake,  can  be  added  by  an  amendment  to 
tbe  original  draft  after  tbe  time  has  expired 
for  filing  exceptions.  In  tbe  present  bill,  we 
think  that  the  amendments  allowed  by  the 
presiding  Justice  with  tbe  consent  of  the  de- 
fendant were  such  as  were  within  his  power 
and  discretion  to  allow. 

The  plaintiff  was  a  lineman  of  the  New 
England  Telegraph  &  Telephone  Company, 
and  went  upon  the  roof  of  the  building  No. 
41  Temple  Place,  Boston,  called  the  *•  Youth's 
Companion  Building,"  for  the  purpose  of  af- 
fixing a  telephone  wire  to  a  standard  erected 
upon  the  roof  of  the  building  No.  45  Temple 
place,  which  adjoined  No.  41  on  the  side  to- 
wards Washington  street  It  was  intended 
that  this  wire  should  run  from  West  street  to 
this  standard,  and  thence  should  swerve 
slightly  towards  Washington  street,  and  pass 
across  Temple  place.  He  was  injured,  while 
on  the  roof  of  No.  41,  by  his  left  hand  coming 
in  contact  with  a  wire  belonging  to  the  defend- 
ant, through  which  an  alternating  electric 
light  current  was  being  transmitted.  This 
electric  light  wire  ran  over  the  southeasterly 
corner  of  the  building  on  which  he  was,  and 
at  the  point  where  the  plaintiff's  hand  came  in 
contact  with  it  was  about  25  feet  from  the  cor- 
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ner.    The  wire  formed  one  side  of  an  alternate 
ing  electric  light  circuit;  the  other  wire  of  th» 
circuit  running  parallel  with  it,  and  at  a  dis- 
tance of  17i  inches  from  it.    No  wires  of  any 
kind  were  attached  to  the  roof  of  No.  41  Tern- 
pie  place;  and  thereof  was  clean,  smooth  and 
unobstructed  by  anything  except  a  scuttle  near 
the  back  part  of  it,  a  skylight  near  where  the 
plaintiff  fell,  and  two  or  three  other  skylighta 
near  the  rear  of  the  roof.    The  roof  of  the- 
building  No.  45  Temple  place,  was  about  20 
feet  below  the  roof  of  the  building  No.  41, 
and  each  was  a    flat,  or    nearly  flat,  roof. 
Near  the  center  of  the. roof  of  No.  45, the  defend- 
ant, which  is  a  corporation  engaged  in  the 
business  of  furnishing  electric  light  and  power 
in  the  city  of  Boston,  had  erected  a  standard 
about  25  feet  in  height,  on  which  were  three- 
cross  arms,  running  horizontally  and  at  rif  ht 
angles  with  the  line  of  Temple  place.    Tbia 
standard  was  used  for  the  purpose  of  support^ 
ing  various  wirea  which  were  attached  to  it, 
and  ran  from  it  to  two  other  fixtures  on  the- 
other  side  of   Temple   place.    The   highest 
cross-arm  was  about  5  feet  long,  and  bad  on 
it  four  glass   insulators,  plaoeci  17^   inchea 
apart,  attached  to  which  were  four  arc  elec> 
trie  light  wires.    The  next  lower  cross-arm 
was  placed  2  feet  below  this,  was  about  S- 
feet  in  length,  and  had  upon  It  six  insulators, 
placed  at  the  same  distance  apart,  to  which 
were  attached  electric  light  wires.    The  tw(K 
insulators  next  to  the  upright  post— one  oq 
each  side — had  attached  to  them  the  two  al- 
ternating electric  light  wires,  and  the  remain- 
der of  the  insulators   had  attached  to  tbena 
four   arc  electric   light   wires.    The  lowest 
cross  arm  was  placed  about  li  feet  below  the 
middle   cross-arm,   was    about   12    feet    Id 
length,  and  had  on  it  ten  insulatora,  placed 
12  inches    apart,   to  which    were    attached 
ten  wires,  not  electric  light  wires,  of  which 
at  least  six    were  telephone  wires.    All  the- 
wires  attached  to  this  standard   ran    north- 
easterly   across    Temple    place,    above   the 
southeast   comer  of  the  roof  of   No.   41.  to 
two  fixtures  on  the   other   side   of  Temple 
place,  plac^  on  the  buildings  No.  24  and 
84.     All  the   arc   electric   light    wires    ran 
to  a  standard  on  No.  24,  and  the    two  al- 
ternating electric  wirea  on  the  middle  cross- 
arm,  ana  the  telephone  and  other  wires  on  the 
lowest   cross  arm,  to  a  standard  on  No.  34. 
The  wires  thus  starting  from  tbe  same  standard 
on  No.  45,  as  they  crossed  over  the  comer  of 
the  roof  of  No.  41,  diverged,and  form  two  dis 
tinct  groups  of  wires,  which,  for  convenience, 
are  called  the  flrst  and  second  groups;  the  wires- 
running  to  No.  24  constituting  the  flrst  group, 
and  those  running  to  No.  84  the  second  group. 
The  point  at  which  the  second  group  of  wires 
crossed  the  side  of  the  roof  of  No.  41  next  to 
No.  45,  was  distant  from  the  southeast  comer 
of  the  roof  of  No.  45  about  15  feet,  and  the 
point  where  the  first  group  crossed  this  side 
was  distant  from  the  same  comer  about  20- 
feet;  so  that  there  was  a  distance  of  about  5 
feet  between  the  two  groups  on  the  side  of  the 
roof  of  No.  41.  next  to  No.  45.    Between  the 
place  where  these  groups  of  wires  crossed  the 
side  of  the  roof  of  No.  41,  next  to  No.  45, 
and  the  rear  of  the  roof  of  No.  41,  there  was  a. 
distance  of  about  70  feet,  and  there  was  no  ob- 
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•Imction  of  any  kind  on  tliis  part  of  the  roof « 
«xcept  two  cbimneys,  each  4  feet  in  width,  nor 
wa0  there  any  wire;  and  any  one  might  have 
^ne  on  anv  portion  of  that  part  of  the  roof, 
and  looked  oown  upon  the  roof  of  No.  45, 
without  encountering  any  danger.  The  first 
^roup  of  wire0,88  they  crdesed  above  the  corner 
•of  the  roof  of  No.  41,  were  at  distances  Tarying 
from  4  to  6  feet  aboTe  the  roof;  the  two  aiter- 
natinir  electric  light  wires,  which  were  in  the 
«eoond  group,  were  at  a  distance  of  about  2^ 
^eet  above  the  roof,  and  the  telephone  and  other 
^xea  running  from  the  lowest  arm  of  the  fix- 
ture on  No.  45  were  about  1  foot  below  the 
^temating  electric  light  wires. 

The  plaintiff  at  the  time  of  the  accident,  was 
«t  work,  with  others,  for  the  telegraph  and 
telephone  company,  in  stringing  a  telephone 
wire  from  the  top  of  a  building  in  West  street 
to  the  standard  on  No.  45,  Temple  place,  and 
thence  to  a  fixture  on  the  top  of  a  building  on 
the  other  side  of  Temple  place.  He  was  told 
by  the  foreman  to  go  upon  the  building  No. 
45  Temple  place,  and  attach  this  wire  to  the 
standard  there.  He  went  up  through  the  build- 
ing No.  29  Temple  place,  called  the  "Warren 
Building,"  and  out  upon  the  roof  of  that  build- 
ing; thence  across  the  intervening  roofs  to  the 
roof  of  No.  41.  There  were  no  steps  or  other 
means  provided  for  getting  from  the  roof  of 
No.  41  to  the  roof  No.  45,  and  there  was  no 
ladder  or  rope  on  the  roof  which  could  be  used 
for  this  purpose.  There  was  access  to  the  roof 
of  No.  41  through  the  building  No.  41,  and 
also  access  to  the  roof  of  No.  45  through  the 
building  No.  45.  The  plaintiff,  after  getting 
upon  the  roof  of  No.  41,  and  after  calling  to  a 
fellow  workman  in  the  street  to  come  up  on 
the  roof  of  No.  45,  went  to  look  over  the 
«ide  of  the  roof  of  No.  41,  to  see  how  he  could 
ffet  down  upon  the  roof  of  No.  45.  He  was 
k>oking  over  the  side  of  the  roof  onto  the  roof 
of  No.  45,  and  was  stooping  down  (he  had  to 
stoop  down  to  clear  a  large  bunch  of  the  wires), 
when  he  felt  a  current  oi  electricity  go  through 
him,  and  he  remembered  nothing  more.  The 
plaintiff  was  found  Iving  under  the  first  group 
-of  wires  with  four  of  h&  fingers  burnt,  and  a 
wound  upon  the  side  of  his  head,  where  the 
bair  was  burnt  off.  The  nearer  of  the  two 
alternating  electric  light  wires,  as  one  ap- 
proached them  in  going  towards  the  side  of  the 
Toof ,  had  upon  it  some  pieces  of  burnt  flesh 
irbich  showed  where  the  plaintiff  had  touched 
the  wire;  and  the  insulation  of  the  wire,  where 
it  appeared  that  the  plaintiff  had  touched  it, 
iraa  worn  Off.  The  plaintiff  had  had  a  long  ex- 
perience with  electrical  apparatus;  was  familiar 
with  all  kinds  of  electrical  vrires,  and  the 
proper  methods  of  handling  them,  and  the 
•dangers  attendant  upon  the  business.  He  testi- 
fied *  'that  he  knew  the  general  character  of 
the  structures  used  by  the  various  companies 
in  the  proeecution  of  their  business  in  Boston; 
that  the  Boston  Electric  Light  Company  has  a 
atructure  of  a  peculiar  color,  of  its  own,  and 
that  the  fact  last  referred  to  was  common 
knowledge  among  all  linemen ;  that  the  tele- 
phone company  had  structures  of  a  different 
•color  from  that  of  the  Boston  Electric  Light 
Company;  that  the  colors  of  the  structures  used 
by  the  other  companies  in  Boston  also  differed 
iimn  the  color  of  the  stmctures  of  Uie  Boston 
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Electric  Light  Company;  that  lfnemen,ff  they 
were  close  enough  to  see  the  color  of  a  struct- 
ure, could  easily  tell  whether  it  belonged  to 
one  company  or  another;  that  in  the  prosecu- 
tion of  his  work  as  a  linemen,  he  had  occasion, 
in  Boston,  to  goon  to  roofs  which  were  crossed 
by  all  sorts  of  wires,  and  to  go  upon  structures 
which  had  all  sorts  of  wires;  that  on  the  struct- 
ure on  45  Temple  place  he  would  not  have 
been  surprised  to  find  thereon  electric  light, 
telephone,  telegraph,  police  signal,  and  other 
wires:  the  telephone  wires  were  sometimes  in- 
sulateid,  and  sometimes  not  insulated."  It  ap- 
peared that  the  alternating  electric  light  wires 
did  not  resemble  any  wires  used  by  other  com- 
panies, except  the  police-signal  wires.  The 
plaintiff  testified,  in  substance,  that  he  noticed 
the  big  bunch  of  wires,  by  which  he  must 
have  meant  the  Ursi  group,  but  that  he  did  not 
recollect  noticing  the  others.  All  he  remem- 
bered was  that  there  was  a  big  body  of  wires, 
and  that  he  had  to  stoop  in  order  to  clear  them; 
he  cleared  them,  and  went  to  the  edge  of  the 
roof,  and  looked  down;  that  he  could  not  say 
whether  there  were  any  wires  on  his  left  or  not; 
that  he  noticed  that  there  were  different  kinds 
of  wires  on  the  roof,  after  he  got  onto  it;  that 
the  only  safe  role  to  follow  was  to  treat  every 
wire  as  dangerous;  that  he  was  very  careful 
not  to  toucn  any  wire  on  a  roof,  because  he 
was  liable  to  get  a  shock;  that  even  telegraph 
or  telephone  wires  sometimes  got  across  wires 
having  a  dangerous  current,  and  became  dan- 
gerous; and  Uiat  the  roof  on  which  he  was 
standing  was  a  copper  roof,  which  was  a  con- 
ductor, and  made  what  was  called  a  "ground." 
It  waa  admitted  that  the  defendant  was  trans- 
mitting through  these  alternating  wires  an 
electric  current  of  1,000  volts,  which  was  dan- 
gerous under  certain  conditions.  But  it  was 
contended  that  to  make  such  a  current  dan- 
gerous the  person  touching  a  wire  must  be 
"grounded"  as  it  is  called;  that  is,  be  connected 
with  the  earth  by  substances  that  are  conduct- 
ors of  electricity,  while  the  other  wire  of  the 
circuit  must  be  grounded  at  the  same  time. 
The  accident  happened  in  the  morning  of 
March  10.  1890,  when  it  was  broad  daylight. 
The  jury  found,  in  answer  to  question  submit- 
ted to  them,  that  the  plaintiff,  at  the  time  of 
the  injury,  was  upon  the  roof  of  No.  41  Temple 
place  by  the  implied  prmission  or  license  of  a 
person  having  authority  to  grant  such  permis- 
sion or  license.  The  presiding  Justice  ruled 
that  the  plaintiff  could  not,  under  his  declara- 
tion, "claim  that  the  defendant  was  unlawfully, 
or  without  right,  maintaining  the  alternating 
wires  in  the  position  in  which  they  were  at  the 
time  of  tne  accident;  reserving,  however,  to 
the  plaintiff  the  right  to  claim  that  the  defend- 
ant negligently  maintained  said  wires  in  such 
position.'^  He  also  ruled  "that  there  was  no 
evidence  of  any  invitation,  express  or  implied," 
held  out  to  the  plaintiff  by  the  owners  of  the 
building  No.  41,  and  no  evidence  of  any  prep- 
aration or  adaptation  of  the  building  by  the 
owners  for  the  plaintiff's  use,  and  that,  'nf  the 
plaintiff  was  a  mere  licensee,  the  detendant. 
If  liable  at  all,  was  not  liable  for  mere  omis- 
sion on  its  fMirt  to  exercise  reasonable  care  as 
to  the  position  or  condition  of  the  wire  which 
caused  the  plaintiff's  injury,  but  would  be 
liable  only  for  acta  of  commission,"  bat  refused 
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to  rale  that  there  was  do  evidence  of  any  such 
act  of  commissioD.  He  also  ruled  '  'that  a  mere 
licensee,  goiD<?  upon  another  man's  land,  must 
take  the  premises  as  he  finds  them,  suhlect  to 
all  their  concomitant  conditions  and  perils, and 
that  if  the  plaintiff  was  a  mere  licensee,  in 
order  to  recover,  he  must  show  some  change  or 
alteration  in  the  condition  of  the  promises,  or 
wires  thereon, whereby  injury  may  arise  to  per- 
sons being  upon  the  roof  in  question,  and  that 
such  change  or  alteration  occurred  durine  the 
existence  of  the  license  in  question,  and  that 
the  plaintiff  had  do  notice  of  such  chan^  or 
alteration."  He  also  ruled  that  if  the  plamtifF 
was  on  the  roof  of  the  building  No.  41  as  a  tres- 
passer, upon  the  evidence  in  this  case,  he  would 
not  be  entitled  to  recover.  If  the  plaintiff  was 
a  licensee,  be  stated,  ^he  law  as  follows:  "The 
law  is  that  as  between  a  licensee  and  the  owner 
of  the  premises,  where,  as  against  the  owner 
of  the  premises,  he  is  a  mere  licensee,  he  has 
to  take  the  premises  in  the  condition  in  which 
he  finds  them.  He  occupies  them  as  a  licensee, 
— ^pure  licensee, — at  his  own  risk,  unless  per- 
haps, in  the  case  of  some  concealed  trap.  Now, 
the  defendants  claim  that  at  most  he  was  only 
a  licensee,  if  he  was  that;  and  they  claim  that 
this  same  doctrine  which  applies  as  between  the 
licensee  and  the  owner  of  the  premises  applied 
between  the  plaintiff  and  themselves,  as  the 
owners  and  maintainers  of  these  electric  wires. 
That  is  what  they  claim.  And  so  thev  say  there 
was  no  duty  from  them  to  the  plaintiff.  Now, 
the  plaintiff  claims  something  more.  He 
claims  there  was  more  than  that;  that,  what- 
ever might  be  his  relation  to  the  owners  of  the 
Youth's  Companion  building,  yet  that  he  was 
on  that  build  in  ff  by  the  permission  of  the 
owners,  so  that  he  was  not  a  trespasser,  was 
not  there  unlawfully,  and  that  then,  as  between 
him  and  the  defendants,  a  new  element  enters. 
The  plaintiff  claims  that  the  defendant  placed 
the  electric  light  wires  on  the  building  In  Tem- 
ple place,  where  thev  were  when  plaintiff  was 
Injured,  and  had  full  control  of  them  at  that 
time  (that  is,  the  defendant  had  full  control  of 
them  at  that  time);  that  through  some  of  these 
wires,  thus  placed  there  passed,  in  their  ordi- 
nary and  daily  use,  alternating  currents  of 
electridty,  which  under  such  conditions  as 
were  liable  to  happen,  and  might  reasonably 
be  expected  to  occur,  became  dangerous  to 
human  life  and  safety;  that  this  was  known,  or 
reasonably  ought  to  have  been  known,  to  de- 
fendants and  their  servants  who  put  up  and  had 
charge  of  the  wires;  that  there  was  also  tele- 
graph wires  and  telephone  wires,  with  the  de- 
fendants' knowledge  and  express  or  implied 
consent,  attached  to  the  same  standard  to  which 
the  wires  of  the  defendant  were  attached,  and 
at  this  place  ran  near  the  defendants'  wires; 
and  that  defendants  and  their  servants 
knew,  or,  with  the  exercise  of  ordinary  pru- 
dence and  attention,  would  have  known,  that 
the  servants  of  the  telephone  and  telegraph 
companies, whose  wires  were  attached  as  afore- 
said, would  in  the  usual  course  of  their  duty 
and  employment,  have  occasion  to  come  to 
•aid  standard,  and  In  close  proximity  with  de- 
fendants' said  wires,  and  that  the  natural  and 
probable  eonseouence  might  be  that,  unless 
defendant  used  aue  and  proper  care  in  respect 
to  their  said  wires,  the  sdd  servants  of  the  said 
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telephone  and  telegraph  companies,  while  Ib 
the  usual  course  of  their  employment  and 
duty  as  aforesaid,  and  though  in  the  use  of 
due  care  themselves,  might  be  injured  by  said 
wires,  and  the  electric  currents  thereof.  That 
is  what  the  plaintiff  claims.  And  what  is  the 
result?  If  the  plaintiff  satisfies  you  that  tbe«e 
claims  are  well  founded,  and  that  plaintiff, 
at  the  time  and  place  of  his  injury,  was  a 
servant  of  the  telephone  company, — ^was  law- 
fully on  said  building,— and  then  and  ther» 
rightfully  acting  in  the  course  of  his  employ- 
ment, and  where  the  defendants  ought  reason- 
ably to  have  anticipated  he  might  be,  then  the 
defendants  owed  him  some  duty  in  regard  to 
their  said  wires."  That  duty  the  presiding 
justice  afterwards  defined  as  '*the  duty  to  use 
reasonable  and  ordinary  care  in  respect  to  the 
condition  of  these  wires,  and  the  location  of 
them.  .  .  .  The  defendants  must  use  rea> 
sonable  and  proper  care  in  the  kind  of  wire 
they  use,  in  the  care  they  take  of  it  while  in 
use,  and  in  regard  to  the  location  in  which  they' 
maintained  it. 

Under  this  statement  of  the  law,  the  claim 
of  the  plaintiff  was,  in  effect,  that  the  alter- 
nating electric  light  wires  were  not  properly* 
insulated;  that,  at  the  particular  place  where 
the  plaintiff  touched  one  of  them,  the  insula- 
tion had  been  carelessly  allowed  to  be  worn 
off;  and  that  the  wires  were  placed  in  a  posi- 
tion so  near  to  Uie  roof  that  a  person  on  the 
roof  would  naturally  come  in  contact  with 
them.  The  jury  must  have  found  that  there 
was  a  license  or  permission  given  by  the  de> 
fendnnt  to  the  telegraph  ana  telephone  com- 
pany to  attach  its  wires  to  its  standard  on  the 
building  No.  45  Temple  place.  The  principal 
questions  argued  are  whether  the  defendant 
owed  the  telegraph  and  telephone  company 
and  its  servants  any  duty  in  regard  to  the 
proper  insulation  or  position  of  its  wires  at 
the  place  where  the  wires  ran  over  the  roof  of 
the  building  No.  41,  and,  if  it  did,  whether 
the  plaintiff,  in  going  to  the  side  of  the  roof» 
as  he  did,  to  Iook  down  upon  the  roof  of  No. 
45,  for  the  purpose  of  finding  out  how  he 
could  get  down  upon  it,  was  in  the  exercise  of 
due  care. 

The  first  prayer  of  the  defendant  for  in- 
structions raises  the  question  whether,  npoa 
all  the  evidence,  the  plaintiff  can  recover.  We 
doubt  if  the  plaintiff  offered  sufficient  evi- 
dence that  he  was  in  the  exercise  of  due  care 
at  the  time  and  place  of  the  accident.  It  wa» 
daylight,  the  wires  were  visible,  and  the  plain- 
titf  knew  that  some  of  the  wires  might  be 
dangerous.  If  we  assume  that,  as  against  the 
owner  of  the  building  No.  41,  he  was  right- 
fully on  the  roof  of  that  building  for  the  pur* 
pose  of  going  down  upon  the  roof  of  th» 
building  No.  45,  there  was  on  the  side  of  th& 
roof  a  long  distance,  unobstructed,  over 
which  he  could  have  looked  down  with 
safety.  The  plaintiff  could  look  down  upon 
the  roof  of  No.  45  in  his  own  way,  and  th» 
safe  place  to  do  this  was  obvioua.  Instead  of 
selecting  a  safe  place,  he  unnecessarily  stooped 
under  some  wires  which  he  saw,  and  knew 
might  be  dangerous,  without  noticing  anothn^ 
set  of  wires,  lower  down,  which  were  in  plain 
sight.  In  consequence  of  this  conduct,  hia 
hand  accidentally  came  in  contact  with  one  of 
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the  alternatfog  electric  light  wires  at  a  point 
where  the  insulation  was  worn  off,  and  he  re- 
ceived his  injury.  If  necessary  to  the  decis- 
ion, it  would  certainly  deserve  consideration 
whether  this  conduct  does  not  show  an  unnec- 
essary exposure  to  a  danscer  which  the  plaintiff 
knew,  or  ought  to  have  known.  See  LoGirop 
Y.  Fitchburg  R.  Co.  160  Mass.  428.  Without 
determining  this  question,  however,  we  are  of 
opinion  that  the  defendant,  on  the  evidence, 
owed  no  duty  to  the  plaintiff  to  hare  its  wires 
luroperly  insulated  at  the  place  where  he  re- 
ceived his  injury,  or  to  have  its  wires  at  that 
place  supported  so  far  above  th^  roof  of  the 
building  No.  41  that  the  plaintiff  would  not 
come  in  contact  with  them  when  on  that  roof. 
On  the  evidence  recited  in  the  exceptions,  the 
moet  favorable  inference  for  the  plaintiff  is 
that  the  telegraph  and  telephone  company  was 
permitted  by  the  defendant  to  use  Its  standard 
on  the  building  No.  45  Temple  place,  and 
that,  therefore,  &e  plaintiff,  as  the  servant  of 
the  telegraph  and  telephone  company,  engaged 
in  its  business,  had  an  implied  license  from  the 
defendant  to  ffo  upon  the  roof  of  this  build- 
ing, and  attacn  teleeraph  and  telephone  wires 
to  Its  standard.  Whatever  may  be  the  dutf 
of  the  defendant  towards  its  licensees,  it 
must  be  confined,  we  think,  to  licensees  when 
acting  within  the  scope  of  the  license;  and  the 
defendant  had  no  reasonable  ground  to  expect 
that  the  servants  of  the  telegraph  and  tele- 
phone company  would  approach  this  standard 
in  the  way  used  by  this  plaintiff.  If  the  pre- 
sumption is  that  the  defendant  maintained 
this  standard  on  the  roof  of  the  building  No. 
45  by  contract  with  or  permission  of  the  owner 
of  that  building,  the  inference  would  be  that 
It  had  a  license  from  the  owner  to  go  through 
his  building,  upon  the  roof,  for  the  purpose  of 
reaching  the  standard,  and  attaching  wires  to 
it;  and  this  license  might  be  available  to  the 
servants  of  other  companies  which  were  per- 
mitted to  use  the  (Standard,  if  the  standard 
was  erected  or  maintained  by  the  defendant 
for  the  use  of  other  companies  as  well  as  of 
itself.  Dotp  V.  Qarham,  5  Pick.  487,  16  Am. 
Dec.  417.  This  was  the  most  direct  way  of 
reaching  the  roof  of  No.  45,  and  was  the  way 
provided  by  the  owner  of  the  building  for 
reaching  the  roof;  and  there  was  nothing  in 
the  situation  of  this  and  the  adjoining  build- 
ings indicating  that  the  roof  of  building  No. 
41  was  to  be  used  for  the  purpose  of  reaching 
the  roof  on  No.  45.  The  right  to  go  upon  the 
roof  of  No.  41  for  this  purpose  could  only  be 
derived  from  the  owner  or  occupant  of  that 
building.  Whatever  may  be  the  duty  of  t)ie 
defendant,  in  stringing  its  wires  over  the  roof 
of  No.  41,  to  the  owner  of  that  buildinff  and 
his  servants,  we  see  no  evidence  that  the  de- 
fendant intended  to  authorize  the  use  of  this 
roof  by  the  telegraph  and  telephone  company, 
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or  bad  any  right  to  permit  the  servants  of  that 
company  to  go  upon  it.  Whatever  duty,  on 
the  evidence,  the  defendant  owed  to  the  plain- 
tiff, as  servant  of  the  telegraph  and  telephone 
company,  under  its  license  to  that  company  to 
use  the  standard  for  the  support  of  telegraph 
or  telephone  wires,  this  duty  cannot  be  held 
to  extend  over  the  whole  circuit  of  the  defend- 
ant's wires;  and  the  defendant  is  not  required,, 
for  the  protection  of  the  servants  of  the  tele- 
graph and  telephone  company,  to  maintain  an 
effectual  insulation  of  its  wires  over  other 
buildings  than  that  on  which  the  standard  was 
placed,  at  places  where  the  defendant  bad  no 
reason  to  expect  that  the  servants  of  that  com- 
panv  would  go,  in  the  performance  of  their 
duties,  in  using  its  standard,  and  where  the- 
defendant  had  neither  invited  nor  licensed 
them  to  go. 

The  first  two  counts  of  the  declaration  are- 
at  common  law.  The  third  count  is  under 
Pub.  Stat.,  chap.  109,  §  12,  and  Stat.  1883, 
chap.  221.  The  court  required  the  plaintiff  to* 
elect  whether  he  would  rely  upon  the  first  and 
second  counts,  or  upon  the  third,  and  he  elected 
to  rely  upon  the  first  and  second.  As  the  ex- 
ceptions must  be  sustained,  and  there  may  be 
a  new  trial,  it  is  proper  to  notice  the  conten- 
tion of  the  plaintiff  under  the  third  count,  as 
in  the  event  of  another  trial  the  plaintiff  may 
rely  upon  that  count.  Pub.  Stat.  chap.  109, 
§  12,  provides  that "  when  an  injury  is  done  a> 
person  or  to  property  by  the  posts,  wires,  or 
other  apparatus  of  a  telegraphic  line  the  com- 
pany shall  be  responsible  in  damages  to  the 
party  injured,"  etc.  Stat.  1888,  chap.  221,  i» 
as  follows:  "All  provisions  of  law  granting  to- 
persons  and  corporations  authority  to  erect, 
lay  and  maintain,  and  to  cities  and  towns  au- 
thority to  regulate  telegraph  and  telephone 
lines,  except  sections  sixteen  and  eighteen  of 
chapter  one  hundred  and  nine  of  the  Public 
Statutes,  shall,  so  far  as  applicable,  apply  to 
lines  for  the  transmission  of  electricity  for  the 
purpose  of  lighting."  This  last  statute  relates 
solely  to  the  authority  to  erect,  lay,  and 
maintain  lines  for  the  transmission  of  elec- 
tricitv  for  the  purpose  of  lighting,  and  for  the- 
regufation  of  such  lines.  It  does  not  relate  Uy 
the  liability  of  electric  light  companies  for  in- 
juries received  by  any  person  from  the  posts,, 
wires,  or  other  apparatus  of  such  companies. 
This  renders  it  unnecessary  to  consider 
whether  Pub.  Stat.,  chap.  109,  g  12,  was  in- 
tended to  include  injuries  received  from  an 
electric  current  transmitted  through  wires.  It 
has  been  argued  that  this  could  not  have  been 
intended  by  this  section,  as  telegraphic  cur- 
rents are  not  dangerous. 

In  the  view  we  have  taken  of  this  case,  the* 
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STATE  of  Montana,  tan  rd.  T.  G.  WOODS 

John   &    TOOEER,    Clerk  of   Lewis   and 

Clarke  County. 
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Pablleatlon  of  a  proposed  amendment 

two  weeks  only  before  election  iDStead  of  three 
months,  as  required  by  Const.,  art.  Ill,  98,  is  fatal 
to  the  amendment,  as  the  provision  to  that  the 
secretary  ;of  state  ''shall**  cause  the  publishing 
for  three  months;  and  It  Is  also  declared  in  an- 
other section  that  the  proyisions  of  the  constitu- 
tion are  mandatory  and  prohibitory,  unless  by 
-express  words  declared  to  be  otherwise. 

(September  24, 189A.) 

PETITION  for  a  writ  of  mandamus  to  com- 
pel  defendant  to  file  the  certificates  of  rela- 
tors as  nominees  for  the  ofiSce  of  countji  com- 
missionerSy  which  offices  were  alleged  to  be 
about  to  become  yacant  under  the  provisions 
of  an  amendment  of  the  state  constitution. 
WHt  denied. 

Statement  by  OeWitt,  J..* 

The  relators  ask  a  writ  of  mandamus,  di- 
rected to  the  respondent,  as  county  clerk  and 
recorder  of  Lewis  and  Clarke  county,  requir- 
ing him,  in  pursuance  to  the  ballot  law 
(Acts  16th  Legal  Sess.  Laws  1889,  p.  185), 
to  file  in  his  office  the  certificate  of  the  re- 
lators' nomination  for  the  office  of  county 
<x>mmissioner  of  said  county.  The  petition- 
-ers  set  forth  that  on  September  4.  1804,  an 
4M8emblage  of  delegates  of  the  Republican 
party  was  duly  held,  and  that  at  such  as- 
-semblage  the  three  relators  were  duly  nomi- 
nated for  such  office  of  county  commissioner. 
The  formal  acts  of  making  the  certificate  of 
nomination  by  the  proper  officers  of  the  con- 
Tention  are  set  forth  in  the  petition.  It  is 
-then  alleged  that  said  certificate  was  duly 
presented  to  the  respondent  for  filinff,  and 
that  he  refused,  and  still  refuses,  to  file  the 
-same.  The  respondent's  answer  admits  all 
the  matter  alleged  in  the  petition,  and  gives 
his  reason  for  refusing  to  file  the  certificate, 
based  upon  the  following  facts :  The  nomi- 
nations for  said  office  of  county  commissioner 
were  for  the  purpose  of  electing  persons  to 
that  office,  under  the  provisions  of  an  alleged 
amendment  to  the  constitution ;  and  that  there 
is,  in  fact,  no  such  amendment,  and,  there 
being  no  such  amendment,  there  will  be  no 
yacancy  in  the  office  of  county  commissioner, 
in  saia  county,  to  be  filled  at  the  ensuing 
election ;  and  that,  therefore  there  is  no  duty 
enjoined  by  law  upon  the  county  clerk  and 
recorder  to  file  any  certificate  of  nomination 
for  such  office  by  any  political  party. 

The  question  presented  to  this  court  It 
irhether  the  constitutional  amendment  pro- 
posed by  the  legislative  assembly  by  Act  ap- 

NOTB.— In  connection  with  the  above  case,  see 
the  discussion  in  Livermore  y.  Waite  (OsL)  96  L.  R, 
A  812,  as  to  the  adoption  of  a  oonstltutlonal 
amendment. 
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proved  February  28,  1891,  and  voted  upon  bj 
the  electors  at  the  general  election  in  No- 
yember,  1893,  became,  and  now  is,  a  part  of 
the  constitution.    The  facts  in  relation  to  the 
alleged  adoption  of  the  proposed  amendment 
are    as    follows:    The    state    constitution, 
adopted  October  1, 1889,  contains  the  follow- 
ing :    "In  each  counter  there  shall  be  elected 
three  county  commissioners,  whose  term  of 
office  shall  be  four  years.     A  vacancy  in  the 
bourd  of  county  commissioners  shall  be  filled 
hj  appointment  by  the  district  judge  of  the 
district  in  which  the  yacancy  occurs. "    Art- 
icle Id,    %  4.    The  act  of  the   legislative 
assembly    referred    to,    approyed   February 
33.  1891,  provides  as  follows:    "Section  1. 
There  shall  be  submitted  to  the  qualified 
electors  of  the  state,  at  the  next  general  elec- 
tion, the  following  amendment  to  the  state 
constitution:    Section  4,  art.    16,   shall  bo 
amended  so  as  to  read  as  follows :    Sec.  4. 
In  each  county  there  shall  be  elected  three 
county  commissioners,  whose  term  of  office 
shall  be  four  years ;  provided,  that  the  term  of 
office  of  those  elected  to  succeed  those  elected 
October  1,  1889,  shall  expire  on  the  first  Mon- 
day in  January,  1895 ;  and,  proyided  further, 
that  at  the  general  election  to  be  held  in  No- 
vember,   1894,    one  commissioner  shall   be 
elected  for  a  term  of  two  years,  and  two  com- 
missioners for  a  term  of  four  years.     A  va- 
cancy in  the  board  of  county  commissioners 
shall  be  filled  b^  appointment  by  the  district 
judge  of  the  district  in  which  the  vacancy 
occurs."    The  constitution  provides,   as  to 
amendments  of  that  instrument,  as  follows: 
**  Amendments  to  this  constitution  may  be 
proposed  in  either  house  of  the  legislative 
assembly ;  and  if  the  same  shall  be  voted  for 
by  two  thirds  of  the  members  elected  to  each 
house,  such  proposed  amendment,   together 
with  the  ayes  and  nays  of  each  house  thereon, 
shall  be  entered  in  full  on  their  respectiye 
journals;  and   the  secretary  of  state  shall 
cause  the  said  amendment  or  amendments  to 
be  published  in  full  in  at  least  one  news- 
paper in  each  county  (if  such  there  be) ,  for 
three  months  previous  to  the  next  ^neral 
election  for  members  to  the  legislative  as- 
sembly ;  and  at  said  election  the  said  amend- 
ment or  amendments  shall  be  submitted  to 
the  qualified  electors  of  the  state  for  their 
approval  or  rejection,  and  such  as  are  ap* 
proved  by  a  majority  of  those  voting  thereon 
shall  become  part  of  the  constitution.    Should 
more  amendments  than  one  be  submitted  at 
the  same  election,  they  shall  be  so  prepared, 
and  distinguished  by  numbers,  or  otherwise, 
that  each  can  be  voted  upon  separately ;  pro- 
yided.  however,   that  not  more  than  three 
amendments  to  this  constitution  shall  be  sub- 
mitted at  the  same  election. "    Article  19,  9 
9.    The  fact  as  to  the  publication  of  the 
amendment  proposed  by  the  Act  of  Februaiy 
33,  1891,  is  that  it  was  published  by  the  sec- 
retary of  state  in  the  newspapers  as  required, 
but  for  two  weeks  before  Uie  election  of  180i 
only,  and  for  no  longer  period.    The  ques- 
tion now  presented  Is  whether  the  pablicatioB 
of  the  proposed  amendment  for  only  tm% 


See  also  34  L.  R.  A.  97. 
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'Weeks  caused  the  attempt  to  adopt  the  amend- 
^nent  to  be  wholly  a  failure. 

Mr.  Alex  C*  Botkin  for  relators. 
Jfr.  C*  B.  NolaA  for  respondent 

De  Wltt»  J.,  delivered  the  opinion  of  the 
<»urt  : 

Counsel  for  relators  has  presented  to  us  the 
general  rules  as  to  when  statutes  should  be 
construed  to  be  mandatory  and  when  direct- 
ory, and  has  argued,  upon  their  analogies, 
that  the  provision  of  our  constitution  which 
requires  a  proposed  amendment  to  that  instru- 
ment to  be  published  for  three  months  is  di- 
rectory only,  and  that  a  disregard  of  the  pro- 
Tision  is  not  fatal  to  the  adoption  of  the 
amendment  The  reports  are  full  of  decisions 
which  have  applied  these  principles  as  to  the 
-construction  of  certain  provisions  of  statutes, 
but  we  need  not  enter  upon  an  elaborate  ex- 
amination of  these  principles,  for  we  believe 
that  in  considering  tlie  provisions  of  the  oon- 
atitution  for  amending  that  instrument  we 
are  entering  upon  a  somewhat  different  field. 
We  cannot  better  introduce  this  consideration 
than  by  quoting  from  Judge  Oooley,  whose 
language  we  find  cited,  and  his  doctrine 
largely  followed,  by  the  courts  which  have 
treated  the  subject  of  the  construction  of  con- 
stitutional provisions.  Judge  CSooley  says: 
'^'Bnt  the  courts  tread  upon  very  dangerous 
ground  when  they  venture  to  apply  the  rules 
which  distinguish  directory  and  mandatory 
statutes  to  the  provisions  of  a  constitution. 
Constitutions  do  not  usually  undertake  to 
prescribe  mere  rules  of  proceeding,  except 
when  such  rules  are  looked  upon  as  essential 
to  the  thing  to  bo  done ;  and  they  must  then 
Imb  regarded  in  the  ll^ht  of  limitations  upon 
the  power  to  be  exercised.  It  is  the  province 
-of  an  instrument  of  this  solemn  and  perma- 
nent character  to  establish  those  fundamental 
maxims,  and  fix  those  unvarying  rules,  by 
which  all  departments  of  the  government 
must  at  all  times  shape  their  conduct ;  and  if 
it  descends  to  prescribing  mere  rules  of  order 
in  unessential  matters  it  is  lowering  the 
proper  dignity  of  such  an  instrument,  and 
usurping  the  proper  province  of  ordinary 
legislation.  We  are  not,  therefore,  to  expect 
to  find  in  a  constitution  provisions  which  the 
people,  in  adopting  it,  have  not  regarded  as 
of  high  importance  and  worthy  to  be  em- 
braced in  an  instrument  which,  for  a  time  at 
least,  is  to  control  alike  the  government  and 
the  governed,  and  to  form  a  standard  bv 
which  is  to  be  measured  the  power  whien 
•can  be  exercised  as  well  by  the  delegate  as 
by  the  sovereign  people  themselves.  If  di- 
Tections  are  given  respecting  the  times  or 
modes  of  proceeding  in  which  a  power  should 
be  exercised,  there  is  at  least  a  strong  pre- 
aumption  that  the  people  designed  it  should 
be  exercised  in  that  time  and  mode  only ;  and 
we  impute  to  the  people  a  want  of  due  ap- 
pTeciation  of  the  purpose  and  proper  province 
•of  such  an  instrument  when  we  infer  that 
auch  directions  are  given  to  any  other  end. 
Especially  when,  as  has  been  already  said, 
it  is  but  fair  to  presume  that  the  people  in 
their  constitution  have  expreraed  themselves 
in  careful  and  measured  terms,  correspond  in  e 


with  the  immense  importance  of  the  powen 
delegated,  and  with  a  view  to  leave  as  little 
as  possible  to  implication.  There  are  some 
cases,  however,  where  the  doctrine  of  direct- 
ory statutes  has  been  applied  to  constitutional 
provisions ;  but  they  are  so  plainly  at  variance 
with  the  weight  or  authority  upon  the  pre- 
cise points  considered  that  we  feel  warranted 
in  saying  that  the  judicial  decisions  as  they 
now  stand  do  not  sanction  the  application.^ 
Pages  04,  95.  ''And  we  concur  fully  in  what 
was  said  by  Mr,  Justice  Emmot  in  speaking 
of  this  very  provision,  that  *it  will  be  found, 
upon  full  consideration,  to  be  difficult  to 
treat  any  constitutional  provision  as  merely 
directory,  and  not  imperative.*"  Cooley, 
Const.  Lim.  4th  ed.  p.  09.  At  another  place 
in  the  same  work  this  distinguished  authority 
on  constitutional  law  says :  **  But  the  wi  1 1  of 
the  people  to  this  end  Tthat  Is,  amending  a 
constitution]  can  only  be  expressed  in  the 
legitimate  modes  by  whicii  such  a  body 
politic  can  act,  ana  which  must  either  be 
prescribed  by  the  constitution  whose  revision 
or  amendment  is  sought,  or  by  an  act  of  the 
legislative  department  of  the  state,  which 
alone  would  be  authorized  to  speak  for  the 
people  upon  this  subject,  and  to  point  out  a 
mode  for  the  expression  of  their  will  in  the 
silence  of  anv  provision  for  amendment  or 
revision  contained  in  the  constitution  itself.* 
Page  89,  &  80.  In  another  place  in  the  same 
work  we  find  the  following  language :  "  The 
fact  is  this :  that  whatever  constitutional  pro- 
vision can  be  looked  upon  as  directory  merely 
is  very  likely  to  be  treated  by  the  legislature 
as  if  it  was  devoid  even  of  moral  obligation, 
and  to  be,  therefore,  habitually  disregarded. 
To  say  that  a  provision  is  directory  seems, 
with  many  persons,  to  be  equivalent  to  say- 
ing that  it  is  not  law  at  all.  That  this  ought 
not  to  be  so  must  be  conceded ;  that  it  is  so 
we  have  abundant  reason  and  good  authority 
for  sayinff.  If,  therefore,  a  constitutional 
provision  is  to  be  enforced  at  all,  it  must  be 
treated  as  mandatory.  And  if  the  legislature 
habitually  disregard  it,  it  seems  to  us  that 
there  is  all  the  more  urgent  necessity  that  the 
courts  should  enforce  it.  And  it  also  seems  to 
us  that  there  are  few  evils  which  can  be  in- 
fiicted  by  a  strict  adherence  to  the  law  so 

freat  as  that  which  is  done  by  an  habitual 
isregard,  by  any  department  of  the  govern- 
ment, of  a  plain  reauirement  of  that  instru- 
ment from  which  itaerives  its  autlioritv,  and 
which  ought,  therefore,  to  be  scrupulously 
observed  and  obeyed."    Pa^e  183,  §  160. 

The  court  of  appeals  of  Texas,  in  constru- 
ing a  constitutional  provision,  uses  the  fol* 
lowing  language :  ''In  considering  the  sub- 
ject, we  think  it  necessary  to  first  determine 
whether,  in  the  construction  of  the  organic 
law,  we  may,  as  we  might  in  the  construc- 
tion of  a  statute,  apply  the  distinction  be- 
tween directory  ana  mandatory  provisions, 
or  whether  we  must  construe  all  provisions 
of  the  organic  law  to  be  mandatory."  Hunt 
V.  8taU,  23  Tex.  App.  897.  The  opinion  of 
that  court  then  refers  to  cases  which  have 
held  constitutional  provisions  to  be  directory, 
and  continues  in  the  following  language: 
''But,  notwithstanding  these  decisions  are  by 
able  eourts,   the  great  weigh  of  authori^ 
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Beeins  to  be  the  other  way,  holding  that  the 
courts  nor  any  other  department  of  the  govern- 
ment are  at  liberty  to  regard  any  provision 
of  the  constitution  as  merely  directory,  but 
that  each  and  every  of  its  provisions  must  be 
treated  as  imperative  and  mandatory,  without 
reference  to  the  rules  distinguishing  between 
directory  and  mandatory  statutes.  **  22  Tex. 
App.  898.  The  opinion  then  cites  Judffi 
Cooley  as  we  have  quoted  him  above,  and 
continues :  "  In  our  own  state  we  know  of  no 
instance  in  which  a  constitutional  provision 
has  been  held  to  be  directory  merely.  This 
court  has  held  more  than  once  that  consti- 
tutional provisions  are  always  mandatory, 
and  has  adopted  the  doctrine  laid  down  by 
Judge  Cooley,  which  we  have  quoted  above. 
Oox  V.  State,  8  Tex.  App.  254,  84  Am.  Rep. 
746 ;  ffolley  T.  State,  14  Tex.  App.  605.  We 
believe  this  to  be  the  sound  and  only  safe 
doctrine.  It  seems  to  us  that  the  rule  which 
gives  to  the  courts  and  other  departments  of 
the  government  a  discretionary  power  to  treat 
a  constitutional  provision  as  directory,  and  to 
obev  it  or  not,  at  their  pleasure,  is  fraught 
witn  great  danger  to  the  government.  We  can 
conceive  of  no  greater  danger  to  constitu- 
tional government,  and  to  the  rights  and  lib- 
erties of  the  people,  then  the  doctrine  which 
permits  a  loose,  latitudinous,  discretionary 
construction  of  the  organic  law.  'We  are 
taught  by  the  constitution  itself  that  those 
who  administer  this  government  are  divided 
into  three  co-ordinate  departments;  each  of 
these  can  only  act  within  its  own  limited 
sphere,  and  they,  respectively,  are  the  serv- 
ants of  the  sovereign  power,  the  people. 
There  is  no  power  above  the  people.  There 
is  no  discretionary  power  granted  in  the  con- 
stitution for  either  of  these  departments,  nor 
for  all  of  them  united,  to  exercise  a  discre- 
tionary expansion  and  flexible  power  against 
its  rigid  limitations,  even  though  such  limi- 
tations were  imposed  by  improvident  jeal- 
ousy. If  abuse  exists  by  reason  of  defects  in 
the  constitution,  present  or  prospective,  the 
true  source  of  authority,  the  people  have 
the  power,  and  doubtless  the  wisdom  and 
patriotism,  to  correct  them ;  and  this,  in  the 
American   idea,    is  the  safe  and  only  de- 

Sository.'  Potter's  Dwarr.  Stat.  &  Const,  p. 
65.  .  .  .  Upon  the  weight  of  authority, 
and,  to  our  minds,  upon  the  soundest  of  rea- 
sons, we  conclude  that  the  provision  of  the 
constitution  under  consideration,  and  all 
other  provisions  of  our  constitution,  are  man- 
datory, and  can  in  no  case  be  regarded  as 
directory  merely,  to  be  obeyed  or  not,  within 
the  discretion  of  either  or  all  of  the  depart- 
ments united  of  the  government. "  Hunt  v. 
State,  23  Tex.  App.  899,  406.  See  also  Opin- 
ion of  the  Justieei,  6  Cush.  578. 

It  would  seem  that  the  framers  of  our  con- 
stitution had  in  mind  the  views  of  Judge 
Cooley,  for  the^r  did  not  leave  the  language 
of  the  constitution  open  to  the  construction 
of  courts,  but  set  the  matter  at  rest  by  the 
following  provision:  ''The  provisions  of 
this  constitution  are  mandatory  and  prohi- 
bitory, unless  by  express  words  they  are  de- 
clared to  be  otherwise."  Const,  art.  8,  g  29. 
The  court  is  therefore  relieved  from  much 
fesponsibility   in   the  construction  of   the 
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organic  law.  The  question  is  not  before  u» 
whether  the  requirement  of  the  constitution 
that  notice  of  a  proposed  amendment  shall  be 

Sub  li shed  for  three  months  is  mandatory  or 
irectory.  The  constitution  construes  itself 
in  this  regard,  and,  as  remarked  in  the  open- 
ing of  this  opinion,  we  seem  to  be  in  a  some- 
what different  field  than  that  suggested  by 
relators'  counsel  as  to  the  construction  of 
statutes. 

It  beinc  settled  that  the  provision  under 
consideration  is  mandatory,  the  inquiry  re- 
maining seems  to  be.  What  is  the  consequence 
of  disooedience  to  the  mandatf  of  Uie  consti- 
tution? Is  the  proposed  adoption  of  the 
amendment  nullified,  or  is  the  disobedience- 
of  the  constitution  to  be  treated  as  simply  an 
omission  by  the  secretary  of  state?  A  con- 
stitution differs  from  a  statute  in  that  a  stat- 
ute must  provide  the  details  of  the  subject  of 
which  it  treats,  whereas  a  constitution  states 
general  principles,  and  builds  the  substantia) 
foundation  and  general  framework  of  the  law 
and  government.  It  is  true  that  it  is  a  sub- 
ject of  general  remark  that  the  modem  ten- 
dency of  constitution  makers  Is  to  somewhat 
depart  from  this  practice ;  but  the  distinction 
between  a  statute  and  a  constitution,  as  above 
suggested,  certainly  remains,  and  it  is  still 
true  that  constitutions  do  not  generally 
descend  into  details.  But  when  we  find  this 
practice  departed  from,  and  we  observe  a  con- 
stitution going  into  details,  such  action  i» 
significant.  Again  referring  to  the  eminent 
constitutional  authority  alMve  quoted,  we 
repeat :  "  It  is  the  province  of  an  Instrument 
of  this  solemn  and  permanent  character  to  es- 
tablish those  fundamental  maxims  and  fix 
those  unvarying  rules  by  whioL  all  depart- 
ments of  the  government  must  at  all  times- 
shape  their  conduct:  and  if  it  descends  to^ 
prescribing  mere  rules  of  order  in  unessential 
matters  it  Is  lowering  the  proper  dignity  of 
such  an  instrument,  and  usurping  the  proper 
province  of  ordinary  legislation.  We  are 
not,  therefore,  to  expect  to  find  in  a  constitu- 
tion provisions  which  the  people,  in  adopting 
it,  have  not  regarded  as  of  high  importance, 
and  worthy  to  be  embraced  in  an  instrument 
which,  for  a  time  at  least,  is  to  control  alike 
the  government  and  the  governed,  and  to 
form  a  standard  by  which  is  to  be  measured 
the  power  which  can  be  exercised  as  well 
by  the  delegate  as  by  the  sovereign  people 
themselves.  If  directions  are  given  respect- 
ing the  times  or  modes  of  proceeding  in 
which  a  power  should  be  exercised,  there  is 
at  least  a  strong  presumption  that  the  people 
designed  it  should  be  exercised  in  that  time 
and  mode  only ;  and  we  impute  to  the  people 
a  want  of  due  appreciation  of  the  purpose 
and  proper  province  of  such  an  Instrument 
when  we  infer  that  such  directions  are  given* 
to  any  other  end. "  Pages  94,  05.  Thus  Judge- 
Cooley  holds  that  If  we  find  in  a  constitution 
that  which  some  may  undertake  to  argue 
should  be  held  to  be  unessential,  it  was  not 
intended  to  be  unessential  by  the  people  in 
enacting  the  provision.  See  also  OaJdand 
Paving  Go,  t.  HitUm,  69  Cal.  610,  citing 
Koehler  v.  HiU,  60  Iowa,  654,  and  citin^r 
Cooley  as  above. 
The  Kansas  supreme  court,  in^  caae  before 
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it,  said :  "The  two  important  vital  elements 
in  any  constitutional  amendment  are  the  as- 
sent of  two  thirds  of  the  legislature  and  a 
majority  of  the  popular  vote.'  Beyond  these, 
other  provisions  are  mere  machinery  and 
forms.  They  may  not  be  disregarded,  be- 
cause by  them  certainty  as  to  the  essentials  is 
secured ;  but  they  are  not  themselves  the  es- 
aentlals.  *  Constitutional  Prohihitory  Amend- 
ment  Oaees,  24  Kan.  700.  Id  reviewinfl;  this 
Kansas  case,  the  supreme  court  of  California 
uses  the  following  language :  **  That  the  ele- 
ments mentioned  by  the  Teamed  Justice  are 
important  and  vital  cannot  be  doubted,  but 
that  the  J  are  the  only  important  and  vital 
elements  cannot  be  conceded.  The  learned 
oourt  here  assumes,  without  any  reason,  that 
entering  on  the  Journals  is  not  vital  and  im- 
portant. The  convention  which  firamed  the 
oonstitution  of  Kansas,  and  the  people  who 
Adopted  it  and  made  it  their  paramount  law, 
thought  otherwise.  This  is  plainly  apparent 
from  their  inserting  other  elements  in  their 
constitution.  It  would  be  a  rash  assertion, 
and  one  which  no  sound  principle  of  consti- 
tutional law  sustains,  that  the  words,  'such 
proposed  amendments  .  .  .  shall  be  en- 
tered on  the  Journal,'  were  inserted  in  the 
constitution  of  Kansas  to  be  observed  or  not, 
as  the  legislature  or  any  other  department  of 
the  government  of  that  state  should  think 
proper.  If  this  is  form  and  machinery,  it  is 
form  and  machinery  established  by  the  con- 
stitution. It  is  not  unsubstantial  and  non- 
essential, but  a  part  of  the  instrument,  which 
all  officers  are  sworn  to  support,  as  much  as 
any  other  portion  of  the  constitution :  for 
when  an  oath  is  taken  to  support  the  constitu- 
tion it  embraces  the  whole  instrument.  These 
provisions  may  not  be  disregarded,  for  the 
reason,  says  the  court,  that  by  them  certainty 
as  to  essentials  Is  secured.  We  can  conceive 
of  no  stronger  reason  why  they  should  be  re- 
garded by  legislators  and  courts.  The  con- 
stitution makers  inserted  them  for  that  rea- 
son. They,  in  effect,  ordain  and  declare  that 
DO  other  mode  or  form  of  machinery  is  per- 
missible to  secure  certainty  in  doing  the  act 
permitted.  Declaring  that  those  "*  require- 
ments are  nonessential  is  in  effect  saying  that 
the  convention  which  framed  the  constitu- 
tion, and  the  electors  which  ratified  their 
action,  spent  their  time  in  framing  and  in- 
serting in  their  organic  and  paramount  law 
nonessential  and  UDimportant  provisions." 
Oakland  Paving  Co,  v.  JJilton,  60  Cal.  499, 
500.  We  also  find  the  follow in^r  language 
used  by  the  supreme  court  of  Alabama :  **  We 
entertain  no  doubt  that  to  change  the  consti- 
tution in  any  other  mode  than  by  a  conven- 
tion every  requisition  which  is  demanded  by 
the  instrument  itself  must  be  observed,  and 
the  omission  of  anv  one  is  fatal  to  the  amend- 
ment. We  scarcely  deem  anj  argument  nec- 
essary to  enforce  this  proposition^  The  con- 
stitution is  the  supreme  and  paramount  law. 
The  mode  b^  which  amendments  are  to  be 
made  under  it  is  clearly  defined.  It  has  been 
said  tliat  certain  acts  are  to  be  done,  certain 
requisitions  are  to  be  observed,  before  a 
change  can  be  effected.  But  to  what  purpose 
are  these  acts  required,  or  these  requisitions 
enjoined,  if  the  legislature,  or  any  other  de- 
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partment  of  the  government,  can  dispense 
with  them?  To  do  so  would  be  to  violate 
the  instrument  which  they  are  sworn  to  sup- 
port, and  every  principle  of  public  law  and 
sound  constitutional  policy  requires  the 
courts  to  pronounce  against  every  amendment 
which  is  shown  not  to  have  been  made  in  ac- 
cordance with  the  rules  prescribed  by  the 
fundamental  law."  Collier  v.  Frienon,  24 
Ala.  109. 

In  considering  the  provisions  of  our  own 
constitution,  and  in  the  li^ht  of  the  decis- 
ions, we  are  clearly  of  the  opinion  that  tlie 
requirement  to  publish  notices  of  a  proposed 
amendment  for  three  months  is  not  only 
mandatory,  but  that  it  is  an  essential  pro- 
vision, and  that  it  must  be  obeyed.  We  may 
add  further  that  it  seems  to  us  to  be  a  pru- 
dent and  expedient  provision.  This  require- 
ment of  the  constitution  provides  a  method 
for  amending  that  instrument.-  It  is  also  pro- 
vide that  the  constitution  may  be  amended, 
or  a  new  one  compiled,  by  a  convention* 
Const,  art.  19,  g  8.  This  method,  of  course, 
is  not  now  under  consideration.  But  it  mar 
be  said  with  us  as  it  was  said  in  Pennsyl- 
vania: There  are  only  three  methods  by 
which  a  constitution  may  be  changed  :  First, 
the  method  by  amendment,  as  provided  in 
article  19,  section  9 ;  second,  by  convention, 
as  provided  by  article  19,  section  8 ;  and, 
third,  by  revolution.  Wells  v.  Bain^  75  Pa. 
89,  15  Am.  Rep.  563.  The  first  method  was 
attempted.  But  that  method  was  not  fol- 
lowed as  prescribed.  Instead,  another  method 
was  followed ;  that  is,  a  method  identical 
with  that  provided  in  article  19,  section  9, 
except  that  the  advertisement  was  for  two 
weeks  only,  and  not  for  three  months.  As 
remarked  in  California,  the  constitution 
framers  ordain  and  declare  that  no  other 
form  or  mode  or  machinery  is  permissible  to 
secure  certainty  in  doing  the  act  permitted. 
It  is  also  held  in  the  Alabama  case,  above 
cited,  that  an  amendment  cannot  be  made  by 
a  method  other  than  that  provided.  We 
therefore  have  this  situation :  The  methotl 
for  amendment  is  provided  by  the  solemnity 
of  the  constitutional  enactment,  and  another 
method  of  amendment  has  been  attempted  to 
be  invoked.  We  can  see  no  other  result  but 
that  such  attempt  is  nugatorv,  and  of  abso- 
lutely no  avail.  The  California  supreme 
court,  in  construing  the  provision  that  all  of 
the  constitution  of  that  state  should  be  man- 
datory and  prohibitory,  said :  "  We  well  add 
here  that  under  our  constitution  no  question 
can  be  made  whether  the  provision  in  it  for 
its  amendment  is  mandatory  or  directory. 
That  question  is  settled  by  the  constitution 
itself,  which  ordains  in  the  most  solemn  form 
and  manner  that  each  and  all  of  its  provisions 
are  mandatory  and  prohibitory,  unless  by  ex- 
press words  declared  to  be  otherwise.  Article 
1,  §  22.  This  section,  in  our  judgment,  not 
only  commands  that  its  provisions  shall  be 
obeyed,  but  that  the  disobedience  of  them  is 
prohibited."  Oakland  Paving  Co.  v.  Hilton^ 
69  Cal.  512.  The  Alabama  case  is  also  to  the 
same  effect, — that,  if  a  method  other  than 
that  provided  is  adopted,  the  attempt  is  nu- 
gatory. We  also  find  it  said  in  Endlich  on 
interpretation  of  Statutes,  §  483,  as  follows : 
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NSBRABKA  SUPRBMB  COUBT. 


JUMB, 


*It  may,  perhaps,  be  found  generally  correct 
to  Bay  that  nullification  is  the  natural  and 
nsuaf  consequence  of  disobedience,  and  that 
where  an  act  requires  a  thing  to  be  done  in  a 

garticular  manner,  that  manner  alone  must 
e  adopted.  **  If  it  is  held  that  the  command 
to  the  secretary  of  stato  to  publish  a  proposed 
amendment  for  a  certain  period  is  nonessen- 
tial, and  may  be  disregarded,  why  may  not 
the  legislative  department  of  the  government 
follow  the  same  practice,  and  disregard  the 
requirement  that  the  proposed  amendment 
shall  be  voted  for  by  two  thirds  of  the  mem- 
bers elected  to  each  house,  or  the  requirement 
that  the  proposed  amendment,  with  the  ayes 
and  nays  of  each  house,  shall  be  entered  in 
full  on  their  respective  journals?  If  one  re- 
quirement is  nonessential,  why  is  not  an- 
other? And  who  is  to  say  what  is  essential 
and  what  is  not?  And  by  what  rules  are  such 
distinctions  to  be  made?  The  constitution 
does  not  itself  make  them.  The  framers  of 
that  instrument  made  no  distinction  in  the 
requirements.  They  made  them  all  man- 
datory ;  and,  if -a  court  commences  to  nullify 
their  commands  by  construction,  we  do  not 
know  where  the  court  would  commence,  or 
where  it  would  end,  or  where  it  would  draw 
the  line  which  the  constitution  says  shall  not 
be  drawn. 

We  have  felt  wholly  satisfied  that  the  omis- 
sion to  publish  the  proposed  amendment,  as 
required  by  the  constitution,  is  fatal  to  its 


adoption ;  bat  we  have  considered  the  qnes- 
tion  at  perhaps  some  length,  and  have  quoted 
from  the  authorities  with  much  liberality 
because  this  is  the  first  time  that  such  a  ques- 
tion of  construction  has  been  before  us.  We 
cannot  but  be  of  opinion,  with  Jitdge  CooleT, 
that  we  would  be  treading  upon  extremely 
dangerous  ground  were  we  to  hold  Uiat  a 
solemn  constitutional  provision  was  simply 
directory  and  nonessential  when  we  face  thie 
express  mandatory  language  of  the  provision, 
and  also  the  additional  and  separate  oom- 
mand  of  the  constitution  that  the  provision 
is  mandatory.  The  command  of  the  consti- 
tution is  in  no  uncertain  voice.  We  cannot 
misunderstand  it.  We  cannot  do  other  than 
render  to  it  the  obedience  which  our  duty 
demands.  It  provides  that  an  amendment 
may  be  adopted  by  certain  methods.  Those 
methods  were  not  employed.  Another  method 
was  resorted  to.  That  method  accomplished 
nothing.  The  amendment  was  not  aaopted. 
There  being  no  amendment  to  the  constita- 
tion,  there  are  no  ofl^ces  of  county  commis- 
sioners in  Lewis  and  Clarke  oounty  to  be 
filled  at  the  election  to  be  held  in  November, 
1694,  and  there  is  therefore  no  duty  enjoined 
by  law  upon  the  county  clerk  and  recorder 
of  that  county  to  file  any  alleged  certificates 
of  nomination  for  such  offices. 

T/ie  writ  ofmandamui  %$  therefore  dUmmed. 

Pemberton^  C/L  J.t  and  wurwood*  J*, 
concur. 


NEBRASKA  SUPREME  COURT. 


Joseph  L.  SHELLENBERGER,  Plff.  in  Err., 

V, 

Frank  T.  RANSOM  et  ai. 


.Neb.. 


*1. "  Statutes  should  be  soeoastmed  mm 
to  fl^ive  effect  to  the  intentioii  of  the  legis- 
lature, and.  If  a  statute  is  plain  and  onambig  uous, 

^eadnotes  by  Rtan,  d 


there  Is  no  room  for  oonstmotlon  or  fnterpieta- 
tion. 


8.  Our  statute  of  deseent  is  plain 
unamblgpoous*  and  by  its  own  operation,  and 
solely  in  aocordaooe  with  its  own  ternia,  vests  to 
the  heir  such  estate  as  be  Is  thereby  entitled  to,  eo 
instanti^  upon  tbe  deatb  of  the  intestate  from 
whom  the  inheritance  comes. 

8«   The  Ibrmer  <»piniOB  in  this  case,  reported 
in  81  Neb.  fil,  dlsapproyed. 


Vote.— Bow  far  $taitvte9  loiZI  be  regarded  ae  haoino 
abrooated  the  maopfm  that  one  cannot  profit  by  Mm 
oumtprong. 

Tbe  authorities  directly  in  point  upon  tbe  ques- 
tion of  the  rights  of  one  who  commits  murder  for 
property  are  all  referred  to  in  the  above  opinion, 
in  the  one  handed  down  after  the  first  bearing 
whioh  is  reported  in  10  L.  K.  A  810.  In  Riggs  v. 
Palmer  (N.  Y.)  6  L.  R.  A.  840,  or  in  the  note  whioh 
Is  appended  to  the  latter  case. 

The  text-books  upon  statutory  construction 
which  have  touched  the  question  agree  that  there 
will  be  no  presumption  of  an  intention  to  repeal 
the  common  law.  Endllch,  Stat.  Gonstr.  9 127;  Suth- 
erland, Stat.  Ck>n8tr.  M  180,  SOO;  Bishop,  Written 
Law,  •  142. 

ChaneeUor  Kentmys:  **8tatutes  are  likewise  to  be 
construed  in  reference  to  the  principles  of  the  com- 
mon law;  for  it  is  not  to  be  presumed  that  the  legis- 
lature intended  to  make  any  innovation  upon  the 
oommon  law  further  than  the  case  absolutely  re- 
quired. This  has  been  the  language  of  the  courts 
In  every  age;  and  when  we  consider  the  constant, 
vehement,  and  exalted  eulogy  which  the  ancient 
sages  bestowed  upon  the  oommon  law  as  the  per- 
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fection  of  reason,  and  the  Ivrlgbtest  and  Doblestln- 
heritance  of  the  subject  we  oannot  be  surprised  at 
the  great  sanction  given  to  this  rule  of  ooostmo- 
tJon.**   1  Kent,  Ck)m.  4AL 

Sedgwick  does  not  appear  to  have  notloed  the 
question  of  presumed  repeal  of  the  oommon  law 
but  devotes  some  space  to  the  question  of  liberal 
or  strict  construction  of  statutes  in  derogation  ot 
the  oommon  law  (fledgw.  Stat,  ft  Oonat.  L.  p.  817), 
which  if  bearing  upon  tbe  question  at  all  can  be 
regarded  as  simply  furnishing  a  guide  to  determine 
how  strong  in  case  of  the  enactment  of  a  statute 
covering  a  common-law  subject,  the  language  most 
be  to  elTeot  a  repeal  of  tbe  oommon  law. 

There  Is  no  question  that  the  maxim,  mdliit 
eommodym  eapere  potest  de  injuria  sua  vropria^  no 
one  Is  able  to  take  advantage  of  his  own  wrong.  Is 
part  of  the  common  law. 

Broom  claasos  it  among  the  fundamental  legal 
principles.    Broom,  Legal  Maxima,  p.  200. 

Coke  says:  **It  is  a  maxim  of  law  that  no  man  shall 
take  ad  vantage  of  his  own  wrong.**   Go.  LItt.  148  & 

In  Findon  v.  Parker.  11  Mees.  ft  W.  680,  IS  L.  X 
Bxch.  444,  7  Jur.  008,  Lord  Ablnger,  C  B^  saya; 
**Bvery  man  who  has  been  In  a  court  of  law  baa 


See  also  26  L.  R.  A.  864;  28  L.  R.  A.  283;  29  L.  R.  A.  145;  31  L.  R.  A.  07;  44 
L.  R.  A.  305. 
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Shellenbeboeb  v.  Ransom. 


(Jane  27,  IflM.) 

SECOND  heariDff  upon  a  writ  of  error  to  tbe 
District  Court  lor  Otoe  CouDty  to  review  a 
jadji^eDt  directing  the  sale  of  certain  real 
catate  for  partition,  a  portion  of  which  was 
claimed  by  persons  who  procured  their  title 
from  one  who  claimed  his  title  by  descent  from 
one  whom  be  had  killed  for  tbe  purpose  of  ac- 
quiring the  property.    Affirmed, 

Tbe  facte  are  fully  stated  in  the  opinion  de- 
livered after  tbe  former  bearing,  which  is  re- 
ported in  10  L.  R.  A.  810,  and  In  tbe  opinion 
printed  below. 

Me$»r»,  O.  P.  Mason  and  K*  !••  H»j- 
ward  for  plaintiff  in  error. 

Meur$,  John  C.  Watson*  Frank  T. 
Ransom*  Oeor^  D.  Seofleld*  £•  F. 
Warren,  C.  H.  Marplo,  and  W.  D. 
Beckett  for  defendants  in  error. 


C. ,  filed  the  following  opinion : 
An  opinion  was  filed  in  this  case  on  the  dd 
day  of  January,  1891.  Subsequently  a  re- 
hearing was  granted,  and  thereon  renewed 
arguments  were  made,  and  the  case  was  again 
submitted.  No  controversy  is  now  made  as 
to  the  applicability  .of  section  80,  chap.  28, 
Comp.  Stat.  This  question  was  finally  set- 
tled by  the  opinion  already  filed,  which  it 
found  reported  in  81  Neb.  61.  The  simpli- 
fication thus  accomplished  has  left  but  one 
question  for  consideration.  This  arose  upon 
the  demurrer,  from  which  fact  it  is  rendered 
necessary  to  state  as  concisely  as  possible  the 
facts  pleaded.  The  petition  was  filed  bj 
Frank  T.  Ransom  and  John  C.  Watson,  aa 
plaintiffs,  against  Joseph  L.  Shellenberger, 
as  defendant.  In  brief,  this  petition  con- 
tained the  averments  that  Emma  Shellen- 
berger, the  owner  of  the  N.  E.  I  section  5, 


beard  the  mazim,  no  man  shall  take  advantage  of 
lito  own  wronir. 

I  take  ft  to  be  a  irol verral  principle  of  law  and  Jua- 
tioe,  that  no  man  can  take  advantaire  of  his  own 
WTOuor.  Best,  J^  Doe  v.  Bancks,  4  Bam.  A  Ad«  40B, 
€k>w.  230. 

Blackstone,  In  his  daniflcatlon  of  tbe  common 
law,  recognizes  established  rules  and  maxims  as 
one  of  the  branches.   1 BU  Com.  68. 

Tbe  question  then  arises.  Will  a  fundamental 
principle  of  the  common  law  be  repealed  by  a  stat- 
ute which  is  simply  prescribing  a  rule  of  action  up- 
on an  entirely  different  subject,  with  reference  to 
which  rhe  principle  may  have  only  occasional  and 
accidental  application,  when  the  statute  does  not 
DoUce  tbe  general  prmciple  and  there  is  nothing  in 
the  subject  to  suggest  the  question  of  the  applio- 
abllity  to  it  of  such  principle? 

The  answer  furnished  by  the  text^writers  quoted 
above  is  ^'no,**  and  such,  as  will  be  seen  by  the  au- 
thorities cited  ittfra.  Is  the  answer  given  by  the 
courtSb 

Tbe  subjects  are  few  upon  which  a  complete  rule 
ean  be  formulated  in  one  short  legislative  session. 
And  unless  the  formulated  rule  can  be  supple- 
mented by  <^ziBting  law  the  progress  will  be  back- 
ward instead  of  forward. 

In  the  language  of  Sir  Matthew  Hale  approved 
byChanceBor  Kent:  **Where  the  subject  of  any  law 
is  single,  the  prudence  of  one  age  may  go  far  at 
one  essay  to  provide  a  Ht  law;  and  yet,  even  in  the 
wisest  provisions  of  that  kind,  experience  shows  us 
that  new  and  unthought-of  emergencies  often 
happen,  that  necessarily  require  new  supplements^ 
abatements,  or  explanations.  But  the  body  of  laws 
that  concern  the  common  Justice  applicable  to  a 
great  kingdom  is  vast  and  comprehensive,  consists 
of  infinite  particulars,  and  must  meet  with  various 
emergencies,and  therefore  requires  much,  time,  and 
much  experience,  as  well  as  much  wisdom  and  pru- 
dence, sucoessiv^y  to  discover  defects  and  inoon- 
Tenlences,  and  to  apply  apt  supplements  and  reme- 
dies for  them;  and  such  are  the  common  laws  of 
Sogland,  namely,  the  production  of  much  wisdom, 
time,  and  experience.**  Preface  to  BoUe*8  Abridge- 
ment. 1  Kent,  Com.  472. 

Refusing  to  presume  the  repeal  of  a  fundamental 
principle  of  the  common  law  by  a  statute  upon  a 
subject  which  requires  no  notice  to  be  taken  of 
raoh  principle  is  vastly  different  from  engrafting 
an  exception  upon  the  statute. 

As  stated  by  the  Rhode  Island  court  when  speak- 
ing of  the  statute  of  limitations:  **There  is  a  wide 
distinction  between  ingrafting  an  exception  into  a 
statute  by  oonstruction,  and  construing  it  accord- 
ing to  its  obvious  intent.  The  rule  laid  down  by 
Blackstone  of  conaidertngtheold  law,  the  mischief. 


and  the  remedy,  when  applied  to  this  statute,  shows 
that  its  purpose  was  to  cut  off  those  cases  whose 
prosecution  would,  or  might,  result  m  fraud.  It 
was  clearly  not  intended  to  thwart  the  funda^- 
meutal  maxim  that  no  one  may  take  advantage  of 
his  own  wrong.  Hence,  ff  one  by  fraud  conceals 
the  fact  of  a  right  of  action  for  six  years,  it  is  not 
engrafting  an  exception  on  the  statute  to  say  he  is 
not  protected  thereby,  but  it  Is  simply  saying  he 
never  was  within  it,  since  the  protection  was  never 
designed  for  such  as  he.**  Beynolds  v.  Hennessy* 
17  B.  1. 174. 

In  Fleming  v.  St.  Paul  Ik  D.  R.  Co.,  ft  Minn.  111« 
It  appeared  that  a  statute  required  railroad  com« 
panics  to  maintain  fences  and  cattleguards,  and 
provided  if  they  failed  to  do  so  they  should  be  lia- 
ble for  all  damages  sustained  by  any  person  in 
consequence  of  such  failure  or  neglect.  A  railroad 
employ^  was  Injured  by  the  derailment  of  a  train 
coming  In  contact  with  a  cow  on  the  track,  and  tha 
rule  that  he  had  assumed  the  risk  was  held  to  ap- 
ply. The  court  states  that  the  design  of  the  statute 
was  to  impose  a  general  liability  upon  a  corpora- 
tion operating  a  railroad  without  a  fence,  subjeol 
to  such  quaimcation  as  the  settled  rules  of  law  im- 
pose in  such  cases.  Nothing  short  of  an  explidl 
declHration  to  the  contrary,  or  at  least  exdusi^ 
Implication,  would  warrant  a  different  conclusion. 

And  the  rule  as  above  stated  has  been  almost 
univprsally  applied  by  the  courta.  The  ground  of 
the  decision  has  not  alwasrs  been  clearly  perceived 
or  stated,  and  in  some  few  oases  the  rule  has  been 
lost  sight  of  entirely  so  that  different  principles 
were  applied.  But  the  course  of  decision  has  been 
broad  and  strong  against  permitttog  a  penon  to 
bring  himself  within  the  advantage  of  a  statute  by 
his  own  wrong; 

Dfoores  iCatttfaSi 

While  it  Is  true  that  In  most  statutes  providing 
for  divorce  an  exception  Is  made  in  case  the  per- 
son seeking  the  divorce  connived  at  the  wrong,  yet 
it  is  believed  that  a  guQty  plaintiff  never  profited 
by  the  absence  of  such  exception.  In  Massachu- 
setts it  was  distinctly  hold  that— 

Connivance  will  bar  a  suit  for  divorce,  althougli 
not  so  specified  in  the  statute.  Pierce  v.  Pierce,  8 
Pick.  209, 16  Am.  Dec.  210;  Bobbins  v.  Bobbins.  140 
Mass.  628, 54  Am.  Bep.  488.  The  cases  of  connivance 
at  adultery  are  collected  in  the  note  to  Wilson  v. 
Wilson  (Mass.)  12  L.  B.  A.  604. 

In  the  following  cases  there  Is  nothing  to  show 
that  any  statutory  exception  prevented  granting 
the  divorce : 

When  husband  and  wife  are  each  seeking  a 
divorce  and  are  In  pari  de24eto— the  conduct  of  each 
bemg  a  constant  aggravation  to  further  offense  by 
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township  7  N.  ran^e  14  £.  of  the  sixth  P. 
M.,  died  intestate,  leaving  as  her  sole  heirs- 
at- law  her  husband,  Leander  tihellenberger, 
and  her  two  children,  Maggie  Shellenberger 
and  Joseph  L.  Shellenberger ;  that  upon  her 
death  the  said  land  descended  to  her  husband, 
Leander  Shellenberger,  during  his  life,  dur- 
ing which  time  he  was  tenant  of  said  land  by 
his  right  of  curtesy,  Maggie  and  Joseph  L.  be- 
ing entitled  to  the  remainder  after  his  death ; 
that  on  April  29,  1886,  Maggie  Shellenbersrer 
died  intestate,  leaving  as  her  only  heir  Her 
father,  Leander  Shellenberger,  whereupon 
Joseph  L.  Shellenberger  and  Leander  Shel- 
lenberger became  tenants  in  common  of  the 
aforesaid  property;  that  on  May  8,  1886, 
said  Leander  Shellenberger,  and  his  wife, 
Miranda  Shell  en  l)erger,  by  warranty  deed 
duly  conveyed  their  interest  in  said  real 
property  to  plaintiffs,   the  same  being,   as 


alleged,  the  life  estate  of  Leander  and  the  un- 
divided ouQhalf  of  the  remaining  estate ;  that 
on  the  23d  day  of  July,  1887,  said  Leander 
Shellenberger  departed  this  life,  whereupon 
plaintiffs  and  Joseph  L.  Shellenberger  be- 
came the  owners  of  said  land  as  tenants  in 
common.  There  were  other  allegations,  niade 
with  the  view  of  demonstrating  the  necessity 
of  a  partition.  The  prayer  was  as  follows : 
"The  plaintiffs  therefore  pray  for  judgment 
confirming  the  shares  of  the  parties  as  above 
set  forth,  and  for  a  partition  of  said  real  es- 
tate according  to  the  respective  rights  of  the 
parties  interested  therein,  or,  if  the  saoie 
cannot  be  equitably  divided,  that  the  prem- 
ises may  be  sold,  and  the  proceeds  thereof 
divided  between  the  parties  according  to  their 
respective  rights,  and  for  such  other  relief 
as  equity  may  require."  The  initial  aver- 
ments of  the  answer  were  in  denial  of  eacii 


the  otber->the  court  ought  not  to  interfere  at  the 
instanoe  of  eitber.    Gate  v.  Gate,  68  Ark.  484. 

In  the  fltrusrgrJes  for  supremaoy,  or  to  vent  spleen, 
■plte,  or  hatred  the  wilUngr  aotois  may  fight  out  the 
battles  of  wedded  life,  but  tbey  cannot  Invoke  the 
aid  of  the  court  for  a  divorce,  after  thebr  own 
efforts  have  failed.    Beckley  v.  Beokley,  23  Or.  226. 

In  Blurock  v.  Blurock,  4  Wabh.  495,  a  divorce  on 
the  ground  of;.cruelty  was  denied,  where  it  ap- 
peared that  the  cruelty  was  excited  by  the  plain- 
tifl*8  conduct. 

Proof  of  any  statutory  cause  for  divorce  uncon- 
doned is  a  complete  defense  to  a  suit  for  divorce. 
TiUison  V.  TiUison,  68  Yt.  41L 

A  divorce  for  desertion  will  not  be  granted, 
where  it  appears  that  the  one  chargred  with  deser- 
tion was  crowded  out  of  the  house.  Graham  v- 
Oraham,  168  Pa.  45U. 

Absence  by  a  husband  with  the  consent  and  in 
accordance  with  the  desire  of  the  wife  wUl  prevent 
an  annulment  of  the  marriage  contract  on  her 
petitloo.   lierriman  ▼•  Merriman,  9  Fa.  DisL  Bep. 


Kotiutci  €f  MntiCatCofk 

There  never  has  been  any  question  that  In  eqntty 
fraudulent  concealment  of  the  oause  of  action  was 
a  good  reply  to  the  statute  of  limitations. 

There  Is  some  conflict  as  to  when  the  statute 
begins  to  run  In  cases  based  on  fraud. 

But  In  ease  of  active  fraud  In  concealing  a  oause 
«f  action  the  courts  after  much  vacillation  have 
with  great  unanimity  refused,  as  stated  In  Bey- 
noids  V.  Henneesy,  17  B.  L  174,  to  permit  the  de- 
fendant to  take  advantage  of  his  own  wrong.  In 
some  states  sueh  conduct  Is  expressly  provided  for 
by  statute,  but  none  of  the  oases  arising  under  such 
statutes  are  given  In  this  noU, 

In  an  early  BogUsh  ease  the  plaintiff  was  given 
leave  to  amend  his  replication  to  set  up  fraud  in 
avoidance  of  the  statuts  of  limitations.  Bree  v. 
Holbeoh,  DougL  666. 

But  later  oases  regarded  the  expreesions  In  that 
ease  as  oMUr  and  after  several  expressions  by  the 
English  Judges  of  opinions  on  both  sides  of  the 
question  It  was  dedded  in  Imperial  Gas  Light  A 
Ooke  Ga.  v.  London  Gas-Ught  Go^  10  Bxch.  80,  that 
frauduleot  concealment  of  the  oause  of  action  was 
BO  ground  for  refusing  to  apply  the  statute,  and  a 
similar  ruling  was  made  In  Hunter  v.  Gibbons,  1 
Hurlst.  ft  N.  460, 26  L.  J.  Bxch.1,  S  Jur.  N.  &  U40. 

The  question  suk)8eqnently  came  before  a  higher 
English  oourt  and  it  was  held  that  reply  of  fraud- 
ulent concealment  was  good.  Olbbe  v.  Guild,  L^ 
K.  0  Q.  &  Dlv.  60, 61 L.  J.  Q.  a 818.  46  L.  T.  N.&248, 
80  Week.  Bep.  60L  In  that  case  which  was  after 
the  passage  of  the  BogUsh  judioatore  aot  consoU 


dating  law  and  equity,  the  majority  of  the  court 
doubted  the  correctness  of  the  cases  of  Imperial 
Gas-Lighc  &  Goke  Co.  v.  London  Gas-Light  Co.,  and 
Hunter  v.  Gibbons,  supra,  and  Lord  Coleridge,  C9L 
J.,  said:  ''I  do  not  agree  that  courts  have  engrafted 
aa  exception  upon  the  statute  of  hmitatlona.  .  •  . 
If  by  engrafting  an  exception  on  the  statute  la 
meant  that  a  court  of  equity  prevents  a  particular 
person  from  taking  advantage  of  the  statute,  then, 
no  doubt,  that  Is  true,  but  if  it  Is  meant  that  a  court 
of  equity  by  what  is  done  has  altered  the  terms  of 
the  statute,  then,  with  great  respeot,  I  demur  to  It* 
.  . .  Courts  of  equity  deal  with  the  statute  of  limi- 
tations as  tbey  do  with  every  other  legal  rlgb^ 
wbether  existing  by  statute  or  common  law,  oot  bj 
abrogating  it,  but  by  saying  on  principles  well  un- 
derstood in  tbose  courts,  that  in  some  particular 
cases  it  Is  unjust  that  a  party  shall  be  allowed  to 
exercise  tbose  rights,  .  •  .  that  where  the  existence 
of  the  oause  of  action  Is  concealed  from  the  per- 
son wbo  ought  to  take  advantage  of  it,  by  the  fraud 
of  the  person  who  creates  It,  su<A  person  shall  not 
take  advantage  of  the  wrong  which  he  himself  baa 
done." 

In  ttds  country  the  courts  have  been  equally 
positive  in  their  assertions. 

The  general  principle  of  natural  Justice  and  of 
positive  law  that  precludes  a  party  from  deriving 
a  benefit  from  his  own  wrong  has  from  an  early^ 
period  been  applied  by  courts,  both  of  law  and 
equity,  to  the  construction  of  statutes  of  limita- 
tions. It  has  accordingly  l>een  repeatedly  held  that 
a  party  sbould  not  be  permitted  by  lapee  of  time 
during  which  he  has  by  his  own  fraud  prevented 
the  party  whom  he  has  injured  from  asserting  hii 
rights  at  law:  and  that  he  against  whom  the  stata* 
tory  bar  is  interposed  may  avoid  it  by  showing  tbat 
be  has  been  kept  In  Ignorance  of  his  claim  until 
within  the  period  limited  by  law  for  bringing  hie 
suit,  by  the  fraudulent  practices  of  the  party  set- 
ting up  the  defense.    Way  v.  Cutting,  20  N.  H.  187. 

In  Kane  v.  Cook,  8  GaL  448,  the  court,  in  holding 
that  In  all  cases  a  fraudulent  concealment  of  the 
fact  upon  the  existenoe  of  which  a  cause  of  actioo 
accrued,  is  a  good  answer  to  tbe  plea  of  the  statute 
of  limitations,  said:  ^*To  hold  that  the  statute  of 
limitations  ran  against  them  under  such  circum- 
stances would  be  to  permit  the  defendant  to  take 
advantage  of  his  own  wrong;  and  to  sustain  a  de- 
fense which  in  good  conscience  be  ougbt  not  to  be 
permitted  to  avail  himself  of.**  Statutes  of  iimita^ 
tloos  were  not  Intended  to  protect  a  party  wbo  has 
by  fraudulent  concealment  delayed  the  aasertloa 
of  a  right  against  him  until  the  expiration  of  the 
period  limited  by  tbe  statute. 

In  Bailey  v.  Glover,  88  U.  8. 21  Wall.  SfiB.  28  L.  ed. 
686,  the  oourt  said:   **To  hold  that  bj  concealing  a 
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«Dd  every  allegation  of  the  petition,  except 
«8  Id  said  answer  the  same  slioiild  be  ex- 

f^ressly  and  specifically  admitted.     Follow- 
Dg  this  denial,  the  answer  was  in  this  lan- 

^age :    **  That  on  or  about  the dny  of, 

18 — ,  said  Emma  Shellenbereer  died 

Intestate,  seised  of  the  premises,  leaving  as 
lier  sole  heirs  at-law  the  defendant,  Joseph 
Li.  Shell  en  berger,  and  Mnggie  Shellenherffer, 
Jind  her  then  husband,  Leander  Shellen- 
berger ;  and  upon  the  death  of  the  said  Emma 
Shell  en  berger,  the  said  land  descended  to  the 
-mLid  Joseph  L.  Bhellenberger  and  Maggie 
Shell  en  berger,  her  children  and  sole  heirs-at- 
law,  subject  to  the  life  estate  of  her  husband, 
Leander  Shell enberger,  during  his  life,  and 
said  I^eander  became  and  was  the  tenant  of 
said  land  by  his  right  of  curtesy,  with  the 
remain(!er  after  his  death  to  the  defendant 
«nd  Maggie  Shell  enberger.    That  on  or  about 


the  27th  day  of  April,  1886,  the  said  Leander 
Shellenberger  willfully,  feloniously,  and  of 
his  deliberate,  premeditated  malice,  did  kill 
and  murder  his  daughter,  Maggie  Shellen- 
berger, and  she  then  and  there  died  intestate 
and  without  issue,  leaving  her  father,  Lean- 
der Shellenberger,  who  murdered  her  for  the 
purpose  of  possessing  himself  of  her  estate 
and  title  in  fee  simple  to  the  land  aforesaid  ; 
and  said  plaincififs  claim  that,  by  and  through 
said  murder,  and  the  death  of  Aaid  Maggie 
Shellenberger,  the  said  Leander  Shellenberger 
became  a  tenant  in  common  of  said  premises 
with  the  survivor,  Joseph  L.  Shellenberger. 
That  on  or  about  the  1st  day  of  May,  1886, 
the  said  Leander  Shellenberger  was  arrested 
and  charged  with  the  murder  of  said  Maggie 
Shellenljererer.  That  the  said  complainants 
herein,  well  knowing  of  the  facts,  and  beinff 
attorneys  at  law,  undertook  the  defense  of 


-fraud,  or  by  oommittinAr  a  fraud  In  such  manner 
that  It  ooDceala  Itself  untl)  such  time  as  the  party 
-oommittiner  the  fraud  could  plead  tbe  statute  of 
HmitatioDS  to  protect  it,  is  to  make  tbe  law.  which 
was  deei^ned  to  prevent  fraud,  tbe  meaos  by  which 
'It  ftB  made  successful  and  secure.** 

Where  a  debtor  promised  to  oonfesi  Judgrment  at 
a  certain  term  of  court,  if  suit  was  not  brousrht,  so 
aa  to  save  expenses,  and  delayed  doinnr  so  until  the 
last  day  of  the  term  when  he  announced  his  inten- 
tion not  to  do  BO,  tbe  court  refused  to  permit  him 
to  take  advantage  of  his  action  to  bring  his  case 
within  the  statute  of  limitations,  saylnR  that  to 
countenance  such  chicanery  as  the  making  and 
Tiolatinff  of  such  an  agrreement  as  this  would  in- 
vite into  the  sacred  precincts  of  a  court  of  justice 
the  arts  of  the  deceitful,  and  furnish  forth  a  well- 
appointed  place  and  secure  mode  of  perpetrating 
frauds.    Newton  v.  Carson,  80  Ky.  809. 

In  Munson  v.  Hollo  well,  26  Tex.  47S,84  Am.  Dec 
■883.  the  court  says  that  it  is  a  general  principle 
that  no  one  would  be  permitted  in  a  court  of  Jus- 
tice to  claim  protection  by  means  of  his  own  fraud, 
•and  holds  that,  in  view  of  the  course  of  decisions 
upon  the  subject.,  enforcing  that  principle  in  case 
-of  fraudulent  concealment  of  a  cause  of  action  is 
not  engrafting  an  additional  exception  to  the 
meaning  of  tbe  statute  of  limitations  which  tbe 
legislature  did  not  think  proper  to  make.  That 
case  was  followed  in  Hudson  v.  Wheeler,  84  Tex. 
Andrews  v.  Bmithwick,  Id.  544;    Orown  ▼. 


Brown,  61  Tex.  46;  Oalhoun  v.  Burton,  64  Tex.  610. 

Tbe  defendant  cannot  take  advantage  of  his  own 
w^rong  to  bar  the  action.  HuRhes  v.  First  Nat. 
Bank  of  Wayneaburg.  110  Pa.  428. 

Wbere  a  former  slave  was  induced  by  the  fraud 
•of  her  former  master,  and  in  ignorance  of  her 
rights,  to  continue  to  labor  for  him  without  pay, 
her  action  for  wages  is  not  barred  by  the  statute 
•of  limitations  prior  to  her  discovery  of  the  fraud. 
Hickam  y.  Hicknm,  46  Mo.  App.  496. 

Fraudulent  concealment  of  the  conversion  of 
bank  notes  will  prevent  tbe  running  of  tbe  statute 
•against  an  action  of  trover.  Arnold  v.  Scott,  2 
lio.  18. 22  Am.  Dec  488. 

Id  Richardson  v.  Jones,  8  Gill  &  J.  168.  22  Am. 

Dec  293,  wbloh  was  a  proceeding  in  equity,  tbe 

oourt  says:   '•Applicant  cannot  expect  to  avail 

himself  of  a  lap^e  of  time  brought  about  by  bis 

•own  improper  conduct** 

The  probate  of  a  will  will  not  be  barred  by  the 
twenty  years*  statute  of  limitations,  in  case  its  ex- 
istence is  fraudulently  concealed.  Deake,  Appel- 
lant, 80  Me.  50. 

Where  the  person,  against  whom  a  cause  of  ac- 
tion exists  in  favor  of  another  by  fraud  or  actual 
'fraud nient  concealment,  prevents  such  other  from 
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obtaining  knowledge  tbereof,  the  statute  of  limi- 
tations will  only  commence  to  run  from  tbe  time 
the  right  of  action  is,  or  by  tbe  exercise  of  reason- 
able diligence  may  bave  l>een,  discovered.  Oarrlei 
v.  Chicago,  R.  I.  &  P.  R.  Co.  6  L.  R.  A.  790, 79  Iowa,  80. 

In  First  Massachusetts  Tump.  Corp.  v.  Field.  8 
Mnrs.  204,  3  Am.  Dec  124,  the  court  says:  **We 
should  violate  a  sound  rule  of  law  if  we  permitted 
defendant  to  avail  himself  of  his  own  fraud  to  bar 
tbe  action  by  tbe  statute  of  limitations. 

In  Sherwood  v.  Sutton,  5  Mason,  li9,  the  refusal 
to  permit  advantage  to  lie  taken  of  tbe  statute  of 
limitations  in  casa  of  the  fraudulent  concealment 
of  tbe  cause  of  action  was  treated  as  an,  exception 
to  the  statute;  but  Justice  Story,  who  delivered  the 
opinion,  recognizes  the  ground  upon  wblch  the 
case  of  First  Massachusetts  Turnp.  Corp.  v.  Field,  8 
Mass.  201, 8  Am.  Dec  124,  was  put,  that  the  court 
would  violate  a  sound  rule  of  law  if  it  permitted 
defendant  to  avail  himself  of  his  own  fraud. 

Fraudulent  concealment  of  the  cause  of  action 
will  prevent  tbe  running  of  the  statute.  Vance  v. 
Mottley,  92Tenn.  310;  Sankey  v.  McElevey,  104  Pa. 
266,  49  Am.  Rep.  576 ;  Booner  Dist.  Twp.  v.  French, 
40  Iowa,  601 ;  Fiudley  v.  Stewart,  46  Iowa,  666; 
Wilder  V.  Secor,  72  Iowa,  161 ;  Cook  v.  Cblcago,  R. 
I.  &  P.  R.  Co.  9  L.  R.  A.  764,  81  Iowa,  661 ;  Lewis  v. 
Denison.22  Wash.  L.  Hep.  191;  Koeenthal  v. Walker, 
111  U.  S.  185.  28  L.  Pd.  395;  Persons  v.  Jones,  12  Ga. 
871.  68  Am.  Dec.  476;  Re  Lands  Allotment  Co.  [1894] 
1  Cb.  616;  C&mpbell  v.  VIning.  28  111.  626;  Cole  v. 
McGLithry,  9  Me.  131;  McKown  v.  Whitmore,  81 
Mo.  448;  Downs  v.  Harris.  75  Ga.  884;  Bradford  v. 
McCormick,  71  Iowa,  129;  Harrisburg  Bank  v. 
Forster.  8  Watts.  12;  Bowman  v.  Sanborn,  18  N.  H. 
2a'i;  Jones  v.  Conoway,  4  Yeates,  109;  Glenn  v. 
Cuttle.  2  Grant,  Gas.  273;  Fleming  v.  Culbert,  46 
Pa.  498;  Wickorsbam  V.  Lee,  83  Pa.  416;  Morgan  v. 
Tener,  83  Pa.  806 ;  Ferris  v.  Henderson,  12  Pa.  49,  61 
Am.  Dec.  680. 

Some  of  tbe  courts,  which  at  first  decided  the 
other  way  subsequently  came  to  recognize  the 
rule. 

Tbus  in  Mississippi  fraudulent  concealment  at 
Qrst  appears  to  be  no  bar.  Dozler  v.  Ellis,  28  Miss. 
730. 

But  the  court  is  not  so  positive  in  Fears  v.  Sykes, 
35  Miss.  6:33. 

And  in  F/lwards  v.  Glbbs,  89  Miss.  166,  it  is  dis- 
tinctly ruled  tbut  fraudulent  concealment  will  bar 
tbe  running  of  tbe  statute. 

So  in  Tennessee  it  was  at  first  held  that  fraudu- 
lent concealment  does  not  make  an  exception  to 
the  statute  of  limitations.  Cocke  v.  McGinnIs,  1 
Mart.  *  Y.  861, 17  Am.  Dec  809. 

But  it  was  subsequently  decided  that  tbe  statute 
will  not  run  in  ease  of  fraud  which  has  been 
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said  Shellenberger,  and,  to  secure  them  for 
their  said  services,  the  said  Leander  Shellen- 
berger  did,  on  or  about  the  third  day  of  May, 
1880,  with  his  wife,  Miranda  Shellenberger, 
duly  convey  to  the  plaintiffs,  by  warranty 
deed,  duly  executed,  their  interest  in  said 
premises,  being  the  estate,  as  claimed  bv  the 
complainants,  for  life  of  Leander  Shellen- 
berger, and  one  undivided  one  half  of  the 
remainder.  That  shortly  thereafter  the  said 
Leander  Bhellenberger '  was  indicted  and 
charged  with  the  murder  of  said  Maggie 
Shellenberger,  and  such  proceedings  were 
had  in  said  cause,  in  the  state  of  Nebraska, 
against  Leander  Shellenberger,  indicted  for 
the  murder  of  his  daughter,  the  said  Maggie 
Shellenberger,  that  at  the  November  term  of 
the  district  court,  sitting  within  and  for  Otoe 
county,  in  the  year  1886,  he  was  convicted 
and  sentenced  for  said  murder,  which  sen- 


tence and  judgment  of  the  court  remain  un- 
reversed  in   said  court     That   afterwards^ 
and  on  or  about  the  28d  day  of  July,  1887,. 
the  said  Leander  Shellenberger  was    .     .     . 
hanged.     And  the  defendant,  herein  answer- 
ing charges  and  avers  the  fact  to  be  that  the- 
said  plaintiffs  in  said  petition,  at  the  time 
they  took  a  conveyance  of  said  premises  fronv 
saia  Leander  Shellenberger  and  wife,  well 
knew  the  facts  that  the  said  Leander  Shellen- 
berger came  to  the  said  lands  by  the  murder 
of  his  child,  Maggie  Shellenber^r,  and  well 
knew  all  the  proceedings  in  said  court  re- 
sulting in  his  conviction,  the  jud^ent,  and 
sentence ;  and  this  defendant,  herein  answer- 
ing, says  that  the  said  Leander  Shellenberger 
could  acquire  no  estate,  interest,  or  right  or 
title  in  and  to  the  lands  in  controversy  bj^ 
and  through  his  act  of  the  murder  of  Maggie 
Shellenberger;  and  this  defendant.  In  further 


fraudulently  concealed.  Shelby  v.  Shelby,  1  Coke, 
(Tenn.)  179,  6  Am.  Dec.  880,  Beeves  v.  Douffberty,  7 
Yerg.  flS,  27  Am.  Deo.  603. 

So  In  Virginia  in  Oallis  v.  Waddy,  8  Munf.  ftU,  it 
was  held  that  a  replication  of  uudisoovered  fraud 
was  not  a  suffloient  defense  to  a  plea  of  tbe  statute 
of  limitations,  but  In  Yanbibber  v.  Belme,  •  W. 
Va.  188,  the  court  speaking  of  Callls  v.  Waddy, 
supra,  says  that  the  court  In  that  case  decided  that 
a  replication  that  tbe  fraud  came  to  plalntiirs 
knowledge  within  the  limitation  period  is  not  good, 
but  that  where  ^^plaintiif  replied  that  tbe  cause  of 
action  was  fraudulently  concealed  from  plaintifT 
until  within  five  years  next  before  action  brought" 
ic  was  flTOOd. 

And  in  Rice:  v.  White,  4  Leigh,  474,  the  opinion 
of  the  JUHticoa  seems  to  be  to  the  effect  that  fraudu- 
lent concealment,  if  properly  pleaded,  would  be  a 
good  defense  to  the  statute  of  limitations. 

While  in  Bagland  v.  Owen,  84  Va.  2S7,  the  plain- 
tiff set  up  fraudulent  oonoealment  of  the  cause  of 
action  in  avoidance  of  a  plea  of  the  statute  of 
limitations,  and  the  court  dismissed  the  case  on 
the  ground  that  the  proof  did  not  sustain  the  repli- 
oation. 

Some  of  tbe  federal  courts  were  inclined  to  r»» 
fuse  to  permit  an  answer  of  concealed  fraud  to 
pervent  the  running  of  the  statute. 

There  is  no  provision  in  tbe  bankruptcy  act  for 
the  case  of  concealment  of  cause  of  action,  and  the 
court  can  make  no  exception  on  that  account. 
Freelander  v.  Holloman,  9  Nat.  Bankr.  Keg.  88L 

In  Andrews  v.  Dole,  11  NaL  Bankr.  Reg.  881,  the 
opinion  of  tbe  court  is  against  engrafting  an  ex- 
•eption  on  the  statute  of  limitations. 

But  those  decisions  have  been  superseded  by 
subsequent  decisions  of  the  United  States  Supreme 
Court  Bailey  v.  Glover.  88  U.  a  21  Wall.  8^8,  SS  L. 
ed.  886;  Bosenthal  v.  Walker,  111  U.  &  186, 28  L.  ed. 


Some  oases  which  are  apparently  adverse  are 
not  so  in  fact. 

In  Smith  v.  Bishop,  9  Yt.  110, 31  Am.  Dec.  807,  tbe 
oourt  refused  to  consider  the  effect  of  fraudulent 
concealment  of  the  cause  of  action  upon  the  run- 
ning of  tbe  statute  of  limitations,  stating  that 
admitting  that  a  fraudulent  concealment  would 
have  the  effect  of  preventing  the  running  of  the 
statute,  still  that  concealment  must  be  of  facts  es- 
sential to  the  action,  which  was^not  shown  in  that 


Mere  silence  is  not  fraudulent  concealment. 
Bates  V.  Preble,  151  U.  &  14B,  88  L.  ed.  100. 

Tbe  federal  courts  will  follow  the  rule  in  the 
state  courts  as  to  the  statute  of  limitations.  And- 
reas V.  Bedflold,  96  U.  S.  225, 86  L.  ed.  168;  United 
States  V.  MaUlard,  4  Ben.  4601. 
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Exceptions  cannot  be  engrafted  on  the  statute 
of  non-claim  against  decedent's  estate.  Yniestna 
V.  Tarleton,  87  Ala.  126. 

In  that  case  the  concealment  was  by  deceased  my 
that  the  actual  defendant  was  not  guilty  of  wioo^ 
within  tbe  rule. 

Effort  on  the  part  of  defendant  to  avoid  servfo*- 
of  process  Is  not  sufficient  to  prevent  tbe  runnlnc 
of  the  statute.   Amy  v.  Watertown,  180  U.  &  8801 
82L.ed.968. 

Fraudulent  oonoealment  of  the  person  of  the- 
debtor  cannot  be  made  an  exception  to  tbe  statute^. 
Chemical  Nat.  Bank  v.  Kissane,  82  Fed.  Rep.  429. 

Defendant's  concealment  of  himself  Is  not  suf- 
floienc  to  take  tbe  case  out  of  the  statute.  Mlller- 
▼.  Lesser,  71  Iowa,  147. 

Hiding  under  an  assumed  name  will  not  prevent^ 
the  running  of  the  statute.  Bngel  v.  Fischer,  109 
N.  T.  400, 66  Am.  Rep.  818. 

Tbe  above  four  cases  wbfle  very  close  to  the  line- 
are  not  strictly  within  tbe  rule  because  In  every- 
one tbe  oonoealment  or  evasion' would  have  been 
unsuccessful  if  plaintiff  had  used  the  remedies  at- 
bis  command. 

Tbere  are,  however,  a  few  oases  directly  opposed 
to  those  cited  supra. 

In  Troup  v.  Smith,  20  Johna.  88,  the  leading  case^ 
holding  the  contrary  doctrine,  tbe  counsel  argae<l 
that  to  permit  def endant«  who  baa  by  bis  own  fraud- 
ulent  concealment  prevented  the  plaintiff  from 
discovering  bis  cause  of  action  to  plead  thestatute- 
in  bar  would  be  repugnant  to  the  dearest  prted- 
ples  of  law  and  equity.  The  oourt  said:  Courts  oT 
equity  are  perfectly  right  in  saying  that  a  party 
cannot  In  good  conscience  avail  blmself  of  tha- 
statute  when  by  bis  own  fraud  be  has  prevented 
tbe  other  party  from  coming  to  a  knowledge  of  hl» 
rights.  But  **I  know  of  no  dispensing  power 
which  courts  of  law  possess  arising  from  any  cau8» 
whatever,  and  It  seems  to  me  that  when  the  legis- 
lature" makes  oertain  exceptions  to  tbe  atatuta- 
^It  would  be  an  assumption  of  legisbitive  author- 
ity to  introduce  any  other  provisions.**  The  court 
then  states  that  tbe  evidence  shows  no  fraudulent 
concealment,  but  that  tbe  decision  is  placed  upon 
tbe  ground  that  the  court  sitting  as  a  court  of  law 
is  bound  by  the  express  provisions  of  the  statute, 
and,  even  if  It  existed,  could  not  notice  the  fraud 
so  as  to  take  tbe  case  out  of  the  statute.  That  ease 
has  been  uniformly  followed  in  subsequent  JXeiw 
York,  cases.  Leonard,  v.  Pitney,  6  Wend.  80;  Al» 
len  V.  Mille,  17  Wend.  8QS;  Humbert  v.  Trtnity 
Church,  24  Wend.  5S7. 

In  Somerset  County  Freeholders  r.  Yeghte,  44 
N.  J.  L.  600,  tbe  court  In  deciding  that  oonoealed 
fraud  was  not  available  to  remove  tbe  bar  of  the 
statute  of  limiuitloias,  says  that  the  plaintiff  has  •• 
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ftDBwering,  flays  that  the  safd  Leander  Bhel- 
lenber/^er  did  willfully,  maliciously,  and  of 
his  premeditated  malice  kill  and  murder  the 
asid  Maggie  Shellenberger,  .  •  •  for  the 
sole  purpose  of  removing  her  from  this  life, 
that  he  might  inherit  the  lands  which  de- 
scended to  her  by  and  through  the  death  of 
her  mother;  and  the  defendfant,  in  further 
answering,  says  that  it  is  contrary  to  the  law 
of  the  land  that  any  should  be  permitted  to 
oome  to  an  estate  or  an  inheritance  by  their 
own  willful  act  of  murder ;  and  the  said  de- 
fendant, further  answering,  says  that  the  said 
Leander  Shell enberger  could  take  no  estate 
from  the  said  Maggie  Shellenberger,  whose 
death  he  had  compassed  and  produced,  and 
that  he  took  no  estate  to  himself,  and  con- 
veyed none  to  the  said  plaintiffs  herein,  and 
the  said  plaintiffs  acquired  no  right,  title, 
or  interest  in  and  to  the  said  estate  by  and 


through  the  death  of  snid  Maggie  Shel* 
lenberger,  caused  by  said  Leander  Shellen- 
berger, as  hereinbefore  alleged.  The  said 
defendant  therefore  prays  that  this  court  will 
order  a  judgment  and  decree  that  the  said 
Leander  Shellenberger  took  no  estate  from- 
the  aaid  Maggie  Shellenberger,  whose  deatb^ 
was  by  him  compassed  and  produced  by  will- 
ful murder,  and  that  the  said  estate  upon  her 
death,  and  her  interest  in  said  estate  upon 
her  death,  caused  by  the  willful  murder  of 
the  said  Leander  Shellenberger,  descended  Uy 
this  defendant,  and  the  said  Leander  Shellen- 
berger took  nothing  by  and  through  his  act 
of  willful  murder  of  his  own  daughter,  and 
for  such  other  and  further  relief  in  the  prem- 
ises as  equity  and  good  conscience  shall  de- 
cree. O.  P.  Mason,  Guardian  ad  Litem  tat 
Joseph  L.  Shellenberger. " 
To  this  answer  plaintiffs  demurred,  on  the- 


complete  remedy  la  equltyt  and  that  the  counsel 
has  DOt  favored  the  ooort  with  any  theory  on 
which  the  contention  that  the  exception  is  avail- 
able at  law  could  be  rested  on  a  locrical  basis.  It 
nowhere  appears,  however,  that  the  question  of 
the  repeal  of  the  common-law  maxim  was  brought 
to  the  attention  of  the  court. 

▲court  of  law  cannot  introduce  an  exception  to 
the  statute  of  Umitations  which  the  ieflrialature  has 
not  authorized.  Fee  v.  J'ee.  10  Ohio,  469,  88  Am. 
Dec.  108:  Miles  v.  Berry,  1  Hill,  IL  »6;  Oarke  v. 
Beeder,  1  Speers,  L.  388;  Simons  v.  IV)x,  12  Rich. 
L.98e:  Haines  v.  Williams,  2619.  C.4S1;  Hamilton  v. 
Bhepperd,  7  N.  G.  11&. 

In  neither  of  the  cases  holding  the  contrary 
doctrine,  however,  does  it  appear  that  the  question 
of  implied  repeal  of  the  oommoo-law  maxim  was 
brought  to  the  attention  of  the  court 

And  the  Kew  York  court  had  held  that  a  defend- 
ant cannot  **retum  into  the  state**  so  as  to  set  the 
statute  running  by  coming  clandesttnely  with  an 
intent  to  defraud  the  creditor  by  setting  the  stat- 
ute in  operation  and  then  departing  again.  Vo  wler 
V.  Hunt  10  Johns.  4BL 

fibilitf  es  agtUfm  foreUfn  corporaUom, 

In  the  case  of  statutes  prohibiting  foreign  cor- 
porations from  doing  business  in  the  state  untU 
the  performance  of  certain  conditions  precedent, 
the  great  weight  of  authority  is  to  the  effect  that 
the  corporation  itself  will  not  be  permitted  to  set  up 
the  fact  that  it  never  complied  with  the  require- 
ments for  the  purpose  of  defeating  recovery  upon 
contracts  which  it  has  entered  into.  Such  Is  the 
mle  with  reference  to  insurance  companies  when 
sued  on  polices.  Pbenix  Ins.  Go.  v.  Pennsylvania 
Go.  (Ind.)  SO  L.  B.  A.  40^  note.  And  it  has  also 
been  held  to  be  true  with  regard  to  corporations 
generally.  See  note  to  Edison  General  Electric 
Go.  V.  Canadian  Paotflc  Nav.  Go.  (Wash.)  2A  L.  B.  A. 
8EL  There  is  some  distinction  to  be  nuide  in  cases 
upon  this  subject,  as  some  of  the  courts  hold  that 
the  contracts  are  not  void  when  made  by  such 
companies,  but  merely  not  ennforolble  by  them 
nntil  they  comply  with  the  statute,  but  the  courts 
which  hold  the  oontraots  void,  so  far  as  suits  by 
the  corporation  are  concerned,  refuse  to  permit  the 
corporation  to  take  advantage  of  the  illegality. 

In  Berry  v.  Knights  Templars  ft  Masons  Life 
Indemnity  Co.,  4A  Fed.  Bep.  480,  an  insurance  com- 
yany  which  had  not  compiled  with  the  law  of  the 
slate  where  it  attempted  to  do  business,  set  up 
sooh  failure  as  a  defense  to  a  suit  on  a  policy,  but 
the  court  held  that  the  defense  was  not  good,  on 
the  ground  that  It  aoold  reap  no  advantage  from 
its  own  wrong. 
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Statute  eompeUing  raUroad  company  to  carry  hoo- 

gaoefree, 
A  statute  provided  that  every  passenger  on  a- 
railway  train  should  be  entitled  to  carry  a  certain 
amount  of  Inggage  free.  The  railway  company 
advertised  an  excursion  at  reduced  fare  if  the  pas* 
sengers  carried  no  baggage.  Plaintiff  purchased 
an  excursion  ticket,  and  then  placed  bagage  on 
board,  and  the  company  daimed  the  right  to  toll 
for  carrying  it.  Plaintiff  insisted  on  the  right  to 
free  carriage  under  the  statute,  but  the  court  held 
that  he  was  not  entitled  to  it.  Willee,  J.,  placed 
his  ruling  upon  the  ground  that  no  one  would  b» 
allowed  to  take  advantage  of  his  own  wrong,  and 
that  getting  the  baggage  on  board  while  having 
only  an  excursion  ticket  was  a  fraud  on  the  com* 
pany.  Bumsey  v.  North  Eastern  B.  Co.  U  C.  B. 
N.S.  641,82  L.  J.  a  P.244, 10  Jur.  N.  8. 206, 8L. T.N» 
&  800,  U  Week.  Bep.  Oil. 

Statute  aooiding  auction  acdee  when  duty  unpaid, 
A  purchaser  cannot  rescind  his  own  contract  at 
an  auction  on  the  ground  that  he  has  refused  to 
pay  the  auction  duty  pursuant  to  the  condition  of 
sale,  notwithstanding  the  statute  provides  that  in 
case  of  such  refusal  the  bidding  shall  be  null  and 
void  to  all  intents  and  purposes,  lialins  v.  Free-^ 
man,  4  Bing.  N.  C.  866. 

SCatute  of  fraudB» 

The  oases  are  so  numerous  wliich  have  held  that 
fraud  is  not  within  the  statute  of  frauds  that  no- 
attempt  wiU  be  made  here  to  examine  those  upon 
the  general  subject  further  than  to  show  the  gen- 
erality of  the  expressions.  But  there  is  one  branch 
of  that  subject  which  is  peculiarly  in  point.  When- 
ever a  coDtract  is  not  put  in  writing  because  of  the* 
fraud  or  influence  of  one  of  the  parties  he  is  not 
permitted  to  reap  an  advantage  because  of  that 
fact 

As  examples  of  the  sweeping  langruage  In  which 
courts  have  expressed  themselves  upon  the  ques- 
tion of  usiDg  the  statute  of  frauds  to  protect 
fraud  the  following  may  be  quoted; 

Yiner  stetes  (6  Abr.  523,  pi.  40)  that  where  the 
statute  of  frauds  has  been  used  to  cover  a  fraud 
the  court  has  always  relieved. 

The  statute  of  frauds  cannot  be  set  up  as  a  pro- 
tection to  fraud.    fiUnard  v.  Hiers,  8  Bich,  Eq.  4:23, 

65  Am.  Dec.  848. 

The  statute  of  frauds  cannot  be  usoda^  a  cover 
to  protect  the  perpetration  of  fraud.  Teague  v. 
Fowler,  68  Ind.  680;  Lincoln  v.  Wright,  4  DeQ.  * 
J.  18,  5Jur.N.S.1142. 

Fraud  is  not  within  the  statute  of  frauds.  Bogers- 
V.  Bogera,  87  Mo.  257;  Green  v.  Green,  84  Kan.  74Q» 

66  Am.  Bep.  268. 

The  statute  of  frauds  cannot  be  used  as  an  i&- 
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Unround  that  it  "did  not  state  the  facts  suffi- 
•ciently  to  constitute  a  defense  to  the  said 
plaintiffs'  cause  of  action."  This  demurrer 
'Was  sustained,  and,  the  defendant  having 
elected  to  stand  on  his  answer,  judgment  was 
Tendered  for  such  relief  as  was  prayed  in 
plaintiffs'  petition,  and  appointing  referees 
to  make  partition  accordingly.  These  ref- 
•erees  reported  that  partition  could  not  be  ad- 
vantageously made  of  the  property  in  kind, 
whereupon  it  was  ordered  sold,  and  that  the 
proceeds  of  the  sale  should  be  divided  be- 
tween the  parties  plaintiff  of  one  part,  and 
the  defendant  of  the  other  part.  The  defend- 
■ant  Joseph  L.  Shell enberger,  by  his  guardian 
-ad  litem,  as  plaintiff  in  error,  then  brought 
the  case  to  this  court  for  a  review  of  the  rul- 
ing on  the  aforesaid  demurrer  and  the  judg- 
ment which  logically  followed  It.  In  the 
Answer  it  was  alleged,  as  will  be  noticed  by 


reference  to  the  quotation  just  made,  thai 
plaintiffs,  well  knowing  the  facts,  and  to  se* 
cure  pavment  of  their  fees  as  attorneys  at  law 
in  the  defense  of  said  Leander  Shellenberger, 
received  the  conveyance  by  virtue  of  which 
they  claim  to  be  vested  with  the  title  to  one 
half  of  the  property  in  question.  This  aver- 
ment, admitted  as  it  is  by  the  demurrer,  does 
away  with  the  argument  attempted  as  re- 
specting  the  rights  of  bona  fide  purchasers. 
Under  the  circumstances  char^red,  and  ad- 
mitted to  be  true,  for  the  purposes  of  the  de- 
murrer, the  defendants  in  error  are  vested 
with  no  higher  or  better  rights  than  could 
be  asserted  by  Leander  Shellenberger  in  his 
own  behalf.  The  naked  question  presented 
is  whether  or  not  the  murder  of  an  intestate 
by  one  to  whom  ordinarily,  as  heir,  the  prop- 
erty would  have  descended,  formed  an  excep- 
tion to  the  statutory  rules  of  inheritance. 


«trument  for  fraud.  Barnard  v.  FLinn,  Bind.  204; 
Leahey  v.  Leabey,  U  Mo.  App.  418. 

In  oases  of  fraud  equity  should  relieve  even 
against  tbe  words  of  the  statute.  Montaoute  v. 
Hazwell«  1  P.  Wms.  618, 1  Stranere,  236;  MazweU  v. 
Hountaoute,  Free,  in  C3i.626. 

The  statute  of  frauds  was  never  intended  to  pre- 
vent a  court  of  equity  from  givincrrelief  in  a  case 
of  plain,  clear,  and  deliberate  fraud.  Haigh  v. 
Kaye,L.R.7Gh.460.41  L.  J.  Ch.  667,  26  L.T.N.8. 
«75,  20  Week.  Rep.  697. 

Tbe  statute  of  frauds  was  never  desffrned  to  aid 
a  person  in  the  perpetration  of  fraud.  Turner  v. 
Johnson,  85  Mo.  4SSL 

a.  Bule  of  oonstruotioo. 

It  may  be  neoeasary  to  consider  one  statute  on 
any  subject  as  part  of  the  whole  law,  statute  and 
eommon,  on  that  subject,  as  it  is  necessary  to  oon- 
aider  one  section  or  word  of  the  statute  a  part  of 
that  statute.  The  statute  of  frauds  severed  from 
all  other  laws,  written  and  unwritten,  and  taken  in 
Its  literal  sense,  would  leave  the  people  remediless 
In  a  great  number  of  cases  of  fraud  for  which 
ample  remedies  are  provided  by  the  statute  of 
•equity  Jurisdiction.  Hitchlns  v.  Pettinglll,  68  N. 
H.886. 

There  can  be  no  relief  if  the  statute  has  positively 
«aid  so.  On  the  other  hand.  If  that  is  not  expressly 
declared,  or  the  relief  clearly  excluded  by  tbe 
policy  of  the  act,  the  equitable  Jurisdiction  upon 
fraud  exists.  The  court  has  interfered  against  a 
party  meaning  to  make  it  an  instrument  of  fraud, 
and  eaid  he  should  not  take  advantage  of  his  own 
fraud,  even  though  the  statute  declared  that  in 
-case  these  circumstances  do  not  exist  the  agree- 
ment should  be  absolutely  void.  Mestaer  ▼•  Gilles- 
pie, 11  Ves.  Jr.  627. 

b.  Prevention  of  reduction  to  writing. 

If  the  execution  of  the  writing  to  'prevented  by 
-the  unfair  practices  of  one  of  tbe  parties  he  cannot 
Insist  that  It  to  not  in  writing  as  a  defense  to  an  ao- 
idon  on  it.    Lester  v.  Foxcrof  t,  Colles,  P.  G.  108. 

In  Whitchurch  v.  Bevis,  2  Bro.  Ch.  664,  the  lord 
chancellor  said  that  he  agreed  that  if  one  inter- 
poses tbe  medium  of  fraud  by  which  an  agre^ 
ment  to  prevented  from  being  put  into  writing,  the 
■cause  to  taken  out  of  the  statute  of  frauds. 

Where  a  marriage  agreement  was  fraudulently 
cecovered  from  tbe  beneficiary  to  whom  It  had 
t)een  delivered  and  while  out  of  hto  possession  the 
marriage  was  consummated,  it  was  re-establtohed 
because  of  the  fraud.  Mallet  v.  Halfpenny,  1  Bq. 
Oas.  Abr.  20.  pi.  6, 2  Vem.  878.  And  in  Bowdes  v. 
Amhurst,  Prec  in  Cb.  404,  that  case  to  referred  to 
and  the  oourt  states  that  It  was  instated  by  defend- 
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ant  that  the  master  of  the  roUs  should  observe  the 
statute,  and  he  said:    ''I  do,  I  do.** 

Fraudulent  omission  to  sign  the  marriage  set- 
tlement to  ground  for  relief.  Dundas  v.  Dutens,  1 
Ves.  Jr.  196. 

Whenever  a  case  to  infected  with  fraudL  the  oourt 
will  not  suffer  the  statute  to  protect  it  so  that  any 
one  should  run  away  with  a  benefit  not  Intended. 
Beech  y.  KennegaL.  1  Yes.  Sr.  128, 1  Wils.  227. 

Equity  will  not  permit  the  statute  of  frauds  to 
be  set  up  as  a  defense  by  a  party  infected  wlUi 
fraud.   Arnold  v.  Oord,  16  Ind.  177. 

An  acknowledged  exception  to  the  statate  to 
where  the  agreement  to  Intended  to  be  reduced  to 
writing  but  to  prevented  by  the  fraud  of  one  of 
the  parties.  FInucane  v.  Kearney,  1  Freem.  Cb. 
(Mto<i.)65. 

Although  in  another  Mississippi  case.  Box  T. 
Stanford,  18  Smedes  &  M.  08. 61  Am.  Dec  142,  the 
oourt  refused  to  interfere  in  case  of  the  fraudulent 
evasion  of  an  agreement  to  put  the  contract  In 
writing  on  the  ground  that  it  oould  engraft  no  ex* 
oeption  on  the  statute. 

But  in  the  latter  case  there  was  nothing  to  stiow 
that  refusing  to  carry  out  the  agreement  would 
amount  to  a  fraud,  and  there  are  many  cases  which 
hold  that  mere  refusal  to  comply  with  an  agree- 
ment to  put  a  contract  in  writing  to  not  firaud. 

o.  Fraudulent  omission  of  part  of  the  agreement. 

Some  of  tbe  cases  bold  that  fraudulent  omisBion 
of  part  of  the  contract  will  authorize  relief. 

Wbere  the  deed  to  fraudulently  made  so  as  to 
omit  a  portion  of  the  land  bargained  for«  relief 
may  be  granted.  McDonald  v.  Yungbluth,  40  Fad. 
Bep.  886. 

One  who  puts  the  contract  In  writing  and  fraud- 
ulently leaves  out  a  part  of  the  agreement  will 
not  be  permitted  to  benefit  by  the  omissloii. 
Jojmes  V.  Statham,  8  Atk.  888. 

A  decree  may  be  made  compelling  the  induskm 
In  a  deed  of  land  which  has  been  fraudulently 
omitted  therefrom.  Beardaley  v.  Duntley,  88  N« 
Y.  680. 

A  deed  may  be  reformed  fOr  fraud.  Worley  t. 
Tuggle,  4  Bush,  188;  Murray  v.  Dake,  48  GaL  648. 

The  authorities  do  not  all  sustain  the  rule  as 
broadly  as  the  above  oases.  But  none  of  the  oases 
refuse  to  apply  the  maxim  when  it  becomes  ap» 
idioable. 

The  difference  of  opinion  upon  thto  question  goes 
no  further  than  that  some  of  tbe  oourts  iosfet  that 
to  entitle  the  defrauded  person  to  reUet  there 
must  be  some  evidence  that  he  has  changed  hto 
possession  in  consequenoe  of  the  fraud.  Glass  t. 
Hulbert,  102  Mass.  24,8Am.  Bep.  418.  Butthtodoes 
not  at  all  deny  the  proposition  that  the  statut* 
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The  opinion  heielnbefore  filed  affirmed  this 
propoBition.  Its  oorrectness  will  now  reoeire 
"Consideration. 

Section  80,  chap.  23,  Comp.  Stat.,  provides 
that  **  when  any  person  shall  die  seised  of  any 
lands,  tenements,  or  hereditaments,  or  of  any 
rights  thereto,  or  entitled  to  any  interest 
therein  in  fee  simple  or  for  the  life  of  an- 
other, not  having  lawfully  devised  the  same, 
they  shall  descend  subject  to  his  debts  in 
the  manner  following:  .  .  .  Second.  If 
he  shall  have  no  issue  his  estate  shall  de- 
«cend  to  his  widow  during  her  natural  life- 
time, and  after  her  decease,  to  his  father; 
4ind  if  he  shall  have  no  issue,  nor  widow, 
his  estate  shall  descend  to  his  father. ''  This 
statute  has  regulated  the  descent  of  real  prop- 
erty in  this  state  at  least  since  1866,  for  it  is 
found  in  the  Revised  Statutes  of  that  date. 
In  the  former  opinion,  Cobb,    Oh,  «/.,  said: 


"The  principle  of  these  cases  [Mutual  L.  Ins. 
Co.  of  New  Torkr.  Armstrong,  117  U.  8.  5^9, 
29  L.  ed.  1000.  and  Riggs  v.  Palmer,  116  N. 
Y.  506,  6  L.  R.  A.  8401,  especially  that  of 
Riggs  v.  Palmer,  is  applicable  to  the  case  at 
bar;  their  analogies  are  immediate  and  cer- 
tain."  As  these  two  cases  seem  to  have 
specially  influenced  the  court  in  arriving  at 
its  former  conclusion,  a  brief  consideration 
and  analysis  of  them  will  not  be  foreign  to 
our  purpose.  Mutual  L.  Ins,  Co,  of  New 
York  V.  Armstrong  was  an  actibn  brought  by 
the  administratrix  of  the  estate  of  John  M. 
Armstrong,  deceased,  upon  a  life  insurance 
policy  issued  to  said  intestate.  This  policy 
was  what  is  known  as  an  endowment  policy  ; 
that  is,  a  policy  payable  to  the  assured  if  he 
live  a  designated  time,  but  to  some  other 
person  named  if  the  assured  should  die  be- 
fore the  expiration  of  that  time.     It  was  pay- 


•caonot  be  used  to  enable  one  to  take  advanta^  of 
his  own  wronir* 

d.  Fieventlnflr  a  wUL 

It  bas  been  anlformly  held  that  one  who  by 
promises  prevents  tbe  making  of  a  will  will  not  be 
permitted  to  take  advantage  of  the  omissioD. 

In  this  connection  attention  is  called  to  the  en- 
forcement b}  equity  of  tniBts  tx  malefido^  not  wit  h- 
ctandinff  the  statute.  Upon  this  subject  see  the 
authorities  collected  In  tbe  note  to  Brown  v.  Doane 
40a.)UL.Ii.A.88L 

Where  a  dyin  g  man  was  prevented  from  repub- 
Jishing  his  will  by  reason  of  the  fraud  and  violence 
of  the  heir-at-law,  the  heir  was  not  permitted  to 
defeat  a  bill  for  the  establishment  of  tbe  will  by 
etatinif  that  the  will  was  not  republished  as  re- 
-quired  by  the  statute.  Dixon  v.  Olmtus,  1  Cox,  Eq. 
414. 

In  a  case  where  one  to  whom  a  dying  person  gave 
property  upon  the  other^s  promise  to  do  certain 
IhlDgs  with  certain  other  property,  and  tbe  one 
making  the  promise  refused  to  perform  it  but  filed 
«  bill  to  get  possession  of  the  property  given  him, 
the  court  said:  The  defense  may  be  said  to  be  one 
arising  from  tbe  fraud  and  imposition  of  the  plain- 
tiif  and  has  nothing  in  the  world  to  do  with  the 
«tatutc  of  frauds  and  perjuries.  Walker  v.  Walker, 
2Atk.98. 

A  son  procured  bis  mother  to  prevail  upon  his 
lather  to  revoke  his  wiU  which  made  tbe  mother 
-executrix,  and  execute  another  making  the  son 
executor,  upon  the  promise  that  he  would  hold  in 
trust  for  the  mother.  Tbe  court,  notwithstanding 
the  statute  of  frauds,  decreed  a  trust  in  favor  of 
-the  mother.    Thynn  v.  Thynn,  1  Vem.  206. 

A  promise  to  prevent  the  making  of  a  will,  wlii 
be  enforced.  Bellack  v.  Harris,  5  Yin.  Abr.  81,  p. 
42L  8  Bq.  Gas.  Abr.  Gas.  11,  p.  4A;  Oldham  v.  Lltch- 
Held,  t  Vern.  606, 2  Freem.  284. 

There  is  a  case  In  Ohio  in  which  much  of  the  rea- 
eoning  is  opposed  to  the  principle  underlying  the 
Authorities  dted  above. 

In  Kent  v.  Hahaffey,  10  Ohio  St  104,  a  blind  tes- 
tator called  for  his  will  which  was  brought  to  htm 
'by  the  beneficiary.  Instmotlons  were  iirtven  for 
Its  destruction  and  the  benefldary  pretending  to 
eomply  with  them  fraudulently  substituted  for  the 
wni  a  paper  which  be  threw  Into  the  fire  and  mis- 
led tbe  testator  Into  the  belief  that  the  wlU  was 
•destroyed.  The  court  In  accord  with  a  class  of 
eases  to  that  effect,  held  that  the  will  could  not  be 
eonsldered  as  having  been  destroyed,  and  then 
held  that  the  beneficiary  guilty  of  the  fraud  could 
not  be  held  to  be  a  trustee  for  the  heii»-at-law« 
There  is  some  dlscuasion  as  to  tbe  effect  of  the 
^lenefidary^  fraud,  but  the  question  does  not  seem 
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to  have  been  squarely  presented  or  discussed  as  to 
whether  or  not  the  beneficiary  could  not  have  been 
prevented  from  taking  any  benefit  under  the  will, 
and  the  will  have  been  left  to  stand  as  though  the 
beneficiary  had  died  prior  to  the  death  of  the  tes- 
tator. 

e.  The  rule  at  law. 

Before  tbe  passage  of  the  statute  of  frauds  of 
course  there  was  nothing  to  prevent  the  enforce- 
ment of  a  parol  promise  at  law. 

In  Rockwood's  Gase.  Gro.  E11&  164.  and  Button  v. 
Pool,  1  Vent.  818,  assumpsit  was  held  to  lie  in  case 
one  who  had  promised  a  dying  person  to  pay  cer- 
tain annuities  refused  to  do  so. 

After  the  passage  of  that  act  relief  against  fraud 
seems  to  have  been  uniformly  afforded  but  appli- 
cation for  it  has  usually  been  had  to  equity.  Un- 
der the  modern  procedure  it  would  seem  that  the 
relief  might  be  granted  in  any  case  if  the  plead- 
ings were  in  proper  form.  However,  in  some  ac- 
tions at  law  the  fraud  has  been  made  a  ground  for 
relief. 

In  Flagler  v.  PlelSB,  8  Bawle,  84S,  parol  evidence 
was  admitted  in  support  of  an  action  of  ejectment 
to  recover  land  which  was  fraudulently  omitted 
from  the  deed,  and  of  which  the  grantor  had  sub- 
sequently taken  possession. 

Where  the  title  to  certain  lands  was  procured  by 
fraud  an  action  of  assumpsit  was  sustained  to  re- 
cover the  purchase  price.  Ayeis  v.  Sllfer,  89  Ind. 
433. 

In  an  action  of  ejectment  to  recover  possession 
of  land  in  the  possession  of  a  woman  to  whom  her 
husband  had  promised  to  convey  It  In  con{4deration 
of  the  marriage,  by  his  son  to  whom  the  father  bad 
oonveyed  it  in  fraud  of  the  rights  of  the  wife,  the 
oourt  held  that  the  wife  should  be  permitted  to 
succeed  on  her  cross- com  plaint  to  have  tbe  prop- 
erty conveyed  to  her  on  the  ground  that  where  a 
fraudulent  contrivance  Induces  an  Irretrievable 
change  of  possession,  equity  will  enforce  the  agre^ 
ment   Peek  v.  Peek,  1 L^  R.  A.  186, 77  GaL  106. 

Statute  providino  for  diedharoe  in  banfaruptey. 

In  a  case  where  a  debtor  changed  his  name  and 
then  procured  a  discharge  in  bankruptcy  without 
the  knowledge  of  bis  creditor,  who,  after  discov- 
ering the  fraud,  brought  an  action  to  reach  prop- 
erty which  was  alleged  to  have  been  fraudulently 
conveyed  to  tbe  debtor^  wife,  and  the  defendants 
pleaded  the  discharge,  tbe  court  said:  **It  cer- 
tainly could  not  have  been  the  Intention  of  the 
brankruptcy  act  that  whatever  fraud  or  artifice 
the  bankrupt  might  resort  to  for  the  purpose  of 
keeping  knowledge  of  the  proceedings  from  a  par- 
ticular creditor,  or  preventing  him  from  opposing- 
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able  (subject  to  certain  conditions)  to  the 
assured,  or  his  assigns,  on  December  8,  1897, 
or,  if  he  should  die  before  that  time,  to  his 
legal  representatives.  Within  six  weeks 
after  the  issue  of  the  policy  the  assured  was 
murdered,  and  suspicion  fell  upon  one  Hun- 
ter, who  held  an  assignment  of  the  aforesaid 
policy,  and  who  had  been  very  officious  in 
procuring  it  to  be  ispued  to  Armstrong. 
Upon  a  trial  duly  had.  Hunter  was  convicted 
of  the  aforesaid  murder,  and  was  accordingly 
banged.  The  company  set  up  several  de- 
fenses to  the  action,  one  of  which  was  that 
the  policy  was  obtained  by  Hunter  with  the 
Intent  to  cheat  and  defraud  the  company  by 
Cfimpassing  the  death  of  the  assured  by  felo- 
nious means,  and  collecting  the  amount  of 
the  insurance,— a  design  which  he  attempted 
to  carry  out  by  causing  the  death  of  the  as- 
sured. Jfr.  JuBtiee  Field,  in  delivering  the 
opinion  of  the  court,  discussed  the  right  of 
the  company  to  show  that  Hunter  had  in  like 


manner  procured  to  be  issued  other  poHcie» 
of  insurance  in  the  same  manner  as  he  had 
procured  the  issue  of  the  policy  upon  whicl^ 
a  recovery  was  sought.    No  other  discussion, 
except,  incidentally,  of  the  assignability  of 
the  policv,  is  to  be  found  in  the  opinion  of 
JuMics  Field,  though  in  closing  it  he  said : 
"But  independently   of  any   proof  of  the- 
motives  of  Hunter  in  obtaining  the  policy, 
and  even  assuming  that  they  were  just  and 
proper,  he  forfeited  all  rights  under  it  when, 
to  secure  its  immediate  payment,  he  mur- 
dered the  assured.    It  would  be  a  reproacb 
to  the  Jurisprudence  of  the  country  if  one- 
could  recover  insurance  money  payable  o» 
the  death  of  the  party  whose  life  he  had  fe- 
loniously taken ;  as  well  might  he  recover 
insurance  money  on  a  building  which  he  had 
willfully  fired.*^    No  representative  of  Hun- 
ter was  a  party  to  the  suit,  and  the  laneuage- 
q noted  was,  therefore,  in  so  far  as  it  referred 
to  the  rights  of  Hunter,  mere  Mter  dieium. 


thenu  the  discharge  sbouJd  nevertheless  he  valid 
as  to  suoh  creditor.**  It  was  argued  that  because 
the  case  was  not  provided  tor  by  the  provisions  of 
the  bankrupt  act  no  redress  could  be  had,  but  the 
court  said  the  more  rational  construction  of  the 
act  is  that  the  particular  matters  provided  for  by 
the  act,  and  which  go  to  annul  the  dlsobargefn  toto, 
should  be  litigated  in.  the  United  States  courts,  and 
that  the  principles  which  prevailed  before  the  pas- 
sage of  the  act  giving  creditors  protection  in  the 
courts  in  which  the  protection  was  claimed,  agalost 
a  discharge  which  the  defendant  ought  not  in  law 
or  morals  to  be  permitted  to  set  up  against  their 
particular  claim,  are  not  abrogated  so  long  as  their 
enforcement  by  the  state  courts  does  not  ioterfere 
with  the  Jurisdiction  which  has  been  specially  re- 
served over  certain  classes  of  frauds;  nor  with  the 
power  of  those  courts  to  adjudge  a  discbarge  void 
as  to  all  creditors.  PoUlon  v.  Lawrence,  77  N.  T. 
SOS. 

A  discharge  in  bankruptcy  obtained  in  proceed- 
ings of  which  a  creditor  was  fraudulently  deprived 
of  notice,  is  not  binding  upon  him.  Batohelder  v. 
Low,  48  Yi  6a2, 5  Am.  Bep.  811. 

Statutes  impo9ino  lidbUitu  for  negligenoe* 

Most  of  the  cases  in  which  liability  is  imposed  for 
neglect  of  some  imposed  duty  have  turned  more 
npoo  the  particular  language  of  the  statute  than 
upon  the  general  principle.  But  as  soon  as  the  al- 
leged contributory  negligence  approached  nearly 
to  positive  wrong  on  tbe  part  of  defendant  the 
court  speedily  refused  to  permit  plaintiff  to  obtain 
any  advantage  or  if  the  language  of  the  statute 
was  thought  to  prevent  suoh  ruling  the  statute  was 
held  void  as  in  the  case  of  statutes  imposing  abso- 
lute liability  for  stock  killed.  See  note  to  Matthews 
▼.  St.  Louis  &  8.  F.  fi.  Go.  ante^  16L 

In  Eroy  v.  Chicago.  R.  L  &  P.  B.  Ck),  8S  Iowa,  800, 
the  court  in  discussing  the  eflteot  of  a  statute  mak- 
ing railroad  companies  liable  for  injuries  caused  by 
Its  servants  said:  "It  is  scarcely  necessary  to  allude 
to  the  elemental  doctrine  that  one  cannot  recover 
for  an  injury  which  is  the  proximate  result  of  his 
ewn  failure  to  exercise  ordinary  care,**  and  held 
that  because  of  that  doctrine  there  could  be  no  re* 
oovery  in  that  case  although  plaintiff  was  within 
the  language  of  the  statute. 

An  agent  of  a  coal  miner  whose  duty  Is  to  see 
that  the  provisions  of  a  statute  as  to  placing  safety 
ciitcbes  on  machinery  are  complied  with,  which 
statute  makes  tbe  company  liable  for  injuries 
caused  by  absence  of  sucb  catches  cannot  recover 
damages  against  the  company  for  injuries  caused 
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I  to  himself  by  reason  of  the  absence  of  such  catohes* 
Beaucoup  Ck>al  Go.  v.  Oooper,  Vi  UL  App.  878L 

Tbe  provisions  of  the  code  th&t  a  raOroad  corn* 
pany  shall  k>e  liable  for  all  damages  sustained  by 
any  person  and  caused  by  tbe  looomotive  of  the 
company,  when  a  bell  is  not  sounded  or  a  whistle- 
blown  as  directed  by  the  statute,  does  not  ahrogate- 
the  doctrine  of  contributory  negligence.  Meeks  v» 
Southern  Pac.  R.  Co.  58  Cal.  604. 

In  McKelvy  v.  Burlington,  a  R.  ft  N.  B.  Co.«  84^ 
Iowa,  466,  tbe  court  says:  "Under  a  statute  requir- 
ing a  railroad  company  to  do  certain  things,  and 
providing  that  if  injury  cccurs  by  reason  of  fail- 
ure to  do  them  tbe  company  shall  be  liable,  ao<a 
that  proof  of  such  failure  shall  be  sufficient  to  warw- 
rant  a  recovery,  there  surely  can  be  no  recovery 
if  a  person  Intentionally  drove  off  from  a  bank 
which  tbe  statute  required  the  company  to  protects 
and  was  killed.** 

It  is  not  the  intention  of  a  statute  making  min- 
ing companies  liable  for  Injuries  resulting  troa^ 
their  failure  to  take  certain  precautions  to  avoid 
injuries,  nor  the  policy  of  tbe  law,  to  exempt  any 
one  from  the  direct  and  immediate  consequences- 
of  his  own  carelessness.  Splva  v.  Osage  Coal  & 
Min.  Co.  88  Mo.  68. 

A  statute  making  the  owner  of  a  threshing  ma- 
chine liable  for  injuries  caused  by  failure  to  have- 
certain  parts  of  tbe  machinery  boxed,  does  not 
prevent  tbe  defense  of  contributory  negligence. 
Beynolds  v.  Hlndman,  82  Iowa,  146. 

A  statute  making  a  railroad  company  liable  for 
Injuries  caused  by  its  negligence  does  not  preclude 
the  defense  of  contributory  negligence.  Whittier 
V.  Chicago,  M.  ft  St.  P.  B.  Co.  84  Minn.  804. 

Contributory  negligence  is  a  defense  to  an  action 
for  injuries  occurring,  where  tbe  railroad  company 
has  not  maintained  a  statutory  fence.  Curry  v. 
Chicago  &  N.  W.  R.  Co.  48  Wis.  666. 

A  statute  making  railroad  companies  Uablo  for 
injuries  resulting  from  their  failure  to  give  adgnale 
at  street  crossings  does  not  prevent  tbe  d^ense  of 
contributory  negligence.  Pennsylvania  Co.  v. 
Batbgeb.  82  Ohio  St.  66. 

A  statute  making  a  railroad  comiMUiy  liable  for 
injuries  caused  by  falling  to  give  signals  upon  ap- 
proaching a  street  crossing  does  not  apply,  if  there- 
was  contributory  negligence  on  the  part  of  the  in- 
jured person.  Horn  v.  Baltimore  ft  O.  B.  Co.  64- 
Fed.  Rep.  801. 

In  some  of  the  cases  tbe  language  of  the  statute- 
Is  held  to  preclude  the  defense  of  contributory 
negligence. 

The  Tennessee  statute  making  railroad  oom- 
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It  may  be  that  oar  statement,  that  the  Ian- 
guace  above  quoted  was  the  only  language 
which  bore  on  the  proposition  which  we  have 
under  consideration,  should  in  a  slight  de- 
gree be  qualified.  That  it  may  be  literally 
^zact,  a  Quotation  will  be  made  of  expres- 
sions used  argumentativelv  by  Justice  Field 
in  his  discussioi^  of  the  admissibility  of  the 
evidence  of  the  contemporaneous  conduct  of 
Hunter,  to  which  reference  has  heretofore 
heen  made.  He  said :  "  The  assignment  con- 
Teying  to  Hunter  the  whole  interest  of  the 
assured,  his  representative,  alone,  would 
have  a  valid  claim  under  it,  if  the  policy 
were  not  void  in  its  inception.  Proof  there 
fore,  that  he  caused  the  death  of  the  assured 
by  jfelonious  means  must  necessarily  have 
defeated  a  recovery,  and  the  court  erred  in 
refusing  to  admit  testimony  tending  to  prove 
that  such  was  the  fact."*    The  language  of 


Justice  Field  first  above  quoted,  standing 
alone,  is  inapplicable  to  the  facts  stated  in 
his  opinion.  From  the  statement  of  the  case 
which  he  was  discussing,  considered  in  con- 
nection with  the  quotation  from  his  opinion 
last  made,  it  is  evident  that  both  his  quota- 
tions had  reference  to  the  admissibility  of 
proffered  evidence  of  like  contemporai^us 
conduct  of  Hunter.  From  his  opinion,  as  an 
entirety,  it  is  evident  that  proof  of  this  con- 
duct was  deemed  admissible  because  of  the 
relationship  of  Hunter  to  the  policy,  inde- 
pendently of  the  assignment  thereof  to  him. 
If,  as  it  was  claimed,  the  evidence  showed 
that  Hunter  acted  as  the  agent  of  the  as^red, 
or  in  the  interest  of  the  assured,  in  obtain- 
ing the  issue  of  the  policy  in  question,  his 
own  fraudulent  conduct  was  ritrntfully  con- 
sidered in  determining  the  validity  of  such 
policy  as  forming  a  basis  for  a  recovery,  no 


panles  liable  for  damages  done  by  failure  to  ob- 
serve statutory  precautions  to  avoid  Injury  is  held 
to  be  penaif  and  to  exclude  the  question  of  con- 
trlbatory  nefrllKence,  on  the  ground  that  It  ex- 
preaaly  states  when  the  liability  shall  exist  and 
when  it  shall  not.  Chesapeake,  O.  A  &  W.  B.  Cos.  v. 
Foster.  88  Teon.  071;  Nashville  &  C.  R.  Oo.  v.  Smith, 
«  Helsk.  174;  Hill  v.  Louisville  ft  H.  R.  Go.  9  Heisk. 
488;  Chattanooga  B.  Co.  v.  Walker,  11  Helsk.  888; 
Nashvllie  &  C.  R.  Ca  v.  Nowlin,  1  Lea.  GSS;  Nash. 
viUe  ft  a  R.  Co.  V.  Smith,  9  Lea,  474;  Patton  v.  Bast 
Tennessee, V.  ft  G.  R.  Co.l2  L.  R.  A.  184, 8D  Tenn.  870; 
Knoxville,  a  G.  ft  L.  R.  Co. v.  Aouff,  90  Tenn.  SB,  al- 
though the  negligence  of  th^  injured  person  Is  held 
by  the  oourt  in  those  cases  to  be  a  ground  of  re- 
duction of  damages,  and  it  may  be  such  as  to  make 
tbem  DominaL  Byrne  v.  Kansas  City,  Ft.  S.  ft  M. 
B.Co.S4L.R.A.0Q8,<n  VeA.  Rep.  606. 

Contributory  negUgenoe  of  a  passenger  is  not  a 
•defense  to  the  statute  making  a  railroad  company 
guilty  of  negligence,  by  reason  of  which  is  lost  the 
life  of  a  passenger  or  of  any  other  person  being  in 
the  exercise  of  due  diligence,  Uable  for  such  loss. 
Merrill  v.  Eastern  R.  Co.  189  Mass.  268;  Com.  v.  Bos- 
ton ft  L.  R.  Co.  184  Mass.  218;  MoKimble  v.  Boston 
ft  M.  Railroad,  188  Mass.  54& 

The  absolute  liabUity  imposed  on  a  railroad  com- 
pany for  setting  out  fire  cannot  be  defeated  by  a 
mere  passive  contributory  negligence  of  plaintifr. 
West  V.  Chicago  ft  N.  W.  R.  Co.  77  Iowa,  664;  Bngle 
T.  Chioago,  M.  ft  St  P.  R.  Co.  77  Iowa,  061. 

The  question  of  contributory  negUgenoe  does  not 
arise  in  an  action  under  the  statute  to  recover  for 
stock  killed  by  reason  of  failure  to  fence.  Chicago 
ft  B.  R.  Co.  V.  Brannegan,  6  Ind.  App,  640. 

StatuUi  gMno  dcwer. 

A  widow  who  induces  a  third  person  to  purchase 
ber  deceased  husband^  lands  with  the  assurance 
that  ber  dalm  for  dower  is  extinguished,  and  who 
then  receives  and  uses  her  share  of  the  purchase 
money.  wHlnot  be  permitted  afterwards  to  claim 
her  dower  as  against  the  purchaser.  Wood  v. 
«eely,a8N.  r.108. 

Ftsud  will  estop  a  widow  from  claiming  her 
dower.  Dougrey  v.  Topping,  4  Paige,  94, 8  L.  ed. 
^;  Smiley  v.  Wright,  2  Ohio.  606:  Bills  v.  Diddy, 
1  Ind.  661;  Connolly  v.  Branstler,  8  Bush,7QB,  96  Am. 

JDWoppel  (jFonsranv. 

A  Uirgepart  of  the  doctrine  of  estoppel  4n  pais  is 
founded  upon  this  principle.  And  whenever  the 
^^usti  have  caUed  for  the  application  the  courts  do 
not  seem  to  have  hesitated  to  apply  the  principle 
ef  estoppel  against  taking  advantage  of  a  statute. 

In  a  Minnesota  case  in  which  one  about  to  sell 
^L.R.  A. 


property  had  pointed  out  the  division  lines  to  the 
intending  purchaser,  and  many  years  afterward  he 
attempted  to  assert  title  beyond  the  line  then 
pointed  out,  the  court  said  the  statute  of  frauds 
has  not  abrogated  the  doctrine  of  estoppei  in  pate 
as  applied  to  purchasers  of  real  estate.  Bell  v. 
Goodnature,  60  Minn.  417. 

So  It  has  been  held  that  there  may  be  an  estop- 
pel to  set  up  the  statute  of  limitations.  Brloker 
V.  Lightner,  40  Pa.  199. 

But  in  a  Mississippi  oase'the  court  held  that  there 
can  be  no  estoppel  against  setting  up  the  statute  of 
limitations.    Crane  v.  French,  88  Miss.  628. 

But  that  cannot  be  now  regarded  as  true  to  the 
extent  stated  in  view  of  the  Mississippi  deoisions 
cited,  suiwia. 

NebraOca  deetefofis. 

In  addition  to  the  presumption  against  repeal 
of  the  common  Ulw  there  is  an  additional  rule;to«be 
noticed  in  connection  witb.  the  case  of  SBBLLsir- 
BKROBB  V.  Ransom.  Chapter  16  of  the  Revised 
Statutes  of  Nebraska  provides  that  so  much  of  the 
common  law  as  Is  applicable  and  not  Inoonsisteot 
with  any  law  passed  or  to  be  passed  by  the  legisla- 
ture is  adopted  and  declared  to  be  law.  TbaS 
practically  made  the  maxim,  no  one  shall  take  ad- 
vantage of  his  own  wrong,  statutory  law  in  Ne- 
braska, and  the  question  then  arises  whether  or 
not  a  statute  providing  that  if  a  person  shall  die 
leaving  neither  issue  nor  widow  his  estate  shall  de- 
scend to  his  father  is  so  innonsistent  with  the  max- 
im as  to  repeal  it  or  prevent  its  taking  effect.  The 
two  are  certainly  not  inconsistent  within  the  rale 
governing  the  repeal  of  statutes.  See  note  to  State 
V.  Massey  <N.  a)4L.R.  A.  806. 

The  rule  as  to  concealment  delaying  the  ronntng 
of  the  statute  of  limitations  was  recognised  by  the 
Nebraska  oourt  in  Campbell  v.  Roe,  88  Neb.  84ft. 

And  in  Burlington  ft  M.  R.  R.  Co. v.  Webb,  18  Neb. 
216, 68  Am.  Rep.  809,  the  oourt  construed  the  rail- 
road fence  law  as  making  the  company  liable  for 
any  and  all  damages  which  should  be  done  to  ani- 
mals on  the  track  by  reason  of  such  failure,  and 
that  it  precluded  the  defense  of  mere  contributory 
negligence,  but  the  court  said:  ^  It  may  be  said 
that  this  construction  of  the  act  would  render  the 
railroad  company  liable  for  injui^  to  stock  when 
the  owner  had  driven  them  and  left  them  upon  the 
road.  But  when  you  consider  the  purpose  of  the 
act,  and  give  it  a  reasonable  oonstmction,  which 
such  statutes  require,  no  such  conclusion  necessa- 
rily follows.  The  maxim  that  **  no  injustice  is 
done  to  the  consenting  person,  that  is  by  a  pro- 
ceeding to  which  he  assents"  would  then  apply. 

B.P.F. 
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matter  though  the  action  had  been  brought 
by  the  representative  of  the  assured.  Ab  the 
language  quoted  was  pertinent  to  the  issues 
presented,  and  the  rights  of  the  parties  de- 
pended on  other  theory,  it  must  be  assumed 
that  upon  this  theory  alone  the  case  was  de- 
cided. While  this  view  renders  the  quoted 
language  applicable  to  matters  under  discus- 
sion, it  in  equal  degree  renders  it  foreign  to 
the  facts  of  the  case  at  bar.  This  court  was, 
therefore,  mistaken  in  assuming  that  the  an- 
alogies of  the  case  of  Mutual  L,  Ins,  Oo.  cf 
New  York  v.  Armstrong ^  supra,  were,  as  ap- 
plied to  the  case  at  bar,  **  immediate  and  cer- 
tain." 

The  majority  opinion  in  Bi^gt  v.  Palmer, 
supra,  was,  however,  that  upon  which  the 
former  conclusion  of  this  court  was  specially 
based.  In  the  statement  of  that  case  it  was 
said  that  ''this  action  was  brought  to  have 
the  will  of  Francis  B.  Palmer,  so  far  as  it 
devises  and  bequeaths  property  to  Elmer  E. 
Palmer,  canceled  and  annulled."  The  facts 
involved,  as  given  by  Earle,  «/.,  in  deliver- 
ing the  majority  opinion,  were  as  follows : 
"  On  the  18th  day  of  August,  1880,  Francis 
B.  Palmer  made  his  last  will  and  testament, 
in  which  he  gave  small  legacies  to  his  two 
daughters,  Mrs.  Riggs  and  Mrs.  Preston,  the 
plaintiffs  in  this  action,  and  the  remainder 
of  his  estate  to  his  grandson,  the  defendant, 
Elmer  E.  Palmer,  subject  to  the  support  of 
Busan  Palmer,  his  mother ;  and  that  he  gave 
over  to  the  two  daughters,  subject  to  the  sup- 
port of  Mrs.  Palmer,  in  case  Elmer  should 
survive  him  and  die  under  age,  nnmarried 
and  without  any  issue.  The  testator,  at  the 
date  of  his  will,  owned  a  farm  and  consider- 
able personal  property ;  he  was  a  widower, 
and  thereafter,  in  March,  1882,  he  was  mar- 
ried to  Mrs.  Breese,  with  whom,  before  his 
marriage,  he  entered  into  an  antenuptial  con- 
tract, in  which  it  was  agreed  that,  in  lieu  of 
dower  and  all  other  claims  upon  his  estate, 
in  case  she  survived  him,  she  should  have 
her  support  upon  his  farm  during  her  life, 
and  such  support  was  expressly  charg&i  upon 
the  farm.  At  the  date  of  the  will,  and  sub- 
sequently to  the  death  of  the  testator,  Elmer 
lived  with  him  as  a  member  of  his  family, 
and  at  his  death  was  sixteen  years  old.  He 
knew  of  the  provisions  made  in  his  favor  in 
the  will,  and  that  he  might  prevent  his  grand- 
father from  revoking  such  provisions,  which 
he  had  manifested  some  intention  to  do,  and 
to  obtain  the  speedy  enjoyment  of  possession 
of  his  property,  he  willfully  murdered  him 
by  poisoning  him.  He  now  claims  the  prop- 
erty, and  the  sole  question  for  our  determina- 
tion is.  Can  he  have  it?"  Much  of  the  opin- 
ion of  Jtidge  Earle  was  devoted  to  a  defense 
of  what  he  calls  "rational  interpretation." 
Quoting  from  Rutherford's  Institutes  (page 
420) ,  he  said  :  **  When  we  make  use  of  '  ra- 
tional interpretations, '  sometimes  we  restrain 
the  meaning  of  the  writer  so  as  to  take  in 
less,  and  sometimes  we  enlarge  its  meaning 
BO  as  to  take  in  more,  than  his  words  ex- 
press." In  the  former  opinion  filed  in  this 
case,  there  is  quoted  ai)proving]y  from  the 
aforesaid  majority  opinion,  delivered  by 
Judge  Earle,  this  language :  "It  is  a  famil- 
iar canon  of  construction  that  a  thing  which 
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is  within  the  indention  of  the  makers  of  the 
statute  is  as  much  within  the  statute  as  if  it 
were  within  the  letter,  and  a  thing  which  is* 
within  the  letter  of  the  statute  is  not  within 
the  statute  imless  it  be  within  the  intention 
of  the  makers.  **    The  language  just  quoted 
was  originally  used  with  reference  to  the  con- 
struction of  a  will,  but  w^  by  Cobb,  Ch.  •/., 
applied  to  our  statute  of  descent.    For  thi» 
reason,  it  will  hereinafter  be  considered  as 
applied  to  statutory  construction.     The  con- 
clusion reached  by  the  reasoning  of  Judges 
Earle  in  Riggs  v.  Palm/er,  as  well  as  that  ii» 
this  case,  was  based  very  largely  on  that 
species  of  judicial  legislation  above  charac- 
terized as  rational  construction.    If  courts 
can  thus  enlarge  statutory  enactments  by  (»)n- 
struction,  it  may  be  that  the  references,  in 
the  majority  opinion  in  Riggs  v.  Palmer,  to 
the  provisions  of  the  civil  law,  were  very- 
apt  as  illustrating  how,  by  rational  interpre- 
tation, our  statutes  should  be  made  to  read . 
This  reference  to  the  civil  law  was  as  fol- 
lows:   **  Under  the  civil  law,  evolved  from, 
the  general  principles  of  natural  law  and 
justice  by  many  generations  of  jiu*is  consults, 
philosophers,  and  statesmen,  one  cannot  take 
property  by  inheritance  or  will  from  an  an- 
cestor or  benefactor  whom  he  has  murdered. 
Dom.  Civ.  Law,  pt.  2,  bk.  1,  title  1,  §  3; 
Code  Napoleon,   §  727;  Mackeldy,    Romiin 
Law,  680-550.     In  the  Civil  Code  of  Lower 
Canada,  the  provisions  on  the  subject  in  the 
Code  Napoleon  have  been  substantially  cop- 
ied."   If  our  statutes  of  descent  containcKl 
the  above  provisions,  there  would  be  no  diffi- 
culty in  sustaining  the  conclusion  reached 
in  the  former  opinion.    It  is  because  of  their 
absence  that  the  difflcult;^'  arises.    The  neces- 
sity of  resorting  to  what  is  denominated  "ra- 
tional interpretation"  is  a  confession  that  our 
statute  in  that  respect  falls  short  of  what  it 
is  deemed  proper  it  should  have  provided. 
Indeed,  there  are  expressions  in  the  former 
opinion  which  in  terms  very  nearly  confes» 
that  the  result  reached  was  by  judicial  legis- 
lation.   An  instance  of  this  is  found  in  the 
following   quotation   therefrom:     '*I  quite 
agree  with  the  court  of  appeals  that,  had  it 
been  in  the  minds  of  the  tramers  of  our  stat- 
ute of  descent  that  a  case  like  this  would 
arise  under  it,  they  would  have  so  framed 
the  law  that  its  letter  would  have  left  no 
hope  for  the  obtaining  of  an  inheritance  by 
such  means."    Similar  illustrations  and  ap- 
plications of  the  principle  of  rational  inter- 
pretation to  those  made  use  of  by  the  writer 
of  the  majority  opinion  in  Riggs  y.  Palmer 
will  be  found  referred  to  in  Sedgwick  on  the 
Construction  of  Statutory  and  Constitutional 
Law,  at  the  beginning  of  the  sixth  chapter. 
They  are  commented  on  in  this  language  i 
''These  and  similar  discussions  have  amused* 
the  fancy  and  exhausted  the  arguments  of 
text- writers.     I  cannot,  however,   consider 
them  of  much  value  for  the  student  of  juris- 
prudence,    riurs  is  eminently  a  practical 
science.    It  is  only  by  an  intimate  acquain- 
tance with  its  application  to  the  affairs  of 
life,  as  they  actually  occur,  that  we  can 
acquire   that  sagacity  requisite  to  decide 
new  and  doubtf  u r cases.    Arbi  trary  f ormuls, 
metaphysical  subtleties,  fanciful  Eypoth 
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aid  us  but  little  fn  our  work."  Later  on  in 
the  same  chapter  this  author  says:  ^'Wc 
may,  therefore,  affirm,  as  a  general  truth, 
that  independently  of  constitutional  ques- 
tions, and  independently  of  those  doctrines  of 
liberal  and  strict  construction  which  really, 
as  I  have  said,  vest  a  sort  of  legislative  power 
in  the  Judge,  the  object,  and  the  only  object, 
of  Judicial  investigation,  in  regard  to  the 
construction  of  doubtful  provisions  of  stat- 
ute law,  is  to  ascertain  the  Intention  of  the 
legislature  which  framed  the  statute.  This 
rule,  though  often  asserted,  has  been  in  prac- 
tice frequently  lost  sight  of;  but  there  is 
abundant  authority  to  sustain  it.  'The  only 
rule, '  says  Lord  Chief  Justice  Tindal,  'for  the 
construction  of  acts  of  parliament,  is  that 
they  should  be  construed  according  to  the 
intent  of  the  parliament  which  passed  the 
act;*  citing  Dukedom  of  8uuex,  8  Jur.  795. 
The  rule  is,  as  we  shall  constantly  see,  car- 
dinal and  universal  that,  if  the  statute  is 
plain  and  nnambiiruous,  there  is  no  room  for 
construction  or  interoretation.  The  legisla- 
ture has  spoken ;  their  intention  is  free  from 
doubt,  and  their  will  must  be  obeyed.  'It 
may  be  proper,'  it  has  been  said  in  Ken- 
tucky, '  in  giving  a  construction  to  a  statute, 
to  look  to  tne  ef^ts  and  consequences  when 
its  provisions  are  ambiguous,  or  the  legisla- 
tive intention  ip  doubtful.  But  when  the 
law  is  clear  and  explicit,  and  its  provisions 
are  susceptible  of  but  one  interpretation,  its 
consequences,  if  evil,  can  only  be  avoided 
by  a  Siange  of  the  law  itself,  to  be  effected 
by  legislative,  and  not  Judicial,  action  ;*  cit- 
ing Sasley  v.  Mattingly,  14  B.  Mon.  89.  So, 
too,  it  is  said,  by  the  supreme  court  17.  S.  : 
'Where  a  law  is  plain  and  unambiguous, 
whether  it  be  expressed  in  general  or  limited 
terms,  the  legislature  should  be  intended  to 
mean  what  they  have  plainly  expressed,  and 
consequently  no  room  is  left  for  construc- 
tion ;'  citing  United  States  v.  FisJier,  6  U.  S. 
2  Cranch,  858-899,  2  L.  ed.  804-317 ;  Ckue  v. 
WildTidge,  4  Ind.  61."  Gantt,  J.,  deliver- 
ing the  opinion  of  the  court  in  Hurford  v. 
Omaha  Oity,  4  Neb.  852,  said :  **  It  is  said 
that  'no  principle  is  more  firmly  established, 
or  rests  on  a  more  secure  foundation,  than  the 
rule  which  declares,  when  a  law  is  plain  and 
unambiguous,  whether  it  be  expressed  in 
general  or  limited  terms,  that  the  legislature 
shall  be  intended  to  mean  what  they  have 
plainly  expressed ;'  and,  affain,  that  the  in- 
tention of  the  legislature  should  control  ab- 
solutely the  action  of  the  judiciary.  '  Where 
that  intention  is  clearly  ascertained,  the 
courts  have  no  other  duty  to  perform  than  to 
execute  the  legislative  will,  without  any 
regard  to  their  own  views  as  to  the  wisdom  or 
Justice  of  the  particular  enactment.  Sedgw. 
Stat.  &  Const.  L.  825. '"In  our  statute  of 
descent  Uiere  is  neither  ambiguity,  nor  room 
for  oonstructioD.  The  intention  of  the  legis- 
lature ia  free  from  doubt.  The  question  is 
not  what  the  framers  of  our  statute  of  descent 
would  have  done,  had  it  been  in  their  minds 
that  a  case  like  this  would  arise,  but  what 
in  fact  they  did,  without  perhaps  anticipat- 
ing the  poBsibility  of  ita  existcDce.  This  is 
determined,  not  by  hypothetical  resort  to 
conjecture  as  to  their  meaning,  but  by  a  con- 

85L.R  A. 


struction  of  the  language  used.  The  major- 
ity opinion  in  Rigga  v.  Palmer^  as  well  as  the- 
opinion  already  filed  in  this  case,  seems  to- 
have  been  prompted  largely  by  the  horror  and 
repulsion  with  which  ft  may  justly  be  sup- 
posed the  framers  of  our  statute  would  have 
viewed  the  crime  and  its  consequences.  Thi» 
is  no  justification  to  this  court  for  assuming 
to  supply  legislation,  the  necessity  for  whicE. 
has  been  suggested  by  subsequent  events,  but- 
which  did  not  occur  to  the  minds  of  those- 
legislators  by  whom  our  statute  of  descent, 
was  framed.  Neither  the  limitations  of  the 
civil  law  nor  the  promptings  of  humanity 
can  be  read  into  a  statute  from  which,  with- 
out question,  they  are  absent,  no  matter  how 
desirable  the  result  to  be  attained  may  be. 
The  legislature  of  this  state,  in  1878,  adopted! 
chapter  21,  Comp.  Stat.,  providing  for  com- 
pensation for  the  widow  and  next  of  kin  of 
a  person  whose  death  is  caused  by  the  wrong- 
ful act  of  another,  even  when  such  wrongful 
act  amounts  to  a  felony.  This  created  a  right, 
of  action  which  but  for  the  statute  would 
have  had  no  existence.  The  facts  of  the  case 
at  bar  may  Impress  upon  some  future  legis- 
lature the  necessity  of  an  amendment  of  our 
law  of  descent;  from  that  source  alone  can- 
such  an  amendment  come.  Originally,  it  is 
probable  that  the  necessity  for  the  Act  of  1878 
was  suggested  by  a  case  of  hardship.  The 
case  at  bar  may  prompt  other  legislation  with, 
respect  to  our  statute  of  descent. 

As  the  case  of  Rigge  v.  Palmer  afforded  the- 
precedent  which  strongly  influenced  this- 
court  in  reaching  the  conclusion  heretofore- 
announced,  it  will  be  profitable,  as  illustrat- 
ing the  dangers  attending  the  use  of  case  law, 
to  call  attention  to  a  portion  of  the  opinion, 
delivered  by  Judge  Earle,  and  to  his  mis- 

Slaced  reliance  upon  Mutual  L»  Ins,  Co.  of 
^ew  York  v.  Armstrong,  supra,  of  which  an. 
analysis  has  hereinbefore  been  given.     He- 
said  :    **  Besides,  all  laws,  as  well  as  all  con- 
tracts, may  be  controlled  in  their  operation, 
and  effect  by  general  fundamental  maxims, 
of  the  common  law.    No  one  shall  be  per- 
mitted to  profit  by  his  own  fraud,  or  to  take 
advantage  of  his  own  wrong,  or  to  found- 
any  claim  upon  his  own  iniquitv,  or  to  ac-^ 
quire  property  by  his  own  crime.    These- 
maxims  are  dictated  by  public  policy,  have- 
their  foundation  in  universal  law  adminis- 
tered in  all  civilized  countries,  and  have* 
nowhere  been  superseded  by  statutes.    They 
were  applied  in  the  decision  of  the  case  of 
Mutuci  L.  Ins.  Co,  of  New   York  ▼•  Arm- 
strong,  supra.    There  it  was  held  that  the- 
Derson  who  procured  a  policy  upon  the  life- 
of  another,  payable  at  his  death,  and  then^ 
murdered  the  assured  to  make  the  policy  pay- 
able, could  not  recoyer  thereon.    Mr,  Just%e$> 
Field,  writing  the  opinion,   said:     'Inde- 

Smdently  of  any  proof  of  the  motives  of 
unter  in  obtaining  the  policy,  and  even  as- 
suming that  they  were  Just  and  proper,  h» 
forfeited  all  rights  under  it  when,  to  secure- 
its  immediate  payment,  he  murdered  the  as- 
sured. It  would  be  a  reproach  to  the  juris- 
prudence of  the  country  if  one  could  recover 
insurance  money  payable  on  the  death  of  a. 
party  whose  life  ne  had  feloniously  taken. 
As  well  might  he  reoover  insurance  monejr 
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fipon  a  building  that  be  bad  willfally  flred.  * " 
It  is  apparent,  from  tbis  quotation,  that  the 
-author  of  the  opinion  assumed  that  the  action 
in  the  caso  of  Mutual  L.  Ins.  Co.  of  New 
York  V.  Armstrong^  supra,  was  brought  by 
the  representative  of  Hunter,  and  not  by  the 
representative  of  the  assured.  This  misap- 
prehension of  the  real  interests  in  contro- 
versy, and  which  were  really  adjudicated  in 
timt  case,  influenced  the  majority  of  the  court 
of  appeals  of  New  York,  and,  oj  the  super- 
added force  thereby  given  it,  this  court  was 
also  led  into  error  by  the  majority  opinion 
in  Bigos  v.  Palmer.  From  the  application 
of  an  improper  rule  for  the  construction  of 
statutes,  and  from  the  evident  misconception 
of  the  points  decided  in  Mutual  L.  Ins.  Oo. 
of  New  York  ▼.  Armstrong,  supra,  we  are  led 
to  believe  that  a  rehearing  was  very  properly 

S ranted  in  this  case,  and  that  it  should  be 
etermined  independently  of  the  controlling 
force  which  at  first  was  accorded  to  the  cases 
cited,  as  supporting  the  views  already  an- 
nounced in  the  opinion  heretofore  filed.  Ref- 
-erence  has  heretofore  been  confined  to  the 
majority  opinion  in  Riggs  v.  Palmer,  supra. 
Two  of  the  seven  judges  constituting  that 
•court  dissented.  Gray,  J, ,  wrote  the  dissent- 
ing opinion,  in  which  he  said:  "I  cannot 
find  any  support  for  the  argument  that  tlie  re- 
spondent's succession  to  the  property  should 
be  avoided  because  of  his  criminal  act,  when 
the  laws  are  silent.  Public  policy  does  not 
•demand  it,  for  the  demands  of  public  policy 
are  satisfied  by  the  proper  execution  of  the 
laws  and  the  punishment  of  the  crime. 
There  has  been  no  convention  between  the 
testator  and  his  legatee,  nor  is  there  any  such 
•contractual  element  in  such  a  disposition  of 
property  by  a  testator  as  to  impose  or  imply 
•conditions  in  the  legatee.  The  appellants' 
argument  practically  amounts  to  this :  that, 
as  the  legatee  has  been  guilty  of  a  crime,  by 
the  commission  of  which  he  is  placed  in  a 
position  to  sooner  receive  the  benefits  of  the 
testamentary  provision,  his  rights  to  the 
property  should  be  forfeited,  and  he  should 
be  divested  of  his  estate.  To  allow  their 
argument  to  prevail  would  Involve  the  di- 
version by  the  court  of  the  testator's  estate 
into  the  nands  of  persons  whom,  possibly 
•enough,  for  all  we  know,  the  testator  might 
not  have  chosen  or  desired  as  its  recipients. 
Practically,  the  court  is  asked  to  make  an- 
other will  for  the  testator.  The  laws  do  not 
warrant  this  judicial  action,  and  mere  pre- 
sumption would  not  be  strong  enough  to 
sustain  it."  This  language  commends  itself 
as  more  nearly  correct  in  principle,  as  ap- 
plied to  the  case  at  bar,  than  to  the  case  in 
which  it  was  used,  for  in  the  latter  it  ap- 
plied to  the  result  effected  bv  a  will  duly 
executed  and  probated ;  in  the  case  at  bar 
there  is  presented  for  determination  the  ef- 
fect of  a  statute  under  and  by  virtue  of  which 
there  is  vested  a  certain  estate,  independently 
of  every  other  consideration  than  the  death 
of  the  ancestor.  The  force  of  this  distinc- 
tion is  the  more  apparent  when  we  recall  the 
faci  that  the  case  of  Uigrfs  v.  Palmer  was 
brought  to  have  the  will  of  the  testator  can- 
celed and  annulled  in  so  far  as  it  devised 
and  l>equeathed  property  to  tlic  testator's 
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murderer.  Under  such  circumstances,  it 
might  be  very  plausibly  ur^ed  that,  if  the 
testator  had  understood  that  his  murder  had 
been  contemplated  by  his  legatee,  to  prevent 
the  possibility  of  a  revocation  of  the  bequest 
to  him,  such  revocation  would  have  speedilj 
followed,  and  upon  this  assumption  the  court 
might  have  been  asked,  with  a  show  of  pro- 
priety, to  declare  the  revocation  which,  but 
for  the  wrongful  act  of  the  legatee,  would 
have  depriv^  him  of  the  bequest  in  his 
favor.  It  is  not  to  be  understood  that  we 
undertake  to  determine  this  either  way. 
What  we  mean  is  merely  to  illustrate  the 
fact  that,  in  the  case  of  Riggs  v.  Palmer,  the 
question  of  properly  inferable  unconsuni- 
mated  intention  might  have  been  plausibly 
urged,  while  in  the  case  at  bar  there  is  no 
room  even  for  plausibility. 

The  case  of  Owens  v.  Choeru,  100  N.  C.  240, 
was  where  a  widow  was  convicted  of  being 
accessory  before  the  fact  for  the  murder  of 
her  husband.  She  afterwards  brought  suit 
to  have  her  dower  assigned  in  the  real  prop- 
erty of  which  her  husband  died  seised.  As 
applicable  to  the  facts  of  the  case  at  bar,  we 
quote  from  the  opinion  delivered  in  that  case 
as  follows:  •*The  natural  feeling  inspired 
by  her  proved  cooperation  in  the  uinmtural 
and  wicked  act  of  taking  her  husband's  life, 
and  thus  availing  herself •  of  the  generous 
provision  of  the  law  that  secures  her.  sur- 
viving, a  home  for  life,  is  repugnant  to  a 
claim  preferred  under  such  circumstances  of 
perfidy  to  the  marital  relations.  In  the  ab- 
sence of  authority,  the  well -instructed  and 
able  judge  who  tried  the  case  ruled  against 
the  allowance  of  dower,  as  it  would  in  fact 
tie  to  'reward  crime'  by  conferrins-  benefits 
that  result  from,  and  are  procured  by,  ita 
commission.  We  feel  ourselves  unable  to 
concur  in  this  conclusion,  for  the  reason  that, 
while  the  law  gives  the  dower  and  makes  it 
paramount  to  t£e  claims  of  creditors  even, 
there  is  no  provision  for  its  forfeiture  for 
crime,  however  heinous  it  may  be,  and  even 
when  the  husband  is  the  victim.  The  onlj 
statutory  provision  which,  for  criminal  mis- 
behavior, bars  an  action  prosecuted  for  the 
recovery  of  dower,  is  where  she  shall  commit 
adultery,  and  shall  not  be  living  with  her 
husbana  at  his  death.  ...  As  there  is 
no  other  act  of  the  wife  which,  by  statute 
known  to  us,  works  a  forfeiture,  we  do  not  \ 
see  how  any  legal  obstacle  can  be  in  the  way 
of  her  getting  what  the  law  In  unqualified 
terms  gives  her."  These  conclusions  have 
the  countenance  of  other  courts  of  more  lim- 
ited jurisdiction  than  those  whose  views  have 
been  given,  but  whose  powers  of  discernment 
should  not  therefore  be  underestimated.  In 
the  circuit  court  of  Preble  county,  O.,  the 
case  of  Dfem  v.  MiUiken  was  determined,  and 
is  found  reported  in  87  Ohio  L.  J.  IM,  and 
6  Ohio  C.  Ct.  Rep.  857  et  seq.  The  opinion 
of  the  three  judges  comprising  that  court 
was  delivered  by  Shauck,  «/.  The  defend- 
ants in  error,  bv  their  answers  and  cross- pe- 
titions, alleged,  in  the  court  of  common 
5 leas,  that  Caroline  Sharkey  died  intestate 
anuary  11,  1889,  seised  in  fee  of  certain  real 
estate,  leaving  surviving  her  a  son.  Elmer 
L.  Sharkey,  her  sole  heir-at-law ;  that  there- 
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after  Elmer  executed  to  the  defendants  in  er- 
ror several  mortgages  to  secure  the  payment 
of  certain  promissory  notes.  Their  cross- pe- 
tition contained  appropriate  averments  as  to 
the  execution  of  the  notes  and  mortgages,  and 
for  the  assertion  of  a  lien  upon  said  real  es- 
tate by  Yirtuo  thereof.  Answering  this  cross- 
petition,  the  plaintiffs  in  error,  who  are  broth- 
ers and  sisters  of  said  Caroline  Sharkey,  de- 
ceased, admitted  that  said  Elmer  L.  Sharkey 
was  the  son  and  only  child  of  said  Caroline 
Sharkey ;  that  she  died  intestate ;  and  alleged 
that  on  or  about  the  11th  day  of  January, 
1889,  the  said  Elmer  L.  Sharkey  murdered 
his  mother  for  the  purpose  of  succeeding  to 
her  title  to  the  real  estate,  and  that  by  due 
process  of  law  he  had  been  hanged  on  De- 
cember 19,  1890;  wherefore,  the  plaintiffs  in 
error  alleged  that  said  real  estate  did  not 
descend  to  said  Elmer  L.  Sharkey.  In  the 
court  of  common  pleas  demurrers  to  these 
answers  were  sustained,  and  distribution  was 
ordered  In  favor  of  the  motgagees.  In  the 
opinion  delivered  in  the  circuit  court  on  er- 
ror, the  following  apt  and  forcible  language 
occurs :  "  The  statute  of  descents  neither  rec- 
ognizes a  mischief  nor  provides  a  remedy. 
It  is  a  legislative  declaration  of  a  rule  of 
public  policy.  With  respect  to  remedial 
statutes,  the  rule  quoted  has  frequent  and 
salutary  operation.  The  mischief  and  the 
remedy  inaicate  the  intention  of  the  legisla- 
ture, and  guide  the  court  in  giving  it  effect. 
But  the  rule  affords  no  warrant  for  adding 
an  important  exception  to  a  statute  which, 
in  clear  language,  defines  a  rule  of  public 
policy.  Even  in  the  consideration  of  rem- 
edial statutes,  courts  should  be  guided  by 
the  maxim  'index  ajiimi  a&rmo,'  and  the  in- 
terpretation should  be  consistent  with  the 
language  employed.  Knowledge  of  the  set- 
tled maxims  and  principles  of  statutory  in- 
terpretation is  imputed  to  the  legislature. 
To  the  end  that  there  may  be  certainty  and 


uniformity  in  legal  administration,  it  must 
be  assumed  that  statutes  are  enacted  with  a 
view  to  their  interpretation  according  to 
such  maxims  and  principles.  When  thej 
are  regarded,  the  legislative  intent  is  ascer- 
tained. When  they  are  ignored,  interpreta« 
tion  becomes  legislation  In  disguise.  The 
well  considered  cases  warrant  the  pertinent 
conclusion  that  when  the  legislature,  not 
transcending  the  limits  of  its  power,  speaks 
in  clear  language  upon  a  question  of  policy, 
it  becomes  the  judicial  tribunals  to  remain 
silent.  Hodden  v.  Barney,  72  U.  S.  5  Wall. 
107,  18  L.  ed.  618;  Hyatt  v.  Taylor,  42  N. 
Y.  258 ;  ifo  PUnoere,  26  Vt.  261 ;  State  ▼. 
iJiedtke,  9  Keb.  468;  mint  A  F.  PI.  Road 
Qo,  ▼.  WoodkuU,  26  Mich.  99,  12  Am.  Rep. 
288 :  JeweU  v.  Weed,  18  Minn.  272  (Oil.  247) ; 
Woodbury  v.  Berry,  18  Ohio  St.  456 ;  Brvner 
▼.  Briggs,  89  Ohio  St.  478 ;  Kent  v.  liaJiaSey^ 
10  Ohio  St.  204.  The  decision  in  Bxgge  ▼. 
Palmer  Is  the  manifest  assertion  of  a  wisdom 
believed  to  be  superior  to  that  of  the  le^ia- 
lature  upon  a  question  of  policy.  OhitfJtU' 
tiee  Redfield,  in  Bs  Powers,  observes:  'It  it 
scarcely  necessary,  we  trust,  at  this  late  day, 
to  say  that  the  judicial  tribunals  of  the  state 
have  no  concern  with  the  policy  of  legisla- 
tion. ' " 

It  is  unnecessary  to  enlarge  upon  this  sub- 
ject. We  cannot,  however,  forbear  observing 
that  the  title  vested  in  Lcander  Shellenberger 
by  operation  of  law,  and  was  dependent  upon 
no  condition,  not  even  his  acceptance.  Upon 
the  death  of  Maggie  Shellenberger,  the  title 
vested  in  her  father,  eo  inetantt.  The  1an« 
^uage  of  section  80,  chapter  28,  Oomp.  Stot., 
IS  comprehensive  and  free  from  ambiguity, 
and  we  have  been  able  to  find  no  justification 
fqr  interference  with  it. 

The  former  opinion  filed  in  this  case  is 
disapproved,  and  the  judgment  nif  the  DietriU 
Ooart  i»  (nfflrmed. 
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Joseph  R.  HYMEL  et  dl.,  AppU. 

(16  La.  Add.  — b) 

*1.   A  debtor  who  deposits  with  a  third 
party  pled^^es  fbr  his  creditor*  prefiom- 

*Headnote8  by  McEnebt,  J, 


ably  purchased  with  trust  funds,  and  who  in- 
forms tbe  creditor  of  the  deposit,  who  aooepts 
the  tbird  party  as  a  depositary,  loses  oontrol  and 
poflflession  of  said  pledge.  Tbe  depositary  holds 
the  pledge  for  the  benefit  of  the  pledgee.  That 
the  third  party  is  the  clerk  of  the  pledgeor  does 
not  destroy  the  effect  of  the  pledge. 

8.  A  deposit  of  money  lost  or  misappro- 
priated by  an  insolvent  depositary  does  not 
Rive  tbe  depositor  a  general  privilege  on  the  e^ 


NoTS.— Hoto  far  may  vHedgt  he  effectual  of  which 
(he  pledoeor*f  aaeni  i»  made  depoeitary. 

The  authorities  seem  toasree  unanimously  that 
the  validity  of  a  pledge  is  not  afleoted  by  the  fact 
that  an  airent  of  the  pledgeor  is  made  the  custo- 
dian of  the  property  if  the  parties  agree  to  such 
cause  and  he  is  in  fact  placed  In  pussession. 

Id  Weems  v.  Delta  Moss  Co.,  88  La.  Ann.  978,  it 
apfieared  that  the  custodian  of  the  pledge  selected 
by  the  parties  was  an  employe  of  the  pledgeor,  and 
tbe  court  in  upholding  tbe  pledge  said  tbe  objec- 
tion that  the  custodian  of  the  property  pledged 
was  an  employ^  of  tbe  pledgeor  bos  no  lorce  and 
canoot  destroy  the  effect  of  .the  delivery  made  to 
the  pledgee. 
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The  lien  may  be  perfected  by  placing  the  prop- 
erty in  a  separate  room  ot  the  pledgeor*8  factory 
in  charge  of  an  empJoy6  of  the  pledgeor,  to  remain 
there  until  the  property  which  consisted  of  goods 
in  process  of  manufacture  was  completed  and 
ready  for  the  market.  Bumner  v.  Bamlet,  IS 
Pick.  78. 

The  fact  that  the  custodian  selected  for  keeping 
the  property  is  an  employ  6  of  the  pledgeor,  and 
that  he  permits  the  pledgeor  to  use  the  property  at 
times  under  his  supervision,  does  not  defeat  the 
validity  of  the  pledge.  Jaoquet  v.  His  Creditors, 
88  La.  Ann.  868. 

In  Combs  v.  Tuchelt,  24  lOnn.  428,  the  pledged 
property  was  delivered  into  the  poasessioa  of  aa 
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tate  of  the  depositary  for  the  return  of  the 

money.  * 

On  Rehearing. 

*8*  I>eliTery  of  the  property  pledfi^ed 
to  the  crc»ditor9  or  to  the  third  persoo  to 
hold  poBsesslon  for  the  creditor,  is  Indispensable 
to  perfect  the  contract  of  pledcre;  and«  when  de- 
livered to  the  third  person,  he  must,  of  course, 
know  of  the  truBt,  and  accept  the  oblijntion  it 
imposes.  B6Y.  Oiy.  Ck)dc,  arts.  Sl'JS,  81&3,  mZ; 
Code  Nap.  art  8076;  28  Laurent,  Droit  Civil,  p. 
108,  pars.  464, 470, 471,  484;  8  Mourlin,  Ezamen  du 
Code  Nap.  p.  492,  par.  1218;  7  Boilleux,  Common- 
taire  du  Gage  (8d  Series)  p.  128;  Jones,  Pledjces, 
U  28, 97, 28,  €t  teg. 

4*  Hence*  no  pledge  !■  accomplished 
by  the  debtor  executing  his  note  In 
fikTOr  of  his  creditor;  attaching  bonds  and 
oertifloates  of  stock  to  secure  its  payment:  plac- 
ing note  and  securities,  in  a  package  marked 
with  the  oreditor*B  name,  in  the  box  of  the 
debtor,  in  bank;  the  debtor  at  the  same  time  in- 
structing his  olerk  having  the  key  of  the  bank 
box  to  deliver  the  package  on  the  request  of  the 
creditor,  and  although  the  instructions  are  com- 
municated to  the  creditor,  and  all  is  done  in  pur> 
suance  of  a  pledge  promised  the  creditor,  but  no 
delivery  ever  having  been  made,  and,  when  the 
debtor  dies,  the  securities  remaining  in  his  bank 
box,  deposited  and  held  as  his  property.    Ibid. 

6*  In  such  case  the  derfc  of  the  debtor* 
because  he  receives  the  Instructions 
of  his  employer  to  deliver  the  securi- 
ties and  communicates  such  Instruc- 
tions to  the  creditor*  does  not  become 
''the  third  person  agreed  upon**  to  take 
possession  of  the  securities  for  the  oreditor,  re- 
quired by  the  code  when  the  pledge  is  proposed 
to  be  perfected  by  that  method  of  deliveiy. 
Least  of  ail  can  we  hold  that  by  such  instruc- 
tions, and  their  communication,  is  any  shadow 
of  possession  passed  to  the  clerk,  of  securities  in 
his  employer*8  bank  box,  never  taken  from  It 
until  his  death,  when  his  executor  takes  charge 
of  box  and  contents.    Ibid. 

6*   Instructions  of  an  employer  to  his 
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clerk*  with  reference  to  the  delivery  of  the 
ployer*s  securities  to  one  of  his  creditors,  and 
communicated  to  the  creditor,  whatever  their 
force  in  the  life  of  the  employer,  certainly  coaaa 
to  have  any  effect  when  the  death  of  the  eoi- 
ployer  occurs,  no  delivery  having  ever  beso 
made. 

7*  Death  of  the  debtor  fixes  the  rights 
of  his  creditors  as  they  exist  at  that  moment; 
and  a  proposed  pledge,  not  perfected  by  deUvery 
when  the  debtor*s  death  occun,  ooofen  no 
rights. 

iWatkin$  and  IfcEnery,  JJ.,  dii«ent  from  propoti-' 

tfons  5-7.) 

(ICarch  12. 1894.) 

APPEAL  bv  claimants  from  a  decree  of  the 
Civil  District  Court  for  the  Parish  of 
Orleans  sustainiDg  oppositions  to  tbe  pro- 
visiooal  account  of  the  executor  which  al- 
lowed the  claims.     Affirmed. 

The  facts  are  stated  in  tbe  opinions. 

2ir,  Albert  Voorhies  for  appellaots. 
Joseph  K.  Hvmel,  0.  Hymel's  Succession,  and 
Mrs.  P.  E.  Tassin. 

Mr.  Felix  P.  Poche  also  for  appellsiit^ 
Mrs.  Tassin. 

Mr,  Charles  F.  Claiborne  for  appel- 
lants, Denis  Lanaux  and  the  executor. 

McMTS.  Semmes  Sb  Icei^endre  for  appel- 
lant. Estate  of  Serapbin  Hymel. 

Mr.  James  McConnell  for  appellee.  State 
National  Bank. 

Mr.  £.  Howard  McCaleb  for  appellees. 
People's  National  Bank,  New  Orleans  Na- 
tional Bank,  and  Qeorge  Dionne. 

Messrs.  Beattie^  Seattle  also  for  ap- 
pellee, Dionne. 

Messrs.  Jonas,  Farrar  ft  Krattschnitt 
for  appellees.  Glover  &  Odcndabl. 

Messrs.  William  S.  Benedict  and  Robert 
G.  Dugme  for  appellees,  Joseph  Walton  A 
Co.  and  Moran  &  Wood. 

Mr.  John  B.  Fisher  for  api>el]ee.  People's 
Slaughter  House  Co. 


employ^  of  the  pledareor,  and  the  oourt  held  that 
the  pledgre  was  valid,  but  there  is  no  discussion  of 
tbe  effect  of  making  the  pledgeor's  airent  the  de- 
positary. 

In  BojDton  v.  Payrow,  67  Me.  687,  a  ^ood  pledge 
was  held  to  have  been  created  by  the  doUvery  of  a 
savings  bank  book  to  the  pledgeor*8  mother,  to  be 
delivered  to  the  pledgee. 

In  MoCready  v.  Hasloolc.  8  Tenn.  Oh.  18,  the  prop- 
erty belonged  to  John  W.  Morton,  was  sold  by  him 
to  Pulliam  &  Ck>.  who  retained  him  as  clerk  in  the 
store.  Subsequently  to  secure  a  debt  of  Pulliam  ft 
Co.  and  Morton  the  property  was  pledged  to  per- 
sons who  placed  it  in  possession  of  John  W.  Mor- 
ton, Jr.,  and  the  pledge  was  upheld.  But  the  rela- 
tion of  the  depositary  to  the  concern  does  not  ap- 
pear further  than  is  shown  by  his  name. 

But  in  Dirlgo  Tool  Co.  v.  Woodruff,  il  N.  J.  Eq. 
886,  the  attempted  pledge  was  of  the  machinery 
and  tools  of  a  manufacturing  establishment,  and 
the  superintendent  of  the  establishment  was  left 
in  possession  as  the  agent  of  the  pledgee.  Shortly 
afterwards  he  stated  to  one  contemplating  a  loan 
upon  a  chattel  mortgage  of  the  same  property  that 
there  was  no  lien  upon  it  and  the  pledgee  was  held 
bound  by  bis  statements  and  the  mortgagee  was 
given  priority  over  the  pledgee. 

So  in  D'Meza*B  Succession,  S6  La.  Ann.  86,  the  at- 
tempt was  made  to  enforce  a  pledge  of  a  policy  of 
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insurance,  on  the  ground  that  It  had  been  plaoed 
in  the  possession  of  tbe  pledgeor*s  bookkeeper  for 
the  pledgee,  but  was  not  sustained,  on  the  ground 
that  the  contention  that  the  policy  was  plaoed  in 
the  possession  of  the  bookkeeper  for  the  pledgee 
was  not  borne  out  by  the  facts,  the  court  stating 
that  the  bookkeeper  had  never  been  Instructed  to 
deliver  the  policy  to  the  pledgee. 

And  in  Citizens*  Bank  of  Loutsiana  v.  Janin,  4t 
La.  Ann.  — ^  It  was  held  that  possession  by  a  leasee 
of  the  pledgeor  was  not  sufficient  to  validate  the 
pledge,  although  the  pledgeor  had  agreed  to  lease 
for  tbe  benefit  of  the  pledgee,  and  the  Icssee^bad 
been  informed  of  the  agreement  and  agreed  to 
recognize  the  pledgee*s  rights,  if  there  was  no 
agreement  between  the  pledgeor  and  pledgee  that 
the  tenant  ^ould  hold  the  property  as  a  third  per- 
son for  the  benefit  of  tbe  pledgee. 

In  Casey  v.  Cavaroo,  96  tr.  8. 467, 21  .L.  ed.  779,  the 
depositary  agreed  upon  by  the  parties  was  the  firm 
of  which  the  president  of  the  pledgeor  bank  was  a 
member,  but  Instead  of  his  taken  possession  of  ttie 
pledge  he  left  it  in  possession  of  a  dork  of  the 
bank  for  the  purpose  of  facilitating  colIectioDa. 
The  court  does  not  discuss  the  question  whether 
or  not  the  president  of  the  bank  would  be  a  law- 
ful depositary,  but  rather  assumed  that  fact,  and 
then  held  that  he  did  not  have  sufficient  pooseasiosi 
to  constitute  the  pledge  valid.  B.  P.  F« 
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McEnery*  J.,  deliyered  the  opinion  of 
the  court: 

Pierre  Lanauz,  commiflsion  merchant  and 
factor,  died  in  the  city  of  New  Orleans 
September  6,  1892.  He  was  the  agent  for 
Mis.  E.  Tassin,  Octare  Hymel,  deceased,  and 
J.  R.  and  Seraphin  Hymel.  These  parties 
intrusted  their  funds  to  Lanaux  for  invest- 
ment,  wiUiout  specifying  and  directing  the 
mode  of  inyestment.  These  funds  were  never,  < 
except  in  case  of  Mrs.  Tassin,  loaned  to 
Lanaux ;  and  he  was  never  authorized  to  use 
them  for  his  own  purposes,  or  in  his  busi- 
ness. The  mandate,  as  shown  by  the  wit- 
nesses and  the  correspondence  between  the 
parties,  was  to  invest  their  funds.  They 
were  deposited  by  them  with  Lanaux  for  this 
purpose,  and  none  other.  On  the  accounts 
current  furnished  these  several  parties,  it  was 
noted  that  the  funds  had  been  invested,  with- 
out saving  in  what  particular  manner.  A 
short  time  before  his  death,  Lanaux,  for  the 
amounts  which  he  had  for  investment  for 
these  parties,  made  up  separate  packages  in 
separate  envelopes,  in  which  were  placed  his 
individual  notes  for  the  amount  due  each, 
with  bonds  and  certificates  of  stock,  with  the 
usual  blank  power  of  attorney  to  transfer  at- 
tached to  them.  On  each  envelope  or  package 
was  indorsed  the  name  of  the  party  to  whom 
it  belonged.  They  were  placed  In  a  bank 
box,  ana  this  box,  witJi  the  key,  was  placed 
in  the  actual  corporal  possession  of  De  Jaham, 
his  clerk.  This  box  was,  according  to 
Lananx's  instructions,  placed  in  the  branch 
depository  of  the  State  National  Bank  for 
security  and  safekeeping,  through  the  in- 
tervention of  George  Lanaux,  who  received 
the  box  from  De  Jaham.  De  Jaham  was 
instructed  and  directed  by  Lanaux  to  deliver 
on  demand  these  packages  to  the  persons  to 
whom  they  were  addressed.  He  had  ex- 
clusive control  of  the  box  containing  these 
pledges,  and  savs  he  would  have  delivered 
them  to  the  parties  on  demand.  It  is  evident 
from  the  testimony  of  De  Jaham  and  George 
Lanaux  that  De  Jaham 's  possession  of  the  box 
was  full  and  complete,  and  adverse  to  that  of 
Lanaux.  Mrs.  Tassin,  who  had  instructed 
Lanaux  in  the  same  manner  as  the  Hymels  as 
to  the  investment  of  her  money,  subsequently 
met  Lanaux,  to  whom  she  loaned  her  money 
on  the  faith  of  the  securities  set  apart  for  her, 
with  the  understanding  that  De  Jaham  was  to 
be  the  depositary  of  the  pledges.  De  Jaham, 
after  receiving  these  pledges,  informed  Mrs. 
Tassin  of  his  possession  of  the  same  for  her 
benefit;  and  she  accepted  De  Jaham  as  the 
depositary  then,  as  she  had  previously  signi- 
fied her  assent  to  do  so,  when  she  had  the  con- 
versation with  Iianaux  which  resulted  in  the 
lending  of  the  money.  This  statement  of  the 
facts  in  relation  to  Mrs.  Tassin  brings  her 
case  directly  under  the  textual  provisions  of 
article  8162  of  the  Revised  Civil  Code,  and 
the  interpretation  placed  upon  the  same  by 
this  court.  Feters  v.  Paeiiie.  Ouano  Go.  43  La. 
Ann.  694 ;  Jaegitet  v.  Mis  Creditors,  88  La.  Ann. 
868;  Weenur,  Delta  Man  Ch,  88  La.  Ann. 
973 ;  Conger  ▼.  New  Orleane,  82  La.  Ann.  1250. 
The  fact  that  De  Jaham  was  the  clerk  of 
Lanaux  could  not  affect  his  capacity  to  act  as 
a  third  party  chosen  by  the  parties  to  be  the 
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detainer  of  the  thing  pledged.  There  was  no 
inconsistency  in  the  two  relations.  Having 
accepted  the  trust,  so  far  as  it  was  concerned, 
he  was  a  stranger  to  Lanaux,  and  in  no  way 
bound,  bv  his  private  relations  to  him,  to 
violate  his  obligation  as  a  fiduciary,  and  to 
surrender  the  pledge  to  him ;  and  he  so  re- 
garded it,  as  he  says  he  would  have  delivered 
the  packages,  on  demand,  to  the  parties  for 
whom  they  were  intended.  Seraphin  Hymel, 
J.  R.  Hymel,  and  Octave  Hvmel  were  in- 
formed of  the  investment  of  their  funds, 
eitlier  by  Lanaux  or  De  Jaham,  alUiough  the 
testimony  does  not  show  that  they  were  in- 
formed particularly  as  to  the  mode  of  invest- 
ment. It  is  a  fair  inference,  however,  that 
they  were  informed  by  Lanaux  and  De  Ja- 
ham, when  they  spoke  to  those  parties,  whom 
they  had  visited  for  the  purpose  of  informing 
them  as  to  the  fulfillment  of  the  trust  im- 
posed by  them  upon  Lanaux.  This  is  corrob- 
orated by  the  blank  power  of  attorney  which 
Seraphin  Hymel  refused  to  sign,  the  object 
of  which  was  to  remove  and  to  deposit 
bonds,  bills,  stocks,  notes,  eto.  Taking  all 
the  evidence  together,  the  impression  made 
upon  the  mind  is  that  the  Hymels  had  know- 
l^ge  of  the  pledging  of  these  bonds,  stocks, 
etc.,  for  them,  and  that  they  accepted  De 
Jaham  as  the  custodian.  Seraphin  Hymers 
reason  for  refusing  to  sign  the  power  of  at- 
torney was  that  he  thought  his  funds  safelv 
invested.  This  power  of  attorney  was  aa- 
mltted  in  evidence,  over  the  oblection  of  the 
opponento;  but  it  was  admissible  to  show, 
in  part,  that  Seraphin  Hymel  knew  that 
his  funds  had  been  invested  in  the  manner 
shown  by  the  inventory  and  the  account,  and 
the  disposition  of  his  funds,  and  that  he  ac- 
cepted De  Jaham  as  the  third  party  agreed 
on  between  the  parties  to  deteiu  the  pledge. 
We  see  no  ffood  reason  why  the  debtor  cannot 
place  the  Uiing  pledged  in  the  hands  of  a 
third  party,  and  inform  the  creditor  of  the 
fact,  when,  if  he  accepto  the  third  party,  the 
pledge  becomes  perfected.  Such  seems  to  be 
the  doctrine  indicated  in  Petere  ▼.  PacifiG 
Ouano  Co,  42  La.  Ann.  694.  The  succession 
of  Lanaux  could  have  no  greater  righto  than 
the  decedent.  If  he  had  lived,  would  not  the 
pledgees  have  had  the  right  to  claim  the 
things  pledged  to  them  in  the  hands  of  De 
Jaham?  If  a  demand  had  been  made  upon 
De  Jaham  for  the  pledges,  he  could  not  have 
set  up  title  in  Lanaux,  and  Iianaux  certeinly 
was  estopped  from  claiming  the  pledges.  In 
fact,  he  had  completely  divested  himself  of 
possession  of  the  notes,  bonds,  and  certificates 
of  stock  after  De  Jaham  had  accepted  the 
pledges  from  him,  and  had  been  accepted  as 
the  detainer  of  the  pledges  by  the  pledgees. 
Any  attempt  of  Lanaux  to  dispose  of  the 
things  pledged,  in  the  hands  of  De  Jaham, 
could  have  been  successfully  resisted  by  the 
pledgees. 

And  another  view  of  the  case  is  also  fatel 
to  the  demand  of  opponento.  Conceding  that 
there  was  no  valla  pledge  of  the  property, 
the  relations  between  Lanaux  and  the  Hymels 
were  not  those  of  debtor  and  creditor.  They 
never  authorized  Lanaux  to  use  for  his  own 
purpose,  or  in  his  business,  their  funds. 
Their  instruction  to  him,  who  was  their  serv* 
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mat  and  agent,  was  to  invest  these  funds. 
They  were  informed  that  they  had  been  in- 
vested, and  it  was  so  noted  on  the  accounts 
current  furnished  the  Hymels.  Lanauz  in- 
vested these  fuads  in  property  of  which  he 
was  the  owner,  and  placed  the  same  in  the 
hands  of  his  clerk,  to  be  delivered  on  demand. 
The  Hymeis,  on  his  death,  found  in  his  suc- 
cession the  property  destined  by  Lanaux  for 
them.  This  property  was  presumable  pur- 
chased with  their  funds,  and  separated  from 
Lanaux*s  property,  and  became  their  prop- 
erty. Beatty  v.  McCleod,  11  La.  Ann.  76. 
It  is  the  law  that  the  Hymels,  in  order  to 
secure  the  identical  fund  in  tiie  insolvent 
succession,  must  separate  the  fund  from  the 
mass  of  the  succession,  and  distinguish  it. 
But  it  is  also  the  law,  where  trust  funds  have 
been  specifically  invested  in  property  which 
can  be  identified,  the  property  must  respond 
to  the  trust  fund,  and  stand  in  its  stead.  The 
Hymels  therefore  have  the  right  to  claim  the 
specific  property  purchased  with  their  funds 
by  their  servant  and  agent    Ibid, 

It  is  contended  by  opponents  that  the  notes 
were  null  and  void  because  signed  and  in- 
dorsed by  De  Jaham,  and  that  he  had  no 
written  authority  to  si^n  and  indorse  them. 
The  mandate  to  sign  and  indorse  a  promissory 
note  must  be  express  and  special,  but  it  need 
not  be  in  writing.  Boyd  v.  Ohaffe,  21  La. 
Ann.  476.  De  Jaham 's  authority  to  sign  and 
Indorse  the  notes  was  express  and  special,  al- 
though not  in  writing.  To  perfect  the  pledge, 
the  delivery  of  the  bonds,  notes,  etc.,  was 
sufficient.  Ribei  v.  BaiaiUe,  85  La.  Ann. 
1171 ;  Rev.  Civ.  Code,  art.  2158. 

On  October  8.  1891,  S.  Hymel  deposited 
with  Lanaux  |23,000.  This  deposit  was  for 
the  purpose  of  meeting  current  expenses  of 
his  plantation.  This  sum  is  plaora  on  the 
account  as  an  ordinary  debt.  It  is  claimed 
by  Hymel  that  his  was  a  trust  fund,  and  that 
the  executor  must  turn  it  over  to  Hymel's 
representatives  before  making  a  distribution 
of  Lanaux 's  assets  among  his  creditors.  The 
fund  has  not  been  identified,  nor  has  it  been 
traced  in  its  conversion  into  other  property. 
The  depositor  has  no  general  privilege  on  the 
prooerty  of  the  agent.  Lanoue  v.  Dumar- 
trait,  25  La.  Ann.  478 ;  Stone' $  Suceeufon,  81 
La.  Ann.  814.  It  must  therefore  be  rated  as 
an  ordinary  debt  against  the  succession  fund. 

The  opposition  to  the  claim  of  the  Planters' 
Fertilizing  Company  is  not  well  founded. 
The  proof  is  insufficient  to  sustain  it.  The 
district  judge  was  of  this  opinion,  and  we 
see  no  reason  to  disturb  his  ruling. 

Walton  &  Co.  and  Moran  &  Wood's  claim 
for  a  privilege  for  coal  furnished  the  planta- 
tion was  properly  allowed,  restricted  as  It 
was  to  coal  furnished  for  making  the  crop  of 
suear  on  the  several  plantations. 

It  »>  t?ierefore  ordered,  adjudged,  and  decreed 
that  the  judgment  appealed  from  be  amended  eo 
as  to  reverse  that  part  of  tne  decree  sustaining 
the  oppositions  to  the  claims  of  Seraphin  Hymel, 
Octave  Hymel,  Joseph  R.  Hymel,  Mrs,  F.  B. 
Tassin,  to  be  paid,  by  preference  and  priv- 
ilege, out  of  certain  notes  and  bonds,  snares 
of  stock,  etc.,  pledged  to  them,  and  men- 
tioned in  the  inventory  and  on  the  account 
of  the  executor ;  acid  it  is  now  ordered  that 
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the  opposition  to  the  same  be  dismissed,  and 
said  claims  be  recognized  as  placed  on  the 
account.  In  all  other  respects  the  judgment  is 
affirmed;  the  succession  to  pay  all  costs. 

A  rehearing  was  subsequently  granted 
after  which  on  June  9,  1894,  Miller*  J,,  on 
behalf  of  the  court  delivered  the  following 
opinion : 

.  The  question  in  this  case  is  whether  the 
appellants,  the  successions  of  Seraphin  Hy- 
mel, of  Octave  Hymel,  Joseph  H.  Hymel, 
Mrs.  Florian  E.  Tassin,  and  Denis  Lanauz, 
are  pledge  creditors  of  the  late  Pierre  Lanaux. 
The  account  of  the  executor  of  the  deceased 
recognized  the  pledges,  and  from  the  judg- 
ment of  the  lower  court  maintaining  the  op- 
positions of  ordinary  creditors  of  the  de* 
ceased,  and  adjudging  that  the  appellants 
were  not  pledeo.  creditors,  they  prosecute 
this  appeal.  The  case  has  been  elaborately 
argued  in  this  court,  both  on  the  original 
trial  and  on  the  rehearing,  and  has  engaged 
our  serious  attention.  The  full  argument  in 
this  court  has  served  to  eliminate  irom  con- 
sideration a  mass  of  testimony  contained  in 
the  voluminous  record,  well  calculated  to 
cloud  the  issue  and  mislead  the  court 

At  the  outset,  it  may  be  stated,  we  regard 
the  debts  of  the  creditors  asserting  the  pledges 
as  established.  The  pecuniary  condition  of 
Pierre  Lanaux  is  unimportant,  as  this  is  not 
the  revocatory  action.  It  is  of  no  consequence 
in  this  discussion  that  Pierre  Lanaux,  the  de- 
ceased factor,  had  annually,  for  years,  bal- 
ances in  his  hands  derived  from  the  sale  of 
the  crops  of  the  asserted  pledge  creditors, — 
was  accustomed  to  invest  for  them  their  M- 
ances, — ^and  all  evidence  tending  to  show  that 
the  asserted  pledges  were  such  investments 
has  no  bearing  on  the  controversy,  the  cred- 
itors claiming  as  pledgees,  not  as  owners,  for 
whom  the  securities  had  been  bought  by  their 
agent.  The  claim  of  ownership,  and  at  the 
same  time  as  creditors  entitled  to  the  bonds 
as  pledgees,  would  be  inconsistent,  besides 
admitting  of  no  support  under  the  facts ;  and 
the  creditors  properly  elected,  in  the  lower 
court,  to  stand  on  their  asserted  pledges. 

The  controversy  is  between  the  creditors 
asserting  these  pledges  on  a  large  amount  of 
the  securities  of  the  debtor,  ancf  the  mass  of 
the  creditors  interested  in  disputing  the 
pledges,  so  as  to  secure  the  applications  of 
all  the  debtor's  assets  to  the  payment  of  his 
debts.  The  requisites  of  the  pledge  are  well 
defined.  The  agreement  consummated  by  de- 
livery of  the  property  pledged  to  the  (alit- 
or, or  the  possession  of  the  property  by  s 
third  person,  agreed  on  to  hold  for  the  cred- 
itor, are  the  essentials.  There  is  no  substan- 
tial difference  between  our  code  and  the  gen- 
eral commercial  law  on  the  subject,  and  in 
one  of  the  recent  text-books  the  articles  td 
our  code  are  incorporated  as  expressing  the 
commercial  law.  In  this  case  there  is  no 
pretense  of  any  del  i  very  to  the  cred  itors.  The 
claim  of  the  asserted  pledffe  creditors  is  that 
the  securities  were  placed  in  the  possession 
of  a  third  person  to  hold  for  them.  ReT. 
Civ.  Code,  arts.  8183,  8152,  8162;  Code  Na- 
polean,  art.  2076 ;  Jones,  Pledges,  §§  28,  27, 
28,  et  seq.;  28  Laurent,  Droit  Civil,  p.  168, 
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para.  464.  470,  471,  484 ;  7  Boillcux.  Com- 
mentalre  du  Oage,  p.  129.  The  pledges  are 
asserted  to  have  been  made  in  August,  1892. 
Pierre  Lanaux,  the  debtor,  died  in  Septem- 
ber, about  a  month  after.  There  was  no  in- 
tercourse between  the  debtor  and  Denis  La- 
naux, one  of  the  alle^^ed  creditors,  havini? 
any  reference  to  the  pledge  claimed  for  him. 
We  draw  the  conclusion  from  the  record  that 
there  was  none  with  Seraph  in  Hymel,  another 
alleged  pledge  creditor,  leaving  out  of  view 
the  hearsay  testimony  of  statements  from  him 
that  his  balance  in  the  hands  of  the  deceased 
factor  was  safe,  or  had  been  invested.  With 
two  other  of  the  creditors  claiming  as  plcdj?- 
ees.  Octave  Hymel  and  Joseph  H.  Hymel, 
there  appears  to  have  been  intercourse  prior 
to  the  time  of  the  asserted  pledges,  from 
which  these  creditors  derived  the  understand- 
ing, and  were  assured  by  the  deceased  factor, 
their  balances  in  his  hands  would  be  or  were 
invested,  and  their  securities  placed  in  the 
safe  at  the  New  Orleans  Insurance  Company, 
in  the  vault  of  the  branch  depository  of  the 
State  National  Bank,  in  this  city.  The  de- 
ceased factor  was  president  of  ooth  institu- 
tions. With  Mrs.  Tassin,  another  of  these 
creditors,  the  communications  of  the  deceased 
factor  were  of  a  more  special  character.  Her 
balance  in  his  hands  in  July,  1892,  was  large, 
and  she  was  solicitous  to  have  it  secured  ;  t. 
«.  invested  in  state  bonds.  He  submitted  to 
her  liis  plnn,  thus :  He  would  make  his  note 
for  $40,000;  secure  it  by  a  pledge  of  state 
bonds  and  other  securities;  place  note  and 
securities  in  the  hands  of  George  De  Jaham, 
his  clerk ;  instruct  him  to  put  the  note  and 
securities  in  a  bank  box,  in  the  safe  of  the 
New  Orleans  Insurance  Company,  in  the 
vault  of  the  branch  bank,  to  which  George 
Lanaux,  the  secretary,  had  sole  access;  at 
the  same  time  he  would  instruct  him  to  hold 
the  box  subicct  to  the  order  of  De  Jaham, 
having  the  key  of  the  box,  and  who  would 
be  directed  to  deliver  the  note  and  securities 
on  her  request.  To  this  plan  Mrs.  Tassin 
assented. 

With  this  review  of  the  relations  and  in- 
tercourse of  the  deceased  factor  with  his  cred- 
itors, the  next  phase  of  this  controversy  is 
the  method  of  the  execution  of  the  asserted 
pledges.  On  the  8d  of  August.  1892,  Mr. 
Lanaux  directed  his  clerk,  Mr.  De  Jaham,  to 
make  five  notes  (one  for  Mrs.  Tassin,  for  her 
balance.  140.000 ;  one  for  |31.000,  in  favor  of 
Octave  Hymel ;  one  for  $27,500,  in  the  favor 
of  Seraphin  Hymel ;  one  in  favor  of  J.  R. 
Hymel,  for  $25,000;  and  another,  for  $10,- 
000,  in  favor  of  Denis  Lanaux)  ;  to  attach  to 
each  note  securities  deemed  adequate  to  se- 
cure it ;  to  place  notes  and  securities  in  five 
packages,  each  marked  as  the  property  of  the 
creditor  for  whom  the  contents  were  intended ; 
and  to  put  the  sealed  packages  in  a  bank  box, 
for  which,  Pierre  Lanaux  told  his  clerk, 
George  Lanaux  would  call.  All  this  was 
done,  and  De  Jaham,  the  clerk,  was  in- 
structed to  deliver  the  packages  to  the  cred- 
itors. On  the  day  previous,  George  Lnnaux 
had  been  ret) nested  bv  Pierre  Lanaux  to  put 
a  bank  box  in  the  safe  of  the  insurance  com- 
pany, adding  that  De  Jaham  would  give  the 
box.     On  the  day  following  the  making  up 

25  L.R  A. 


the  packages,  and  placing  them  in  the  boz« 
it  was  taken  from  Pierre  Lanaux *s  office  by 
De  Jaham  and  George  Lanaux,  and  deposited 
in  Uie  safe  of  the  insurance  company,  in  the 
vault  of  the  branch  bank.  De  Juham  had  the 
key  of  the  box  ;  George  Lanaux,  the  combina- 
tion  to  open  the  safe.  Nothing  was  said  by 
Pierre  Lanaux  or  by  De  Jaham  to  George  La- 
naux  in  reference  to  the  box,  save  the  request 
from  Pierre  Lanaux  to  deoosit  it.  and  of 
course  there  was  no  syllable  of  reference  to 
its  contents.  It  bore  the  name  of  the  deceased 
factor,  and  contained,  besides  the  packages, 
his  will,  appointing  Denis  Lanaux  his  ex- 
ecutor. Not  a  single  security  was  ever  de- 
livered from  the  box.  It  was  untouched  from 
the  time  it  was  placed  in  the  safe,  at  Pierre 
Lanaux 's  request,  until  his  death,  when  it 
was  opened,  under  the  order  of  the  court,  to 
search  for  iiis  will  and  inventory  his  prop- 
erty. The  claims  of  the  creditors  asserting 
pledges  on  the  contents  of  the  box  on  the 
theory  that  the  securities  in  their  debtor's 
bank  box  ought  to  be  deemed,  not  in  his  pos- 
session, but  in  that  of  these  creditors,  through 
a  third  person  supposed  to  hold  for  them,  are 
fortified,  it  is  urged,  by  the  direction  of 
Pierre  Lanaux  to  nis  clerk  to  deliver  the 
packages,  and  by  the  fact  that  the  directions, 
at  the  request  of  Pierre  Lanaux,  were  com- 
municateii  by  bis  clerk  to  the  creditors,  or 
some  of  them.  The  testimony  on  this  branch 
of  the  case  appears  to  be  about  this:  The 
information  was  ffiven  to  Octave  FTvmel  and 
Joseph  R.  Hymel  that  their  funds  in  the 
hands  of  the  deceased  factor  had  been  invested 
for  them, — were  in  the  safe  of  the  insurance 
company,— and,  to  use  the  language  of  the 
witness,  they  ratified  the  investments.  The 
testimony  of  De  Jaham  on  this  point  is  in 
some  degree  conflicting,— apt  to  occur  in  the 
testimony  of  any  witness  subjected  to  pro- 
tracted examination  and  cross-examination  as 
to  details.  But  fl^iving  effect  to  all  his  testi- 
mony, and  that  of  others,  it  is  our  conclusion 
his  communication  to  Joseph  R.  and  Octave 
Hymel  may  be  epitomized  in  the  reference  by 
him  to  the  investments  being  in  the  safe  of 
the  company.  To  Mrs.  Tassin  the  com- 
munication of  De  Jaham  wss,  in  effect,  that 
all  had  been  done  with  reference  to  the  pledge 
as  proposed  to  her  by  Pierre  Lanaux.— that 
is,  the  execution  of  the  note ;  piscine  the  note 
and  securities  in  the  package  marked  for  her, 
the  packages  in  the  box,  the  box  in  the  safe 
of  the  company  in  the  bank*s  vault;  his  in- 
structions to  deliver  to  her.  And  De  Jaham 
also  stated  that  he  and  George  Lanaux  had 
accepted  the  commission  confided  to  them  by 
the  deceased.  This  last  statement  conveyed 
the  inference  of  the  witness;  but  the  fsct  is 
that  George  Lanaux,  entirely  ignorant  of  the 
contents  of  the  box,  had  no  such  commission, 
and  never  even  heard  of  it. 

It  is  substantially  on  this  state  of  facts  this 
court  is  called  on  to  sustain  pledges  of  securi- 
ties in  the  debtor's  bank  box  never  taken  from 
it  till  his  death,  and  then  by  his  executor.  It 
is  urged  on  us  that  the  facts  bring  the  asserted 
plcdi^es  within  the  essentials  so  plainly  ex- 
pressed in  the  code, — that  no  pledge  exists 
without  actual  delivery  to  the  creditor,  or  to 
a  third  person  for  him.     The  symbol  of  the 
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pledge,  In  the  Roman  law,  is  the  fist  of  the 
creditor  closed  on  the  pledge,  denoting  that 
acual  possession  which  all  recognize  as  linked 
to  the  pledge,  and  without  which  none  can 
exist.  We  are  responding  to  the  case  of  the 
creditors,  to  hold  that  these  securities  in 
Pierre  Lanauz's  box,  in  bank,  directed  to  be 
delivered,  but  never  taken  from  it,  are  not- 
withstanding to  be  deemed,  not  in  his  pos- 
lession,  but  In  that  of  some  third  person  for 
the  creditors.  If  we  are  to  reach* any  such 
conclusion,  it  must  be  on  some  theory  of  con- 
fltfuctive  possession  not  capable  of  easy  ap- 
preciation. We  can  hardly  conceive,  even  on 
this  theory  urged  on  us,  of  constructive  pos- 
session or  constructive  holding,  how  the  case 
of  the  Hymels  and  Denis  Lanauz  can  be  sup- 

Jorted.  The  intercourse  with  Octave  and 
oseph  R.  Hymel  with  the  deceased  factor, 
and  subsequently,  after  his  death,  with  De 
Jaham,  that  can  oe  deemed  to  have  the  faint- 
est relation  to  these  securities,  has  been  stat- 
ed. It  will  not  be  pretended,  in  that  inter- 
course, any  one  was  agreed  upon  or  suggested 
to  take  possession  of  the  securities  for  them. 
Still  less  can  it  be  maintained  that  there  was 
ever  Uie  shade  of  any  such  possession,  unless 
packages  in  Lananx's  box  are  to  be  deemed 
not  in  his,  but  in  the  possession  of  some  other. 
With  respect  to  Denis  Lanaux  and  Seraphin 
Hymel,  there  was  no  intercourse  with  ref- 
erence to  the  box  or  its  contents.  A  day  or 
two  after  the  death  of  Hr.  Pierre  Lanaux, 
De  Jaham  spoke  to  Denis  Lanaux  of  a  letter 
in  ttie  box  for  him.  That  was  all  he  ever 
heard  of  the  box  until  the  opening  under  the 
order  of  the  court  disclosed  the  package 
marked  with  his  name.  With  Seraphin 
Hymel,  all  intercourse  or 'knowledge  of  box 
or  contents  is  a  blank.  The  claims  of  these — 
the  Hymels  and  Denis  Lanaux — may  at  once 
be  laid  aside.  There  is  no  pretense  of  the 
delivery  to  them  of  the  asserted  pledges.  It 
would  do  violence  to  the  record,  were  we  to 
maintain  that  there  was  ever  the  selection  of 
any  third  person  to  hold  the  securities  for 
them,  and  still  greater  violence  if  we  held 
there  was  the  shadow  of  any  .such  possession. 
Is  the  case  of  Mrs.  Tassin  any  stronger? 
The  actual  custody  of  the  box  containing  the 
securities  when  Lanaux  died  is  susceptible  of 
no  dispute.  Whether  George  Lanaux  who 
received  it  from  Pierre  Lanaux,  or  the  com- 
pany, or  the  bank  in  whose  vault  the  box  was 
placed,  is  deemed  custodian,  is  immaterial. 
Could  the  possession  of  anv  one  of  these  be 
deemed  that  of  Mrs.  Tassin?  Neither  George 
Lanaux  nor  the  company  nor  the  bank  had  the 
slightest  intimation  of  her  now  asserted  in- 
terest in  the  contents  of  the  box.  With  the 
fact  that  must  be  conceded, — that  the  box  was 
thus  received  and  thus  held, — it  is  plain  that 
no  other  relation  or  ownership  or  account- 
ability grew  out  of  the  deposit  of  the  box, 
other  than  that  arising  daily  when  the  cus- 
tomer sends  his  box  to  the  bank.  It  must  be 
apparent,  then,  that  George  Lanaux  held  that 
box  for  Pierre  Lanaux,  and  in  no  sense  for 
Mrs.  Tassin,  whose  asserted  pledge  rests  on 
tlic  theory  of  her  possession,  actual  or  con- 
structive, of  the  securities  in  that  box, 
claimed  by  her.   The  fact  that  George  Lanaux 

26  L.  R.  A. 


received  the  box  from,  and  held  it  for,  Plem 
Lanaux,  must  be  accepted,  and  exert  ita  in- 
fluence in  the  solution  of  the  vital  issue  as  to 
the  possession  of  these  securities.     WhateTer 
qualifications  may  be  claimed  to  arise  from 
the  previous  negotiation  between  Mr.  Lanaux 
and  Mrs.  Tassin  in  reference  to  the  asserted 
pledge,  or  from  the  fact  that  subsequent  to 
the  negotiation  he  placed  the  package  of 
securities  bearing  her  name  in  the  box,  or 
from  the  additional  circumstances  that  the 
clerk  of  the  debtor,  with  the  key  of  the  box, 
had  his  instructions — never  fulfilled — to  de- 
liver to  her  the  package,  and  that  the  in- 
struction, at  the  request  of  the  debtor,  had 
been  communicated  to  her,  still,  whatever  the 
force,  if  any,  of  these  qualifications,  or  of 
any  other  the  record  exhibits,  the  unalterable 
fact  remains  that  when  the  death  of  the  debtor 
occurred,  which  fixes  the  rights  of  all  cred- 
itors as  they  exist  at  that  moment,  the  se- 
curities now  claimed  to  have  been  in  the  pos- 
session of  a  third  person,  agreed  on  to  hold 
for  the  creditor  asserting  the  pledge  were  in 
the  debtor's  bank  box  deposited  as  his  prop- 
erty.    There  is,  on  this  branch  of  the  case, 
another  impressive   feature.    When  Pierre 
Lanaux   unfolded  his  plan  to  secure  Hits. 
Tassin,  the  payment  of  the  large  balance  in 
his  hands,  along  with  the  placing  the  note  in 
her  favor,   witn  the  package  of  securities 
bearing  her  name,  in  the  box,  and  alonff  with 
the  instructions  for  delivery  to  his  clerk,  and 
the  deposit  of  the  box,  it  was  part  of  that 
plan  that  George  Lanaux,  receiving  the  box, 
was  to  be  instructed  to  hold  the  box  subject 
to  the  order  of  the  clerk.    If  these  instruc- 
tions had  been  eiven,  and  accepted  (as  doubt- 
less they  would  have  been)  by  George  Lan- 
aux, the  case  of  Mrs.  Tassin  would,  at  least 
in  this  respect,  have  represented  a  different 
aspect.     There  would  have  been  the  basis  for 
the  argument,  to  whatever  extent  it  might 
avail,  that  the  box  was  held  for  De  Jaham 
alon^  with  his  mandate  of  delivery  to  Mrs. 
Tassin.     But  the  deceased  factor — sick  when 
the  proposed  pledge  was  discussed,  and  at- 
tempted to  be  carried  into  eifect,  and  unfitted 
for  business — failed  to  bear  in  mind  the  pre- 
caution devised  by  him  for  the  protection  of 
the  creditor.     Death  closed  his  lips  without 
any  instructions  to  George  Lanaux  in  respect 
to  the  box.     The  record  then  places  George 
Lanaux  before  the  court  as  holding  the  box 
for  him  whose  name  it  bore,  and  from  whom 
it  came.  It  cannot,  therefore,  for  one  moment, 
be  contended  that  he  bore  the  slightest  rela- 
tion to  Mrf).  Tnssin.     When  the  pledge  is  con- 
summated by  delivery  to  a  third  person  to 
hold  for  the  creditor,  it  is  the  natural  result 
that  a  liabilitv  at  once  arises  between  the 
third  person  thus  selected  and  the  creditor. 
No  such   liability,    in  thin  case,   existed. 
Laurent  thus  puts  it :    "  L* article  $076  admet 
que  le  crSancier  gagiete  est  mu  en  poeeeetion 
loreque  le  gage  a  M  remie  a  un  Hen  ecmoenu 
entre  les  parties.    Ilfaui  done  une  eanwfUion 
qui  HaJblieee  un  lien  entre  le  tiers  et  le  eriand&r 
gagiete  de  eorte  que  le  ereander  poeeide  par 
Vintermediare  du  tiere,^    28  Laurent,  Droit 
Civil,  p.  484.    This  case  can  be  supported 
on  no  theory  that  George  Lanauz  held  for  the 
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creditor,  of  whose  asserted  interest  he  was 
ignorant,  and  to  whom  he  sustained  no  rela- 
tion of  trust  or  liabilitj. 

It  is  Insisted,  however,  that  this  court,  in 
solving  issue  of  the  possession  of  these  se- 
curities claimed  by  Mrs.  Tassin  as  pledged 
to  her,  shall  hold  for  naught  that  they  were 
in  the  debtor's  box,  deposited  and  held  for 
him,  and  never  taken  from  it,  except  by  his 
executor,  when  the  debtor's  death  occurred. 
It  is  claimed  that  the  pledge  and  possession 
of  Mrs.  Tassin  are  to  be  supported  on  the 
theory  that  George  De  Jaham  had  been  se- 
lected to  hold  possession  of  the  pledges  for 
her,  and  actually  had  that  possession.  Her 
whole  case  rests  on  that  theory.  Is  it  to  be 
maintained  that  De  Jaham  ever  was  selected 
to  take  the  securities  into  his  possession,  or 
that  he  ever  had  the  vestige  of  any  such  pos- 
session ?  Al  1  must  real  i  ze  the  exaction  of  the 
code  that  actual  delivery  of  the  pledge  must 
be  made  to  the  creditor,  or  possession  de- 
livered to  a  third  person  chosen  by  debtor  and 
creditor  to  hold  for  the  creditor.  What  the 
code  means  by  this  selection  of  a  third  per- 
■on  to  hold  for  the  creditor,  and  by  his  pos- 
■ession  of  the  pledge,  requires  no  comment. 
Was  De  Jaham  ever  clothed  with  any  such 
agency,  or  vested  with  any  such  possession? 
Im  Jaham's  whole  function  with  respect  to 
the  securities  was  derived  from  the  order  of 
his  employer.  That  was  to  place  the  pack- 
age of  securities  in  his  employer's  bank  box, 
and  deliver  the  package  on  the  call  of  the 
creditor.  That  order  certainly  did  not  au- 
thorize the  clerk  to  take  the  securities  into 
his  possession,  to  hold  them  for  the  creditor. 
Nothing  of  the  kind  was  contemplated.  If 
the  creditor  had  called,  she  doubtless  would 
have  obtained  the  securities,  and  thus  ob- 
tained the  possession  essential  to  perfect  the 
pledge.  No  such  call  was  made,  and  the  se- 
curities remained  in  the  debtor's  bank  box, 
undelivered.  The  clerk  never  conceived  he 
had  any  authority  to  remove  the  securities 
from  the  bank  box.  When  the  creditor  de- 
manded the  securities  after  the  debtor's  death, 
the  clerk  declined,  stating  his  authority 
ceased  with  the  death ;  adding,  however,  the 
creditor's  right  would  ultimately  be  secured. 
His  refusal  without  any  qualification,  in  our 
opinion,  defined  his  power,  because  death  re- 
▼okes  all  unexecuted  orders  of  the  principal. 
There  was  then  no  agreement  whatever  that 
the  securities  claimed  as  pledged  to  Mrs. 
Tassin  should  be  put  In  possession  of  the 
clerk  as  a  third  person  to  hold  for  Mrs.  Tas- 
ain.  Nor  does  it  in  the  least  affect  the  ques- 
tion that  the  clerk  communicated  the  order 
of  his  employer  to  deliver  to  her,  nor  that 
she  signified  her  assent.  No  license  of  con- 
struction enables  us  to  transform  an  order  of 
the  employer  to  his  clerk  for  the  delivery,  if 
called  for,  of  securities  from  the  employer's 
box  in  bank,  into  a  mandate  that  the  clerk 
shall  remove  the  securities,  and  take  them 
into  possession  to  hold  for  the  creditor. 
Least  of  all  can  we  hold  the  clerk  ever  had 
that  possession.  Placed  in  the  debtor's  bank 
box,  deposited  and  held  as  his  property,  the 
•ecurities  remained  untouched  until  his 
death,  and  then  were  removed  only  by  the  ex- 
ecutor to  inventory  Hie  debtor's  property. 
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There  was  clearly  no  delivery  of  the  secur- 
ities; none  to  the  creditor;  none  to  a  third 
person  to  hold  for  her.    The  pledge  was  in- 
choate,— a  delivery  proposed,  but  never  ac- 
complished.    The  case  is  of  the   class  of 
pledires  proposed,    but  not   perfected;  and 
nothing  is  better  settled  than  that  inchoate 
or  executory  contracts  of  pledge,  not  perfected 
by  delivery,  confer  no  rights,  as  against  other 
creditors.    The  death  of  the  debtor  fixes  the 
rights  of  the  creditors  as  they  exist  at  that 
moment     The  same  rule  is  enforced  when  the 
debtor  makes  a  surrender  of  his  property  to 
his  creditors.    Civ.  Code.    No  delivery  had 
been  made  when  that  death  occurred ;  none 
after  was  possible.     Bev.  Civ.   Code,  arts. 
8188,  8162,  8162,  3182,  8188.  3185 ;  Buard  v. 
LemM,  12  Rob.  (La.)  248 ;  Bayee  v.  Eseome,  8 
La.  Ann.  872 ;  SlideU  v.  Pritehard,   5  Rob. 
(La.)  101;  Martin  v.    Williams,  8  La.  Ann. 
582.     See  the  cases  collected  in  1  Hen.  Dig. 
p.  686,  No.  7 ;  2  Hen.  Dig.  p.  1604,  No.  1. 
The  creditor's  case   lacks  the  life  of  the 
pledge  in  a  controversy  with  creditors,  •'.  s. 
delivery. 

In  a  commerical  community,  especially.  It 
is  of  importance  the  law  of  pledge  should  be 
clearly  understood,  and  that  requisites  of 
common  acceptance  should  not  be  made  un- 
certain. The  creditor's  case  exacts,  we 
think,  that  the  tests  of  our  law  shall  be  dis- 

filaced.  The  case  may  receive  appropriate 
llustration  by  supposing  that  precisely  such 
a  pledge  as  is  claimed  here  for  Mrs.  Tassin 
was  proposed  to  any  bank  or  business  man. 
The  proposition  would  be :  The  execution  of 
the  borrower's  note,  with  securities  attached ; 
the  note  and  securities  placed  in  a  package 
marked  with  the  lender's  name ;  the  packaee 
placed  in  the  debtor's  bank  box ;  the  box  de- 
posited in  bank  by  the  debtor ;  his  clerk  in- 
structed to  deliver  the  package  on  the  call  of 
the  creditor;  and  the  creditor  notified  when 
all  this  is  done ;  and  of  the  instructions  given 
the  clerk.  Does  any  one  suppose  that  a  dol- 
lar could  be  obtained  on  any  such  so-called 
pledge  of  securities  to  be  kept  in  the  debtor's 
bank  box,  supplemented  by  his  directions  to 
his  clerk  for  del  i  very  to  the  creditor  ?  Would 
any  one  suppose  that,  unless  that  delivery 
was  obtained,  there  would  be  any  pledge,  as 
against  other  creditors  of  the  debtor.  On  the 
contrary,  the  prompt  answer,  at  any  bank,  to 
any  such  proposition,  would  be  that  putting 
securities  in  the  debtor's  bank  box,  with  all 
the  formalities  and  instructions  indicated, 
was  neither  delivery  to  the  creditor,  nor  to  a 
third  person  to  hold  for  him,  and  hence  there 
was  no  pledge.  If  a  pledge,  dependent,  as 
it  is,  on  delivenr  to  the  creditor,  or  the  third 
person  to  hold  for  him,  can  be  accomplished 
in  the  mode  we  are  asked  to  recognize  in  this 
case,  t.  e,  of  securities  never  out  of  the  debt- 
or's bank  box  from  the  time  he  placed  them 
in  it  until  his  executor  took  charge  of  them, 
there  would  be  no  limit  to  the  pledges  the 
debtor  might  make  of  the  same  property.  To 
each  lender  the  debtor  might  tender  the  se- 
curity of  his  own  bank  box.  \i'ith  directions 
to  his  clerk  of  delivery  to  the  creditors.  The 
delivery  obtained  by  any  of  these,  relying  on 
this  bank-box  pledge,  would  demonstrate 
that  all  the  otners  had  no  pledge.    This 
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theory  that  pledges  can  be  made  without  the 
complete  dispossession  of  the  debtor,  and 
that  the  pledge  may  be  consummated  by 
marking  the  creditor's  name  on  the  packages 
of  securities  in  the  debtor's  bank  box,  sup- 

f»lemented  by  his  unexecuted  order  for  de- 
ivery,  given  to  his  clerk  and  communicated 
to  the  creditor,  finds  its  answer  in  our  code, 
in  the  text- books,  and  adjudicated  cases. 
That  answer  is:  The  pledge  requires  pos- 
session in  the  creditor.  Without  that  posses- 
sion the  pledge  is  inchoate  or  executory,  only 
as  between  the  debtor  and  the  asserted  pledge 
creditors,  but  gives  no  right  whatever  as 
against  other  creditors.  Boilleux  thus  puts 
it :  **  Vne  apprehentum  manueUe  est  de  VeMenee 
du  eontrdi  de  gage;  en  eonfoit  que  le  legislateur 
ait  d4l  tuhordonner  lee  droits  du  ereancier  d 
eette  condition,  puiequ*il  ne  s*agit  pas  d'un 
privilege  proprement  dit,  e'est-a-dire  d^un  droit 
attach^  a  la  qvcUite  de  la  erSance;  mats  d'une 
preference  foridee  sur  la  possession;  si  le  debiteur 
ne  se  dessaissait  pas  le  gage  ne  serait  pas  q'une 
source  de  fraudts^  rien  ne  V  empeclierait  pas  de 
conferer  sveeessivement  d  plusieurs  personnes 
des  droits  sur  la  clu/se.  7  Boilleux,  129.  This 
commentator  on  the  Napoleon  Code  is  felici- 
tous in  his  development  of  the  policy  to  guard 
against  fraud  that  requires  the  complete  dis- 
possession of  the  debtor  of  the  pledged  prop- 
erty, but  all  the  text- books  insist  on  that  dis- 
possession. See,  in  addition  to  the  authori- 
ties cited,  Story.  Bailm.  §  299 ;  Casey  v.  Oav- 
aroe,  9«  U.  S.  467,  24  L.  ed.  779 ;  Story,  Ag. 
%%  867  et  seq. 

Adhering,  as  we  think,  to  the  text  and 
spirit  of  the  code,  it  is  our  conclusion  the 
pledge  claimed  for  Mrs.  Tassin  was  never 
perfected.  There  was  neither  delivery  to 
her,  nor  possession  for  her  in  a  third  person. 
The  bonds  and  securities  claimed  as  pledged 
to  her,  never  delivered,  but  in  the  debtor's 
possession  at  bis  death,  are  to  be  deemed  the 
common  pledge  of  all  his  creditors.  Rev. 
CiT.  Code,  art.  8188. 

It  is  therefore  ordered^  adjudged,  and  decreed 
that  our  former  judgment  be  avoided  and  set 
aside;  and  it  is  now  ordered,  adjudged,  and  de- 
creed that  the  judgment  of  ths  lower  court  be 
affirmed  with  costs. 

Watkins,  J.,  dissenting.  Filed  July  6, 
1894: 

With  respect  to  the  claim  of  the  opponent 
Mrs.  Tassin,  the  question  Is  whether  the  pos- 
session of  De  Jaham  was  such  that  the  priv- 
ilege had  struck  the  collaterals  that  were  at- 
tached to  the  note  of  Pierre  Lanaux  so 
effectually  as  to  have  consecrated  their  pro- 
ceeds to  its  payment,  had  said  collaterals  been 
seized  and  sold  by  any  other  creditor  of  La- 
naux. The  contention  of  Mrs.  Tassin 's  coun- 
.%1  is :  That  at  the  request  of  Pierre  Lanaux 
it  was  agreed  between  him  and  Mrs.  Tassin 
that  she  should  loan  Lanaux  the  sum  of  $40,  - 
000  out  of  her  funds  then  in  his  hands,  on  his 
demand  note,  to  be  secured  by  a  pledge  of 
Ix>uisiana  state  consols  and  New  Orleans  In- 
surance Association  stock,  as  collateral  se- 
curity. That  it  was  further  agreed  between 
said  parties  that  the  pledge  was  to  be  ar- 
ranged in  the  following  manner,  namely: 
The  note,  together  with  the  secureties,  were 
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to  be  placed  in  the  possession  of  Qeorge  De 
Jaham,  who  was  to  put  them  in  a  k>ank  box, 
which  was  to  be  placed  on  deposit  by  De 
Jaham  in  an  iron  safe  of  the  New  Orleans 
Insurance  Association,   at  the  time  in  the 
branch  depository  of  the  State  National  Bank, 
and  in  the  custody  and  under  the  control  of 
the  secretary  of   the  insurance  association, 
who  alone  possessed  the  combination  of  tlie 
vault  and  safe.     That  the  secretary  of  the  in- 
surance association  was  instructed  to  deliver 
the    box    containing  the   securities    to    De 
Jaham,  on  his  demand  ;  the  latter  having  in- 
structions from  Pierre  Lanaux  to  deliver  the 
note  and  pledged  securities  to  Mrs.  Tassin, 
on  her  demand.     That  on  the  3d  of  August^ 
1892,  the  note  and  act  of  pledge  were  ex^ 
cuted.  and  they,  together  with   the   accom- 
panying  securities,  were  placed  in  the  box, 
and  the  box  was  placed  in  the  safe  of  the  in- 
surance  association,  where  it  remained  un- 
interruptedly until    after  Lanaux^s   death. 
That  on  the  7th  of  August  following  the  date 
of  the  selection  of  the  securities,  and  in  pur- 
suance of   the  previous  agreement  of    Mrs. 
Tassin  and  Pierre  Lanaux,  and  by  direction 
of  Pierre  Lanaux,  De  Jaham  visited  Mrs. 
Tassin,    at  her  plantation,  in  the  parish  of 
St.  John,  and  explained  to  her  all  that  he  had 
done, — describing  the  note  which  he  had  exe- 
cuted for  Lanaux  to  her  order,  with  the  de- 
signated securities  attached. — and  that  Mrs. 
Tassin  expressed  herself  satisfied  that  he  had 
carried  out  the  agreement,  and  approved  of 
what  he  had  done.     That,  immediately  after 
the  death  of   Pierre  Lanaux,   Mrs.   Tassin 
called  on  De  Jaham,  and,  in  person  demanded 
the  note  and  securities ;  but  he  declined  be- 
cause, in  his  opinion,  the  death  of  Lanaux 
had  terminated  his  authority  in  the  premises. 
The  facts  bearing  on  the  foregoing  proposi- 
tions are  detailed  substantially  by  two  or 
three  of  the  witnesses,  and  they  may  be  fairly 
summarized  as  follows,  viz.  :    Inrs.  Tassin 
states  that  she  had  three  separate  and  distinct 
interviews  with  Pierre  Lanaux  on  the  subject 
of  her  business,  then  in  his  hands,  viz.  on  the 
11th  of  June,  1892,  on  tlie  21st  and  again  on 
the  26th  of  July,  1892.     In  the  first  interview 
she  gave  him  instructions  to  invest  for  her,  in 
state  bonds,  the  balance  of  $45,917.26  then 
remaining  in  his  hands  to  her  credit,  in  the 
second,  she  agreed  to  loan  him  $40,000  on  his 
demand  note,  secured  by  a  pledge  of  state 
bonds  on  the  par  value  of  $35,000,  and  in 
stock  of  the  New  Orleans  Insurance  Associa- 
tion sufficient  in  amount  to  cover  the  balance 
of  $5,000 ;  in  the  third,  there  was  a  repetition 
of  the  second,  the  details  thereof  being  reit- 
erated.   She  states  that  Pierre  Lanaux*s  prop- 
osition was  to  place  his  demand  note  for  $40,  - 
000,  with  the  aforesaid  securities  attached,  in 
the  hands  of   George  De  Jaham,  which   he 
would  Instruct  him'to  place  in  a  bank  box  in 
the  safe  of  the  New  Orleans  Insurance  As- 
sociation, to  which  George  Lanaux,  secretary 
of  the  company,  had  exclusive  access,  and 
that  at  the  same  time  he  would  instruct  the 
secretary  to  hold  the  box  subject  to  the  order 
of  De  Jaham,  who  was  to  he  authorized  to 
deliver  said  note  and  securities  on  lier  de- 
mand.   That  in  the  last  interview  with  Pierre 
Lanaux  the  latter  Inquired  of  her,  to  know  if 


18M. 


Be  SuGCBBBioir  of  Lanauz. 


585 


she  perfectly  understood  all  theinstTuctionshe 
had  previously  eiven  lier,  and  that  she  replied 
in  the  affiriuatrve.    Mr.  George   De  Jaham 
makes  the  following  statement,  viz. :    "Mr. 
Lanaux  gave  rae  instructions  before  leaving, 
— that  is  to  say,  a  few  days  before,  on  the  2d 
of  August,  he  told  me  to  make  a  note  for  Mrs. 
Tassin ;  to  place  $40,000  for  Mrs.  Tassin,  or 
$85,000,    in  Louisiana  state  bonds,   and  to 
complete  the  balance  of  the  pledge  with  New 
Orleans  Insurance  Associ ation  stock. "    Agai  n 
he   states:    ^'On   the   3d   of    August,    Mr. 
Lanaux  told  me  that  he  had  given  instruc- 
tions to  Mr.  George  Lanaux  to  call  upon  me 
for  a  certain  box,  in  which  I  was  to  place  the 
pledges  for  Mrs.  Tassin  and  [others].     .    .    . 
Mr.  Pierre  Lanaux  called  at  the  office  fonl 
the  8d,  at  about  2  P.  M.    He  asked  me  if  I 
had  executed  his  orders.     I  told  him,  *Yes.  * 
I  went  to  the  bank,   and  got  the  box.     I 
brought  it  into  the  office,  opened  it  in  his 
presence,  exhibiting  to  him  the  notes  for  all 
these  different  parties,  made  packages  before 
him,    and  replaced  them  in  the  box.     That 
was  on  the  3d  of  August."    Asrain  he  says: 
**Mr.  Lanaux's  instructions  were  to  deliver 
to  the  parties  whose  names  were  on  those 
packages,  at  their  request. "    He  states  that 
on  the  4th  of  August,  at  about  11  or  12  o* clock 
M.,  he  telephoned  George  Lanaux,  secretary 
of  the  insurance  association,  that  he  was  ready 
CO  deliver  to  him  the  box,  and  he  came  and 
met  him,  and  that  they  went  together,  and 
placed  the  box  in  his  sale,  in  the  vault  of  the 
insurance  association.     He  further  states  that 
he  retained  the  key  to  the  bank  box,  which 
continuously  remained  in  the  safe  until  after 
the  death  of  Pierre  Lanaux,  and  was  then  de- 
livered to  him  by  George  Lanaux,   and  he 
opened  it  in  his  presence.     He  was  asked  the 
question  whether  he  would  have  delivered  the 
packages  to  the  parties  named,  if  they  had 
demanded  them ;  and  his  answer  was  that  he 
would,  as  Mr.  Lanaux  had  instructed  him  to 
deliver  the  packa^s  to  the  parties  named  on 
the  back  of  the  different  envelopes,  upon  their 
demand.    He  concl  udes  his  answer  by  making 
this  statement :  **  His  instructions  were  to  put 
them  in  the  box,  as  stated  jesterday,  subject 
to  their  demand . "   This  wi tness  further  states 
that  he  went  to  **Mr8.  Tassin 's  house  on  the 
7th  of  August,  1892,     .     .     .     and  told  [herl 
that  Mr.  Lanaux  had  placed,  i.  e,  invested 
for  her,    $40,000,  on  his  note,  secured   by 
$35,000  of  Louisiana  fours,  and  520  shares  of 
New  Orleans  Insurance  Association,  as  he  had 
promised  her.     Mr.  Lanaux  had  told  me  to  go 
there.     Q.    Did  he  instruct  vou  to  go  there 
and  inform  her?    A.  Yes.     &  After  you  re- 
lated to  her  (Mrs.  Tassin)  what  occurred  on 
the  8d  day  of  August,  did  she  say  anything? 
A.  Well,  she  said  it  was  all  right,  according 
to  what  Mr.  Lanaux  had  pi*omised  her. "    The 
witness  again  states  that,  after  Mr.  Lanaux *s 
death.  Mrs.  Tassin  called  on  him  for  the  note 
and  the  securities,  but  he  declined  to  deliver 
them,  because,  in  his  opinion,  his  authority 
from   Pierre   Lanaux  ceased  at  his  death. 
Counsel   for  the  executor  said,    interroera- 
ti vely :    **  And  therefore  you  knew  that  when 
he  died  you  would  have  no  power  over  it,  for 
the  reason  that  it  (the  box)  must  be  opened 
in  his  estate?"    But  his  answer  was:    ''No, 
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I  did  not  think  it  belonged,  even  after  his 
death,  to  his  estate."  Q.  The  instructions  of 
Mr.    Pierre  Lanaux  were  up  to  the  time  oT 
his  death?    A,  He  did  not  specify  up  to  the 
time  of  his  death.     The  words  were :     'You 
will  deliver  these  packages  to  the  parties 
whose  names  are  on  them,~on  their  demand.* 
These  were  the  only  words  he  spoke  to  me  in 
reference  to  these  packages."    The  witness 
then  repeats  that  the  instruments  or  packages 
were  thus  made,  and  placed  in  a  bank  box, 
and  the  parties  were  duly  notified  of  the  fact 
of  the  pledges  having  been  made ;  and  their 
accounts  current  were  duly  credited  with  the 
proper    amounts,    corresponding    with    the 
amounts  of  the  secured  notes.     Mr.  George 
Lanaux  states  that  on  the  2d  or  8d  of  August^ 
1892,  Pierre  Lanaux  "crossed  over  from  the 
State  National  Bank  to  the  office  of  the  New 
Orleans  Insurance  Association ;  came  to  [his] 
office,  and  said,  'George,  can  you  put  a  bank 
box  in  the  iron  safe  of  your  company?'  "    To 
which  question  the  witness  replied :    "It  de- 
pends on  the  size  of  the  box.     Our  iron  safe 
is  pretty   full."    "Lanaux  said:     'Try  and 
put  the  box  in  the  safe.     George  De  Jaham 
will  give  you  the  box.'    That  was  all  P. 
Lanaux  said  to  me  in  relation  to  the  box. 
That  was  in  the  morning,  between  10  and  11 
o'clock.     About  2  o'clock  that  same  day,  I 
telephoned  to  De  Jaham,    .    .    .    asking  him 
if  F.  Lanaux  told  him  about  a  bank   box 
which  I  was  to  put  in  the  safe  of  the  New 
Orleans   Insurance    Association.     He    said, 
*Yes ;'  but  he  was  not  ready  to  put  the  box 
in  the  safe,  but  would  telephone  me.    .    .    . 
The  following  day,    De  Jaham  telephoned 
that  he  was  ready  to  put  the  box  in  the  safe 
of  the  company.    I  answered,  to  wait  for  me 
at  Lanaux's  office ;  that  I  was  coming.     Im- 
mediately, I  left  my  office,  and  proceeded  to 
Pierre  Lanaux's  office,  onConti  [street],  and, 
together,  accompanied  by  De  Jaham,  took  the 
bank  box  from  the  desk  in  P.  Lanaux *s  office, 
and  went  to  the  branch  depository  of  the  State 
National  Bank,  comer  of   Royal  and  Oonti 
streets,  and,  having  assistance  of  employes 
of  the  bank,  we  went  into  the  vault  where 
our  safe  is.     I  opened  the  safe,  and,  after  hav- 
ing moved  certain  securities  from  one  shelf 
to  another,  we  succeeded  in  putting  in  the 
bank  box.    .     .     .    There  is  no  key  to  the 
safe.    There  is  a  combi  nation.    I  had  the  com- 
bination.    I  was  the  only  person  who  had  the 
combination."    On  being  asked  if  he  knew 
anything  of  the  contents  of  the  box,  he  said 
he  did  not.     He  further  states :    "  On  the  6th 
of  September  I  delivered  the  box  to  George 
De  Jaham,  who  called  for  It.    I  had  received 
it  from  George  De  Jaham.     .     .     .     He  re- 
turned it  to  nie  in  the  course  of  five  minutes.* 
This  witness  again  says :    "  I  surrendered  the 
box  to  De  Jaham,  having  received  it  frtm 
him.    I  did  not  know  whose  agent  he  was, 
or  considered  himself  to  be.     That  I  cannot 
answer.     De  Jaham  will  answer  that.     You 
cannot  expect  me  to  answer  for  De  Jaham." 
Mr.  Denis  Lanaux  states  that  the  first  time 
he  "  saw  this  tin  box  was  on  the  6th  of  Sep- 
tember,    .     .     .     with  De  Jaham  and  George 
Lanaux.     I  had  been  informed  by  De  Jaham 
that  he  had  a  box,  which  box  was  in  the  safe 
of  the  New  Orleans  Insurance  Association, 
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which  was  in  the  vault  of  the  branch  de- 
pository of  the  State  National  Bank," — in- 
forming  witness  of  the  contents.  He  said 
that  **  George  Lanauz  opened  the  vault,  and 
De  Jaham  opened  the  bank  box.  We  found 
packages, —one  marked  Tropertj  of  Mrs. 
Tassin, '"  etc.  He  again  said,  **De  Jaham 
told  me  he  had  the  bank  box,"  and,  being 
asked  when  he  was  so  informed  by  De  Jaham, 
replied  that  '^  it  was  on  the  4th  or  6th  of  Sep- 
tember, .  .  .  two  or  three  days  before 
Lanaux  died." 

On  this  evidence,  there  can  be  no  doubt  of 
the  following  facts  being  fully  established, 
▼iz. :  (1)  That  there  was  an  agreement  be^ 
tween  Pierre  Lanaux  and  Mrs.  Tassin  that 
certain  specified  collaterals  were  to  be  at- 
tached to  his  demand  note  for  $40,000  in  her 
favor,  as  security  therefor.  (2)  That  the  note 
was  accordingly  executed,  and  the  aforesaid 
collaterals  were  thereto  attached,  and  that 
same  were  placed  in  an  envelope,  indorsed, 
••Property  of  Mrs.  F.  B.  Tassin,"  and  that 
this  envelope  was  deposited  in  a  bank  box, 
that  was  locked,  and  deposited  in  a  safe  in 
the  vault  of  the  New  Orleans  Insurance  As- 
sociation. (8)  That  De  Jaham  was  propoa^ 
by  Pierre  Lanaux  as  the  person  who  was  to 
carry  the  agreement  between  himself  and 
"Mn.  Tassin  Into  elfect,  and  that  Mrs.  Tassin 
was  so  informed,  and  unequivocally  accepted 
the  proposition.  (4)  That  Pierre  Lanaux 
gave  De  Jaham  instructions  in  exact  con- 
formity with  the  aforesaid  a^preement ;  that, 
in  pursuance  of  said  instructions,  De  Jaham 
accepted  the  trust,  and  made  and  executed  in 
favor  of  Mrs.  Tassin  a  demand  note  for  $40.  - 
000,  and  signed  per  pro  Lanaux,  and  to  that 
note  attached  the  specified  collaterals,  and 
placed  them  in  a  bank  box,  and  locked  the 
box,  and  deposited  it  in  the  iron  safe  of  the 
New  Orleans  Insurance  Association,  retaining 
the  key  in  his  possession.  (5)  That,  in  pur- 
suance of  the  instruction  of  Pierre  Lanaux, 
De  Jaham  visited  Mrs.  Tassin,  at  her  planta- 
tion, in  the  parish  of  St.  John,  for  the  ex- 
press purpose  of  reporting  to  her,  carefully 
and  succinctly,  all  he  had  done,  as  Mr. 
Lanaux  had  promised  her  he  would,  and 
which,  she  acknowledged  to  De  Jaham,  had 
been  done  according  to  their  agreement.  *(6) 
That  De  Jaham,  assisted  by  George  Lanaux, 
secretary  of  the  insurance  association,  and 
other  bank  employes,  placed  the  bank  box 
containing  the  securities  specified  in  the  safe 
of  the  insurance  association,  in  the  vault  of 
the  company  ;  De  Jaham  retaining  the  key  of 
the  box,  and  George  Lanaux  keeping  the  com- 
bination of  the  safe.  (7)  That  the  box  thus 
remained  on  deposit,  and  was  not  touched  by 
any  one,  until  after  the  death  of  Lanaux, 
when  George  Lanaux  opened  the  safe,  and 
permitted  De  Jaham  to  remove  the  banfe  box. 
(8)  That  on  the  7th  of  September.  1892,— the 
next  day  after  the  death  of  Pierre  Lanaux, — 
Mrs.  Tassin  called  upon  De  Jaham  for  the 
deliverr  to  her  of  the  note  and  the  pledged 
securities;  but  her  request  was  declined,  on 
account  of  Pierre  Lanaux's  death,  De  Jaham 
explaining  that  she  would  receive  them  in  a 
few  days.  (9)  That,  on  the  following  day, 
De  Jaham,  accompanied  by  Denis  Lanaux, 
visited  the  branch  depository  of   the  State 
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National  Bank,  and  called  upon  George  Lan- 
aux, secretary  of  the  New  Orleans  Insurance 
Association,  for  the  delivery  of  the  bank  box  ; 
that  the  secretary  at  once  opened  the  vaalt 
and  safe  of  the  insurance  association,  and  de- 
livered the  bank  box  to  De  Jaham ;  and  that 
De  Jaham  procured  the  key,  opened  the  box, 
and  he  and  Denis  Lanaux  examined  the  pack- 
ages therein  deposited,  whereupon  the  bank 
box,  with  the  pledged  securities,  was  re- 
turned to  the  custody  of  tJiie  Insurance  as- 
sociation. 

Recurring  to  the  auery  propounded,  it  ap- 
pears that,  in  the  light  of  the  evidence  de- 
tailed, it  must  receive  an  affirmative  reply,  — 
that  the  possession  of  De  Jaham  was  such 
that  Mrs.  Tassin's  privilege  had  so  effect- 
ually struck  the  collaterals  that  she  woald 
have  been  entitled  to  the  proceeds  if  any 
other  creditor  of  Lanaux  had  seized  and  sent 
them  to  sale.  Or,  in  other  words,  Pierre 
Lanaux  absolutely  lost  or  discontinued  con- 
trol over  the  pledged  collaterals  from  the 
moment  the  bank  box  containing  them  had 
been,  by  De  Jaham,  deposited  In  the  iron 
safe  of  the  New  Orleans  Insurance  Associa- 
tion. After  that  date  the  custody  of  De  Ja- 
ham was  exclusively  for  the  account  of  Hfos. 
Tassin,  to  whom  he  was  directed  by  Pierre 
Lanaux  to  deliver  upon  her  demand.  With 
Pierre  Lanaux's  knowledge,  and  by  his  di- 
rection, the  collaterals  indicated  by  htm, 
and  agreed  upon  by  him  and  Mrs.  Tassin, 
were  segregated  from  his  other  assets,  were 
attached  to  his  demand  note  in  her  favor,  and 
placed  in  an  envelope,  and  marked,  **  Prop- 
erty of  Mrs.  F.  E.  Tassin,"  and  by  De  Ja- 
ham deposited  in  a  bank  box,  of  which  he 
possessed  the  key.  With  the  assistance  of 
the  secretary  of  the  insurance  association,  and 
others  of  its  employes,  the  bank  box  contain- 
ing the  pledged  securities  was  removed  from 
the  desk  of  Pierre  Lanaux,  and  deposited  in 
an  iron  safe  in  the  vault  of  the  insurance  as- 
sociation, of  which  its  secretary  alone  pos- 
sessed the  combination,  thus  completely  sev- 
ering Pierre  Lanaux 's  control  and  dominion 
over  the  box  and  its  contents.  And  when 
De  Jaham  called  on  Mrs.  Tassin,  and  in- 
formed her  of  all  that  Bad  been  done,  **a8  he 
[Pierre  Lannux]  had  promised  her, "  and  Mrs. 
Tassin  expressed  her  approbation  of  the  acts 
he  had  performed,  **as  Mr.  Lanaux  had  prom- 
ised her, "  the  vinculum  of  the  contract  was 
completed,  and  henceforth  De  Jaham  was  ex- 
clusively  her  agent.  That  De  Jaham  so  un- 
derstood the  position  is  fully  attested  by  hi^ 
statements,  to  the  effect  (1)  that  Mr.  Lanaux 's 
instructions  to  him  were  for  him  to  deliver 
the  pledged  collaterals  to  the  parties  whose 
names  were  indorsed  on  the  respective  pack- 
ages, at  their  request:  (2)  that  the  instruc- 
tions of  Pierre  Lanaux  were  not  up  to  the 
time  of  his  death,  but  that  he  was  to  deliver 
upon  the  demand  of  the  pledgees;  (8)  that 
he  (De  Jaham)  informed  Mr.  Denis  Lanaux, 
two  or  three  days  prior  to  the  death  of  Pierre 
Lanaux,  that  he  held  a  box  in  the  safe  of  the 
New  Orleans  Insurance  Association,  contain- 
ing pledged  securities ;  (4)  that,  immediately 
after  the  death  of  Pierre  Lanaux,  De  Jaham 
visited  the  vault  of  the  insurance  association 
in  company  with  Denis  Lanaux  and  the  see- 
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letary  of  the  insurance  company,  opened  the 
▼ault  and  the  safe,  and  deliveifed  the  box 
containing  the  securities  into  the  hands  of 
De  Jaham,  and  he  unlocked  it  in  the  pres- 
ence of  the  secretary  and  Denis  Lanaux,  and 
thereupon  he  and  Denis  Lanaux  examined 
the  securities  that  were  found  in  the  box, 
and,  among  the  number,  the  package  in- 
dorsed, "  Property  of  Mrs.  P.  E.  Tassin ;" 
(5)  that  after  their  examination  was  com- 
pleted the  packages  were  returned  to  their 
places,  Mr.  De  Jaham  locked  the  box,  and 
returned  it  to  the  custody  of  the  secretary  of 
the  insurance  association,  and  he,  in  turn, 
placed  the  box  in  the  iron  safe,  and  closed 
it,  as  well  as  the  vault,  he  alone  possessing 
the  combinations.  What  more  could  have 
been  done,  or  what  additional  formality 
could  have  been  observed,  to  have  perfected 
the  delivery  of  pledged  collaterals  tu  a  third 
person  agreed  upon  by  the  parties?  The  text 
of  the  law  is,  "*  It  is  essential  to  the  contract 
of  pledge  that  the  creditor  be  put  in  posses- 
sion of  the  thing  gi^en  him  in  pledge, '^  etc. 
Rev.  Civ.  Code,  art.  8152.  But  there  is  an 
express  qualification  placed  upon  this  article, 
in  these  words,  viz.  :  '^In  no  case  does  this 
privilege  [Rev.  Civ.  Code,  art.  8157]  sub- 
sist on  the  pledge,  except  when  the  thing 
pledged,  if  it  be  a  corporeal  movable,  or  the 
evidence  of  a  credit,  if  it  be  a  note  or  other 
instrument  under  private  signature,  has  been 
actually  put  and  remained  in  the  possession 
of  the  debtor,  or  of  a  third  person  agreed 
upon  by  the  parties."  Id.  art.  8163.  Was 
not  De  Jaham  the  third  person  agreed  upon 
by  the  parties?  Was  not  his  selection  dul^ 
notified  to  him?  Did  he  not  carry  out  his 
instructions  to  the  letter,  in  the  preparation 
of  the  note  and  pledge,  and  in  giving  to 
Mrs.  Tassin  information  of  his  having  per- 
formed all  the  acts  that  Pierre  Lanaux  had 
promised  ber  should  be  performed?  Did  not 
Mrs.  Tassin  specifically  approve  and  accept 
same,  and  subsequently  call  on  De  Jaham 
for  the  note  and  pledged  collaterals,  in  keep- 
in/;  with  Lanaux's  directions  to  deliver  to 
her  order?  And,  finally,  did  not  De  Jaham 
declare  to  Denis  lianaux,  before  Pierre  Lan- 
aux's  death,  that  he  held  possession  of  the 
Sledged  ^  collaterals,  and,  after  Lanaux *s 
eath,  did  not  the  secretary  of  the  insurance 
association  deliver  them  to  him?  And  can 
it  be  doubted,  in  view  of  the  act  of  the  sec- 
retary in  surrendering  the  actual  possession 
of  well-nigh  $160,000  of  state  bonds  into  the 
power  of  De  Jaham,  two  or  three  clays  after 
the  death  of  Pierre  Lanaux,  that  De  Jaliam 
had  a  ri^ht  of  custody  and  control,  entirely 
independent  of  Lanaux?  There  can  be  no 
other  solution  of  the  question.  What  is  the 
answer  to  the  foregoing  proposition?  That 
of  the  district  judge  was,  as  appears  from 
his  reasons  for  judgment,  that  the  instruc- 
tions of  Lanaux  to  De  Jaham  **  were  those  of 
an  employer  to  his  clerk  f  that  Lanaux  "  said 
nothing  about  the  bank  box,  or  of  De  Jaham 's 
holding  it,  or  the  securities  it  contained,  as 
the  agent  for  any  one,  or  as  a  party  agreed 
upon,  with  whom  the  box  and  securities 
were  to  be  deposited,  nor  did  he,  at  the  time. 
Instruct  De  Jaham  to  notify  the  pledgees  that 
the  securities  had  been  placed  in  the  box, 
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subject  to  their  demand.  But  De  Jaham 
testifies  that  he  did  so,  at  some  time  not  men- 
tioned in  the  testimony." 

It  is  evident  that  the  judge  a  qtio  was  under 
a  misapprehension  of  the  facts  adduced  in 
evidence  on  all  of  the  foregoing  propositions. 
Pierre  Lanaux  being  dead,  his  lips  are  sealed, 
and  cannot  speak,  but  De  Jaham's  testimony 
is  clear  and  unmistakable.  He  says  (using 
his  own  words)  :  **  His  instructions  were  to 
put  it  in  the  box,  as  I  stated  yesterday,  sub- 
ject to  their  demand."  Again:  ^'He  did 
not  specify,  up  to  the  time  of  his  death. 
His  words  were,  'You  will  deliver  these 
packages  to  the  parties  whose  names  are  on 
them,  on  their  demand. '  "  Again :  "I  went 
to  Mrs.  Tassin 's  house  on  the  7th  of  August, 
1892,  .  .  .  and  told  her  that  Mr.  Lanaux 
had  placed — invested  for  her— $40,000,  on 
his  note,  secured  by  $35,000  of  Louisiana 
fours,  and  520  shares  of  the  New  Orleans 
Insurance  Association,  as  he  had  promised 
her.  Mr.  Lanaux  had  told  me  to  go.  Q. 
Did  he  instruct  you  to  go  there  and  inform 
her?  A.  Yes.  .  Q.  After  you  related  to  her 
[Mrs.  Tassin]  what  occurred  on  the  8d  of 
August,  did  she  say  anything?  A,  Well, 
she  said  that  it  was  all  right,  according  to 
what  Mr.  Lanaux  had  promised  her."  From 
the  foregoing  it  is  perfectly  evident  that  De 
Jaham  had  l^en  made  acquainted  with  ^*what 
Mr.  Lanaux  had  promised  Mrs.  Tassin"  and 
that  one  of  the  things  he  had  promised  ber 
was  that  De  Jaham  was  to  deliver  the  secur- 
ities to  her,  on  her  demand.  It  is  equally 
evident  that  he  did  inform  Mrs.  Tassin  that 
be  had  deposited  Lanaux*s  note  and  the  se- 
curities he  had  specified  in  their  previous 
agreement,  which  he  would  deliver  on  her 
demand,  and  that  she  expressed  herself  sat- 
isfied that  he  had  done  all  that  Lanaux  had 
promised  her.  It  is  likewise  evident  that 
the  dates,  places,  and  circumstances  are  all 
precisely  actailed,   with   perfect  accuracy. 

That  be  Jaham  was  at  the  time  the  clerk 
of  Pierre  Lanaux  is  a  matter  of  no  conse- 
quence. The  following  queries  have  been 
propounded,  the  trend  of  which  is  to  show 
that  De  Jaham  acted  in  the  capacity  of  Lan- 
aux's  clerk  throughout  all  these  transactions, 
and  that  consequently  the  bonds  were  at  all 
times  in  Lanaux 's  possession,  being  in  his 
bank  box.  The  two  must  be  taken  together, 
as  one  is  but  the  counterpart  of  the  other: 
**  (1)  Can  this  court  hold,  as  a  proper  inter- 
pretation of  the  law  of  pledge,  that  a  debtor 
putting  bonds  in  a  package  marked  with  the 
debtor's  name,  instructing  his  clerk  to  de- 
liver,—the  creditor  apprised  in  advance  that 
instructions  will  be  given,  and  notified  aft- 
erwards bv  the  clerk, -consummates  the 
pledge,  although  the  instructions  were  not 
fulfilled,  and  the  bonds  alwavs  remained  in 
the  debtor's  box?  (2)  Would  any  bank  take 
such  a  pledge,  i.  e.  lend  money  on  the  debt- 
or's bonds,  in  his  bank  box,  and  on  his  di- 
rection to  his  clerk  to  deliver,  or  would  the 
bank  have  any  pledge  unless  the  clerk  de- 
livered?" Both  of  these  questions  may  be 
answered  in  the  negative  without  in  any 
manner  affecting  the  claim  of  Mrs.  Tassin. 

If  it  be  conceded  that  De  Jaham  was  act- 
ing as  Lanaux*B  clerk,  in  the  transaction  with 
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Mrs.  Tassln,  and  that  the  collaterals  remained 
in  Lanaux's  custody  all  the  while,  of  course 
there  was  no  pledge.  But  De  Jaham  was  the 
third  person  agreed  upon  between  Pierre  La- 
naux  and  Mrs.  Tassin  to  hold  the  collaterals 
for  the  latter,  and,  though  the  box  may  have 
been  the  property  of  Pierre  Lanaux,  it  was 
removed  from  his  possession  before  the  col- 
laterals were  placed  in  it ;  and,  when  the  col- 
laterals were  deposited  in  the  box,  De  Jaham 
locked  it,  and  thereafter  retained  the  key. 
Then  De  Jaham,  assisted  by  the  secretary  and 
his  employes,  put  the  box  in  the  safe  of  the 
insurance  association,  to  which  the  secretary 
alone  possessed  the  combination.  No  one 
had  access  to  the  box,  but  De  Jaham ;  and 
the  secretary  gave  him  access  to  it  after  the 
death  of  Pierre  Lanaux,  he  being  accom- 
panied by  Denis  Lanaux.  And  while  it  is 
true  that  De  Jaham  was  the  clerk  of  Pierre 
Lanaux,  within  the  scope  of  the  latter's  busi- 
ness, he  was  at  the  same  time  the  third  per- 
son agreed  upon  by  him  and  Mrs.  Tassin  to 
hold  the  securities  for  the  latter.  There  is 
no  incompatibility  between  the  two  posi- 
tions. This  was  distinctly  held  in  Weema  v. 
Delta  Moss  Co,,  83  La.  Ann.  974;  this  court 
declaring  that  "the  objection  that  the  two 
custodians  of  the  property  pledged  were  em- 
ployes of  the  company  has  no  force,  and  can- 
not destroy  the  elTect  of  delivery  to  Keich- 
ard.**  Consequently,  this  is  not  the  case 
supposed,  of  collaterals  being  in  a  debtor's 
bank  box,  who  had  given  his  clerk  instruc- 
tions to  deliver,  which  instructions  he  had 
not  fulfilled;  but  it  proceeds  on  the  theory 
that  De  Jaham  was  the  third  person  agreed 
upon  by  the  parties,  and  that  he  had  posses- 
sion, with  instructions  to  deliver  to  Mrs. 
Tassin  on  her  demand,  within  the  plain  and 
evident  meaning  of  the  Code.  But  a  further 
proof  of  Pierre  lianaux's  lack  of  possession 
and  control  of  the  collaterals  is  furnished  by 
the  procuration  that  was  annexed  thereto, 
authorizing  the  pledgees  (not  De  Jaham)  to 
sell  the  collaterals.  Such  a  mandate  to  the 
pledgee  is  an  adjunct  of  the  pledge,  and  in- 
separable from  it.  Such  a  mandate,  in  its 
nature,  is  irrevocable.  Journal  du  Palais, 
12  and  19,  of  1827.  And  in  kenshaw  v.  His 
Orediiors,  40  La.  Ann.  87,  this  court  said : 
*'The  same  principle  applies  in  every  case 
where  the  mandate  is  granted  as  a  condition 
of  the  contract,  or  as  a  means  of  executing 
it.  In  such  case  the  mandate,  forming  an 
element  of  a  synallagmatic  contract,  is  im- 
pressed with  the  qualities  of  such  a  contract, 
and  is  irrevocable.  Journal  du  PaXais,  7th 
Juljr,  1837."  And  the  court  further  observes : 
**  It  is  plain  that  the  powers  of  attorney,  here 
involved,  belonged  to  the  class  which  has 
been  described,  forming  important  adjuncts 
to  the  contracts  of  pledge,  themselves,  and 
stipulated,  in  the  interest  of  the  mandatories, 
that  the  mandator  had  no  power  to  revoke 
them,  and  hence  they  are  equally  irrevoca- 
ble," etc.  Seruihaw  t.  Bis  Creditors,  supra. 
After  its  execution,  Pierre  Lanaux  had  no 
more  power  to  revoke  this  mandate  to  the 
pledgee,  to  sell,  than  he  had  to  revoke  the 
note  he  had  executed.  When  executed,  and 
delivered  into  the  hands  of  the  depositary 
agreed  upon  between  himself  and  Mrs.  Tas- 
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sin,  the  mandate  became  irrevocable,  in  so 
far  88  he  was  concerned. 

The   only   question   for  consideration    is 
whether  the  agreement  between  pledgeor  and 
pledgee,  and  the  possession  of  the  third  per- 
son agreed  upon,  was  binding  on  Lanaux's 
creditors,  or,  in  other  words,  whether  Mis. 
Tassin 's  privilege  could  be  enforced  on  the 
proceeds  of  the  securities  pledged,  in  case 
they  had  seized  and  sold  them,  as  they  eri- 
dently  had  the  right  to  do.     Augd  v.  Variol, 
81  La.  Ann.  865.     If  the  pledge  in  favor  of 
Mrs.  Tassin  was  in  keeping  with  the  code, 
it  was  evidently  binding  on  the  creditors  of 
Lanaux ;  and,  as  the  code  authorized  that  a 
contract  of  pledge  may  be  effected  by  de- 
livery of  possession  of  the  thing  pledged  to 
a  third  person  agreed  upon  by  the  parties, 
the  only  question  in  this  case  is  whether  De 
Jaham  had  an  effectual   possession  of  the 
bonds.     The  only  figure  that  the  secretary  of 
the  insurance  association  cuts  in  the  transac- 
tion is  that,  being  the  custodian  of  the  com- 
pany's vault  where  the  bank  box  was  de- 
posited, his  custody  proved  the  possession 
of  De  Jaham,  and  disproved  the  possession 
of  Pierre  Lanaux.    If  so,   the  code  declares 
that  the  privilege  of  the  pledgee  does  subsist 
on  the  thing  given  in  pledge  (1)  when  *'it 
has  been  actually  put  and  remains  in  Uie 
possession  of  the  creditor;"     (2)  or  when  "it 
has  been  put  and  remains  In  the  possession 
of  a  third  person  agreed  upon  between  the 
parties."    Rev.  Civ.  Code,  8162.     The  latter 
cliaracter  of  pledge  has  been  frequently  and 
recently   recognized   and   enforc^   by   this 
court,  on  evidence  far  less  clear  and  cogent 
than  that  which  is  afforded  by  this  record. 
In  Conger  v.  New  Orleans,  82  La.  Ann.  1250» 
a  case  is  presented  of  a  demand  for  28  year 
bonds  of  tiie  city  of  New  Orleans,  which  the 
city  had  pledged,  retaining  the  bonds  in  her 
own  possession, — she  bein^  the  debtor, — and 
this  court  said :    **  Possession,  thouirh  essen- 
tial  to  the  validity  of  the  pledge,  need  not 
be  always  in  the  creditor.    It  is  sufl3cient 
that  the  thing  pledged  be  in  one  occupving, 
ad  hoe,  the  position  of  a  trustee.    The  debtor 
himself  may  in  some  cases  be  considered  ss 
such  trustee,  and  be  given  possession  of  the 
thing  by  him  pledged,  provided  his  tenure 
be  precarious,  and  clearly  for  the  account 
of  the  creditor.    The  Louisiana  doctrine  is 
in  perfect  accord  with  the  common,  Roman, 
and  French  laws.    See  Rev.  Civ.  Code,  3168 ; 
Code  Napoleon,  2076,  and  various  cited  aa- 
thorities, — particularly,   Pothier,  Pandects; 
Bell's  Comm.  ;  Troplong,  Nantissment :  Dal- 
loz.  Repertoire ;  and  Duranton.    The  author- 
ity of  the  Conger  Case  has  been  followed  and 
approved  by  this  court  in  many  subsequent 
and   well  considered    cases,     tn    Weenu   v. 
Delta  Moss  Co.,  88  La.  Ann.  978,  a  case  is 
stated  of  a  pledge  having  been  made  of  the 
building  and  factory  of  the  company,  and  of 
iis  various  movable  effects,  enumerated  in 
the  act  of  pledge,  which  was  entered  into 
between  the  president  of  the  company  and 
the  creditor,  appointing  one  of  the  company's 
employes  as  custodian  ;  and  that  pledge  was 
maintained  against  the  creditors  of  the  com- 
pany, after  it  became  insolvent,  on  the  au- 
thority of  the  Conger  Oaee.    In  Jacguet  ▼.  Bit 
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OreditarM,  88  La.  Ann.  868,  a  case  is  stated 
of  a  pledge  having  been  executed  of  certain 
machinery  used  for  the  manufacture  of  to- 
bacco, consisting  of  boilers,  engines,  cutters, 
«tc.,  which  was  agreed  to  by  the  parties,  who 
selected  a  third  person  as  custodian, — the  act 
of  pledge  stipulating  a  right  of  sale  in  the 
pledgee.  Same  was  maintained  against  the 
cr^itors  of  the  partnership  after  the  surren- 
der of  the  pledgeors,  on  the  authority  of  the 
Canffer  and  Jacquet  Gcues.  In  Woodward  v. 
American  Expotition  R.  Oo, ,  89  La.  Ann.  586, 
a  controversy  is  stated  between  the  plaintiff, 
aasertine  a  privilege  resulting  from  a  pledge 
of  certain  iron  rails  and  other  appurtenances 
used  in  the  construction  of  a  railroad,  and 
which  had  been  secured  by  an  act  of  pledge 
of  the  railroad  and  all  of  its  appurtenances, 
by  placing  same  in  the  custody  of  a  third 
person  named ;  the  plaintiff's  privilege  being 
resisted  by  an  intervener  claiming  a  privilege 
upon  certain  lumber  he  had  sold  the  com- 
pany for  the  purpose  of  building  bridges, 
etc.  The  demand  of  the  intervener  was  re- 
jected, and  that  of  the  plaintiff  was  sus- 
tained ;  his  privilege  as  pledtfce  of  the  rail- 
road, in  its  entirety,  being  sustained,  as  upon 
personal  property,  on  the  authority  of  the 
Oonqer^  Weems,  and  Jacquet  Cases.  In  Levy 
v.  tbrd,  41  La.  Ann.  878,  a  case  is  stated  of 
a  pledge  of  a  mortgage  note  for  $7,000,  for 
the  security  of  two  different  claims  of  two 
different  creditors;  a  third  person  holding 
possession  as  the  mutual  mandatory  of  the 
pledgeor  and  the  two  pledgees,  they  each 
havinff  a  limited  interest  In  the  pledged  col- 
lateral. This  pledge  was  maintained  as 
against  a  competing  mortgage  creditor  of 
the  pledgeor.  Peters  v.  Paci%  Ouano  Co., 
42  La.  Ann.  690,  presents  the  case  of  the 
agents  of  a  company  engaged  in  the  manu- 
facture of  guano  giving  in  pledge,  to  two 
lenders  of  money  In  Boston,  on  a  cargo  of 
guano,  a  bill  of  lading  for  the  goods  in 
transit  to  the  consignee  thereof  at  New  Or- 
leans, one  of  the  pledgees  holding  for  the 
two.  This  court  not  only  maintained  the 
pledge  with  respect  to  the  people  in  Boston, 
but  held,  also,  that  it  extended  to  the  con- 
signees of  the  agents  in  New  Orleans,  as  well 
aa  to  the  New  Orleans  bank,  to  whom  he  as- 
si finned  it  for  another  and  independent  loan, 
all  without  the  specific  knowledge  of  the 
guano  company,  the  agent's  authority  being 
purely  derivative.  On  the  authority  of  the 
foregoing  well-considered  cases,  interpreting 
the  provision  of  the  code  which  declares  that 
a  privilege  subsists  on  the  thing  given  in 
pledge  **  if  it  has  been  put  and  remained  in 
the  hands  of  a  third  person  agreed  upon** 
(Rev.  Civ.  Code,  8162),  the  jurisprudence 
of  this  court  may  be  considered  thoroughly 
settled  as  to  the  question  that  is  controverted 
in  this  case,  not  only  with  regard  to  the  par- 
ties, inter  m,  but  with  regard  to  creditois, 
privileged  as  well  as  ordinary,  even  in  in- 
solvencies and  successions. 

As  opposed  to  the  foregoing  decisions,  the 
opposing  creditors  cite  and  rely  on  Ckuey  v. 
Cavaroc,  96  U.  S.  467,  24  L.  ed.  779,  which 
is  a  Louisiana  case,  and  is  predicated  on 
Louisiana  decisions  and  precepts  of  the  civil 
law, — as  stating  a  different  rule.    In  that 
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decision  a  case  is  stated  of  a  New  Orleans 
bank  offering  to  make  a  pledge  of  collaterals 
as  security  to  the  Societe  de  Credit  Mubilier, 
of  Paris,  France,  for  proposed  acceptances; 
the  bonds  and  notes  to  be  placed  on  deposit 
with  a  third  person  named  and  agreed  upon 
between  the  bank  and  the  society,  said  third 
person  becoming  guarantor  of  the  bank.  The 
question  raised  m  that  case  was  whether 
**theie  was  such  a  delivery  and  retention  of 
possession  of  the  collateral  securities  as  to 
constitute  a  valid  pledge  by  the  law  of 
Louisiana;"  and,  making  answer  to  that 
query,  the  court  said :  **  Clearly,  they  were 
never  out  of  the  possession  of  the  officers  of 
the  bank,  and  were  never  out  of  the  bank, 
for  a  single  moment,  but  were  always  sub- 
ject to  Its  disposal,  in  any  manner  what- 
ever, whether  by  collection,  renewal,  sub- 
stitution, or  exchange ;  and  collections,  when 
made,  were  for  the  account  of  the  bank." 
In  support  of  this  opinion  the  court  refers  to 
only  two  decisions  of  this  court  as  bearing 
on  the  question  at  issue,  and  those  decisions 
were  rendered  in  Geddes  v.  Benrutt,  6  La. 
Ann.  616,  and  D  Meza^s  Succession,  26  La. 
Ann.  85.  In  those  cases  the  pledges  were 
not  sustained.  In  the  former  a  C4ise  is  stated 
of  certain  barrels  of  whiskey  beini;  the  ob- 
ject of  the  pledge,  the  creditor  permitting 
the  pledgeor  to  remove  them  to  his  own 
premises,  on  his  simple  receipt, —he  subse- 
quently making  sale  of  them  to  another. 
In  a  suit  of  the  pledgee  against  the  pur- 
chaser, the  sale  was  maintained.  That  case 
has  not  the  least  applicability,  in  my  con- 
ception, to  the  Cavaroe  Case,  nor  to  the  in- 
stant one,  for  the  reason  that  it  was  not  the 
case  of  a  thing  being  given  in  pledge  by 
placing  it  in  the  hands  of  a  third  person 
agreed  on.  In  the  latter  case,  certain  cred- 
itors of  the  deceased,  having  made  advances 
on  the  faith  of  an  insurance  policy,  whidi 
he  had  left  in  the  hands  of  his  bookkeeper, 
with  instructions  to  deliver,  the  right  of 
pledge  was  denied  on  the  ground  that  the 
creditors  did  not  have  the  possession  requi- 
site to  constitute  a  pledge ;  this  court  holding 
**that  the  policy  was  never  beyond  the  con- 
trol of  D'Meza,  and  that  Myers  &  Levy 
[creditors]  never  had  the  requisite  possession 
thereof.  The  book- keeper  never  heid  the  policy 
as  agent  or  trustee  for  Myers  d  Lepy,  Al- 
though informed  of  his  emp1oyer*8  intention 
in  regard  to  one  of  the  policies,  he  was  neter 
intrunted  to  deliver  to  Myers  d  Levy,  or  any 
one  else.  There  was  therefore  no  delivery  of 
the  policy  to  Myers  d  Levy,  although  the  de- 
ceased, intended  to  do  so.  Consequentl  v,  they 
never  held  it  as^  pledge,  as  col  lateral  secur- 
ity for  their  a#t<ommodation  indorsements.* 
Our  italics.  It  is  evident,  upon  simple  pe- 
rusal of  that  paragraph  of  the  opinion,  that 
it  was  a  case  of  alleged  possession,  by  the 
creditor,  of  the  collaterals,  and  not  that  of  a 
third  person  agreed  upon  by  the  creditor  and 
debtor.  The  two  cases  are  exactly  parallel, 
and,  in  my  opinion,  not  in  line  with  the 
Cavaroe  Case.  In  that  case  the  court  made 
an  extensive  examination  and  collation  of 
cases,  and,  in  its  summary,  gives  a  very 
clear  and  comprehensive  definition  of  the 
character  of  possession  that  is  necessary  to 
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complete  a  pledge  in  the  hands  of  a  third 
person  agreed  on.  "The  difference,"  says 
the  court,  "ordinarily  recognized  between  a 
mortgage  [t.  e.  at  common  law]  and  a  pledge 
is  that  title  is  transferred  by  the  former,  and 
possession  by  the  latter.  Indeed,  possession 
may  be  considered  as  of  the  essence  of  a 
pledge  (Pothier,  Nantissment)  ;  and,  if  pos- 
session be  once  given  up,  the  pledge,  as  such, 
is  extinguished.  The  possession  need  not 
be  actual.  It  may  be  constructive,  as  where 
the  keys  of  a  warehouse  containing  the  goods 
pledged  are  delivered,  or  a  bill  of  ladins  is 
assigned.  In  such  case  the  act  done  will  be 
considered  as  a  token  standing  for  the  actual 
delivery  of  the  goods.  It  places  the  prop- 
erty under  the  power  and  control  of  the  cred- 
itor. In  some  cases,  such  constructive  de- 
livery cannot  bo  effected  without  doing  what 
amounts  to  a  transfer  of  the  property  also. 
In  such  case  there  is  a  union  of  two  distinct 
forms  of  security,  — tlie  pledge  and  mortgage ; 
mortgage  by  virtue  of  the  title,  and  a  plc(ige 
by  virtue  of  the  possession.  This  advantage 
exists  when  notes  and  bills  are  transferred  to 
a  creditor  by  way  of  collateral  security. 
The  possession  gives  them  the  character  of 
a  pledge.  The  indorsement,  if  payable  to 
oroer,  and  their  delivery,  if  payable  to 
bearer,  gives  him  the  title  also,  which  is 
something  more  than  a  pledge.  This  double 
title  existed  in  White  v.  Piatt,  5  Denio,  269, 
and  Olark  v.  Iselin,  88  U.  8.  21  Wall.  360, 
22  L.  ed.  568.  Hence,  the  actual  possession 
of  the  securities  by  the  creditor  was  a  matter 
of  less  importance  in  those  cases.**  So,  in 
the  instant  case  the  collaterals  being  of  the 
class  of  commercial  paper  that  is  payable  to 
bearer,  and  which  consequently  passes  a  com- 
plete title  by  mere  delivery,  De  Jaham  had 
title  as  well  as  possession, — ^his  possession 
being  evidenced  by  his  possession  of  the  key 
to  the  box  in  which  the  securities  were  kept, 
and  to  which  no  one  else  had  access,  and  upon 
which  the  opponents  acquired  no  right  dur- 
ing Pierre  Lanaiix*s  lifetime.  But,  even  if 
it  IS  considered  doubtful  whether  De  Jaham 
held  possession,  independently  of  Lanaux, 
for  the  account  of  Mrs.  Tassin,  the  court,  in 
the  Cavaroc  Com,  cited  various  cases  in  which 
precedents  are  given  of  privileges  having 
been  recognized,  as  against  creditors,  even 
when  the  pledgeor  retained  precarious  pos- 
session of  the  thing  pledged, — as  intimated 
in  the  Oonger  Case.  A  case  in  point  is  that 
of  Clark  v.  Tselin,  supra,  in  which  the  court 
held  that  the  pledge  was  not  vitiated  by  the 
pledgee  returning  the  collaterals  pledged,  to 
the  pledgeor,  for  collection ;  also,  the*  case 
of  W/tite  V.  Piatt,  supra,  to  same  effect, — the 
court  holding  that  in  such  case  the  pledgeor 
acts  as  the  servant  or  agent  of  the  pledgee, 
and  the  character  of  the  security  is  not 
changed.  A  strong  case  of  the  kind  Is  cited 
from  the  Massachusetts  court  (Macomber  v. 
Parker,  14  Pick.  497),  of  a  pledge  having 
been  maintained  through  the  precarious  pos- 
session of  the  pledgeor.  The  pledgeor  was 
the  proprietor  of  a  brickyard,  and  the  pledgee 
advanced  the  money  requisite  for  the  manu- 
facture of  bricks ;  the  contract  being  that  the 
bricks,  as  fast  as  made,  should  be  pledged 
as  security  for  the  advances  thus  made,  but 
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the  pledgeor  was  to  retain  the  bricks  in  his 
charge,  and  sell  them  at  retail,  and  deposit 
the  proceeds  in  bank,  to  the  credit  of  the 
pledgees.  Before  sale,  the  bricks  in  the  yard 
of  the  pledgeor  were  attached  for  a  debt ;  but 
the  pledge  was  maintained,  the  court,  em- 
ploying this  language,  vis.  :  ''To  say  that 
the  limited  authority  to  sell  the  bricks  by 
retail,  in  small  sums,  on  account  of  the  plain- 
tiffs, was  a  waiver  of  their  possession  of  the 
residue  that  remained  In  the  kilns  in  their 
yard,  would  be  clearly  against  the  intent  and 
meaning  of  the  parties,  unreasonable,  and 
unwarranted  by  the  evidence.  The  special 
authority  given  by  the  plaintiffs  to  the 
[brickmaker]  was  to  clothe  him  with  the 
character  of  an  agent  to  a  limited  extent  onlj, 
and  no  remission  to  him,  in  his  character  of 
pledgeor,  of  the  plaintiffs'  right  to  retain 
the  bricks  according  to  agreement."  The 
creditor's  attachment  was  dissolved,  and  the 
pledge  maintained.  An  example  of  this  kind 
is  furnished  by  Troplong,  in  treating  of  ar- 
ticle 2076  of  the  Code  Napoleon,— of  which 
article  8162  of  our  Code  is  but  a  repetition, — 
of  a  merchant  in  Bremen  having  pledged 
60,000  bottles  of  Burgundy  wine  to  a  mer- 
chant of  Baden,  as  security  for  a  debt ;  the 
wine  having  been  delivered  to  an  agent  of 
the  pledgee,  it  having  been  agreed  that  the 
pledgeor  should  give  it  necessary  attention 
and  care.  It  so  happened  that  the  agent  of 
the  pledgee  occasionally  left  the  key  of  the 
vault  in  the  possession  of  the  pledgeor.  and 
on  one  occasion  the  latter  removed  some  of 
the  bottles  of  wine  to  his  own  premises ;  and 
subsequently  to  his  surrender  in  insolvency 
the  syndic  insisted  that  the  pledge  was  nufl 
and  void  on  that  account, — the  debtor  and 
pledgeor  not  having  been  dispossessed  of  the 
wine.  But  the  validity  of  the  pledge  was 
maintained,  as  against  the  creditors  of  the 
pledgepr  in  insolvency.  Troplong,  Nantiss- 
ment, No.  811.  A  like  interpretation  is  given 
of  the  Code  Napoleon  by  other  French  com- 
mentators. 82  Dalloz,  Repertoire,  p.  455; 
18  Duranton,  No.  525  ei  seq.  The  court,  in 
the  Cavaroc  Case,  citing  two  leading  state 
decisions, expresses  the  further  opinion  on  this 
question,  and  says :  **  So,  when  the  debtor  is 
employed  in  the  creditor's  service,  his  tem- 
porary use  of  the  pledged  article  in  the  cred- 
itor's business  does  not  effect  a  restoration  of 
the  possession  of  the  debtor.  This  is  in  ac- 
cordance with  the  common  and  the  civil  law. 
Reeves  v.  Capper,  5  Bing.  N.  C.  186,  was  a 
case  of  this  kind.  A  sea  captain  pledged  his 
chronometer  for  a  debt.  He  was  afterwards 
employed  by  the  pledgee  as  master  of  one  of 
his  ships,  and  the  chronometer  was  placed 
in  his  charge,  to  be  used  on  the  vovage.  It 
was  held  that  the  pledge  was  not  lost.  He 
recovered  the  chronometer,  as  against  a  per- 
son to  whom  the  master  had  pledged  it  a  sec- 
ond time.  In  Hayes  v.  BiddUy  1  Sandf.  248. 
the  plaintiff  delivered  to  the  defendant,  at 
his  reouest,  a  convertible  bond  of  the  New 
York  &  Erie  Railroad  Company,  which  had 
been  pledged  by  the  latter  to  the  former,  in 
order  to  get  it  exchanged  for  stock  of  the  same 
company,  which  was  returned,  and  substi- 
tuted for  the  bond  in  pledse.  The  defendant 
never  returned  eithex  the  Dond  or  the  stock. 
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The  pluinti£F  brought  action  in  trover  against 
him  for  the  bond,  and  recovered  its  value, 
being  less  than  the  debt  for  which  it  was 
pledged.  Judge  Storj  is  in  perrect  accord 
with  the  views  entertained  by  tbe  suprpinn 
court,  and,  in  the  course  of  an  elaborate  dis- 
cussion of  the  question,  says:  "As  posses- 
aion  is  necessary  to  complete  the  title  by 
pledge,  so,  by  the  common  law,  the  positive 
loss  or  delivering  back  of  the  possession  of 
tbe  thing,  with  the  consent  of  the  pledgee, 
terminates  his  title.  However,  if  the  thing 
la  delivered  back  to  Its  owner  for  a  temporary 

f purpose  only,  and  it  is  agreed  to  be  rede- 
ivered  by  him,  the  pledgee  may  recover  it 
against  the  owner,  if  he  refuses  to  restore  it, 
after  the  purpose  is  fulfilled.  So,  if  it  be 
delivered  back  to  the  owner  in  a  new  char- 
acter, as,  for  example,  as  special  bailee  or 
agent.  In  such  a  case  the  pledgee  will  still 
be  entitled  to  the  pledge,  not  only  as  against 
the  owner,  but  also  as  against  third  persons, 
for  under  siich  circumstances  the  possession 
is  perfectly  consistent  with  the  existence  of 
the  original  rij^hts  of  the  pledgee."  Story,  . 
Bailm.  §  200,  citing  various  authorities.  I 
In  consideration  of  the  authorities  I  have 
cited,  I  think  it  can  be  safely  affirmed  that 
the  pledge  in  favor  of  Mrs.  iWin  was  good 
and  valid— First,  because  the  bonds  were  held 
bj  a  Uiird  person  agreed  upon,  with  instruc- 
tions to  deliver  on  demand  of  the  pledgee ; 
second,  because  they  were  deposited  in  a 
vault  over  which  the  debtor  had  no  control, 
and  in  a  bank  box,  of  which  the  third  person 
agreed  upon  had  the  key ;  third,  because  the 
pTedgeor  had  executed  a  power  of  attorney 
authorizing  the  pledgee  to  sell  the  thing 
pledged ;  fourth,  because  the  debtor  had  cred- 
ited bis  books  with  the  amount  of  the  pledged 
collaterals,  and  also  the  creditor's  account; 
fifth,  because  the  third  person  claimed  pos- 
■ession  just  before  the  pledgeor*s  death,  and 
was  allowed  to  have  access  to  the  pledged 
collaterals  after  his  death,  the  safe  and  vault 
bein^  voluntarily  opened  by  the  secretary  of 
the  insurance  association,  and  the  box  con- 
taining the  securities  unlocked  by  the  third 
party  in  the  presence  of  others  and  the  scc- 
reiary.  And  finally,  if  it  be  considered  that 
the  bonds  were,  after  their  deposit,  in  any 
manner,  in  the  possession  or  under  the  con- 
trol of  Pierre  Lanaux,  through  De  Jaham,  it 
was  onlv  a  precarious  possession,  for  the  ac- 
count of  Mrs.  Tassin,  and  which  cannot  be 
aucoessfully  opposed  by  the  creditors  of  La- 
naux.  as  against  Mrs.  Tassin.  As  the  case 
herein  presented  justifies  and  establishes  the 
sufiacieucy  and  completeness  of  Mrs.  Tassin 's 
pledge,  our  original  opinion  should,  to  that 
extent,  be  maintained ;  but  as  the  proof  fails, 
in  my  opinion,  to  show  that  the  Hymels  par- 
ticipated in  the  agreement  selecting  De  Ja- 
ham as  a  third  person  to  take  and  hold  the 
collaterals  specified,  this  contract  of  pledge, 
as  to  them,  is  lacking  a  vital  element  to  give 
it  force  and  efficacy,  as  to  third  persons  and 
creditors  of  Pierre  Lanaux,  though  it  was 
perfectly  good  and  valid  as  between  the  par- 
ties. Ijie  code  requires  that  there  must  be 
an  actual  delivery  to  the  creditor  or  pledgee 
of  tbe  thing  pledged.  This  is  an  essential 
to  the  completion  of  the  pledge.     It  is  the 
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test  of  its  efficacy.  But  the  code  states,  as 
an  exception  to  this  general  rule,  that  if  the 
thing  be  placed  and  remain  in  the  hands  of 
a  third  person,  who  is  agreed  upon  by  the 
parties,  the  privilege  of  the  pledgee  attaches 
to  the  thing  pledged ;  and,  having  failed  to 
participate  in  the  agreement  selecting  De 
Jaham  as  custodian  of  the  assets  placed  for 
the  several  accounts  of  the  Hymels,  their 
pledges  were  incomplete,  and  they  acquired 
no  lien  or  privilege  on  said  assets.  And  in 
this  respect  the  opposition  of  creditors  must 
be  maintained,  and  to  that  extent  our  former 
opinion  and  decree  should  be  amended ;  and, 
as  thus  amended,  affirmed. 

UeEmery*  J.,  concurs  in  this  opinion 
with  respect  to  the  claim  of  Mrs.  Tassin,  but 
dissents  from  the  views  expressed  as  to  other 
parties,  maintaining  the  correctness  of  the 
original  opinion  of  the  court,  in  its  entirety. 


STATE  of  Louisiana,   Appt, 

V. 

E.  R.  TAYLOR 
(40  La.  Ann.  ^.) 


*1*  The  deftondaiit  was  indicted  for 
for^ry*  He  signed  the  name  of  a  number  of 
drawers  to  a  note,  and  slsned  an  addendum  to 
the  note  that  be  was  their  authorized  asent. 
In  a  proeecution  for  forgery  tbe  defendant  oan- 
not  be  convicted  of  having  falsely  assumed  to 
aotas  agent. 

8«  The  lactniment  arppears  on  its  Ikee 
to  have  been  executed  by  an  authorised 
agent,  tbe  defendant.  An  apparent  agent  is  not 
guilty  of  forgery,  though  he  had  no  authority  In 
faoL 

amy  -,1894.) 

APPEAL  by  the  State  from  a  Judgment  of 
the   District    Court   for   tbe   Parish    of 
Natchitoches,  qussbing  an  indictment  charg- 
ing defendant  with  forjcrery.     Afflrmed, 
The  facts  are  stated  in  ihe  opiniou. 
Mr.  £•  B.  Dubuissont  DUt.  Aity,,  for 
the  State. 
1^0  appearance  for  appellee. 

BreanZf  J,,  delivered  the  opinion  of  the 
court: 

The  defendant  was  indicted  for  forgery. 
Tbe  note  he  is  cbarged  with  having  forged 
reads* 

"69.88.  On  or  by  the  16th  day  of  Novem- 
ber next,  we,  or  either  of  us,  promise  to  pay 
J.  P.  Readbiner  or  bearer  tbe  sum  of  sixty- 
nine  88- 100  dollars,  for  value  received  of  hiuj, 
bearing  8^  from  date  till  paid.  This  Feb.  3, 
1890.  Henry  Weber.  Boston  Thon» as.  Tay- 
lor Mason  Ray.    Nat.  Beavers,  Jr.    Nat.  Beav- 

•Headnotes  by  Bbeacx,  J. 

NoTB.— For  definition  of  forgery,  see  noU  to 
State  V.  Wheeler  (Or.)  10  L.  R.  A.'779. 

As  to  how  far  wroDgrfuJly  assuminflr  authority  to 
sign  as  agent  constitutes  forgery,  see  Fubd.  8,  s»  in 
note  to  People  v.  Munroe  (Cat)  24  L.  B.  A.  87. 
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ers,  Sr.  Aoder^on  Parley.  Joe  Parley,  Jr. 
K  R.  Taylor.    J.  R.  Weaver. 

"I  was  authorized  to  sign  the  above  names 
of  the  order.    E.  R.  Taylor." 

He  moved  to  quash  the  indictment  on  the 
ground  that  the  facts  charged  do  not  consti- 
tute the  crime  of  forgery.  This  motion  was 
sustained  by  the  district  court.  Prom  the  or- 
der quashin^^  the  indictment  the  state  appealed. 
Without  brief  or  oral  argument  the  appeal 
was  submitted  for  decision. 

The  defendant  is  charged  with  having  made 
an  instrument  purporting  to  be  a  note  signed 
by  a  number  of  persons.  The  facts,  as  charged^ 
are  that  he  executed  an  Instrument  purporting 
on  its  face  to  be  executed  by  him  as  agent. 
Assuming  that  the  facts  are  correctly  charged, 
forgery  is  not  the  crime  the  defendant  has 
committed.  Porgery  is  defined  as  the  making 
or  altering  of  a  writing  so  as  to  make  the  al- 
teration purport  to  be  the  act  of  another  per- 
son. This  definition  does  not  embrace  the 
making  of  a  note  per  procuration  of  the  party 
whom  he  intends  to  represent  The  false  as- 
sumption of  authority  is  not  the  forgery  de- 
nounced by  the  statute,  and  falsely  assuming 
to  act  as  agent  of  the  maker  of  the  instrument 
does  not  make  the  alteration  purport  to  be  the 
act  of  another.  It  is  his  own  unauthorized  and 
wrongful  act,  and  not  the  fraudulently  falsi- 
fying of  another's  name,  as  in  forgery.  It  was 
not  a  false  making  of  another's  signature.  It 
did  not  purport  to  be  the  signatures  of  the 
drawers  personally,  but  their  signatures  as 
written  by  the  defendant  acting  as  an  agent. 
He  did  not  personate  others,  and  fraudulently 
write  their  names,  but  stated  on  the  face  of  the 
instrument  that  he  was  an  authorized  agent. 
This  did  not  constitute  forgery,  though  he  may 
have  had  no  authority  in  fact.  The  agency 
expressed  takes  the  instrument  out  of  the  cate- 
gory of  ffl1(>e  making  in  the  sense  of  forgery. 
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Mr.  Wharton,  in  his  work  on  Criminal  Law 
[8lh  ed.l  (vol.  1,  p.  668),  says  that  to  sign  the 
name  of  another  without  authority  is  forgerj 
when  similitude  is  attempted.  There  was  do 
attempt  made  to  imitate  the  signatures  of  the 
drawers,  or  to  impose  by  attempting  to  create 
the  impression  that  they  had  signed.  To  cod- 
stitute  the  offense,  there  must  t^  some  attempt 
made  to  imitate  a  genuine  instrument,  and  the 
writing  falsely  made  must  purport  to  be  the 
writing  of  another.  These  elements  of  forgery 
are  not  proved  by  the  instrument  copied  in  the 
indictment.  Prom  2  Archbold,  Grim.  Pr.  & 
PI.  819,  we  quote,  as  pertinent:  *'If  a  man 
draw,  accept,  or  indorse  a  bill  of  exchange  in 
the  name  of  another,  without  his  authority,  it 
is  forgery.  But  if  he  sign  it  with  his  own 
n^me,  per  procuration  of  the  party  whom  be 
intends  to  represent,  it  is  no  forgery;  it  is  do 
false  making  of  the  instrument,  but  merely 
false  assumption  of  authority."  Idr.  Bisbop, 
in  bis  Criminal  Law  (vol  2,  p.  582),  is  equally 
as  clear  and  positive  that  "indorse  a  bill  of  ex- 
change under  a  false  assumption  of  authority 
to  indorse  it  per  procuration  is  not  forgery, 
there  being  no  false  making."  The  crime 
charged  was  false  making  and  forgery.  In 
fine,  we  are  persuaded,  after  an  exammatioo  of 
a  number  of  authorities,  that  an  instrument 
which  shows  on  its  face  that  the  person  signed 
as  agent  of  the  drawer  of  a  note  cannot  be  the 
subject  of  forgery.  The  act  has  not  one  of  the 
essentials  of  the  crime  of  forgery, — a  false 
making  of  an  instrument  apparentfv  genuine. 
The  falsehood,  if  there  is  falsehood,  is  in  the 
agency, — in  assuming  to  act  as  agent, — and  not 
in  forging  an  instrument. 

B  it  t&rtfore  ordered,  adjudged,  and  decreed 
that  the  judament  appealed  from  qtidihing  the 
indictment  be  afflrmed,  the  indictment  being 
invalid  and  void. 
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Be  B.  R.  F0S8. 
i CWL ) 

1.  The  ezlstenee  of  a  treatj  wbleh 
provides  for  eztraditlon  for  certain 
crimes  does  not  deprive  either  nation  of  the 
power  and  right  to  exercise  ItB  own  discretion  to 
surrender  criminals  in  oases  not  oomlng  within 
the  terms  of  the  treatj. 

2.  Tlie  surrender  as  an  act  of  comity 
by  a  foreign  nation  of  a  fti^tiTe  whose 
crime  is  not  one  for  which  the  treaty  required  his 
surrender  does  not  Tiolate  any  right  secured  to 
him  by  the  treaty,  or  entitle  him  to  his  discharge 
on  habeeJB  corpus. 

8.  The  discharge  of  a  person  irho  has 
been  snrrendered  by  a  foreign  nation 
in  extradition  proceedings  on  setting  aside  the 
indictment  against  him  does  not  prevent  his  ar- 
rest on  a  subsequent  complaint  for  the  same  of- 
fense. 

(May  2.  1894.) 

PETITION  for  a  writ  of  habeas  corptis  to 
prooare  the  discbarge  of  petitioner  from 
the  custody  of  the  sheriff  of  Plamas  County 
to  which  be  had  been  committed  under  a  charge 


of  embezzlement  after  haTlng  been  extradited 
from  the  Hawaiian  Islands.  Petit/on  remanded* 

The  facts  are  sufficiently  stated  in  the  opin- 
ion. 

Mr.  O*  E«  Mcl«an^hlin,  for  petitioner: 

A  treaty  concluded  between  any  foreign 
country  and  the  United  States  ia  "the  supreme 
law  of  the  land." 

XT.  S.  Const  art  6;  United  8tate$  ▼.  WatU^ 
8  Sawy.  871. 

The  offense  of  embezzlement  or  embezzle- 
ment of  public  moneys  is  not  enumerated 
among  the  offenses  for  which  extradition  may 
be  had  in  the  treaty  between  the  Hawaiian 
Islands  and  the  United  States. 

Treaty  with  Hawaiian  Islands,  §14;  7  Am. 
&  Bog.  Encyclop.  Law»  7,  p.  006;  2  Moore» 
Extradition,  p.  1102.         ' 

When  a  treaty  has  been  entered  into,  nam- 
ing certain  crimes  as  the  ones  for  which  extra- 
dition may  be  had,  this  must  be  regarded  aa 
declaring  that  only  such  offenses  as  are  named 
in  the  treaty  are  extraditable.  There  la  no 
authority  to  demand  for  any  other. 

1  Moore,  Extradition,  p.  6;  7  Am.  A  Eng. 
Envelop.  Law,  p.  617;  Whart  Cr.  PI.  &  Pr. 
g  4f;  United  States  ▼.  Watte,  8  Sawy.  872; 


JlaoL—Effeetuvon  prl8oner*8  rights  of  neeeaaily  of  | 
amendment  of  eharge  upon  which  he  wu  extra- 
dtted. 

The  old  view  of  this  subject  seems  to  have  been 
that  it  was  immaterial  what  chaniros  were  neoes- 
nry  in  the  indictment.  When  once  the  pursuinff 
government  had  acquired  possession  of  the  person 
of  the  tufritire  It  could  proceed  to  try  and  oonvlot 
him  of  any  offeose  which  he  could  be  proven  to 
have  committed.  The  poeition  of  the  United  States 
government  upoD  the  question  is  well  shown  ia  a 
cootroversy  which  it  luid  with  Great  Britain  over 
a  fugitive  whose  surrender  it  had  demanded  from 
that  government. 

In  Winslow^s  Case,  the  fullest  statement  of  whioh 
la  to  be  found  in  2  Wharton^s  International  Law 
Dig.  750,  upon  an  application  for  extradition  to 
Great  Britain,  that  country  insisted  upon  the  right 
to  exact  a  stipulation  as  a  oonditlon  of  the  surren- 
der of  the  criminal  that  he  should  not  be- tried  for 
any  offense  committed  prior  to  his  surrender,  other 
than  the  extradition  crimes  proved  by  the  facts 
upon  wbiob  the  surrender  would  be  granted.  The 
United  States  government  took  the  position  that 
such  a  requirement  was  not  within  the  terms  of  the 
trraty  l)etween  the  United  States  and  Great  Bri- 
tain, and  stated  that  it  should  regard  the  provis- 
ions of  the  treaty  as  abrogated  if  such  stipulation 
was  fnslFted  upon .  The  secretary  of  state  cited  the 
opinions  of  numerous  authorities  to  the  effeot  that 
where  a  criminal  was  in  good  faith  demanded  for 
one  offense  within  the  treaty  and  surrendered 
therefor,  there  was  no  agreement,  understanding, 
or  practice  so  fares  tiie  two  countries  in  question 
were  concerned  that  he  might  not  be  placed  on 
trial  for  another  offense  with  whioh  he  was  charged 
in  addition  to  the  extradition  crime.  The  Bnglish 
courts  discharged  Winslow  from  custody,  and  the 
president  of  the  United  States  sent  a  message  to 
congress  announcing  that  the  provisions  of  the 
treaty  between  the  two  countries  upon  the  subject 
of  extradition  must  be  considered  ss  having  been 
abrogated  by  such  action.  Great  Britain  subse- 
quently withdrew  from  its  position,  as  it  said  tem- 
porarily nnta  a  new  treaty  oouM  be  negotiated, 
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and  rearrested  and  surrendered  such  of  the  oriniin* 
als  who  had  been  discharged  pending  the  oorrea- 
pondence  as  were  still  within  its  Jurisdiction. 

Ibe  above  position  was  in  accordance  with  deda- 
ions  of  courts  in  the  United  States  whioh  were 
called  upon  to  pass  upon  the  question. 

Thus  in  United  States  v.  GSldwell,  8  Blatohf  .  131, 
a  plea  to  an  indictment  for  bribing  an  offioer  of  the 
United  States  which  set  up  that  defendant  was 
brought  into  the  jurisdiction  under  extradition 
proceedings  in  whioh  he  was  charged  with  forgery, 
was  held  bad,  and  a  similar  ruling  was  made  in 
United  States  v.  Lawrence,  IB  Blatchf .  805,  where 
one  indicted  for  forgery  attempted  to  defeat  the 
jurisdiction,  on  the  ground  that  the  forgery  for 
which  he  was  placed  on  trial  was  not  the  one  for 
which  he  was  indicted. 

So  in  the  court  of  appeals  of  New  York  it  was 
held  that  the  prisoner  may  be  detained  even  for  the 
purpose  of  a  oivil  suit  Adrianee  v.  Lagra ve,  60  N. 
Y.  110, 17  Am.  Rep.  817.  rev^g  the  reasoulng  in  the 
lower  courts  as  reported  in  1  Hun,  689,  and  46  How* 
Pr.  301. 

One  who  after  escaping  from  prison  where  he 
was  confined  under  conviction  for  burglary,  if  ex- 
tradited for  robbery  and  assault  with  intent  to 
commit  murder,  may  be  held  on  his  former  convic- 
tion, although  the  extradition  charges  against  him 
are  ignored  by  the  grand  jury.  Be  Miller,  23  Fed. 
Rep.  83. 

So  the  attomey-general  has  held  that  'fugitives 
when  surrendered  to  justioe  without  more  t>eing 
said,  are  surrendered  thereto  generally,  absolutely 
and  simply.   16  Ops.  Atty-Gen.  600. 

The  jurisdiction  of  the  courts  Is  not  restricted  to 
the  extradition  crime.   16  Ops.  Atty-Gen.  614. 

But  when  the  question  came  before  the  supreme 
court  of  the  United  States  it  was  held  that  a  person 
who  has  been  brought  within  the  jurisdiction  of 
the  court  by  virtue  of  proceedings  under  an  extra- 
dition treaty  can  only  be  tried  for  one  of  the  offen- 
ses described  in  the  treaty  and  for  the  offense  with 
which  be  is  charged  in  the  proceedings  for  his  ex- 
tradition until  a  reasonable  time  and  opportunity 
have  been  given  him  after  his  release  or  trial  npon 
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VniUd  States  v.  Bauscher,  119  U.  8.  407,  SOL. 
ed   425. 

A  person  brought  from  a  foreign  country 
can  only  be  tried  for  an  extraditable  offense. 

People  V.  Gray,  66  Cal.  274;  Blandford  v. 
State.  10  Tex.  App.  627;  Spear,  Extradition, 
S§  602-604;  Bx  parte  HihU,  26  Fed.  Rep.  421; 
ifnited  States  v.  Watts,  8  Sawy.370;  United 
States  Y.jRauscJicr,  supra;  Ex  parte  Coy,  82  Fed. 
Bep.911;  Com.  v.  Haxoes,  18  Bush,  697,  26  Am. 
Rep.  242;  State  v.  Vanderpool,  89  Ohio  St 
278, 48  Am.  Rep.  481;  1  Moore,  Extradition,  p. 
191. 

A  right  of  person  or  property  secured  or 
recognized  by  treaty  may  be  set  up  as  a  de- 
fense to  a  prosecution  in  disregard  of  either  with 
the  same  force  and  effect  as  if  the  right  was 
secured  by  an  act  of  congress. 

Ex  parte  Uibbs,  and  United  States  ▼.  Bans- 
cher,  supra, 

A  person  extradited  cnnnot  waive  his  rights 
or  privileges  of  exception  uuder  the  provisions 
of  the  treaty. 

Bx  parte  Coy,  82  Fed.  Rep.  911;  2  Moore, 
Extradition,  p.  251. 

Under  the  Implied  restrictions  contained  in 
the  Hawaiian  treaty  as  well  as  under  the  ex- 
press provision  of  said  treaty  and  the  rights 
guaranteed  thereunder,  the  compulsory  method 
used  by  both  countries  through  the  authorities 
of  eacn  to  procure  his  return  to  California 


were  iq  violation  of  the  rights  of  the  petitioner 
as  a  citizen  of  the  Hawaiian  Islands,  and  tJbm 
treaty  being  as  it  is  not  only  an  international 
law  but  the  supreme  law  of  the  United  States 
its  protection  was  his,  and  the  demand  of  the 
governor,  the  request  of  the  United  States  min- 
ster, his  arrest  in  tbe  Hawaiian  Islands,  hie 
deliverv  to  John  S.  Bransford,  and  bis  return 
to  California  through  such  legal  compulsion 
used  and  against  which  be  could  not  rebel, 
were  each  and  all  acts  in  violation  of  a  right 
of  person  secured  and  recognized  by  the  treaty 
ana  a  direct  violation  by  Minister  Willis  and 
Governor  Markham  of  a  law  of  the  United 
States.  The  right  of  one  govei  nment  to  demand 
and  receive  from  another  the  custody  of  an  of- 
fender who  has  sought  an  asylum  upon  its  soil 
depends  upon  the  existence  of  treaty  stipula- 
tions between  them,  and  in  all  cases  is  derived 
from  and  is  measured  and  restricted  by  the 
provisions  express  or  implied  of  the  treaty. 

United  Stales  v.  Watts,  8  Sawy.  878. 

It  is  impossible  to  conceive  of  the  exercise 
of  jurisdiction  for  any  other  purpose  than  that 
mentioned  in  the  treaty  and  ascertained  by  the 
proceedings  under  which  the  party  was  extra- 
dited, without  an  implication  of  fraud  upon 
the  rights  of  the  party  extradited,  and  of  bad 
faith  to  the  country  which  permitted  his  extra- 
dition. 

United  States  ▼.  Rauseher,  119  U.  S.   407, 


such  cbari^e,  to  return  to  tbe  country  from  wblch 
asylum  he  bad  been  forcibly  taken  under  such  pro- 
ceedings, dnlted  States  v.  Bausoher,  119  U.  8.  407, 
80  L.  ed.  425. 

Id  the  Rauscber  Case,  th^  defendant  was  extra- 
dited under  a  charge  of  murder  and  was  placed  on 
trial  under  an  Indictment  for  an  assault  and  unlaw- 
fully inflicting  upon  a  seaman  cruel  and  unusual 
punishment  contrary  to  the  provisions  of  a  statute 
of  ihe  United  States.  It  was  insisted  that  the  ev- 
idence upon  which  be  was  convicted  of  the  cbanre 
for  which  he  was  Indicted  was  the  same  as  that 
upon  which  the  magistrate  acted  in  surrendering 
him  and  that  therefore  it  was  proper  to  try  him  for 
the  lower  offense.  The  court  In  answer  to  this 
oontention  said:  ^  It  may  be  very  true  that  evi- 
dence which  satisfied  that  officer  that  the  prisoner 
was  guilty  of  the  crime  of  murder  would  also  estab- 
lish that  he  had  inflicted  cruel  and  unusual  punish- 
ment on  tbe  person  for  whose  murder  he  was 
charged;  but  as  the  treaty  only  justifled  his  deliv- 
ery on  the  ground  that  he  was  proved  to  be  guilty 
of  murder,  before  the  oommitting  magistrate,  it 
does  not  follow  at  all  that  such  magistrate  would 
have  delivered  him  on  a  charge  founded  on  pre- 
elsely  the  same  evidence,  of  inflicting  cruel  and  un- 
usual punishment,  an  offense  for  which  the  treaty 
made  no  provision,  and  which  was  of  a  very  unim- 
portant character  when  compared  with  that  of 
murder.  If  tbe  party  could  be  convicted  on  an  in- 
dictment for  inflicting  cruel  and  unusual  punish- 
ment where  the  grand  Jury  would  not  have  found 
an  Indictment  for  murder,  tbe  treaty  could  always 
be  evaded  by  making  a  demand  on  account  of  the 
higher  offense  defined  in  the  treaty,  and  then  only 
seeking  a  trial  and  conviction  for  tbe  minor  oifense 
not  found  in  the  treaty.  We  do  not  think  the  clr- 
oumstanoe  that  the  same  evidence  might  be  sufiB. 
dent  to  oon^ct  for  the  minor  offense  which  was 
produced  before  the  committing  magistrate  to  sup- 
port the  graver  charge  Justifies  this  departure  from 
the  principles  of  the  treaty.** 

The  Bauscher  Case  is  regarded  In  England  as  set- 
tling the  laFt  here,  to  the  effect  that  the  extradited 
person  cannot  be  tried  for  an  offense  other  than 


that  mentioned  in  the  extradition  proceedings. 
Be  Wood  hall,  London  Times,  May  10, 1888;  1  Moore, 
Extradition,  1 100.  And  the  charge  for  which  the 
prisoner  in  theWoodhall  Case  was  surrendered 
hvalng  failed,  she  was  discharged  and  returned  to 
England,  although  the  attempt  was  made  to  bold 
her  on  another  charge.  1  Moore,  Extradition,  S IST. 

The  Bausoher  Case  is  in  accord  with  some  deci- 
sions which  had  been  previously  rendered  in  this 
country,  and  of  course  it  has  furnished  the  rule 
since. 

The  trial  is  limited  to  tbe  offense  charged  in  the 
extradition  proceedings.  Com.  v.  Hawes,  18  Bosh, 
097, 96  Am.  Bep.  Z42i  State  v.  Vanderpool,  8D  Ohio 
St  278,  48  Am.  Bep.  431;  Blansford  v.  State.  10 Tex. 
App.  027. 

A  defendant  cannot  be  extradited  for  the  murder 
of  one  person  and  tried  for  the  murder  of  another. 
Ex  parte  Coy,  88  Fed.  Bep.  Ml. 

There  can  be  no  trial  for  other  than  an  extradi- 
tion crime.    United  States  v.  Watts,  8  Sawy.  870. 

A  prisoner  will  not  be  surrendered  upon  a  cfaarga 
of  murder.  If  the  evidence  shows  only  man- 
slaughter.   Re  Kelley,  2  Low.  Dec.  899. 

One  extradited  for  forgery  under  tbe  treaty  pe- 
tween  the  United  States  and  Great  Britain  cannot 
be  tried  for  uttering  forged  instruments.  Ex  parts 
Hibbs,  26  Fed.  Bep.  421. 

But  in  another  case.  Re  Adntt,  85  Fed.  Rep.  8T8, 
in  which  there  was  a  request  for  one  upon  the 
ground  that  he  had  committed  forgery,  and  the 
evidence  showed  that  he  had  uttered  forged  in- 
struments, tiie  court  held  that  forgery  Includes 
uttering  forged  instruments  and  that  the  prisoner 
was  not,  therefore,  entitled  to  his  discharge. 

After  the  decision  of  the  Bauscher  Case,  the 
question  arose  whether  or  not  a  conviction  could 
be  had  of  a  lower  offense  included  In  the  offense 
charged  in  the  extradition  proceedings. 

A  letter  by  Mr.  Bayard,  Secretary  of  State,  dated 
May  28, 1885,  expresses  the  opinion  that  a  convic- 
tion may  be  had  of  a  lower  offense  which  is  Included 
in  tbe  one  for  which  the  extradition  is  obtained, 
although  the  lower  offense  would  not  of  itself  lt9 
sufficient  to  procure  the  extradition. 
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421,  80  L^  ed.  426,  429;  1  Moore,  Extradition, 
p.  288. 

The  priDciple  that  an  extradited  fugitive 
from  Justice  can  be  tried  only  for  the  crimes 
named  in  the  treaty  between  the  extradition 
countries  does  not  apply  where  a  party  was 
forcibly  taken  from  a  foreign  country  and  not 
under  an  extradition  warrant. 

Eer  ▼.  People,  110  lU.  627. 51  Am.  Rep.  706; 
United  8tate$  v.  IUiU9ch&r,ill9  U.  8.  486. 80  L. 
ed.  484. 

It  appears  in  the  petition  that  the  only  evi- 
dence of  a  charge  and  the  only  charge  consid- 
ered was  the  indictment.  The  whole  matter 
was  probably  cro?emed  by  the  McCarthy  Case 
in  which  the  Hawaiian  government  stated  that 
an  indictment  would  be  accepted  by  them  as 
proof  of  a  charge. 

Moore,  Extradition,  pp.  760-762. 

This  was  the  precedent  upon  which  they 
acted  and  upon  which  they  accepted  the  re- 
quest of  Minister  Willis  as  made  for  the  gov- 
ernment of  the  United  States,  a  similar  request 
having  been  made  in  that  case.  This  was  the 
charge  upon  which  B.  R.  Foss  was  extradited. 
A  charge  "  must  be  in  the  form  of  an  indict- 
ment found  or  affidavit  made  before  a  magis- 
trate," and  in  cases  of  extradition  "  a  copy  of 
mch  indictment  of  affidavit  certified  as  "au- 


thentic, etc.."  shall  be  produced  as  evidence  that 
the  charge  nas  been  made  in  proper  manner. 

8pear,  Extradition,  p.  281. 

Upon  that  particular  charge  and  upon  that 
alone  the  foreign  government  extradited  peti- 
tioner. He  came  oef ore  the  court  in  which 
such  indictment  was  found  and  filed,  and  upon 
a  hearing  the  court  set  the  indictn^ent  asider 
thus  establishing  by  its  order  in  the  premise* 
that  no  such  charge  existed,  or  had  ever  exist- 
ed,  and  the  prisoner  was  thereupon  by  an  order 
of  ihe  court  to  that  effect  released  and  went 
on  his  way. 

Thus  the  Hawaiian  government  had  been  de- 
ceived, and  it  seems  to  us  the  whole  proceed- 
ings had  were  as  naught  in  any  court.  As  no 
vailid  charge  existed  when  the  demand  was 
made  the  demand  was  unauthorized  and  void. 

The  evidence  upon  which  the  extradition 
warrant  was  based  having  fallen  and  the  de^ 
fendant  having  been  released,  he  could  not  be 
subjected  to  further  restraint  "  until  a  reason- 
able time  had  been  given  him  after  his  release 
on  that  particular  charge  in  which  to  return  to 
the  country  from  which  he  was  extradited." 

7  Am.  &  Eng.  Encyclop.  Law,  p.  617; 
United  Statet  v.  Ravsc/ier,  119  U.  6.  427, 
80  L.  ed.  482;  Eos  parte  EM§,  26  Fed.  Rep. 
421. 


Bat  the  supreme  oourt  of  New  York  at  speciai 
term  has  decided  that  one  extradited  for  assault 
with  intent  to  kill  cannot  be  convicted  of  an  as- 
sault in  tbe  second  decree.  People  V.  Hanoan,  9 
IfJac  eOQ,— and  such  dedsion  would  seem  to  be  the 
only  one  possible  in  view  of  the  Rausober  Case,  and 
the  court's,  statement  of  its  eifect  in  Ker  v.  Illi- 
nois, 119  U.  8. 490, 80  L.  ed.  421,  ttiat  the  accused 
should  be  tried  for  no  other  offense  than  the  one 
for  which  he  was  delivered  under  the  extradition 
proceedings. 

That  leaves]as  the  sole  question  for  consideration. 
How  far  must  the  indictment  as  first  drawn  be 
technically  aoouratef  Ex  varU  Foss,  appears  to 
be  the  pioneer  case  upon  this  question,  aJthouffh 
In  a  Texas  case  the  oourt  bad  held  that  the  fact 
that  the  indictment  Is  different  from  the  charge 
made  before  the  magistrate,  is  immaterial  if  It  oo^ 
responds  with  that  made  in  the  extradition  papers. 
Kelly  V.  State,  18  Tex.  App.  168. 

And  in  People  v.  Gray,  06  Oal.  274,  the  oourt 
concedes  that  the  defendant  can  only  be  tried  for 
the  offense  for  which  he  was  extradited;  but  holds 
that  tt  Is  sulOdent  if  the  offense  charged  is  the 
same  as  that  for  which  he  is  put  on  trial,  although 
the  terms  of  the  charge  in  the  extradition  paper 
may  have  been  different  from  those  In  the  infor- 
mation presented  at  the  triaL 

The  Canadian  easee. 

The  Canadian  cases  seem  to  agree  with  the  rule 
as  maintained  by  the  United  States  in  its  contro- 
versy with  Great  Britain  in  the  Winslow  Case. 

In  Roeenbaum's  Case,  18  L.  C.  Jur.  638,  2  Whart. 
International  Law  Dig.  778,  1  Moore,  Extradition, 
•  422,  the  Supreme  Court  of  Canada  refused  to  in- 
terfere with  tbe  rendition  of  a  prisoner,  on  the 
ground  that  the  laws  of  the  United  States,  from 
which  country  the  request  came,  did  not  prohibit 
the  trial  of  such  prisoner  for  offenses  other  than 
thoee  for  which  he  was  extradited.  The  court 
■ays:  **T  am  not  aware  that  it  has  been  laid  down 
In  England  that  a  man  once  witbio  the  Jurisdiction 
of  English  oourts  can  set  up  the  form  of  his  arrest 
or  the  mode  by  which  he  came  into  custody  as  a 
Teason  for  a  discbarge  when  accused  of  crime.** 

In  Faxton*B  Case,  10  L.  C.  Jur.  212, 11  L.  a  Jur. 

S5  L.  K  A. 


362,  the  prisoner  was  extradited  for  forgery  and 
was  tried  and  found  guilty  of  uttering  a  forged 
promlaBory  note. 

In  Beg,  V.  Van  Aerman,  4  U.  C  GL  P.  288, 2  Whart. 
International  Law  Dig.  764,  the  defendant  was 
surrendered  by  the  United  States  to  Canada  on  the 
charge  of  forgery,  and  application  was  made  for 
his  raletiseon  the  ground  that  his  offense  was  ob- 
taining money  under  false  pretenses,  and  the  oourt 
In  denying  tbe  motion  said  that  while  disposed  to 
regard  the  offense  as  forgery,  yet  being  in  custody 
he  was  liable  to  prosecution  for  any  offense  which 
the  facts  would  support. 

In  Re  Burley,  1 1<.  J.  N.  8.  84,  2  Whart.  Intema- 
tiooal  Law  Dig.  766,  the  prisoner  was  extradited  on 
the  charge  of  robbery  and  tried  on  assault  with  (la- 
tent to  kill. 

In  Beg.  V.  Cunningham,  Gassell^s  Dig.  1886-66,  p. 
107,  a  prisoner  extradited  for  forgery  was  con- 
victed for  uttering  a  forged  order  for  payment  of 
money.  The  question  of  the  right  to  try  the  pris- 
oner upon  such  charge  was  raised  at  the  trial  and 
discussed  to  some  extent,  but  as  the  court  of  ap- 
peals held  that  the  proof  did  not  support  the  in- 
dictment and  discharged  the  prisoner,  the  question 
was  not  autfaoritatlvely  passed  upon. 

In  Beg.  V.  WaddelU  25  N.  B.  Bep.  98,  the  oonrt 
was  equally  divided  upon  the  question  whether  or 
not  one  who  being  in  prison  under  charge  of  ar- 
son, escaped  and  was  extradited  for  that  offense* 
could  be  placed  upon  trial  for  the  prison  breach. 

The  EnaUsh  rvXe, 

In  one  case  for  which  the  British  government 
disclaimed  responsibility  in  the  controversy  over 
Winslow  the  rule  claimed  by  the  United  States 
seems  to  have  been  followed. 

In  Re  Heilbronn,  2  Whart^  International  Law 
Dig.  764,  there  was  an  extradition  for  forgery,  up- 
on which  charge  there  was  an  acquittal,  and  then 
the  prisoner  was  tried  and  convicted  of  larceny. 

But  the  English  statute  provides  that  the  pris- 
oner can  be  tried  for  only  the  charge  on  which  he 
was  extradited.  See  fiouvier*B  Case,  27  L.  T.  N .  & 
844, 42 L.  J. Q. KIT.  H.  P.  F. 


California  Sufrsmb  Coubt. 


Mat, 


To  obtain  the  surrender  of  a  maD  on  one 
charge  and  then  to  put  him  on  trial  for  an> 
other,  IB  a  gross  abuse  of  the  constUutional 
compact. 

The  fugitive  surrendered  to  one  charge  Is 
exempt  from  prosecution  upon  any  other.  He 
is  within  the  state  by  compulsion  of  hiw  upon 
a  dinffle  accusation.  He  has  a  right  to  have 
that  disposed  of,  and  then  to  depart  In  peace. 

7  Am.  &  Eng^  Encyclop.  Law,  p.  618. 

Mr,  ^•  S.  Webb  for  respondent. 
I 

DeHaTeiif  J.,  delivered  the  opinion  of 
the  court: 

The  petitioner,  Fobs,  was  indicted  by  the 
*  grand  Jury  of  the  county  of  Plumas  for  the 
crime  of  embezzlement.  At  the  date  of  the 
finding  of  this  indictment  the  petitioner  was 
in  Honolulu,  and  there  remained  until  Feb- 
ruary, 1894,  when,  upon  the  request  of  the 
American  minister,  and  upon  **a  requisition 
to  that  effect"  from  the  governor  of  the  state 
of  California,  he  was  surrendered  by  the  pro- 
visional government  of  the  Hawaiian  Islands 
to  the  agent  appointed  by  the  governor  to 
receive  and  convey  him  back  to  this  state, 
there  to  be  tried  for  the  offense  with  which 
he  was  charged  in  the  indictment  referred  to. 
The  treaty  bstween  the  United  States  and  the 
government  of  the  Hawaiian  Islands  in  re- 
lation to  the  extradition  of  fugitives  from 
the  justice  of  either  of  such  countries  does 
not  provide  for  the  extradition  of  a  person 
charged  with  the  crime  of  embezzlement,  and 
the  warrant  issued  by  the  Hawaiian  govern- 
mcDt  for  the  arrest  of  the  petitioner,  and  for 
his  deliverv  to  the  agent  appointed  by  the 
governor  of  this  state  to  receive  him  into 
custody,  does  not  refer  to  the  treaty,  but  the 
proceedings  preliminary  to  the  issuance  of 
such  warrant  were  conducted  in  accordance 
with  the  rules  prescribed  by  the  treaty  to 
effect  the  extradition  of  a  person  charged 
wit^  either  of  the  offenses  for  which  extra- 
dition is  there  provided.  The  petitioner, 
upon  his  return  to  this  state,  was  brought 
before  the  superior  court  of  Plumas  county, 
in  which  the  said  indictment  against  him 
was  pending,  and  he  then  movea  to  set  the 
indictment  aside.  The  motion  was  granted, 
and  he  was  discharged  from  custody,  and 
within  two  hours  thereafter  a  complaint  was 
filed  with  a  justice  of  the  peace,  charging 
him  with  the  same  embezzlement  named  in 
the  indictment  previously  set  aside,  and  he 
was  again  arrested,  and,  after  examination, 
held  to  answer  the  charge  before  the  superior 
court  of  Plumas  county ;  and  he  is  now  in 
the  custody  of  the  sheriff  of  that  county 
awaiting  his  trial. 

The  petitioner  claims  that  his  imprison- 
ment under  the  circumstances  here  stated  is 
illegal,  and  he  seeks  to  be  discharged  there- 
from under  the  writ  of  habeas  corpus  upon 
which  he  has  been  brought  before  this  court. 
In  support  of  this  general  contention  he  in- 
•ists  that  his  arrest  in  the  foreign  country, 
and  enforced  return  to  this  state,  and  deten- 
tion here  for  the  purpose  of  being  tried  for 
the  crime  charged  in  the  indictment,  was  and 
is  in  violation  of  his  rights  under  the  treaty 
between  the  United  States  and  the  govern- 
ment of  the  Hawaiian  Islanda.    That  treaty, 

d5L.R.  A. 


in  article  14,  provides:  ''The  contracting 
parties  mutually  agree  to  surrender,  upon 
official  requisition  to  the  authorities  of  eroh, 
all  persons  who  being  charged  with  the  crimes 
of  murder,  piracy,  arson,  robbery,  forgery 
or  the  utterance  of  forged  paper,  committed 
within  the  jurisdiction  of  either,  shall  be 
found  within  the  territories  of  the  other, 
provided  that  this  shall  only  be  done  upon 
such  evidence  of  criminality  as,  aoo(»ding 
to  the  laws  of  the  place  where  tbe  person  so 
charged  shall  be  found,  would  JuBtify  his 
apprehension  and  commitment  for  trial,  if 
the  crime  had  there  been  committed."  9 
8tat.  at  L.  p.  081.  It  is  argued  that  the 
treaty,  in  thus  enumerating  the  offenses  for 
which  fugitives  who  have  sought  an  asylum 
in  either  country  shall  be  delivered  into  the 
custody  of  the  other  upon  demand  of  its  gov- 
ernment, in  effect  prohibits  the  surrender  by 
either  nation  of  a  person  charged  with  any 
other  than  one  of  the  mentioned  crimes ;  that 
the  treaty  is  to  be  construed  as  containing  an 
implied  stipulation  upon  the  part  of  the 
United  States  that  a  person  committing  any 
other  crime  against  its  laws  than  one  of  those 
named  in  the  treaty,  and  who  thereafter  es- 
capes to  Hawaii,  shall  not  be  subject  to  ar- 
rest and  return  to  the  United  States,  there  to 
be  tried  for  such  nonenumerated  crime,  even 
though  the  government  of  Hawaii  should 
voluntarily  surrender  him  for  that  purpose 
as  a  matter  of  comity.  In  our  opinion,  the 
language  of  this  treaty  will  not  bear  such  a 
construction.  It  is,  of  course,  true  that, 
when  a  treaty  provides  for  the  extradition  of 
fugitives  charged  with  particular  crimes,  the 
reciprocal  duty  of  delivering  up  to  the  jus- 
tice of  the  other  persons  charged  with  crime 
is  confined  to  the  particular  cases  for  which 
the  treaty  has  provided.  Com.  v.  Hateet,  13 
Bush,  708,  26  Am.  Rep.  242 ;  Unit^  State* 
V.  Rauseher,  119  IT.  8.  411,  412,  30  L.  ed. 
425.  Thus  in  Com.  v.  Hdtoes,  just  cited,  it 
is  said:  **The  right  of  one  government  to 
demand  and  receive  from  another  the  custody 
of  an  offender  who  has  sought  asylum  upon 
its  soil  depends  upon  the  existence  of  treaty 
stipulations  between  them,  and  in  all  cases 
is  derived  from  and  is  measured  and  restricted 
by  the  provisions,  express  and  implied,  of 
the  treaty."  But,  while  this  is  so.  the  ex- 
istence of  a  treaty  which  provides  for  extra- 
dition for  certain  crimes  does  not  deprive 
either  nation  of  the  power  and  right  to  exer- 
cise its  own  discretion  in  cases  not  coming 
within  the  terms  of  the  treaty.  It  is  onl^  to 
the  extent  that  the  treaty  imposes  an  obliga- 
tion to  surrender  persons  charged  with  parti- 
cular offenses  that  there  is  any  restriction 
placed  upon  tiie  sovereign  right  of  the  nation 
in  which  the  fugitive  is  found  to  either  per- 
mit or  refuse  to  permit  his  arrest  and  return 
to  the  country  from  which  he  has  fled.  In 
other  words,  in  relation  to  persons  charged 
with  offenses  not  named  in  the  treaty,  Mch 
government,  as  an  incident  of  its  sovereigntj* 
may  either  grant  or  deny  to  the  fugitive  an 
asylum  within  its  jurisdiction.  This  con- 
clusion is  so  obviously  correct  that  no  ex- 
tended argument  is  necessary  to  sustain  it, 
and  the  principle  is  thus  stated  in  section 
269  of  volume  2  of  Wharton's  International 
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Law  Dig^:  "The  rule,  'expresno  unitu 
est  eaduHo  aUeriu$,*  applies  to  extradition 
treaties,  and  under  such  treaties  process  can 
be  sustained  only  for  enumerated  offenses. 
Tills,  however,  would  not  preclude  in  ex- 
traordinary cases,  and  an  appeal,  not  on  the 
basis  of  the  treaty,  but  on  the  ground  of 
comity,  for  surrender  of  a  fugitive  charged 
with  a  nonenumerated  offense,  when  such 
offense  is  one  which  would  Justify  such  an 
extraordinary  measure.  .  .  .  Thus,  In 
1790,  the  secretary  of  state  [Mr.  Pickering] 
'expresses  bis  concurrence  with  Mr.  Listen 
[British  minister  at  Washington]  in  the 
opiDion  that,  while  the  reciprocal  delivery 
of  murderers  and  forgers  is  expressly  stipu- 
lated in  the  twenty-seventh  article  of  our 
treaty  with  Great  Britain,  the  two  govern- 
ments are  left  at  liberty  t6  deliver  other  of- 
fenders, as  propriety  and  mutual  advantage 
shall  direct.  .  .  .  The  attorney -general 
has  just  called,  and  thinks  the  opinion  ex- 
pressed to  be  correct. '  Mr.  Pickering  to  the 
president  June  8,  1796.  MSB.  Dom.  Let. 
In  a  letter  of  same  date  to  the  governor  of 
Vermont,  Mr.  Pickering  says:  'The  re- 
ciprocal delivery  of  murderers  and  forgers  is 
nositively  stipulated  by  the  twenty- seventh 
article  of  the  treaty.  The  conduct  of  the 
two  governments  with  respect  to  other  offend- 
ers is  left,  as  before  the  treaty,  to  their  mut- 
ual discretion;  but  this  discretion  will 
doubtless  advise  the  delivery  of  culprits  for 
offenses  which  affect  the  great  interests  of 
soi'iety. '  "  The  crime  with  which  the  peti- 
tioner Is  charged,  not  being  an  extraditable 
offense  under  the  treaty  between  the  United 
States  and  the  government  of  the  Hawaiian 
Islands,  it  must  be  presumed  that  the  sur- 
render of  the  petitioner  was  made  by  the 
latter  in  the  exercise  of  its  own  sovereign 
discretion,  and  as  an  act  of  comity.  This 
violated  no  right  secured  to  the  petitioner 
by  the  treaty  referred  to,  as  that  treaty  does 
not  in  terms  or  by  necessary  Implication 
deny  to  that  government  the  right  to  sur- 
render, or  deprive  the  United  States  of  the 
right  upon  such  surrender  to  receive  into  its 
custody  fugitives  charged  with  offenses  not 
enumerated  in  the  treaty.  The  cases  of 
VniUd  Statu  ▼.  JRauseher,  119  U.  S.  407,  80 
L.  ed.  435 ;  QmL  v.  Bdwes,  18  Bush,  697,  26 
Am.  Rep.  242;  United  States  v.  WatU,  8 
Bawy.  870,  14  Fed.  Rep.  180 ;  Ex  parte  Eibbs, 
26  Fed.  Rep.  421, — cited  and  relied  upon  by 
petitioner,  do  not  sustain  his  contention  upon 
this  point.  Those  cases  simply  declare  that 
when  a  defendant  has  been  surrendered  in 
pursuance  of  a  treaty  for  trial  upon  a  specific 
charge  named  therein,  he  cannot  be  placed 
upon  trial  for  any  other  than  the  particular 
offense  named  in  the  extradition  proceeding. 
Tills  rule  is  well  settled,  but  it  has  no  ap- 
plication whatever  to  the  case  presented  by 
the  petitioner  here. 

It  is  also  contended  in  behalf  of  petitioner 
that  he  was  only  surrendered  bv  the  govern- 
ment of  the  Hawaiian  Islands  for  trial  upon 
the  indictment  referred  to  in  the  warrant  is- 
sued by  that  government  commanding  his 
arrest  and  delivery  into  the  custody  of  the 
agent  authorized  to  convey  him  back  to  this 
state,  and  that,  when  this  Indictment  was  set 
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aside,  he  had  fully  met  its  accusation,  and 
was  entitled  to  a  reasonable  time  within 
which  to  return  to  the  foreign  asylum,  and 
that  he  cannot  be  lawfully  detained  here  to 
answer  the  complaint  upon  which  he  is  now 
held  for  trial  l^fore  the  superior  court.  If 
it  should  be  conceded  that  a  fugitive  from 
justice,  surrendered  by  a  foreign  government 
on  grounds  of  comity,  has  the  same  right  to 
his  discharge  upon  habeas  corpus,  when  im- 
prisoned upon  a  different  charge  than  that 
for  which  he  was  delivered  up,  as  if  he  had 
been  extradited  under  the  provisions  of  a 
treaty,  and  arrested  and  detained  for  trial 
upon  another  offense  than  that  named  in  the 
extradition  proceedings,  in  violation  of  the 
implied  provisions  of  the  treaty,  still  we  do 
not  think  the  petitioner  here  would  be  en- 
titled to  a  discharge  upon  the  facts  appearing 
in  this  record.  The  order  setting  aside  the 
indictment  did  not  operate  as  an  acquittal  of 
the  petitioner  for  the  offense  therein  charged, 
and  is  not  a  bar  to  his  further  prosecution  for 
the  same  offense  by  indictment  or  informa- 
tion ;  and,  as  he  is  now  held  by  virtue  of  an 
order  of  commitment  based  upon  a  complaint 
charging  him  with  the  identical  offense 
named  in  the  indictment  set  aside,  and  to 
answer  which  he  was  surrendered  by  the 
Hawaiian  government  for  trial  by  the  state, 
the  petitioner  should  be  remanded. 
Petitioner  remanded. 

We  concur :  Beaity»  Ch,  J,;  Harrison* 
J.;  Garouttet «/. 

McFarland*  J.,  dissenting: 

I  dissent.  The  petitioner.  Toss,  was  in- 
dicted by  the  grand  jury  of  Plumas  county, 
in  this  state,  for  the  crime  of  embezzlement. 
At  the  time  of  the  indictment  he  was  in  the 
Hawaiian  Islands.  A  requisition  was  made 
upon  the  government  of  the  island  for  his 
extradition  here  to  answer  the  charge  ])re- 
ferred  by  said  Indictment,  and  under  extra- 
dition proceedings  he  was  returned  to  said 
Plumas  county.  He  moved  to  set  aside  the 
indictment,  and  his  motion  was  granted,  and 
he  was  discharged  from  custody.  Within 
two  hours  afterwards-  a  complaint  for  em- 
bezzlement was  made  before  a  justice  of  the 
peace,  and  he  was  arrested  upon  a  warrant 
issued  by  said  justice.  He  now  applies  to 
this  court  under  the  proceeding  of  habeas 
corpus  to  be  discharged.  There  is  a  treaty 
between  the  government  of  the  Hawaiian 
Islands  and  the  government  of  the  United 
States  for  the  return  from  one  to  the  other 
country  of  persons  charged  with  certain  enu- 
merated crimes ;  but  the  crime  of  embezzle- 
ment is  not  ono  of  the  crimes  so  enumerated. 
Said  treaty  is  to  be  found  in  7  Am.  &  £ng. 
Encyclop.  Law,  p.  606. 

The  first  point  made  by  petitioner  is  that 
he  cannot  be  returned  to  this  country  and 
tried  here  for  any  crime  not  enumerated  in 
the  treaty.  There  are  certain  very  strong  au- 
thorities to  sustain  this  point,  particularly 
Com,  V.  EaiDes,  13  Bush,  697,  26  Am.  Kep. 
242 ;  United  States  v.  Watts,  8  Sawy.  870,  14 
Fed.  Rep.  130;  Holmes*  Case,  89  U.  S.  14 
Pet.  598,  10  L.  ed.  605;  United  States  v. 
Rauscher,  119  U.  8.  407,  80  L.  ed.  426 ;  Spear, 
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Extradition,  pp.  205,  221,  et  nq.  The  ques- 
tions raised  by  this  point  need  not,  however, 
be  here  passed  upon  definitely,  because  we 
think  that  the  petitioner  should  be  discharged 
upon  the  second  point  made  by  his  counsel, 
to  wit,  that,  the  indictment  upon  which  the 
extradition  was  secured  haying  been  set  aside, 
and  the  petitioner  entirely  discharged,  he 
cannot  afterwards  be  held  upon  a  complaint 
before  a  justice  of  the  peace,  without  having 
been  given  reasonable  time  to  return  to  the 
country  from  whence  he  was  brought.  The 
treaty  above  mentioned  provides  that  a  per- 
son charged  with  crime  shall  be  extradited 
only  ^'upon  such  evidence  of  criminality  as. 
according  to  the  laws  of  the  place  where  the 
person  so  charged  shall  be  found,  would  Jus- 
tify his  apprehension  and  commitment  for 
trial  if  the  crime  had  been  committed  there. 
It  further  provides  that  the  person  demanded 
shall  be  brought  before  a  court  of  the  country 
in  which  he  is,  *'to  the  end  that  the  evidence 
of  criminality  may  be  beard  and  considered ;" 
and  if,  upon  such  hearing,  the  magistrate  is 
satisfied  that  the  evidence  sustains  the  charge, 
he  may  issue  a  warrant  for  the  surrender  of 
the  fugitive.  Now,  in  the  case  at  bar  it  ap- 
pears that  Uie  judge  at  the  Hawaiian  Islands 
was  presented  with  a  certified  copy  of  the 
indictment  that  had  been  found  against  the 
petitioner,  with  the  affidavit  of  the  foreman 
of  the  grand  jury,  and  that  he  acted  entirely 
upon  the  sufficiency  of  the  evidence  as  af- 
forded by  said  indictment.  And  the  indict- 
ment upon  which  the  authorities  of  the 
Hawaiian  Islands  acted,  and  which  it  may 
reasonably  be  supposed  was  considered  as 
sufficient  evidence  for  action  there,  having 


been  set  aside  and  held  invalid  by  the  court 
in  Plumas  county,  and  the  prisoner  hayinip 
been  discharged  under  Said  indictment  upon 
which  the  extradition  papers  were  based,  he 
could  not  be  held  upon  a  complaint  before  % 
magistrate  and  proceedings  which  were  en- 
tirely unknown  to  the  authorities  of  the 
Hawaiian  Islands,  and  upon  which  their  or- 
der for  the  arrest  of  the  fugitive  was  uot  in 
any  way  based.  As  was  said  in  Com,  ▼. 
Hawes^  supra:  **  By  providing  the  terms  and 
conditions  upon  which  a  warrant  for  the  ar* 
rest  of  the  alleged  fugitive  maj  be  issued, 
and  oonfining  the  duty  of  making  the  sur- 
render  to  cases  in  whidi  the  evidence  of 
criminality  is  sufficient,  according  to  the 
laws  of  the  place  where  such  fugitiye  is 
found,  to  justify  his  commitment  for  trial, 
the  right  of  the  demanding  government  to 
decide  finally  as  to  the  propriety  of  the  de- 
mand  and  as  to  the  eyidences  of  guilt  is  tm 
plainly  excluded  as  if  that  right  haid  been  de- 
nied by  express  language.  It  would  scarcely 
be  regardea  an  abuse  of  the  rules  of  (X>n8tn20- 
tion,  from  these  manifest  restrictions,  un- 
aided  by  extraneous  considerations,  to  dedaoe 
the  conclusion  that  it  was  not  contemplated 
by  the  contracting  parties  that  an  extradited 
prisoner  should,  under  any  circumstances, 
be  compelled  to  defend  himself  against  % 
charge  other  than  one  upon  which  he  is  sur- 
rendered, much  less  against  one  for  which 
his  extradition  could  not  be  demanded. "  And 
I  think  the  right  under  the  treaty  is  one  which 
the  petitioner  himself  may  assert.  The  pe- 
titioner, in  my  opinion,  should  be  discharged 
from  custody. 
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1.  The  mort^agree  In  a  eommon-l»w 
mortg^ag^  coverins  both  land  and 
erope*  who,  after  filing  a  bill  for  foreclosure, 
seises  the  orope  and  proceeds  to  sell  tbem  under 
the  provisions  of  the  law  relating  to  the  fore- 
closure of  chattel  mortinMres,  is  guiity  of  oon- 
yeraioD  and  must  acoount  for  them  at  their 
market  value. 

8.  The  value  of  the  lumber  at  the  plaee 
of  dispoealt  without  any  allowance 
for  eacpenditure  in  wrongf uOy  outtioff  and 
removlDg  standing  timber  from  the  premises,  is 
the  measure  of  damages  against  a  mortgagee  in 
poflseflsion  for  thus  wrongfully  wasting  the  prem- 
ises after  he  had  received  aU  that  was  due  him 
on  his  mortgage  by  converBfon  of  personal  prop- 
erty. 

CStort,  J.,  dinentsj 
(July  16.  1894.) 


APPEAL  by  complalnaDt  from  a  ludgment 
of  the  Chancery  Court  for  La  Moille  County 
directing  complaiuaDt  to  account  for  oertaia 
property  which  he  had  taken  in  proceedings  for 
the  foreclosure  of  his  mortgage.    AffirmSk 

Adams  had  been  the  owner  of  certain  real 
estate  for  many  years.  He  gaye  a  mortgage 
on  it  to  C.  A.  C5ber.  Ober  foreclosed  the  mort- 
gage and  obtained  the  legal  title.  He  con  veyed 
this  to  H.  A.  Jackson,  who  had  made  an 
arrangement  with  Adams  by  which  Adams 
was  to  repay  him  the  amount  paid  to  Ober, 
with  a  small  advance  thereon  and  to  retain  pos- 
session the  payments  to  be  made,  a  certatn 
amount  down  and  the  remainder  in  designated 
annual  payments.  Jackson  was  to  have  a  Hen 
on  the  crops  to  secure  each  annual  paymeot 
and  Adams  was  to  refrain  from  committinr 
waste.  After  part  of  the  purchase  money  had 
been  repaid  to  Jackson,  he  assigned  his  rights 
under  the  contract  to  F.  C.  Whiting  the  com- 

glainant  in  this  action.  Adams  being  behind 
1  one  payment.  Whiting  filed  a  bill  to  fore- 
close the  mortgage,  took  possession  of  the 
premises,  sold  some  of  the  personal  property. 


NoTB.— The  question  of  measure  of  damages  for 
deet  ruction  of  trees  is  fully  treated  in  the  noU  to 
BaUey  v.  Chicago,  M.  ft  St  P.  R.  Co.  (S.  Dak.)  10  L. 
R.  A.  868,  and  authorities  upon  the  question  of 
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the  rights  of  a  mortgagee  In  possession  are  ooU 
leoted  in  the  noU  to  Cook  y.  Cooper  (Or.^  7  L.  B.  A» 


Soe  also  34  L.  H.  A.  821;  41  L.  R.  A.  681. 
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and  cleared  a  wood-lot  and  carried  away  the 
wood.  The  facts  haviD^  been  brought  to  the 
atlention  of  the  cbaDcellor,  he  rendered  the 
following  decree:  "That  the  orator  account 
to  the  defendant  for  the  ffross  value  of  the 
timber  cut  on  the  mortgaged  premises,  found 
by  the  master  to  be  the  sum  of  |816  20;  for 
loss  occasioned  by  cutting  stumps  too  high 
$12;  for  hay  in  bay  $187;  and  od  scaffold  |18; 
for  rent  of  premises  to  the  date  hereof  $21.83; 
and  for  corn  as  found  by  the  master  $7.50; 
making  in  all  the  sum  of  $1,012.08,  with  in- 
terest thereon  from  such  times  as  the  report 
abowB  interest  should  be  cast,  to  the  date 
hereof. 

It  is  farther  ordered  that  the  mortgage  debt 
be  treated  as  all  due  and  payable  at  the  date 
bereof,  and  the  amount  thereof  at  this  date  be 
ascertained  and  adjudged  to  be  $690.80,  and 
«nough  of  the  said  sum  of  $1,012.08  is  applied 
thereon  to  pay  and  extinguish  the  same 
and  leave  nothing  due  on  the  mortgage.  A 
surplus  is  left  in  the  hands  of  the  orator  be- 
longing to  the  defendant,  but  it  is  considered 
that  the  defendant  cannot  have  a  decree  for  its 
payment,  nor  for  the  possession  of  the  premises 
without  a  cross  bill.  If  no  cross- bill  is  filed, 
let  the  original  bill  be  dismissed  with  costs  to 
the  defendant  and  in  any  event,  in  view  of  the 
unnecessary  and  offensive  conduct  of  the 
orator,  let  the  defendant  recover  his  costs." 

Farther  facts  appear  in  the  opinion. 

Mr,  B.  A.  Hunt,  for  appellant: 

The  orator  had  a  common  law  chattel  mort- 
age on  the  crops  and  caused  the  same  to  be 
foreclosed  in  method  furnished  for  foreclos- 
ure of  chattel  mortgages,  and  the  sale  is  con- 
clusive and  its  proceeds  are  what  should  be 
accounted  for  and  all  evidence  should  have 
been  excluded,  as  well  as  other  evidence  ex- 
cepted to  in  said  report. 

Taggart  v.  Packard,  89  Vt  «28;  Calkins  ▼. 
ClemeiU,  64  Vt  635;  WhiU  Biwr  Bank  ▼. 
Dmener,  29  Vt.  882. 

Orator  should  account  for  rents  and  profiU, 
what  he  did  receive  or  what  he  ousht  to  re- 
ceive»  managing  prudently.  He  should  ac- 
count for  stum  page  value  received  or  what  he 
ought  to  receive,  mana^ng  the  same  prudentlv. 
The  report  shows  nothing  that  he  has  actually 
received  at  time  of  hearing  from  anything  ex- 
cept the  sale,  so  if  there  is  any  doubt  about  the 
amount  the  court  will  balance  interests  by  the 
rents  in  Fome  cases. 

Wnglit  V.  Parker,  2  Aik.  812. 

If  a  mortgagor  is  not  bound  to  pay  expense 
of  getting  timber  out,  he  should  not  have  gross 
value  of  the  same;  and  if  he  is  entitled  to  gross 
%  nine  of  the  same,  then  he  should  pay  this  ex- 
pense of  getting  it  out.  :     »       , 

2  Dan.  Ch.  1^.  pp.  1287, 1288;  Merriam  v. 
Barton,  14  Vt.  501;  Clark  ▼.  Smith,  1  K  J. 
Eq.  121;  Morgan  v.  Walbri^e,  66  Vt.  406; 
Morrison  v.  Me  Lead,  87  N.  C.  108,  2  Jones, 
Wortg.  §§1128,1125.1127. 

'*The  mortgagee  is  entitled  to  have  his 
mortgage  interest  regarded  as  real  estate,  and 
himself  the  owner  of  the  land,  so  far  only  as 
to  protect  his  rights  secured  by  the  mortgage, 
and  to  give  him  all  necessary  and  appropriate 
remedies  for  that  purpose." 

2  Waterman,  Trespass,  p.  176.  and  cases 
there  cited. 
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If  the  court  is  satisfied  orator  has  proceeded 
properly,  he  should  have  his  regular  costs  un- 
der foreclosure  cases.  • 

Still  V.  BuzzeU,  60  Vt.  478. 

Mr.  P.  K«  Gleed  also  for  appellant 

Messrs.  E.  B.  Sawyer  and  R.  W.  Hal- 
bnrd,  for  appellee: 

The  facts  round  by  the  report  must  stand  un- 
less fraud  or  corruption  are  shown,  and  spe- 
cifically pointed  out  by  the  party  attacking  the 
report. 

Winsh'^  ▼.  Waterman,  66  Vt.  181 ;  Howard 
V.  Seott,  50  Vt.  48;  ifo  MerHU,  64  Vt.  200; 
RandfM  v.  Randall,  56  Vt.  214;  McDaniOs  v. 
Harbour,  48  Vt.  460;  Bawan  v.  State  Bank,  46 
Vt  160;  Waterman  v.  Buek,  68  Vt  619. 

The  proceedings  on  sale  of  this  property 
were  wholly  unauthorized  in  law  or  equity. 

Such  proceedings  are  only  authonzea  by 
a  regular  chattel  mortgage. 

Howard  v.  Witters,  60  Vt  678,  and  cases 
there  cited. 

When  he  had  commenced  bis  proceedings 
for  strict  foreclosure  he  had  elected  his  highest 
remedy.  Vermont  is  one  of  eight  of  the  K>rty- 
four  states  of  the  Union  where  this  method  of 
foreclosure  is  recognized. 

8  Am.  &  Eng.  Encyclop.  Law,  p.  185,  a. 

When  one  enters  under  the  license  of  the 
law,  and  abuses  the  license,  he  becomes  a 
trespasser  ab  initio, 

HvbbeU  ▼.  Wheeler,  2  Aik.  '859;  l^ne  ▼. 
Knapp,29  Vt  601;  StoughtonY,Mott,26  Vt668. 

The  orator  was  liable  to  account  for  the 
gross  value  of  the  slaughtered  timber. 

Wright  v.  Parker,  2  Aik.  212;  Hunt  ▼.  7}fler, 
2  Aik.  283. 

In  this  state  the  mortgagor  is  still  treated  as 
the  owner  of  the  premises  after  the  condition 
is  broken. 

Hooper  ▼.  Wilson,  12  Vt  695. 

The  mortgagor's  equity  of  redemption  ia 
tantamount  to  a  fee  in  law. 

Walker  y.  King,  44  Vt.  601. 

The  mortgagee  in  possession  becomes  the 
trustee  of  the  mortgagor — the  quasi  trustee,  if 
our  friends  like  the  qualification. 

10  Am.  A  Eng.  Encyclop.  Law,  p.  4,  title, 
Implied  Trust, 

The  cutting  the  trees  was  an  abuse  of  the 
license  given  him  by  the  law,  and  was  waste. 

Huhbellv.  Wheeler,  2  Aik.  859;  Stoughton  v. 
Matt,  25  Vt.  669;  Hyde  v.  Cooper,  26  Vt.  556; 
Stone  V.  Kna/pp,  29  Vt  602;  Wood,  Land.  &  T. 
§  447,  and  cases  cited. 

In  Sanders  V,  Wilson,  84  Vt  818,  the  court 
remarked  that  "in  all  transactions  between 
mortgagor  and  mortgagee  equity  is  watchful 
of  the  interests  of  the  mortgagor,  as  the  weaker 
party  and  the  one  who  deals  at  a  disadvantage." 

A  mortgagee  in  possession  must  always  ac- 
count for  the  reasonable  rents  and  profits  with- 
out regard  to  net  profits,  and  is  always  made 
accountable  for  waste. 

Boston  Iron  Co.  v.  King,  2  Cush.  400;  San- 
ders V.  Wilson,  supra;  Kellogg  v.  BockweU,  19 
Conn.  446. 

By  taking  possession  he  becomes  quasi  trus- 
tee and  quasi  owner,  and  is  always  chargeable 
with  the  profit  a  provident  owner  could  have 
made. 

Shaker  v.  Chambers,  6  N.  J.  Eq.  648,  47 
Am.  Rep.  211. 
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He  will  be  held  liable  for  negligence  of  bis 
agents. 

Milier  ▼.  Lincoln,  6  Gray,  566;  Bichardion 
Y,  WalliM,  5  AlleD,  78;  Montague  v,  Boiton  db 
A.  R.  Co.  124  Mass.  242. 

The  mortgagee  is  alwa^^s  held  to  strict  ac- 
count for  using  the  premises  in  a  way  incon- 
sisteot  with  the  legitimate  purpose  of  security. 

Sliaeffer  iv.  Chambers,  iupra;  Oiveni  v.  Mc- 
Calmont,  4  Walts,  460. 

Where  the  estate  is  sufficient  security,  and 
the  mortgagee  cuts  timber,  he  must  account 
for  and  l^  charged  with  the  gross  receipts,  and 
will  be  [allowed  nothing  for  the  expense  of 
working. 

Boone,  Mortg.  §  169;  Jones,  Mortg.  g  1125; 
Milleft  y,  Davey,  81  Beav.  470;  Thorneyerofl 
V.  Crockett,  16  Sim.  445;  Wood,  Land.  &  T. 
%  182;  Shaeffer  y.  Chambers,  6  N.  J.  Eq.  548, 
47  Am.  Rep.  211;  Blodgett  y.  Blodgeti,  48  Yt. 
32;  Sanders  v.  Wilson,  84  Vt  818;  White  y. 
Maynard,  54  Vt.  575;  8tai  v.  Bntsell,  60  Vt. 
478;  Spraffue  v.  Smith,  29  Vt.  421;  Barter  v. 
Whe^ier,  49  N.  H.  9,  6  Am.  Rep.  484;  Lam- 
phear  y,  Buckingham,  88  Conn.  287. 

Ross»  Oh,  «/.,  delivered  the  opinion  of  the 
court : 

This  is  a  petition  to  foreclose  in  legal  ef- 
fect, a  mortgage.  The  parties  agree  that 
they  stand,  in  regard  to  the  premises,  in  the 
relation  of  mortgagor  and  mortgagee.  This 
admits  that  the  defendant  has  an  equity  in 
all  the  property  embraced  in  the  contract 
sought  to  be  foreclosed.  The  orator  cannot 
rely  upon  any  other  rights  than  those  of 
mortgagor,  however  absolute  his  paper  title 
to  the  property.  Davis  v.  Remenway,  27  Vt. 
589.  The  defendant  had  been  in  possession 
of  the  premises  many  years.  He  gave  a  mort- 
gage on  them,  which  was  foreclosed  and  be- 
came absolute  April  80,  1889.  H.  A.  Jack- 
son bought  out  the  orator  in  the  foreclosure 
proceedings,  and  on  the  same  day  bargained 
them  to  the  defendant,  upon  his  agreeing  to 
pajr  $1,180  therefor.  This  sum  was  to  be 
paid  on  time,  extending  over  several  years. 
It  is  apparent  that  Jackson  held  the  title  to 
the  premises  as  security  for  the  payment  of 
that  sum.  The  defendant  had  remained  in 
possession.  By  the  contract  he  was  still  to 
remain  in  possession,  carry  on  the  premises 
without  sufiFering  or  committing  waste,  and, 
if  he  cut  any  lumber,  pay  Jackson  an  agreed 
stumpage.  Jackson  also  thereby  retained  a 
lien  on  all  crops  grown  each  year,  until  the 
payment  for  that  year  was  fully  made.  The 
defendant  paid  to  Jackson  $550  before  No- 
vember, 1892.  He  was  then  behind,  in  the 
payment  of  that  year,  $150,  and  some  interest. 
The  orator  purcliased  Jackson's  interest  in 
the  premises,  and  took  a  deed  thereof,  agree- 
ing to  carry  out  Jackson's  contract  with  the 
defendant.  This  was  August  18,  1892.  No- 
vember 1,  1892,  he  brought  this  petition, 
which  was  served  on  the  defendant  November 
24,  1892.  Soon  after  the  orator  went  to  the 
premises,  and  found  the  house  locked,  and 
the  defendant  temporarily  absent.  He  ef- 
fected an  entrance,  removed  all  of  the  defend- 
ant's things,  including  his  livestock,  put  in 
a  tenant,  forbade  the  defendant  to  enter,  and 
caused  his  arrest  for  entering.     He  took  pos- 
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session  of  the  crops  grown  that  year,  which, 
at  a  fair  valuation,  were  worth  more  than 
enough  to  pay  all  that  was  then  due  undo* 
the  contract.  The  premises  were  ample  se- 
curity for  all  that  was  to  become  due  under 
the  contract.  There  was  a  timber  lot  on  the 
premises.  The  orator  soon  entered  upon  tliat» 
and  stripped  it  of  everything  that  was  valu- 
able. Waiting  thirty  days  after  taking  pos- 
session, the  orator  placed  the  land  contract 
in  the  hands  of  a  deputy  sheriff,  who  pro- 
ceeded to  sell  the  crops  grown  on  the  prem- 
ises, under  the  provisions  of  the  statute  for 
the  foreclosure  of  a  chattel  mortgage. 

The  first  question  arising  is  whether  this 
sale  was  authorized  by  law.  The  land  con- 
tract in  which  the  lien  was  reserved  was  not 
a  chattel  mortga&:e.  It  was  not  executed  bb 
required  for  a  valid  chattel  mortgage.  Rev. 
Laws,  g§  1966,  1967.  If  in  other  respects 
duly  executed, — which  we  do  not  consider, 
nor  determine, — it  was  not  sworn  to  by  the 
parties  to  it.  The  method  of  foreclosure  par- 
sued  by  the  orator  was  a  part  of  the  act  au- 
thorizing chattel  mortgages,  and  applicable 
only  to  such  mortgages  as  are  executed  in  ac- 
coraance  with  its  provisions.  Longey  v. 
Leach,  57  Vt.  877 ;  Htyirard  v.  Witters,  60  Vt. 
578 ;  Stafford  v.  Adair,  57  Vt.  63 ;  Caikins  y. 
Clement,  54  Vt.  685.  Although  the  land  con- 
tract does  not  run  to  Jackson  and  his  assigns^ 
yet  the  title  to  the  premises  was  vested  in 
him.  Hence,  the  title  to  the  emblements,  or 
annual  crops  grown  thereon,  vested  in  him, 
except  so  lar  as  they  were  released  by  the 
contract.  By  that  the  title  to  the  yearly 
grown  crops  between  the  parties  to  that  con- 
tract was  held  by  Jackson  as  security  until 
the  payment  of  that  year  was  made.  ParU 
V.  Vail,  18  Vt.  277 ;  Smith  y.  AUdns,  Id.  461 ; 
Briggs  v.  Oaks,  26  Vt.  188 ;  BHggs  y.  Bennett, 
Id.  146 :  Cray  v.  SUvens,  28  Vt.  1,  65  Am. 
Dec.  216 ;  Esdon  v.  Colbum,  28  Vt.  681 :  Ls- 
landv.  Sf)i-agye,ld.  146: Baxter Y,Bush,29Yt, 
465,  70  Am.  Dec.  429 ;  Bellows  v.  WeUs,  86  Vt. 
599;  Cooper  v.  Cole,  38  Vt.  191.  But  the 
defendant,  in  legal  ciTect,  being  a  mortgagor 
in  possession,  the  crops  grown  by  him  might 
possibly  have  been  held,  if  attached  by  nia 
creditors.  Cooper  v.  Cole,  supra.  The  land 
contract,  between  the«parties,  was  a  common- 
law  mortgage  of  the  yearly  grown  crops,  to 
secure  the  payment  agreed  to  be  made  that 
year.  Attoater  v.  Mower,  10  Vt.  75 ;  Goty  v. 
Barnes,  20  Vt.  78 ;  Wood  y.  Dudley,  8  Vt. 
480 :  Taggart  v.  Packard,  89  Vt.  628 ;  BlodgeU 
V.  Blodgett,  48  Vt.  82.  Such  mortgage  can 
be  foreclosed,  or  a  bill  brought  to  redeem  the 
property,  in  the  ordinary  method  of  foreclos- 
ing mortgages.  Blodgett  y.  Blodgett,  supra. 
The  orator— not  at  law,  but  in  equity— suc- 
ceeded to  the  rights  of  Jackson  under  the 
contract.  He  can  maintain  the  bill,  as  orig- 
inally brought,  to  foreclose  the  defendant's 
rights,  not  only  in  the  land  named  in  the 
contract,  but  also  in  the  crops  grown  in  the 
year  1892.  The  crops  are  the  growth  of  the 
land,  and  held  by  the  contract  for  payment 
of  a  part  of  the  same  debt  for  which  the  land 
is  held.  They  are  both  held  for  the  payment 
of  the  same  claim.  He  cannot,  in  equity,  be 
allowed  to  separate  their  foreclosure,  thereby 
increasing  the  cost,  and  proceed  against  toe 
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lADd  for  the  pajment  of  the  debt  by  this  bill, 
and  at  the  same  time  take  an  IndepeDdent 
prooeeding,  under  the  chattel -mortgage  law, 
to  obtain  payment  also  from  the  crops.  Pro- 
oeedings  prescribed  by  the  chattel -mortgage 
law  are  adapted  and  intended  for.  mortgages 
executed  under  the  provisions  of  that  law. 
CaUsini  ▼.  (dement,  supra,  fie  did  not  at- 
tempt to  sell  the  crops  under  a  common- law 
mortgage.  TaggaH  y.  Packard^  »upra.  By 
attempting  to  sell  the  croi>8  in  a  method  un- 
authorized, he  converted  them  to  his  own  use, 
and  must  account  for  them  at  their  fair  mar- 
ket value.  The  defendant's  right  to  redeem 
equitably  vested  in  the  land  and  crops,  taken 
as  one  security  for  the  payment  of  that  por- 
tion of  the  debt  which  was  then  overd ue.  He 
•was  under  a  duty  to  exercise  this  right  with 
reference  to  both,  and  not  with  reference  to 
the  crops,  separate  from  the  land.  Soon  after 
bringing  his  bill,  and  therein  acknowledg- 
ing the  equitable  ri^ht  of  the  defendant  to 
rcueem  both  the  land  and  crops,  the  orator 
took  possession,  for  condition  broken,  In  a 
manner  calculated,  if  not  intended,  to  de- 
prive the  defeodaQt  of  his  right  of  redemp- 
tion. He  not  only  removed  the  defendant's 
household  goods,  but  turned  out  his  live- 
stock, sold  the  hay  in  a  manner  unauthorized, 
Jlut  liogan  at  once  to  cut  and  remove  all  the 
timber  suitable  to  be  manufactured  into  lum- 
ber. 

A  mortgagee  in  possession  Is  under  a  duty 
to  use  the  pruinises  and  property  like  an  or- 
d  J  nnry,  prudent  owner.  He  is  l>ound  to  make 
necL*ss2iry  repairs.  He  cannot  improve  the 
owner  out  of  his  equity,  nor  can  he  unneces- 
sarily, when  the  security  is  ample,  encroach 
upon  the  body  of  the  property  plcd);ed.  He 
is  bound  to  derive  a  reasonable  income  from 
the  use  of  the  property,  and  apply  it  first  to 
keeping  the  interest  extinguished,  and  the 
surplus  to  the  extinp:uishment  of  the  prin- 
ci  pul.  He  can  legally  no  more  commit  waste 
than  can  the  mortgagor.  He  is  chargeable 
for  loss  incurred  by  his  willful  default.  He 
is  not  entitled  to  receive  anything  for  his 
own  personal  services.  Pom.  £q.  Jur.  ^^ 
1215-1217,  and  noUa;  Bamett  v.  Nelson,  54 
Iowa,  41,  87  Am.  Rep.  183 ;  Sanders  v.  Wil- 
son, 34  Vt  818 ;  Irench  v.  Baron,  2  Atk.  120 ; 
Moore  v.  Cables  1  Johns.  Ch.  385,  1  L.  ed. 
780,  and  note;  Benedict  v.  Oilman,  4  Paige, 
58,  8L.  ed.  840,  undnote;  Currier  v,  Webster, 
45  N.  H.  226 ;  2  .Tones,  Mortg.  gg  1123, 1125. 
Section  1123  says  he  must  account  for  waste 
committed  by  him  while  in  possession.  In 
section  1125  it  is  said:  "If  the  property  is 
otherwise  sufficient,  the  mortgagee  has  no 
right  to  open  and  work  mines,  and,  if  he  does 
BO,  will  be  charged  with  the  gross  receipts, 
without  any  allowance  for  the  expense  of 
working."  Under  the  principle  that  he  who 
seeks  equity  must  do  equity,  every  case  is 
largely  controlled  by  its  own  facts.  From 
the  facts  reported,  from  the  manner  in  which 
the  orator  took  possession,  in  which  he  sold 
the  personal  property,  and  in  which  he 
stripped  the  premises  of  all  the  valuable  lum- 
ber, when  his  security  was  ample,  it  is  ap- 
parent that  he  purposely  and  intentionally 
disregarded  the  rights  of  the  defendant,  and 
intended  to  place  him  and  the  property  In 
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inch  oonditfoD  that  he  could  not  raise  on  the 
property  the  money  required  to  redeem  it. 
He  thereby  placed  himself  in  the  light  of 
a  willful  trespasser.  In  such  cases,  at  law, 
the  Jury  may  award  exemplary  or  punitive 
damages.  To  al  low  him  to  take  the  property, 
in  such  caaee,  at  ita  maket  value,  would  allow 
him  to  compel  ita  sale  at  that  value,  however 
much  to  the  inconvenience  and  against  the 
will  of  the  owner.  The  decisions  on  the 
subject  of  th^  rule  of  damages  in  such  cases 
have  not  been  in  full  accord,  and  it  would  be 
difficult  to  reconcile  them.  Many  times  evi- 
dently, the  decision  has  been  controlled  by 
the  form  of  action.  Foots  v.  Merrill,  54  if. 
H.  490,  20  Am.  Rep.  151.  For  a  full  discus- 
sion of  the  question  and  review  of  the  au- 
thorities, see  Baker  ▼.  Wheeler,  8  Wend.  506, 
24  Am.  Dec.  66,  and  note;  Batchelder  v.  Kellp, 
lU  N.  H.  486,  84  Am.  Dec.  174»  and  note; 
Curtis  V.  Ctroat,  6  Johns.  168,  6  Am.  Dec. 
204,  and  note;  Coal  Creek  Min,  dt  Mfg,  Co,  ▼. 
Moses,  15  Lea,  800,  54  Am.  Rep.  415,  and 
note;  BlaenAvon  Coal  Co.  v.  McCuUoh,  59  Md. 
408,  48  Am.  Rep.  560,  and  noU.  In  BoUss 
Wooden-  Ware  Co.  ▼.  United  Sfates,  106  U.  S. 
482,  27  L.  ed.  280,  this  question  was  con- 
sidered. Jwige  Miller,  who  delivered  the 
opinion  of  the  court,  commends  the  research 
of  the  plaintiff's  counsel  in  placing  before 
the  court  all  the  authorities,  English  and 
American.  The  English  cases  relate  largely 
to  mining  coal.  He  quotes  from  the  opinion 
of  Lord  Hartley,  in  the  house  of  loras,  in 
Livingstone  v.  Mawyards  Coal  Co.,  L.  R.  6 
App.  Cas.  83,  as  a  statement  of  the  English 
doctrine,  as  fol  lows :  **  There  is  no  doubt  that 
if  amau,  furtively  and  in  bad  faith,  robs  his 
neighbor  of  his  propertv,  and,  because  it  is 
under  ground,  is  probably,  for  some  little 
time,  not  detected,  the  court  of  equity  in 
this  country  will  struggle,  or,  I  would  rather 
say,  will  assert  its  authority,  to  punish  fraud, 
by  flxins  the  person  with  the  value  of  the 
whole  01  the  property  he  has  so  furtively 
taken,  and  making  him  no  allowance  in  re- 
spect of  what  he  has  so  done  as  would  have 
been  Justly  made  to  him  if  the  parties  had 
been  working  by  agreement."  But,  "when 
once  we  arrive  at  the  fact  that  an  inadvertence 
has  been  the  cause  of  the  misfortune,  then  the 
simple  course  is  to  make  every  Just  allowance 
for  outlay  on  the  part  of  the  person  who  has 
so  acquired  the  property,  and  to  give  back  to 
the  owner,  so  far  as  is  possible  under  the  cir- 
cumstances of  the  case,  the  full  value  of  that 
which  cannot  be  restored  to  him  in  specie.^ 
Judge  Miller  then  says :  ** There  seems  to  as 
no  doubt  that  in  the  case  of  a  willful  trespass 
the  rule  as  stated  above  is  the  law  of  dam- 
ages, both  in  England  and  in  this  country, 
though  in  some  of  the  state  courts  the  milder 
rule  lias  been  applied,  even  to  this  class  of 
cases.  .  .  .  On  the  other  hand,  the  weight 
of  authority  in  this  country,  as  well  as  in 
England,  favors  the  doctrine  that  where  the 
trespass  is  the  result  of  inadvertence  or  mis- 
take, and  the  wrong  was  not  intentional,  the 
value  of  the  property  when  first  taken  must 
govern,  or,  if  the  conversion  sued  for  was 
after  value  had  been  added  to  it  by  the  work 
of  the  defendant,  he  should  be  credited  with 
this   addition. "    **  WineAester  ▼.    Craig, 
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Mich.  205,  contains  a  full  examination  of  the 
authorities  on  the  point. "  In  that  case,  which 
was  trover,  for  timber  worth,  when  felled, 
^60.71,  but,  when  sold  by  the  wrongdoer, 
worth  $850,  the  court  applied  the  harsher  rule 
to  a  bona  fide  purchaser  from  the  tortfeasor, 
holding  that  such  purchaser  took  only  the 
Tights  of  his  vendor.  We  think  this  case 
states  th&  result  of  the  authorities  here  and 
in  England  on  this  point.  In  the  case  at  bar 
this  court  is  not  trammeled  by  the  form  of 
the  action.  The  only  question  is,  In  what 
sum  shall  the  orator  account  for  the  lumber 
which  he  wrongfully  stripped  from  the  prem- 
ises, when  there  was,  if  the  personal  prop- 
erty should  be  applied,  nothing  due  on  his 
equitable  mortgage?  When  he  took  posses- 
aion  the  condition  of  the  mortgage  was 
broken.  This  gave  the  orator  the  right  to  take 
peaceable  possession  of  the  premises,  and  the 
crops  srown  that  year.  His  entry  was  not 
wrongful.  But  when  he  converted  the  per- 
sonal'property,  on  which  he  had  a  lien,  he 
was,  in  equity,  paid  in  full  for  all  there  was 
due  him  on  the  equitable  mortgage. 

The  orator's  counsel  contends  that  the 
balance  of  the  value  of  the  personal  property, 
above  the  amount  due  on  the  payment  for  the 
year  1892,  was  not  sufficient  to  pay  the  costs 
of  bringing  the  bill  of  foreclosure.  But  this 
is  not  certified  to  be  the  truth.  There  is  no 
statement  of  the  costs  of  bringing  the  bill. 
The  court  of  chancery  denied  the  orator  any 
costs,  on  account  of  his  ''unnecessary  and 
oflPensive  conduct."  Hence,  while  the  orator's 
entry  may  have  been  lawful,  so  he  would  not 
be  guilty  of  a  forcible  entry,  he  was,  on  the 
facts  found,  guilty  of  wrongfully  wasting  the 
premises,  after  he  had,  by  conversion  of  the 
personal  property,  received  enough  to  pay  in 
full  what  was  then  due  on  his  mortgage.  It 
is  true  that  equity  never  enforces  forfeitures 
nor  inflicts  penalties  or  punitive  damages. 
But  the  question  is  not  one  of  enforcing  pen- 
alties, nor  of  inflicting  forfeitures  or  punitive 
damages.    The  defendant '  8  ri  ghts  in  the  1  um- 


ber continued  while  the  orator  was  cutting 
and  removing  it  to  the  place  where  he  dis- 
posed of  it.  The  question  is  whether  ibe 
orator,  under  the  circumstances,  shall  be  al- 
lowed to  deduct,  from  what  the  value  of  the 
lumber  was  at  the  place  of  disposal,  what  be 
had  expended  in  cutting  ana  removing  it 
there.     It  is  contended  that  the  orator  sup- 

f)0sed  he  had  the  right  to  cut  and  remove  the 
umber.  He  was  under  no  mistake  as  to  the 
facts,  and  is  presumed  to  know  the  law  ap- 
plicable thereto.  He  must  therefore  be  held 
to  have  willfully,  as  well  as  wrongfully,  cut 
and  removed  the  timber.  All  his  acts  in  so 
doing  were  done  against  the  known  will  and 
protest  of  the  defendant.  As  we  have  hereto- 
fore found,  in  equity  the  orator  could  char^ 
nothing  for  his  services  in  properly  carine  for 
the  property  while  he  was  in  possession. 
Much  more,  he  should  not  be  allowed  for  them 
in  wrongfully  stripping  the  premises  of  what 
would  be  most  valuable  and  useful  in  aiding 
the  defendant  to  raise  on  them  the  money  re- 
quired to  redeem  them.  On  the  facts  found, 
we  do  not  think  that  the  orator  is  entitled  to 
an  allowance  for  his  expenditure  In  wrooi;- 
fully  cutting  and  removing  all  the  standing 
lumber  from  the  premises ;  thus  leaving  the 
sugar  orchard  unprotected  from  violent 
winds,  which  may  greatly  damage  it,  al- 
though, at  the  time  of  the  leaving,  no  special 
damage  had  arisen  from  this  cause,  if  the 
orator's  acts  could  be  fairly  and  reasonably 
justified,  because  consented  to  by  the  defend- 
ant, or  because  the  security  was  insufficient, 
and  must  be  immediately  utilized  to  save  the 
orator  from  loss,  he  should  account  for  the 
lumber  cut,  at  its  stumpnge  value.  Sanden 
V.  WilMn,  84  Vt.  818.  But  neither  the  court 
of  chancery  nor  this  court  can  justifv  his 
acts.  These  views  affirm  the  decree  of  the 
court  of  chancerv.  If  the  defendant  should 
desire  to  move  for  leave  to  file  a  cross-bill, 
he  can  do  so  in  the  court  of  chancery. 
Decree  affirmed  and  caiue  remanded, 
Start»«f'.,  dissents. 
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Ckorgiana  DOWNS,  Admz.,  etc.,  of  David 
Downs,  Deceased,  Plff.  in  Err,^ 

HARPER  HOSPITAL. 
( Mich. ) 

1.  An  injury  to  a  inmate  of  a  hospital 

for  the  insane* which  is  a  purely  eleemoeynary 
institution,  caused  by  the  tortious  or  neffliffent 
aots  of  its  managers  or  employes,  will  not  create 
a  liability  against  the  Institution  for  damages. 

%.  The  fact  that  patients  who  are  able 
to  do  so  are  required  to  pay  for  the  privi- 
leges of  a  hospital  will  not  of  itself  destroy  its 
oharaoter  as  a  charitable  institution,  or  maJce  it 
liable  to  such  a  patient  for  negligence  or  torts  of 
its  employes. 

NoTO.— As  to  the  liability  of  charitable  institu- 
tions for  negligence,  see  note  toWilllamson  v.  Louls- 
vllle  Industrial  School  of  Bef orm  (Kjr.)  28  L.  B.  A. 

^  L.R.  A. 


(September  2S,  IBM.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover  dam- 
ages for  the  death  of  plaintiffs  in  testate,  which 
was  alleged  to  have  been  caused  by  the  negli- 
gence of  defendant's  servants.    Afflrmed. 

The  facts  were  stated  in  the  opinion: 

Mr.  James  H.  Pound*  for  plaintiff  In 
error: 

The  plaintiff  had  two  theories  upon  the  evi- 
dence, which  entitled  her  to  go  to  the  jury: 

1.  The  unquestioned  contract  which  prom- 
ised to  give  plain  tiff's  intestate  good  care,  and 
keep  him  in  a  safe  place,  the  defendant  being 
apprised  of  his  infirmity,  for  an  agreed  con- 
sideration of  1 10  per  week,  then  paid  presently, 
which  it  is  clear  they  did  not  do,  to  plaintiffs 
consequent  damage,  the  value  of  her  intestate's 
Ufe. 

8.  Affirmative  wrongdoing  in  after  contract- 


See  also  27  L.  R.  A.  290;  31  L.  R.  A.  224. 
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iDg  for  a  preseDt  coDsideration  then  paid  to 
iLeep  David  Downs  safely,  they  put  bim  in 
«ii  unsafe  room  from  which  he  was  enabled 
to  escape,  and  after  contracting  to  give  said 
David  Downs  care,  commensurate  with  his 
sickness,  absolutely  refusing  and  neglecting  so 
to  do,  and  putting  him  wrongfully  into  a  room 
flo  insecurely  fastened  as  to  offer  no  real  resist- 
ance to  him  in  case  of  his  being  seized  with  a 
•desire  to  injure  himself;  and  also  in  putting 
him  into  an  insecurely  situated  strong  room. 

Defendant  is  not  an  active  living  private 
-charity  at  aU. 

The  attorney-general  would  not  have  the 
power  to  control  this  trust.  It  is  a  corporation 
with  vested  rights  and  does  not  depend  upon 
Che  will  of  the  government  alone. 

AttyOen,  v.  Federal  J8ireet  Meeting  Eotue 
in  Boston,  8  Gray,  1;  Atty-Gen,  v.  Menrimaek 
Mfg.  Co.  14  Gray,  586;  Periy.  Tr.  ^  732. 

This  is  a  private  charity  not  a  public  one. 

Ptrry  V.  muie  of  Btftige,  68  Md.  22, 62  Am. 
Bep.  495. 

Within  a  corporation's  sphere  of  action  it  is 
liable  for  torta  aa  well  as  infractions  of  con- 
tracts. 

Head  y.  Providence  Ine.  Go.  6  U.  S.  2  Cranch, 
137,  2  L.  ed.  229;  BogerB  v.  Burlington,  70  U. 
8.  8  WalL  669, 18  L.  ed.  81 

Mestn.  Edwin  F*  Conely  and  Orl»  B. 
Ta|7lort  for  defendant  in  error: 

What  should  be  the  treatment  of  a  patient 
in  a  hospital,  what  should  be  done  to  him, 
what  should  be  done  for  him,  and  what  should 
be  done  with  him,  are  matters  of  judgment 
and  discretion,  and  a  case  for  the  review  by  a 
petit  Jury  of  such  judgment  and  discretion  is 
not  presented  by  showing  merely  that  an  error 
was  made. 

VanJ[>ev$en  v.  Neweomer,  40  Mich.  90. 

The  "strong  room,"  so  called,  was  simply  a 
part  of  the  hospital  building  or  buildings  as  an 
entirety,  and  the  defendant,  whether  a  charity 
or  not,  discharged  its  duty  of  reasonable  care 
and  diligence  by  the  employment  of  competent 
persons  to  execute  the  work. 

Hoar  ▼.  M&mtt,  62  Mich.  886. 

The  plaintiff  is  not  entitled  to  indemnity  for 
the  alleged  wrong  out  of  the  charity  or  trust 
fund. 

Feoffees  cf  Heriottf  Hospital  ▼.  Boss,  12  Clark 
A  F.  507;  McDonald  v.  Matsaehusetts  General 
Hospital,  120  Mass.  488,21  Am.Rep.  629;  Bethle- 
hem V.  Perseveranee  F.lns.  CoM  Pa. 445;  Boyd  v. 
Inmranee  Patrol  of  Philadelphia,  118  Pa.  269; 
Harris  v.  Womanrs  Hospiial,  27  Abb.  N.  C. 
87;  Perry  v.  House  of  Btfvge,  63  Md.  20,  62 
Am.  Kep.  495. 

Grant,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff's  decedent  and  husband  became  in- 
sane from  disease,  and,  by  advice  of  his  physi- 
cian, was  conveyed  to  Harper  Hospital.  He 
was  violent*  and  was  confined  in  a  room  in  the 
third  story  of  the  building,  which  was  especi- 
ally arranged  for  such  patients,  having  a 
framework  of  iron  over  the  windows.  The 
deceased  wrenched  this  iron  framework  off, 

iumped  from  the  window,  aod  was  killed, 
^laintiff  brings  this  suit  to  recover  damages 
for  the  benefit  of  herself  and  children,  alleg- 
ing negligence  on  the  part  of  the  defendant. 

25  L.  K  A. 


Defendant  is  a  body  corporate  organized  under 
Act  No.  242,  Laws  1868,  entitled  <'An  Act  for 
the  incorporation  of  hospitals  or  asylums  in 
cases  where  valuable  grants  or  emoluments 
have  been  made  to  trustees  for  such  purposes," 
and«  at  the  time  the  alleged  right  of  action  is 
said  to  have  accrued,  was  engaged  in  main- 
taining  at  Detroit   the   hospitiU    commonly 
known  as  '^Harper  Hospital."    In  the  declara- 
tion it  is  alleged  that  on  or  about  January  26, 
1890,  Downs  was  ill,  and  was  so  disordered  hi 
mind  from  the  effects  of  disease  and  pain  thai 
he  became  and  was  temporarily  insane,  vio- 
lent, and  dangerous,  so  that  it  became  neces- 
sary to  place  him  under  restraint  and  skillful 
medical  treatment  to  prevent  him  from  harm- 
ing himself  and  others,  and  to  effect  bis  cure: 
that  the  defendant,  at  the  request  of  plaintiff, 
and  well  knowing  Downs'  mental  and  physical 
condition,  received  him  into  Harper  Hospital 
as  a  patient,  and,  in  consideration  of  the  pay- 
ment of  $2  per  day,  agreed  to  give  Downs 
proper  medical  treatment,  and  to  keep  and  re- 
strain him  so  that  he  should  suffer  no  bodily 
injury  which  he  might  inflict  upon  himself, 
and  to  have  the  room  in  which  he  was  confined 
secure,  with  a  proper  and  sufi3cient  guard, 
framework,  or  other  suitable  protection  over 
the  window  of  such  room,  and  so  securely  fas- 
tened that  Downs,  when  confined  in  the  room, 
would  not  be  able  to  tear  awav  the  framework 
or  grating  over  the  window  and  throw  himself 
therefrom,  and  to  keep  him  properly  hand- 
cuffed, so  that  be  could  not  injure  himself  by 
tearing  away  the  framework  or  bars  over  the 
window,  or  by  throwing  himself  out  of  the 
window,  and  also  to  keep  some  suitable  person 
constantly  in  attendance  upon  him.    It  is  fur- 
ther alleged  that  the  defendant,  in  disregard  of 
its  alleged  duties  and  obligations,  wrong  fully, 
carelessly,  and  negligently  failed  to  safely  keep 
and  care  for  and  give  medical  attendance  to 
Downs,  and  so  keep  and  restrain  him  that  his 
body  should  suffer  no  injury,  and  his  life 
should  be  preserved  from  injury  which  be 
might  produce  by  his  own  conduct  and  actions; 
that  the  defendant  did  not  have  the  room  where 
Downs  was  confined  secure,  and  with  a  proper 
and  sufllcient  guard,  framework,  or  other  suit- 
able protection  over  the  window,  and  so  se- 
curely fastened  that  Downs,  when  confined  in 
the  room,  could  nut  tear  away  the  framework 
or  grating  over  the  window,  and  throw  himself 
therefrom;  that  the  defendant  did  not  keep 
Downs  properly  handcuffed,  so  that  he  could 
not  do  himself  injury  by  tearing  away  the 
framework  or  bars  and  throwing  himself  out 
of  the  window,  and  did  not  keep  some  suitable 
person  constantly  in  attendance  upon  him.    It 
is  further  alleged  that  the  defendant,   well 
knowing  Downs'  mental  and  physical  condi- 
tion, and  that  he  was  temporarily  insane,  vio- 
lent, and  liable  to  injure  himself  and  others, 
and  to  throw  himself  from  the  window  of  the 
room  where  he  was  confined,  removed  the 
handcuffs  from  Downs'  wrists,  placed  him, 
alone  and  unattended,  in  the  padded  room  of 
the  hospital,  where  insane  persons  are  usually 
placed,  and  did  not  have  the  grating  or  frame- 
work over  the  window  of  such  room  properly 
cotistructed  or  properly  secured  and  fasienea, 
and  that  such  framework  or  grating  was  made 
and  fastened  In  such  an  insecure,  unsafe,  care- 
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less,  and  negliffetit  manoer  that  Downs,  while 
insane,  pulled  down  the  ironwork  and  grating 
from  the  window,  and  threw  himself  there- 
from, falling  a  distance  of  about  85  feet  to  the 
pavement,  thereby  receiving  such  injuries  as  to 
cause  his  death  on  January  29,  1800.  At  the 
conclusion  of  the  evidence  the  court  directed  a 
verdict  for  the  defendant,  for  the  reason  that 
the  defendant  was  a  charity  which  could  not 
be  made  liable  for  a  tort. 

The  organization  of  the  defendant  had  its 
origin  in  two  deeds,— one  executed  February 
8,  1859,  b;^^  Walter  Harper,  and  the  other  by 
Ann  Martin,  March  10,  the  same  year.  The 
lands  therein  described  were  conveyed  to 
seven  prominent  citizens  of  Detroit  in  trust  for 
the  founding  of  a  hospital.  The  purpose  was 
stated  in  the  deed  by  Mr.  Harpr  to  be  "the 
institution,  erection,  and  maintenance  of  a 
hospital  in  the  city  of  Detroit,  or  in  the  imme- 
diate vicinity  thereof,  for  the  succor,  care,  and 
relief  of  such  aged,  sick,  and  poor  persons 
who  shall  apply  for  the  benefit  of  the  same, 
and  who  shall  seem  to  my  trustees  hereof  to 
be  proper  subjects  of  such  aid  as  their  means 
will  enable  them  to  afford."  The  particular 
scheme  for  founding  the  hospital,  and  all  the 
details,  were  left  to  be  devised  and  controlled 
by  the  trustees.  It  also  provided  for  organiz- 
ing and  permanently  maintaining  a  school  for 
the  instruction  of  youth  in  the  different  arts 
and  trades,  after  the  manner  of  what  is  known 
in  Prussia  as  the  "  Flintenberg  School."  The 
deeds  also  provided  that,  if  the  legislature 
pbould  enact  a  law  enabling  a  corporation  to 
be  formed  for  the  purposes  named  in  them, 
the  trustees  might  convey  all  the  lands  and 
funds  to  a  corporation  formed  therefor.  The 
trust  was  accepted  by  the  trustees,  and  under 
the  law  above  referred  to  the  trustees  conveyed 
the  property  to  the  defendant,  a  corporation. 
May  17,  1868.  Other  bequests  have  been 
made  to  the  defendant  for  the  same  purpose, 
which  in  one  year  amounted  to  over  $100,- 
000.  The  corporators  receive  no  compensa- 
tion or  dividends.  It  is  purely  an  eleemosy- 
nary institution,  organized  and  maintained  for 
no  private  gain,  but  for  the  proper  care  and 
medical  treatment  of  the  sick.  Hospital  phy- 
sicians and  attendants  are,  and  of  course 
must  be,  paid.  The  receipts  have  not  idways 
been  sufficient  to  meet  ordinary  expenses,  and 
one  year  a  private  citizen  gave  $1,000  towards 
the  deficiency.  The  law  under  which  the  de- 
fendant is  organized  recognizes  it  as  a  cbsrity; 
exempts  its  property  from  taxation;  provides 
that  its  funds  shall  be  used  faithfully  and  ex- 
clusively for  the  purposes  of  its  organization, 
and  that  it  may  receive,  by  gift,  grant,  or  de- 
vise, any  property,  but  only  for  the  purpose 
for  which  it  is  incorporated.  It  has  no  shares, 
and  is  not  a  stock  corporation.  If  the  conten- 
tion of  the  learned  counsel  for  the  plaintiff  be 
true,  it  follows  that  the  charity  or  trust  fund 
must  be  used  to  compensate  injured  parties 
for  the  negligence  of  the  trustees,  or  architects 
and  builders,  upon  whose  judgment  reliance  is 
placed  as  to  plans  and  strength  of  materials; 
of  physicians  employed  to  treat  patients;  and 
of  nurses  and  attendants.  In  this  way  the 
trust  fund  might  be  entirely  destroyed,  and 
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diverted  from  the  purpose  for  which  the  donor 
gave  it.  Charitable  bequests  cannot  be  thus 
thwarted  by  negligence  for  which  the  donor  ia 
in  no  manner  responsible.  If  in  the  proper 
execution  of  the  trust,  a  trustee  or  an  em- 
ploy§  commits  an  act  of  negligence,  be  may  be 
held  responsible  for  his  negligent  act;  bat  the 
law  jealously  guards  the  charitable  truatfand* 
and  does  not  permit  it  to  be  frittered  away  by 
the  negligent  acts  of  those  employed  in  its  eze- 
cut! on.  The  trustees  of  this  fund  oould  noC 
by  their  own  direct  act  divert  it  from  the  par- 
pose  for  which  it  was  given,  or  for  which  the 
act  of  the  legislature  authorized  the  title  to  be 
vested  in  the  defendant.  It  certainly  follows 
that  the  fund  canuot  be  indirectly  diverted  by 
the  tortious  or  negligent  acts  of  the  managers 
of  the  fund,  or  their  employes,  though  aacdi 
acts  result  in  damage  to  an  innocent  benefici- 
ary. Those  voluntarily  accepting  the  benefit 
of  the  charity  accept  it  upon  this  condition. 

The  fact  that  patients  who  are  able  to  pay 
are  required  to  do  so  does  not  deprive  the  de- 
fendant of  its  eleemosynary  character,  nor 
permit  a  recovery  for  damages  on  account  of 
the  existence  of  contract  relationa  The 
amounts  thus  received  are  not  for  private 
gain,  but  contribute  to  the  more  effectual  ac- 
complishment of  the  purpose  for  which  the 
chanty  was  founded.  The  wrongdoer,  In  a 
case  of  injury,  but  not  the  trust  fund,  mnst 
respond  in  damages.  This  proposition  seems 
too  clear  to  require  argument  or  authority.  It 
is  not,  however,  inappropriate  to  remark  that 
better  facilities  for  the  care,  cure,  and  treat- 
ment of  the  sick,  both  of  the  poor,  and  of 
those  who  are  able  to  pay,  are  secured  by  the 
establishment  of  hospitals  like  that  of  the  de- 
fendant. These  facilities  are  increased  by  the 
receipt  of  money  from  those  who  are  aUe  to 
paj  in  whole  .or  in  part  for  the  benefits  re> 
ceived.  Several  hospitals  of  this  character  ex- 
ist in  this  state,  founded  by  private  muni- 
ficence. Obviously,  they  would  not  have 
been  founded  if  their  donors  had  known,  or 
ever  supposed,  that  their  charitable  purposes 
might  be  thwarted  by  the  verdicts  of  juries  for 
the  negligent  acts  of  those  who  must  necessar- 
ily be  emploved  in  the  execution  of  the  char- 
ity. The. following  authorities  appear  to  sus- 
tain the  above  position:  Feoffees  of  Berioft 
Eomtal  V.  Bmb,  12  Clark  &  F.  507;  McDonald 
V.  Ma99aehu9eit$  General  Ho$fpiiah  180  Massl 
482,  21  Am.  Rep.  629;  Qooch  v.  Anoeiationfor 
Belief  for  Aged  Indigent  Females,  109  Mass. 
658;  Perry  v.  Bouse  of  Rtfuqe,  68  Md.  20,  63 
Am.  Hep.  496;  Union  Pac.  B,  Co.  v.  Artist,  9 
0.  C.  A.  14,  60  Fed.  Rep.  866,  28  L.  B. 
A.  581. 

In  what  we  have  said,  we  are  not  to  be  un- 
derstood as  intimating  any  opinion  as  to 
whether  there  is  any  liability  of  the  trustees 
for  the  alleged  defect  in  the  construction  of 
the  room  where  the  deceased  was  confined,  or 
of  those  who  were  intrusted  with  bis  care  and 
treatment.  This  question  was  not  passed  on 
by  the  court  below,  and  we  express  no  opinion 
upon  it. 

The  judgment  is  affrmitd, 

Montgromery»  J.«  did  not  sit;  the  othor 
Justices  concurred* 
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1.   A  writ  of  prohibition  will  iwrae  against 

actions  brought  before  a  Justice  of  the  peace  by 
splIttlDg  up  an  entire  cause  of  action  so  as  to 
make  the  amount  claimed  in  each  too  small  to 
permltan  appeaU  where  relief  has  been  denied  by 
the  justice  leaving  no  other  remedy. 
8.  An  agreement  of  counsel  that  a  Jno- 
tiee  of  tbe  peace  le  an  aged  man  not  to 
be  alTeeted  to  ble  dIsadTantage  by  the 
result  of  the  proceeding  will  not  prevent  a  writ 
of  prohibition  against  unlawful  proceedings  in 
this  court  from  issuing  against  him  as  well  as  the 
party  and  his  counsel. 

CAugu8tl4.]»A.) 

APPLICATION  for  a  writ  of  prohibition  to 
prevent  the  prosecution  of  proceediDga  in 
trover  to  recover  possession  of  property  wnich 
had  been  pledged,  the  ground  of  relief  beinff 
that  one  cause  of  action  was  split  into  several 
to  as  to  keep  it  out  of  the  jurisdiction  of  an 
appellate  court.     Granted. 

The  facCs  are  stated  in  the  opinion. 

Messrs.  Dee  ft  George  for  petitioner. 

Air.  Mjrron  Buck,  contra. 

Tall*  /.,  delivered  the  opinion  of  the 
court: 

This  is  the  first  instance  in  this  state,  with- 
in our  knowledge,  of  a  petition  for  a  writ  of 
prohibition.  No  mention  is  made  of  one  in 
our  reports,  and  it  is  first  mentioned  in  leg- 
islation in  the  Revision  of  1830,  when  the 
supreme  court  was  given  power  to  grant 
<me.  Tliat  provision  still  exists  in  Rev.  Laws, 
%  782.  The  writ  may  issue  if  **  necessary  to 
Uie  furtherance  of  justice  and  the  regular 
execution  of  the  laws."  The  proceedings  to 
obtain  one  are  regulated  by  Rev.  Laws,  chap. 
74.  The  object  of  the  writ  in  this  jurisdic- 
tion can  be  accomplished  generally  by  ap- 
peal, exception,  or  writ  of  error.  One  never 
issues  if  there  is  other  adequate  remedy.  It 
is  an  ancient  and  valuable  writ,  the  use  of 
which  in  all  proper  cases  should  be  upheld 
and  encouraged,  as  it  is  important  to  the  due 
and  regular  administration  of  lustice  that 
each  tribunal  should  confine  itself  to  the  ex- 
ercise of  those  powers  with  which,  under  the 
constitution  and  laws  of  the  state,  it  has  been 
intrusted.  The  writ  is  so  ancient  that  forms 
of  it  are  given  in  Glanville  (Beames'  Trans- 
lation) pp.  66,  97,  et  ieq., — ^the  first  book  of 
Eni^lish  law,  written  in  1189, — and  mention 
18  made  of  it  in  nearly  all  the  treatises  npon 
the  common  law,  and  the  early  reports.  The 
object  and  scope  of  the  writ  is  stated  in  8 
Blackstone's  Commentaries,  112,  as  "a  writ 


Note.— For  a  collection  of  authorities  upon  tbe 
question  of  the  purpose  and  scope  of  the  writ  of 
prohibition,  see  note*  to  Fleminff  v.  Guthrie  (W* 
Va.)  8  L.  R.  A.  68,  and  Walcott  v.  Wells  (Nev.>  9  L. 
R.A.60. 

25  L.  R.  A. 


directed  to  the  Judge  and  parties  of  a  suit  in 
any  inferior  court,  commanding  them  to  cease 
from  the  prosecution  thereof,  upon  a  sugges- 
tion that  either  the  cause  originally,  or  some 
collateral  matter  arising  therein,  does  not 
belong  to  that  Jurisdiction,  but  to  the  cog- 
nizance  of  some  other  court. "  The  writ  goes 
against  **as  well  the  party  and  his  counsel 
as  the  Jud^e  himself."  6  Jacob,  Law  Diet. 
1st  Am.  ed.  816.  If  a  court  has  no  lurisdic- 
tion  of  a  cause,  nor  of  a  collateral  matter 
incidental  thereto,  prohibition  is  an  appro- 
priate  remedy,  if  the  party  aggrieved  has  no 
other  relief.  The  remedy  is  a  liberal  one, 
and  is  not  to  be  applied  sparingly.  It  was 
so  far  extepded  that  in  Bracton's  time  (6 
Bract.  Twiss'  ed.  240)  it  was  said  in  case  an 
Inferior  judiciary  took  jurisdiction  of  a  mat- 
ter rightfully,  and  a  superior  court  had  cog- 
nizance of  the  same  matter,"  the  superior 
tribunal  ought  to  be  preferred  to  the  inferior, 
and,  if  (the  tenant)  has  shown  to  the  superior 
court  that  he  has  been  impleaded  concerning 
the  same  thing  In  an  inferior  court  a  prohi- 
bition shall  issue  on  the  part  of  the  king  that 
proceedings  shall  not  be  taken  on  that  plea 
in  the  in^riof  court. "  In  Quimbo  Appo  v. 
P^ojOe,  20  N.  T.  581,  Selden,  «/.,  sp^ks  of 
the  t  broad  remedial  nature"  of  the  writ,  and 
says  that  it  **  was  never  governed  by  any  nar- 
row technical  rules,  but  was  resorted  to  as  a 
convenient  mode  of  exercising  a  wholesome 
control  over  inferior  tribunals.  The  scope 
of  this  remedy  ought  not,  I  think,  to  t>e 
abridged,  as  it  is  far  better  to  prevent  the 
exercise  of  an  unauthorized  power  than  to  be 
driven  to  the  necessity  of  correcting  the  error 
after  it  is  committed." 

The  writ  does  not  lie  to  prevent  errors  and 
irregularities  in  the  proceedings  if  the  mat 
ter  fuijudged  is  within  the  jurisdiction  of  the 
tribunal.  Tojt  v.  Rayner,  5  G.  B.  162.  It 
Is  no  part  of  its  ofilce  to  prevent  or  correct 
errors  in  questions  of  which  the  court  has 
cognizance.  It  is  to  prevent  the  unlawful 
assumption  of  jurisdiction,  and  it  may  be 
either  jurisdiction  of  the  entire  subject-mat- 
ter, or  of  something  collateral  or  incidental 
thereto.  It  '^lies  to  prevent  the  exercise  of 
any  unauthorized  power  in  a  cause  of  which 
the  subordinate  tribunal  has  jurisdiction,  no 
less  than  when  the  entire  cause  is  without 
its  jurisdiction."  One  eeneral  ground  of 
prohibition  is  that,  though  the  subject-mat- 
ter of  suit  is  within  the  proper  jurisdiction 
of  an  inferior  tribunal,  yet  that  in  some  col- 
lateral or  incidental  matter  it  is  proceeding 
contrary  to  the  common  law  or  some  statutory 
provision.  Thus,  it  would  seem,  if  we  pur- 
sue these  principles,  that  the  courts  have 
authority  by  this  proceeding  to  supervise  the 
execution  of  the  laws,  not  merely  by  keep- 
ing inferior  tribunals  witJiin  their  proper 
jurisdiction,  but  also  by  enforcing  a  correct 
execution  of  the  laws,  as  well  the  common 
as  the  statute  law.  Jacob  says:  ''Or  if,  in 
handling  the  matters  clearly  within  their 
cognizance,  they  [the  courtsT  transgress  the 
bounds  prescribed  to  them  by  the  laws  of 
England,     ...    a  prohibition  will  be 
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awarded."  Upon  the  principal  points  above 
noted,  the  following  cases  may  be  referred 
to :  6  Jacob,  Law  Diet.  817 ;  Gould  ▼.  Oap- 
per,  6  East,  864 ;  Brymor  ▼.  Atkim,  1  H.  Bl. 
164 ;  Darby  v.  Coie-M,  1  T.  R.  652 ;  Lernan 
V.  QoiUty,  8  T.  R.  8 ;  8taU  v.  Hopkins,  1 
Diul.  L.  101 ;  8tat4  ▼.  HudnaU,  2  Nott  & 
McC.  424 ;  State  y.  lUdgeU,  2  Bail.  L.  660 ; 
JSiaie  v.  Nathan,  4  Rich.   L.   618 ;  iSe  parts 

Williams,  4  Ark.  587.  88  Am.  Dec.  46; 
Quimbo  Appo  v.  People,  20  N.  T.  531 ;  High, 
£xtr.  Leg.  Rem.  chap.  81. 

It  has  been  held  that  prohibition  will  not 
lie  if  the  inferior  court  has  prima  facie  Jur- 
isdiction ;  i.  e.  if,  upon  the  face  of  the  pa- 
pers, the  cause  Is  within  the  cop:nizance.  It 
was  so  held  in  State  v.  Judge  of  Superior  Diet, 
Ct,  29  La.  Ann.  860.  This  does  not  seem  to 
be  just,  for  a  plaintiff  thereby  may  be  en- 
abled to  recover  upon  a  claim  that  is  with- 
out the  jurisdiction  of  a  court  by  framing 
his  declaration  showing  a  cause  of  action 
within  it.  We  think  the  rule  in  such  cases 
has  been  to  grant  such  writs  upon  showing 
by  evidence,  aliunde  the  record,  that  the 
court  had  no  jurisdiction.  In  an  anonymous 
case  (1  P.  Wms.  476)  it  is  said:  "A  pro- 
hibition lies  in  chancery  on  affidavit  that  the 
mutter  is  out  of  the  jurisdiction ;  but  no  af- 
fidavit is  necessary  if,  on  the  face  of  the  de- 
claration, the  matter  appears  to  be  out  of  the 
jurisdiction."  In  a  suit  for  tithes  the  tenant 
pleads  that  the  party  who  sues  is  not  incum- 
bent, but  that  J.  S.  is.  In  this  case  it  does 
not  appear  on  the  face  of  the  papers  that  the 
court  has  no  jurisdiction ;  **yet  a  prohibition 
must  go,  'or  else  he  [the  tenant]  shall  be 
charged  twice  for  his  tithes.  *  **  Qreen  y. 
Penilden,  Cro.  Eliz.  228.  These  cases  rec- 
ognize the  doctrine  that  prohibition  may  lie 
if  the  lack  of  jurisdiction  does  not  appear 
upon  the  face  of  the  paper.  It  is  in  cases  in 
which  there  can  be  no  appeal  that  a  writ  of 
prohibition  is  frequently  applied  for.  Jus- 
tices in  a  bastardy  proceeding  allowed  an  ap- 
peal to  the  general  sessions.  The  latter 
court,  denyini;  the  motion  to  dismiss  the  ap- 
peal, were  proceeding  to  try  the  case  when 
the  alleged  putative  father  applied  to  the 
supreme  court  for  a  mandamus  to  the  ses- 
sions to  yacate  the  order  entertaining  the  ap- 
geal,  or  other  remedy.  The  supreme  court, 
olding  that  there  was  no  appeal,  said  :  ''It 
is  a  case  for  a  prohibition,  instead  of  a  man- 
damus. Let  the  order  be  made  accordingly. " 
People  y.  Tompkine,  19  Wend.  154.  One  had 
been  tried,  convicted,  sentenced,  and  sentence 
executed.  He  was  subsequently  tried,  con- 
victed) and  condemned  to  death,  there  being 
no  appeal  for  the  same  offense.  A  prohibi- 
tion was  granted  to  restrain  the  execution, 
which  was  confirmed  unanimously  by  the 
court  of  appeals.  Ex  parte  Broum,  2  Bail.  L. 
828.  A  court  entered  judgment  of  death  for 
an  offense  not  capital.  The  error  could  not  be 
corrected  by  appeal.  The  court  held  that, 
although  the  cause  and  person  were  within 
the  jurisdiction  of  the  court,  it  transgressed 
the  bounds  prescribed  by  law,  and  granted  a 
prohibition.     State  v.  Jiidgell,  Id.  560. 

One  can  conceive  of  many  instances  in 
which  the  writ  may  be  the  only  remedy.  A 
justice  of  the  peace  takes  cognizance  of  a 
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suit  not  appealable  upon  a  claim  of  whicb 
he  is  the  absolute  owner.    A  person  convicted 
of,  and  sentenced  to  be  hung  for   murder, 
after  he  has  been  acquitted  €>f  the  same  of- 
fense, his  exceptions  having  failed  without 
his  fault.    An  inferior  court  proceeds  to  exe- 
cute a  judgment,  notwithstanding  an  appeal. 
What  remedy  is  there  in  such  cases  save  a 
writ  of  prohibition?    The  petitioner  has  es- 
tablished the  substantial  allegations  of  his 
petition.     Stripped  of  its  verbiage,  the  case 
is  this:    The  petitionee  Thorpe  pawned  to 
the  petitioner  nine  items  of  personal  prop- 
erty, yalued  at  $40,  to  secure  the  loan  of 
about  $25.     That  the  petitioner  has  sold, 
upon  due  notice,  a  part  of  the  property,  and 
received  therefor  about  the  sum  oi  $13 ;  and 
that  there  still  remains  due  him  about  aa 
much  more,  which  the  petitionee  Thorpe  re- 
fuses to  pay.    That  Thorpe,  by  his  attorney. 
Buck,  has  begun  a  series  of  suits  in  trover 
fur  the  items  of  the  property  so  pawned, 
bringing  a  separate  suit  for  each  item,  be- 
fore the  petitionee  Greene,  a  justice  of  the 
peace,  placing  the  ad  damnum  in  the  writ  at 
$20,  so  that  no  appeal  to  the  county  court 
can  be  had  from  the  decision  of  said  Justice 
Greene.     Thus,   the  claim,  which  Is  an  en- 
tire one,  is  split  up,  so  that  the  justice  can 
have  final  jurisdiction  of  the  suits.     That 
this  is  done  to  deprive  the  petitioner  of  his 
right  of  appeal,  and  the  county  court  of  ita 
rightful  appellate  jurisdiction  in  the  mat- 
ters.   That  two  suits  have  been  brought  for 
the  first*  two  items,  and  that  one  has  been 
tried.    That  said  justice,  upon  trial,  refused 
the  petitioner's  plea  and  proof  of  the  facta 
herein  stated,  and  the  petitioner  is  put  to 
great  and  needless  expense  in  procuring  bail 
and  defending  said  suits.    It  is  clear  from 
the  proofs  that  there  were  but  two  contracta 
in  respect  to  the  pawned  property,  the  two 
yalises  and  contents  being  ple<iged  subse- 
quently to  the  pledge  of  the  trunks  and  con- 
tents; but,  by  the  arrangement  at  tlie  time 
the  valises  were  left  in  pledge,  the  whole- 
property  became  pledged  for  all  that  was 
due  the  petitioner  from  Thorpe.     Whether 
there  was  one  contract  or  two  is  immaterial 
so  far  as  this  case  is  concerned,  for  the  sub- 
ject-matter of  the  two  suits  already  brought 
against  the  petitioner  was  embraced  in  the 
first  contract. 

It  is  well  settled,   we  think,  without  a 
contrary  decision,  that  a  person  cannot  split 
up  an  entire  indivisible  claim,  so  as  to  ^ive- 
a  court  jurisdiction,  that  it  would  not  other- 
wise possess.    If  he  do,  prohibition  shall  go. 
If  he  can  do  so.  a  justice  of  the  peace  can 
be  given  cognizance  of  causes  involving  im- 
mense sums.     Oirling  v.  Aldas,  2  Eeb.  617 ; 
19  Hen.  VI.  chap.  64 ;  1  Fitzh.  Nat.  Brev. 
46 ;  2  Rolle,  Abr.  280 ;  Keilway,  106a;  Oiteh- 
mode's  Case,  6  Mod.  91 :  Hutson  y.  Lowry, 
2  Va.  Gas.  42.     It  is  often  a  difficult  ques- 
tion to  determine  whether  the  transactions 
constitute  an  entire  or  a  divisible  contract, 
but  we  think  if  several  items  of  property  are 
pledged  at  one  time,  for  one  sum,  and  no- 
reason  exists  for  a  demand  of  the  several  items 
at  separate  times,  that  it  is  one  entire  con- 
tract.    In   Farrington  v.    Payne,  16  Johns. 
482,  the  defendant  justified,  under  an  attach- 
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ment  of  one  bed  and  three  quilts.  The  ac- 
tions were  trover, — one  for  tne  bed,  and  an- 
other for  the  quilts.  The  court  said  the  tak- 
ing ''was  one  single,  indiyisible  act,  and 
the  plaintiff  ousrht  not  to  be  permitted  to  vex 
the  defendants  Iby  splitting  up  his  claim  for 
damages  into  separate  suits  for  each  article 
so  seized."  A  claim  for  three  barrels  of  pot- 
ash was  split  up ;  a  suit  brought  for  the  price 
of  one,  and  another  for  the  price  of  the  other 
two ;  and  the  court  says :  "  And  vet  the  plain- 
tiff has  set  up  and  divided  his  entire  demand 
into  separate  suits,  which  of  itself  would  be 
a  fatal  objection  to  the  J  ud gmcn ts.  ^  Smith  v. 
Jones,  15  Johns.  229.  In  Willard  v.  Sperry, 
16  Johns.  121,  one  note  for  $125  was  split 
up  into  five  parts,  and  as  many  suits  brought ; 
and  :  "Per  Curiam.  The  judgment  is  errone- 
ous. The  note,  forming  one  indivisible  con- 
tract, cannot  be  the  K)undation  of  several 
suits.  It  is  a  usurpation  of  jurisdiction,  and 
a  justice  might,  if  this  be  tolerated,  take 
cognizance  of  contracts  to  any  amount.  **  In 
CMvtn  V.  Corwin,  15  Wend.  657,  two  actions 
were  brought  for  lottery  tickets,  and  the  de- 
fendant admitted  that  the  tickets  were  de- 
livered to  him  bv  two  different  agents  of  the 
plaintiffs,  at  different  places  and  at  different 
times.  A  judgment  in  one  suit  was  held  a 
bar  in  the  other,  and  it  is  said  :  ''The  jus- 
tice of  the  case  also  accords  with  this  dis- 
position of  it.  The  splitting  up  of  small 
demands  to  multiply  suits  is  strongly  dis-' 
countenanced  by  this  court.  It  is  unneces- 
sary and  oppressive. **  This  case  was  over- 
ruled in  &c<yr  v.  SturgU,  16  N.  Y.  548,  in 
respect  to  the  construction  of  the  contract, 
but  not  the  legal  rule  applicable  to  tbe  con- 
tract if  it  was  an  entire  one.  But  if  a  de- 
mand is  split  up,  and  judgment  recovered 
fox  a  part»  the  legal  proposition  that  a  judg- 
ment for  a  part  of  one  entire  demand  is  a 
conclusive  Imu*  to  any  other  suit  for  another 
part  of  the  same  denuind  is  everywhere  in- 
flexibly maintained.  Whitney  v.  Clarendtm, 
18  Vt.  258 ;  Morey  v.  King,  51  Vt.  888 ;  Bur- 
ritt  ▼.  Belfy,  47  Conn.  828,  86  Am.  Rep.  79 ; 
Smith  Y.  Jone$,  FarringUm  v.  Paynt,  and 
Willard  v.  JBperry,  mtpra;  Miller  ▼.  Oaiert,  1 
"Wend.  487;  Oohin  ▼.  Cortoin,  supra;  Bates 
V.  Quattlebom,  2  Nott  &  McC.  205 ;  Bennett 
T.  Hopd,  1  Allen,  48,  79  Am.  Dec.  705.  If 
A.,  by  one  act,  converts  1,000  bushels  of 
wheat  belonging  to  B.,  and  valued  at  one 
dollar  per  bushel,  can  B.  maintain  an  action 
of  trover  for  each  bushel  ?  Would  it  not  be 
an  outrage  to  allow  a  separate  action  for  each 
bushel?    No  appeal  being  allowed,   is  not 

Erohibition  the  only  remedy?  It  has  been 
eld  in  this  state  that  a  plaintiff  may  waive 
a  part  of  a  claim  and  recover ;  that  he  may 
demand  less  than  in  justice  he  is  entitled  to, 
and  thereby  confer  jurisdiction  upon  a  jus- 
tice, though  the  case  upon  its  merits  would 
properly  belong  to  a  higher  iurisdiction. 
Stetens  y.  Pearson,  5  Vt.  fiK)3 ;  \Vig?itman  v. 
Carlisle,  14  Vt.  296 ;  Parkhurst  v.  Spalding, 
17  Vt.  527.  This  principle  is  not  involved 
in  the  case  at  bar,  lor  the  petitionee  Thorpe 
waives  no  part  of  his  claim. 
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It  is  a  common  practice  in  this  state  to  con- 
solidate actions,  pending  in  the  same  court, 
that  might  have  been  brought  in  one.  It  was 
an  early  doctrine  of  the  common  law  that 
when  several  suits  on  separate  contracts  were 
brought,  and  only  one  was  necessaiy,  to 
award  prohibition.  In  Qirling  v.  Aldas,  % 
Keb.  617,  the  contracts  were  several ;  and : 
"Per  Curiam.  A  prohibition  must  be 
awarded.  If  the  causes  may  be  joined  in 
one  action,  they  must. "  And  a  prohibition 
was  awarded.  "  If  there  be  several  contracts 
between  A.  and  B.  at  several  times,  for  sev- 
eral sums,  each  sum  under  40s.  and  they  all 
amount  to  a  sum  sufficient  to  entitle  the  su- 
perior court,  they  shall  be  there  put  in  suit, 
and  not  in  a  court  which  is  not  of  record.  ^ 
Anonymous,  1  Vent.  65;  Qirling  v.  Alders^ 
Id.  78 ;  Clerk  v.  Andrews,  1  Show.  'll.  The 
fact  that  the  court  is  not  one  of  record  we 
think  immaterial  upon  the  question  of  ju- 
risdiction. The  whole  subject-matter  of  the 
pledge,  or  of  the  two  pledges,  oonoeding 
there  were  two,  was  within  the  jurisdiction 
of  a  justice  of  the  peace;  so  the  claim  was 
not  split  up  to  give  Justice  Greene  jurlsdic- 
tion,  but  to  give  him  final  Jurisdiction,  there- 
by defrauding  the  county  court  of  its  rightful 
jurisdiction.  The  evil  is  the  same  whether 
the  jurisdiction  of  which  the  county  court  is 
defrauded  is  original  or  appellate. 

Reference  is  herein  made  to  many  princi- 

gles  governing  the  proceeings  relating  to  pro* 
ibition,  principally  by  wav  of  illustration 
as  the  subject  in  this  jurisdiction  is  compar- 
tively  new.  The  exact  question  presented 
and  the  one  decided  is  this :  We  hold,  if  a 
person  has  an  entire  claim,  he  cannot  split 
It  up,  and  bring  as  many  suits  as  there  are 
parts,  thus  subjecting  the  defendant  to  as 
many  suits  as  there  are  parts,  and  the  result- 
ing needless  expense,  without  being,  if  the 
defendant  has  no  other  remedy,  subject  to 
prohibition.  The  petitioner  sought  for  relief 
before  Justice  Greene,  without  avail,  and  he 
is  entitled  to  a  writ  of  prohibition,  which 
must  issue  in  the  name  oi  the  state. 

In  the  brief  for  defendants  it  is  stated: 
"The  justice,  Henry  C.  Greene,  an  aged  man, 
is,  by  agreement  of  counsel,  not  to  be  affected 
by  the  result  in  this  case  to  his  disadvan- 
tage. "  If  he  is  too  old  to  be  affected  by  the 
result  of  these  proceedings,  it  is  evident  he 
is  too  aged  to  be  admin isterini;  the  law,  even 
in  a  justice's  court.  The  writ  must  issue 
against  him  as  well  as  the  party  and  his 
counsel. 

What  effect  upon  these  proceedings  the 
discontinuance  of  one  of  the  suits  may  have 
we  do  not  consider,  for  it  is  not  shown  that 
either  suit  has  been  ended.  It  is  ordered  that 
a  ufrit  o^  prohibition  issue  in  the  name  of  the 
state,  signed  by  the  clerk,  directed  to  the 
petitionees,  prohibiting  them  from  proceed- 
ing any  further  in  the  actions  mentioned, 
and  set  forth  in  said  petition,  and  for  the 
collection  of  the  petitioner's  costs  of  thi»- 
proceeding,  as  taxed  by  the  clerk. 
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Oscar  P.  COWHICK:,  Admr.,  etc.,  of  John 
T.  Cowbick,  Deceased,  Flff,  in  Bhrr.t 

V, 

John  K.  SHINGLE  et  oL 

( Wyo > 

A  partial  payment  bjr  one  of  two  parties 

jointly  and  severally  liable  upon  a  promissory 
note  will  not  suspend  the  running  of  the  statute 
of  limitations  in  favor  of  the  other* 

(September  ZU  18M>) 

IT^RROR  to  the  District  Court  for  Laramie 
J  County  to  review  a  jud^ent  in  favor  of 
defendant  Altman  in  an  action  bronght  to  re- 
cover the  amount  alleged  to  be  due  on  a  Joint 
and  several  promissory  note  to  which  Altman 
pleaded  the  statute  of' limitations.    Afflmud, 

Statement  by  Clark*  J, : 

The  plaintiff  in  error  was  plaintiff  below. 
The  action  was  brought  in  the  court  below 
to  recover  upon  a  promissory  note  made  by 
the  defendants  to  plaintiff's  intestate,  and 
which  is  as  follows : 

'*$100.00.  Cheyenne,  Wyoming,  January 
8,  1888. 

"One  year  after  date,  we  jointly  and 
severally  promise  to  pay  to  the  order  of 
John  Y.  Cowhick  one  hundred  dollars,  at 
the  First  National  Bank  of  Cheyenne,  for 
value  received,  waiving  benefit  of  stay  and 
exemption  laws,  and  appraisal  on  sale  before 
execution,  with  interest  at  1(  per  cent  per 
month  from  date  until  paid.  If  this  note  is 
not  paid  at  maturity  the  undersigned  agree 
to  pay  expenses  of  collection,  including  at- 
torney's fees.  John  E.  Shingle.  H.  Alt- 
man.* 

It  Is  alleged  in  the  petition  of  plaintiff 
"that  the  time  within  which  said  note  was 
due  and  payable  has  long  since  elapsed,  and 
yet  said  note  has  not  been  paid,  nor  any  part 
thereof,  except  Interest  thereon  from  the  aate 
of  said  note  up  to  and  including  the  1st  day 
of  June,  A.  D.  1890,  which  said  interest  from 
the  date  of  said  note  up  to  and  including  said 
1st  day  of  June,  A.  D.  1890.  was  paid  to 
said  John  T.  Cowhick  by  said  John  K. 
Shingle,  without  the  knowledge  or  consent 
of  Henry  Altman,  on  said  1st  day  of  June, 
A.  D.  1890."  The  defendant  Shinsle  made 
default.  The  defendant  Altman  interposed  a 
jBceneral  demurrer  to  the  petition,  and  for 
ground  thereof  relies  upon  the  statute  of  lim- 
itations, which  demurrer  was  sustained  by 
the  court  below.  Plaintiff  brings  the  case 
here,  assigning  as  error  (1)  that  the  court 
erred  in  sustaining  the  demurrer  of  defend- 
ant Altman  to  plaintiff's  petition ;  (2)  that 
the  court  erred  in  rendering  judgment  in 
favor  of  defendant  Altman.  The  cause  of 
action  upon  the  note  accrued  on  the  7th  day 
of  January,  A.  D.  1889,  and  this  action  was 
commenced  on  the  2d  day  of  February,  A. 


D.  1894,— more  than  five  years  after  Am  cansB 
of  action  accrued.  The  sections  of  the  stat- 
ute relied  upon  are  the  following  of  the  Ko- 
Yised  Statutes  of  1887 : 

''Sec.  2868.  Civil  actions  other  Hian  for 
the  recovery  of  real  property  can  only  be 
brought  within  the  following  period^  aftcf 
the  cause  of  action  accrues. 

''Sec.  2869.  Within  five  years  an  sction 
upon  a  specialty  or  any  agreement^  ooDtract 
or  promise  in  writing.     .    .     . 

*^Sec.  2881.  When  payment  has  been  made 
upon  any  demand  founded  on  contract  or  a 
written  acknowledgment  thereof,  or  promise 
to  pay  the  same  has  been  made  and  signed  by 
the  party  to  be  charged  an  action  may  be 
brought  thereon  within  the  time  herein  lim- 
ited, after  such  payment^  acknowledgment^ 
or  promise. " 

The  foregoing  statutory  provisions  have 
been  in  force  in  this  state  since  June  1, 1888. 
Prior  to  that  time,  and  since  March  1,  1874, 
the  code  provision  in  force  here,  which  cor- 
responds with  section  2881,  9upra,  was  sec- 
tion 21,  chapter  18,  Comp.  Laws  1876.  W^e 
quote  the  latter  section,  as  we  shall  have  oc- 
casion hereinafter  to  refer  to  it.  It  whs  as 
follows:  "'Sec.  21.  In  any  case  founded  on 
contract  where  any  part  of  the  principal  or  in- 
terest shall  have  been  paid,  or  an  acknowl- 
edgment of  an  existing  liability,  debt  or 
claim  or  any  promise  to  pay  the  same  shall 
have  been  made,  an  action  may  be  brought 
on  such  case  within  the  period  prescribed  for 
the  same,  after  such  payment,  acknowledg- 
ment, or  promise,  but  such  acknowledgment 
or  promise  must  be  in  writing,  signed  by  the 
party  to  be  charged  thereby. " 

Mr.  R.  W.  Breckons  for  plaintiff  hi 
error. 

Mr,  H«  Donxelman,  for  defendant  in  e^ 
ror: 

The  common-law  rule  is  that  payment  by 
one  is  not  payment  for  all  so  as  to  suspend  the 
nmnins:  of  the  statute  of  limitations. 

Bell  V.  Morriion,  26  U.  S.  1  Pet.  867, 7  L. 
ed.  181;  Clarke  v.  Bradshaw,  8  Esp.  155; 
Brcmdram  y.  Wharton,  1  Bam.  A  Aid.  468. 

In  most  of  the  states  the  doctrine  has  been 
expressly  repudiated;  and  in  those  few  states 
in  which  WfiUeomb  v.  Whiting,  2  Dougl.  628, 
was  followed,  the  legislatures,  like  the  law- 
making power  of  Enjfland,  overturned  the  rule 
by  express  legislation. 

Wood,  Limitations  to  Actions,  p.  606,  §  285; 
Dickerson  y.Tumer,  19  Ind.  280;  Vandef  v.  U- 
favour,  2  Blackf .  878;  8teeie  v.  Sovdar,  20  Ksn. 
89;  Exeter  Banky,  SuUiwn,  6  N.  H.  124:  CdU- 
man  v.  Fdbee,  22  Pa.  156.  60  Am.  Dec  76;  BuA 
V.  StoweU.n  Pa.  208,10  Am.  Rep. 694;  Van  Keur 
ren  v.  Parmelee,  2  N.Y.  528, 51  Am.  Dec  822; 
8/ioemakor  v.  Benedict,  11  N.  T.  176.  62  Am. 
Dec.  96;  Littlefield  v.  LiUl^fleld,  91  N.  Y.  208, 
48  Am.  Rep.  668;  McMulUn  y.  Baffertf,  89 
N.  Y.  456;  BeSandere^e  KstaU,  4  Misc.  848. 


NoTK.— The  above  opinion  is  a  good  presentation 
of  the  law  upon  thifl  side  of  the  interesting  ques- 
tion of  the  effect  of  payment  by  one  of  several 
Joint  and  several  debtors  upon  the  running  of  the 
statute  of  limitations.    The  condition  of  the  deois- 
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ions  upon  the  subject  Is  well  illustrated  by  the 
cases  upon  the  effect  of  payment  by  one  partner 
after  dissolution  of  the  firm,  which  areoolleoted  la 
thefiot«  to  Kerper  v.  Wood  (Ohio)  1ft L.  S.  AWL 


18M. 


CowHiCK  T.  BflnrciLV. 


m 


Id  lIlifinK  in  the  CH9e of  KallenbachY.  Ditk- 
inmn,  lOU  111.  427,  the  Bub]fC(  was  reviewed 
at  ^reat  l«'ni(l.h. 

'J  he  court  derided  that  the  payment  must  be 
miide  by  the  party  to  be  charged. 

DavU  V.  A/ann,  43  ID.  App.  801. 

Tiie  Alabama  courts  are  decisive  on  the  sub- 
jeot. 

jAncther  ▼.  Ohnppdl,  8  Ala.  858,  43  Am. 
Dec.  643;  MyatU  v.  BeU,  41  Ala.  222.  See 
also,  StecU  v.  Bouder,  wpra;  LittUJUld  ▼. 
DingwaU,  71  Mich.  223;  7'ate  y.  CUmenU,  16 
Fla.  889.  26  Am.  Rep.  709;  SUde  ▼.  Jennings, 
1  McMull.  L.  297;  Walters  v.  Krajt,  28  8.  C. 
578,  56  Am.  Rep.  44;  Belote  y.  Wpnn,  7  Terg. 
534;  MvMe  y.Doneiion.  2  Humph.  166,  86  Am. 
Dec.  809;  Sehindd  y.  Gates,  46  Md.  604.  24 
Am.  Rep.  526;  WiUavghhy  ▼.  Iriih,  85  Minn. 
63,  59  Am.  Rep.  297;  Mayherry  ▼.  WiUougJiby,  6 
Neb.  368,  25  Am.  Rep.  491. 

Id  some  of  the  cases  a  distinction  Is  made 
between  payments  made  before  the  debt  is 
barred,  and  payments  made  afterward.  Of 
this  distinction,  it  is  said  in  Whitcomb  y.  Whit^ 
ing,  Dougl.  663,  Smith,  Lead.  Cas.  pt.  2,  p. 
1022:  **  i(o  such  distinction  can  be  found  in 
the  English  cases." 

Statutes  originally  enacted  In  another  state, 
when  adopted,  are  deemed  to  be  taken  with 
the  settled  construction  given  them  in  the  state 
from  which  they  are  carried. 

Sutherland,  Stat.  Constr.  §  256,  p.  887; 
Cooley,  Const.  Lim.  4th  ed.  p.  52,  and  note  to 

?.  64;  PiJafe  Estate,  46  Wis.  895;  HessY,  Pegg, 
^ev,  28. 

Section  2881  was  taken  from  Ohio. 

It  was  held  by  the  supreme  court  of  the  state 
of  Otiio  that  the  statute  meant,  not  only  that 
promise  and  acknowledgment  must  be  made 
by  the  party  to  be  cbargpd,  but  that  payment 
likewise  must  be  so  made. 

Banre  y.  Bair,  25  Ohio  St.  840;  Marienihal 
Y.  Mosler,  16  Ohio  i^i,  566. 

Clarrk,  J,,  delivered  the  opinion  of  the 
eourl : 

It  is  the  settled  construction  of  our  code  of 
civil  procedure  that  **  where  it  appears  upon 
the  face  of  the  petition  that  the  cause  of  ac- 
tion accrued  at  sucli  a  period  that,  under  the 
statute  of  limitations,  no  action  can  be 
brought,  ihe  defendant  may  demur  to  the  pe- 
titiou  on  the  ground  that  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action."  Sturges  y.  Burton,  8  Ohio  St.  215, 
72  Am.  Dea  582.  It  is  clear  that  more  than 
five  years  elapsed  between  tlie  date  the  cause 
of  action  accrued  upon  the  note  and  the  com- 
mencement of  the  suit,  and  hence  the  demur- 
rer of  the  defendant  Altman  was  properly 
sustained  by  the  court  below,  unless  the  pay- 
ment of  the  interest  by  the  defendant  Shinirle 
on  the  1st  day  of  June,  1890,  had  the  effect 
of  suspending  the  running  of  the  statute  in 
favor  of  the  defendant  Altman.  Briefly 
stated,  the  sole  remaining  question  for  de- 
termination is.  Does  a  partial  payment  by  one 
of  two  parties  jointly  and  severally  liable 
upon  a  promissory  note  suspend  the  running 
of  the  statute  in  favor  of  the  other?  Befoie 
proceeding  to  tlie  consideration  of  our  own 
statutes,  so  far  as  they  bear  upon  this  ques- 
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tion,  It  may  not  be  amiss  to  briefly  look  into 
the  history  of  the  law  upon  this  subject. 

Tiie  flr«t  statute  in  our  system  of  juris- 
prudence which  placed  limitations  upon  per* 
sonal  actions  was  cliapter  16  of  21  Jac.  I., 
enacted  in  1623.  In  tlie  construction  of  tliig 
statute,  and  of  statutes  enacted  at  an  early 
day,  by  several  of  tlie  states  of  the  Union, 
wliich  were  substantially  like  it,  tliere  was 
great  diversity  of  opinion  upon  the  question 
we  have  presented  here.  The  lead  i ng*  ctisc  on 
this  question  in  England  is  Whttcovib  y. 
Whiting,  9  Dougl.  652,  decided  in  1781, 
where  it  was  held  by  Lord  Mansfield  and  his 
associates  that  ** payment  by  one  is  payment 
for  all, — the  one  acting  virtually  as  agent 
for  the  rest,— and,  in  the  same  miumer,  an 
admission  by  one  is  an  admission  by  all ;  and 
the  law  raises  the  promise  to  pay,  when  the 
debt  is  admitted  to  be  due."  Willos,  J,, 
concurring  in  the  Yiews  expressed  by  T/>rd 
Mansfield,  further  said :  **  The  defendant  hat 
had  the  advantage  of  the  partial  payment, 
and  therefore  must  be  bound  by  it.**  This 
case  seems  to  be  wholly  opposed  in  principle 
to  tlie  case  of  Bla/id  v.  Haeelrig,  2  Vent.  151, 
decided  many  years  before,  but  after  the  adop* 
tion  of  the  Statute  of  21  Jac.  I.  While  the 
doctrine  of  Whiteomb  y.  Whiting,  was  several 
times  seriously  questioned  by  eminent  Eng- 
lish judges, — notably  by  Lord  Ellenborough 
in  Brandram  y.  Wtarton,  1  Bam.  &  Aid. 
468, — it  became  the  generally  accepted  rule 
in  England,  and  was  such  until  parliament 
interfered  in  1828,  and.  adopting  what  is 
known  as  ^ Lord  Tenterden*8  Act,"  declared 
amonff  other  things,  that  no  joint  contractor 
shoula  be  In  any  manner  affected  by  any 
written  acknowledgment  or  promise  made  by 
his  co-contractors,  thus  limiting  the  effect  of 
written  acknowledgments  or  new  promises  to 
the  parties  making  them.  This  act,  how* 
ever,  contained  th'is  proYlso:  "Provided, 
always,  that  nothing  herein  contained  shall 
alter  or  take  away  or  les.sen  the  effect  of  any 
payment  of  any  principal  or  interest  made  by 
anv  person  whatsoever.  **  We  cite  this  thus 
fully  because  it  is  urged  upon  us  that  this 
statute  is  in  substance  the  same  as  our  sec- 
tion 2381,  quoted  in  the  statement  of  facta 
hereto  appended,  and  inasmuch  as  the  Eng- 
lish courts  after  the  adoption  of  the  act,  gave 
the  same  effect  to  a  partial  payment  by  one 
of  two  or  more  joint  obliflrors  as  was  given 
in  Whiteomb  y.  Whiting,  thnt  hence  the  cases 
so  holding  are  authority  for  the  proposition 
tliat  our  statute  should  be  so  construed  as  to 
make  a  payment  by  one  obligor  effectiYe  at 
to  the  others.  I  cannot  assent  to  this  con- 
tention, because,  considering  the  state  of  the 
law  in  England  at  the  time  of  the  adoption 
of  Lord  Tenterden's  act  as  declared  bY  the 
courts  there,  it  seems  clear  to  my  mind  that 
the  effect  of  the  proviso  in  that  act  was  to 
leave  the  legal  ellect  of  a  payment  made  by 
**any  person  whatsoever"  just  exactly  wliaft 
it  had  been  held  by  the  courts  to  have  hern. 
In  fact,  it  might  be  very  strongly  urged  that 
the  proviso  was  in  effect  a  legislative  affirma- 
tion of  the  rule  preYiously  established  by  the 
courts ;  snd  such  in  effect  seems  to  have  hfen 
the  Yiew  taken  by  the  court  in   Wyati  y. 


89 


610 


Wyoming  Sufbkme  Coubt. 


Eodion,  8  Bing.  809,  and  by  Chief  Justice 
Shaw  in  Sigoui^ney  v.  Drury,  14  Pick.  387. 
By  this  act  of  Lord  Tenterden  the  effect  of 
the  decision  in  WJiiteomb  v.  Whiting^  was 
limited  solely  to  partial  payments,  and  its 
effect  in  that  respect  was  entirely  overthrown 
in  1856  by  the  Act  entitled  the  **  Mercantile 
Law  Amendment  Act.  ^  So  that  long  before 
the  territory  or  state  of  Wyoming  came  into 
existence  the  doctrine  of  that  celebrated  case 
bad  met  its  death  in  the  land  of  its  birth, 
and,  as  stated  at  pages  608  and  609  of  Wood 
on  Limitations,  "the  judgment  of  the  pro- 
fession, as  well  as  of  the  people  generally, 
as  to  the  wisdom  of  the  doctrine,  is  best  evi- 
denced by  the  circumstance  that  it  has  been 
nearly  obliterated  by  legislative  and  judicial 
action. " 

In  the  United  States,  under  statutes  sub- 
stantially like  the  English  statute,  the  doc- 
trine of  WJiiteomb  V.  whiting,  met  with  great 
disfavor  at  an  early  day,  and  was  wholly 
repudiated  in  several  well-considered  cases. 
Among  them  may  be  mentioned,  as  specially 
worthy  of  consideration,  BeU  v.  Morrison^  26 
U.  8.  1  Pet.  851,  7  L.  ed.  174 ;  Bxeteft  Bank 
y,  Sullivan,  6  K.  H.  125 ;  Coleman  v.  Fobes, 
22  Pa.  156,  60  Am.  Dec.  75 ;  Lsfcy  v.  Cadet, 
17  Serg.  &  R.  126,  17  Am.  Dec.  650 ;  Van 
Keuren  v.  Pa/rmdee,  2  N.  Y.  524,  51  Am. 
Dec.  822 ;  Shoemaker  v.  Benedict,  11  N.  Y. 
176,  62  Am.  Dec.  96 ;  Tandes  v.  Lefawmr,  2 
Blackf.  871 ;  BeloU  v.  Wynne,  7  Yerg.  534 ; 
Muse  V.  Donelson,  2  Hump.  166,  36  Am.  Dec. 
309 ;  LotDther  v.  VhapmU,  8  Ala.  353,  42  Am. 
Dec.  645;  VoorlUes  Succession,  21  La.  Ann. 
659;  talker  v.  Duberry,  1  A.  K.  Marsh. 
189 ;  Steele  v.  Jennings,  1  McMull.  L.  297. 
In  some  of  the  above  cases  the  acknowledg- 
ment or  partial  payment  relied  upon  to  take 
the  case  out  of  the  statute  was  made  before 
the  bar  of  the  statute  had  become  complete, 
but  in  my  judgment  there  is  no  distinction 
in  principle  between  the  legal  effect  of  ac- 
knowledgment or  payment  made  before  or 
after  the  bar  of  the  statute  had  attached.  In 
either  case  the  legal  effect  thereof  is  to  create 
a  new  cause  of  action.  Muse  v.  Donelson,  2 
Humph.  169,  36  Am.  Dec.  309 ;  BeU  v.  Mor- 
rison, and  Shoemaker  v.  Benedict,  supra;  AUen 
▼.  0' Donald,  28  Fed.  Rep.  17,  at  page  25 ; 
Whedock  V.  DoolitUe,  18  Yt.  440,  at  page  442, 
46  Am.  Dec.  163 ;  Willougfiby  v.  Irish,  85 
Minn.  68,  at  page  69,  59  Am.  Rep.  297. 

In  the  case  of  Coleman  v.  Fobes,  supra.  It 
Is  said :  ^  We  cannot  but  regard  the  case  of 
Whitcomb  V.  Whiting,  which  declared  that  a 

f payment  by  one  joint  debtor  was  a  new  prom- 
se  by  all,  as  being  at  the  bottom  of  all  the 
confusion  that  exists  in  the  decisions  in  Eng- 
land and  in  this  country  on  the  subject  of 
this  statute,  in  its  relation  to  joint  debtors." 
And,  from  the  review  in  that  case  of  the  Eng- 
lish decisions,  it  would  seem  that  the  doc- 
trine had  led  to  inextricable  confusion,  and 
to  such  extreme  views  that  the  statute  was  in 
effect  a  nullity,  as  shown  by  the  decision  in 
Ooddard  v.  Ingram,  3  Q.  B.  839.  In  this 
case  the  two  defendants  had  been  partners 
with  one  Shuttle  worth.  The  partnership  was 
dissolved  in  1832,  and,  upon  the  dissolution, 
was  indebted  to  the  plaintiffs,  bankers,  in 
the  sum  of  £2,000.    In  1839  James  Gk>ddard, 
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one  of  the  plaintiffs,  who  was  Individually 
indebted  to  the  old  pannership,  on  his  %\nf(\e 
account,  in  the  sum  of  £85,  drew  his  cdieck 
upon  his  own  bank  for  that  sum,  and  placed 
it  to  the  credit  of  the  partnerehip.  A  daj  or 
two  afterwards,  Shuttleworth,  who  was  hope- 
lessly bankrupt,  called  at  the  bank,  and  ex- 
pressed himself  satisfied  with  the  transacti<NL 
This  was  held  a  sufficient  payment  to  take 
the  case  out  of  the  statute  as  to  the  two  de- 
fendants ;  and,  in  the  light  of  this  case,  it  is 
not  surprising  that  the  Pennsylvania  court 
should  say :  ''To  carry  out  this  principle  of 
Whiteomb  v.  Whiting  would  allow  a  aebtor 
that  is  hopelessly  bankrupt  to  bind  otbera  by 
his  new  promise,  and  even  to  be  hired  to  do 
it,  and  thus  far  the  example  has  led  in  £n^* 
land. "  On  the  other  hand,  it  is  true  that  in 
many  states,  especially  the  New  England 
states,  the  doctrine  of  Whiteomb  v.  Whiting 
was  upheld,  and,  under  statutes  similar  to  the 
English  statute,  enforced.  In  Sigoumey  v. 
Drvry,  supra.  Chief  Justice  Shaw  rendered 
an  opinion  sustaining  the  doctrine  of  Whit- 
eomb V.  Whiting,  and  which  may  well  be  con- 
sidered the  leading  case  upon  that  side  of  the 
question  in  the  United  States.  Cox  v.  Bailey, 
9  Ga.  467,  54  Am.  Dec.  356,  is  another 
strongly  reasoned  case  in  favor  of  the  doc- 
trine. The  same  rule  was  held  to  be  the  law 
in  Rhode  Island,  Ck)nnecttcut,  Maine,  and 
other  states ;  but  it  is,  I  think,  a  circumstance 
worthy  of  great  consideration  that  within  a 
few  years  after  the  rendition  of  the  decisions 
sustaining  this  rule  the  legislatures  of  nearly 
all  the  states  so  holding,  by  legislative  enact- 
ment, declared  that  no  joint  debtor  should  be 
deprived  of  the  benefit  of  the  statute  by  rea- 
son of  the  fact  of  payment  by  his  codebtor. 
It  must  be  admitted  that  at  the  time  of  the 
adoption  of  section  21,  chap.  18,  Wyo.  Comp. 
Laws  1876,  to  wit,  December  11,  1878, — in 
fact,  at  the  time  of  the  organization  of  the 
territory  of  Wyoming,  in  1868, — the  rule  that 
one  joint  debtor  was  affected  by  the  partial 
payment  of  his  codebtor  in  such  way  as  to 
deprive  him  ^the  former)  of  the  benefit  of  the 
statute  prevailed  in  only  a  few  of  the  states 
of  the  Union,  to  wit,  Connecticut,  New 
Jersey,  Rhode  Island,  Delaware,  Georgia, 
Oregon,  North  Carolina,  Missouri,  and  per- 
haps, at  that  date,  Minnesota  and  one  or  two 
other  states.  In  all  the  other  states,  and  in 
England  as  well,  the  rule  had  been  entirely 
overthrown,  either  by  judicial  decision  or  by 
legislative  enactment.  This  fact  is  in  my 
mind  a  strong  circumstance  as  evidencing  the 
judgment  of  the  profession,  and  of  the  people 
as  well,  concerning  the  wisdom  and  propriety 
of  the  rule  here  contended  for  by  ^e  plain- 
tiff, and  is  entitled  to  consideration  In  at- 
tempting to  properly  construe  our  statute 
upon  the  subject,  because,  when  we  come  to 
construe  our  statute  it  is  a  fair  presumption 
that  our  legislature,  when  engaged  in  legis- 
lating upon  a  subject  so  generally  acted  upon 
in  other  jurisdictions,  did  have  some  regard 
for  the  general  state  of  the  law  upon  that  sub- 
ject, and  we  may  very  properly  bear  this  in 
m  nd  when  we  undertase  to  ascertain  what 
I  was  the  legislative  intention  with  respect  to 
the  statute.  It  is  urged  upon  us  that  **  when 
1  a  statute  is  in  general  terms  it  is  SQbJect  to 
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the  principlee  of  the  common  law,  and  is  to 
receive  such  construction  as  is  agreeable  to 
that  law  in  cases  of  the  same  nature ;"  and 
then  it  is  said  **tbat  the  common-law  rule  is 
clearly  laid  down  in  W7iit€omb  7.  Whiting." 
As  a  rule  the  term  *' common-  law"  means  both 
the  common  law  of  England,  as  opposed  to 
statute  or  written  law,  and  the  statutes  passed 
before  the  emigration  of  the  first  settlers  of 
America.  FHUUnan  y.  Winn,  80  U.  S.  5  Pet. 
241,  8  L.  ed.  Ill ;  Com,  y.  Leaeh,  1  Mass.  61. 
And,  applying  this  definition  to  the  matter 
in  hand,  lam  unable  to  perceive  that  there 
is  any  common- law  rule  upon  the  subject. 
At  common  law  there  was  no  limitation  as  to 
time  upon  tiie  right  to  bring  a  personal  ac- 
tion. Such  limitations  are,  and  always  have 
been,  pure  creatures  of  the  statute ;  and  the 
rule  contended  for  is  a  rule  which  grew  up 
and  developed  in  the  construction  of  the  Stat- 
ute of  21  Jac.  I. ,  and  in  no  other  way.  It 
was  first  announced  in  1781  by  Lord  Mans- 
field, in  WTiiteombv.  WJiitinff;  2Jidt  while  any 
statement  of  the  law  made  by  that  great  judge 
is  entitled  to  great  weight  and  respect,  his 
declarations,  even  as  to  tne  common  law,  are 
simplj  persuasive  authority. 

This  brings  us  now  to  the  consideration  of 
our  own  statute,  and,  before  reviewing  the 
authorities  construine  this  and  similar  stat- 
utes, I  will  examine  the  statute  independently 
of  tiiem.    It  is  quite  clear  that  under  the 
statute  no  written  acknowledgment  or  new 
promise,    howsoever  solemnly  executed  or 
made  by  one  of  two  codebtors,  could  in  any 
measure  suspend  the  running  of  the  statute 
as  to  the  other,  and  this  would  be  so  whether 
the  acknowledgment  or  promise  was  made  be- 
fore or  after  the  statutory  bar  had  attached. 
This  being  so,  it  would  seem  that  inasmuch 
as  the  law  does  not  permit  one  codebtor,  by 
his  express  promise  or  acknowledgment,  to 
bind  the  other,  it  would  logical Iv  follow  that 
he  could  not,  by  an  act  which  is  simply,  in 
legal  effect,  an  acknowledgment  from  which 
the  law  implies  a  promise,  bind  him.    I  am 
unable  to  escape  this  conclusion,  and  it  seems 
to  me  to  be  abundantly  justified  by  the  au- 
thorities.   In  1866  the  24th  section  of  the  Codo 
of  Ohio  was  identical  with  section  21,  chap. 
18,  Wyo.  Ck)mp.  Laws  1876.    Thereafter,  the 
legislature  of  Ohio  adopted  a  new  Code,  sec- 
tion 4992  of  which  is  iaentical  with  our  sec- 
tion 2381,  Wyo.  Rev.  Stat.  1887.     These  sec- 
tions are  set  forth  in  the  statement  of  facts 
preceding  this  opinion.    In  my  j  udgment  the 
two  sections  are  in  substance  the  same.    There 
Is  no  sort  of  difference  in  their  effect.     In 
Marienthal  v.  Mori&r,  16  Ohio  St.  570,  the  su- 
preme court  of  Ohio,  in  construing  the  24th 
section  of  their  Code,  used  this  language: 
^By  comparing  this  section  with  the  one  for 
which  it  is  substituted  in  the  Limitation  Act 
of  1831,  and  judicial  constructions  given  to 
the  Act  of  21  Jac.  I.,  it  is  apparent  that  the 
legislature  did  not  Intend  to  enlarge  the  fa- 
cilities for  taking  cases  out  of  the  statutory 
bar.    Before  this  can  now  be  effected  by  an 
acknowledgment  of  an  existing  debt,  or  a 
promise  to  pay  the  same,  it  *must  be  in  writ- 
ing, signed  by  the  party  to  be  charged  there- 
by.'   No  change  is  made  in  the  effect  of  a 
part  payment  of  a  debt.     It  will  be  seen, 
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however,  that  the  same  effect  la  given  to  such 
part  payment  aa  is  given  to  a  written  promise 
signed  by  the  party  to  be  charged  thereby. 
It  would  seem,  therefore,  from  analogy,  thai 
the  payment  must  be  made  by  the  party  to 
be  affected  thereby,  or  by  an  agent  authorized 
for  that  express  purpose.  In  the  contempla- 
tion of  the  statute,  the  part  payment  of  a  aebt 
is  regarded  as  evidence  of  a  willingness  and 
obligation  to  pay  the  residue,  as  conclusive 
as  would  be  a  personal  written  promise  to 
that  effect.  It  could  not  then  have  been  in- 
tended to  give  this  effect  to  payments  other 
than  those  made  bv  the  party  himself,  or 
under  his  immediate  direction.  Surely, 
nothing  short  of  this  would  warrant  the  as- 
sumption of  a  willingness  to  pay,  equal  to 
his  written  promise  to^at  effect. "  In  Hanee 
V.  Hair,  25  Ohio  St  849,  it  was  held,  under 
the  same  section,  that  "  a  partial  payment  on 
a  joint  and  several  promissory  note  by  one 
of  the  several  makers  will  not  prevent  the 
running  of  the  statute  of  limitations  as  to  the 
other  makers."  And  the  case  of  Marienthdl 
V.  Jliasler,  supra,  was  expressly  aflirmed.  In 
Eerper  v.  Wb&d,  48  Ohio  St.  618.  15  L.  R. 
A.  656,  the  statute  in  existence  and  relied 
upon  was  section  4992,  Ohio  Rev.  Stat., 
iaentical  with  our  section  2881,  Wyo.  Rev. 
Stat.  1887.  The  court  quoted  from  the  de- 
cisions in  Marienthal  v.  Ma$Ur,  aupra,  and 
Banee  v.  Eair,  Mjpra,  and  sav,  at  page  621, 
16  Ohio  St.  :  ^^  These  decisions  eive  em- 
phasis to  the  reason  and  language  of  the  stat- 
ute. A  payment  or  acknowl^^ment  or  a 
promise  in  writing  will  not  avail  to  take  a 
case  out  of  the  statutory  bar,  unless  nuide  by 
the  party  to  be  charged  thereby,  or  by  an 
agent  authorized  for  that  express  purpose.** 
It  is  quite  apparent  from  these  decisions  from 
Ohio  that  the  supreme  court  of  that  state  re* 
garded  the  two  sections  as  the  same  in  eub- 
stance,  and,  in  view  of  the  fact  that  we 
adopted  our  statute  from  that  state,  these  de- 
cisions are  entitled  at  least  to  more  than  or- 
dinary weight  in  the  construction  of  our 
statute.  In  Oam,  v.  Hartnett,  8  Gray,  at 
page  451,  it  is  said  that  ^  it  is  common  learn- 
ing that  the  adjudged  construction  of  the 
terms  of  a  statute  is  enacted  as  well  as  the 
terms  themselves,  when  an  act  which  has 
been  passed  by  the  legislature  of  one  state  or 
countiy  is  afterwards  passed  by  the  legisla- 
ture of  another."  In  St^^  y.  Bonder,  20 
Ran.  89,  lir.  Justice  Brewer,  delivering  the 
opinion  of  the  court,  in  construing  a  statute 
identical  with  section  21,  chapter  18,  Wyo. 
Oomp.  Laws  1876,  uses  this  language :  "  The 
language  may  indeed  be  open  to  three  con- 
structions, —one,  that  the  mere  fact  of  pay- 
ment, whethcr^by  a  party  to  the  instrument 
or  not,  keeps  it  alive  as  to  all  originally  li- 
able on  it;  another,  that  pavment  by  one 
party  keeps  it  alive  as  to  all :  and,  third, 
that  payment,  like  acknowledgment  or  prom- 
ise, keeps  it  alive  only  as  to  the  party  pay- 
ing. It  seems  to  us  that  the  latter  is  the 
true  construction.  No  valid  reason  exists 
why  payment  should  be  more  potent  th\n 
acknowledgment  or  promi.se.  Indeed,  pay- 
ment was  treated  by  the  courts  as  simply  an 
evidence  of  acknowledgment.  Such  con- 
struction makes  the  various  provisions  of 
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this  section  not  only  harmonious  vith  each 
otUer,  but  with  the  general  proviRlons  of  the 
statutes  making  each  party  to  an  instrument 
severally  liable  thereon.  Severally  liable, 
each  should  be  severally  protected.  We  con- 
clude, then,  that  payment  suspends  the  run- 
ning of  the  statute  only  as  against  the  party 
making  the  payment.''  I  tbink  there  is  no 
room  to  doubt  the  correctness  of  the  learned 
justice's  views  with  respect  to  the  effect  of 
the  payment.  It  is  certain  that  T/)Td  Mans- 
field made  no  distinction  between  the  legal 
effect  of  a  payment  and  acknowledgment,  and 
sucii  is  the  generally  accepted  opinion.  It 
is  true  that  Tindall,  Qh,  «/.,  in  WycAi  v. 
Uodiwn,  8  Bing.  809,  attempted  to  draw  a  dis- 
tinction between  a  payment  and  ''an  ordinary 
acknowledgment ;"  but,  however  much  force 
there  may  be  in  his  remarks  when  applied  to 
an  ordinary  oral  acknowledgment,  I  am  un- 
able to  perceive  any  in  cases  where  the  ac- 
knowledgment or  new  promise  is  required  to 
be  in  writing,  and  subscribed  by  the  party. 
In  Nebraska  the  statute  was  as  follows  (Code 
Civ.  Proc.  §  23)  :  '*In  anv  case  founded  on 
contract  when  any  part  of  the  principal  or 
interest  shall  have  been  paid,  or  an  acknowl- 
edgment of  an  existing  liability,  debt,  or 
claim  or  any  promise  to  pay  the  same,  shall 
have  been  made  in  writing,  an  action  may 
be  brought  in  such  case  within  the  period 
prescribed  for  the  same  after  such  payment, 
acknowledgment,  or  promise."  In  Mayberry 
▼.  Willouffhby,  5  Neb.  869,  26  Am.  Rep.  491, 
it  was  held  that  part  pavment  by  one  of  two 
Joint  debtors  does  not  take  the  case  out  of  the 
statute  as  to  the  other.  In  Minnesota  the 
statute  was  (Oen.  Stat.  chap.  66,  § 24)  :  ''No 
acknowledgment,  or  promise  is  sufficient  evi- 
dence of  a  new  or  continuing  contract  by 
which  to  take  the  case  out  of  the  operation 
of  this  chanter  unless  the  same  is  coutained 
in  some  writing  signed  by  the  party  to  be 
charged  thereby ;  but  this  section  shall  not 
alter  the  effect  of  any  payment  of  principal 
or  interest. "  In  WilhugJiby  v.  Iruih,  85  Minn. 
63,  59  Am.  Rep.  297,  it  was  held,  in  a 
well  •considered  case,  that  "a  partial  payment 
upon  a  promissory  note  by  one  of  the  Joint 
and  several  makers  thereof,  and  indorsed 
upon  it  before  the  note  is  barred  by  the  stat- 
ute of  limitations,  and  within  six  years  be- 
fore suit  is  brought,  is  inoperative  to  prevent 
the  running  of  the  statute  as  to  the  others." 
Syllabus.  In  New  York  the  statute  is  iden- 
tical with  that  of  Minnesota  just  quoted.  In 
MeMuUen  v.  Rafferty,  89  N.  Y.  456,  it  was 
held  that  payments  made  by  one  of  two  joint 
and  several  makers  of  a  note  did  not  prevent 
the  running  of  the  statute  as  to  the  other, 
although  the  partial  payment^  were  made  be- 
fore the  statutory  bar  had  attached.  The  fol- 
lowing cases  also  hold  that  payment  by  one 
of  two  joint  obligors  does  not  suspend  the 
running  of  the  statute  as  to  the  others :  Bu%h 
y.  StoioeU,  71  Pa.  208,  at  paflre  212,  10  Am. 
Rep.  694:  KaUsnbaeh  v.  Dickinson,  100  111. 
427;  Re  Sanders's  Estate,  4  Misc.  848;  Little- 
Held  V.  DingiMU,  71  Mich.  223;  Tate  v. 
ClemenU,  16  Fla.  840,  26  Am.  Rep.  709; 
Davis  V.  Mann,  48  111.  A  pp.  802.  See  also 
1  Smith,  Lead.  Cas.  pt.  11,  p.  957.  giving 
noU  to  Whiteomb  v.  Whiting ;  Angell,  Lim. 
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6th  ed.  p.  269,  and  note  at  page  281  et  seq,;  S 
Parsons,  Cont.  6th  ed.  p.  79  et  seq.;  Wood, 
Lim.  Act.  p.  605 ;  United  States  v.  Wilder, 
80  U.  S.  18  Wall.  254,  20  L.  ed.  681 ;  8 
Kent,  Com.  50. 

We  have  examined  with  care  the  cases 
upon  the  other  side  of  this  question,  esfiec- 
ially  Sigoumey  v.  Drury,  14  Pick.  887; 
Quimby  v.  Putnam,  28  Me.  419;  Uewleit  ▼. 
Selienek,  62  N.  C.  284 ;  Moore  y.  Goodwin,  109 
N.  C.  218;  Moore  Y.  Beaman,  111  N.  C.  S28; 
Merriit  v.  Day,  88  N.  J.  L.  82,  90  Am. 
Rep.  862 ;  6K»B  v.  Bail^,  9  Ga.  470,  54  Am. 
Dec.  858 ;  McClurg  v.  Howard,  45  Mo.  365. 
100  Am.  Dec.  878 ;  Perkins  v.  Barstow,  6  R. 
I.  505 ;  Woonsoeket  InH,  for  JSavinM  v.  Ballou^ 
16  R.  I.  851,  1  L.  R.  A.  555.  In  the  last- 
cited  case,  from  16  R.  L  851,  1  L.  R.  A. 
555,  the  supreme  court  of  Rhode  Island,  at 
page  147,  after  reviewing  the  cases  in  that 
state,  says,  ^  The  cases  are  doubtless  at  vari- 
ance with  the  rule  now  generally  prevailing 
in  the  United  States,"  and  hold .  that  the 
doctrine  is  too  firmly  established  inthat  state 
to  be  altered  except  by  a  statute.  In  the 
case  of  Hunter  v.  uoberlson,  30  Ga.  479,  the 
court,  while  holding  to  the  rule  declared  in 
Cox  V.  Bailey,  9  Ga.  467,  54  Am.  Dec.  858, 
as  to  the  effect  of  a  payment  by  one  of  two 
joint  obligors,  refuse  to  extend  the  rule  so  as 
to  affect  indorsers  or  sureties,  and  express 
grave  doubts  as  to  the  correctness  of  the  rule 
as  to  joint  obligors,  and  use  this  languai^: 
"But,  again,  if  the  principle  is  wrong  when 
applied  to  joint  makers, —  and  there  Is  no 
doubt  in  my  mind  that  it  is, — shall  we  ex- 
tend it  to  an  indorser,  on  the  same  fallacious 
reas(ms. "  In  the  case  of  MeClung  v.  Howard, 
supra,  Judge  Bliss,  delivering  the  opinion  of 
the  court,  and  referring  to  the  case' of  Sfioe- 
maker  v.  Benedict,  11  N.  Y.  176,  62  Am. 
Dec.  95,  says:  **I  confess  it  would  be  very 
difficult  to  reply  to  or  resist  the  force  of  the 
reasoning  of  Judge  Allen,  who  gave  the 
opinion  of  a  majority  of  the  court  in  that 
case;  and,  were  the  question  a  new  one  in 
Missouri,  I  would  favor  the  application  of 
its  doctrine  to  the  present  case,  but  the  ques- 
tion was  expressly  decided  the  otlier  way  by 
this  court  in  Craig  v.  Callaway  County  CS(., 
12  Mo.  94,  and  the  decision  was  in  accord- 
ance w  i  th  the  authori  ties  at  that  ti  me. "  And 
hence  the  question  was  considered  as  not  an 
open  one  in  Missouri.  To  tlie  same  effect  is 
Campbell  v.  Brown,  86  N.  C.  876,  at  pages 
880,  882,  41  Am.  Rep.  464. 

And  tlius,  upon  examination  of  the  author- 
ities, we  find,  not  onlv  that  the  principle 
here  contended  for  by  the  plaintiff  is  denied 
by  the  overwhelming  weight  of  authority, 
but  also  that  in  some  of  the  states  where  it 
is  recognized  as  the  law  the  courts  continue 
to  sustain  it  solely  for  the  reason  that  it  has 
been  so  decided  in  earlier  cases. 

The  case  of  Cross  v.  Allen,  141  U.  8.  628, 
85  L.  ed.  848,  is  strongly  urged  upon  us  as 
being  a  case  which,  In  effect,  denies  the 
doctrine  of  Bell  v.  Morrison,  supra.  There 
are  some  expressions  in  this  case  which  give 
some  foundation  to  the  contention,  but  an 
examination  of  the  case  leads  me  to  the  con- 
clusion that  it  was  correctlv  decided  for  rea- 
sons which  in  no  wise  conflict  with  anything 
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said  in  Bell  y.  Morriaon.  The  case  arose  in 
the  state  of  Oregon,  and  the  question  was 
whetlier  the  payment  by  a  principal  sus- 
pended the  running  of  the  statute  as  to  a 
surety.  Of  course,  this  called  for  a  construc- 
tion of  tiie  statute  of  Oregon.  The  statute 
in  force  was  peculiar  to  that  state  and  Min- 
nesota. In  eacli  of  those  slates  the  statute  had 
been  considered  by  their  supreme  courts,  and 
held  to  mean  that  payment  by  any  party  upon 
an  existing  contract  after  it  becomes  due  had 
the  effect  of  causing  the  statute  to  run  as  to 
all  the  parties  only  from  the  date  of  the  last 
payment.  Wliiiaker  y.  Rice,  0  Minn.  14 
(Gil.  1).  86  Am.  Dec.  78:  PartlawY.  Sivff&r, 
2  Or.  307 ;  Sutherlin  v.  RoberU,  4  Or.  378. 
Id  these  cases  the  peculiarities  of  the  statute 
are  pointed  out  and  commented  upon.  We 
have  hereinbefore  quoted  the  present  statute 
of  Minnesota.    A  comparison  of  that  statute 


with  the  one  existing  at  the  time  of  the  de- 
cision in  9  Minn.  14  (Gil.  1),  will  show  the 
reasons  for  the  dififerent  rulings  in  that  state. 
See  WilUmgJtlby  y.  IHeh,  85  Minn.  68,  69  Am. 
Rep.  297. 

Upon  the  whole  case,  I  am  of  the  opinion 
that  the  true  <x>nstruction  of  our  statute 
(Rey.  Stat.  1887,  ^  2881),  is  that  given  by  tiie 
supreme  court  of  Ohio  in  Kerper  y.  waodr 
48  Ohio  St.  621,  15  L.  R  A.  656,  yiz.  :  ''A^ 
payment,  an  acknowledgment,  or  a  promise 
in  writing  wilt  not  avail  to  take  a  case  out  oC 
the  statutory  bar,  unless  made  by  a  party  to 
be  charged  thereby,  or  an  agent  authorized 
for  that  express  purpose," — and  that  thejudg* 
ment  of  the  dieirict  court  of  tlie  county  o)  Lo' 
ramU  should  be,  in  cUl  retpeets,  affirmed, 

Groeebeek*  Ch.  «/.,  and  Coaawa^*  /•» 

concur. 
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nineee  of  the  ^▼ernor  of  the  state  wblob 
disables  him  from  performinfi  the  duties  of  his 
office  constitutes  a  vacancy  durlnflr  which  the 
president  of  the  senate  shall  exercise  the  powers 
of  the  office,  under  Const.,  art.  48,  isaklnflr  such 
provision  *' whenever  the  chair  of  the  governor 
shall  become  vacant  by  reason  of  his  death,  ab- 
aeoce  from  the  state,  or  otherwise^** 

(Aprtt  -,  1890.) 

APPLICATION  for  a  writ  of  mandamus  to 
compel  defendsnt,  who  was  president  of 
tbe  senate,  to  assume  the  office  of  trovemor 
during  tbe  governor's  alleged  disability. 
Ju  Oqmen  t  for  pi » in  tiff 

Prior  to  March  81.  1800,  D.  H.  Goodell,  the 
governor  of  tbe  state,  became  by  reason  of  ill- 
ness tmnble  to  perform  I  be  duMes  of  his  office, 
lie  tcqiu'«t(d  tbe  defendant,  the  president  of 
the  8  nate.  to  perform  them  in  accordance 
wiih  ilie  consiitutiona]  requirements.  Tbe  de- 
fendant, being  doubtful  whether  or  not  tbe  case 
came  within  the  constitutional  provisions,  de- 1 
tired  instructions  from  the  supreme  oourt  as  \ 


to  his  duties.  Thereupon  tbe  governor  ad- 
dressed to  tbe  attorney -genera]  a  letter  request- 
ing him  to  take  the  necessary  steps  to  compel 
defendant  to  perform  tbe  duties.  Tbe  attor- 
ney-general thereupon  presented  to  tbe  su* 
preme  court  a  petition  asking  for  a  writ  of 
mandamus,  or  other  apprf>priate  or  adequate 
process  requiring  defendant  to  exercise  tbe 
powers  and  authorities  of  the  irovernor  during 
tbe  vacancy,  acoordinR  to  his  duty  in  tbe 
premises.  Defendant  answered  that  be  did 
not  exercise  tbe  power  of  governor  liecsuse  his 
duty  to  do  so  was  not  settled  by  any  adjudica- 
tion or  conclusive  evidence  of  record.  He 
stated  tbst  be  was  ready  to  do  his  duty,  when 
he  had  nutboritative  evidence  as  to  what  it  was, 
and  sutimitted  to  the  Judgment  of  the  court. 

Further  facts  appear  in  tbe  opinion. 

Metuirs,  Daniel  Banuurd  and  R.  M» 
Wallace  for  plaintiff. 

Mr.  David  CroiM  for  defendant. 

Doe,  Gh.  J,,  delivered  the  opinion  of  the 
court : 

**  Whenever  the  chair  of  the  governor  sliall 
become  vacant,  by  reason  of  bis  dtatli,  ab- 
sence from  tbe  state,  or  otherwise,  the  presi- 
dent of  tbe  senate  shall,  during  such  vatmncy, 
have  and  exercise  all  tbe  powers  and  au- 
thorities which,   by  this  constitution,   tbe 


Note.— How  far  is  tfckness  a  vacanev  fn  olJice  au- 
Untrlzing  performance  of  ineumbenVa  duiiea  by 
another. 

This  case  seems  to  be  the  first  one  in  which  the 
question  of  the  rlirht  of  a  sul>ordlnate  officer  to  fill 
the  place  of  the  flrovemor  duriny  the  latter^s  sick- 
ness has  been  directly  decided.  There  Hre,  bow- 
ever,  two  cases  in  which  dicta  occur,  one  of  which 
supports  Barnard  v.  Taggart,  and  the  other 
holds  the  opposite  theory.  In  State  v.  Gi-ahara.  28 
La.  Ann.  568,  Zi  Am.  Rep.  551,  the  court  in  discuss- 
Inir  the  question  what  absence  from  the  state  will 
authorize  the  lieutenant  governor  to  assume  tbe 
duties  of  tbe  ffovemor,  says:  *'It  is  evident  that  if 
the  lieutenant  irovernor  be  authorized  to  exercise 
the  functions  of  the  governor  during  any  tem- 
poral y  absence  of  the  governor  from  the  state,  he 

25  L.  R.  A. 


may  also  whenever  the  governor  Is  unable  to  at- 
tend to  the  duties  of  bis  office  because  of  sicknef*. 
We  do  not  believe  this  to  be  the  meaninsr  lnten'<e<t 
by  the  framers  of  the  constitution."  'I'he  inat>ility 
to  discharge  the  duties  of  the  office  as  well  a<i  tlie- 
obsence  fr>ra  the  state  spoken  of  in  the  constitu- 
tion, is  such  as  would  affect  injiirptusly  the  piiblio 
interest.  Tbe  mere  absence  within  a  few  hour*s 
run  of  the  capltol  would  not  by  any  possibility  af- 
fect tbe  public  interest. 

On  the  other  band  tbe  California  court  in  People 
V.  Wells,  2  Cal.  224.  seems  to  be  of  the  opinion  thai 
under  tbe  languaire  of  the  Oalifornia  constitution 
tbe  lieiiten  mt  irovernor  would  he  authorized  to  ex- 
ercise the  duties  of  the  irovernor  in  case  of  the  lat* 
ter*8  temporary  disability.  fl.  P.  F. 


See  also  34  L.  R.  A.  46;  35  L.  R.  A.  233;  36  L.  R.  A.  127. 
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governor  is  vested  with   when  personally 
present ;  but  when  the  president  of  the  senate 
shall  exercise  the  office  of  governor,  he  shall 
Bot  hold  his  office  In  the  senate. "    Const,  art. 
49.     From  1784  to  1792  the  governor   (then 
styled  the  **  President  of  the  State  of  New 
Hampshire*)   was  president  of  the  senate. 
Instead  of  his  present  power  of  vetoing  or 
approving  bills  passed  by  the  senate  and 
house,  he  had  **a  vote  equal  with  any  other 
member"  of  the  senate,  and  also  ''a  casting 
▼ote  in  case  of  a  tie,"  and  when  his  office 
was  vacant  all  his  powers  were  exercised  by 
*  the  senior  senator. "    When  the  constitution 
took  effect,  and  the  legislature  met  for  the 
inauguration  of  the  new  government,  June 
9,  1784,  Meshech  Weare,  the  governor  elect, 
was  unable  to  be  present.     In  brief  periods 
of  his  illness  and  absence,  in  June,  1784^ 
and  February,   1785,   his  duties  were  per- 
formed by  Woodbury  Langdon,  senior  sena- 
tor, actine  as  governor  pro  tern.     On  both 
occasions  Langdon  presided  in  the  senate,  by 
virtue  of  his  provisional  tenure  of  the  gov- 
ernor's office ;  and  on  the  8th  of  June,  1784, 
as  governor,  he  sat  with  the  council,  and 
exercised  tbe  governor's  power  (with  the  re- 
quired advice  and  consent  of  the  council)  of 
signing  warrants  for  the  payment  of  money 
out  of  the  state  treasury.    The  authority  of 
this  precedent  has  not  been  shaken,  and  it 
does  not  appear  that  the  soundness  of  the 
contemporaneous  construction  has  ever  been 
doubtea.    ** '  Where  a  word  havi ng  a  technical 
as  well  as  a  popular  meaning  is  used  in  the 
constitution,  tbe  courts  will  accord  to  it  its 
popular  signification,  unless  the  very  nature 
of  the  subject  indicates,  or  the  text  suggests, 
that  it  is  used  in  its  technical  sense. '     WeiU 
v.  Kenfleld,  54  Cal.  Ill ;  Sprctgue  v.  Norway^ 
81  Cal.  178.     Words  used  in  a  constitution 
should  be  construed  in  the  sense  in  which 
they  were  employed.    They  'must  be  taken 
in  the  ordinary  and  common  acceptation,  be- 
cause they  are  presumed  to  have  been  so  un- 
derstood by  the  framers,  and  by  the  people 
who  adopted  it.     .     .     .    It    .     .    .    owes 
its  whole  force  and  authority  to  its  ratifica- 
tion by  the  people,  and  they  judged  of  it  by 
the  meaning  apparent  on  its  lace,  according 
to  the  general  use  of  the  words  employed, 
where  they  do  not  appear  to  have  been  used 
in  a  legal  or  technical  sense.*     MarUy  v. 
State,  7  Md.  185."    Miller  v.  Dunn,  72  Cal. 
462,  465.     "The  terms  'jury*  and  'trial  by 
jury'    are,   and   for  ages  have  been,   well 
known  in  the  language  of  the  law.     They 
were  used  at  the  adoption  of  the  constitution, 
and  always,  it  is  believed,  before  that  time, 
and  almost  always  since,  in  a  single  sense. 
.     .     .    At  that  date    ...    no  such  thing 
as  a  jury  of  less  than  twelve  men,  or  a  jury 
deciding  by  less  than  twelve  voices,  had  ever 
been  known,  or  ever  been  the  subject  of  dis- 
cussion, in  any  country  of  the  common  law. " 
Opinion  of  the  Justices,  41  N.    H.    551,  552. 
A  similar  narrowness  of  meaning  has  not  been 
attached  to  ''vacant  by  reason  of  his  death, 
absence  from  the  state,  or  otherwise. "    And, 
if  the  public  service  could  be  thrown  into 
disorder  by  a  rule  of  construction  with  which 
the  people   who  adopted   the   constitution 
were  not  familiar,  the  law  would  not  apply 
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a  rule  which  they  did  not  apply,  but  .vould 
carry  into  effect  the  understanaing  and  in- 
tent of  the  voters  who  enacted  article  49  for 
cases  of  necessity,  and  used  "otherwise*  in 
its  comprehensive  and  usual  sense.    In  the 
connection  in  which  the  word  here  occurs, 
"otherwise"  includes  the  governor's  physical 
disability,  as  equivalent,  for  the  provisional 
purpose  of  this  article,  to  his  deatJi  or  ab- 
sence from  the  state.     "The  object  of  con- 
struction, as  applied  to  a  written  constitu- 
tion, is  to  give  effect  to  the  intent  of  the 
people  in  adopting  it.     .    .    .     We  must 
presume  that  words  have  been  employed  in 
their  natural  and  ordinary  meaning.     As 
Marshall,  Oh,  J,,  says,  the  framers  of  the 
constitution,  and  the  people  who  adopted  it, 
'  must  be  understood  to  have  employed  words 
in  their  natural  sense,  and  to  have  intended 
wliat  they  have  said. '     Gibbons  v.  Offden^  22 
U.  8.  9  Wheat.   1,   188,   6  L.  ed.    28,   08. 
This  is  but  saving  that  no  forced  or  unnat- 
ural construction  IS  to  be  put  upon  their  lan- 
guage ;  and  it  seems  so  obvious  a  truism  that 
one  expects  to  see  it  universally  accepted 
without  question ;  but  the  attempt  is  made 
so  often,  by  interested  subtlety  ana  ingenious 
refinement,  to  induce  the  courts  to  force  from 
these  instruments  a  meaning  their  framers 
never  held,  that  it  frequently  becomes  nec- 
essary to  redeclare  this  fundamental  maxim. 
Narrow  and  technical  reasoning  is  misplaced 
when  it  is  brought  to  bear  upon  an  instro- 
ment  framed  by  the  people  themselves,  for 
themselves,   and  designed  as  a  chart  upon 
which  every  man,  learned  or  unlearned,  may 
be  able  to  trace  the  leading  principles  of 
government.    .     .     .     The  real  question  is 
what  the  people  meant,  and  not  how  mean- 
ingless their  words  can  be  made  bj  the  ap- 
plication of  arbitrary  rules."    When  there  is 
doubt,  evidence  may  be  found  in  the  prima- 
ry and  leading  "object  to  be  accomplished, 
or  the  mischief  designed  to  be  remedied  or 
guarded  against,  by  the  clause  in  which  the 
ambiguity  is  met  with.    '  When  we  once  know 
the  reason  which  alone  determined  the  will 
of  the  lawmakers,  we  ought  to*  interpret  and 
apply  the  words  used  in  a  manner  suitable 
and  consonant  to  that  reason,  and  as  will  be 
best   calculated   to  effectuate  the  intent.' 
Smith,  Stat.  &  Const.  Constr.  684.     .    .     . 
We  have  not  thought  it  important  to  quote 
and  to  dwell  upon  those  arbitrarj  rules  to 
which  so  much  attention  is  sometimes  given, 
and  which  savor  rather  of  the  closet  than  of 
practical  life.     .     .    .    They  are  more  often 
resorted  to  as  aids  in  ingenious  attempts  to 
make  the  constitution  seem  to  say  what  it 
does  not,  than  with  a  view  to  make  that  in- 
strument express  its  real  intent.    All  external 
aids,  and  especially  all  arbitrary  rules,  ap- 
plied to  instruments  of  this  popular  char- 
acter, are  of  very  uncertain  value ;  and  we 
do  not  regard  it  as  out  of  place  to  repeat 
.     .     .     that  they  are  to  be  made  use  of  with 
hesitation,  and  only  with  much  circumspec 
tion."    Cooley,  Const.  Lim.  69,  78,  75,  80. 
101. 

The  primary  and  leading  object  of  article 
49  is  evidence  tending  to  snow  that  the  con- 
struction adopted  in  tne  first  year  of  the  con- 
stitution is  correct.    The  mischief  designed 
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to  be  preTented  was  the  suspension  of  exec- 
atiye  gorernmeDt  by  the  governor's  death, 
absence  from  the  state,  or  disability.  9 
Cong.  Rec.  pt.  1,  46th  Conir.  1st  Sess.  pp. 
184-189.  278-285.  287-298.  812-325,  841-355 ; 
Opinion  of  the  Court,  60  N.  H.  585.  The 
prescribed  remedy  is  the  duty  of  a  substitute 
to  act  in  cases  of  necessity.  The  services  of 
a  substitute  may  be  necessary  when  the  gov- 
ernor's absence  or  disability  is  temporary  as 
well  as  when  it  is  permanent.  When  there 
is  an  office  to  which  no  one  has  a  title,  and 
which  is  in  fact  held  by  no  one,  there  is  a 
yacancy.  Johmton  v.  IViUon,  2  N.  H.  202, 
903,  9  Am.  Dec.  50;  Mechem,  Pub.  Off. 
$  127.  But,  in  article  49,  "*  vacant,  by  rea- 
son of  his  death,  absence  from  the  state,  or 
otherwise,  **  has  a  broader  signification  if  due 
weight  is  given  to  the  evidential  force  of  the 
primary  and  leading  purpose  that  the  exec- 
ntive  work  shall  go  on  without  interruption. 
An  intermittent  vacancy,  such  as  occurred 
in  the  time  of  Governor  Weare,  may  occur 
again;  and  the  evils  of  an  interregnum, 
which  article  49  was  intended  to  prevent, 
sre  not  to  be  introduced  by  technical  reason- 
ing or  arbitrary  rules.  ''If,  from  the  im- 
perfection of  human  language,  there  ^ould 
be  serious  doubts  respecting  the  extent  of  any 

f^iven  power,  .  .  .  the  objects  for  whida 
t  was  given  .  .  .  should  have  great  in- 
fluence in  the  construction."  O&bona  ▼. 
Ogden,  supra.  The  general  object  of  article 
49  forbids  a  construction  that  would  some- 
times cripple  the  government,  and  render  it 
powerless  in  a  department  in  which  the  pub- 
lic safety  requires  constant  readiness  for  ac- 
tion. 

It  is  proved  bv  medical  testimony  that  the 
governor  is  still  in  the  physical  condition 
stated  in  his  letter  to  the  attorney-general, 
and  that  his  disability  may  be  reasonably  ex- 
pected to  last  a  few  weeks,  and  perhaps  a 
few  months.  It  is  proved  by  the  testimony 
of  the  secretary  of  state  and  the  state  treasurer 
that  there  is  executive  business  demanding 
immediate  attention,  and  that  the  governor's 
duties  should  no  longer  remain  unperformed. 
The  case  being  one  of  necessity,  article  49 
directs  the  president  of  the  senate  to  exercise 
executive  powers  until  the  governor  resumes 
them.  The  defendant  being  reluctant  to  act 
without  an  adjudication  or  some  conclusive 
evidence  of  an  emergency  contemplated  by 
that  article,  the  governor  requested  the  at- 
torney-general to  take  the  steps  needed  for 
the  protection  of  public  interests.  There 
might  be  a  case  in  which  the  attorney-gen- 
eral would  intervene  without  such  request. 
While  a  determination  of  the  question  of 
vacancy  on  a  petition  of  this  kind  is  not 
legally  requisite  to  call  the  president  of  the 
senate  to  the  executive  chair,  it  may  be  a 
convenient  mode  of  avoiding  embarrassment 
that  might  sometimes  arise  from  doubt  and 
controversy  in  regard  to  his  authority,  and 
the  validity  of  his  acts.  The  existence  of  an 
executive  vacancy  is  a  question  of  law  and 
fact  within  the  judicial  Jurisdiction.  If  the 
defendant  exercised  executive  power  without 
a  previous  Judgment  on  that  question,  the 
legality  of  his  acts  could  be  contested  and 
determined  in  subsequent  litigation,  and  the 
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Judicial  character  of  the  question  does  fot 
depend  upon  the  time  when  it  is  brought 
into  court.  With  adequate  legal  process,  the 
consideration  and  decision  of  such  a  question 
may  be  prospective  as  well  as  retrospective. 
Mandamus  ^  is  a  writ,  in  England,  issuing 
out  of  the  king's  bencli,  in  the  name  of  the 
king,  and  is  called  a  'prerogative  writ, '  but 
considered  a  writ  of  ri^ht,  and  is  directed  to 
some  person,  corporation,  or  inferior  court, 
requiring  them  to  do  some  particular  thin^, 
therein  specified,  which  appertains  to  their 
office  or  duty,  and  which  is  supposed  to  be 
consonant  to  right  and  Justice,  and  where 
there  is  no  other  adequate,  specific  remedy. 
.  .  .  The  theory  of  the  British  govern- 
ment and  of  the  common  law  is  that  the  writ 
of  mandamus  is  a  prerogative  writ,  and  is 
sometimes  called  'one  of  the  flowers  of  the 
crown, '  and  is  therefore  confided  only  to  the 
king's  bench,  where  the  king,  at  one  period 
of  the  judicial  history  of  that  country,  is 
said  to  nave  sat  in  person,  and  is  presumed 
still  to  sit.  And  the  power  to  issue  this 
writ  is  given  to  the  king's  bench  only,  as 
having  uie  general  supervising  power  over 
all  inferior  jurisdictions  and  d&cers,  and  is 
coextensive  with  Judicial  sovereignty.  And 
the  same  theory  prevails  in  our  state  govern- 
ments where  the  common  law  is  adopted. 
.  .  .  The  power  of  issuing  this  writ  is 
generally  confided  to  the  highest  court  of 
original  jurisdiction."  Kendall  v.  United. 
StaUs,  87  U.  8.  12  Pet.  524,  614,  620,  621,  9 
L.  ed.  1181,  1216,  1218.  "By  the  principles 
of  the  common  law,  ...  no  court  had 
a  right  to  issue  the  preronrative  writ  of  man- 
damus unless  it  was  a  court  in  which  the 
Judicial  sovereignty  was  supposed  to  reside, 
and  which  exercised  a  general  superintend- 
ence over  the  inferior  tnbunals  and  persons 
throughout  the  nation  or  state.  In  ifngland 
this  imt  can  be  issued  by  the  king's  bench 
only.  .  .  .  The  peculiar  character  and 
constitution  of  that  court,  from  which  it  de- 
rives this  hiffh  power,  are  so  well  known  and 
familiar  to  every  lawyer  that  it  ia  scarcely 
necessary  to  cite  authorities  on  the  subiect. 
Its  peculiar  powers  are  clearly  stated  in  *S 
Bl.  Com.  42.  .  .  .  Mr.  Justice  Buller 
.  .  .  also  places  the  right  to  issue  this 
writ  upon  the  peculiar  and  high  powers  of 
the  court  of  king's  bench.  .  .  .  In  all 
of  the  authorities  it  is  uniformly  called  'a 
prerogative  writ,'  in  order  to  distinguish  it 
from  the  ordinary  process  which  belongs  to 
courts  of  Justice ;  and  it  was  not  originally 
considered  as  a  judicial  proceeding,  but  was 
exercised  as  a  prerogative  power.  In  the  case 
of  AwdUy  v.  Jojiy  Poph.  176,  Doddridge,  J., 
said:  'This  court  hath  power,  not  onl^  in 
judicial  things,  but  also  in  some  things 
whidi  are  extrajudicial.  The  maior  and 
comminalty  of  Coventry  displaced  one  of 
the  aldermen,  and  he  was  restored ;  and  this 
thing  is  peculiar  to  this  court,  and  is  one  of 
the  lowers  of  it.'  These  peculiar  powers 
were  possessed  by  the  court  of  king's  bench 
because  the  king  originally  sat  there  in  per- 
son. .  .  .  Acooiding  to  the  theory  of  the 
English  constitution,  the  king  is  the  fountain 
of  Justice ;  and  where  the  laws  did  not  affonl 
a  remedy,  and  enable  the  individual  to  ob- 
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tain  his  right  by  the  regular  forms  of  Judi- 
cial proceedings,  the  prerogative  powers  of 
the  sovereign  were  brought  in  aid  of  the  or* 
dinary  Judicial  powers  of  the  court,  and  the 
mandamus  was  issued  in  his  name  to  enforce 
the  execution  of  the  law.  And,  although  the 
king  has  long  since  ceased  to  sit  there  in  per- 
son, yet  the  sovereign  is  still  there  in  con- 
struction of  law,  so  far  as  to  enable  tlie  court 
to  exercise  its  prerogative  powers  in  his 
name ;  and  hence  its  powers  to  issue  the  writ 
of  mandamus,  the  nature  of  which  Jvgttee 
Doddridge  so  forcibly  describes  by  calling 
it  extrajudicial,  and  one  of  the  flowers  of  tbe 
king*s  beach.  .  .  .  By  the  principles  of 
the  common  law,  this  power  would  not  be 
incident  to  any  court  which  did  not  possess 
the  general  superintending  power  of  tbe  court 
of  king's  bench,  in  which  the  sovereignty 
might,  by  construction  of  law,  be  supposed 
to  sit,  and  to  exert  tliere  its  prerogative  pow- 
ers in  aid  of  the  court,  in  order  tliat  a  riffht 
might  not  be  without  a  remedy.  **  Taney,  Ch. 
«/.,  in  K&ndaUY,  United  StcOes,  87  U.  8.  13 
Pet.  524,  629,  680,  9  L.  ed.  1181,  1222,  1228. 
In  the  case  mentioned  by  Doddridge,  of  an 
alderman  wrongfully  di8i>1aced,  if  the  board 
was  not  Judge  of  the  election  of  its  members, 
and  no  other  tribunal  was  specially  provided, 
the  offlcial  title  of  the  displaced  member,  like 
his  title  to  land  or  chattels,  was  determin- 
able in  a  court  of  general  common-law  juris- 
diction, and  could  not  be  classed  with  extra- 
judicial questions  without  disregarding  the 
nature  of  the  subject,  and  the  precedents  of 
quo  warranto.  "A  writ  of  quo  warranto  is 
in  the  nature  of  a  writ  of  right,  .  .  . 
against  him  who  claims  or  usurps  any  office, 
.  .  .  to  inquire  by  what  authority  he  sup- 
ports his  claim,  in  onler  to  determine  the 
right."  8  Bl.  Com.  262.  **As  the  election 
officers  perform,  for  the  most  part,  ministerial 
functions  only,  their  returns,  and  the  certifi- 
cates of  election  which  are  issued  upon  them, 
are  not  conclusive,  .  .  .  but  the  final  de- 
cision must  rest  with  the  courts.  This  is  the 
general  rule,  and  the  exceptions  are  of  those 
cases  where  the  law  under  which  the  can- 
vass is  made  declares  the  decision  conclu- 
sive, or  where  a  special  statutory  board  is 
established  with  powers  of  final  decision." 
Cooley,  Const.  Lim.  785;  Mechem,  Pub.  Off. 
gji  218,  480;  Shortt,  Extr.  Legal  Rem.  chap. 
8:  Hiffh.  Extr.  Rem.  S  684;  Robertson  v. 
BtaU,  109  Ind.  79,  99.  The  forty-second  ar- 
ticle of  tbe  constitution  provides  that  the  re- 
turns of  votes  for  governor  shall  be  canvassed 
bv  the  senate  and  house  of  representatives. 
The  canvass  is  not  conclusive,  the  power  of 
final  decision  is  not  conferred  upon  a  special 
statutory  or  constitutional  board,  and  the 
controversy  on  matters  of  law  and  fact  In- 
Tolved  in  disputed  claims  to  the  office  is  not 
an  exception  to  the  rule  that  Judicial  ques- 
tions are  settled  bv  judicial  decisions.  A 
contested  election  of  the  diief  executive  msff- 
istrate  is  not  selected  and  set  apart  as  the 
only  election  case  to  be  left  undecided.  *  A 
mandamus,  in  modem  practice,  is  nothing 
more  than  an  action  at  law  between  the  par- 
ties, and  is  not  now  regarded  as  a  prerogntive 
wiit.  It  undoiibtf'dly  came  into  use  by  vir- 
tue of  the  prerogative  power  of  the  Sngli^ 
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crown.  .  .  .  But  the  right  to  the  wrl^ 
and  the  power  to  issue  it,  has  ceased  to  de- 
pend upon  any  prerogative  power,  and  it  is 
now  regarded  as  an  ordinary  process  in  cases 
to  which  it  is  applicable."  Kentucky  y. 
Denniwn,  65  U.  8.  24  How.  66,  97.  16  L. 
ed.  717,  725;  Oilman  v.  BaueU,  83  Conn. 
298,  805.  Upon  the  American  theory  of  gov* 
ernment,  the  state  being  sovereign, — the  peo- 
ple being  the  state,  and  all  magistrates  and 
public  officers  being  "their  substitutes  and 
agents"  (Bill  of  Rights,  arts.  7,  8).— a  man- 
damus properly  Issued  by  such  agents  in  tiie 
name  (Const,  art.  87)  and  by  the  authority 
of  tbe  principal  is  not  inferior  to  a  preroga- 
tive writ  issued  in  the  name  of  the  king  by 
tbe  king's  bench,  when  the  king  sat  there 
in  person ;  and  other  legal  process,  properly 
issued  by  the  same  agents,  and  enforceable 
by  the  power  of  the  same  principal.  Is  not 
less  effective,  in  the  business  assigned  to  it, 
than  a  mandamus.  All  writs  lawfully  is- 
sued in  the  UHme  of  the  state,  and  by  Its  au- 
thority, are  the  state's  commands,  requiring 
something  to  be  done  by  a  sheriff  or  other 
official  or  unofficial  person,  and  a  division 
of  such  orders  into  superior  and  inferior 
classes  may  be  misleading.  As  our  common 
law  furnishes  all  writs  necessary  for  the  fur- 
therance of  justice  and  the  due  administra- 
tion of  the  laws,  there  can  be  no  legal  ri^ht 
without  a  remedy,  and  there  is  no  occasion 
in  this  case  to  consider  peculiar  powers  of 
the  kind's  bench  (continuously  vested  in  this 
court  since  1699),  or  to  distinguish  l>etw('en 
ordinary  and  extraordinary  process,  or  be- 
tween prerogative  and  other  powers.  R^ody 
V.  Watmn,  64  N.  H.  102,  169-171.  178,  179. 
The  statement  that  a  mandamus  can  be 
granted,  or  a  bill  in  equity  can  be  main- 
tained, when  there  is  no  oiher  adequate  rem- 
edy, ma^  be  understood  in  a  sense  at  vari- 
ance with  New  UampRhire  law.  There 
would  be  adequate  remedies  if  a  mandamus 
were  unknown  in  England,  and  chancery 
had  not  been  invented  as  a  separate  juri^ilic- 
tion.  ** Mandamus,"  ^trespass,"  and  other 
names  of  ancient  forms  of  action,  are  used 
here  as  references  to  the  character  of  rights 
asserted,  wrongs  complained  of,  or  remedies 
sought,  in  particular  cases,  but  with  no  ^i^o- 
ognition  of  forms  of  action  as  tests  or  limita- 
tions of  rights  or  remedies.  When,  as  in 
this  petition,  with  due  precision  and  brevity, 
a  plaintiff  asserts  a  legal  right,  and  an  in- 
fringement of  it,  and  asks  appropriate  reliff, 
his  case  is  decided  on  the  facts  proved,  with- 
out a  waste  of  time  in  the  considenition  of 
a  form  of  action.  Qage  v.  Qage^  66  N.  H. 
282,  288,  289,  298,  296.  In  a  ceruin  aense^ 
the  only  form  of  action  is  a  party's  applii-a- 
tion  for  a  judgment,  and  his  averment  of  a 
ground  on  which  he  is  entitled  to  it.  In  an- 
other sense,  there  is  no  form  of  act  ion.  W  hf  n 
used  in  the  technical  sense  that  formerly 
prevailed,  such  terms  as  ** assumpsit,"  "^ct-r- 
tiorari,"  and  ''mandamus"  present  an  olisolcte 
doctrine  of  procedure,  and  an  inactruntte  vii  w 
of  our  rem^ial  law.  An  exercise  of  Ju'lg- 
ment  on  a  question  of  fact  Is  frequent  ly  cal  It-d 
"discretion"  {Bundy  v.  Uy<ls,  50  N.  H.  12<i; 
Darling  v.  WMtmorelfind,  52  N.  II.  408,  ll 
Am.  Rep.  66;  Eekatein  t.   Jhwning,  64  N. 
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H.  259) :  tnd  that  qnettion  often  is  the  jus- 
iloc,  wiadom,  or  expediency  of  some  course 
to  be  taken  on  an  executive.  Judicial,  or  leu- 
Islative  subject,  on  wliicb  there  may  be  do 
•ppc'al  or  power  of  revision.  Ex  parte  Morse, 
18  Piclc.  448,  446;  Boody  ▼.    Watwn,  64  N. 
H.  162,  186.    Tlie  common  council  oif  a  city 
may  be  compelled  by  mandamus  to  call*  a 
"ward  meeting  for  the  election  of  an  alder- 
man.    In  Peojiie  ▼.  BroiMyn,  77  N.  Y.  608, 
511,  512,  88  Am.  Rep.  659,  it  was  held  that 
the  court  was  ** justified  Id  fixing  the  time 
for  the  election.     The  defendant,  by  its  re- 
turn, denied  that  there  was  a  vacancy  to  be 
filled,  and,  although  notified  bv  the  mayor 
of  the  necessity  for  an  election,  instituted  no 
proceedings  in  regard  to  it.     An  order  to 
proceed  would  have  been  nugatory,  unless 
accompanied  by  special  direction  as  to  the 
time  of  the  election.     It  is  insisted,  how- 
ever, that  this  was  within  the  discretion  of 
the  common  council :  and  so  it  was,  but  the 
discretion  was  to  be  exercised,  and  not  with- 
held.    It  was  also  to  be  BO  exercised  that  the 
order  and  election  should  be  complete  with- 
in the  time  provided.     .     .     .     And  as  it 
was  obvious  from  the  return  that  the  discre- 
tion vested  was  to  be  abused,  or  so  exercised 
as  to  work  injustice,  it  was  a  matter  to  be 
considered  by  the  court."    '*lf  the  law  re- 
quins  a  certain  thing  to  be  done,  we  mav 
onler  it  to  be  done  by  the  party  upon  whoc 
the  oblii^Htion  of  doing  it  is  imposed.     If  he 
is  to  act  according  to  his  discretion,  and  he 
will  not  act,  or  even  consider  the  matter,  we 
may  compel  him  to  put  himself  in  motion  to 
do  the  thing  but  we  cannot  control  his  dis- 
cretion. ^    best,  c7. ,  in  King  v.  YifrhJiire  N, 
R,  Jvetieee,  2  Barn.  &  C.  286,  291.     ''Man- 
damus   .     .     .    extends  to  all  cases  of  neg- 
lect to  perform  a  legal  duty,  where  there  is 
DO  other  adcuuate  remedy.     It  applies  to  Ju- 
dicial as  well  as  ministerial  acts.     If  the 
duty  be  judicial,  the  mandate  will  be  to  the 
oflnccrs  to  exercise  their  otticial  discretion  or 
Judgment  without  any  direction  as  to  the 
manner  in  which  it  shall  be  done.     If  it  be 
ministerial,  then  the  mandamus  will  direct 
the  specific  act  to  be  performed.     .     .     . 
Were  application  made  to  county  commis- 
sioners to  estimate  <lamages  caused  by  tlie 
lading  out  of  a  railroad,  turnpike,  or  com- 
mon Tiighwav,   the  duty  required  of  them 
would  be  a  judicial  duty.     If  they  refused 
or  neglected  to  perform  it,  this  court  would 
issue  a  mnndanius  commanding  them  to  do 
it;  that  is,  to  exercise  their  judgment  upon 
the  matter.**     Carpenter  v.  Covviy  Cumre,  of 
Brutal  County,  21  Pick.  258.  259. 

In  this  case  the  inquirv  is  not  whether  the 
defendant  ran  be  compelled  by  mandnnius  to 
exercise  the  governor's  powers  in  a  narticu- 
lar  manner  (approve  and  sign  a  bill  passed 
by  the  senate  and  house,  concur  with  the 
council  in  the  appointment  of  a  justice  of 
the  peace  and  the  pard(m  of  a  convict,  or 
perform  a  ministerial  act  requiring  no  exer- 
cise of  judgment),  or  whether  the  independ- 
ence of  each  branch  of  the  governnuMii  shull 
be  maintained  in  nialters  of  Taw  or  fact  which 
it  is  exclusively  authorised  to  dei ermine 
(KiNff  V.  Ftnfley,  2  Barn.  &  G.  584.  5U6,  508 ; 
Decatur  v.  Paulding,  89  U.  S.  14  Pet  497, 
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515-517,  10  L.  ed.   559,  568,  569 ;  Kentucky 
V.   Dennieon,  65  U.  8.  24  How.  66.  106,  16 
L.  ed.  717,  729 ;  Ow  ▼.  United  States,  76  U. 
S.  9  Wall.  298,  812.  19  L.  ed.  576,  583;  Got- 
ten ▼.    BUie,   52  N.   C.   545,    550;    Cooley, 
Const  Lim.  186),  but  whether  there  is  a  va- 
cancy, during  which  it  is  the  defendant's 
right  and  duty  to  act,  under  article  49,  and 
whether  the  state  shall  have  the  executive 
service  to  which  it  is  entitled.    Between  the 
governor's  and  the  defendant's  right  to  ^ex- 
ercise all  the  powers'*  of  the  governor's  oflSce, 
there  is  no  difference  that  excludes  this  case 
from  the  jurisdiction  in  which  the  title  of 
theofl9ce  could  be  determined,  if  it  were  dis- 
puted.   The  duty  of  iurors  may  be  made  as 
imperative  as  that  of  conscripts   (Boirlee  v. 
Landnjf,  59  N.  H.  191) ;  and  the  state's  right 
to  the  executive  service  of  the  president  of 
the  senate,  under  article  49,  Is  no  less  en- 
forceable than  its  right  to  the  judicial  ser- 
vice of  a  juror.    There  is  no  express  or  im- 
plied exemption  of  the  executive  substitute 
from  the  compulsion  of  legal  process.    ^The 
court  will  not  interfere  by  mandamus  with 
the  executive  officers  of  the  government  in 
the  exercise  of  their  ordinary  official  duties. 
.  •  .     .    the  court  having  no  appellate  power 
for  that  purpose,  but  when  they  refuse  to  act 
in  a  case  at  all    ...     a  mandamus  may 
be  issued  to  compel  them."     United  States  v. 
Black,  128  U.  S.  40,  48,  82  L.  ed.  854,  857; 
United  States  y.  Baum,  185  U.  8.  200,  204, 
84  L.  ed.  105,  106.     The  law  generally  au- 
thorizes coercion  when  a  public  officer  refuses 
te  act  in  a  particular  case  in  which  it  is  his 
duty   to   act     Smith  (N.    H.)  482;  Butler 
Y.  Befecimen  qf  PMam,  19  N.  H.  558;  BaOou 
▼.  Smith,  29  N.  H.  580;  School- Dist.  v.  Carr, 
68  N.  U.  201 ;  School- Bistria  No.  S  in  Oreen- 
field  ▼.    Greenfield,  64  N.    H.   84 ;  Boody  ▼. 
Watwn,  64  N.  H.  162.     His  refusal  to  act  in 
all  cases  is  not  an  exception  to  the  rule  ap- 
plicable to  his  refusal  in  a  single  case. 

If  the  defendant  were  exempt  from  man- 
damus, there  would  be  another  question. 
**That  a  man  who  has  a  Judgment  for  pos- 
scfision  may  enter  without  a  writ  [of  posBes- 
sion]  is  common  learning.  .  And 

why  should  the  commonwealth,  which  can- 
not be  dis'teised, — the  whole  people, — require 
the  aid  of  an  officer  to  give  them  actual  |K)s- 
session,  when  it  is  not  necessary  in  the  case 
of  an  individual?  The  highest  evidence  of 
title  that  can  exist  is  the  solemn  Judgment 
of  a  court.  When,  then,  this  jtidsment  says 
that  the  demande<i  premises,  which  were  we 
property  of  A.,  have  been  forfeited  by  him, 
and  have  escheated,  inured,  and  accrued  to 
the  government,  if  this  be  not  evidence  that 
his  title  was  transferred  to  the  government, 
we  must  abandon  the  idea  of  the  alisolute 
verity  of  judgments.  .  .  .  The  iKsuing 
of  a  writ  of  posKcstdon  on  such  a  judgment 
was  .  .  .  not  necessary  to  complete  the 
absolute  title  of  the  government."  McNeil 
V.  BHght,  4  Mass.  282.  800-802.  -The  ser- 
vice  of  an  hnbere  facias  is  not  necessary  to  per- 
fect or  complete  the  title  evidenced  by  the 
judgment.  It  is  a  convenient  process  to  en- 
able a  party  having  a  judgment  in  a  real  ac- 
tion to  avail  himself  of  the  power  of  the  law 
to  obtain  a  lawful  and  peaceable  entry  and 
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possession  under  his  judgment  title.  It 
adds  nothing  to  the  strength  of  such  title. " 
Oreighton  v.  Pt^octor,  12  Cush.  433,  487 ;  Far- 
weU  ▼.  Rogers^  99  Mass.  38,  35.  A  decree 
that  a  deed  **i8  hereby  reformed,  **  and  ** shall 
take  and  have  effect,  for  all  purposes,  as  if 
it  had  been  originally  made  as  now  re- 
formed," corrects  the  erroneous  eyidence  of 
title  without  a  writ  of  possession  or  an  ad- 
ditional conveyance.  WinnipUaeogee  Lake 
Cotton  A  Woolen  JiSfg.  Co.  v.  FerUy,  46  N. 
H.  88,  109 ;  Boody  y.  WaUon^  64  N.  H.  162, 
182.  In  the  construction  of  wills  and  trusts, 
and  the  location  of  boundaries,  private  ways, 
dams,  and  public  waterways,  declarative 
judgments  may  be  complete  remedies,  set- 
tling controversies  and  removing  doubts 
without  the  aid  of  the  sheriff.  Pom.  Eq. 
Jur.  §  171 ;  Vfluidw  v.  Pffny,  18  N.  H.  307 ; 
Goodhue  v.  Clark,  87  N.  H.  525,  631 ;  Peti- 
tion of  Baptist  Church  and  Soc,  in  London- 
derry, 61  N.  H.  424 ;  Met/todist  Epiwopal  8oc, 
v.  Harriman,  64  N.  H.  444 ;  Kimball  v.  I^or- 
ton,  59  N.  H.  1,  47  Am.  Rep.  171 ;  Marey  v. 
Amazeen,  61  N.  H.  181.  60  Am.  Rep.  820 ; 
Gardner  v.  Webster,  64  N.  H.  620,  522,  523 ; 
Concord  Mfy.  Co,  v.  Bobertaon,  66  N.  H.  1, 
19,  20.  tVhat  trees  a  tenant  for  life  ean 
cut  without  committing  waste  may  be  ju- 
dicially determined  before  they  are  cut 
as  well  as  afterwards.  Bennett  v.  DanviUe, 
56  N.  H.  216.  A  judgment  establishing  his 
right  to  cut  all  trees  of  a  certain  description. 


or  all  on  a  certain  lot,  would  not  be  carried 
into  effect  by  legal  process.  A  common- law 
award  is  a  judgment,  and  by  such  judgment 
a  title  or  right  may  be  determined  without 
subsequent  process  of  enforcement.  3Vtt«f- 
dale  V.  Straw,  58  N.  H.  207,  213.  A  real  ac- 
tion lies  for  a  remainder  in  fee  expectant 
upon  a  life  estate.  Although  the  tenant  for 
life  cannot  be  ousted,  and  a  judgment  against 
a  claimant  of  the  remainder  cannot  be  en- 
forced by  any  process  that  will  ^ive  the 
plaintiff  the  occupation,  use,  or  income  of 
the  land  during  the  life  of  the  tenant,  jus- 
tice may  require  adjudication  of  the  disputed 
title  of  the  remainder.  Walker  v.  Walker, 
63  N.  H.  821,  328,  824,  827,  66  Am.  Rep. 
514. 

If  a  judgment  for  the  state  in  this  case 
could  not  be  carried  into  execution  by  a  writ 
of  mandamus,  the  plaintiff  might  contend 
that  the  suit  should  not  be  dismissed  for  want 
of  jurisdiction.  An  amendment  of  the  peti- 
tion could  raise  the  question  whether  the 
best  procedure  would  enable  the  state  to  ob- 
tain a  judgment  establishing  the  fact  of  an 
executive  vacancy,  and  the  public  right  to 
the  defendant's  service  as  a  substitute.  A 
decision  of  this  question  might  be  as  im- 
portant as  the  establishment  of  a  private  right 
by  a  declarative  judf[:ment. 

Judgment  for  the  plaintiff » 

All  concurred. 
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A  minor  leasing^  rooms  for  a  year  while 
attending  college  is  bound  on  the  ground 
that  the  lodging:  is  a  neceesary  only  to  pay  for  the 
time  be  coDtlnues  to  occupy  them,  and  may  ter- 
minate the  lease  at  any  time. 

(June  £9, 1894.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  for  New 
Haven  County  in  favor  of  defendant  in  an  ac- 
tion brought  to  recover  rent  alleged  to  be  due 
and  unpaid.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Talcott  H.  Russell,  for  appellant: 

Education  is  a  necessary  and  for  that  pur- 
pose the  infant  may  enter  into  fair  and  suitable 
contracts  if  necessary  for  an  entire  year. 

See  1  Roll,  729;  3  Comyn,  Dig.  502;  Pickl- 
ing V.  Gunning,  Pal.  628;  Clumple  v.  Cooper, 
18  Mees.  &  W.  252;  Squier  v.  Hydliff,  9  Mich. 
274. 

A  lease  may  of  itself  be  a  necessity. 

Wood.  Land.  &  T.  §  108,  p.  140;  Go.  Litt 


172  a;  Taylor,  Land.  &  T.  §  96,  p.  70;  Z«ed 
▼.  Griffiths,  1  Hodges,  80,  1  Scott,  458;  Peters 
Y.  Fleming,  0  Mees.  &  W.  42;  ^arth  Western 
R.  Co.  V.  MeMichael.  5  Exch.  118,  125. 

Our  law  is  laid  down  in  Riley  y.  MaUory,  83 
Conn.  206;  1  Swift,  Dig.  52. 
•.  The  rule  that  an  infant's  contracts  are  void- 
able is  one  made  for  his  protection.  Where  It 
is  necessary  for  him  to  have  power  to  make 
contracts  the  law  will  allow  him  to  make  them. 

Chappie  V.  Cooper,  supra. 

Messrs.  Watrouse  ft  Buekland  and 
Harry  6.  Day,  for  appellee: 

To  every  perfect  contract  there  must  always 
be  (1)  subject-matter;  (2)  consideration;  (3) 
meeting  of  the  minds;  (4)  parties  capable,  in 
contemplation  of  law,  to  contract. 

1  Parsons,  Cont.  8. 

But  **the  law  assumes  the  incapacity  of  an 
infant  to  contract." 

ROey  Y.  Mallory,  38  Conn.  206. 

Therefore,  where  an  infant  is  a  party,  one 
element  of  a  perfect  contract  is  missing  cmd  it 
is  an  anomaly  tb  say  that  there  is  any  con- 
tractual obligation  on  his  part.  The  contract, 
so  far  as  there  is  a  contract,  is  a  unilateral  one, 
binding  only  on  the  adult  and  Yoidable  by  the 
infant  at  any  time. 

Shipman  ▼.  Horton,  17  Conn.  481;  Mustard 


Nom.— The  above  caso  makes  an  important'dls- 
ttnctionupon  the  question  how  far  lodgings  are  a 
necessity  for  which  an  infant  may  make  aralfd 
contract. 
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As  to  the  general  question  of  what  are  neces- 
saries, see  notes  to  Kllgare  v.  Bich  (Me.)  12  L.  B.  A 
869,  and  Askey  y.  Williams  (Tex.)ft  L.  B.  A.  ITIL 


1894. 


Qrbgoby  y.  Lib. 
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▼.  Wohlford,  16  Oratt  8d0,  76  Am.  Dec.  d09; 
Thompson  y.  Bamilton,  12  Pick.  425,  28  Am. 
Dec.  619;  Cannon  y.  AUbury,  1  A.  E.  Marsh. 
70,  10  Am.  Dec.  709;  Earner  y.  JDipjOe,  81  Ohio 
8t.  72,  27  Am.  Rep.  496. 

Whateyer  enforceability  a  iTansaction  with 
an  infant  may  have  is  due  solely  to  the  opera- 
tion of  law,  and  not  to  any  act  of  the  infant, 
and  the  only  obligation  which  the  law  implies 
is  the  obligation  to  pay  the  reasonable  yalue 
of  necessaries  actually  supplied. 

Barnei  v.  Barnes,  60  Conn.  572;  Keener, 
Cases  on  Quasi  Contracts,  pp.  20,  21;  1  Par- 
cons,  Cont  *318;  Trainer  v.  TrumhtiU,  141 
Mass.  627;  Parsone  y.  Keye,  48  Tez.  657; 
Schouler,  Dom.  Rel.  *565;  Bishop,  Cont. 
§§  86,  266:  Tyler,  Infancy  &  Coverture,  §  60. 

An  infant  is  not  liable  on  his  executory 
agreement  to  take  and  pay  for  neorasaries  to 
be  supplied. 

CaUin  y.  Haddox,  49  Conn.  492;  Lawson, 
Cont.  §  186;  2  Grepnl.  Ev.  §  367;  Fletner  y. 
Diekeraon,  72  Ala.  818;  >  Parsons.  Cont  8th 
€d.  *821,  826,  note  1;  Pool  v.  Pratt.  1  D. 
Chip.  254;  Bishop,  Cont.  §^  265,  267;  Minoek 
▼.  ShoHridge,  21  Mich.  804;  Rdgerly  v.  Shaw, 
25  N.  H.  514,  57  Am.  Dec.  849;  Eure^  Co.  y. 
Edwards,  71  Ala  218,  46  Am.  Rep.  614;  Oaff- 
ney  y.  Eayden,  110  Mass.  187, 14  Am.  Rep.  580; 
1  Am.  Lead.  Cas.  Hare  &  Wallace  notes,  pp. 
109,  110. 

Even  if  assumpsit  would  lie  it  must  in  ad- 
dition be  shown  to  maintain  this  action  that 
the  room  was  a  nece^sar^. 

The  fact  that  he  obtained  and  was  occupy- 
ing a  suitable  room  elsewhere  during  this  time 
disposes  of  this  question,  for  those  things  with 
which  an  infant  is  already  supplied  are  not 
necessaries. 

Conhoy  y.  Bo%De,  59  Conn.  112;  Trainer  y. 
TrumbrM,  141  Mass.  527;  Pollock,  Cont.  *50; 
Barnes  y.  Toye,  L.  R.  18  Q.  B.  Diy.  410; 
Johnson  y.  Lines,  6  Watts  &  8.  80,  40  Am. 
Dec.  542. 

An  infant  is  liable  on  his  lease  only  while  he 
is  in  possession  and  then  only  for  a  reasonable 
price. 

Ketley's  Case,  Brownlow  &  Goldsborough's 
Rep.  120;  Blake  v.  Concannon,  4  Jr.  C.  L. 
Rep.  823;  North  Western  B,  Co.  v.  McMichael, 
5  Ezcb.  114;  Taylor,  Land.  &  T.  §  90;  1 
Keener,  Cases  on  Quasi  Contracts,  514;  Eolmes 
▼.  Elogg,  8  Taunt.  508. 

It  makes  no  difference  how  near  to  full  age 
an  infant  may  be  nor  what  is  his  actual  ca- 
pacity in  fact 

1  Parsons,  Cont.  ♦295;  Lawson,  Cont.  g  129. 

The  fact  that  an  infant  has  an  allowance  and 
Is  not  under  the  immediate  direction  and  con- 
trol of  bis  parent  does  not  confer  upon  him 
any  capacity  to  mnke  a  contract. 

1  Parsons',  Cont.  *311;  Lawson,  Cont  §  129. 

Eyidence  of  custom  is  not  admissible  to  con- 
tradict a  positive  rule  of  law. 

Barnard  v.  EeUoog,  77  U.  8.  10  Wall.  884, 
891, 19  L.  ed.  987,  989,  990. 

The  fact  that  a  contract  may  be  beneficial  to 
an  infant  does  not  make  it  binding  upon  him. 
The  privilege  of  avoidance  still  remains. 

Earner  y.  DippU,  81  Ohio  St  72,  27  Am. 
Rep.  496;  1  Parsons,  Cont.  *295«  noU  u;  1 
Am.  Lead.  Cas.  Hare  &  Wallace  notes,  pp. 
208,204. 
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Tor  ranee*  /.,  deUyered  the  opinion  of  the 
court: 

The  complaint  in  this  case  alleges  that  on 
the  1st  of  June,  1892,  the  defendant  being  a 
student  in  Yale  College,  entered  into  a  contract 
with  the  plaintiff,  by  which  he  leased  a  room 
for  the  ensuing  college  year  of  forty  weeks,  at 
an  agreed  rate  of  $10  per  week,  payable 
weekly,  and  immediately  entered  into  posses- 
sion of  said  room,  and  has  neglected  and 
refused  to  pay  the  rent  of  said  room  for 
the  ten  weeks  ending  February  7,  1898. 
The  answer,  in  substance,  is  as  follows: 
On  or  about  September  15,  1892,  the  de- 
fendant agreed  to  lease  a  room  in  the 
house  of  the  plaintiff  for  the  ensuing  college 
year  of  forty  weeks,  at  the  agreed  rate  of  $10 
per  week,  payable  weekly;  that  he  then  entered 
into  possession  of  said  room,  and  occupied  it 
until  December  20, 1892;  that  on  said  day  be 
gave  up  possession  of  said  room,  and  ceased  to 
occupy  me  same,  and  then  paid  to  the  plain- 
tiff all  he  owed  her  for  such  occupation  and 
possession  up  to  that  time;  that  immediately 
thereafter  he  engaged  at  a  reasonable  price  an- 
other suitable  room  elsewhere,  and  continued 
to  possess  and  occupy  the  same  till  the  end  of 
said  college  year;  that  during  all  of  said  period 
he  was  a  minor,  and  a  student  in  said  college; 
and  that  on  December  20,  1892,  he  refused  to 
fulfill  said  agreement  with  the  plaintiff  to  oc- 
cupy or  pay  for  said  room  for  the  remainder 
of  said  forty  weeks,  and  has  always  refused  to 
pay  for  the  time  during  which  he  did  not  pos- 
sess or  occupy  said  room.  The  reply  to  the 
answer  was  as  follows:  "Paragraph  1.  Plain- 
tiff admits  all  the  allegations  of  said  defense. 
Par.  2.  Defendant,  at  the  time  of  making  said 
contract,  was  between  nineteen  and  twenty 
years  of  age.  Par.  8.  Defendant  and  his  par- 
ents are  residents  of  the  island  of  Trinidad. 
His  father  makes  him  an  annual  allowance, 
out  of  which  he  i&  expected  to  defray  all  his 
college  expenses,  including  room  and  board, 
transacting  the  business  incidental  thereto  in 
his  own  name,  and  not  on  account  of  his 
father.  Par.  4.  It  is  the  general  custom 
among  students  and  lodi^iDg  house  keepers  to 
rent  rooms  for  the  college  year  of  forty  weeks, 
and  students  also  usually  contract  for  and  pay 
tuition  by  the  year.  Defendant,  at  the  time  of 
renting  said  rooms,  had  contracted  for  his 
tuition  during  the  college  year.  Par.  6.  The 
rent  charged  for  the  room  was  fair  and  reason- 
able, and  was  suitable  to  his  necessities  as 
a  student  and  to  his  condition  in  life.  It  was 
also  necessary  for  him  to  have  a  room  as  a 
place  of  lodging  and  study  during  his  college 
year.  Par.  d.  Defendant  could  not  haye  ob- 
tained a  room  equally  suitable  for  his  purpose, 
nor  on  such  advantageous  terms,  if  he  had  not 
contracted  for  the  year,  except  by  going  to  u 
hotel,  and  paying  tbe  usual  charges  made  by 
hotels  for  such  period  as  he  wished  to  stay. 
The  cost  of  this  would  have  been  con.siderably 
greater.  Par.  7.  Owing  to  the  customs  above 
noted,  the  plaintiff  cannot  rent  her  room  for 
the  balance  of  the  year,  and  will  be  subjected 
to  great  loss,  unless  defendant  is  compelled  to 

?ay  rent  for  the  balance  of  said  period." 
*here  was  also  filed  in  the  case  a  second  de- 
fense and  a  reply  to  the  same,  which,  in 
yiew  of  the  conclusion  reached  upon  the  first 
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defense  and  tbe  reply  thereto,  need  not  be  con- 
sidered. To  the  reply  above  set  out  the  de- 
fendant demurred  specially,  tbe  court  below 
sustained  the  demurrer,  and  Judgment  was 
rendered  for  the  defendant.  Tbe  sole  reason 
of  appeal  is  the  claimed  error  of  the  court  in 
Bust  ining  the  demurrer. 

Upon  this  appeal  the  facts  stated  in  the  an- 
swer, and  also  in  the  reply  so  far  as  the  same 
are  well  pleaded,  must  be  taken  to  be  true.  It 
thus  appears  that  the  defendant,  a  minor, 
agreed  to  hire  the  plaintiff's  room  for  forty 
weeks  at  $10  per  week,  and  that  he  entered 
into  possession  and  occupied  it  a  part  of  said 
period;  that  he  gave  up  and  quit  possession  of 
the  room,  and  refused  to  fulfill  said  agreement, 
on  the  20th  of  December,  1892,  paying  in  full 
for  all  the  lime  he  had  occupied  it;  that  he  has 
never  occupied  it  since,  but  has  been  paying 
for  and  occupying  a  suitable  room  elsewhere. 
Under  tbe  facts  stated,  it  must  be  conceded 
that  this  room,  at  the  time  the  defendant  hired 
it,  and  during  tbe  time  he  occupied  it,  came 
within  tbe  class  called  "necessaries,"  and  also 
that  to  bim  during  said  period  it  was  an  actual 
necessary,  for  lodging  comes  clearly  within 
the  class  of  necessaries;  and  the  room  in  ques- 
tion was  a  suitable  and  proper  one,  and  dur- 
ing the  period  he  occupied  it  was  his  only 
lodging  roonL  "Things  necessary  are  those 
without  which  an  individual  cannot  reasonably 
exist.  In  the  first  place,  food,  raiment,  lodg- 
ing and  the  like.  About  these  there  is  no 
doubt."  Chappie  v.  Cooper,  18  Mees.  &  W. 
252;  1  Swift,  Dig.  52.  So  long  then  as  tbe 
defendant  actually  occupied  the  room  as  his 
sole  lodging  room  it  was  clearly  a  necessary  to 
him,  for  the  use  of  which  the  law  would  com- 
pel him  to  pay;  but,  as  he  paid  the  agreed 
price  for  the  time  he  actually  occupied  it,  no 

auestion  arises  upon  that  part  of  tlie  transao- 
on  between  these  parties.  The  question  now 
is  whether  he  is  bound  to  pay  for  tbe  room 
after  December  20,  1892.  The  obligation  of 
an  infant  to  pay  for  necessaries  actually  furn- 
ished to  him  does  not  seem  to  arise  out  of  a 
contract  in  the  legal  sense  of  that  term,  but 
out  of  a  transaction  of  a  quasi  contractual  na- 
ture; for  it  may  be  imposed  on  an  infant  too 
young  to  understand  the  nature  of  a  contract 
at  all.  Dyman  v.  Cain,  48  N.  C.  111.  And 
where  an  infant  agrees  to  pay  a  stipulated 
price  for  such  necessaries,  the  party  furnish- 
ing them  recovers  not  necessarily  that  price, 
but  only  the  fair  and  reasonable  Value  of  the 
necessaries.  Earle  v.  Reed,  10  Met.  887; 
Bame$  v.  BarmeM^  50  Conn.  672;  l>ainer  v. 
TVumbuU,  141  Mass.  527;  Keener,  Ca^es  on 
Quasi    Contracts,  p.  20.    This  being  so,  no 
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binding  obligation  to  pay  for  Dereraarie* 
arise  until  tbey  have  been  supplied  to  ihe  in- 
fant; and  he  cannot  make  a  binding  executory 
agreement  to  purchase  necessaiies.  Fur  tbe 
purpose  of  this  case,  perhaps,  we  may  regard 
the  transaction  which  took  place  between  these 
parties  in  September,  1892,  either  as  an  agree- 
ment on  tbe  part  of  the  plaintiff  to  supply  tbe 
defendant  with  necessary  lodginir  for  tbe  <*ol- 
lege  year,  and  on  tbe  part  of  the  defendant  aa 
an  executory  agreement  to  pay  an  agreed  price 
for  the  same  from  week  to  week:  or  we  may 
regard  it  as  what,  on  the  whole,  it  appears  Ihe 
parties  intended  it  to  be.  a  parol  1ea!$e,  un- 
der which  possession  was  taken,  and  an  execu- 
tory agreement  on  the  part  of  the  defendant 
to  pay  rent.  If  we  regard  it  in  the  former 
light,  then  the  defense  of  infancv  is  a  gt>od  de- 
fense; for  in  that  case  the  suit  is  upon  an  ex- 
ecutory contract  to  pay  for  necessaries  which 
tbe  defendant  refused  to  take,  and  never  baa 
had,  and  which,  therefore,  he  may  avoid.  If  we 
regard  the  transaotfon  as  a  lease  under  which 
possession  was  taken,  executed  on  the  part  of 
the  plaintiff,  with  a  promise  or  a^zreement  on 
the  part  of  defendant  to  pay  rent  weekly,  we 
think  infancy  is  equally  a  defense.  Ai*  a  general 
rule,  with  but  few  exceptions,  an  infant  may 
avoid  his  contracts  of  every  kind,  whether 
beneficial  to  bim  or  not,  and  whether  executed 
or  executory.  Jiiley  v.  Mallory,  88  Conn.  30]. 
The  alleged  agreement  in  this  case  does  not 
come  within  any  of  the  recognized  exceptiona 
to  this  general  rule.  "An  in  fan*  lessee  may 
also  avoid  a  lease,  all  hough  it  is  always  avail- 
able for  the  purpose  of  vesting  tbe  estnte  ut 
him  so  long  as  be  thinks  proper  to  hold  \K, 
.  .  .  As  to  his  liability  for  rent,  or  the  pei^ 
fonnance  of  tbe  stipulations  contnined  in  the 
lease,  be  is  in  the  same  situation,  with  respc-ct 
thereto,  a^  in  case  of  any  other  contract:  for  he 
may  disaffirm  it  when  he  comes  of  age.  or  at 
any  time  previous  thereto,  and  thus  avoid  hia 
obligation."  Taylor,  Land.  &  T.  5i  96.  In  this 
case  the  defendant  gave  up  the  room  and  re- 
pudiated the  agreement,  so  far  as  it  was  in  bis 
power  to  do  so,  in  the  roost  positive  and  un- 
equivocal manner.  Tbe  plea  of  infancy,  then, 
under  the  circumstances  must  prevail,  unless 
tbe  matters  set  up  in  the  reply  make  the  farta 
set  up  in  the  answer  unavailable  in  ibis  case. 
Upon  this  point,  without  dwelling  in  del  ail 
upon  tbe  matters  set  up  in  tbe  different  para- 
graphs of  the  reply,  we  deem  it  sufficient  to- 
say  that  neither  singlv  nor  comhine<l  dn  ibe 
matters  so  set  up  constitute  a  sufficient  reply- 
to  Ihe  answer. 

There  i$  no  error. 

The  other  Judges  concurred. 
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Sioux  Falls  t.  Kibbt. 
SOUTH  DAKOTA  SUPREME  COURT* 


City  of  SIOUX  FALLS,  Appt., 
Joe  EIRBT,  Ee&pi. 


(. 


.&  Dak. ) 


^  1 .  An  aetloB  to  reooyer  a  penalty  pre- 
seribed  by  a  municipal  ordinance*  not 

made  a  criminal  act  by  the  geoeral  law  of  tbe 
state,  but  forbidden  by  tucb  ordinance,  is  a  dvil 
ectlon,  and  may  be  brought  to  this  court  by  ap- 
peaL 

IB.  A  mnnieipal  corporation  poiMeeses 
tlie  followinnf  powers,  and  no  others:  Ftrst* 
those  granted  in  express  terms;  second,  those 
neceesarlly  and  fairly  implied,  or  incident  to  the 
powers  expressly  sranted;  third,  those  essential 
to  tbe  declared  objects  and  purposes  of  the  cor^ 
poratioo,  not  simply  oonyenient,  but  indispen- 
sable. 

8.  Tbe  righ(  of  a  party  to  exercise  do- 
minion over  bis  own  property*  and  to 
build  upon  and  Improve  the  same,  in  accordance 
with  tbe  ireneral  laws  of  the  land  and  municipal 
ordinances  applicable  alike  to  all  citizens  of  a  city, 
la  secured  by  the  fundamental  principles  of  the 
constitution:  and  he  cannot  be  coinpelled  by  the 
municipal  government  under  which  be  lives  to 
bold  that  ritfbt  subjoct  to  the  power  of  irrantinff 
or  refusing:  a  permit  to  build  upon  or  otherwise 
improve  his  property,  vested  in  a  city  building 
iDspeccor,  from  whose  decision  there  b  no  ap- 
peaL 

4*  An  ordinance  of  tbe  city  of  Sionz 
Falls  wbieb  prescribed  tbat  before 
any  person  can  erect  any  bnildinir,  or 
any  addition  thereto,  within  the  city  limits,  he 
must  first  apply  to  and  obtain  from  the  city  build- 
'  inff  inspector  a  permit,  and  who  may  nrrant  or  re- 
fuse such  permit,  and  from  whose  decision  there 
li  no  appeal,  and  which  subjects  such  party  to  a 
penally  in  case  he  builds  without  such  pi^rmlt, 
Tiolates  the  constitutional  rights  of  the  citizen. 
In  that  it  makes  the  right  of  the  owner  of  prop- 
erty to  improve  and  use  the  same  dependent  up- 
on the  decision  of  the  oity  bulldinir  inspector, 
end  is  therefore  void.  Kellam,  /„  dissents,  on 
the  irround  that  the  ordinance  in  question  does 
not  contemplate  or  allow  the  inspector  to  arbi* 
trarily  grant  or  refuse  a  permit,  but  authorizes 
him  to  decide  whether  the  proposed  bulldlnir  will 
not  conform  to  the  requirements  of  the  ordin- 
ance, and  upon  such  decision  to  grant  or  with- 
hold such  permit. 

(October  4, 1894.) 

APPEAL  by  plaintiff  from  a  Jtidgrment  of  the 
Circuit  Court  for  MinDebftha  CouDty  re- 
Yerslng  a  judirment  of  the  City  Police  Court 
oooviciio/c  defeodaol  of  the  ▼iolatlon  of  a  city 
crdinaDce.     Affltmed. 
Tbe  facts  are  staled  in  the  opinion. 
Mr.  D.  E«  Powers*  for  appellaDt: 
The  ordinaDce  in  question  prescribes  Just 
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bow  a  boildioe  outside  of  the  fire  limits  shall 
be  const ructetl,  and  it  also  provides  tLU  any 
person  constructing  a  building  outside  of  the 
fire  limits  in  oomplinnoe  with  the  ordinance 
which  is  uniform,  shall  upon  the  payment  of 
tbe  fees  be  entitled  to  his  |3ermit.  Ad  ordi- 
nance of  this  character  was  sustained  in  Welch 
7.  Hotehkiu,  89  Conn.  Ul. 

Mr,  Joe  Klrbjv  for  respondent: 

The  ordinance  m  question  was  void.  First, 
the  city  bad  no  power  under  tbe  act  creating  it 
to  require  defendant  to  procure  a  building  per* 
mit. 

A  municipal  corporation  possesses  and  can 
exercise  the  following  powers  and  no  others: 
First,  those  granted  in  express  words;  second, 
those  necessarily  implied  or  necessarily  inci- 
dent to  tbe  power  expressly  granted;  third, 
those  absolutely  essential  to  the  declared  object 
or  purpose  of  the  corporation— not  simply  con- 
venient but  indispensable;  and  any  fair  doubt 
as  to  the  existence  of  a  power  is  resolved  by 
the  court  against  the  corporation.   • 

Treadway  y,  Bchnanber,  1  Dak.  227;  Vin- 
cent  V.  Nantucket,  13  Cusb.  103;  Clark  ▼.  Da- 
venport, 14  Iowa,  494;  Clark  v.  Oei  Mo%ne»^  1^ 
Iowa,  IW\  Minium  y,  larue,  64  U.  S.  158  How. 
435,  16  L.  ed.  hlA\BankofChiUicothey.  Chilli- 
eothe,  7  Ohio,  pt.  2,  p.  81, 80  Am.  Dec.  185;6W- 
l%n9  ▼.  Hatch,  18  Ohio,  528.  51  Am.  Dec.  46>: 
Sharp  y,  Speir.  4  Hill,  76;  Ham  ▼.  Miller,  20 
Iowa.  4<'(0. 

Bection  101  of  the  city  ordinance  of  Sioux 
Falls,  provides  a  graduated  tax  ranging  from 
one  dollar  up,  according  to  tbe  ■  yalue  of  the 
improvement.  This  is  a  tax  and  not  a  regia- 
traiion  fee. 

Com,  y,  Stodder,  2  Cush.  562,  48  Am.  Dec. 
679;  Duftham  v.  Rochester  TYusteei,  5  Cow. 
402;  Mat/8  y.  Cincinnati,  1  Ohio  St.  268;  GaU 
V.  Kalamazoo,  23  Mich.  844,  9  Am.  Kep.  80; 
8t,  Paul  y.  Traeger,  25  Minn.  248,  88  Am.  Rep. 
462:  St.  Paul  v.  Stoltz,  »8  Minn.  238. 

A  municipal  corporation  can  exercise  no 
power  of  taxation  unless  such  power  is  ex- 
presslv  conferred  upon  it  bv  tbe  legislature. 

State  V.  Smit/t,  81  Iowa, '498;  Davenport  r, 
Mississippi  d  M.  R  Co.  12  Iowa,  539. 

There  is  also  another  reason  why  the  ordi- 
nance in  question  is  void.  The  building  inspec- 
tor must  be  satisfied;  if  he  is  satisfied  the  build- 
ing may  go  on.  If  he  is  not  satisfied  it  must 
stop.  He  is  made  sole  judge  of  the  matter, 
and  it  is  his  satisfaction  or  disapproval  which 
will  constitute  or  not  the  offense,  and  it  is  his 
approval  or  disapproval  which  will  make  the 
act  a  crime.  It  is  not  made  a  crime  to  erect  a 
building  dangerous  or  otherwise,  but  it  is  made 
such  not  to  have  the  inspector's  approval. 

An  ordinance  to  be  valid  must  leave  no 
discretionary  power  vested  in  the  officer 
whose  dutv  it  la  to  execute  it.  The  ordinance 
must  specify  tbe  condition  on  which  the  license 
if  any  is  required,  should  be  granted,  and  the 


HoTB.— As  to  the  power  of  a  municipality  to  pre. 
sorfbe  the  charaoter  of  buildings  to  be  erected  with- 
In  Are  limits,  see  note  to  Olympia  v.  Mann  (Wash.) 
12L.B.  A.lfiO. 

For  power  to  delesata  municipal  anthority  to  11- 
cense,  see  note  to  at.  Louis  v.BuBseU  (]io.)20L.  B. 
A.»l. 
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As  to  constitutionality  of  laws  char^nff  the  ex- 
pense of  police  reflrulations  upon  the  business  to  be 
regulated,  seeft"t«  to  Pittsburgh,  a  4  St.  L.  B.  Ga 
V.  State  (Ohio)  la  L.  B.  A.  880. 


622 


South  Dakota  Supreme  Coubt. 


Oct., 


officer  sbould  merely  be  iotrusted  with  tbe  duty 
of  issuing  tbe  license  to  all  who  shall  comply 
'with  tbe  coDditions. 

StaU  V.  Tenant,  16  L.  R.  A.  428. 110  N.  C. 
609;  8taU  v.  Hunter,  8  L.  R.  A.  629,  106  N. 
C.  796;  l^ateY  Webber,  107  N.  C.  962;  BiUsY, 
Ooshen,  8L.  R.  A.  261.  117  Ind.  221;  Tick 
Wo  V.  Hopkins,  118  U.  8.  356,  80  L.  ed.  220; 
Baltimore  Y,  Radecke,  49  Md.  217;  Richmond 
V  Dudley,  18  L.  R.  A.  587,  129  Ind.  112;  New- 
ton y,  Belger,  148  Mass.  598;  Anderson  v.  Wel- 
lington, 2  L.  R.  A.  110,  40  Kan.  178. 

Corson»  P.  J.,  delivered  the  opinion  of 
the  court : 

The  respondent  and  defendant  was  arrested 
and  tried  upon  a  complaint  charging  him,  in 
substance,  with  having  willfully  refused  to 
take  out  a  building  permit  and  to  pay  the 
prescribed  fee  therefor,  after  being  requested 
so  to  do  by  tbe  building  inspector  of  the  city 
of  Sioux  Falls,  contrary  to  the  ordinance  of 
said  city.  The  respondent  was  convicted  in 
the  city  police  court,  but  on  appeal  to  the 
circuit  court  he  was  acquitted ;  that  court 
holding  that  the  provisions  of  the  ordinance 
requiring  a  party  to  take  out  a  permit,  and 
pay  a  fee  therefor,  were  void.  The  case  was 
Drought  to  this  court  from  the  circuit  court 
by  appeal. 

The  respondent  moved  in  this  court  to 
dismiss  the  appeal  upon  the  ground  that  the 
case  should  have  been  brouj^ht  to  this  court 
by  writ  of  error,  and  not  by  appeal.  In  a 
similar  case  {Huron  v.  Carter  [S.  Dak.]  57 
N.  W.  Rep.  947)  this  court  held  that  the  act 
charged,  not  being  punishable  by  imprison- 
ment, was  properly  brought  to  this  court  by 
appeal.  Following  the  decision  of  that  case, 
the  motion  to  dismiss  upon  that  ground  is 
denied. 

The  respondent  relied  on  his  motion  to 
dismiss  the  appeal  upon  the  further  ground 
that  tbe  notice  of  appeal  was  not  properly 
served  UDon  the  clerk  of  the  circuit  court; 
but  after  a  careful  examination  of  the  af- 
fidavits read  on  the  hearing,  and  the  original 
records  in  this  court,  we  are  inclined  to  the 
opinion  that  the  notice  of  appeal  was  prop- 
erly served,  and  so  hold.  The  only  question 
that  we  shall  consider  on  this  appeal  is  the 
one  upon  which  the  circuit  court  ruled, 
namely,  that  so  much  of  the  city  ordinance 
as  required  the  respondent  to  take  out  a 
permit,  and  pay  the  prescribed  fee  therefor, 
was  void. 

r Section  100  of  the  ordinance  reads  as  fol- 
lows :  "Building  Permits. — Any  person  de- 
siring to  erect,  alter,  or  repair  any  building 
to  be  used  exclusively  not  for  business  pur- 
poses, shall  apply  to  "said  buildine:  inspector 
lor  a  permit  for  such  purpose  and  furnish 
him  a  written  statement  showing  the  location, 
dimensions  and  manner  of  construction  of  the 
proposed  building,  stating  the  material  to  be 
used,  and  manner  of  construction  of  chimneys 
and  stove  pipe  connections,  and  exhibit  to 
said  inspector  any  plans  or  specifications  of 
the  same  which  he  may  have.  If  satisfied 
that  such  building,  alteration,  or  repair  is  in 
compliance  with  the  provisions  of  this  chap- 
ter, the  building  inspector  shall  give  his 
permit  for  such  proposed  building  or  struc- 
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ture  on  payment  of  the  fees  prescribed  in  the 
next  section. "  Section  101  of  the  ordinance 
prescribed  the  fee  to  be  paid  for  such  permit, 
beinj?  from  $1  to  S4  for  buildings  not  exceed- 
ing in  value  $5,000,  and  50  oenta  additional 
for  each  $1,000  above  $5,000,  with  certain 
exceptions  not  necessary  now  to  be  notic^, 
and  section  126  provides  that  a  fine  not  lesa 
than  $5  nor  more  than  $100  may  be  imposed 
for  a  violation  of  the  ordinance.  The  learned 
counsel  for  the  respondent  contends  that  the 
city  council  has  no  power  under  the  act  of 
1890  providing  for  the  incorporation  of  cities, 
to  require  the  respondent  to  procure  a  build- 
ing permit,  and  pay  the  prescribed  fee  there- 
for. He  admits  that,  under  the  power  con- 
ferred upon  the  city  council  by  the  statutes 
of  this  state,  it  has  power  to  pass  ordinances 
to  prevent  tbe  construction  of  bui  Idiu'is  hav- 
ing dangerous  chimneys,  etc.,  within  the  city 
limits,  and  to  provide  penalties  for  tbe  viola- 
tion of  such  ordinances ;  but  be  contends  that 
in  this  case  there  is  no  cbarp:e  that  respondent 
has  erected  any  defective  chimney  or  other 
appliance  in  violation  of  any  ordinance,  and 
tbat,  therefore,  no  offense  is  charged.  We  are 
inclined  to  agree  with  counsel  in  his  conten- 
tion. 

By  chapter  87,  article  6,  Laws  1890,  it  is 
provided  that :  "  The  city  council  shall  have 
the  following  powers,  .  .  .  (50)  To  pre- 
scribe the  limits  within  which  wooden  build- 
ings shall  not  be  erected  or  placed  or  repaired 
without  permission,  and  to  direct  that  all  and 
any  buildings  within  said  limits  (which 
shall  be  known  as  tbe  fire  limits),  when  the 
same  shall  have  been  damaged  by  fire,  decay, 
or  otherwise,  to  the  extent  of  fifty  per  cent 
of  the  value,  shall  be  torn  down  or  removed, 
and  to  prescribe  the  manner  of  ascertaining 
such  damage.  (51)  To  prevent  dangerous  con- 
struction and  condition  of  chimneys,  fire 
places,  hearths,  stoves,  stove  pipes,  ovena, 
boilers,  and  apparatus  used  in  ana  about  any 
building  and  manufactory,  and  to  cause  tli^ 
same  to  be  removed  or  placed  in  a  safe  oondf- 
tion  where  considered  dangerous ;  to  regulate 
and  prevent  the  carrying  on  of  manufactories 
dangerous  in  causing  and  promoting  firea ;  to 
prevent  the  deposit  of  ashes  in  unsskie  places, 
and  cause  all  such  buildings  and  enclosures 
as  may  be  in  a  dangerous  state  to  be  put  in  a 
safe  condition." 

Mr.  Dillon,  in  his  work  on  Municipal  Cor- 
porations, defining  the  powers  of  such  cor- 
porations, says:  *'It  is  a  general  and  un- 
disputed proposition  of  law  that  a  municipal 
corporation  possesses  and  can  exercise  the  f o1  - 
lowing  powers,  and  no  others :  First,  those 
grant^  in  express  words ;  second,  those  nec- 
essarily and  fairly  implied,  or  incidental  to 
the  powers  expressly  granted;  third,  those 
essential  to  the  declared  objects  and  purposes 
of  the  corporation,  not  simply  convenient, 
but  indispensable."  1  Dill.  Mun.  Corp.  4th 
ed.  §  89,  and  cases  there  cited.  And  this  is 
substiantially  the  rule  as  laid  down  in  Thread- 
way  Y.  Schnauber,  1  Dak.  237,  by  the  late 
territorial  supreme  court.  It  will  be  observed 
that  no  power  is  expressly  granted  to  the  city 
council  to  require  of  a  partv  desiring  to  con- 
struct a  building,  or  an  addition  to  one  exist- 
ing, to  procure  a  permit  therefor,  and  that  no 
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express  power  is  conferred  upon  the  city  conn- 
cil  to  require  a  fee  to  be  paid  for  a  permit. 
The  city  couDci],  by  the  ordinance  in  con- 
troversy, it  wili  be  noticed,  has  not  only  as- 
sumed to  require  a  permit  to  be  procured  for 
the  erection  of  any  building  or  structure 
within  the  city  limits,  and  to  require  a  fee 
to  be  paid  therefor,  but  has  provided  that 
this  permit  can  only  be  obtained  from  the 
inspector  when  he  is  **  satisfied  that  such 
building,  alteration,  or  repair  is  in  com- 
pliance with  the  provisions^ of  that  chapter. 
The  ordinance  is  therefore  much  broader  and 
more  comprehensive  in  its  scope  than  the 
power  conferred  by  the  statute  referred  to,  and 
cannot  be  Justified,  it  seems  to  us,  as  a  rea- 
sonable exercise  of  the  authority  conferred 
by  the  statute.  The  right  of  a  person  to  use 
and  improve  his  property  as  he  may  deem 
proper,  consistent  with  law,  is  a  constitu- 
tional right,  of  which  he  cannot  be  deprived 
at  the  mere  will  and  pleasure  of  a  city  coun- 
cil, or  of  any  oflElcer  appointed  by  it.  While 
the  city  council  may  pass  any  ordinance  that 
may  be  proper  and  necessary  as  to  the  manner 
of  constructing  buildings,  chimneys,  and 
other  fire  apparatus  so  as  to  protect  the  resi- 
dents of  the  city  from  the  dangers  of  fire,  and 
may  prescribe  such  penalties  for  the  violation 
of  the  same  as  are  within  the  limits  provided 
by  statute,  it  cannot  impose  upon  the  citizen 
unnecessary  burdens,  and  in  effect  permit  him 
to  improve  his  property,  or  refuse  to  permit 
him  so  to  do,  as  the  building  inspector  may 
determine.  Section  100  of  the  ordinance  does 
not  contain  any  regulations  to  guide  the  land- 
owner in  the  construction  or  alteration  of  a 
building  upon  his  land,  but  requires  of  such 
landowner,  before  any  such  building  can  be 
constructed  or  alteration  made,  that  he  must 
apply  to  the  inspector  for  a  permit,  which  he 
is  required  to  give  when  he  is  satisfied  that 
such  building  or  alteration  is  in  compliance 
with  the  ordinance.  It  does  not  merely  forbid 
the  erection  of  any  building  which  is  hazar- 
dous, or  which  exposes  property  or  persons 
to  danger  from  fire ;  but  it  requires  of  the 
landowner  that  he  obtain  a  permit  from  the 
inspector,  and  pay  the  prescribed  fee  therefor, 
which  may  be  granted  or  withheld  by  such 
inspector,  as  he  may  or  may  not  be  satisfied 
that  the  building  complies  with  the  require- 
ments of  the  ordinance,  which,  as  we  have 
seen,  makes  no  provisions  as  to  what  shall  be 
deemed  necessary  to  constitute  a  safe  con- 
struction. It  is  clear  that  the  ordinance  in 
controversy,  upon  its  face,  attempts  to  restrict 
the  right  of  dominion  which  every  individual 
possesses  over  his  property,  not  according  to 
any  general  or  uniform  rule,  but  so  as  to 
make  the  absolute  enjoyment  of  his  own 
property  depend  upon  the  arbitrary  will  of 
the  city  inspector,  and  therefore  makes  the 
right  of  the  citizen  to  use  his  property  sub- 
ject to  the  will  of  such  inspector,  from  whose 
decision  no  appeal  is  given.  Such  an  ordi- 
nance cannot  oe  sustained.  Its  provisions  are 
not  necessarily  or  fairly  implied  from,  or  in- 
cidental to  the  power  granted  the  city  coun- 
cil. Tick  Wo  V.  Hopkins,  118  U.  8.  866,  80 
L.  ed.  220 ;  NewUm  v.  Belger,  143  Mass.  698 ; 
Btaie  v.  Tenant.  110  N.  C.  609,  15  L.  R.  A. 
428 ;  8UUe  ▼.  Webber,  107  N.  C.  962 ;  BUh  v. 
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Qashen,  117  Ind.  221,  3  L.  R.  A.  261 ;  Anier- 
ion  V.  WellingUm,  40  Kan.  178,  8  L.  R.  A. 
110 ;  May  v.  Pe<n^,  1  Ck)lo.  App.  167 ;  Tug- 
man  V.   Chicago,  78  111.  406. 

We  cannot  close  the  discussion  of  this  sec- 
tion of  the  ordinance  better  than  by  quoting 
the  vigorous  language  of  Mr.  Justice  Mat- 
thews in  the  case  first  above  cited.  Ue  says : 
**But  the  fundamental  rights  to  life,  liberty, 
and  the  pursuit  of  happmess,  considered  as 
individual  possessions,  are  secured  by  those 
maxims  of  constitutional  law  which  are  the 
monuments  showing  the  victorious  progress 
of  the  race  in  securin&r  to  men  the  blessings 
of  civilization  under  the  reign  of  just  and 
equal  laws,  so  that,  in  the  famous  language 
01  the  Massachusetts  bill  of  rights,  the  gov- 
eroment  of  the  commonwealth  *may  be  a  gov- 
ernment of  laws  and  not  of  men,'  for  the 
very  idea  that  one  man  may  be  compelled  to 
hold  his  life,  or  Uie  means  of  living,  or  any 
material  right  essential  to  the  enjoyment  of 
life,  at  the  i^iere  will  of  another,  seems  to  be 
intolerable  in  any  country  where  freedom 
prevails,  as  being  the  essence  of  slavery  it- 
self." 

Section  101  of  the  ordinance  is  equally  ob- 
jectionable. While  it  does  not  in  terms  im- 
pose a  tax  upon  the  landowner  who  desires 
to  improve  his  property,  it  in  effect  does  so. 
The  office  of  building  inspector  is  created, 
and  he  is  clothed  with  certain  powers,  not 
alone  for  the  benefit  of  those  who  are  about 
to  erect  buildings,  but  for  the  benefit  of  the 
citizens  of  the  municipality  generally ;  and 
to  require  a  person,  before  he  can  be  per- 
mitted to  improve  his  property,  to  pay  for  a 
permit  which  is  not  required  of  the  other  res- 
idents, imposes  a  burden  upon  him  not  im- 
posed upon  the  citizens  generally.  Such  a 
burden  cannot  be  imposed  except  by  express 
authority.  We  know  of  no  reason  why  a 
landowner  should  be  required  to  pay  a  fee  for 
the  privilege  of  improving  his  property  that 
might  not  be  applied  to  the  removal  of  a  per- 
son from  one  part  of  the  city  to  another,  or 
to  the  renting  or  any  other  use  of  property. 
We  are  of  the  opinion  that  no  such  fee  can 
be  legally  required,  in  the  absence  of  an  ex- 
press legislative  power  authorizing  its  col- 
lection. 

Our  conclusions  are  that  the  circuit  court 
ruled  correctly,  and  properly  instructed  the 
jury  to  find  a  verdict  for  the  respondent. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Fuller,  i7.,  concurs. 

Kellam,  </. ; 

I  dissent.  The  law  of  the  opinion  is  ab- 
stractly correct,  but  I  think  it  is  misapplied 
to  this  case.  Ko  one  at  this  day  will  ques- 
tion the  power  of  the  le/;is1ature  to  prohibit 
the  erection  of  buildings  constructed  of  wood 
or  other  inflammable  material  wiiliin  the 
limits  of  a  city.  It  is  a  police  regulation 
often  demanded  by  considerations  of  public 
safety.  In  such  cases  the  convenience  of  the 
individual  citizen  must  give  way  to  the 
safety  of  the  public.  Kor  can  it  be  doubted 
that  such  power  can  be  delegated  to  munici- 
palities. They  are  but  subdivisions  of  the 
state,  created  by  the  state,  and  upon  them 
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the  state  confers  a  portion  of  its  sovereigpty 
to  enable  them  to  control  their  local  affairs. 
Among  the  powers  so  generally  conferred  is 
the  right  to  protect  property  from  destruction 
hy  fire,  by  prohibiting  the  erection  of  com- 
bustible and  dangerous  buildings  within  the 
limits  of  such  municipality,  or  within  more 
circumscribed  limits,  to  be  designated  by  the 
eovernine  body  of  such  municipality.    This 
18  all  plain  enough,  but  the  majority  of  the 
court  IS  of  the  opinion  that  this  particular 
ordinance  is  iuYafid  because  it  sulsordinates 
the  right  of  the  individual  landowner  to  im- 
prove his  property,  by  building  thereon,  to 
the  arbitrary  will  of  a  building  inspector,  in 
that  it  requires  tlie  landowner,  as  a  condition 
precedent  to  the  erection  of  such  building, 
to  make  a  statement  to  such  inspector  of  the 
character  and  location  of  the  building  he 
proposes  to  erect,  the  material  to  be  used, 
and  bow  the  chimneys  are  to  be  constructed, 
and  then  that  such  inspector  may  refuse  a 
permit  for  such  building,  and  thus  prevent 
its  erection,  unless  he  is  satisfied  that  such 
building  is  to  be  constructed  **  in  compliance 
with  tlie  provisions  of  this  chapter. **    I  think 
the  mistake  of  the  opinion  is  m  considering 
the  power  thus  conferred  upon  the  inspector 
an  arbitrary  one.     The  lang[uage  of  this  sec- 
tion plainly  implies  that  this  particular  pro- 
vision is  supplementary  to  other  sections  of 
this  ** chapter,"  which  prescribe  general  reg- 
*ulations  concerning  material  to  he  used,  and 
manner  of  construction,  and  with  them  the 
statement  of  the  landowner  as  to  his  proposed 
building  is  to  be  compared,  and,  **if  satisfied 
that  such  building  is  [will  be]  in  compli- 
ance" with  the  requirements  of  such  chapter, 
''the  inspector  shall  give  his  permit  for  such 
proposed  building,  on  payment  of  the  fees 
prescribed  In  the  next  section. "    It  cannot  be 
contemplated  that  his  decision  will  be  ar- 
bitrary or  willful  or  capricious.     It  Is  to  be 
the  exercise  of  a  quasi  judicial  function  by 
a  sworn  and  bonded  public  officer.     In  this 
respect  he  is  put  upon  the  same  footing  as 
many  other  ministerial  or  executive  officers 
who  are  required  to  pass  upon  acts  or  instru- 
ments, and  govern  their  conduct  accordingly. 
Statutes  have  often  forbidden  the  doing  of 
acts  otherwise  lawful,  such  as  selling  intoxi- 
cating liquors,  except  when  certain' prelim- 
inary conditions  exist  nr  have  been  complied 
with,  and  have  committed  to  local  boards  and 
officers  the  right  and  duty  of  granting  or  re- 
fusing permits  or  licenses  therefor,  according 
as  they  are  or  are  not  satisfied  that  such  pre- 
scribed conditions  exist,  or  have  been  con- 
formed to  by  the  applicant,  but  such  lawshave 
not  been  held  invalid  because  under  them 
such  board  or  officer  might  captiously  refuse 
to  be  satisfied.     If  the  objection  is  ffood  at 
all,  it  would  be  equally  good  as  against  the 
exercise  of  such  power  by  the  common  coun- 
cil  of  the  city,  for  the  objection  is  to  the 
nature  of  the  power,  and  not  to  the  character 
of  the  party  exercising  it.     In  the  cases  cited 
in  the  majority  opinion  the  ordinances  con- 
demned contained  no  such  element  as  appears 
in  this.     There  were  no  general  regulations 
applicable  to  all   propos^  buildings,  as  to 
material  or  construction,  to  guide  and  control 
the  inspector ;  but  the  power  of  determining 
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whether  or  not  a  permit  to  build  should  be 
granted  was  left  to  the  unqualified,  un/i^uided, 
and  therefore  arbitrary  will  of  the  council 
or  inspector.  In  State  v.  Tenant,  a  North 
Carolina  case, found  in  110  N.C.600,  15  L.  K. 
A.  423,  and  cited  in  the  opinion,  the  or- 
dinance was  this:  ''That  no  person,  firm  or 
corporation  shall  build  or  erect  within  Uie 
limits  of  the  city,  any  house  or  building,  of 
any  kind  or  character,  or  otherwise  add  to^ 
build  upon  or  generally  improve  or  change, 
any  house  or  building,  without  having  first 
applied  to  the  alderman  and  obtained  a  per- 
mission for  such  purpose."  The  court,  it 
seems  to  me,  rightly  held  the  ordinance  void 
because  *'it  prescribed  no  general  rule  for 
the  exercise  of  discretion  in  granting  per- 
roits,"  but  allowed  the  granting  of  a  permit 
to  one,  and  the  refusal  to  another,  under 
precisely  the  same  conditions,  with  no  rea- 
son therefor  but  the  irresponsible  and  ar- 
bitrary will  of  a  majority  of  the  aldermen. 
In  NetDton  ▼.  Belger,  143  Mass.  598,  the  or- 
dinance was  as  follows:  "No  person  shall 
erect,  alter  or  rebuild,  or  essentially  change 
any  building  or  any  part  thereof,  for  any 
purpose  other  than  a  dwelling  house,  with- 
out first  obtaining  in  writing  a  permit  from 
the  board  of  aldermen.  The  application  for 
such  permit  shall  specify  the  location  and 
size  of  the  building,  the  material  of  which 
it  is  to  be  constructed  and  the  use  for  which 
it  is  intended."  This  ordinance  was  held 
void  on  the  same  ground  stated  in  the  North 
Carolina  case,  the  court  remarking,  "Under 
the  ordinance  th»y  may  refuse  a  permit  be- 
cause, in  their  opinion,  it  is  desirable  that 
certain  parts  of  the  city  shall  be  used  only 
for  handsome  d wel  1  ing  houses. "  These  cases 
are  representative  of  their  class,  but  I  dis- 
cover nothing  in  them  tliat  requires  the  con- 
demnation of  an  ordinance  that  first  prescribes 
general  and  uniform  rules  regulating  the 
kind  of  buildings  that  may  and  may  not  be 
erected,  and  then  merely  intrusts  to  an  officer 
qualified  by  an  oath  and  bond  the  duty  of  is- 
suing permits  to  nil  who  satisfy  him  tliat 
their  proposed  buildings  will  comply  with 
the  prescribed  conditions.  To  me  the  ordin- 
ance does  not  seem  obnoxious  to  the  objec- 
tion urged  against  it. 

I  also* dissent  from  the  second  proposition 
of  the  opinion,  which  denies  the  right  of  the 
city  to  require  the  payment  of  a  fee  upon  the 
issuance  of  a  permit.  While  the  specific 
power  to  demand  such  fee  may  not  be  round, 
in  express  terms,  in  tlie  law  under  which  the 
city  is  organized,  I  think  it  is  there  hy  in- 
tendment. The  legislature  having  conferred 
upon  the  city,  as  a  part  of  its  police  func- 
tions, the  power  of  prescribing  the  kind  and 
character  of  buildings  that  may  be  erected 
witliin  its  limits,  as  a  prudential  safeguard 
against  the  general  destruction  of  property 
by  fire,  and  the  common  council  having,  as 
a  means  of  executing  such  general  power, 
provided,  by  an  ordinance  regulating  the 
matter  of  the  construction  of  buildings,  that 
the  building  inspector  should  issue  a  permit 
whenever,  upon  examination,  it  appeared 
that  the  conditions  of  such  ordinance  were 
complied  with,  it  does  not  seem  to  me  beyond 
tlie  power  of  the  city,  as  contemplated  and 
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intended  by  the  legislature,  to  exact  a  rea- 
•aonnble  fee  upon  the  isduing  of  such  permit. 
8uch  fee  is  not  intended,  nor  sboula  it  be 
•considered  or  treated,  as  a  tax.     It  is  simply 
-An  expense  incurred  at  the  instance  of  the 
proposed  builder,  in  a  manner  and  for  a  pur- 
pose authorized,  as  I  think,  by  the  statute 
•«nd  the  city  ordinance, — an  expense  incurred 
in  obtaining  his  permit  to  build,  the  reason- 
4tble  coBt  of  which  may  properly  be  charc^ed 
to  the  person  procuring  it,  as  in  many  other 
-cases  in  the  exercise  of  its  police  power  the 


municipality  requires  the  payment  of  a  fee 
by  a  party  securing  a  i>crmit  or  license. 
This  question,  in  the  precise  phase  in  which 
it  is  here  presented,  was  discussed  and  de- 
cided in  Welch  t.  Hotchkisi,  89  Conn.  140. 
The  reasoning  and  conclusion  of  that  court 
commends  itself  to  my  ludgment,  and  is  ad- 
verse to  the  views  of  this  court.  There  may 
be  grounds  upon  which  this  Judgment  ouffht 
to  be  affirmed.  I  merely  dissent,  in  Justice 
to  my  own  views,  from  the  opinion  of  ths 
court  affirming  upon  the  grounds  stated. 
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Susan  A.  PHELPS,  Bespt, 
John  W.  PHELPS  et  al.,  Appta. 

cannot  nnder  the  New 
aitatates  enforce  dower  rights  in  land 
porchnsed  with  her  huabaAd's  monej' 

and  oonveyed  to  a  third  person,  who  has  oon- 
tracted  in  writtog  to  permit  the  husband  to  re- 
ceive all  the  beaeflt  of  and  have  fuU  oontrol 
over  the  property. 

(October  0,  UOU 

APPEAL  by  defendant  from  an  order  and 
judgment  of  the  Gkueral  Term  of  the 
Supreme  Court,  Second  Department,  affirm- 
ing an  interlocutory  judgment  entered  in  the 
-office  of  the  clerk  or  Kings  County,  overruling 
demurrers  to  the  complaint,  in  an  action 
brought  to  establish  dower  rights  in  certain 
xeal  estate.    Beoeraed, 

The  facta  are  stated  in  the  opinion. 

Mr.  Herbert  T.  Ketchnm,  with  Mr, 
Albert  6*  McDonald*  for  appellants: 

A  widow  shall  be  endowed  of  a  third  part  of 
all  the  lands  whereof  her  husband  was  seised 
of  an  estate  of  inheritance  at  any  time  during 
marriage. 

Statute  of  Estates  in  Dower,  g  1. 

Seisin  in  the  husband  is  the  first  essential  of 
the  tight  of  dower. 

Where  a  grant  for  a  valuoble  consideration 
•ball  be  made  to  one  person,  and  the  consider- 
ation therefor  shall  be  paid  by  another,  no  use 
or  trust  shall  result  in  favor  of  the  person  by 
whom  such  payment  shall  be  made;  but  the 
title  shall  vest  in  the  person  named  as  the 
nlienee  in  such  conveyance,  subject  only  to  the 
provisions  of  the  next  section. 

Stetute  of  Uses  &  Trusts,  g  51. 

The  aiH'eement  and  arrangement  under 
which  Lewis  is  alleged  to  have  taken  title  did 
not  Test  any  legal  estate  in  the  defendant 
Phelps. 

"Every  jierson  who  by  virtue  of  any  grant, 
assignment,  or  devise,  now  is,  or  hereafter 
ahall  be,  entitled  to  the  actual  possession  of 
lands,  and  the  receipt  of  the  rents  and  profits 
thereof,  in  law  or  equity,  shall  be  deemed  to 


NoTB.— Aa  to  the  power  of  a  man  to  defeat  his 
wife*a  dower  rtfchts,  see  noU  to  Flowers  v.  Flowers 
K3a.)  18  L.  R.  A.  9&  |  reasoning 
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have  a  legal  estate  therein,  of  the  same  qualitT 
and  duration,  and  subject  to  the .  same  condi- 
tioos,  as  his  beneficial  interest 

Statute  of  Uses  &  Trusts,  §  47. 

A  promise  to  give  excludes  all  saggestion'of 
present  gift 

The  holder  of  a  '^granf  needs  nothing  mora 
from  his  grantor. 

Hew  York  Dry  Dock  Co.  ▼.  Stillman,  80  N. 
T.  174. 

The  equity  sought  to  be  invoked  is  claimed 
to  exist  for  the  prevention  of  a  fraud.  But 
there  is  no  fraud  or  wrong  according  to  the 
view  of  law  or  ecjuity  simply  in  preventing  a 
woman  from  acquiring  a  right  in  something  in 
which  she  never  had  or  was  legally  or  equit- 
ably entitled  to  have  or  to  expect  any  right 
whatever. 

Her  husband  having  complete  control  of  his 
own,  has  used  it  as  be  chose,  and  has  lawfully 
aud  reasonably  availed  himself  of  a  device  to 
prevent  her  from  acquiring  any  interest  in  it 
while  he  was  employing  it  in  business  uses. 

Uolmegw.  Bolmei,  8  Paige,  868,  8  L.  ed.  186. 

Meisn.  Bailey^  Bell  A  CrsAe*  for  re- 
spondent: 

The  novelty  of  the  present  action  is  no  bar 
to  its  maintenance. 

Toungt  v.  Carter,  10  Hun,  104. 

An  action  may  be  maintained  in  the  lifetime 
of  a  husband  to  preserve  and  protect  the  wife's 
inchoate  right  of  dower  in  his  lands,  and  such 
right  is  a  valuable  and  subsisting  interest  which 
will  be  protected  by  the  courts. 

Kurtheedt  v.  Unum  Ditne  Sap,  Irnt,  7  L.  R 
A.  229, 118  N.  T.  864;  8imarv.  Canaday,  68 
N.  Y.  208,  18  Am.  Rep.  528:  Mutual  L.  Im, 
Co,  V.  Shipman,  119  li.  Y.  880;  Yovngs  v. 
Carter,  tupra,  afQrming  50  How.  Pr.  410. 

The  fact  that  the  paper  title  Is  not  alleged  to 
have  been  in  the  defendant  Phelpa  is  not  a  bar 
to  the  maintenance  of  this  action. 

HauiUy  v.  Jame$,  5  Paige,  818,  8  L.  ed.  784; 
Church  V.  Church,  8  Sandt  Ch.  484,  7  L.  ed. 
910;  QiUon  v.  Hvtchinwn,  120  Mass.  27;  Gre- 
celiuB  V.  Horst,  11  Mo.  App.  804;  Balbiit  v. 
Gaither,  67  Md.  94;  Bispbam,  Eq.  p.  550;  % 
Beach,  Mod.  Eq.  Jur.  §  999;  Do^iglas  v.  Doug- 
la»,  11  Hun,  406;  Munroe  v.  Ciiuu,  59  Hun, 
248;  BabcockY.  Babcock,  15  How.  Pr.  97;  PUfmo^ 
roy  V.  Pomeroy,  54  How.  Pr.  228. 

It  has  been  held  over  and  over  again  that  a 
conveyance  made  on  the  eve  of  marriage  for 
the  purpose  of  defrauding  the  wife  of  her  dower 
is  void  as  to  her,  and  I  can  only  understand  the 
on  which  these  cases  are  based  (o 


See  also  27  L.  R.  A.  523,  799;  34  L.  R.  A.  49. 
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mean  tbat  she  must  be  regarded  as  a  creditor, 
and  therefore  has  the  right  to  set  aside  a  con  vey- 
anoe  that  is  in  the  way  of  her  rights. 
Toungi  v.  OarUr,  tupra. 

"*  Chrajt  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  in  equity  brought  by  a 
wife  to  establish  and  to  protect  an  Inchoate 
right  of  dower  in  certain  lands  now  held  by 
and  in  the  name  of  a  third  person,  but  which 
were  paid  for  by  the  plaintiff's  husband,  and 
also  to  establish  her  dower  right  in  the  pro- 
ceeds of  the  sale  of  certain  other  lands  simi- 
larly purchased  and  held.  Her  complaint 
having  been  demurred  to  for  insufficiency  to 
state  a  cause  of  action,  we  must  assume  all 
its  averments  of  material  facts  to  be  true. 
After  alleging  a  marriage  and  the  birth  of 
children,  she  sets  forth  a  separation  between 
herself  and  her  husband,  caused  by  his  neg- 
lect, wrong  conduct,  and  desertion.  She  al- 
leges that  since  his  desertion  of  her,  "with 
the  intent  and  purpose  of  defrauding  her  of 
her  dower  rights  in  his  real  estate,  her  hus- 
band had  purchased  various  pieces  of  land, 
and  caused  the  title  to  be  taken  in  the  name 
of  one  Lewis,  as  a  dummy  in  the  transaction, 
under  an  agreement  and  arrangement  with  the 
said  Lewis  that  the  said  defendant  [meaning 
her  husband]  should  receive  all  the  benefit 
of,  and  have  full  control  over,  said  property, 
which  agreement  was  in  writing."  She  al- 
leges that  her  husband  **  retains  and  exer- 
cises full  possession  and  control  over  the 
same,"  and  that  when  be  desired  to  dispose 
of  any  of  the  property  he  would,  **  under  the 
Agreement  and  arrangement  with  said  Lewis, 
present  the  deeds  and  papers  to  him,  which 
said  Lewis,  under  his  agreement,  was  bound 
to  execute ;"  that  all  of  the  property,  with 
the  exception  of  one  piece,  was  thus  aisposed 
of  by  her  husband  *^  to  bona  fide  purchasers, 
without  notice  of  the  dower  interest  of  this 
plaintiff;"  and  that  her  husband  "received 
the  full  amount  of  the  purchase  money  paid 
for  the  same,  for  his  own  use  and  benefit." 
She  then  proceeds  to  describe  the  piece  re- 
maining unsold,  which  she  alleges  to  have 
been  conveyed  by  Lewis,  at  the  request  of 
her  husband,  without  consideration,  to  the 
defendant  Goodwin,  a  partner  of  her  husband, 
"who  was  to  hold  the  same  under  the  same 
agreement  that  said  Lewis  had  with  her  hus- 
band," and  as  to  this  property  the  plaintiff 
charges  her  husband  to  be  the  real  owner. 
She  prays  for  a  decree  which  will  adjudge, 
because  of  these  transactions  and  their  fraud- 
ulent purpose,  that  the  proceeds  received  by 
her  husband  upon  the  sale  of  any  of  this 
property  "are  still  real  property,  and  that 
this  plaintiff  has  an  inchoate  riffht  of  dower 
in  the  same;"  that  her  husbana  be  ordered 
to  pay  one  third  of  these  proceeds  into  court, 
there  to  be  held  and  invested,  etc. ;  and  that, 
as  to  the  land  held  by  Goodwin,  it  be  ad- 
judged to  be  subject  to  her  inchoate  right  of 
dower,  etc. 

With  this  as  a  sufficient  summary  of  the 
material  facts  of  her  complaint,  we  are  con- 
fronted with  a  pretended  cause  of  action,  for 
which  I  am  unable  to  find  any  sufficient  basis 
in  our  revised  statutes,  to  which  we  must 
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look  for  the  authority  for  the  claim  of  a  wife 
to  be  entitled  to  dower  in  lands.  To  entitle 
the  wife  to  dower,  the  husband  must  be 
seised,  either  in  fact  or  in  law,  of  a  prescni 
freehold  in  the  premises,  as  well  as  of  ai> 
estate  of  inheritance.  That  proposition  fol- 
lows from  the  language  of  the  section  in  tlie 
revised  statutes  tbat  ^a  widow  shall  be  en- 
dowed of  the  third  part  of  all  the  lands, 
whereof  her  husband  was  seised  of  an  estate 
of  inheritance  at  any  time  during  the  mar- 
riage."   4  Rev.  Stat.  8th  ed.  chap.  1,  title 

8,  §1. 

How  can  seisin  be  predicated  of  the  plain- 
tiff's husband  with  respect  to  the  lands  pur- 
chased through  the  use  of  his  moneys,  but 
never  conveyed,  nor  agreed  to  be  conveyed  to 
him?  The  plaintiff  certainly  had  no  control 
over  the  use  which  her  husband  choee  to  make 
of  his  personal  estate.  That  was  his  abso- 
lutely, and  she  had  no  interest  in  it  which 
she  could  assert,  beyond  a  claim  upon  him 
for  the  support  of  herself  and  their  children. 
He  might  have  chosen  to  use  it  in  the  acqui- 
sition of  any  of  the  many  kinds  of  personal 
Eroperty,  without  any  right  on  the  part  of 
is  wife  to  complain  of,  or  to  interfere  in, 
his  acts.  Instead  of  confining  his  use  of  his 
moneys  to  purchases  of  personal  property, 
or  instead  of  putting  them  into  land,  and  of 
taking  title  to  himself,  he  has  adopted  meth- 
ods set  forth  In  his  complaint  for  its  use; 
and  they  were  effectual  to  prevent  the  vesting 
in  him  of  any  legal  estate  in  the  realty,  al- 
though paid  for  with  his  moneys.  He  un- 
doubtedly intended  to  prevent  his  wife  from 
acquiring  any  dower  right  in  the  real  prop- 
erty, in  the  purchase  and  sale  of  whidi  he 
was  dealing  through  his  friend;  but  unless 
he  was  actually  seised,  or  unless  he  had  such 
a  seisin  at  law  as  would  entitle  him  to  its 
possession,  it  is  difficult  to  see  how  his  wife 
could  claim  that  she  ever  gained  any  dower 
interest.  Her  complaint  seems  to  concede 
that  her  husband  acquired  no  legal  title  un- 
less through  the  agreement  alleged  to  have 
existed  between  him  and  Lewis.  But  that 
agreement  is  not  one  which  could  operate  to 
vest  in  her  husband  any  right  to  the  actual 
possession  of  the  property  conveyed  to  Lewia 
The  agreement  is  purely  executory  in  ita 
nature,  and.  If  not  complied  with  by  Lewis, 
would  only  have  given  to  Phelps  a  cause  of 
action  in  damages  for  its  breach.  Taken  at 
its  strongest  meaning,  it  cannot  be  said  to 
import  any  grant  by  Lewis  of  any  interest  in 
the  property  to  be  acquired  by  him,  through 
which  a  legal  estate  would  arise  in  favor  of 
Phelps.  It  does  not  rise  bevond  the  promise 
of  Lewis  that  Phelps  should  have  the  full 
control  and  enjoyment  of  whatever  real  prop- 
erty he  might  become  vested  with  the  title 
to  under  their  arrangement.  Phelps*  rights 
rested  in  the  mere  promise  of  Lewis.  It  is 
manifest  from  the  statute  that,  notwithstand- 
ing tibe  consideration  for  the  grant  of  the  real 
property  to  Lewis  was  paid  by  Phelps,  the 
title  vested  in  the  grantee,  free  of  all  claims, 
except  the  claim  which  creditors  might  have 
to  assert  that  the  transaction  was  fraudulent 
as  to  them.  See  sections  51  and  58  of  the 
article  of  "Uses  and  Trusts."  It  is  needles* 
to  argue  that  wives  cannot  come  under  that 
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classification.  The  position  of  a  wife  with 
respect  to  her  husband's  property  is  limited 
by  the  revised  statutes,  and  unless  she  can 
bring  herself  within  their  limitations,  she  is 
without  the  ri/2:ht  to  assert  any  claim  to  it. 
Concededly,  in  this  case,  the  husband  was 
never  seised  of  the  property  in  question,  and 
the  agreement  set  forth,  and  which  is  claimed 
to  confer  upon  him  its  real  ownership,  could 
create  no  interest,  or  right  to  possession.  If 
it  were  possible  to  assume  a  right  in  Phelps, 
based  upon  the  agreement,  to  maintain  an 
action  for  the  reconveyance  by  Lewis  to  him- 
self of  the  lands,  such  an  assumption  clearly 
negatives  any  idea  of  the  existence  of  a  legal 
estate  in  Phelps.  We  may  assume,  as  It  is 
alleged,  that  he  was  to  receive  the  benefits 
arising  from  the  lands;  but  if  there  was  a 
beneficial  use  it  must  be  united  with  a  right 
to  the  possession  (a  right  which  is  not  al- 
leged here) ,  before  we  can  perceive  the  exist- 
ence of  any  estate  upon  which  a  claim  of 
dower  may  be  impressed.  It  is  not  pretended 
that  any  precedent  eziats  in  the  decisions  of 


the  courts  of  this  state  for  the  maintenance 
of  this  action.  Sd  far  as  my  examination 
has  gone,  I  am  unable  to  find  in  tlie  adjudged 
cases  any  support  for  tlie  proposition  that  a 
right  to  dower  can  be  asserted,  except  with 
respect  to  real  property  of  which  the  husband 
was  actually  seised  during  his  lifetime,  or 
to  the  actual  seisin  of  which  he  had  a  legal 
right.  The  cases  referred  to  by  the  respond- 
ent's counsel  in  the  reports  of  the  courts  of 
other  states  are  inapplicable  in  the  construc- 
tion of  the  statutes  of  our  own  state.  They 
may  or  may  not  turn  upon  the  woiding  of 
particular  statutes ;  and  however  it  may  be, 
they  cannot  control  when  our  own  statutes  are 
in  question. 

It  results  from  my  conflideration  of  the  case 
that  the  ardor  and  judgment  below  should  be  re- 
versed and  that  an  order  should  be  entered 
dismissing  the  complaint,  with  costs  in  all 
the  courts  to  these  appellants. 

All  concur,  except  Andrews*  Oh,  J.,  not 
sitting. 
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Henry  HEINLEIN,  Appt, 
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1.  •  A  life  insura&ee  policy  payable  to 
the  son  of  tlie  insiizHMl  ie  not  a  wag^r 


the  iDSured  and  the  others  by  the  son,  who  had 
^neral  charge  of  rbe  business  of  the  insured  and 
forwarded  them  in  her  behalf. 

8.  A  Ufb  insurance  policy  surrendered 
on  return  of  the  premiums  paid  will  be 
reTivedy  where  the  surrender  wns  procured 
during  the  illness  of  the  insureu  by  r..lse  asset- 
tionsthat  it  was  a  wager  policr  hfuI  tiirealsof 


policy^  wbere  the  Hist  premium  was  paid  hj  I     litigation  unless  it  were  surrendered. 


tloim.— Right  to  take  Ufe  inauranee  for  IfeneM  ^ 

Araoioer, 

With  one  or  two  possible  exceptions  the  oourts 
all  agree  that  in  case  the  transaction  is  bona  fide,  a 
person  may  take  insurance  upon  bis  own  life  for 
the  benefit  of  one  having  no  insurable  interest  in 
his  life,  and  that  che  latter  may  collect  and  hold 
the  amount  which  becomes  due  upon  the  policy. 

Some  requirements  are  insisted  upon  in  some  Ju- 
risdictions by  way  of  safeguards  which  do  not  ap- 
pear in  others,  but  these  are  more  by  way  of  local 
tegdlations  of  the  rule  than  of  exceptions  to  it. 

Insuring  one^s  Mfe  for  the  benefit  of  a  stranger  is 
not  TOid  as  against  public  policy*  Johnson  v.  Tan 
Xpps,  110111.60. 

Where  a  person  obtains  a  policy  on  bis  own  life 
of  his  own  accord  and  pays  the  premiums  himself 
he  may  make  the  policy  payable  to  one  who  has  no 
insurable  interest  in  his  Ufe,  and  by  so  doing  no 
rule  of  law  or  principle  of  public  policy  would  be 
▼lolated.  Bloomington  MuU  Ben.  Asso.  y.  Blue 
120  HI.  121, 60  Am.  Bep.  668. 

A  man  may  take  out  insnranoe  in  favor  of  bis 
grandson,  which  in  the  absence  of  fraud  will  be 
▼aiid  and  binding.  Blkhart  Mut.  Aid  Bene  y.  Relief 
Ano.  V.  Houghton,  lOB  Jnd.  286,  53  Am.  Rep.  514. 

A  policy  procured  by  a  man  on  his  own  life,  he 
paying  the  first  premium  and  made  payable  to  his 
sister's  husband  who  pays  subsequent  premiums  as 
sgent  for  the  insured,  and  who  is  shown  to  be  a 
trustee  for  the  insured,  is  valid.  Forbes  v.  Amer- 
ican Mut  L.  Ins.  Co.  16  Gray.  £19, 77  Am.  Dec  86a 

The  fact  that  the  beneficiary  has  no  insurable  in- 
terest is  no  defense  to  the  insurer.  Padflc  Mut  L. 
Ins.  Co.  V.  Williams.  79  Tex.  687. 

In  Wisconsin  it  seems  that  there  is  no  statute 

S5L.R.  A. 


prohibiting   talcing    insurance   on    the    life   of 
another.    Hurd  v.  Doty,  21  L.  EL  A.  746. 86  Wis.  1. 

So  the  general  rule  is  that  a  contract  for  the  ben- 
efit of  a  third  person  is  vaUd.  Milner  v.  Bow^maa, 
119  Ind.  448;  Campbell  v.  New  England  Mut.  L.  Ins. 
Oo.  98  Mass.  881;  Vivar  v.  Supreme  Lodge  K.  of  P. 
62  N.  J.  L.  466;  Preeman  v.  National  Ben.  Soc.  of 
New  York,  42 Hun,  2S2;  Tucker  v.  Mutual  Ben.  Life 
Co.  of  Hartford,  Conn.  50  Hun,  50;  Mallory  v.  Trav- 
elers  Ins.  Co.  47  N.  T.  62,  7  Am.  Rep.  410;  Olmsted  v. 
Keyes,  86  N.  7. 508;  Sabln  v.  Grand  Lodge,  A.  O.  U. 
W.  6  N.  T.  S.  R.  151;  HIU  v.  United  Life  Ins.  Asso. 
164  Pa.  28;  Butler  v.  State  Mut.  L.  Assur.  Co.  of 
Worcester,  65  Hun,  806;  Lament  v.  Hotel  Men^s 
Mut.  Ben.  Asso.  80  Fed.  Rep.  817;  Lament  v.  Grand 
Lodge  Iowa  L.  of  H.  81  Fed.  Rep.  177:  IngersoU  v. 
Knights  of  Golden  Rule,  47  Fed.  Bep.  272;  Lemon  v. 
Phoenix  Mut.  L.  Ins.  Oo.  88  Conn.  294;  Bk]uitable  L. 
Assur.  Soc.  of  United  States  v.  Paterson,  41  Ga.  888: 
Provident  L.  Ins.  k  Investment  Co.  v.  Baum,  29 
Ind.  286;  Hogle  v.  Guardian  L.  Ina  Go.  4  Abb.  Pr. 
N.S.846,6Robt607. 

In  Pennsylvania  it  was  held  in  Gilbert  v.  Moose, 
104  Pa.  74, 49  Am.  Rep.  670,  the  policy  bad  been  pro- 
cured by  the  one  whose  life  was  insured  for  the 
benefit  of  one  having  no  insurable  Interest,  and  had 
been  assigned  by  the  latter  to  a  third  person  also 
having  no  insurable  interest,  who  kept  up  the  pre- 
miums. The  court  held  that  he  could  not  hold  the 
sum  recovered  on  the  policy,  saying:  **A8  a  ben- 
eficiary merel3',  having  no  interest  in  the  life,  it 
seems  to  us  very  clear  that  be  could  lawfully  have 
no  interest  in  the  policy.  For  if  we  admit  the  con- 
trary; if  we  admit  that  one  man  may  insure  his  life 
for  the  benefit  or  another  who  is  neither  a  relative 
nor  a  creditor,  our  whole  doctrine  ooneeiDiiig  wa- 


See  also  28  L.  R.  A.  478;  35  L.  R.A.  692;  43  L.  R.  A.  566;  46  L.  R.  A.  424. 


ess 
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8*  A  liHb  Inmiraiioe  poUoy  Is  not  for- 
lioited  by  failure  to  pay  an  aasessment  which 
o^me  dae  after  the  surrender  of  the  policy  had 
been  Improperly  procured  by  the  company. 

4«  Instmetioiui  bjr  an  Inmiraaoe  com* 
pany  that  premtnma  miut  be  paid 
at  the  oflloef  and  that  due  notice  will  be  given 
of  the  day  when  due  will  prevent  forfeiture  for 
nonpayment,  unless  notice  has  been  glven« 

anne  tt.  UM.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Ck)urt  for  Bay  County  in  favor  of 
defendant  in  a  proceeding  brought  to  reinstate 
a  policy  of  life  insurance.    Beiened. 

The  facts  are  stated  in  the  opinion. 

Meur9.  Tarsnej  &  Wicker,  for  appel- 
lant: 

The  son  could  be  made  the  beneficiary  in  the 
policy. 

Voorheii  ▼.  Psopl^g  Mut,  Ben.  Boe.  af  Elk- 
kart,  91  Mich.  469;  Amick  ▼.  ButUr,  111  Ind. 
578,  eO  Am.  Rep.  722. 

Whether  "where  a  party  effects  an  insurance 
on  his  own  life,  for  the  benefit  of  another  who 
pays  the  premiums,  the  policy  is  a  valid  one 
has  be<in  doubted,  but  the  weight  of  authority 


seems  to  be  in  favor  of  the  validity;  it  being 
in  substance  a  contract  with  the  bcaieficiaiy, 
who  is  the  insured." 

1  May,  Ins.  3d  ed.  g  12;  WainewMM  t. 
Bland,  1  Moody  &  R.  481,  1  Mees.  &  W.  32; 
Valton  ▼.  Nattonal  Loan  Fund  Life  Auur. 
8oe.  22  Barb.  9,  20  N.  Y.  82;  Fairdkild  w. 
NortheaOem  Mut.  L,  Ins.  As9o.  51  Yt.  618. 

If  the  person  whose  life  is  insured  pays  the 
premiums,  there  can  be  no  doubt,  even  if  the 
beneficiary  has  no  interest,  since  his  own  inter- 
est supports  the  policy. 

CampbeU  v.  New  England  MuL  L.  Ins.  Co. 
98  Mass.  881;  HogU  v.  Guardian  L.  Ins.  Co.  6 
Robt  667. 

A  man  ma^  insure  his  own  life,  himself  pay- 
ing the  premiums  for  the  benefit  of  another, 
who  has  no  insurable  interest. 

6coU  V.  Dickson,  106  Pa.  6. 56  Am.  Rep.  192; 
Olmsted  v.  Keyes,  86  N.  Y.  693. 

A  son  may  insure  for  the  benefit  of  bis 
father. 

Tucker  v.  Mutual  Ben.  L,  Co.  of  Hartford^ 
Conn.  60  Hun,  64;  Forbes  v.  American  Mut.  L. 
Ine.  Co.  15  Gray,  249. 

There  was  no  consideration  whatever  for 
giving  up  the  policy  and  getting  back  DOthing 


frertaig  policies  ffoes  by  the  board.**  But  the  court 
in  considering  lanffuaire  used  by  Jvdgt  Sharswood 
In  American  life  k  Health  Ins.  Co.  v.  Bobertsbaw, 
26  Pa.  186,  says:  The  poeition  aasumed  by  the 
learned  Judge  is  that  where  a  policy  is  bona  llde 
and  founded  upon  an  Insurable  interest,  an  aaslgn- 
ment  or  g^t  of  It  to  a  friend  or  other  person  le  no 
fraud  upon  the  insurance  company  by  which  it  was 
issued.  The  court  then  says  that  admitting  this  to 
be  correct,  it  is  no  authority  in  the  case  in  hand, 
and  the  result  of  the  decision  seems  to  be  that  al- 
though the  policy  may  not  be  void  as  far  as  tlie  in- 
surer is  concerned,  yet  the  beneficiary  If  having  no 
insurable  interest,  cannot  hold  the  proceeds  when 
collected. 

But  in  a  case  arising  a  tew  years  later  In  which 
Gilbert  v.  Moose  was  relied  on  as  authority  for  the 
rule  that  one  could  not  insure  his  life  for  the  ben- 
efit of  another  having  no  insurable  Interest  in  it, 
the  court  said:  ^The  validity  of  such  policies  has 
never  been  doubted.  Policies  of  this  nature  are  In 
no  sense  wagering.  It  would  be  denjring  a  man*s 
right  to  do  what  he  will  witb  his  own  to  say  that  he 
could  not  in  any  form  insure  his  life  for  the  benefit 
of  an  indigent  relative,  or  a  friend  to  whom  be  felt 
under  obligations.^  Scott  v.  Dickson,  106  Pa.  A,  66 
Am.  Rep.  lOBL 

In  Texas,  as  will  appear  from  cases  dted,  <nrra, 
the  tendency  has  been  to  hold  the  policy  valid  but 
to  prevent  the  beneficiary  from  takhig  the  advan- 
tage of  it. 

But  in  Mayher  v.  Manhattan  L.  Ins.  Oou  (Tez.) 
June  24, 18M.  it  appeared  that  at  the  request  of  the 
one  whose  life  was  Insured,  premiums  were  paid 
by  the  father  ot  a  child  in  whom  the  insured  was 
interested,  for  the  purpose  of  procuring  the  insur- 
ance in  her  favor.  Hie  oonrt  says  that  the  fiaots 
bring  the  case  within  the  oases  of  Price  v.  Supreme 
Lodge  K.  of  H.  68  Tez.  861,  and  Sohonfleld  v.  Tur- 
ner, 7  L.  R.  A.  189, 75  Tez.  886,  and  that  the  trans- 
action was  practioally  an  insurance  of  another^ 
life  by  one  having  no  insurable  interest,  and  could 
not  be  upheld.  But  the  court  states:  **  The  record 
does  not  present  a  oase  in  which  a  man  insures  his 
own  life  for  the  benefit  of  another,  the  person 
whose  life  was  Insured  paying  the  premiums, 
thereby  making  an  investment  of  his  own  money 
for  a  friend  selected  by  himself,  and  we  are  there- 
fore not  called  upon  to  decide  upon  that  question,** 

25  L.  R.  A. 


The  effect  of  this  decision  Is  therefore  to  leave  tlw 
question  open  in  that  state  as  lo  the  rule  in  case 
the  latter  state  of  facts  existed. 

In  Swlck  V.  Home  L.  Ins.  Co.,  9  DilL  160,  the  lan- 
guage of  the  court  is  such  as  to  lead  to  the  conclu- 
sion that  one  could  not  Insure  his  Itfe  for  the  neoe- 
flt  of  a  stranger,  but  it  seems  from  other  langoags 
of  the  case  that  in  it  the  beneficiary  paid  the  pre- 
mium, and  of  course  if  thut  fact  ezlsted  it  takes 
the  case  out  of  the  rule  as  to  insuring  for  the  bene, 
fit  of  another,  and  makes  it  practically  a  cover  for 
an  insurance  on  the  life  of  a  stranger. 

In  Mutual  Ben.  Aaso.  v.  Hoyt.  46  Mich.  «78.  the 
policy  was  declared  void  on  the  ground  that  it  was 
a  mere  wager  policy,  but  it  is  not  shown  who  pro- 
cured it  and  paid  the  premiums. 

The  beneficiary  lias  the  l>nrdeo  of  establishing 
his  claim.   Pfleger  v.  Browne,  28  Beav.  891. 

After  a  verdict  in  flavor  of  plaintiff,  the  pre- 
sumption is  that  the  beneficiary  in  making  ttie 
payments  acted  as  agent  for  the  inFured.  SUr- 
ohild  V.  North  Eastern  Mut  L.  Asso.  61 YU  ttUL 

£!pecttIat(M  poMoies. 

While  a  bona  fide  transaction  wiO  be  upheld  the 
courts  are  very  quick  to  oondemn  the  oontcact  If 
circumstances  of  speculation  appear. 

The  form  of  the  polioy  cannot  be  made  a  oover 
for  a  wager  contracts  Guardian  Mat.  I^  Ina.  00. 
V.  Hogan,  80  HUSK,  fZ  Am.  Rep.  180. 

In  discussing  the  validity  of  a  policy  on  the  Joint 
lives  of  persons  who  had  been  husband  and  wife, 
but  were  subsequently  divorced  and  married  to 
other  persons,  the  Supreme  Oouxt  of  the  United 
States  in  Oonnectlout  Mut.  L.  Ins.  Go.  v.  Bobaefer, 
94  U.  8. 457,  M  L.  ed.  2S1,  said:  "^Thero  is  no  doubt 
that  a  man  may  effect  an  insurance  on  his  own  life 
for  the  benefit  of  a  relative  or  friend.  The  easen- 
tial  thing  is  that  the  poUcy  shall  be  obtained  la 
good  faith,  and  not  for  the  purpose  of  speculating 
upon  the  haaard  of  a  life  in  which  the  insurer  has 
no  interest.** 

Where  the  person  whose  life  is  insured  li  tlie  real 
contracting  party  and  continues  to  pay  the  pre- 
miums. It  is  of  no  consequence  that  the  benellolaiy 
has  no  insurable  interest  in  the  life  insured.  In 
case,  however,  the  party  inaured  is  only  nominally 
the  contracting  party,  while  the  beneficiary  i 
in  the  polioy  has  in  reality  pcooared  the  insui 
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more  than  would  have  been  a  matter  of  riffht 
in  case  of  actual  default,  and  it  cannot  be  un- 
•glned  that  any  such  arrangement  would  have 
been  made,  unleas  under  some  groea  mistake 
whether  brought  about  by  fraud  or  not. 

TaiHxr  T.  SiiMgan  Mut.  L.  Ins,  Oo.  44 
Mich.  834. 

While  a  person  cannot  generally  be  Justified 
in  acting  solely  on  the  statement  of  his  legal 
right  by  an  agent  of  the  insurance  controversy, 
yet  they  may  be  so  mixed  with  unconscionable 
conduct  as  to  stand  diiferently. 

Mayhew  v.  Phanix  2ns.  Oo.  28  Mich.  105; 
Stevens  v.  Saginaw  Oountjf  Buprs.  62  Mich.  592. 

Payment  or  tender  of  payments  on  premiums 
is  not  necessary  where  the  insurers  have  al- 
ready declared  the  policy  forfeited,  or  done 
any  other  act  which  is  tantamount  to  a  decla- 
ration on  their  part  that  they  will  not  receive 
it  if  tendered. 

May,  Ins.  §  858;  PtUhar  ▼.  National  Life 
Ins.  Co.  ]0  Ins.  L.  J.  812;  Manhattan  L.  Ins. 
(Jo.  V.  Smith,  44  Ohio  St.  156, 68  Am.  Bep.  806. 

Mr,  'B.€fj%  Post*  for  apnellee: 

An  insurable  interest  will  be  held  to  exist 
when  the  relationship  is  such  that  the  assured 
has  a  legal  claim  upon  the  insured  for  services, 
or  for  support^  or  where,  though  such  legal 


claim  does  not  exist,  yet  from  the  past  personal 
relations  of  the  two  and  the  treatment  of  the 
assured  by  the  insured  the  assured  has  a  rear 
sonable  right  to  expect  some  pecuniary  advan- 
tage from  the  continuance  of  the  life  of  tha 
insured,  or  to  fear  loss  from  his  death. 

Bliss.  Life  Ids.  2d  ed.  g  81;  May,  Ins.  8d  ed. 
§g  102^-105, 107i9;  Ckmtinental  L  Ins.  Co.  v. 
Volger,  89  lod.  572,  46  Am.  Rep.  186;  Guard- 
ian  Mut.  L.  Ins.  Oo.  v.  Hogan,  80  HI.  85,  22 
Am.  Rep.  180;  Mitchell  y.  Onion  L.  Ins.  Go. 
45  Me.  104,  71  Am.  Dec.  529;  Beserw  Mut, 
Ins.  Co.  V.  Kane,  81  Pa.  154,  22  Am.  Rep.  741; 
Rlsey  V.  Odd  Fellovos  Mut.  Belitf  Asso.  142 
Mass.  224;  Cooke,  Life  Ins.  %  68:  Crawley, 
Life  Ins.  p.  24;  Ealford  v.  Kymer,  10  Barn.  9s 
C.  724;  Alexander,  New  York  Law  of  Life 
Ins.  chap.  4;  WarnockY.  Davis,  104  U.S.  775, 
26  L.  ed.  924;  United  Brethren  Mut.  Aid  Son. 
V.  MeDonald,  1  L.  R  A.  288.  122  Pa.  824. 

An  insurable  interest  is  necessary  to  support 
a  policy  of  insurance,  and  a  wager  policy  ii 
void  as  contrary  to.public  policy. 

CtHara  v.  Carpenter,  28  Mich.  410,  9  Am. 
Bep.  89;  Agricultural  Ins.  Co,  v.  Montague,  88 
Mich.  548, 81  Am.  Rep.  826;  Castner  v.  Farm- 
ers Mut.  F.  Ins.  Co.  of  Van  Buren,  46  Mich.  15; 
Mutual  Ben.  Asso.  ef  Michigan  v.  Mifyt,  46 


and  paid  the  premiums,  then  fn  order  that  the 
transaction  may  be  taken  out  of  the  category  of 
waserlng  oontracts  the  benefldary  must  have  had 
an  insurable  Interest  of  a  peouniary  cbaraoter,  or 
of  that  nature  either  present  or  proepeotive  at  the 
time  the  policy  had  its  inception.  Amiok  v.  But- 
ler. Ill  Ind.  878, 00  Am.  Bep.  WL 

It  the  policy  Issues  directly  to  the  benefldary 
and  states  that  the  advance  premium  Is  paid  by 
him  and  that  he  undertakes  to  pay  the  future  pie- 
minnw  as  they  fall  due,  he  must  show  an  insurable 
iDterest  in  order  to  recover*  although  the  policy 
was  proeured  for  his  heneflt  by  the  inrared,  and 
tlie  premiums  in  fact  were  paid  ty  the  latter. 
Barton  v.  Gonnectfcut  Mut.  L.  Ins.  Oo.  119  Ind.  807. 

Although  the  poUoy  in  form  purports  to  have 
been  procured  hy  the  person  whose  life  Is  insured, 
it  should  not  be  so  treated  if  it  was  applied  for  and 
obtained  by  another  who  took  the  initiatory  steps 
for  proonring  it,  stating  in  the  application  that  it 
waa  for  his  benefit,  and  paid  the  original  and  all 
subeeqnent  premiums  on  it.  Bawls  v.  American 
Hut.  L.  Ins.  Co.  27  N.  Y .  Sn,  84  Am.  Bee.  28a 

A  policy  taken  out  nominally  in  the  name  of  the 
insured  and  for  his  benefit  and  in  the  interest  of 
one  having  no  insurable  interest,  is  void.  Brock- 
way  V.  Mutual  Ben.  L.  Ins.  Ca  9  Fed.  Bep.  S48L 

If  the  policy  is  a  part  of  a  fraudulent  scheme  to 
procure  insurance  on  several  llyes  to  take  assign- 
ments of  the  policies  and  then  hasten  the  period  at 
which  the  policies  become  claims  upon  the  insurer, 
the  transaction  Is  voKL  Prince  of  Wales  Asso.  Co. 
y.  Palmer,  25  Beav.  OOS. 

If  the  policy  is  made  in  the  name  of  the  Ufe  in- 
sured, as  a  cover  for  the  real  transaction  which  is 
in  favor  of  a  third  person,  it  is  void.  Shllitag  v. 
Accidental  Death  Ins.  Oo.  2  Hurlst.  ft  N.  42, 26  L.  J. 
Bxoh.  286, 2  Bigelow,  Life  ft  Ace  Ina  Gas.  428, 27  L. 
J.  Bzoh.  lOL 

If  there  is  evidence  tending  to  show  that  the 
policy  was  a  wager,  the  question  is  for  the  jury. 
Langdon  v.  Union  Mut.  L.  Ina  Oo.  14  Fed.  Bep.  272; 
Johnson  v.  Van  Bpps,  14  111.  App.  2Q1. 

In  Burke  v.  Prudential  Ins.  Co.,  IfiS  Pa  20S,  poli- 
cies were  held  not  to  be  watering,  which  were 
taken  by  the  i person  whose  life  was  insured  and 
then  handed  to  her  daughter-in-law  wlth'directions 
to  pay  the  premiums,  pay  funeral  expenses  and 
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pay  what  was  left  to  the  grand-daughter  of  the  in> 
sured. 

The  effeet  cf  eoHstenee  of  inswrabU  intereSL 

If  the  policy  is  procured  by  a  man  for  the  benefll 
of  his  sister,  it  is  totally  immaterial  what  arrange- 
ment they  choose  to  make  between  themselres 
about  the  payment  of  the  premium.  Where  the 
relationship  between  the  parties  is  such  as  to  con- 
stitute a  good  and  sufilclent  consideration  in  law 
for  a  gift  or  grant  the  transaction  is  entirely  free 
from  any  Imputation  of  being  done  by  way  of 
cover  for  a  wager  policy,  ^tna  L.Ina  Co.  v. 
France,  94  U.  8.  SO,  24  L.  ed.  287. 

Paymenl  cf  premiums. 

One  of  the  tests  as  to  the  validity  of  the  contract 
ia  to  determine  by  whom  the  premiums  are  to  be 
paid.  If  the  one  taking  the  insurance  pays  the 
premiums  the  transaction  Is  generally  upheld* 
But  there  is  a  strong,  though  not  universal,  tend- 
enoy  to  condemn  contracts  in  which  the  premiums 
are  paid  by  the  beneficiary. 

The  fact  that  the  person  whose  life  was  insured 
made  the  application  for  the  policy  will  not  of 
itaeir  render  it  ralld  if  the  premiums  are  all  paid  by 
the  beneficial  y.  Trinity  College  v.  Trairelers  Ins. 
Co.  of  Hartford,  Conn.  22  L.  B.  A.  201,118  N.  C.  244. 

In  Hearing^s  Succession,  28  La.  Ann.  828,  the 
policy  was  taken  for  the  benefit  of  the  wife  of  the 
Insured  and  she  paid  the  premium,  and  the  court 
hdd  the  policy  valid,  although  there  is  no  discus- 
sion of  the  elTect  of  the  manner  of  paying  the 
premiums,  and  what  the  effect  would  be  if  the 
benefldary  were  other  than  the  wif  e^ 

The  fact  that  the  benefldary  pays  the  premiums 
would  not  avoid  the  policy  so  far  as  the  insurer  is 
concerned,  but  if  it  is  found  that  he  has  no  insura- 
ble interest,  he  may  be  held  to  be  a  trustee  for 
those  entitled  to  the  proceeds  of  the  policy  as  dis- 
tributees of  the  one  whose  life  was  insured.  Mut- 
ual L.  Ins.  Go.  of  New  York  v.  Blodgett  (Tex.)  28 
Ins.  L.  J.  812. 

In  Wainright  v.  Bland,lMees.ftW.82,  1  Moody 
ft  B.  481, 1  Gale,  406,  it  is  said  there  is  no  doubt 
whdher  a  person  cannot  insure  his  life  for  the 
benefit  of  another  who  pays  l^e  premiums. 

The  question  of  payment  of  premiums  has  most 
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Mich.  478;  Carmichael  t«  Northwestern  Mui. 
Ben,  Amo.  61  Mich.  494;  Smith  v.  Pinch,  80 
Mich.  832. 

Whether  this  court  would  now  decide  that 
in  this  state  this  policy  was  valid,  and  that  the 
complainant  had  an  insurable  interest  in  his 
mother's  life,  or  not.  the  quesiion,  in  the  con- 
dition of  the  authorities,  was,  at  the  time  of  the 
settlement  and  surrender  of  the  policy,  in  suffi- 
cient doubt  and  uncertainty  to  constitute  a 
good  consideration  for  the  compromise. 

Mo&re  V.  Detroit  Loeomotite  Works,  14  Mich. 
266;  Hull  v.  Swarihout,  29  Mich.  249;  Sanford 
V.  Huitford,  82  Mich.  818,  20  Am.  Rep.  647; 
Priehard  ▼.  /Sharp,  51  Mich.  482;  iVa^A  v^.  Man- 
istee Lumber  Go.  75  Mich.  846;  PraU  v.  Castle, 
91  Mich.  484;  May  hew  t.  Phanix  Ins.  Co.  28 
Mich.  105. 


McGrath,  Ch,  •/..  dellTcred  the  opinieA 
of  the  court : 

This  is  a  bill  to  reyive  a  life  inBuranoe 
policy,  issued  December  22,  1890,  on  the  life 
of  Maretha  Heinlein,  and  payable  ''to  Uenrj 
Heinlein,  Jr.,  hereon  if  liviug ;  if  not  living, 
'to  the  executors,  administnitor,  or  assigns  of 
said  insured."  One  8mith,  au  insumnoe 
agent,  applied  to  Henry  Heinlein  to  take  out 
insurance.  Heinlein  replied  that  he  did  not 
desire  to  take  out  a  policy,  but  that  hit 
mother  had  spoken  to  him  about  insurance, 
and  he  thought  that  she  wanted  insurance. 
Smith  requested  him  to  see  his  mother,  nnd 
let  him  know.  Afterwards  Smith,  who  was 
accompanied  by  a  physician,  met  Heinlein. 
and  asked  if  the  latter  had  seen  his  mother. 
Heinlein  replied  that  he  had,  and  Smith  sug- 


frequently  arisen  in  cases  of  assignments  and  the 
cases  being  upon  that  question  are  therefore  refer- 
red to,  without  attempting  to  discuss  the  general 
question  of  the  Yahdity.of  the  assignmeatof  a  pol- 
Ucy. 

To  show  that  assignments  are  treated  as  quite 
similar  to  Insurance  for  a  stranger  attention  Is 
called  to  the  following  decisions. 

If  policies  are  yalld  at  their  inception  the  fact  that 
they  are  assigned  to  one  having  no  Insurable  in- 
terest in  the  life  insured  does  not  change  the  liabil- 
ity of  the  Insurer.  St.  John  v.  American  Hut.  Ins. 
Go.  18  N.  Y.  81, 64  Am.  Dec  509. 

If  the  assignee  has  no  insurable  Interest  in  the 
life  of  the  subject  InRured  which  would  sustain  a 
policy  to  himself,  the  assignment  would  take  effect 
only  as  a  designation  by  mutual  agreement  of  the 
contracting  parties  of  the  person  who  should  be 
entitled  to  recover  the  proceeds  when  due.  And  if 
it  should  appear  that  the  arrangement  was  a  cover 
for  a  speculative  risk  contravening  the  general 
policy  of  the  law.  it  would  not  be  sustained. 
Stevens  v.  Warren,  101  Mass.  664. 

1  he  tact  ibat  the  assignee  has  no  insurable  In- 
terest in  the  life  does  not  avoid  the  assignment. 
Mutual  L.  Ina  Go.  of  New  York  v.  Allen,  188  Mass. 
S4,6SAm.  Bep.245. 

If  the  policy  provides  that  the  beneficiary  must 
have  an  interest  in  the  life  insured  it  Is  a  fraudulent 
evasion  of  the  provisions  of  the  policy  to  procure 
one  to  effect  insurance  on  hiS'own  life  and  then  to 
assign  it  to  a  third  person  having  no  Interest. 
Scott  V.  Boose,  1  Long  &  T.  64. 8  Ir.  Eq.  Rep.  170. 

An  assignment  of  a  policy  is  valid.  St.  Jonns  v. 
American  Mut.  L.  Ins.  Go.  2  Duer,  419;  Murphy  v. 
Bed,  64  Miss.  614. 

In  Ashley  v.  Ashley,  8  Sim.  149,  it  was  ruled  gen- 
erally that  a  policy  might  be  lawfully  assigned. 

The  question  then  arises  as  to  who  must  pay  the 
premiums,  and  while  in  many  of  the  cases  the 
question  has  not  been  discussed  the  following  cases 
have  considered  it: 

If  the  beneficiary  is  to  pay  the  dues  and  assess- 
ments, the  policy  is  void.  Meily  v.  Hershberger, 
16W.N.C.186. 

If  the  assignee  of  the  policy  pays  the  premiums, 
it  cannot  be  enforced.  Franklin  L.  Ins.  Go.  v. 
Haczard,  41  Ind.  116, 18  Am.  Bep.  818;  Franklin  L. 
Ins.  Go.  V.  Sef  ton,  68  Ind.  880. 

The  policy  cannot  be  assigned  to  one  having  no 
Insurable  Interest  if  the  premiums  are  to  be  paid 
by  him.  Wamook  v.  Davis,  104  U.  8. 776, 26  L.  ed. 
104. 

In  Pennsylvania  it  is  held  that  there  is  nothing 
speculative  in  the  origin  or  continuance  of  a  con- 
tract of  insurance  so  long  as  the  insured  keeps  it 
t<^thtn  Ms  own  control  and  pays  the  premium  hlm- 
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self,  but  it  is  a  different  case  when  be  asalgne  the 
policy  out  and  out  to  one  having  no  insoKable  In- 
terest.   Downey  v.  Hofler,  110  Pa.  lOB. 

And  the  rule  that  an  absolute  assignment  la  toM 
when  the  insured  parts  with  all  connrol  over  the 
policy  is  recognized  in  Carpenter  v.  United  States 
L.  Ins.  Go.  28  L.  B.  A.  571,  161  Pa.  9. 

In  an  earlier  Pennsylvania  case,  however  whiek 
seems  to  have  been  completely  ignored  in  the  later 
cases,  it  was  held  that  one  may  have  his  lite  insured 
with  the  money  of  another  and  assign  the  policy  to 
him  absolutely.    Gunningham  v.  Smith,  70  Pa.  450. 

In  New  York  it  has  been  said  that  a  person  bas 
an  insurable  interest  in  his  own  llfe^  And  do  use 
made  by  him  of  the  policy  subsequent  to  the  oom- 
pletion  of  the  contract  will  convert  It  into  a  wager 
policy.  Valton  V.  National  Loan  Fund  life  Assur. 
Soc.  28  Barb.  9, 20  N.  Y.  82.  In  that  case  the  opinion 
to  expressed  that  if  a  person  insures  hto  own  life 
for  the  benefit  of  another,  the  contract  would  not 
be  void  although  the  latter  advances  the  money  te 
pay  the  premium. 

And  in  Bhode  Island  in  Glarke  v.  Alien,  11 B.  I. 
489, 23  Am.  Bep.  486,  an  assignment  of  the  policy 
was  upheld,  although  the  assignee  paid  the  prem- 
iums subseqeotly  falling  due^ 

The  reason  for  condemning  a  poUeyfOr  the  bene- 
fit of  a  stranger  who  pays  the  premiums  Is  muA 
stronger  than  that  for  condemning  an  assignment 
under  similar  drcumstanoes.  An  assignment  may 
frequently  be  made  a  matter  of  decided  pecuniary 
advantage  to  the  one  insured  of  which  there  seems 
to  be  no  good  reason  for  depriving  him.  As  seen 
by  the  cases  dted  supra  if  the  assignment  to  simply 
a  cover  for  a  wager  it  to  not  upheld.  On  the  other 
hand  in  case  an  insured  derives  a  benefit  from  a 
policy  made  in  favor  of  another  the  oiruumstances 
are  usually  such  as  to  give  the  latter  an  Insurable 
interest  and  it  then  becomes  Immaterial  who  pajs 
the  premluma 

The  Texas  doetrina. 

In  Texas  there  have  been  a  series  of  oases  the 
effectof  which  was  to  deny  the  general  doctrine 
by  holding  that  the  beneficiary  will  be  held  to  be 
a  trustee  for  the  heirs-at-law.  Equitable  L.  Assur. 
Soc.  V.  Hazlewood,  7  L.  B.  A.  217, 76  Tax.  888;  Gold- 
baum  V.  Blum,  79  Tex.  688;  Lewy  v.  Qllllard,  71 
Tex.  400;  Sohonfleld  v.  Turner,  7  L.  B.  A.  188.  95 
Tex.  824. 

Those  decisions  have  never  been  directly  over- 
ruled but  they  are  somewhat  shaken  by  a  statement 
found  In  Mayher  v.  Manhatten  L.  Ins.  Go.  <Tez.) 
June  21,  1804,  which  is  set  out  supra.  The  futurs 
rule  in  that  state  to  therefore  left  in  uncertainty. 

H.  P.  F. 
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gested  that  they  go  right  up  to  the  house,  and 
they  did  so.  'the  appHcation  was  filled  out, 
•nd  the  medical  examination  made.  The  de- 
fendant company  declined  to  take  the  full 
amount,  tiz.  $10,000,  bat  issued  a  policy  for 
$5,000,  and  the  Berltshire  Life  took  a  policy 
for  $3,000;  a  new  application  being  made 
out,  and  another  medical  examination  having 
been  made.  The  first  premium  was  paid  by 
check  on  a  bank  at  Saginaw,  signed  "M. 
Heinlein,  by  Henry  Heinlein."  The  insured 
reaided  at  East  Saginaw,  and  it  would  appear 
from  the  testimony  that  Henry  Heinlein  also 
resided  there,  at  the  time  the  policy  was  taken 
out.  The  subsequent  premiums  were  payable 
quarterly,  and  were  paid  by  Henry  Heinlein, 
although  he  testified  that  he  had  general 
charge  of  his  mother *8  affairs,  and  paid  the 
premiums  in  her  behalf.  The  policy  seems 
to  have  lapsed  in  1891,  owing  to  the  failure 
to  pay  the  premium  promptly,  but  a  health 
certificate  was  furnished,  and  the  policy  was 
xeatored.  Maretha  Heinlein  was  taken  sick 
in  the  spring  of  1892,  and  died  July  2d,  of 
that  year.  On  June  14,  1892,  the  president 
of  the  defendant  company  and  the  secretary 
thereof  and  the  general  agent  of  the  Berkshire 
Life  Company  went  to  B&j  City  where  com- 
plainant, then  resided,  and  secured  both  poli- 
cies from  Henry  Heinlein,  refunding  to  him 
the  amount  of  the  premiums  paid.  It  ap- 
pears that,  before  going  to  Bay  City,  the 
officers  of  these  companies  had  been  to  East 
Saginaw,  and  had  tliere  learned  of  the  illness 
of  the  insured.  Upon  arrival  at  Bay  City, 
they  sought  out  Smith,  who  had  solicited  the 
insurance,  and  secured  his  services  to  aid  in 
recovering  the  policies.  The  interview  with 
Smith  is  described  by  him  as  follows :  ^  We 
went  up  to  a  room,  Mr.  Angus,  and  Mr. 
Oliver  and  Mr.  Early  and  myself,  and  Mr. 
AnguB,  I  think,  was  the  one  who  broached 
the  subject  to  me,  and  told  me  that  they  were 
there  to  see  what  could  be  done  with  the 
Heinlein  matter.  As  near  as  I  can  remember, 
Mr.  Early  showed  me  the  papers,  and  asked 
me  as  to*the  certificate  of  health,  etc.,  and 
wanted  to  know  if  I  knew  that  that  was 
j^veyard  insurance.  I  told  him,  'No,  sir;' 
I  didn't  consider  it  in  that  light;  that  the 
Insurance  was  solicited  in  the  regular  way. 
He  says :  'I  understand  that  this,  where  the 
party  is  paying  the  premium  on  his  mother, 
makes  it  graveyard  insurance  or  speculative 
Insurance.*  I  told  him  I  didn't  know  that 
that  was  the  case, — that  this  was  a  case  of  that 
kind, — because,  in  Mr.  Heinlein's  statement 
to  me  previous  to  this,  he  told  me  what  his 
mother  wanted  the  insurance  for, — to  protect 
the  property  of  some  minor  children.  That 
is  what  she  was  taking  this  insurance  for. 
And  Mr.  Angus  said  to  me,  or  Mr.  Oliver, — 
I  could  not  say  which  one ;  the  conversation 
-was  between  the  two  of  them, — they  said  it 
^as  graveyard  insurance,  and  that  if  he 
pressed  it, 'that  they  should  put  it  into  the 
courts,  and  it  would  be  a  question  whether 
they  would  get  anything  or  not  and  stated  to 
jne  that  they  wanted  to  take  them,  and  would 
pay  for  the  taking  up  of  the  policies,  and 
wanted  to  know  what  I  thought  about  it.  I 
says :  'Gentlemen,  if  I  have  done  anything 
wrong  in  any  way,  shape,  or  manner,  I  am 
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willing  to  ri|^ht  it'  They  wanted  to  know 
how  I  was  willing  to  right  it.  I  told  them 
I  was  willing  to  go  to  Mr.  Heinlein,  and 
state  to  him  their  statements,  and  the  only 
condition  that  I  would  go  would  lie  that  they 
would  pav  the  premiums  in  full  that  Mr. 
Heinlein  had  paid.  And  Mr.  Early  and  Mr. 
Angus  talked  together,  and  wanted  to  know 
if  1  would  go  and  do  that,  and  I  told  them  I 
would,  and  Mr.  Angus  signed  a  check  for  Mr. 
Oliver,  and  Mr.  Early  signed  a  check  payable 
to  my  order."  He  says,  further:  **  I  told  Mr. 
Heinlein  that,  as  I  understood  it,  we  had  got 
ourselves  in  trouble  with  that  insurance ;  and 
he  wanted  to  know  how,  and  I  told  him  Mr. 
Oliver  says  we  had  made  a  mistake  in  writing 
the  insurance  in  that  way,  making  him  the 
beneficiary,  as  it  came  under  the  head  of 
graveyard  insurance,  and  that  they  wanted  to 
settle  the  matter,  and  the^  would  do  so  by 
paying  him  back  the  entire  amount  of  his 
premiums  that  he  had  paid  if  he  would  re- 
lease the  policies,  both  for  the  Imperial  and 
for  the  Berkshire;  and  Mr.  Oliver  says  to 
him,  'That  is  the  facts  in  the  case, '  as  near 
as  I  can  remember  what  he  said.  'It  comes 
under  the  head  of  old  folks'  insurance,  and 
ain't  legitimate  business.'"  Complainant 
testifies  that  he  met  Oliver  and  Smith  in  the 
street,  and  ''Smith  said  :  'Tou  are  the  man 
we  are  looking  for. '  We  went  into  a  store, 
and  Smith  says:  'We  have  got  ourselves  in 
a  nice  box.  We  have  trot  ourselves  in 
trouble. '  I  asked  him  in  what  way. "  Oliver 
is  then  introduced,  and  he  proceeds  to  assert 
that  the  policies  are  void  ;  that  it  was  grave- 
yard insurance;  that  Heinlein  didn't  have 
any  insurable  interest  in  his  mother,  and  she 
had  no  insurable  interest  in  him ;  that,  if  the 
insured  should  die,  Heinlein  could  recover 
only  the  premiums  paid  in ;  that  they  would 
refund  the  premiums  if  he  would  surrender 
the  policies ;  that,  unless  he  accepted,  they 
would  throw  it  into  the  courts,  and  then  he 
would  get  nothing ;  that  he  had  insured  his 
mother  for  a  speculation ;  that  they  were  in 
haste  to  leave  the  city ;  that  Heinlein  sug- 

f jested  that  the  insurance  commissioner  livM 
n  the  citv,  and  that  he  would  go  to  him  for 
advice ;  that  Oliver  said :  ** There  is  no  use 
going  to  him.  He  cannot  help  you  in  the 
matter,  and,  if  you  don't  take  what  we  offer 
you,  why,  we  will  take  it.  and  throw  it  into 
court,  and  you  will  not  get  anything."  The 
matter  seems  to  have  been  closed  out  within 
a  few  hours.  Heinlein  went  to  the  office  of 
Shepard  &  Lvon,  attorneys.  The  parties  went 
with  him.  "Neither  Shepard  nor  Lyon  were 
in.  Heinlein  then  went  to  the  office  of  a 
justice  of  the  peace.  They  went  with  him. 
and  the  matter  was  then  concluded.  From 
tbe  time  that  Oliver  and  Smith  met  Heinlein 
until  the  policies  were  received  by  them, 
Heinlein  was  not  out  of  their  sight.  Heinlein 
had  a  short  talk  with  the  justice  about  tbe 
matter.  Oliver  and  Smith  were  In  the  room, 
and  Oliver  reiterated  the  assertions  as  to 
speculative  and  graveyard  insurance,  and  ex- 
hibited to  the  justice  a  pamphlet  containing 
some  reference  to  the  subject  of  speculative 
insurance,  and  read  therefrom. 
We  think  that  the  facts  bring  the  case 
i  wihin  the  rules  laid  down  in  Tabor  T.  Mich- 
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igan  Mui.  L,  In$.  Co, ,  44  Mich.  824,  and  that 
oomplainant  is  entitled  to  the  relief  prayed. 
There  is  no  ground  for  the  claim  that  this 
was  a  wager  pol  icy.  It  afflrmatiyely  appears 
that  the  first  premium  was  paid  by  the  in- 
sured, and  the  fact  that  the  check  for  the 
premium  was  signed  as  it  was,  and  was,  as 
thus  siffned,  presented  and  honored,  supports 
Heinlefn's  claim  that  he  was  acting  for  his 
mother,  had  general  charge  of  her  aflairs,  and 
for  her  forwarded  the  other  premiums.  8ee 
also  Benofrd  ▼.  CHink,  91  Mich.  1.  Mr.  May 
■ays,  at  section  112,  if  the  person  whose  life 
is  insured  pays  the  premiums,  there  can  be 
DO  doubt,  OTen  if  the  beneficiary  has  no  in- 
terest, since  his  own  interest  supports  the 
policy.  Ckmpbdl  ▼.  New  England  Mut.  L. 
Jn$,  uo.  98  MTass.  881 ;  EogU  y.  Guardian  £. 
In;  Oo.  6  Robt.  S67 ;  Scott  ▼.  Dickson,  108 
Pa.  6,  66  Am.  Rep.  192 ;  Amick  v.  Butler,  111 
Ind.  678,  60  Am.  Rep.  722.  It  is  apparent 
from  the  policy  itself  that  the  mother's  regard 
for  the  son's  interest  was  not  the  only  motive 
for  its  procurement.  The  record  discloses 
that  the  policy  was  made  payable  on  the 
event  of  tne  death  of  Henry  Heinlein  to  the 
estate  of  the  insured,  at  the  special  instance 
of  the  insured.    This  fact  tends  to  corroborate 


what  Smith  says  as  to  tbe  purpoM  ol  th» 

policy. 

It  is  urged,  however,  that  a  premium  lei) 
due  July  1st,  following  the  surrender,  whic^ 
was  not  paid  or  tendered.  There  are  two 
reasons  why  this  contention  should  not  pre- 
vail :  First.  Payment  or  tender  of  preminma 
is  not  necessary  when  the  insuren  have  al- 
ready declared  the  policy  forfeited,  or  done 
any  act  which  is  tantamount  to  a  dcclazation 
on  their  part  that  they  will  not  receive  it  if 
tendered.  May,  Ins.  %  868.  Seoond.  On 
February  12,  1892,  the  company,  by  its 
president,  had  sent  a  written  notice  to  the 
insured,  which  contained  the  following: 
**  Tour  premiums  on  insurance  with  this  com- 
pany will  be  collected  hereafter  at  this  office, 
instead  of  at  Saginaw  Bank,  and  must  be 
here  before  twelve  o'clock  noon  on  the  day  of 
maturity.  Yon  will  receive  due  notice  of 
day  when  due,  amount,"  etc  See  May,  Ins. 
g§  866,  866a. 

ITie  decree  €f  ths  court  below  wiU  be  reeermd, 
and  a  decree  entered  here  for  the  complainant, 
restoring  the  policy,  and  for  the  amonnt 
thereof,  with  costs  of  both  courts. 

The  other  Justices  ooncuned. 
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Oeorge  H.  HAMLIN,  Exr.,  eta,  of  Edward 
Mansfield,  Deceased. 
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1*  A  traoeeoaion  duty  or  t>»  on  the  trams- 
miaaion  'of  deeedent's  estates   is  not 

within  the  scope  of  OonstM  art.  0,  M  7,  fl^  pfOvM* 
tog  for  tbe  valuation  of  property  and  that  tt 
shall  be  ^apportioned  and  aaaeaaod  eqaaUj,  ao- 
oordinff  to  the  value  thereof,**  as  these  sections 
eontemplate  only  the  ireneral,  constantly  occur- 
ring aasesBment  upon  the  same  property  and  do 
not  include  occasional,  exceptional  and  special 
snbjects  and  modes  of  taxation. 

8.  A  tax  upon  the  rlg^ht  or  priTlle^  of 
takin§f  property  by  wili  or  descent  under  tbe 
law  of  the  state  is  an  excise  or  duty  and  not  a 
tax  on  property. 

8*  The  eonatitiitloiial  reqidremeat  of 
uniformltgr  ^  aatlafled  by  a  tax  on  the 

transmission  of  property  by  will  or  descent  to 
stranaecs  and  collaterals,  when  It  is  uniform  in 
its  rate  as  to  the  entire  class  affected,  although 
other  classes  of  persons  are  exempted  from  the 


4«  The  rlf^  to  traaeBilt  property  at 
death  tree  from  a  succession  tax  is  not  within 
the  oonstitntional  right  of  acquiring, 
and  protecting  property. 

6.  Eaeh  heneflelary  Is  entitled  to 
eeive  $600  lk«e  ttom  tax  under  a  statute 
providing  that  all  property  which  shall  pass  by 


win  or  the  intestate  laws  diall  be 
upon  its  value  above  $BOQl 

an]yS7,lB0U 
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REPORT  by  the  Supreme  Judicial  Conrt 
for  Penobsoot  County  for  the  opinion  of 
the  Law  Court  of  an  appeal  by  the  State  from 
tbe  Probate  Court  determining  the  amonnt  of 
the  collateral  inheritance  tax  to  be  paid  upon 
the  estate  of  Edward  Mansfield,  deceased.  Af- 
firmed. 

The  court  determined  that  under  the  provis- 
ions of  tbe  act  the  sum  of  tOOO  should  be  de- 
ducted from  each  legacy  m  the  will  which 
comes  under  the  operation  of  the  law,  and  thst 
the  tax  should  be  computed  upon  the  reddue 
of  the  legacy. 

Further  facts  appear  in  the  opinion. 

Mr,  C.  A.  BaUey  for  the  State. 

Mr.  A.  W.  Painot^for  appellee: 

That  this  is  a  "tax"  within  the  meaning  of 
the  constitution  and  that  It  Is  "assessed  by  aa- 
thority  of  the  state"  are  appaxently  indlq^nta- 
ble. 

The  tax  is  one  levied  or  assessed  for  tbe 
purpose  of  supporting  the  state  government 
and  to  be  paid  into  the  state  treasury.  Whether 
or  not  the  assessment  is  one  imposed  "equallr 
according  to  the  ]ust  value  thereof  Is  well  il- 
lustrated bv  a  case  in  which  the  owner  of  tbe 
estate  taxed  died  in  one  week  after  the  tax  day. 
The  usual  dty  tax  was  of  course  assessed  "ac- 
cording to  the  just  value  thereof."    If  the  tax 


Kom.— As  to  validity  of  collateral  inheritance 
taxes,  see  Wallace  v.  Myers  (a  C  8.  B.  N.  T.)  4L.  B. 
A.  171,  and  notes  to  Re  Bomaioe^  Esute  (N.  Y.)  12 
L.  B.  A.  40^  and  fie  Howe*s  Bstatedi.TJSL.  B.  A. 


Tbe  construction  placed  upon  the  statute  In  ths 
above  case  as  to  the  amount  of  exemption  is  In  a^ 
cord  with  the  New.York  case  off  Be  flowed  ■»* 
tate,siifira 
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L.  R.  A.  280;  41  L.  R.  A.  446;  47  L.  R.  A.  525. 
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in  question  is  I^al  a  double  tax  of  21  p^r  cent 
is  DOW  to  be  paid  in  addition  to  tbat  assessed 
one  week  before.  Tbe  case  would  seem  to 
come  within  tbe  principles  already  settled  in 
Brmoer  Brick  Oo.  t.  Brewr,  82  Me.  82, 18  Am. 
Rep.  805;  Dyar  t.  Farmington  VUlags  Corp, 
70  Me.  615. 

Upon  the  omnization  of  state  goTemments 
legislatures  and  courts  were  to  a  great  extent 
deprived  of  power. 

In  adopting  rules  regulating  so  important  a 
mbject  aa  the  taxing  power,  special  care  was 
taken  to  provide  for  the  same  and  the  appro- 
priate language  was  used  to  express  the  in- 
tended meaning 

What  is  ibe  meaning  of  the  words  "all  taxes 
assessed  by  authority  of  the  statef  Does  it 
include  a  "tax"  on  a  dead  man's  property  as- 
sessed by  the  legislature?  And  what  is  the 
meaning  of  the  words  '*  assesBed  equally?" 
Does  it  admit  of  a  second  assessment  on  one's 
property  in  addition  to  a  prior  one  made"  ac- 
cordion to  the  Just  value  "thereof"  "equal" 
with  aS  others? 

The  purpose  of  a  statute  must  be  determined 
by  its  natural  and  reasonable  effect. 

Hendentm  v.  Wickham,  92  U.  8.  259,  28  L. 
cd.  548;  PcMtnger  Ocms,  48  U.  8.  7  How.  288, 
12  L.  ed.  702. 

The  language  "all  taxes  assessed  by  author- 
ity of  the  state"  is  too  plain  to  allow  of  any 
question  or  doubt. 

Cam.  |V.  BamilUm  Mfg.  Co.  12  Allen,  298; 
SiaU  V.  United  8taU9  d  C.  Exp,  Co.  80  N.  H. 
219:  Hannibal  dt  8t.  J.  R.  Co.  v.  Humn,  95  U. 
8.  485,  24  L.  ed.  627;  8iate  v.  Moore,  22  L.  R. 
A.  472,  118  N.  C.  897. 

Menr9,  C.  J.  IHinn  and  F.  A.  Wilson 
also  for  appellee. 

Strontf  /.,  delivered  the  opinion  of  the 
court: 
This  appeal  from  the  decree  of  the  judge  of 

Srobate  arises  under  chapter  148,  §  1,  of  tho 
tatote  of  1898.    That  section  is  as  follows: 

"Section  1.  All  property  within  the  juris- 
diction of  this  state,  and  anv  interest  therein, 
whether  belonging  lo  inhabitants  of  this  state 
or  not,  and  whether  tangible  or  intangible, 
which  shall  pass  by  will  or  by  the  intestate 
]aws  of  this  state,  or  by  deed,  grant,  sale  or 
gift  made  or  intended  to  take  effect  in  posses- 
aon  or  enjoyment  after  the  death  of  the  gran- 
tor, to  any  person  in  trust  or  otherwise,  other 
than  to  or  for  the  use  of  tbe  father,  mother, 
husband,  wife,  lineal  descendant,  adopted 
child,  the  lineal  descendant  of  any  adopted 
child,  the  wife  or  widow  of  a  son,  or  the  hus- 
band of  the  daughter  of  a  decedent,  shall  be 
liable  to  a  tax  of  two  and  a  half  per  cent  of 
its  value,  above  the  sum  of  five  hundred  dol- 
lars, for  the  use  of  the  state,  and  all  adminis- 
trators, executors,  and  trustees,  and  any  such 
grantee  under  a  conveyance  made  during  the 
grantor's  life  shall  be  liable  for  all  such  taxes, 
with  lawful  interest  as  hereinafter  provided, 
until  the  same  shall  have  been  paid  as  herein- 
after directed." 

It  is  streououslj  claimed  by  the  appellee 
that  the  act  is  in  violation  of  the  constitutional 
provision  that  all  men  "  have  certain  natural, 
inherent,  and  unalienable  rights,  among  which 
are  those  of  enjoying,  and  defending  Ufe  and 
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liberty,  acquiring,  possessing,  and  protecting 
property."    Art  1,  ^  1. 

"  Private  property  shall  not  be  taken  for 
public  uses  without  just  compensation;  nor  un- 
less the  public  exigencies  require  it"  Art  1, 
§21. 

"  All  taxes  upon  real  and  personal  estate, 
assessed  by  authority  of  this  state,  shall  be  sp- 
portioned  and  assessed  eouallv,  according  to 
the  just  value  thereof."  Art  9,  S  8.  Also  of 
the  14lh  Amendment  to  the  Constitution  of  the 
United  States. 

Succession  duties  or  taxes  have  been  in  ex- 
istence in  other  countries  for  centuries,  and 
have  been  regarded  with  favor,  as  a  convenient 
and  comparatively  nonburdensome  means  of 
revenue.  They  were  well  known  in  Roman 
jurisprudence  (1  Gibbon's  Rome,  p.  188),  and 
were  imposed  upon  all  successions,  except 
those  to  the  nearest  relatives  and  to  the  poor. 
The  practice  has  lobff  been  resorted  to  in  Eu- 
ropean countries,  and  was  introduced  in  Eng- 
land in  the  last  century,  and  was  enlarged 
from  time  to  time  till  1853,  when  it  was  ex- 
tended to  all  successions  to  real  property,  chat- 
tels real,  and  a  vast  variety  of  personsl  prop- 
ertv  and  rights. 

In  this  countnr  they  were  imposed  by  Con- 

fress  by  Acts  of  June  80,  1884,  and  July  18, 
888,  which  were  repealed  in  1870.  They  were 
held  by  the  Supreme  Court  of  the  United 
States  to  impose  an  excise  tax  or  duty,  and, 
as  such,  not  in  violation  of  the  Constitution  of 
the  United  States.  SehoUy  t.  B$w,  90  U.  S. 
28  WalL  881,  28  L.  ed.  99. 

The  policy  of  taxing  collateral  inheritances 
was  adopted  in  Pennsylvania  in  1828,  and 
has  been  adhered  to  ever  sinoe.  In  that  state 
the  statute  has  been  constantly  recognized  as 
valid  by  its  supreme  court  Strode  v.  Com.  52 
Pa.  181;  Oreutfe  App.  97  Pa.  179;  BitHngofe 
Ettate,  129  Pa.  888. 

In  Maryland,  Virginia,  Delaware,  New 
York,  and  several  other  states,  laws  imposing 
succession  taxes  have  been  enacted  and  are 
now  in  force, — that  of  Virginia  dating  back  to 
1844;  of  Delaware,  to  1889;  Maryland,  to  1884, 
the  others,  of  more  recent  date.  In  Maryland 
the  act  was  attacked  as  in  violation  of  the 
declaration  of  rights  in  the  constitution  of 
1884,  which  declared,  "that  the  levying  of 
taxes  by  the  poll  is  grievous  and  oppressive, 
and  ought  to  be  prohibited;  that  paupers 
ought  not  to  be  assessed  for  the  support  of  tbe 
government,  but  every  other  person  in  the 
state,  or  person  holding  prepay  therein, 
ought  to  contribute  his  proportion  of  public 
taxes,  for  the  support  of  government,  accord- 
ing to  his  actual  worth  in  real  or  personal 
property;  yet  fines,  duties,  or  taxes  may  prop- 
erly and  justly  be  imposed  or  laid,  with  a  po- 
litical view,  for  the  ^ood  government  and 
benefit  of  the  community."  But  the  court  of 
appeals  held  the  statute  to  be  constitution al. 
Robinson,  J.,  in  delivering  the  opinion  of  tbe 
court  said:  '*  We  have  not  the  slightest  doubt 
as  to  the  constitutionality  of  the  law.  .  .  . 
The  restrictions  imposed  by  it  [the  constitu- 
tion] upon  the  legislative  power,  as  to  the  ob- 
jects of  taxation,  are  explicitly  declared.  Poll 
taxes  are  denounced  as  grievous  and  oppress- 
ive, paupers  are  exempted  from  assessment, 
and  all  other  persons  are  required  to  pay  their 
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proportion  of  public  taxes  accordiDg  to  the 
Talue  of  their  property.  Arbitrary  taxes  on 
property,  without  regard  to  value,  are  ex- 
pressly prohibited,  and  all  measures  for  the 
-collection  and  imposition  of  taxes  upon  prop- 
erty are  required  to  conform  to  this  general 
priDCiple  of  equality.  Whilst  thus  providing 
for  a  uniform  mode  of  taxalion  on  property, 
it  was  not  the  purpose  of  the  framers  of  the 
-constitution  to  prohibit  any  other  species  of 
taxation,  but  to  leave  the  legislature  the  power 
to  impose  such  other  taxes  as  the  necessities 
«f  the  government  might  require."  Tjtaon  v. 
State,  28  Md.  586;  State  v.  Dalrpmple,  70  Md. 
■894,  8  L.  R.  A.  873. 

In  Virginia  the  supreme  court  held  the 
-fame  doctrine  in  Byre  v.  Jtieob,  14  Gratt.  480, 
*IS  Am.  Dec.  867.  In  that  case  the  court  said: 
•'The  right  to  take  property  by  devise  or  de- 
«cent  Is  the  creature  of  the  law,  and  secured 
and  protected  by  its  authority.  The  legisla- 
ture might,  if  it  9aw  proper,  restrict  the  suc- 
oessioD  to  a  decedent's  estate,  either  by  devise 
•or  descent,  to  a  particular  class  of  his  kindred, — 
«ay  to  his  lineal  descend  a  ots  and  ascendants, — 
and  it  might  impose  terms  and  conditions  up- 
on which  collateral  relatives  may  be  permitted 
to  take  it,  or  it  may  to-morrow,  if  it  please, 
absolutely  repeal  the  statute  of  wills  and  that 
of  descents  and  distributions,  and  declare  that 
upon  the  death  of  a  party  his  property  shall 
be  applied  to  the  payment  of  his  debts,  and 
the  residue  appropriated  to  public  uses." 

The  Statute  of  New  York  (Laws  1885,  chap. 
488),  contains  substantially  the  same  provis- 
ions, and  nearly  the  same  exemptions,  as  the 
iirst  section  of  chapter  146  of  the  Laws  of  1898 
of  our  state.  It  does  not  differ  in  principle 
from  ours.  The  question  of  the  constitution- 
ality of  this  act  came  before  the  New  York 
oourt  of  appeals  in  Be  McPherton,  104  N.  Y. 
^06.  58  Am.  Rep.  602,  and  that  court  said: 
"  We  entertain  no  doubt  that  such  a  tax  can 
Im  constitutionally  imposed.  The  power  of 
the  legislature  over  the  subject  of  taxation, 
•except  as  limited  bv  constitutional  restrictions, 
is  unbounded.  It  is  for  that  bodv,  in  the  ex- 
orcise of  its  discretion,  to  select  objects  of  tax- 
ation. It  may  impose  all  the  taxes  upon  land, 
or  all  upon  personal  property,  or  all  upon 
houses  or  upon  incomes."  A  like  statute  in 
New  Hampshire  was  held  by  the  supreme  court 
of  that  state  to  be  in  violation  of  that  state's 
oonstitution,  which  empowered  the  legislature 
to  assess  and  lay  taxes,  but  expresslv  limited 
that  grant  of  power  to  "  proportional  and  rea- 
oonable  assessments,  rates,  and  taxes,  upon  all 
the  inhabitants  and  residents  within  the  said 
otate,  and  upon  the  estates  within  the  same." 
And,  by  article  12  of  the  Bill  of  Rights,  every 
member  of  the  community  '*  Is  bound  to  con- 
tribute his  share  to  the  expense"  of  the  state. 
Ourryy,  Spencer,  91  N.  H.  624,  60  Am.  Rep. 
^7. 

We  are  not  aware  that  the  question  has  been 
•decided  in  any  other  state  where  similar  stat- 
utes exist.  These  decisions  of  the  courts,  be- 
ing based  upon  constitutions  containing  pro- 
Tisions  in  some  cases  unlike,  and  in  others  like, 
but  not  the  same,  as  our  constitution,  have  a  les- 
sened weight  as  authority  here.  In  Virginia 
the  constitution  required  taxes  to  be  equaland 
tiniform.    In  Maryland  the  constitutional  pro- 
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vision  required  every  person  holding  property 
to  contribute  his  proportion  of  public  taxes, 
aceording  to  his  actual  worth  in  real  or  per- 
sonal property.  But,  whatever  may  be  the 
particular  language  of  the  several  state  con- 
stitutions, all  the  cases  assume  that  the  con- 
stitution, either  in  terms  or  by  necessary  im- 
plication, requires  taxation  of  property  to  be 
equal  and  uniform;  and  in  all  of  them,  except 
the  New  Hampshire  case,  succession  taxes  are 
regarded  as  special  taxes  or  duties,  or,  more 
exactly  excises,  not  falling  within  the  regular 
and  oidinary  annual  taxalion  of  property,  con- 
templated and  provided  for  and  guarded  by 
constitutional  provisions  and  limitations. 

The  statute  under  consideration  provides  a 
subject  and  mode  of  taxation  not  heretofore 
resorted  to  in  this  state.  The  act  provides 
sufQcient  opportunitv  to  parties  interested  to 
be  heard  and  have  their  rights  protected,  and 
cannot  be  deemed  to  conflict  with  article  1, 
g  6,  of  the  Constitution,  which  provides  that 
no  person  shall  be  deprived  of  hia  property 
or  privileges,  but  by  judgment  of  his  peers  or 
by  the  law  of  the  landf,  nor  with  section  21  of 
the  same  article,  which  prohibits  the  taking 
of  private  property  for  public  uses  without 
just  compensation.  Perhaps  the  latter  pro- 
vision is  limited  to  the  exercise  of  the  right  of 
eminent  domain,  and  does  not  extend  to  the 
subject  of  taxation.  The  word  '*  compensa- 
tion "  seems  to  imply  a  money  or  other  valu- 
able consideration,  as  distinguished  from  the 
protection  of  life  and  property  afforded  by  the 
state  as  a  return  for  the  tax  contributions  of 
its  citizens. 

Does  the  act  conflict  with  the  constitutional 
provision  which  requires  all  taxes  assessed  upon 
real  and  personal  estate  to  be  apportioned  and 
assessed  eoually,  according  to  the  just  value 
thereof  7  The  first  constitution  of  Staine  pro- 
vided that,  *'while  the  public  expenses  shall  be 
assessed  on  polls  and  estates,  a  general  valuation 
shall  be  taken  at  least  once  in  ten  years."  Art 
9,  g  7.  .  Section  8,  immediately  following  was: 
"All  taxes  upon  real  estate,  assessed  bv  author- 
ity of  this  state,  shall  be  apportioned  and  as- 
sessed equally,  according  to  the  just  value 
thereof.  These  provisions  remained  un- 
changed until  1875,  when,  by  an  amendment, 
the  words  ''and  personal"  were  inserted  after 
the  word  "real,"  in  the  eighth  section.  Prior 
to  this  amendment  there  was  no  express  con- 
stitutional requirement  that  taxes  on  personal 
property  should  be  uniform;  but  it  was  left  to 
the  legislature  to  determine  the  subjects,  mode, 
and  rate  of  taxation  of  personal  property,  in 
its  discretion,  and  without  limitation  or  re- 
striction, unless  such  exercise  of  power  should 
degenerate  into  such  arbitrary,  oppressive,  and 
unreasonable  exactions  as  to  be  subversive  of 
the  principles  of  the  constitution  and  the 
rights  of  the  people.  Oooley,  Ck>nsi.  lim.  pp. 
616,  617. 

The  two  sections,  7  and  8,  aa  they  now 
stand,  must  be  construed  together,  to  deter- 
mine their  scope  and  extent.  Section  7  pro- 
vides that  so  long  as  the  public  expenses  shall 
be  assessed  on  polls  and  estates,  to  equalize  the 
burden  as  nearly  as  practicable,  a  general 
valuation  shall  be  taken  as  often  as  every  ten 
years.  By  its  |erros  it  necessarily  implies  a 
periodical  and  regularly  recurring  aasesBment 
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of  predetennined  amounts,  proportioned  to  the 
entire  estates  within  the  taxed  district,  to  meet 
•oonUnuiog  and  regularly  recurring  expenses, 
while  section  8,  manifestly  referring  to  the 
same  class  of  general  taxes,  provides  for  an 
«qual  apportionment  and  assessment  according 
to  value.  It  is  clear  that  these  sections  con- 
template only  the  general,  constantly  recurring 
-assessment  upon  the  same  property,  and  do 
not  include  occasional,  exceptional,  and  spe- 
cial subjects  and  modes  of  taxation.  The  con- 
stant practice,  hitherto  unobjected  to,  of  im- 
posing a  duty  or  exacting  a  fee  for  the  right 
to  exercise  certain  vocations,  not  illegal  in 
themselves,  but  made  so  by  statute  for  the  pur- 
pose of  deriving  a  revenue  therefrom,  such  as 
that  required  o?  itinerant  vendors,  retail  liquor 
dealers,  while  a  license  law  existed,  innholders, 
Auctioneers,  insurance  brokers,  etc.,  notwith- 
standing all  the  real  and  personal  property  of 
«uch  persons  was  assessed  in  common  with 
the  property  of  all  others  in  the  state  in  the 

Sneral  and  recurring  assessments,  conclusively 
ows  that  many  subjects  of  taxation  have 
constantly  been  regarded  as  not  falling  within 
the  prohibition  of  sections  7  and  8  of  the  Con- 
stitution. The  tax  imposed  upon  the  fran- 
chises of  railroads  and  other  corporations,  up- 
on a  basis  which  did  not  result  in  e<}ual 
taxation  according  to  value  and  proportion, 
has  been  held  by  this  court  as  not  in  Violation 
of  the  constitution,  but  within  the  legitimate 
province  of  the  legislature.  State  ▼.  Western 
V.  TeUg.  Co.  78  Me.  527;  8taU  ▼.  Maine  Cent. 
B,  Co.  74  Me.  882.  So,  also,  the  extensive 
•exemptions  of  property  from  all  taxation,  such 
as  the  property  of  literary,  benevolent,  and 
charitable  institutions,  acquiesced  in  for  many 
years  without  objection,  afford  a  practical 
construction  of  sections  7  and  8,  that  they  do 
not  require  an  absolute  equality,  but  that  the 
legislature  may,  in  its  discretion,  exempt  from 
taxation  classes  of  property  within  the  terms 
of  these  sections,  althoagh  the  effect  is  to  in- 
crease the  rate  upon  other  assessable  property, 
snd  may  select  classes  of  subjects  from  which 
duties  and  excises  may  be  required,  not,  how- 
ever, degenerating  into  arbitrary  and  oppres- 
sive burdens.  The  duties  exacted  by  the  state 
from  justices  of  the  peace  and  other  oflScers, 
and  attorneys  before  admission  to  the  bar,  have 
never  been  regarded  as  a  violation  of  the  con- 
stitutional provisions  in  regard  to  taxation,  but 
as  excise  taxes,  rightfully  levied.  Cooley, 
Const  Lim.  pp.  617-610;  P&rHand  Bank  v. 
Apthorp,  18  Mass.  256. 

It  is  evident,  therefore,  that  these  constitu- 
tional requirements  do  not  include  every  spe- 
>cie8  of  taxation,  but  all  special  cases  like  those 
referred  to  are,  by  implication,  excepted. 

The  tax  provided  for  in  the  statute  under 
consideration  is  clearly  an  excise  tax.  SchoUy 
▼.  J20I0,  90  U.  8.  28  WalL  846,  28  L.  ed.  101. 
The  whole  tenor  and  scope  of  the  act  is  one  of 
•excise,  and  not  a  *'tax  upon  property,"  as  that 
term  is  used  in  the  constitution.  It  is  not 
laid  according  to  any  rule  of  proportion,  but 
is  laid  upon  the  interests  specified  in  the  act, 
without  any  reference  to  the  whole  amount 
required  to  be  raised  for  public  purposes,  or 
to  the  whole  amount  of  property  in  the  state 
liable  to  be  assesBed  for  public  purposes.    It 
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is  true  that  the  act  contains  some  language  in- 
dicating a  tax  upon  property,  but  it  dould  be 
construed  according  to  its  essential  principle, 
object,  and  effect.  Substance,  and  not  form 
or  phrase,  is  the  important  thing.  All  exac- 
tions of  money  by  the  government  are  taxes, 
but  they  are  not  all  levial  by  assessment  upon 
values.  The  latter  class  refers  to  the  burdens 
recurring  periodically,  which  are  assessed  up- 
on valuations  of  property,  made  at  stated  in- 
tervals. Danforth, «/.,  in  delivering  the  opin- 
ion of  the  court  in  8taU  v.  Wehtern  U,  Teleg, 
Co,,  eupra^  said:  "Such  is  the  variety  and  ex- 
tent of  meaning  attached  to  the  word  'tax.'  or 
'taxes,'  that  no  argument  either  way  cnn  be 
drawn  from  its  use.  It  has  been  at  difTerent 
times  applied  to  nearly  if  not  quite  every  bur- 
den imposed  upon  persons,  property,  or  busi- 
ness for  the  support  of  government;  and,  in 
acts  for  raising  a  revenue  for  public  purposes, 
it  seems  to  be  used  as  meaning  the  same  thing 
as  'impost.*  'duty,'  or  'excise.'  " 

The  tax  under  this  statute  is,  once  for  all, 
an  excise  or  duty  upon  the  right  or  privilege 
of  taking  property,  by  will  or  descent,  under 
the  law  or  the  stste.  It  is  uniform  in  its  rate 
as  to  the  entire  class  of  collaterals  and  stran- 
gers, which  satisties  the  constitutionsl  require- 
ment of  uniformity.  State  v.  Western  U,  Teleg, 
Co,  supra;  Brewer  Brick  Co,  v.  Breioer,  62  Me. 
74, 16  Am.  Rep.  895.  "It  is  not  levied  as  prop- 
ertv  taxes  usually  are.  There  is  no  given  sum 
to  be  sssessed,  in  which  the  percentage  is  fixed 
by  valuation;  but  the  percentage  is  fixed  by 
law,  leaving  the  amount  to  be  ascertained  by 
the  valuation."  The  value  of  the  property  is 
resorted  to,  to  measure  the  amount  of  the  ex- 
cise. The  act  taxing  telesraph  companies  in 
terms  imposed  a  tax  of  ^  per  cent  on  the 
value  of  any  telegraph  line,  etc. ,  and  it  wss 
strongly  urged  by  counsel  that  this  was  a  prop- 
erty tax,  and  not  an  excise,  and  therefore  vio- 
lated the  constitutional  provision  requiring 
equal  taxation;  but  this  court,  in  State  v.  West- 
ern U.  Teleg.  Co,,  supra,  beld  that  the  tax  was 
an  excise,  and  clearly  within  the  constitutional 
right  of  tiie  legislature  to  impose.  Connecticut 
Mut.  L.  Ins,  Co.  V.  Com.  188  Mass.  162.  The 
same  reasoning  applies  with  equal  force  to  the 
tax  on  collateral  inheritances.  Stato  ▼.  Mains 
Cent.  B.  Co.  supra. 

The  constitution  guarantees  to  the  citizen 
the  right  of  acquiring,  possessinji^,  and  pro- 
tecting property  (art.  1,  §  1),  which  includes 
also  the  right  of  disposal.  But  the  guaranty 
ceases  to  operate  at  the  death  of  tbe  possessor. 
There  is  no  provision  of  our  constitution,  or 
that  of  the  United  States,  which  secures  the 
right  to  any  one  to  control  or  dispose  of  his 
property  after  his  death,  nor  the  right  to  any 
one.  whether  kindred  or  not,  to  take  it  by  in- 
heritance. Descent  is  a  creature  of  statute, 
and  not  a  natural  right.  2  Bl.  Com.  pp.  10- 
18;  Strode  v.  Cam.  52  Pa.  181.  At  common 
law,  prior  to  the  statute  of  distribution  in  Eng- 
land (22  &  28  Car.  IL),  descent  of  personal 
property  could  hardly  be  recognized ;  and, 
even  after  the  statute  requiring  administration 
to  be  granted,  the  administrator,  after  the  pay- 
ment of  the  debts  and  funeral  expenses  of  the 
deceased,  was  entitled  to  retain  to  himself  the 
residue  of  his  effects,  the  court  holding  thai 
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Ibere  was  no  power  to  compel  a  distribution. 
2  Bl.  Com.  515;  Bdtoards  v.  Freeman,  2  P. 
Wms.  442. 

Degrees  of  kindred  and  the  laws  of  descent 
in  the  several  states  of  the  Union  differ  widely. 
In  this  state  there  have  been  frequent  changes 
in  the  law  governing  the  subject.  It  is  en- 
tirely within  the  province  of  the  legislature  to 
determine  who  shall  and  who  shall  not  take 
the  estate,  and  the  proportion  in  which  they 
may  take,  and  whether  severally  or  as  joint 
tenants,  per  capita  or  per  stirpes.  In  the  ab- 
sence of  constitutional  prohibition  the  legisla- 
ture is  supreme,  and  may  dispose  of  an  intes- 
tate decedent's  estate,  after  payment  of  his 
debts,  to  any  class  or  classes  of  his  kindred,  to 
the  exclusion  of  any  class  or  classes.  It  may 
limit  heirship  to  lineal  descendants,  to  the  ab- 
solute exclusion  of  all  collaterals.  If  it  per- 
mits, as  our  laws  now  do,  collateral  kindred  to 
Inherit,  no  reason  is  perceived  why  the  state 
Is  debarred  from  exncting  an  excise  or  duty 
from  such  collateral  for  such  privilege  allowed 
by  the  state.  It  is  necessary  to  make  such  ex- 
cise uniform  as  to  the  entire  class  of  collaterals. 
It  muRt  not  tax  one  and  exempt  another  in  the 
same  class.  But  it  is  not  a  violation  of  this 
principle  to  require  an  excise  from  all  collat- 
erals and  strangers,  and  exempt  from  the  ex- 
cise classes  nearer  in  blood  to  the  decedent. 

The  right  tp  dispose  of  estates  by  will  is  of 
very  ancient  origin,  but  is  a  creature  of  muni- 
cipal law,  and  not  a  natural  right  Redf. 
Wills,  chap.  1.  S  1;  Maaer  v.  Qrima,  49  U.  8. 
8  How.  494,  12  L.  ed.  1170.  Before  the  Stat- 
uto  of  Wills  in  England  (83,  84  t&  85  Heo. 
Till.),  the  right  did  not  extend  to  real  estate, 
and  was  limited  as  to  personal,  if  the  testator 
left  a  widow  or  children.  If  he  had  both,  be 
could  dispose  of  but  one  third  of  his  personal 
estate  by  will;  if  but  one,  he  could  dispose  of 
one  hall.  This  right  has  since  been  extended 
by  statute  to  include  real  estate,  and  all  per- 
sonalty. The  restriction  has  never  existed  in 
this  country,  except  as  to  widows,  where  right 
to  dower  and  a  share  of  the  personal  estate  is 
secured  by  statute  in  most  of  the  states,  and  in 
Louisiana,  where  the  rules  of  the  civil  law  pre- 
vail. Our  statute  of  wills  authorizes  certain 
persons  to  make  wills,  and  prescribes  the  mode 
of  t  heir  execution.  This  is  a  statute  right,  and 
it  is  competent  for  the  lawmaking  power  to 
modify  or  take  away  the  right,  fi  the  right 
itself  can  be  wholly  destroyed,  it  must  be  com- 
petent to  impose  conditions  and  limitations 
upon  it.    The  greater  always  includes  the  less. 

While  it  has  always  been  the  policy  of  our 
law  to  allow  collaterals  to  inherit,  in  default 
of  lineal  descendanCiB,  and  to  allow  the  dis- 
posal of  estates  by  will,  which  take  effect  only 
at  the  death  of  the  owner,  and  when  his  own- 
ership has  ceased,  the  policy  may  be  changed 
if  the  legislature  so  determine;  and  it  is  com- 
petent for  it,  if  it  chooses,  to  retain  this  gen- 
eral policy,  and  to  annex  to  the  privilege  of 
taking  a  decedent's  property  by  descent  or 
will,  such  conditions  as  it  mav  deem  wise.  An 
excise  tax  upon  the  value  of  the  property  so 
allowed  to  be  received  by  the  collateral  or 
stranger  to  the  blood  leaves  him  in  much  bet- 
ter condition  than  an  absolute  withdrawal  of 
the  privilege  would.  He  cannot  complain  of 
unjust  taxation  when  the  state  allows  him  to 
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take  a  property  subject  to  a  duty  of  %k  per 
cent,  when  the  estate  has  the  right  to  exclude 
htm  from  the  whole. 

The  exemption  from  the  tax  of  certain 
classes,  not  any  part  of  the  classes  taxed,  i» 
unobjectionable  on  constitutional  groundSb 
StaU  V.  Western  U.  Telea,  Go,  78  Me.  527. 

We  Uiink  the  Act  of  1893  imposed  an  excise 
tax  upon  certain  inheritances  and  li.visea  and 
conveyances,  to  take  effect  after  the  death  of 
the  grantor,  and  is  not  a  tax  upon  property^ 
within  the  meaning  of  article  9,  §  8,  of  ibe 
Constitution,  and  does  not  conflict  with  any 
provision  of  the  constitution  of  Maine. 

It  is  claimed  by  the  appellant  that  the  act  i» 
in  conflict  with  the  14th  Amendment  to  the 
Constitution  of  the  United  States,  which  pro- 
hibits anv  state  from  depriving  "  any  person 
of  life,  liberty,  or  property,  without  due  pro- 
oess  of  law."  It  is  argued  that  the  act  fails  U> 
furnish  suflScient  means  to  parties  interested 
for  the  protection  of  their  rights,  and  confera 
upon  probate  courts  powers  and  duties  not  au- 
thorized or  contemplated  by  our  constitution. 
The  Act  (sec.  12)  provides  for  an  appraisal  of 
the  estate  subject  to  the  excise,  upcm  applica- 
tion to  the  probate  court,  by  the  state  asses- 
sors, or  any  person  interested  in  the  estate;  and 
(sec.  18)  the  probate  court  having  jurisdiction 
of  the  settlement  of  the  estate  is  authorized  u> 
**  hear  and  determine  all  questions  in  relation 
to  said  tax  (hat  may  arise, "'etc.,  "subject  to  ap- 
peal as  in  other  cases."  These  inovisions  fully 
secure  the  rights  of  all  parties  interested,  and 
satisfv  the  requirement  of  "due  process  of 
law.*'^  The  act  applies  equally  to  citizens  of 
this  and  other  states,  and  therefore  is  not  in 
conflict  with  another  provision  of  the  14tb 
Amendment,  that  "  no  state  shall  make  or  en- 
force any  law  which  shall  abridge  the  privi- 
leges  or  immunities  of  citizens  of  the  Uniied 
States."  Whether  the  parties  subject  to  the 
excise  take  by  will  or  descent,  it  is  only  under 
and  by  virtue  of  the  laws  of  this  state  that  the 
right  or  privilege  to  take  at  all  exists;  and 
wnen  that  law  places  all  upon  an  equality,  a» 
this  act  does,  there  can  be  no  violation  of  thia 
constitutional  provision,  in  letter  or  spirit 

The  question  whether  the  exemption  of  fSM 
in  the  first  section  is  an  exemption  from  tha 
corpus  of  the  estate,  or  a  several  exemption  of 
that  sum  from  each  portion  of  the  estate  pasa- 
ing  by  will  or  descent  to  persons  outside  the 
exempted  classes,  is  raised  by  the  appeal.    A 
careful  examination  of  the  statute  satisfies  urn 
that  the  legislature  intended  the  exemption  to 
apply  to  each  taker  within  the  class  subject  to 
the  auty.    The  langua^  of  section  1  is  that 
"  all  property  .  .      which  shall  pass  by  will  or 
by  t^e  intestate  laws  of  this  state  .  .  .  other 
than  to  or  for  the  use  of  the  father,"  etc.,  ".  •  . 
shall  be  liable  to  a  tax  of  two  and  one  half  per 
cent  of  its  value  above  the  sum  of  five  hundred 
dollars,"  etc.,  and  any  grantee  under  a  convey- 
ance made  during  the  grantor's  life,  to  take  ef- 
fect after  his  death,  "shall  be  liable  for  all 
such  taxes."    It  is  difficult  to  construe  this  lan- 
guage to  mean  other  than  that  such  taker,  sub- 
ject to  the  tax,  shall  be  liable  upon  the  amount 
received,  above  $500.    A   grantee  is   made 
liable  to  "such  taxes."  What  taxes?  Plainly, 
2i  per  cent  upon  the  amount  received  in  ex- 
cess of  $500.    This  oonstmction  Is  greatly 
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«lded  by  the  second  section,  which,  in  dealing 
with  limited  estates  to  the  excepted  classes 
(whether  including  all  or  part  of  decendent's 
-estate),  and  remainder  to  the  taxable  class,  pro- 
vides for  an  appraisal  of  the  value  of  the  lim- 
iu;d  estate,  and,  when  that  is  ascertained,  that 
value,  "  together  with  the  sum  of  five  hundred 
dollars,"  is  to  be  deducted  from  the  value  of 
•uch  property,  and  the  remainder  becomes  sub- 


ject to  the  tax  or  duty.  This  provision  is 
plainly  inconsistent  with  the  claim  that  the 
$500  exemption  is  to  be  taken,  once  for  all, 
from  the  corpus  of  decedent's  entire  estate. 
The  legislature  undoubtedly  intended  the  same 
rule  to  apply  in  both  sections.  We  think, 
therefore,  that  the  decree  of  the  probate  court 
was  correct,  and  the  entry  must  be,  deene  (^ 
Probate  Court  affirmed. 
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John  D.  FORWARD,  BespU, 

V. 

CONTINENTAL  INSURANCE  CO.,  Appt. 

atf  N.  T.  88SJ 

1*  Knowled^  of  an  a^pent,  with  power 
to  solicit  insurance*  collect  premi- 
nms*  and  deliver  policies*  of  the  exis- 
teooe  of  a  bill  of  sale  of  property  Insured,  takes 
Buch  instrument  out  of  the  operation  of  a  con- 
dition as  to  title  and  inoumbranoes  In  a  poiioy* 
which  at  his  discretion  he  flUs  up  and  deliyers* 
(Per  O'Brien  FinOt^  and  Peekham^  JJ.) 

H.  A  mere  paper  transflar  called  a  Mil 
of  sale*  without  oontf  deration  and  without 
delivery  of  poasession  of  the  property,  does  not 
constitute  a  diange  of  title  or  an  incumbrance 
within  tbe  meaning  of  an  Insurance  policy  con- 
taining conditions  as  to  title  and  incumbrances, 
even  if  It  was  intended  to  defraud  creditors. 

(Gray.  J.«  dissents.  JBorl,  J.,  dieaenU  from  prmpO' 
mUUm  14 

anneft,180A.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Courts 
Ffth  Department,  denying  a  new  trial  upon 
ezcepiions  taken  at  a  trial  at  the  (lenesee 
Circuit  of  an  action  brought  to  recover  the 
amount  alleged  to  be  due  upon  a  policy  of  fire 
insurance.    Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  M.  H.  Peck,  Jr.,  for  appellant: 

A  policy  of  insurance,  like  other  contracts. 
Is  presumed  to  embrace  the  entire  agreement 
between  the  parties. 

After  it  has  been  delivered  and  accepted 
parol  evidence  is  not  admitted  to  control  or 
vary  its  terms. 

Ifew  York  v.  Brooklyn  F,  Ine.  Co.  8  Abb, 
App.  Dec.  261;  Pindar  v.  Resolute  F,  Ine,  Co, 
47  N.  Y.  114;  Ripley  y,  JStna  Ine,  80  N.Y.  186. 
W  Am.  Dec  862;  Allen  v.  Oertnan  American 
Ine.  Co.  123  N.  Y.  6. 

The  bill  of  sale,  whether  intended  to  be  ab- 
eolote  or  as  a  chattel  mortgage,  transferred  the 
title  to  the  goods  to  the  persons  therein  men- 
tioned. 

Woodtoard  ▼.  Republic  F.  Ine.  Co,  82  Hun, 


If  this  mortgage  or  bill  of  sale  was  good  be- 
tween the  parties,  the  fact  that   it  was  void 

NoEB.— As  to  the  eifeot  of  knowledge  hy  In- 
•uxer*s  agent  of  falsity  of  statements  in  appUca- 
tion,  see  note  to  demons  v.  Supreme  Assemhly 
BoyalSocof  GoedFeUows(N.Y.)i6  L.B.A.83. 
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as  to  third  persons  does  not  affect  the  question. 

Wood.  Fire  Ins.  §  822. 

By  the  terms  of  the  |>oli<7  it  became  en- 
tirely void,  by  the  giving  of  this  bill  of  sale; 
the  insurance  was  not  separable. 

Smith  V.  Agricultural  Ine,  Co,  118  N.  Y.  5ia 

Insurance  policies  must,  like  other  written 
contracts,  be  so  construed  as  to  give  effect  to 
the  intent  of  the  parties  as  indicated  by  the  lan- 
guage employed.  Such  a  construction  should 
be  adopted  as  will  uphold  the  whole  contract 
and  give  effect  to  all  its  provisions  in  prefer- 
ence to  one  that  will  render  some  of  its  pro- 
visions nugatory. 

WeedY.  London  SL.  F.  Ine.Co,  116  N.Y.  114. 

The  conditions  violated  in  this  case  were  con- 
tained in  the  authorized  blank,  and  as  to  these 
the  agent  has  no  power  in  any  manner,  in  writ- 
ing or  otherwise,  to  waive  them,  but  power  ia 
given  to  agents  to  waive  added  provisions  or 
conditions,  provided  such  waiver  is  written 
upon  or  attached  to  the  policy.  It  is  immater- 
ial whether  the  plaintiff  read  the  policy  or  not. 
The  conditions  and  limitations  were  a  part  of 
the  contract  and  he  waa  bound  to  take  notice 
of  them. 

Quinlnn  v.  Providence  Waehinffton  Ine,  Co. 
183  N.  Y.  856;  C^Brien  ▼.  PreecoU  Ine.  Co.  184 
N.  Y.  28. 

It  was  perfectly  proper  and  competent  for 
the  parties  to  this  contract  to  proviae  therein 
that  an  vthing  done  by,  or  known  to.  the  agent 
should  be  without  effect  upon  the  contract  un- 
less made  known  in  writing  to  the  principal. 

Allen  r.  German  American  Ine.  Co,  128  K. 
Y.  6. 

The  burden  of  showing  the  power  and  au- 
thority of  the  agent  is  upon  the  plaintiff  and 
it  is  not  sufficient  to  simply  prove  that  a  person 
signed  the  policy  as  sgent,  and  this  does  not 
prove  authority  in  him  to  waive  any  oonditiona 
of  the  policy. 

Meeselbadt  t.  Norman,  122  N.  Y.  578. 

What  waa  done  by  the  adjuster  in  ascertain- 
ing the  amount  of  the  loss  does  not  operate  aa 
a  waiver  of  the  forfeiture. 

Weed  V.  London  <ft  L.  F,  Ine,  Co.  116  N.  Y. 
106:  Armstrong  t.  Agricultural  Ine,  Co.  180 
N.  Y.  560. 

This  is  an  action  on  the  policv,  and  not  to 
reform  it,  and  evidence  of  a  waiver,  not  hav- 
ing been  pleaded,  is  not  admissible. 

Oakley  v.  Morton,  11  N.  Y.  25,  62  Am.  Dea 
49;  Bogurdus  v.  New  York  L,  Ins,  Co.  101  N. 
Y.  828;  Reining  v.  Buffalo,  102  N.  Y.  808. 

The  power  to  waive  could  only  be  exercised 
in  the  mode  prescribed,  unless  it  was  shown 
that   tbe  agent  whose   acts  were  idleged  to 
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amount  to  a  waiver  possessed  actually  or  ap- 
parently the  power  of  his  principal  in  respect 
to  the  provision  alleged  to  have  been  waived. 

Me98elback  v.  Norman^  supra;  OUnn  ▼. 
Garth,  188  N.  Y.  18. 

It  was  essentially  a  conditional  obligation  of 
the  company,  and  when  he  accepted  it  the 
plaintiff  became  chargeable  with  knowledi;e 
of  its  contents  and  took  it  according  and  sub- 
ject to  its  terms.  There  is  no  reason  why  any 
provision  should  be  set  aside. 

Alien  V.  Oerman-Ameriean  Ins.  Co.  128  N. 
Y.  6;  Qy.inUm  v.  PtovidenU'  Washington  Ins, 
Co.  188  N.  Y.  866. 

Of  such  a  condition  eiristing  in  another  case 
the  supreme  court  says:  Had  the  company 
been  advised  that  Mr.  Elieman  was  placing 
mortgage  after  mortgage  upon  his  property  in- 
sured, and  that  he  had  suffered  a  Judgment  to 
be  recovered  against  him,  it  would  undoubt- 
edly have  availed  itself  of  the  right  reserved 
to  cancel  the  policy;  its  officials  would  have 
concluded  that  there  was  a  moral  hazard 
which  they  did  not  wish  to  be  aubjected  to. 

Kiernan  v.  Agriculturiil  Ins,  Co,  <tf  TTafer- 
town,  72  Hun,  519. 

Mr,  Safford  E.  North*  for  respondent: 

The  knowledge  of  the  agent  at  the  time  the 
policy  was  issued  of  any  fact  or  condition  con- 
trary to  the  terms  of  the  policy  is  to  be  deemed 
the  knowledge  of  the  company  itself. 

Carpenter  v.  QermarV'A'nieTiean  Ins.  Co.  185 
N.  Y.  298;  Berrjf  v.  American  Cent.  Ins,  Co. 
182  N.  Y.  49;  Gross  v.  National  F,  Ins,  Co, 
182  K  Y.  183;  Short  v.  Home  Ins.  Co,  90  N. 
Y.  16,  48  Am.  Rep.  188:  Woodruffs.  Imperial 
F,  Ins,  Go,  88  N.  Y.  184;  Whited  v.  Oermania 
F.  Ins.  Go,  76  N.  Y.  415,  82  Am.  Rep.  880; 
Van  Sehoick  v.  Niagara  Falls  Ins.  Co,  68  N. 
Y.  484. 

Where  a  policy  is  issued  oontaininff  condi- 
tions inconsistent  with  the  facts,  and  the  agent 
knew  the  facts  when  the  policy  was  issued, 
the  conditions  are  waived  so  far  as  they  con- 
flict with  the  facts  known  to  the  agent. 

Wood,  Ins.  §  88;  j^na  Ins.  Co,  v.  Ma- 
guire,  51  IlL  842;  Minor  y.  Phanim  Ins. 
Co.  27  Wis.  698.  9  Am.  Rep.  479;  Meehler  v. 
Phcmix  Ins.  Co.  88  Wis.  665;  Winans  v. 
Allemania  F,  Ins,  Co,  88  Wis.  842. 

Knowledge  of  the  agent  was  to  be  deemed 
the  knowledge  of  the  principal. 

Holden  v.  ^New  York  <fc  Erie  Bank,  72  N.  Y. 
286;  The  Distilled  Spirits  Case,  78  U.  8.  11 
Wall.  356,  20  L.  ed.  167;  Uoover  v.  Wise,  91 
U.  8.  808,  28  L.  ed.  893;  Woodward  v.  Sepub- 
lie  F.  Ins,  Co.  82  Hun,  365. 

The  interest  of  the  plaintiff  in  the  property 
was  proved  on  the  trial  to  be  precisely  what 
defendant  understood  it  to  be  when  the  policy 
was  contracted  for. 

Nothing  more  tban  an  insurable  interest  was 
necessary. 

Wood.  Ins.  8  86. 

The  plaintiff  had  continued  in  possession, 
bought  new  goods  and  exercised  acts  of  own- 
ership. Upon  the  undisputed  evidence  in  the 
case  he  was  still  the  sole  owner. 

Barry  v.  Hamburg-Bremen  F,  Ins.  Co.  110 
N.  Y.  1. 

O'Brient  /.,  delivered  the  opinion  of  the 
court: 
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The   judgment   In  this  case  was  recovered 
upon  a  policy  of  insurance    issued  April  SSt, 
1891,  at  one  year,  upon  a  store  and  the  ^oods 
therein,  which  were  owned  by  the   plaintiff. 
By  the  terms  of  the  policy  the  risk  was  dis- 
tributed as  follows:    Upon  the  store,  a  snm  not 
exceeding  $1^000;  the  goods,  a  sum    not  ex- 
ceeding f  1,200;  and  the  furniture  and  safe,  » 
sum  not  exceeding  $100.    The  entire  property 
was  destroyed  by  fire  on  the  27th  of  Septem- 
ber, 1891.    The  complaint  alleges,  and  the  an- 
swer admits,  that  the  loss  was   adjusted  and 
determined  between  the  plaintiff  and  a  general 
agent  of  the  defendant  on  the  6th  of  October 
following  at  $1,950,  and  the  recovery  was  for 
this  sum  and  interest.    The  only  defense  inter- 
posed by  the  answer,  or  urged  upon  the  argu- 
ment of  the  appeal  in  this  court,  was  a  breach 
on  the  part  of  the  plaintiff  of  one,  or  perbapa 
two,  of  the  conditions  contained  in  the  follow- 
ing clause  of  the  policy:    *'Tbis  entire  policy. 
unless  otherwise   provided  by  agreement  in- 
dorsed hereon  or  added  hereto,  shall  be  void 
.    •    .    if  the  interest  of  the  insured  be  other 
than  unconditional,  sole  ownership,    .     .     . 
or  if  the  subject  of  insurance  be  personal  prop- 
erty, and  be  or  become  incumbered  by  a  chat- 
tel mortgage.    .    •    •    In  any  matter  relatiu - 
to  this  insurance,  no  person,  unless  duly  au- 
thorized in  writing,  shall  be  deemed  the  agent 
of   this   company.    .    .    .    Tbia    policy    is 
made  and  accepted   subject  to  the  foregoing 
stipulations  and  conditions,  together  with  such 
other  provisions,  agreements,  or  conditiona  as 
may  be  indorsed  hereon  or  added  hereto;  and 
no  officer,  agent,  or  other  representative  of  this 
company,  shall  have  power  to  waive  any  pro- 
vision or  condition  of  this  policy,  except  such 
as,  by  the  terms  of   this  policy,  may  be  the 
subject  of  agreement,  indorsed  hereon  or  ad- 
ded hereto:  and,  as  to  such  provisions  and  con- 
ditions, no  officer,  agent,or  other  representative 
of  this  company  shall  have  such  power,  or  be 
deemed  or  held  to  have  waived  such  provisions 
or  conditions,  unless  such  waiver,  if  any,  ahsdl 
be  written  upon  or  attached  hereto.    Kor  shall 
any  privilege  or   permission  affecting  the  in- 
surance under  the  policy  exist,  or  be  claimed 
by  the  insured,  unless  so  written  or  attached." 
It  was  shown  at  the  trial  that  the   plaintiff, 
about  two  months  before  the  policy  had  been 
issued  to  him,  had  executed  and  delivered  to 
his  brother  an  instrument  in  the  form  of  a  bill 
of  sale  upon  the  stock  of  goods,  furniture,  and 
fixtures  in  the  store,  which  on  March  8,- 1891, 
was  filed  in  the  town  clerk's  office.    Thia  in- 
strument, in  consideration  of  $500,  purports  to 
transfer  the  plaintiff's  interest  in  the  property 
absolutely  to  his  brother.    The  proof  at  the 
trial  tended  to  show  that  there  was  in  fact  no 
consideration  for  the  transfer;  that  it  was  color- 
able,  merely,  and   made    between    the  two 
brothers  with   reference   to  some  litigations 
pending  or  threatened    against  the  plaintiff. 
The  brother  never  in  fact  paid  anything  as  a 
consideration  for  the  transfer,  and  no  debt  was 
due   or  owing  to  him  by  the   plaintiff.    He 
never  in  fact  claimed  any  title  to  the  property, 
or  any  right  to  its   possession,  which  aiwaya 
remained  in   the   plaintiff.    There  waa  also 
proof  that  the  existence  of  this  bill  of  sale,  and 
its  true  consideration,  character,  and  purpose, 
were  discloaed  to  the  defendant's  agent  hefora 
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the  policy  was  issued  or  delivered.  The  court 
dubmiUed  two  questions  to  the  Jury:  (1) 
Whether  the  defendant,  notwithstanding  the 
eosdition  of  the  policy,  had  knowledge  of  all 
the  facts  respecting  the  existence,  nature,  and 
purpose  of  the  bill  of  sale;  instructing  them 
that  the  knowledge  of  the  agent  was  the 
knowledge  of  the  company,  and  that,  if  they 
found  that  the  defendant  had  knowledge  of  the 
facts ,  the  policy  w  as  not  avoided .  (2)  W  bether 
a  statement  contained  in  the  proofs  of  loss,  to 
the  effect  that  there  was  do  incumbrance  on 
the  property  at  the  time,  waa  willfully  false, 
and  known  to  be  so  by  the  plaintiff  when  he 
made  the  proofs,  and  was  made  for  the  pur- 
pose  of  defrauding  the  defendant;  instructing 
them  that,  if  it  was  not  then  it  did  not  amount 
to  false  swearing,  within  the  intent  and  mean- 
ing of  a  condition  in  the  policy.  The  verdict 
was  in  favor  of  the  i)1aintiff,  and  hence  all  the 
disputed  facts  material  to  the  questions  of  law 
must  be  deemed  to  be  established  in  the  plain- 
tiff's favor. 

It  was  said  by  Judge  Andrews  in  WaUh  t. 
HarifoTd  F,  Jn$.  Co,,  78  N.  Y.  11.  upon  the  au- 
thority of  many  cases,  that  "conditions  for  the 
prepavment  of  premium,  and  the  like,  which 
enter  into  the  validity  of  a  contract  of  insur- 
ance at  its  inception,  may  be  waived  by  agents 
and  are  waived,  if  so  intended;  although  they 
remain  in  the  policy  when  delivered,  and  that 
a  contract  for  renewal  is,  for  tbe  purpose,  to 
be  treated  as  the  original  contract."  It  has 
uniformly  been  held  by  this  court  that  a  con- 
dition of  this  character  in  a  contract  of  insur- 
ance will  not  operate  to  avoid  it  after  a  ]o$>s, 
providing  the  company,  before  delivering  tbe 
policy,  had  knowledge  of  tbe  fact,  that  the  in- 
sured, notwithstanding  the  warranty,  or  tbe 
statement  and  the  condition,  was  not  the  sole 
owner,  or  that  it  was  incumbered.  In  such 
cases  the  company  is  deemed  to  have  waived 
the  coudition.  or  oy  tbe  delivery  of  the  policy 
with  tbe  condition  avoiding  it  in  case  the  in- 
sured is  not  the  sole  owner,  or  that  the  prop- 
erty is  incumbered,  and  accepting  tbe  pre- 
mium, is  held  estopped  from  setting  up  tbe 
condition  as  a  defense.  It  was  never  supposed 
that  such  a  condition  was  intended  to  apply  to 
a  state  of  facts  in  regard  to  which  the  com- 
pany had  been  fully  informed  when  it  accepted 
the  risk.  The  cases  on  this  point  are  numer- 
ous, and  it  is  impossible  to  make  any  distinc- 
tion in  principle  between  the  conditions  con- 
aidered  and  tbat  involved  in  tbe  case  at  bar. 
Van  Sc/ioick  v.  Niagara  Foils  Ins.  Co.  68  N. 
Y.  484;  ^Vh^te  v.  Germania  F.  Ins.  Co,  76 
N.  Y.  415;  Woodruff  v.  Imperial  F.  Ins,  Co. 
83  N.  Y.  184;  8/iort  v.  Horns  Ins.  Co.  90  N. 
Y.  16,  48  Am.  Rep.  188;  McNaUy  t.  Phcniix 
Jvs.  Co.  137  N.  Y.  889;  Carpenter  v.  Qerman 
American  Ins.  Co.  185  N.  Y.  298;  Cross  v. 
J9ational  F,  fns.  Co.  182  N.  Y.  133;  Berry  ▼. 
American  Cent,  Ins.  Co.  182  N.  Y.  49.  In 
these  cases  it  was  held,  either  tbat  the  com- 
pany had  waived  tbe  condition,  or  was  es- 
topped by  tbe  delivery  of  the  policy  and  the 
receipt  of  tbe  premium,  since,  under  such  cir- 
cumstances, it  could  not  be  supposed  tbat  it 
intended  to  deliver  to  the  insured  a  policy 
which  it  knew  to  be  void.  When  the  under- 
writer, before  the  inception  of  the  contract,  is 
informed  by  the  owner  that  the  property  is  in- 
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cumbered,  but  still  delivers  the  policy  with 
tbe  condition  embodied  in  it,  then,  as  itseema 
to  me,  it  is  not  so  much  a  question  of  waiver 
or  estopppel,  as  a  question  whether  the  condi- 
tion ever  attached  or  operated,  upon  the  fact» 
thus  disclosed.  It  can,  of  course,  operate  in 
the  future  upon  transfers  or  incumbrances,  a» 
the  facta  arise,  and  then  the  question  is  one  of 
waiver.  But,  when  the  facts  are  all  known 
before  anv  con  tract  is  made,  a  condition  against 
a  state  of  things  known  by  all  the  parties  to 
exist  cannot  be  deemed  to  be  witliin  their  in- 
ten  tion  or  purpose.  This  case  cannot  be  taken 
out  of  the  rule,  by  any  possible  distinction,  un- 
less it  be  bv  tbe  character  and  powers  of  the 
agent  of  the  defendant,  to  whom,  upon  the 
finding  of  the  Jury,  the  facts  were  communi- 
cated. It  is  urged  that  the  cases  cited  do  not 
apply,  for  the  reason  that  the  waiver  there  wa» 
by  a  general  agent.  That  may  be  true  with 
respect  to  the  four  cases  last  cited.  But  it  doea- 
not  seem  to  me  to  be  so  much  a  question  of 
power  or  authority  in  an  i^ent  to  waive  a  con- 
dition in  the  contract,  as  of  knowledge  by  the* 
company,  through  its  agent,  of  the  real  facts. 
In  the  Odrpentsr  Case,  supra,  the  information 
as  to  the  true  state  of  the  title  was  given  to  a. 
mere  clerk  of  the  general  agent;  and  we  held 
that  such  knowledge  waa  imputable  to  the 
companv  through  tbe  ^neral  agent,  for  whom, 
the  clerk  acted  In  soliciting  the  insurance,  and 
that  a  condition  of  this  character  remaining  in 
the  policy  did  not  avoid  it.  Now,  the  powera> 
of  the  agent  in  this  case  were  certainly  mucti 
broader  than  those  of  the  clerk  in  the  case  re* 
ferred  to.  In  this  case  the  person  to  whom  th» 
information  was  communicated  was  certainly 
an  agent  appointed  by  the  defendant  itself, 
while  in  that  the  person  had  no  authority  di- 
rectly from  the  company,  but  waa  a  mere  serv- 
ant or  clerk,  acting  for,  and  solely  under  the^ 
authority  of,  the  agent.  The  agent,  in  this 
case,  and  the  clerk,  in  the  other,  were  engaged 
in  precisely  the  same  duty,  and  performing  tbe 
same  service,  when  they  acquired  the  knowl- 
edge as  to  the  condition  of  the  property  and  the 
state  of  the  title.  Tbey  were  both  soliciting  in* 
surance,  and  ascertainingthe  character  andoon- 
dition  of  the  property  upon  which  tbe  risk  wae 
about  to  be  taken;  and  I  am  unable  to  sug* 
gest  any  reason  for  imputing  knowledge  in  the 
one  case,  and  not  in  tbe  other.  Moreover,  the 
record  is  entirely  silent  aa  to  any  facta  tending 
to  show  tbat  in  this  case  the  a^nt  was  acting 
in  pursuance  of  a  special  or  limited  power.  On 
the  face  of  the  policy,  he  appears  to  be  the 
duly  authorized  agent  of  the  defendant,  and 
actually  did  grant  special  permits,  and  waive 
conditions  in  the  policy.  He  had  power  Uy 
waive  conditions,  providing  it  waa  done  in  the 
manner  stipulated  in  tbe  policy;  that  is  to  say. 
In  writing.  He  had  power  to  solicit  insurancse, 
collect  premiums,  and  deliver  policies.  There 
is  no  proof  in  tbe  record  that  the  plaintiff  ever 
made  application  for  this  policy,  written  or. 
otherwise,  or  that  he  touched  the  company  at' 
any  point,  or  in  any  form,  except  through  thla 
agent .  The  fair  inference  from  the  proof  is  that 
the  defendant  furnished  the  agent  with  policies 
duly  executed,  which  he  filled  up  and  deliv- 
ered  at  his  discretion,  reporting  the  facts  to  the 
company.  There  is  nothing  on  the  face  of 
the  policy,  and  nothing  was  communicated  to 
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ihe  plaintiff,  to  lead  him  to  belieye  that  the 
powen  of  the  agent  were  special  or  restricted. 
Insurance  companies,  doin^  busioess  b}*  agen- 
cies at  a  distance  from  their  principal  place  of 
business,  are  responsible  for  the  sets  of  the 
ageot,  within  the  general  scope  of  the  business 
intrusted  to  his  care;  and  no  limitations  of  his 
•nthority  will  be  binding  on  parties  with 
whom  he  deals,  which  are  not  brought  to  their 
knowledge.  Unum  Mvt.  L.  Ins.  Co.  of  Maine 
▼.  Wilkinson,  80  U.  8.  18  Wall.  222.  20  L.  ed. 
<(17;  Merserau  ▼.  Phoanix  Mvt.  L.  Ins.  Co,  66 
N.  Y.  278;  Bodine  v.  Exchange  V.  Ins.  Co.  51 
N.Y.  117. 10  Am.  Rep.  666;  Arffy.  StarF.Ins. 
-Co.  126  N.  Y.  67,  10  L.  R  A.  609. 

It  was  held  in  the  case  of  Ellis  v.  Albany  City 
F.  Ins.  Co.,  60  N.  Y.  402,10  Am.  Rep.  495.  that 
«n  agent,  with  precisely  such  powers  as  I  have 
•upposed  the  agient  in  this  case  possessed,  could 
bind  the  company  by  a  parol  contract  of  in- 
aurance,  while  an  application  for  a  policy  was 

rending,  but  none  delivered  till  after  a  loss, 
am  unable  to  discover  in  the  record  any  basis 
for  the  contention  that  the  knowledge  of  the 
af;ent  as  to  the  existence  and  purpose  of  the 
bill  of  sale  is  not  the  knowledge  of  the  defen- 
dant On  the  contrary,  his  knowledge  of  the 
facts  is»  I  think,  imputable  to  his  principal. 
Bo  far  as  appears,  the  plaintiff  dealt  with  him 
«s  the  representative  of  the  com pany.  If  i  here 
were  in  fact  any  limitations  or  restrictions  on 
his  powers  as  an  ordinary  agent,  it  was  for  the 
defendant  to  show  it.  His  commission  was 
not  put  in  evidence,  nor  any  proof  civen  tend- 
ing to  show  that  he  was  not  what  he  was  de- 
scribed in  the  complaint, — ^the  defendant's 
<duly  authorized  mansger  or  agent  at  the  place 
^here  the  contract  was  made.  There  was  no 
other  means  of  communication  between  the 
plaintiff  and  defendant  employed.  So  far  as 
appears,  he  made  the  contract  for  his  principal, 
and  the  knowledge  that  he  obtained  in  the 
course  of  the  business  was  the  knowledge  of 
the  defendant. 

There  is  another  view  of  the  question  that 
Reserves  some  notice.  Conditions  in  contracts 
of  insurance  against  liability  when  the  property 
is  incumbered,  or  where  the  title  Is  not  ab^ 
solute  in  the  insured,  are  inserted  for  the  pur- 
pose of  guarding  against  the  moral  hazard  in- 
volved. When  the  transfer  or  incumbrance  is 
merelv  colorable  or  nominal,  and  not  real  or 
•effective,  the  reasons  that  induced  the  stipula- 
tion do  not  apply.  Was  there  any  real  sale  or 
transfer  of  this  property,  within  the  meaning 
of  the  policy?  I^othing  was  done,  except  to 
execute  and  file  a  paper.  There  was  no  inten- 
tion, in  fact,  to  transfer  the  title,  or  vest  any 
beneficial  interest  in  the  nominal  vendee. 
There  was  no  debt  to  be  enforced,  no  consid- 
•eration  passed,  and  the  use  and  possession  re- 
mained nnchangcd.  The  filing  of  the  paper 
added  nothing  to  its  validity.  It  was  not  a 
mortgage,  nor  intended  as  security  for  any 
,4)ebt.  it  was  a  mere  paper  transfer,  without 
consideration,  and  without  delivery  of  posses- 
sion; and  while  it  had  the  form,  it  bad  none  of 
the  legal  elements,  necessary,  even  between 
the  parties,  to  constitute  a  valid  contract  of 
aale.  In  legal  effect,  it  was,  I  think,  the  same 
as  an  unexecuted  gift.  The  worst  that  can  be 
said  of  it  is  that  it  was  intended  to  defraud 
creditors:  but,  if  that  be  true,  still  the  moral 
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hazard  which  was  the  basis  of  the  condition 
of  the  policy  would  still  be  absent,  since  the 
plaintiff's  interest  in  the  property  at  the  time 
of  the  insurance  was  in  fact  the  same  as  before 
the  paper  was  executed.  There  ia  no  legal 
ground  upon  which  this  coart  can  properly 
oisturb  the  verdict,  and  the  judgment  should 
therrfore  be  qffirmed. 

Fineh  and  Peckha.in,  JJ.,  coDCor;  Aa- 
drewSf  Ch.  «/.,  and  Bartlettt  J.,  concur  on 
last  ground  mentioned  in  opinion;  Earl,  J., 
dissents  on  first  irround,  and  concurs  on  last 
ground;  Gray, «/.,  dissents. 


Charles  EELS,  Respt, 
e. 

AMERICAN     TELEPHONE     A 
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The  pablle  easement  In  antral  Idfl^liiniy 

of  which  ^e  fee  to  in  ao  adjoining  owner  does 
not  Include  the  permanent  and  exclusive  appro- 
priation of  any  part  of  the  highway  by  poles  and 
wires  of  a  teieirraph  and  telepbone  company. 

fOotober8,189U 

APPEAL  by  defendant  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
Fifth  Department,  affirming  a  judgment  of  the 
Erie  County  Circuit  in  favor  of  plaintiff  in  an 
action  brought  to  recover  possession  of  a  strip 
of  land  subject  to  the  public  easement  to  use 
the  same  for  highway  purposes.    Afirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Melville  Effleston,  for  appellant: 

The  erection  of  the  defendant's  telephone 
line  upon  the  highway  was  duly  authorized  by 
law 

^U  V.  Central  N.  J.  TeUph.  C^.  11  L.  R 

A.  664.  58  N.  J.  L.  841;  TOephone  Cases,  136 
U.  S.  6,  81  L.  ed.  868;  Com.  v.  Pennsyltania 
Teleph.  Co.  42  Phila.  Leg.  Int.  180;  Chesapeake 
dt  P.  Teleph.  Co.  of  Baltimore  v.  Baltimore  d 
0.  Teleg.  Co.  66  Md.  899,  69  Am.  Ri*p.  167; 
Wiseomin  Teleph.  Co.  v.  Oshkosh,  62  Wis.  82; 
Cumberland  Teleph.  db  7elfg.  Co.  v.  United 
Electric  Ji.  Ci?.  12  L.  R.  A.  544,  42  Fed.  Rep. 
273;  Laws  1848.  chap.  265,  amended;  see 
Laws  1853,  chap.  471. 

The  legislature  may  authorize  the  erection 
of  a  telegraph  or  telephone  line  on  a  highway 
without  compensation  to  the  owner  of  the  fee. 

The  telegraph  and  telephone  are  newly  dis- 
covered methods  of  exercising  the  public  ease- 
ment 

Pierce  v.  Drew,  186  Mass.  75,  49  Am.  Rep. 
7;  Julia  Bldg.  Asso.  v.  BeU  Teleph.  Co.  88  Mo. 
258,  57  Am.  Rep.  898;  Bex  v.  BusseU,  6  Bam. 
&  C.  566;  Lexington  d  0.  B.  Co.  v.  Appiegaie, 
8  Dana,  294,  88  Am.  Dec  497;  Pensacola  Teleg. 
Co.  V.  Western  U.  Teleg.  Co.  94  U.  8.  1.  24  L. 
ed.  708. 

If  the  construction  of  a  telephone  line  along 

NoTB.— Upon  the  question  bow  far  telegraph  and 
telephone  poles  are  an  additional  burden  upon  a 
blfftawny,  see  note  to  People  v.  Baton  (MlohJ  U  L. 

B.  A.72L 


See  also  28  L.  R.  A.  310;  43  L.  R.  A.  672. 
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the  highway  subeeryes  the  proper  purpose  of 
the  highway,  and  does  oot,  in  any  wa^,  incom- 
mode its  use  by  the  public,  then  certainly  such 
use  of  the  highway  la  within  the  scope  of  the 
public  easement,  and  the  rights  of  the  owner 
of  the  fee  are  in  no  way  affected. 

WiUianu  ▼.  Neu  York  Cent  R  (h,  16  K.  Y. 
97,  69  Am.  Dec.  «5l;  BxfpU  t.  Kerr,  37  N. 
Y.  188;  Wagers.  Trey  Union  R,  Co.  25 N.  Y. 
526;  Craig  v.  BoehetUr  City  A  B.  B.  Cb.  89N. 
Y.  404. 

Waterloo  PreAy.  Soe.  Trviteet  t.  Auburn  dt 
R.  R,  Co.  8  Hill,  667,  was  placed  upon  the 
Ifround  that  the  public  had  only  the  right  of 
way,  with  the  powers  and  priyiieges  incident 
to  such  right — such  as  digging  the  soil,  etc., 
for  repairs  thereto.  But  this  argument,  sup- 
posing "right  of  way"  to  mean  only  a  part  of 
passing  over  the  surface — which  we  certainly 
do  not  admit  was  not  necessary  to  sustain  the 
decision  of  either  case,  and  the  old  authorities 
<*ited  aa  authority  (Xad^T.  BhepKerdf  2  Strange, 
1004;  Northampton  t.  Ward,  1  Wils.  110; 
Perliy  t.  Chandier.  6  Mass.  464,  4  Am.  Dec. 
159;  Barrioon  ▼.  Parker,  6  East,  154;  Jackson 
V.  ffathaioay,W  Johns.  447,  8  Am.  Dec.  268; 
Gidney  t.  Earl,  12  Wend.  98),  do  not  really 
support  it 

The  purpose  of  a  highway  is  not  travel  and 
traffic  merely,  but  intercommunication. 

The  rule  which  the  court  may  be  expected 
to  adopt  will  not  ,be  identical  with  that  of  the 
earlier  decisions  sometimes  referred  to  as  es- 
tablishing the  law. 

Story  T.  Ifew  TorkElet.  R.  Co.  90  N.  Y.  148, 

48  Am.  Bep.  146;  Elliott,  Roads  &  Streets.  811; 

Witcher  r.  HoOand  Water-  Worke  Co.  66  Hun, 

<(19:  Brigge  ▼.  Lewieton  db  A.  Horm  B,  Co.  79 

Me.  868;  Angell,  Highways,  2d  ed.  418. 

The  onward  spirit  of  the  age  must,  to  a  rea- 
sonable extent,  have  its  way.  The  law  !»  made 
for  the  times,  and  will  be  made  or  modified  by 
them.  The  expanded  and  still  expanding 
genius  of  the  common  law  should  adapt  it  here, 
as  elsewhere,  to  the  improved  and  improving 
condition  of  our  country  and  our  countrymen. 

EUioU  T.  Fair  Haten  db  W.  B.  Co.  82  Conn. 
582;  Tan  C^Linda  t.  Lothrop,  21  Pick.  292, 
92  Am.  Dea  261 ;  Tucker  t.  Tower,  9  Pick.  109; 
CuMng  t.  Boston,  122  Mass.  178;  AityOsn. 
▼.  Metropolitan  B.  Co.  125  Mass.  515,  28  Am. 
Rep.  264:  C/iapman  ▼.  Albany  A8.  B,  Co.  10 
Barb.  860. 

Mr.  Shermjui  S.  Rosters*  also  for  ap- 
pellant: 

The  function  of  the  telephone  and  telegraph 
is  but  a  new  and  legitimate  exercise  of  the 
easement  to  which  the  land  was  subjected  by 
its  appropriation  and  dedication  as  a  public 
faiehway. 

Pierce  t.  Drew,  186  Mass.  75,  49  Am.  Rep. 
7;  Western  U.  Teleg.  Co.  v.  WiUiame,  8  L.  R. 
A.  429, 86  Ya.  696;  Julia  Bldg.  Ateo.  t.  BeU 
Teleph.Co.  88  Mo.  258,  57  Am.  Rep.  898. 

Upon  a  public  highway,  if  Uie  user  be 
public,  it  is  of  no  importance  whether  the  user 
be  directly  through  the  officers  and  employes 
of  the  state  or  through  an  agency  to  which  the 
state  has  entrusted  such  \aer  for  the  benefit  of 
the  public,  although  the  agent  may  derive 
private  emolument  from  the  operation  and 
though  the  appliances  employed  for  'inch 
user  are  Ha  private  property. 


The  operation  of  an  dectric  telegraph  or 
telephone  is  a  public  use. 

Witcher  v.  Holland  Water- Worke  Co.  66 
Hun,  619;  Poeantieo  Water-  Worke  Co.  v.  Bird, 
180  N.  Y.  249. 

The  question  then  for  determination  in  this 
case  is  not  in  any  material  respect  different 
from  what  it  would  be  if  this  telephone  line 
had  been  built  and  operated  by  the  state  pur- 
suant to  statute  and  through  its  own  officials. 

If  the  transmission  of  intelligence  upon 
wires  strung  in  or  over  a  public  highway  be 
not  in  substance  a  mere  newly  discovered 
means  of  exercising  the  public  easement, 
it  is  still  such  a  use  of  the  easement  as  must 
have  been  contemplated  in  the  dedication 
and  acceptance  of  the  public  highway,  and 
this  is  so  ior  the  same  reason  that  sewers, 
water  pipes  and  gas  pipes  and  posts  may  be 
properly  laid  or  placed  in  the  highway. 

Witcher  v.  Holland  Water-  Worke  Co.  eupra. 

The  public  highwav  is  an  instrument  of 
civilization,  the  use  of  which  necessarily  de- 
velops public  wants,  which  cannot  practically 
be  supplied  except  by  its  use,  and  which  can- 
not be  met  by  the  exercise  simply  of  the  right 
of  passage  and  repassage. 

It  must  be  the  legalintendment,  therefore, 
that  in  the  dedication  of  the  highwav  the 
owner  purposed  that  it  should  be  used  in  the 
discretion  of  the  public  to  meet  every  such 
necessity  or  at  least  every  such  necessity  as 
could  be  so  met  without  seriously  imparing 
the  original  and  obvious  right  of  passage. 

Mr,  John  BflL  Hnll*  for  respondent: 

Placing  telegraph  and  telephone  poles  and 
wires  in  highways  is  an  additional  burden  upon 
the  soil,  and  constitutes  a  taking  which  re> 
quires  compensation  to  be  made. 

Private  property  cannot  be  taken  for  a  publie 
use  without  paying  or  securing  to  the  owner 
Just  compensation. 

Elliott,  Roads  &  Streets,  299. 

The  primary  idea  of  a  higbway  is  motion. 

Peck  v.  Smith,  1  Conn.  180,  6  Am.  Dec.  216; 
Goodtitle  v.  Alker,  1  Burr.  188. 

Lands  taken  for  public  highways  are  not 
taken  in  fee,  but  an  easement  or  right  of  pas- 
sage alone  vests  in  the  public,  the  fee  in  the 
land  remaining  in  the  adjoining  owners. 

4  Yin.  Abr.  615;  T^ler,  Boundaries,  chap.  9; 
Knox  V.  New  York,  65  Barb.  404;  Van  Brunt 
V.}  Flathvth,  128  N.  Y.  60;  Cook's  Highwav 
Laws  of  New  York;  Cooley,  Const  Lim.  659; 
KaneY.  New  York  Blev.  B.  Co.  11 L.  R  A.  640, 
126  N.  Y.  164. 

Steam  railways  are  an  additional  burden  on 
a  highway,  which  entitles  the  abutting  owner 
to  compensation. 

WiUiame  v.  New  York  Cent.  B.  Co.  16  N. 
Y.  97,  69  Am.  Dec.  651;  Wager  v.  Troy  Union 
fi:  Cb.  25  N.  Y.  526. 

The  same  rule  applies  to  horse  railways, 
where  the  fee  is  in  the  abutting  owner. 

Craig  v.  Boeheeter  City  S  B.  B  Co.  29 'S. 
Y.404. 

The  laying  of  a  gas  pipe  along  a  country 
highway  was  likewise  held  to  be  an  additional 
biSden  upon  the  fee,  not  included  in  the  ease- 
ment acquired  by  the  public,  and  entitled  the 
owner  of  the  land  to  compensation. 

Be  BloomUdd  A  B  Nat.  OoiLight  Co.  ▼• 
(Mb'ns,  62  K.  Y.  886. 


25  L.  R.  A. 
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•  The  liDei  of  a  teleeraph  or  telephone  oom- 
panv  are  on  the  eame  lootiog  as  the  steam  rail- 
roads. 

Lewis,  Em.  Dom.  g  181;  Elliott,  Roads  A 
Streets,  584;  DuMnburyY,  Mutual  Tdeg,  Oo.  11 
Abb.  N.  C.  440;  Board  of  Ifade  TOeg.  Oo.  t. 
Barnett,  107  111.  507,  47  Am.  Rep.  458;  Smith 
▼.  Central  Diit.  PHnting  db  Tdeg.  Oo.  2  Ohio  C. 
€t  Rep.  259;  Atlantic  db  Padflo  TOeg.  Oo.  t. 
Chicago,  R.L  db  P.  ifi.  Oo.  6  Biss.  158;  Ameri- 
can Teleph.  db  Teleg,  Oo.  of  Baltimore  ▼.  Pearee, 
71  Md.  585;  Weetem  U.  Teleg.  Go.  ▼.  WiUiame, 
8  L.  a  A.  42e»  86  Ya.  696;  Willie  v.  Ehie 
Teleg.  dt  Td^h.  Oo,  87  Minn.  847;  Metropolitan 
Tel^K  db  Teleg.  Oo,  t.  OoheeU  Lead  Oo.  67 
How.  Pr.  865;'  Blaehfleld  ▼.  Empire  Btate 
Teleph.  db  TeUg.  Oo.  18  N.  T.  Supp.  250; 
Chesapeake  dt  P.  Teleph.  Oo.  of  Baltimore  r. 
Maekeneie,  74  Md.  86;  State  ▼.  Central  New 
Jereetf  TOeph.  Oo.  11  L.  R  A.  664, 68  N.  J.  L. 
841;  Broome  y.  New  York  db  N.  J.  Teleph,  Oo. 
42  N.  J.  Eq.  141:  Thompson,  Electriciiy,  g  18: 
Tijfany  t.  United  Statee  Illuminating  Go.  19 
Jones  &  S.  280. 

There  are  also  analogous  cases  holding  that 
the  construction  of  a  telegraph  line  along  the 
right  of  wav  of  a  railroiud  is  a  taking  of  the 
company's  land,  for  which  it  is  entiUed  to 
compensation. 

Southioestern  B.  Oo.  t.  Southern  dt  Atlantic 
Tdeg.  Oo.  46  Ga.  48, 12  Am.  Rep.  585;  Weet- 
em  U.  Teleg.  Oo.  v.  Bich,  19  Ejin.  517,  27  Am. 
Rep.  159. 

.  The  safer  and  perhaps  sounder  view  is  that 
such  a  use  of  the  streets  or  highway,  attended 
as  they  may  be  especially  in  cities  with  serious 
damasre  and  inoonvenience  to  the  abutting 
owner,  is  not  a  street  or  highway  use  proper, 
and  hence  entitles  such  owner  to  compensa- 
tion for  such  use,  or  for  any  actual  injury  to 
his  property  caused  by  poles  and  lines  of  wire 
placed  in  front  thereof. 

2  Dill.  Mun.  Corp.  g§  698  A,  704,  and  cases 
dted. 

The  argument  drawn  from  public  utility  is 
entitled  to  no  consideration. 

Bex  T.  Ward,  4  Ad.  &  El.  884;  Buffalo  y. 
Pratt,  15  L.  R.  A  418, 181  N.  Y.  293. 


Peckbam*  •/.,  delivered  the  opinion  of 
the  court: 

The  sole  question  involved  upon  this  ap- 
peal is  the  extent  of  the  public  easement  in 
a  rural  highway,  the  fee  of  which  is  in  the 
adjoining  owner.  The  plaintiff  herein  is 
the  owner  in  fee,  subject  to  the  public  ease- 
ment, of  the  premises  in  question,  which 
constitute  part  of  a  public  highway  in  the 
town  of  Alden,  and  county  of  Erie,  in  this 
state.  The  defendant  occupies  a  portion  of 
the  highway  with  its  poles,  upon  which  it 
has  strung  its  wires  for  the  purpose  of  con- 
ducting  its  business  as  a  telephone  and  tele- 
graph  company.  It  is  incorporated  and  or- 
ganized under  the  laws  of  this  state  for  the 
incorporation  and  regulation  of  telegraph 
companies.  The  plaintiff  claims  that  liie 
defendant  has  no  right  to  occupy  any  portion 
of  the  public  highway  with  its  poles,  and 
he  has,  therefore,  commenced  this  action  of 
ejectment  to  recover  the  premises  described 
In  the  complaint,  subject  to  the  public 
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ment  therein  for  a  highway.  The  eomt  npna 
the  trial  directed  a  verdict  for  the  plaintill, 
and,  the  Judgment  entered  upon  it  haTing 
h&sa.  afltonea  by  the  general  tens,  the  de- 
fendant has  appealed  here. 

The  defendant  admits  that  if  the  use  it 
makes  of  the  highway  is  outside  the  scope  of 
the  public  easement,  then  the  consent  of  the 
owner  of  the  soil  is  necessary,  or  oompenss- 
tion  must  be  made  him  for  such  use.  Bj 
the  5th  section  of  chapter  265  of  the  Laws  of 
1848,  providinir  for  the  incorporation  and  reg- 
ulation of  telegraph  companies,  as  ameixiM 
by  the  second  section  of  chapter  471  of  the 
Laws  of  1858,  it  is  provided  that  telegraph 
corporations  may  oonstruct  their  lines  upon 
any  of  the  public  roads,  streets,  or  highway* 
of  the  state,  provided  the  same  shall  not  be  so 
constructed  as  to  inconunode  the  public  iiae 
of  the  roads  or  highways ;  and  they  are  also 
authorized  to  construct  the  same  upon  sdj 
other  land,  subject  to  the  right  of  the  owner 
to  full  compensation  therefor.  It  has  been 
held  that  a  telephone  company  is,  withia  the 
provision  of  the  statute,  a  telegraph  com- 
pany. Tel&phme  Gaeee,  126  U.  9.  6.  81  L. 
cd.  868 ;  Hudson  River  Teleph.  Co.  T.  Water- 
vliet  Tump,  dt  B.  Oo.  185  N.  Y.  898,  404, 17 
L.  R.  A.  674.  The  defendant  does  not,  how- 
ever, contend  that  the  statute  gives  any  right 
to  these  companies  to  make  use  of  the  high- 
way for  the  purpose  of  constructing  their 
lines  thereon  without  compensation  to  the 
owner  of  the  fee  of  the  highway,  unless  sacb 
use  is  in  its  nature  a  part  of  the  public  ease- 
ment for  which  highways  are  constructed. 
The  statute,  therefore,  does  not  aid  in  the 
decision  of  this  question,  but  it  is  cited  by 
the  defendant  as  evidence  of  legislative  be- 
lief that  such  use  of  the  highway  was  legiti- 
mate, and  within  the  purpose  for  which  high- 
ways were  laid  out.  I>efendant  also  urges 
that  some  weight  is  to  be  attached  to  the  al- 
leged fact  that  this  use  of  the  highway  has 
been  very  generally  acquiesced  in  bv  the  ad- 
joining owners  of  the  land,  and  that  such 
acquiescence  is  quite  strong  evidence  thai 
the  use  was  proper. 

The  question  is  one  plainly  of  law,  sod, 
whatever  may  have  hitherto  been  the  legis- 
lative belief  or  the  opinion  of  the  adjoiDiog 
owners  as  to  the  propriety  of  this  use  of  a 
rural  public  highway,  it  must  be  decided  by 
us  in  accordance  with  our  own  view  ss  to 
what  the  law  is  upon  the  subject.  The  length 
of  time  which  any  particular  adjoining  owner 
has  acquiesced  in  this  use  of  a  highway,  the 
circumstances  attending  upon  and  surround 
ins  that  acquiescence,  Sie  probable  consider- 
ations operating  either  to  create  or  to  cod 
tinue  it,  are  all  alike  matters  upon  which 
the  court  is  completely  ignorant,  and  anr 
opinion  as  to  the  legality  of  the  use,  founded 
upon  an  acquiescence  by  the  adjoining  owners 
under  circumstances  unknown  to  the  court. 
must,  in  its  very  nature,  be  almost,  if  n^ 
entirely,  worthless.  The  argument  founded 
upon  the  legislative  belief  of  the  logalitT  o' 
such  use  has  also  very  little  weight  There 
was  no  warranty  implied  from  the  psssagt 
of  the  statute  that  the  consent  of  the  state 
alone  was  necessary.  All  the  facts  woe 
kn»wn  to  all  the  parties,  and  whetbcr.  i> 
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addition  to  the  eoDsent  of  the  state,  that  of 
the  adjoiDlDg  owners  was  necessary,  was  a 
matter  which  tiie  state  might  well  leave  to 
the  parties  interested  to  try  out  when  the 
point  arose.  The  question  has  never  been 
covered  up  or  otherwise  concealed,  and  at  the 
most  it  can  only  be  urged  that  the  legislature 
was  of  the  opinion,  upon  this  purely  legal 
question,  that  the  consent  of  tne  adjoining 
owner  was  not  necessary.  It  is  not  contended 
that  if  it  had  held  the  other  opinion  it  would 
have  legislated  any  more  favorably  for  the 
companies.  If  such  consent  were  necessary, 
it  was  on  account  of  the  constitutional  pro- 
▼ision  that  private  property  should  not  be 
taken  for  public  use  without  due  compensa- 
tion, and  uiis  provision  the  legislature  could 
neither  alter  nor  efface.  The  companies  can- 
not, therefore,  be  legally  said  to  have  suffered 
anything  by  reason  of  this  legislative  opin- 
ion, and  they  are  not  on  that  accouut  io  any 
position  to  appeal  to  a  specially  favorable 
construction  of  the  law  in  their  behalf.  The 
legislature  could  have  provided  that  in  all 
future  dedications  of  land  for  a  public  high- 
wav,  and  in  taking  land  under  the  right  of 
eminent  domain  for  that  use  thereafter,  the 
right  to  use  it  for  the  purpose  for  which  de- 
fendant now  uses  the  highway  in  question 
would  be  implied  in  such  dedication,  and 
paid  for  when  taken.  That  would  have  no 
effect  upon  land  already  dedicated  or  taken 
for  a  highway,  and  could  not  aid  the  defend- 
ant. An  alleged  practical  construction  of 
the  law  for  many  years  by  the  general  pub- 
lic in  favor  of  the  defendant's  conteution  can- 
not be  the  foundation  upon  which,  if  proved, 
to  base  a  legal  claim  on  the  part  of  the  de- 
fendant ;  and,  unless  it  can  show  that  its  use 
of  the  highwav  st  the  loeua  in  quo  is  within 
the  limitation  of  the  public  easement,  it  can 
create  no  right  of  continuance  in  such  use 
arising  from  a  general  public  acquiescence 
in  its  claim,  provided  the  plaintiff,  or  those 
under  or  through  whom  he  claims,  have  not 
^iven,  expressly  or  by  implication,  the  re- 
quisite consent.  What  other  parties  may 
have  thought,  or  what  action  they  may  have 
taken,  upon  such  a  question,  and  with  re- 
gard to  their  lands,  cannot  in  any  manner 
conclude  or  affect  the  plaintiff  when  he 
chooses  to  deny  the  existence  of  defendant's 
right  to  use  land  of  which  plaintiff  owns  the 
fee,  subject  to  the  public  easement  therein 
for  a  public  highway.  We  agree  with  the 
learned  counsel  for  the  defendant  that  the 
question  is  not  essentially  different  from  that 
which  would  arise  if  the  state  Haelt,  throufirh 
its  public  oflScers,  by  virtue  of  an  act  of  the 
legislature,  should  attempt  to  operate  a  tele- 
graph line  by  means  of  poles,  etc.,  placcKl  in 
a  public  highway  and  without  the  consent 
of,  or  compensation  made  to,  the  adjoining 
owners,  who  owned  the  fee  of  the  highway 
subject  to  the  public  easement.  If  the  state 
itself  could  do  such  an  act,  it  could  create 
mnd  authorize  a  corporation  to  do  it. 

We  think  neither  the  state  nor  its  corpora- 
tion can  appropriate  any  portion  of  the  pub- 
lic highway  permanently  to  its  own  special, 
continuous,  and  exclusive  use  by  setting  up 
poles  therein,  although  the  purpose  to  whicn 
they  are  to  be  applied  is  to  string  wires 
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thereon,  and  thus  to  transmit  messages  for 
all  the  public  at  a  reasonable  compensation. 
It  may  be  at  once  admitted  tiiat  the  purpose 
is  a  public  one,  although  for  the  private  gain 
of  a  corporation ;  but  the  constitution  pro- 
vides that  private  property  shall  not  be  taken 
for  public  uae  without  compensation  to  the 
owner.  Where  land  is  dedicated  or  taken  for 
a  public  highway,  the  question  la.  What  ave 
the  uses  implied  in  such  dedication  or  tak- 
ing? Primarily,  there  can  be  no  doubt  that 
the  use  is  for 'passage  over  the  highway. 
The  title  to  the  fee  of  the  highway  generally 
remains  In  the  adjoining  owner  and  he  re- 
tains the  ownership  of  the  land,  subject  only 
to  the  public  easement.  If  this  easement  do 
not  inplude  the  right  of  a  telegraph  company 
to  permanently  appropriate  any  portion  of 
the  highway,  however  small  it  may  be,  to 
its  own  special,  continuous,  and  exclusive 
use,  then  the  defendant  herein  has  no  de- 
fense to  the  plaintiff's  claim.  Although  the 
purpose  of  a  public  highway  is  for  the  pas- 
sage of  the  public,  it  may  be  conceded  that 
the  land  forming  such  highway  was  not  taken 
for  the  purpose  of  enabling  the  public  to 
pass  over  it  only  in  the  then  Known  vehicles, 
or  for  using  it  in  the  then  known  methods 
for  the  conveyance  of  property  or  the  trans- 
mission of  intelligence.  Btill  the  primary 
law  of  the  highway  Is  motion,  and  what- 
ever vehicles  are  used,  or  whatever  method 
of  transmission  of  intelligence  is  adopted,  the 
vehicle  must  move,  and  the  intelligence  be 
transmitted  by  some  moving  body,  which 
must  pass  along  the  highway,  either  on  or 
over  or  perhaps  nnder  It ;  but  It  cannot  per- 
manently appropriate  any  part  of  it.  In  the 
case  at  bar  the  fee  in  the  highway  at  the 

r>int  in  controversy  is  in  the  plaintiff,  but 
do  not  regard  that  fact  as  controlling  upon 
the  question  of  the  proper  use  of  the  high- 
way. Of  course,  the  plaintiff  could  not  re- 
cover in  this  form  of  action  unless  he  owned 
the  fee  in  the  highway  at  this  particular 
point ;  but  I  do  not  think  the  proper  use  of 
tiie  higtiway  depends  upon  the  question  as 
to  who  owns  the  fee  thereof.  I  think  that 
the  rights  of  the  public  in  and  to  the  high- 
way remain  the  same  wherever  the  fee  there- 
of may  be  placed.  2  Dill.  Mun.  Corp.  698a, 
etc.  As  the  fee  in  this  case  is  in  the  plain- 
tiff, the  discussion  of  the  question  must  be 
had  with  reference  to  that  fact.  Where  one 
owns  to  the  center  of  a  street  in  a  city,  it 
has  been  held  that  the  laying  of  the  rails  for 
a  horse  railroad  imposed  an  additional  burden 
upon  the  land  forming  the  street,  for  which 
the  owner  was  entitled  to  compensation. 
Oraig  v.  Rochester  City  d  B,  R  Go,  89  N.  Y. 
404.  Although  relief  was  denied  a  plaintiff 
who  did  not  own  the  fee,  and  who  desired  to 
enjoin  the  use  of  the  street  by  a  horse-railroad 
company,  it  was  denied  upon  the  ground 
that  there  was  no  taking  of  the  property  of 
the  plsintiff  by  the  company,  and  that  being 
authorized  by  the  legislature  the  plaintiff 
could  not  complain.  Kellinger  v.  Forty-Sec- 
ond Strut  d  &.  Street  Ferry  R  Go,  SO  Hf. 
T.  206.  The  plaintiff  sought  in  that  action 
to  recover  damages  for  inconvenience  of  ac- 
cess to  bis  adjoining  lands.  In  the  Oraig 
Gate,  iupra,  the  case  was  decided  upon  the 
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idea  that  there  was  an  exclasive  orx;apatfon 
of  the  street;,  which  amounted  to  an  addi- 
tional burden  upon  the  land.  The  cases 
npon  the  subject  of  railroads  in  streets  are 
cited  and  commented  upon  in  FobMY,  Borne, 
W.  d  0.  B.  Oo,  121  N.  Y.  605.  8  L.  R  A. 
458 :  Kans  y.  Nm  York  Etev,  B.  Oo,  135  N. 
V.  164,  11  L.  R.  A.  640 ;  and  Beintng  t.  JVmo 
York,  L.  d  W.  B  Oo,  128  N.  Y.  157.  14  L. 
R.  A.  188 ;  and  they  show  that  the  primair 
or  fundamental  idea  of  a  highway  is  that  ft 
is  a  place  for  uninterrupted  passage  by  men, 
animals,  or  vehicles,  and  a  place  by  which 
to  afiFord  light,  air,  and  access  to  the  prop- 
erty of  abutting  owners,  who.  in  this  respect, 
enjoy  a  greater  interest  in  the  street  than  the 
general  public,  even  though  their  title  to 
the  land  stops  with  the  exterior  line  of  the 
street.  It  is  not  a  place  which  can  be  per- 
manently and  exclusively  appropriated  to  the 
use  of  any  person  or  corporation,  no  matter 
what  the  business  or  object  of  the  latter  might 
be.  It  was  because  the  highway  was  per- 
manently, and,  to  some  extent,  exclusively, 
appropriated  by  the  elevated  railroads,  that 
It  was  held  their  erection,  without  the  con- 
sent of  the  abutting  owners,  was  illegal. 
Story  V.  Ifew  Fork  Eiev.  J2.  07.  90  N.  Y. 
122,  43  Am.  Rep.  146. 

We  cannot  agree  that  this  permanent  ap- 
propriation and  exclusive  possession  of  a 
small  portion  of  the  highway  can  properly 
be  regarded  as  any  newly  discovered  method 
of  exercising  the  old  public  easement,  for  the 
very  reason  that  this  so-called  **new  method" 
is  a  permanent,  continuous,  and  exclusive 
use  and  possession  of  some  part  of  the  pub- 
lic highway  itself,  and  therefore  cannot  be 
simply  a  new  method  of  exercising  such  old 
public  casement.  It  is  a  totally  distinct  and 
different  kind  of  use  from  any  heretofore 
known.  It  is  not  a  mere  difference  in  the 
kind  of  vehicle,  or  in  their  number  or  ca- 
pacity, or  in  the  manner,  method,  or  means 
of  locomotion.  All  these  might  be  varied, 
increased  as  to  number,  capacitv.  or  form, 
altered  as  to  means  or  rapidity  of  locomotion, 
or  transformed  in  tlieir  nature  and  character, 
and  still  the  use  of  the  highway  might  be 
substantially  the  same, — a  highwav  for  pas- 
sage and  motion  of  some  sort.  Here,  how- 
ever, in  the  use  of  the  highway  by  the  de- 
fendant is  the  fact  of  permanent  and  exclusive 
appropriation  and  possession,  a  fact  which 
is,  as  it  aeems  to  us,  wholly  at  war  with  that 
of  the  legitimate  public  easement  in  a  high- 
way. The  following  are  some  of  the  many 
autnorities  which  hold  that  the  easement  is 
one  of  passage  only.  Ooodliile  t.  Alker,  1 
Burr.  188 ;  Waierloo  Pretby.  8oe,  Trustees  v. 
Auimrn  d  B,  B,  Oo.  8  Hill,  567,  and  cases 
cited ;  Van  Brunt  v.  Flalhush,  128  N.  Y.  50, 
55.  Defendant  argues  that  the  case  in  8 
Hill,  supra,  while  announcing  the  principle 
above  stated,  yet  did  not  in  fact  involve  the 
question,  and  is  not  authority  to  be  regarded, 
while  the  cases  cited  in  the  opinion  in  that 
ease,  the  defendant  claims,  do  not  really  sup- 
port the  principle.  We  think  the  case  in 
Hill  correctly  states  the  law  npon  the  sub- 
ject, and  that  case  has  been  very  frequently 
cited  with  approval  by  this  court  to  sustain 
the  above  proposition,  and  among  the  cases 
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where  such  citations  are  to  be  found  la  that 
of  Be  BUHmfietd  d  B  Nat,  Qas  Light  Oo.  y. 
Calkins,  62  K.  Y.  886.  That  case  is,  as  wa 
think,  substantially  decisive  of  this  one.  It 
was  there  decided  that  plaintiff  had  no  right 
to  lay  its  gas  pipes  in  a  country  highway 
without  the  consent  of,  or  compensation  to, 
the  owner  of  the  fee.  It  was  also  reiterated 
that  the  right  of  the  public  was  a  mere  right 
of  passage,  and  the  fee  of  the  land  remained 
in  the  owner  for  all  other  purposes.  Aa  to 
whether  there  is  a  different  or  more  oompre* 
hensive  right  in  regard  to  streets  in  cities^ 
the  case  does  not  decide,  although  it  la  in- 
timated the  right  may  be  greater  there  than 
in  a  purely  country  highway.  While  con- 
curring in  the  view  that  the  easement  in  a 
Dublic  street  in  a  city  or  village  may  well 
be  greater  as  the  actual  necessities  of  the 
case  are  greater  for  sewers  and  fas  and  water 
pipes,  vet  in  this  case,  as  we  have  to  deal 
only  with  the  easement  in  a  purely  country 
highway,  it  is  not  important.to  discuas  how 
the  easement  became  greater  in  the  one  case 
than  in  the  other,  or  as  to  the  time  when  the 
right  to  the  enlarged  use  of  the  highway  or 
street  attaches,  or  the  method  or  means  by 
which  the  right  to  such  enlarged  use  was  at- 
tained. Density  of  population  creates  pub- 
lic necessities  for  water,  light,  drainage, 
and  other  conveniences  which  do  not  exist  in 
purely  rural  districts,  and  alonff  a  purely 
rural  highway.  Yet  the  same  land  might 
alter  from  a  country  highway  to  a  city  street^ 
and  it  mi^riit  be  determined  that  there  was 
an  implied  dedication  of  the  country  high- 
way at  the  time  the  land  was  taken  to  the 
uses  which  the  future  village  or  city  street 
might  require.  We  do  not  decide  aa  to  that 
matter,  nor  do  we  intimate  that  the  defend- 
ant would  or  would  not  have  the  right  to 
place  its  poles  in  the  city  street  without  com- 
pensation to  the  owner,  if  he  owned  to  the 
center  of  the  street. 

The  argument  is  pressed  upon  ns  that  the 
question  to  be  decided  in  this  case  is  new, 
and  that  it  ought  to  be  decided  with  refer- 
ence to  the  wants  and  customs  of  the  ad- 
vancing civilization,  which  it  is  alleged  is 
doing  so  much  to  render  life  more  comfort- 
able attractive,  and  beautiful.  Courts  are 
frequently  addressed  with  such  arguments, 
which  are  quite  forcible,  and  have  in  this 
case  been  very  eloquently,  plausibly,  and 
aptly  advanced.  The  answer  to  be  made  is 
that,  although  this  parti culiar  phase  of  the 
question,  strictly  speaking,  may  itself  be 
new,  yet  the  principle  which  governs  our 
decision  is  as  old  almost  as  the  common  law 
itself ;  and  in  deciding  this  appeal  favorably 
to  the  defendant  herein  we  should  be  over- 
turning and  making  nothing  of  cases  which 
have  beien  regarded  as  the  law  for  generations 

East.  A  majority  of  the  states  whose  courts 
ave  considered  ihe  question  have  decided  it 
in  accordance  with  our  own  views.  The 
cases  are  collected  in  the  brief  of  the  learned 
counsel  for  the  respondent  herein.  Let  the 
defendant  pay  the  owners  for  the  value  of  the 
use  it  makes  of  the  land  outside  and  bevond 
the  public  easement  in  the  highway,  ana  the 
necessity  of  the  broader  decision  is  done  away 
with,    it  has  the  power  to  take  the  land  npon 
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making  ooiiii>en8atioii,  and  bence  the  refusal 
of  an  owner  will  not  stop  the  proposed  un- 
dertaking. The  amount  of  the  compensation 
is  not  now  the  question,  but  that  in  many 
cases  it  can  be  anything  more  than  merely 
nominal  would  seem  to  be  a  proposition 
which  would  not  require  great  elaboration 
of  argument  to  make  plain.  The  use  would 
frequently  be  bat  a  technical  encroachment 


upon  the  righto  of  the  adjoining  owner,  and 
there  would  be  but  little  fear  tnat  anything 
more  than  nominal  damages  would  be  al- 
lowed. This  cannot,  however,  alter  the  legal 
righto  of  the  parties,  and  in  regard  to  thena 
we  think  the  courto  below  haye  decided  cor- 
rectly, and  ihemdffmetU  tgffpeaiedfi'om  should 
be  affirmed,  with  eo§tm 
All  concur. 


MICHIGAN  SUPREME  COURT. 


Howard  S.  J  AFFRAY  ei  al.,  Plff;  in  (kr- 

iiararif 

V. 

Ward  H.  JENNINCa 
( Mich. ) 


Indivldiial    property  of  aa  lanoeent 
partner  is  not  subject  to  attachment 

for  a  partnership  debt  fraudulentlj  oontmcted 
by  his  oopartner  under  a  general  provlfiioa  of 


the  stotute  autborlzlnfr  attaohinent  for  fraud  off 
the  debtor  where  another  proytaionl  ezpreoBlj 
Bays  that  in  a  case  for  attaohment  against  part- 
ners or  joint  debtors  the  writ  shall  Issue  against 
the  property  and  effecto  of  those  bxought.wlthln 
the  stotute. 

(September  S(.  1894.) 

CERTIORARI   to   the  Circuit   Court   for 
Lapeer   County   to   set  aside  an  order 
quashing  an  attachment  upon  the  property  of 


Nora.— ^ttocTifTient  of  indCvidual  property  0/  one 
partner  for  Iraiud  of  Ms  eopartnM*. 

The  attachment  laws  of  the  several  states  are  so 
diverse  that  upon  some  phases  of  them  It  Is  difS- 
cult  to  find  precedento  for  one  stote  among  the 
decteioDS  of  another. 

The  above  question  seems  to  be  one  which  has 
Dot  frequently  arisen,  but  so  far  as  the  authorities 
go  they  seem  to  be  In  accord  with  Jaitbat  v. 
JranoNOS. 

The  Individual  property  of  one  partoer  cannot 
be  seised  when  the  attachment  Is  issued  because  of 
the  acts  of  another  partner.  Williams  v.  Muthers- 
baogh,  20  Kan.  780. 

In  Hill  V.  Bell,  Ul  Mo.  8S,  the  court  In  dlsousBlng 
toe  effect  of  an  attocbment  upon  one  partner^s 
■hare  in  the  tlrm  property  said:  The  underlying 
principle  of  the  attachment  act  is  that  an  attach- 
ment can  teue  only  against  such  defendants  as 
have  been  guilty  of  some  one  or  more^of  the  mat- 
ters toereln  spedfled  as  a  ground  of  attochment; 
and  the  attochment  when  Issued  binds  and  holds 
only  the  property  of  the  defendant  against  whom 
it  is  issued. 

And  in  the  analogous  ease  of  an  arrest  it  Is  held 
that  one  partner  cannot  be  arrested  for  the  fraud 
of  his  copartner.  McNelly  v.  Haynes,  7tt  N. 
ai2& 

80  In  an  action  against  copartners  to  recover  a 
debt  fraudulently  contracted  by  one  of  them,  only 
the  one  guilty  of  the  fraud  is  Uable  to  arrest. 
National  Bank  of  Commonwealth  v.  Temple,  80 
How.  Pr.  482,  8  Sweeny,  dM;  Hitchcock  v.  Peter- 
son. U  Hun,  80a 

Some  of  the  cases  even  go  to  the  extent  of  re- 
fusing to  permit  an  attachment  of  firm  property 
because  of  the  acts  of  one  of  the  partners. 

In  Bogart  v.  Dart,  26  Hun,  806,  the  court  refused 
to  permit  an  attachment  against  the  partnership 
property  because  of  the  fraud  of  one  of  the  part- 
ners, holding  that  his  interest  only  could  be 
seised. 

In  Bdwardi  v.  Hughes,  20  Mich.'20O,  the  court 
disrolved  an  attachment  against  partnership  prop- 
erty which  had  been  issued  because  of  the  fraud 
of  one  of  .the  partners. 

And  in  Wilson  Obear  Grocery  Co.  ▼.  Cole,  86  Mo. 
App.  6,  in  which  the  partnership  was  held  liable 
for  the  fraud  of  one  partner  so  as  to  sustain  an 
attochment,  it  does  not  appear  upon  what  prop- 
erty the  attaohment  was  levied,  but  the  general 
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language  of  the  opinion  would  lead  to  the  eonclo* 
slon  that  it  was  upon  the  partnership  property 
simply. 

In  Wisconsin  it  has  been  held  that  the  firm 
pruperty  may  be  attached  if  one  of  the  partners 
is  fraudulently  using  It  to  pay  his  individual  cred- 
itors.   Keith  V.  Armstrong,  66  Wis.  226. 

80  In  case  of  an  attachment  because  of  the  non- 
residence  of  one  of  the  partners  the  courts  of 
many  of  the  states  refuse  to  permit  it  to  be  levied 
on  firm  property. 

There  can  be  no  attachment  against  firm  prop- 
erty because  one  partner  Is  a  nonresident.  Wiley 
V.  Sledge,  8  Oa.  682:  Taylor  t.  McDonald,  4  Ohio, 
140:  Oowdln  V.  Hurford,  Id.  182;  Whlto*s  Oase,  10 
Watts»  217;  Wallace  v.  ChUloway,  6  Coldw.  6IO; 
Leach  t.  Oook,  10  Yt.  288. 

In  case  the  absconding  of  one  partner  is  the 
ground  for  the  attachment,  it  cannot  be  levied 
upon  the  partnership  effects.  It  can  reach  only 
the  interest  of  the  absconding  partner  in  such 
effects,    ite  Smith,  16  Johns.  1Q2. 

But  there  is  authority  upon  the  other  side  of 
that  proposition  holding  that  the  property  of  a 
firm  may  be  attached  because  of  the  nooresidence 
of  one  of  the  partners.  Andrews  v.  Mundy,  86 
W.Ya.  22;  Wllcoz  v.  Garey,  8  Dana,  207;  Conklln 
V.  Harris,  6  Ala.  2UL 

In  the  states  in  which  individual  property  ia 
held  to  be  attachable  for  Arm  debta  the  question 
does  not  seem  to  have  been  considered  how  far  a 
debt  fraudulently  contracted  by  one  partner  is 
within  the  rul& 

In  Pearce  v.  Shorter,  BO  AUu  818,  tlie  property  of 
an  individual  partner  was  held  liable  to  be  at- 
tached for  the  firm  debt,  but  there  is  nothing  to 
show  what  the  ground  of  attachment  against  the 
firm  was. 

80  in  Massachnsetta  one  partner  is  attachable  for 
the  debt  of  the  linn.  Btevens  v.  Perry,  118  Mass. 
880. 

And  in  Davis  v.  Werden,  18  Gray,  806,  there  was 
an  attachment  of  the  property  of  a  nonresident 
partner  for  a  debt  of  the  firm,  on  the  ground  of 
his  nonresidence. 

While  In  Allen  ▼.  Wells,  22  Pick.  460, 88  Anu  Deo. 
767,  in  which  the  effect  of  an  attachment  of  Indi- 
vidual property  Is  discussed,  the  question  was  one 
of  priority  between  individual  and  firm  credit orau 
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one  person  for  the  alleged  fraud  of  bii  put- 
ner  in  procuring  goods.     Order  aprmti. 

The  facts  are  stated  in  the  opinion. 

Mewr9.  Fletcher  A(  Waaty*  for  plaintiffs 
in  certiorari: 

The  fraud  was  committed  for  all  the  mem- 
bers of  the  firm  in  the  course  of  the  partner- 
ship business  and  the  firm  reaped  the  benefit  of 
the  fraud  by  taking  and  keeping  the  goods 
which  were  its  fruit. 

In  Smith  V.  Adrian,  1  Mich.  495,  this  court 
held  that  where  two  persons  are  engaged  as 
partners  in  selling  liquor  without  a  license,  a 
sale  by  one  is  the  act  of  both  and  is  sufficient 
to  subject  the  partner  who  does  not  participate 
in  the  sale  to  the  penalty  proTlded  by  the  Liw. 

In  Eanm/  Mfg.  Oo,  t.  Firkira^  78  Mich.  1,  it 
is  also  held  that  all  the  members  of  the  firm 
are  liable  for  slanderous  statements  made  by 
one  partner  the  purpose  of  which  is  to  aid  the 
partnership  business. 

In  May  v.  Newman^  96  Mich.  601,  the  court 
sustained  the  attachment  based  upon  an  affi- 
davit that  the  indebtedness  was  fraudulently 
contracted,  although  the  fraudulent  state- 
ments were  made  by  an  agent  instead  of  the  de- 
fendant personally. 

The  principles  upon  which  partnerships  are 
held  responsible  for  the  acts  of  one  of  the  part- 
ners are  analogous  to,  and  in  most  cases  iden- 
tical with,  those  upon  which  employers  are 
bound  by  the  acts  of  their  agents. 

Orimold  ▼.  Haven,  25  N.  Y.  596,  83  Am. 
Dec.  880;  Chester  t.  Diekerean,  64  N.  Y.  1, 18 
Am.  Rep.  550;  Bradner  v,  Strang,  89  N.  Y. 
299;  Strang  y.  Bradner,  114  U.  8.  661,  S9  L. 
ed.  250. 

Such  fraud  is  presumably  committed  for  the 
benfit  of  the  partnership  and  the  individual 
partners  are  therefore  liable  for  the  wrong. 

Wileon  Obear  Grocery  Co.  y.  Cole,  26  Mo. 
App.  5;  Keith  y.  Armstrong,  66  Wis.  225. 

Meeers,  Geer  Sb  WiUiiuiie,  for  defendants 
In  certiorari: 

The  remedy  by  attachment  being  authorized 
alone  by  statute  and  In  derogation  of  the  com- 
mon law,  and  moreover  being  summary  in  its 
effect  and  liable  to  be  abused  and  used  oppres- 
sively, its  application  will  be  carefully  guarded 
by  the  courts  and  It  will  be  confined  strictly 
within  the  limits  prescribed  by  the  statute. 

Delaplain  y.  Armstrong,  2l  W.  Va.  211. 

Edwards  y.  Bughes,  20  Mich.  289,  was  a 
case  where  Reams,  one  of  the  partners,  was 
disposing  of  partnership  property  to  defraud 
his  creditors,  and  in  doing  so  was  defrauding 
the  creditors  of  the  firm,  and  this  court  held 
that  the  firm  property  was  not  liable  to  attach- 
ment. 

In  Bogart  y.  Dart,  25  Hnn,  897,  Daniels, 
/.,  says:  "  The  provisions  of  the  Code  aa  they 
have  been  enacted,  have  provided  for  the 
remedy  by  attachment  only  because  of  some 
specified  aelinquency  on  the  part  of  the  person 
or  persons  whose  property  is  to  be  seized." 

One  party  is  not  allowed  to  be  arrested  be- 
cause of  the  fraud  or  misconduct  of  another, 
and  from  the  terms  made  use  of  prescribing 
the  cases  in,  and  the  circumstances  under  which 
attachments  may  be  issued,  it  is  evident  that 
the  legislature  intended  that  a  like  policy  should 
hfi  observed 

Andrews  V.  Mundy,  86  W.  Va.  22;  Bill  y. 
25  L.  R.  A. 


Bell,  111  Mo.  85;  Bathafsay  y.  Jckimm,  56  N. 
Y.  98,  14  Anu  Rep.  186;  Hiteheoek  ▼.  Pskrsim, 
14  Hun,  890;  National  Bank  of  the  Oemmu^ 
toeoM  y.  Temple,  2  Sweeny,  844. 

Hooker,  J.,  delivered  the  opinion  of  Hit 
court: 

Plaintiffs  were  copartners,  reelding  in  New 
York,  and  were  Jobbers,  of  whom  tl^  defend- 
ants (father  and  son,  and  also  partners)  pur- 
chased goods.  The  son,  WardL.  Jennings,  hav- 
ing purchased  a  quantity  of  goods  for  his  firm 
from  the  plaintiifi,  the  latter  commenced  pro 
ceedings  by  attadunent  npon  an  affidavit 
which  idleged  that  the  defendants  fraudulently 
contracted  the  debt  upon  which  the  action  was 
brought,  viz.,  that  arising  from  the  purchase 
mentioned.  The  writ  was  levied  upon  prop- 
erty belonging  to  the  father,  and  upon  his  ap- 
plication the  attachment  was  dissolved  by 
the  circuit  Judge.  It  was  admitted  that  at 
the  time  of  the  levy  the  firm  had  sufficient 
personal  property  out  of  which  the  dsim 
could  have  been  satisfied.  Defendants'  cos- 
tention  is  that  the  individual  property  of  the 
innocent  defendant  was  not  subject  to  seizore 
by  attachment  Counsel  for  the  plaintiffs 
build  a  stronff  argument  upon  the  docmne  that 
each  partner  Is  an  agent  of  his  fellows^  dtfaig 
May  y.  yieteman,  96  Mich.  601,  tothe  proposT 
tion  that  an  attachment  lies  against  a  debtor 
whose  agent  fraudulently  contracted  tbedebt 
But  the  statute  upon  which  the  remedy  by  at* 
tachment  depends  has  relieved  the  umoceat 
partner  from  the  application  of  this  mis.  An 
examination  of  the  statutes  may  aid  in  soiv- 
ine  this  question.  We  start  with  the  propo- 
siUon  that  "attachment  is  a  harsh  and  eztraor- 
dinary  remedy,  unknown  to  the  common 
law;  and  the  statutoir  provisions  upon  which 
tbe  right  depends,  being  in  derogation  of  the 
common  law,  must  be  strictly  construed,  snd 
cannot  be  extended  beyond  their  terms.*  8es 
cases  cited  in  1  Jaa  &  0.  Dis.  p.  96,  §  1; 
Estlaw  y.  BSnnna,  76  Mich.  219.  An  actios 
against  Joint  debtors  Is  like  any  other  action. 
It  is  idmed  at  the  individual  debtors.  A 
service  on  one  is  not  a  aervlce  upon  the 
other:  they  may  appear  separately;  their  de- 
fenses may  be  different;  the  Judgment  is 
against  eadi  for  the  whole  amount;  the  execu- 
Uon  issues  against  the  indlyiduals,  the  officer 
being  commanded  to  collect  the  debt  from 
the  goods  and  chattels,  and,  for  want  there- 
of, of  the  lands  and  tenements,  of  the  iodi 
viduals.  And  this  is  as  true  where  the  Joint 
obligation  is  a  partnership  debt  as  in  cases 
where  the  debtors  are  not  copartners.  Tbe 
act  authorizing  proceedings  In  attachment  per- 
mits any  creditor  to  have  an  attachment  against 
his  debtor,  upon  conditions  mentioned.  Tbe 
conditions  are  that  he  shall  show  that  the  de 
fendant — i.  e,  the  debtoi^-is  believed  to  be 
guQty  of  certain  acts,  or  to  possess  certain  in- 
tentions regarding  the  debt  or  his  property, 
fraudulent  in  character,  the  general  tenor  of 
which  indicates  danger  that  such  debtor  will 
put  his  property  beyond  the  reach  of  the  credi* 
tor.  The  law  lays  hold  of  the  property  of  such 
debtor,  to  preserve  it  for  the  creditor.  So  long 
as  there  is  a  sole  debtor,  no  difficulty  ii  likely 
to  arise,  but  when  the  debt  is  joint  the  question 
arises,  how  far  should  the  fraudulent 
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AnteniioiiA  of  one  sublect  the  property  of  an- 
other to  seizure?  The  acts,  if  strictly  con- 
«traed.  only  provide  for  attachment  against 
the  debtor  who  is  guilty  of  the  fraud.  An  ad- 
ditional remedy,  sammary  in  its  nature,  is 
^Ten  against  him.  It  is  given,  in  terms, 
against  no  others.  And  where  the  act  is  done 
by  one  only,  the  law  can  only  be  made  ap- 
plicable to  another  by  invoking  the  doctrine 
of  agency. 

No  one  will  question  the  fact  that  one  can, 
through  an  agent,  subject  his  property  to  at- 
tachment; and  this  is  as  true  where  the  agent 
is  a  [Mitner  as  where  he  is  not.  and  where  the 
ect  complained  of  is  the  fraudulent  purchase 
of  goods  by  a  partner,  as  in  this  case.  There 
iB  much  persuasiveness  in  the  argument  that, 
«s  the  firm  received  the  benefit  and  appropriated 
the  fruit  of  the  transaction  (whether  with 
knowledge  upon  the  part  of  both  or  not),  the 
rule  that  a  partner  is  an  lu^nt  of  his  copartners 
makes  his  act  the  act  of  both.  It  would  not 
he  so  convincing  if  the  cause  for  attachment 
were  another  of  those  named  in  the  statute, — 
<«.  g,  if  one  only  was  shown  to  ha^e  an  intent 
to  dispose  of  the  firm  property,  or  bad  actually 
done  so  without  the  knowledge  of  his  partner, 
or  where  he  absconded,  or  removed  out  of  the 
atate,  or  was  about  to  do  so,  with  intent  to  de- 
fraud the  firm  creditors.  Still  more  hard 
would  be  the  attachment  against  one  where 
his  copartner  had  merely  resided  out  of  the 
fltate  for  three  months,  which  in  itself  is  ground 
for  attachment,  regardless  of  the  honestv  of 
Ills  intention.  Can  it  be  said  that  in  all  of 
these  cases  these  acta  are  partnership  acts, 
binding  the  partners  under  this  application  of 
the  doctrine  of  agency?  It  is  true  that  the 
•creditors  of  a  firm  in  Michigan,  one  of  the 
members  of  which  lives  in  Chicago,  have  the 
absolute  right  to  commence  all  actions  against 
the  firm  by  attachment,  and  to  levy  not  only 
on  the  firm  property,  but  that  of  each  resident 
member,  as  well  as  that  of  the  nonresident? 
If  not,  it  must  be  that  tliis  doctrine  is  im- 
properly applied,  or  a  distinction  must  be 
drawn  between  the  different  causes  for  attach- 
ment named  in  the  statute,  and  the  liability 
limited  to  those  acts  which,  we  may  say,  either 
as  a  conclusion  of  fact  or  law,  are  the  acts  of 
the  firm,  which  would  seem  to  limit  the  cases 
to  those  where  the  debt  was  fraudulently  con- 
tracted, and  where  the  property  of  the  firm  had 
been  assigned,  concealed,  or  disposed  of  with 
intent  on  the  part  of  one  to  defraud  the  firm 
creditors.  If  plaintifFs'  theory  is  correct,  these 
would  be  the  acts  of  all  partners,  and  subject 
to  seizure  not  only  the  partnership  property, 
but  the  individual  property  of  each  partner,  no 
matter  how  honest,  and  notwithstanding  their 
•aolvency.  There  can  be  no  doubt  that  part- 
ners are  bound  by  the  contracts,  and  many 
times  by  the  torts,  of  one  of  their  number,  to 
the  extent  of  liability.  But  is  it  as  clear  that 
the  nature  of  the  remedy  is  always  subject  to 
the  same  rule?  As  already  stated  this  remedy 
is  statutory,  and  the  statutes  must  show  the 
design  to  cover  such  cases  as  this,  or  they  are 
not  to  be  treated  as  within  them.  The  attach- 
ment statute  is  borrowed  from  New  York. 
It  will  be  found  in  the  Revised  Statutes  of  1889 
and  1846  and  the  Compiled  Laws  of  1857. 
The  section  of  which  Howell  (section  8015)  is 
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an  amendment  remained  unchanged  from  the 
time  of  its  adoption  until  1861 .  It  is  section  19, 
chap.  1,  title  4,  pt.  8,  p.  512,  Rev.  Stat.  1888. 
The  same  is  found  in  Rev.  Stat  1846,  ^  80,  p. 
517,  and  Comp.  Laws  1857,  g  4771.  It  reads 
as  follows,  viz. :  "When  two  or  more  persons 
are  jointly  indebted  as  joint  obligors,  partners, 
or  otherwise,  the  attachment  may  be  issued 
against  the  separate  or  joint  estates  or  property. 
01  such  joint  debtors  or  anv  of  them,  and  the 
same  proceedings  shall  be  had  as  hereinbefore 
prescribed."  It  goes  withoutsayingtbat  under 
this  act,  where  all  of  the  joint  debtors  are 
shown  to  have  participated  in  the  statutory  act, 
or  where  it  appears  that  each  has  entertained 
the  fraudulent  intent,  the  writ  should  issue 
against  all;  and  it  is  as  plain  that  in  such  casa 
the  writ  could  be  iasued  against  the  separate  or 
joint  estates  of  the  debtors.  So  far  it  lays 
down  a  plain,  consistent,  and  Just  rule.  Shall 
we  go  further,  and  say  that  it  was  meant  that 
the  writ  would  be  as  far-reaching  in  cases  of 
joint  debtors,  who  are  not  partners,  where  one 
was  innocent  of  wrong ?  That  would  probably 
not  be  claimed  by  any  one.  As  to  partners, 
the  same  claim  might  \)e  made  as  is  made  here» 
viz.  that  in  dealing  with  the  partnership  prop- 
erty the  act  of  one  is  the  act  of  all,  and  that 
the  consequences  are  the  same  to  all.  But  this 
act  had  received  a  construction  before  it  be- 
came a  law  in  Michigan.  In  Chipman's  Cam, 
an  absconding  debtor  (14  Johns.  217),  decided 
in  1817,  it  was  held  that  the  attachment  might 
issue  against  the  property  of  one  of  several 
partners  who  absconds,  for  a  debt  due  by  the 
firm,  although  his  copartners  are  resident 
within  the  state,  and  subject  to  process.  Thia 
is  not  coQclusive  of  the  question  here,  and  is 
cited  only  to  show  that  counsel  in  that  case  did 
not  resort  to  the  remedy  by  attachment  against 
all  of  the  partners. .  Two  vears  later  the  same 
court  held  that  an  attachment  might  issue 
against  the  separate  property  of  an  absconding 
debtor  upon  a  debt  due  from  his  copartnenhip. 
Here,  agaio.  the  writ  appears  not  to  have  been 
sought  against  the  partners  who  remained. 
But  the  case  went  further,  and  held  that  the 
partnership  property  could  not  be  seized;  and 
the  reason  was  that  the  other  partner  had  a 
richt  to  retain  it  to  pay  the  partnership  debts. 
Be  Smith,  16  Johns.  102.  It  may  still  be  said 
that  in  neither  of  these  cases  were  all  of  the 
partners  sued  in  attachment,  and  therefore 
there  yet  remains  doubt  if  the  right  contended 
for  does  not  exist  under  this  statute,  and  it  is 
probable  that  such  doubts  led  to  the  Amend- 
ment of  1861 ,  which  reads  as  follows:  "When 
two  or  more  persona  are  jointly  indebted  as 
joint  obligors,  partners,  or  otherwise,  and  an 
affidavit  shall  be  made,  as  provided  in  section 
two  of  this  chapter,  so  as  to  bring  one  or  more 
of  such  joint  debtors  within  its  provisions,  and ! 
amenable  to  the  process  of  attachment,  then  I 
the  writ  of  attachment  shall  issue  against  the 
property  and  eifects  of  such  as  are  so  brought 
within  the  provisions  of  said  section;  and  the 
officer  shall  be  also  directed  in  said  writ  to 
summon  all  such  joint  debtors  as  may  be 
named  in  tiie  affidavit  attached  thereto,  to  an- 
swer to  the  said  action  as  in  other  cases  of  at- 
tachment." Before  discussinf  the  statute,  let 
us  review  the  situation.  Under  the  previoua 
statute,  attachment  lay  against  all  joint  debtors^ 
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whether  partners  or  Dot,  where  it  could  be 
shown  as  matter  of  fact  that  all  participated  in 
the  act  constituting  a  cause.  It  was  also  plain 
that,  where  one  joint  debtor  only  committed 
such  act,  his  property  only  was  subject  to  the 
writ,  unless  there  was  a  partnership.  There 
was,  then,  no  necessity  for  legislation  to  reach 
either  of  these  cases,  for  Joint  debtors,  where  not 
I»rtners,  were  fully  protected  where  innocent 
of  wrong,  and  the  creditor  had  his  remedy 
against  both  where  both  participated,  and 
against  the  offender  where  only  one  was  guilty. 
In  this  condition  of  affairs,  the  legislature  passed 
section  8015,  thereby  giving  immunity  from  at- 
tachment to  Joint  debtors,  including  partners, 
who  were  not  themselyes  participants  in  the 
wrongful  act.  Now,  by  a  construction  of  this 
act,  it  is  sought  to  say  that  partners  are  not 
within  its  terms,  because  the  act  of  one  is  the 
act  of  all,  and  that,  as  a  matter  of  law.  they 
are,  therefore,  all  participants  in  the  fraudulent 
act.  If  that  Is  so,  the  statute  seems  to  have  no 
olTice  to  perform.  It  has  relieyed  nobody. 
Joint  debtors,  not  partners,  could  not  be  at- 
tacke<l  by  attnchment  before  unless  guilty. 
But  tbrre  may  have  been  a  doubt  about  part- 
ners. Tbat  doubt  seems  to  have  caused  the 
enactment  of  a  law  whose  only  object  must 
have  been  to  reach  and  relieve  the  verv  class 
of  cases  which  the  construction  contended  for 
seeks  to  exclude  from  its  protection. 

As  said  at  the  outset,  attachment  is  a  harsh 
ftnd  extraordinary  remedy.  The  law  may 
well  restrict  its  use,  and  deny  it  as  against  all 
honest  persons,  though  they  have  the  misfor- 
tune to  be  connectea  in  business  as  partners 
with  dishonest  persons.  Such  persons  have 
legal  obligations  to  discharge  in  relation  to  the 
partnership  affairs.  They  must  see  that  obli- 
gations are  discharged,  and  the  law  presumes 
ftat  they  will  faithfully  do  so.  No  very  flrood 
reason  suggests  itself  why  the  private  fortune 
of  an  honest  partner  should  be  seized  because 
his  partner  has  been  detected  in  a  fraudulent 
act  in  connection  with  partnership  affairs.  It 
is  common  knowledge  that  few  men  or  firms 
can  survive  an  attack  by  attachment.  It  is  the 
almost  certain  precursor  of  insolvency,  aa  in 
former  days  it  was  of  bankruptcy,  and  we 
should  hesitate  before  broadening  the  scope  of 
the  act  in  question.  A  case  quite  similar  to 
the  present  was  before  the  court,  viz.,  E^ 
utards  v.  Hughei,  20  Mich.  290.  Mr.  Jvstiee 
Cooley  wrote  the  opinion,  and  seems  to  have 
taken  a  similar  view  of  these  statutes  to  that 
expressed  above.  It  is  true  that  the  facts  in 
that  case  may  permit  it  to  be  distinguished 
from  the  present,  but  the  language  used  is 
broad,  and  it  is  hardly  possible  that  the  court 
could  have  overlooked  the  contingency  of  such 
cases  as  this.  Since  this  decision  we  think  the 
bar  have  understood  that  the  liability  was  lim- 
ited to  such  partners  as  personally  participated 
in  the  fraudulent  act  See  Tiffany's  Justice 
Guide,  p.  60,  nots  JT,  where  this  doctrine  is  laid 
down;  Shinn.  PI.  &  Pr.  S  807.  See  also 
BBople  V.  Bay  County  Circuit  Ct.  Judge,  41 
Mich.  826,  where  a  writ  issued  against  non- 
resident partners  only. 

We  think  the  learned  circuit  Judge  correct  in 
his  conelueions,  and  that  his  order  dissolting 
the  atUnefifnent  should  he  afflrmed,  mth  costs. 

Ordered  accordingly. 
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Loner    and    Gnuit,    JJ,,    ooncnr   witl» 
Hooker,  J, 

Mon^pomeryt  /.,  dissenting; 

Plaintiffs  sued  out  an  attachment  agaioit 
the  defendants,  alleging  that  the  defendants, 
comprising  a  copartnership  which  consisted  of 
Ward  H.  Jennmgs  and  Ward  I#.  Jennings, 
fraudulently    incurred   the  indebtedness  for 
which  suit  was  brought    The  writ  of  attadi- 
ment  was  levied  upon  the  property  of  Ward  E. 
Jennings,  and  he  filed  an  application  to  diasolvt 
the  writ,  which  was  allowed.    The  sole  qoo-j 
tioo  is  whether  the  allegation  in  the  writ  thsr 
the  indebtedness  was  fraudulently  oontractel 
by  the  defendants  was  made  out.    The  evi- 
dence is  abundant  that  Ward  L.  Jennings  mads 
false  and  fraudulent  representationa  as  to  Uie 
standing  of  the  defendants  and  aa  a  basis  for 
the  credit  which  was  extended  at  the  time  the 
goods  in  question  were  sold.    It  ia  contended, 
however,  that  the  defendant  Ward  H.  JennioeaT 
individual  property  cannot  be  made  subject  ta 
attachment  by  the  fraud  of  Ward  L.  Jenoiogi. 
This  question  must  be  determined  by  ascertain- 
ing whether  the  institution  of  the  proceedings 
was  Justified  as  against  the  two  defendants. 
The  a£9davit  very  properly  alleges  that  the  d^ 
fendants  fraudulently  contracted  the  debt,  not 
that  one  of  the  defendants  did  so.     Each  parV 
ner  was,  in  the  matter  of  the  oontractini^  of  tha 
indebtedness,  the  agent  of  the  partnership;  sod 
the  fraud  of  the  agent  in  contracting  such  in- 
debtedness is  the  fraud  of  the  principal,  as  was 
held  in  May  v.  Newman,  05  Mich.  501.    The 
statute  in  terms  provides  the  remedy  by  attach- 
ment against  the  defendant,  when  it  is  shown 
"that  he  fraudulently  contracted  the  debt  or 
incurred  the  obligation  respecting  which  the 
suit  is  brought"    Who  is  to  be  said  to  have 
fraudulently  contracted  the  debt  or  incnrred 
the  obligation?    Obviously,  the  purchasers  of 
the   goods;   not   Ward    L.    Jennings  alone. 
Both  members  of  the  firm  incurred  the  obliga- 
tion simultaneouslv,  and  both  contracted  the  in- 
debtedness.    Section  8016,  in  my  judgmeot, 
has  no  application.    That  provides  that  "when 
two  or  more  persons  are  Jointly  indebted,  as 
joint  obligors,  partners  or  otherwise,  and  an 
afildavit  shall  be  made,  as  provided  in  section 
two  of  this  chapter,  so  as  to  bring  one  or  moist 
of  such  Joint  debtors  within  its  provisons,  and 
amenable  to  the  process  of  attachment,  then  tbe 
writ  of  attachment  shall  issue  against  the  prop- 
erty and  effects  of  such  as  are  so  broueht  withia 
the  provisions  of  said  section."    This  section 
gives  no  support  for  the  suggestion  tbat  ona 
partner  may  not,  when  represenUng  the  firm, 
fraudulently    contract  a   firm   indebtedoessL 
Nor  is  the  case  of  Edwirds  v.  Hughes,  20  Mich. 
290,  relied  upon  by  defendants,  in  point    lo 
that  case,  it  is  true,  it  was  said,  construing  the 
section  Just  quoted:  "It  will  be  seen  from  this 
section  that  when  the  plaintiff  is  able  to  makr 
a  case  against  one  of  several  debtors,  whether 
they  are  indebted  aa  partners  or  otherwise,  b« 
is  not  to  allege  a  Joint  wrong  by  them  all,  bat 
must  set  forth  his  case  in  the  aflSdavit  accord- 
ing to  the  facts.    There  is  good  reason  afid 
plain  Justice  in  this  statute,  since  otherwise  ttw* 
party  who  has  the  misfortune  to  be  Joined  ia 
the  same  legal  obligation  with  a  dishonest  per- 
•on  may  himself  b«  subjected,  not  only  as  to- 
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bis  |»roueriy  owned  Jolntlj  with  the  other,  but 
M  to  his  indiTldual  propertj  also,  to  all  the 
InooDveDieaces  and  rigorous  treatment  to  which 
be  could  have  been  made  liable  if  personally 
ffuilty  of  the  like  dishonesty/'  But  the  mis- 
fortune of  the  present  defendant  Ward  H. 
Jennings  doos  not  arise  from  his  having  joined 
in  the  legal  obligation  of  Ward  L.  Jennings,  a 
''dishonest  person."  His  liability  grows  out 
of  the  fact  that  the  firm  of  which  be  was  a 
member  fraudulently  incurred  an  obligation. 
In  Edtoardi  t.  Eughu  the  fraudulent  act  of 
the  copartner  consisted  of  transferring  his  in- 
dividual property  in  fraud  of  the  creditors  of 
the  firm.  It  is  perfectly  apparent  that  he  could 
not,  by  an  act  thus  disconnected  from  the 
business  of  the  firm,  subject  the  property  of 
his  copartner  to  th«  eztraordinaiy  process  of 


attachment  But  in  the  caae  under  oonsfdera- 
tioo,  the  ad  of  Ward  L.  Jennings  was  the  act 
of  the  firm.  Any  other  yiew  of  thii  statute 
results  in  this:  that  a  partner  having  a  nom- 
inal interest  may  incur  indebtedness  on  behalf 
of  the  firm  fraudulently,  and  no  process  can 
issue  against  either  tiie  copartnership  property 
or  the  property  of  his  copartners.  The  extent 
to  which  the  ereditor  could  go  would  be  to 
issue  his  process  ■g:&inst  the  interest  of  the 
nominal  partner.  This  is  plainly  not  the  pur- 
pose of  the  statute,  in  my  judgment  I  think 
the  case  falls  within  the  principle  in  May  t. 
Newman,  and  the  order  dissolving  tiie  attach- 
ment should  be  reversed,  with  costs. 

HcOrath*  Ck.  J.,  concurs  with  Mont* 
govkBvyp  Jm 
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Alexander  M.  BYERS,  Tiff,  in  Brr.^         y 

Samuel  8CHLUFB  ei  oL 
(51  Ohio  St  800.) 

*  1  •  In  a  etvfl  action  for  fhe  reeoTery  of 
money*  the  plaintUT  may*  on  the 
Kroand  that  the  defendant  \m  a  non- 
resident of  this  etate*  have  an  attach- 
ment against  the  property  of  a  defendant  part- 
nership of  which  all  the  memhers  reside  outside 
this  Btate,  which  was  formed  for  the  purpose  of 
canylDfiT  on  buainesB  In  this  state,  and  wtUch  has 
a  usual  place  of  dolnflr  businesi  in  this  state. 

S.  In  an  attachment  afl^ainatthe  prop- 
erty of  snch  a  nonresident  pawner- 
ahiPt  it  may  be  sued  by  its  company  oame,  and 
•ervioe  may  be  had  by  leaving  a  copy  of  the  sum- 
mona  with  the  indorsemeiita  thereon,  at  its  usual 
place  of  doing  busiueninthls  statSb 
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ERROR  to  the  Circuit  Court  for  Madison 
County  to  review  a  judgment  refusing  to 
reeognize  the  validity  of  an  attachment  upon 
the  property  of  Samuel  R  Bullock  &  Com- 
pany.   Bmermd. 


Statement  by  DIckman*  Oh.  J.: 
This  petition  is  prosecuted  by  Alexander 
M.  Byers,  plaintiff  in  error,  against  Samuel 
Bchlupe,  assignee  of  the  New  Philadelphia 
Pipe  Works  Company,  Ezra  Nicholson,  the 
Cleveland,  Lorain  A  Wheeling  Railroad 
Company,  Timothy  Fahey,  Bryan  and  Pren- 
dergast  Brothers,  W.  and  J.  F.  Prendergast, 
H.  T.  Van  Fleet,  Samuel  R.  Bullock  A  Com- 
pany, and  numerous  others,  defendants  in 
error,  from  the  circuit  court  of  Marion 
oounty,  Ohio,  upon  a  finding  of  facts  and  con- 
clusions of  law  as  made  by  that  court.  The 
parties  plaintiff  and  defendant  were  the  same 
in  the  circuit  court  aa  in  this  court. 

^eadnotes  by  the  Coubx. 

Nora.— As  to  what  is  nonrestdence  for  the  pur- 
pose of  attachment,  see  fwU  lo  Munroe  v,  Will- 
lama  0.  a)  10  L.  B.  A.  060^ 
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The  finding  of  facts  and  conclusions  of  law 
are  as  follows: 

''This  day  came  the  parties  and  with  theit 
attorneys,  and  this  cause  came  on  to  be  heard 
upon  the  respective  pleadings  filed  herein, 
and  the  evidence,  upon  consideration  thereof 
and  upon  application  of  said  plaintiff,  the 
court  do  find  from  the  evidence  the  following 
facts,  viz.  :  that  the  funds  now  in  the  hands  of 
the  sheriff,  to  wit.  $5, 100,  arose  from  the  sale 
of  the  personal  property  of  the  partner^ip 
firm  of  Samuel  K.  Bullock  &  Company,  upon 
an  order  of  sale  for  that  purpose  duly  issued 
herein  by  consent  of  all  parties  hereto ;  that 
on  the  80th  day  of  August.  A.  D.  1887,  the 
New  Philadelphia  Pipe  Works  Company,  a 
party  herein,  commenced  an  action  in  the 
court  of  common  pleas  of  Marion  county 
against  the  said  Samuel  R.  Bullock  &  Com- 
pany in  their  firm  name,  and  none  other,  and 
for  the  purpose  of  procuring  an  order  of  at- 
tachment accompanied  the  filing  of  the  peti- 
tion with  an  affidavit,  alleging  in  saia  af- 
fidavit the  following  facts  ana  none  other : 
**  Ezra  Nicholson  being  duly  sworn  says  that 
he  is  the  secretary  ana  treasurer  of  the  New 
Philadelphia  Pipe  Works  Company,  an  in- 
corporated company  under  the  laws  of  the 
state  of  Ohio ;  that  the  claim  sued  upon  in 
the  action  was  upon  a  contract  for  an  amount 
of  water  pipe  sold  and  delivered  to  said  Sam- 
uel R.  Bullock  A  Company,  a  partnership 
formed  for  the  purpose  of  doing  business  in 
Ohio,  that  said  claim  was  just  and  that  affiant 
believes  the  said  the  New  JPhiladelphia  Pipe 
Works  Company  ought  to  recover  $29,947.04 
and  interest  from  August  20,  1887 ;  that  the 
defendants  are  nonresidents  of  the  state  of 
Ohio."  Upon  said  affidavit  an  order  of  at- 
tachment was  issued  to  the  sheriff  of  said 
county,  which  was  received  by  him  and  was- 
on  the  same  day  levied  by  him  upon  the  per- 
sonal property  sold  aforesaid. 

**  That  afterwards  on  the  same  da^  Timothy 
Fahey  commenced  an  action  in  said  commoa 
pleas  court  against  said  Samuel  R.  Bullock  A 
Company  upon  a  claim  which  was  not  at  that 
time  due,  accompanying  the  filing  of  his  pe- 
tition with  an  affidavit,  alleging  in  said  af- 
fidavit the  following  facts  and  none  other  r 
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*Timothy  Fabej  being  sworn  according  to 
law,  deposes  and  says  tnat  he  has  commenced 
•an  action  against  the  said  Samuel  R.  Bullock 
ib  Ck>mpany  in  the  court  of  common  pleas  of 
Marion  county,  Ohio,  to  recover  on  a  certain 
bill  of  exchange,  drawn  by  the  said  Samuel 
R.  Bullock  &  Company ;  that  said  claim  is 
Just,  and  that  the  same  will  become  due  on 
the  11th  day  of  September,  A.  D.  1887,  and 
that  there  will  then  be  due  upon  the  same 
the  sum  of  $2,500,  and  that  the  said  Samuel 
R.  Bullock  <&  Company  has  sold  and  conveyed 
4md  disposed  of  its  property  with  fraudulent 
intent  of  hindering  and  delaying  its  creditors 
in  the  collection  of  their  debts,  and  that  said 
€amuel  R.  Bullock  &  Company  is  about  to 
4B0ve  its  property  out  of  said  county  of  Mar- 
ion, to  the  effect  of  hindering  and  delaying 
its  creditors  in  the  collection  of  their  debts ;" 
that  at  the  same  time  an  order  of  attachment 
was  duly  allowed  in  said  action  by  the  Hon- 
orable John  A.  Price,  one  of  the  judges  of 
«aid  court  upon  tlie  said  Timothy  Fahey, 

f^ivinp  bond  in  the  sum  of  $6,000,  to  the  sat- 
sfaction  of  the  clerk  of  the  court  of  common 
pleas  of  Marion  county,  Ohio,  conditioned 
according  to  law ;  which  order  of  allowance 
was  duly  entered  upon  the  Journal  of  said 
-court;  that  at  the  same  time  the  said  Tim- 
•oth y  Fahey  executed  his  bond  as  provided  in 
saia  order  of  allowance  to  the  acceptance  of 
said  clerk ;  upon  said  affidavit,  allowance  as 
aforesaid,  and  giving  bond  aforesaid,  an 
•order  of  attachment  was  issued  to  the  sheriff 
of  said  county,  which  was  received  by  him 
-and  was  on  the  same  day  by  him  levied  upon 
the  personal  property  sold  as  aforesaid. 

**  Afterwards,  upon  the  same  day  an  action 
was  coQimenced  by  Bryan  and  Prendergast 
Bros.  Against  Samuel  R.  Bullock  and  Wil- 
liam S.  Mcrcor,  partners,  as  Samuel  R.  Bul- 
lock &  Company,  and  accompanied  the  filing 
of  the  petition  herein  with  an  affidavit,  al- 
leging in  said  affidavit  the  following  facts 
and  none  other :  'James  F.  Prendergast  be- 
ing duly  sworn,  says  that  he  is  one  of  the 
above-named  plaintiffs  who  are  partners  do- 
ing bu&iness  under  the  firm  name  of  Bryan 
and  Prendergast  Bros.  That  the  defendants 
are  indebted  to  said  plaintiffs  on  an  account 
for  goods  sold  and  delivered  to  defendants  at 
their  request ;  that  said  clai  ra  is  j  ust ;  that  the 
amount  which  said  plaintiffs  ought  to  recover 
from  said  defendants,  as  affiant  believes,  is 
one  hundred  and  one  dollars  and  ten  cents, 
'^ith  interest  from  the  80th  day  of  August, 
1887,  and  that  said  defendants  are  non-resi- 
•dents  of  the  state  of  Ohio.''  Upon  said  affi- 
davit an  order  of  attachment  was  issued  to 
the  sheriff  of  said  county,  which  was  received 
'by  him,  and  was  on  the  same  day  by  him 
levied  upon  the  personal  property  sold  as 
aforesaid. 

"Afterwards  on  the  same  day,  W.  and  J. 
F.  Prendergast  commenced  an  action  in  said 
oourt  against  Samuel  R  Bullock  &  Company, 
and  accompanied  the  filing  of  the  petition 
therein  with  an  affidavit  alleging  in  said 
affidavit  the  following  facts,  and  none  other : 
'James  F.  Prendergast  being  duly  sworn, 
aays  that  he  is  one  of  the  plaintiffs  in  the 
foregoing  action  ;  that  the  said  plaintiffs  are 
partners  doing  business  under  the  firm  name 
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of  W.  &.  J.  F.  Prendergast ;  that  the  defend- 
ants  are  a  partnership  firm  formed  for  the 
purpose  of  doing  business  and  holding  prop- 
erty in  the  state  of  Ohio,  and  the  usual  firm 
name  which  they  have  assumed  is  Samuel  R. 
Bullock  A'  Company ;  that  the  said  defend- 
ants are  indebted  to  the  said  plaintiffs  on  aa 
account  for  ffoods  sold  and  delivered  to  de- 
fendants at  their  request :  that  said  claim  U 
just ;  that  the  amount  which  plaintiffs  ought 
to  recover,  as  affiant  believes,  is  one  hun£ed 
and  thirty- four  and  67-100  dollars,  with  in- 
terest from  the  29th  day  of  August,  1887 ;  and 
that  defendants  are  nonresidents  of  the  state 
of  Ohio ;'  upon  said  affidavit  an  order  of  at- 
tachment was  issued  to  the  sheriff  of  said 
county,  which  was  received  by  him,  and  was 
on  the  same  day  by  him  levied  upon  the  per- 
sonal propertv  sold  aforesaid. 

*^  Afterwards  on  the  7th  day  of  September, 
1887,  the  New  Philadelphia  Pipe  Works 
Company  filed  an  amended  petition  in  said 
case  and  accompanied  the  same  with  an  affi- 
davit, alleging  in  said  affidavit  the  following 
facts  and  none  other :  **  Ezra  Nichol son  being 
first  duly  sworn,  says  that  he  is  the  agent 
duly  authorized  for  the  plaintiff  in  this  ac- 
tion, which  is  a  corporation  organized  under 
the  laws  of  Ohio:  that  the  defendants  who 
are  a  partnership  organized  for  the  purpose 
of  doing  business  and  holdine  property  in 
Ohio,  are  indebted  to  plaintiff  on  a  contract 
for  the  sale  of  certain  personal  property  and 
goods,  to  wit,  iron  water  pipe  and  special 
casting ;  that  the  amount  of  Dlaintifl*s  claim 
is  twelve  thousand  one  hundred  and  flfty-aix 
dollars  in  addition  to  the  amount  now  due  to 

Slaintiff ;  that  said  $12,156.00  will  become 
ue  September  20,  1887 ;  that  said  claim  is 
Just,  and  that  said  defendants  are  about  to 
make  a  sale,  conveyance,  and  disposition  of 
their  property  with  the  fraudulent  intent  to 
cheater  defraud  their  creditors,  and  to  hinder 
and  delay  them  in  the  collection  of  their 
debts ;  that  said  defendants  have  purchased  of 
plaintiffs  and  other  parties  large  quantities 
of  valuable  property,  the  owneraiiip  of  which 
they  now  disclaim,  alleging  and  pretending 
that  all  said  property  or  the  greater  part 
thereof  is  owned  by  a  certain  eorporation 
called  the  Marion  Water  Works  Company, 
organized  at  the  instance  of  said  defendants, 
and  that  said  attempted  transfer  of  title  to 
such  property  is  undertaken  by  defendants 
while  they  are  still  indebted  to  plaintiff  in 
a  very  large  sum  for  the  greater  part  of  the 
property  so  attempted  to  be  disposed  of  and 
thereby  planed  beyond  the  reach  of  creditors.  * 
*'And  thereupon  another  order  of  attach- 
ment was  issued  from  said  oourt  and  levied 
upon  said  property ;  and  afterwards  on  the 
11th  day  of  November,  1889,  a  second  amend- 
ed petition  was  filed  by  the  plaintiff  in 
said  cause,  and  with  it  there  was  filed  aa 
affidavit,  alleging  in  said  affidavit  the  follow- 
ing facts  and  none  other :  'Thomas  C.  Wil- 
lara  being  duly  sworn,  says  that  he  is  the  sec- 
retary of  the  &ew  Philadelphia  Pipe  Worka 
Company,  a  corporation  duly  organized  and 
doing  business  under  and.  by  virtue  of  the 
laws  of  the  state  of  Ohio;  that  the  de- 
fendants, Samuel  R.  Bullock  and  William 
S.  Mercer  were  lately  partners  doing  busi- 
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nefls  under  the  firm  name  and  style  of  Samuel 
R.  Bullock  &  Co.  ;  that  said  defendants  are 
indebted  to  said  plaintiff  upon  a  contract  for 
iron  pipe  and  other  castings ;  that  said  claim 
is  Just,  and  that  plaintiff  ought,  afOant  be- 
lieyes,  to  reooyer  the  sum  of  twenty -four 
thousand  one  hundred  and  three  and  9-100 
dollars,  with  interest  at  6  per  cent;  eleyen 
lliousand  nine  hundred  and  lorty-six  and  70- 
100  dollars,  from  August  20.  1887 ;  and  on 
twelye  ^ousand  one  hundred  and  flfty-fiye 
dollars  from  September  20,  1887 ;  and  that 
said  defendants  are  nonresidents  of  the  state 
of  Ohio.  *  An  order  of  attachment  was  issued 
thereon,  which  was  also  leyied  upon  said 
property.  That  at  the  February  term,  A.  D. 
1889,  of  the  court  of  common  pleas  aforesaid, 
the  said  the  Kew  Philadelphia  Pipe  Works 
Company  obtained  a  Judgment  against  the 
said  Samuel  R.  Bullock  &  Co.  upon  the  cause 
of  action  alleged  in  its  petition  and  amended 
petition,  in  the  sum  of  twenty- five  thousand 
one  hundred  and  eighty- seven  dollars  and 
ninety- five  cents;  that  at  the  May  term,  A. 
D.  1^,  the  said  Timothy  Fahey  obtained  a 
judgment  against  the  said  Samuel  R.  Bullock 
&  Company  upon  the  cause  of  action  alleged 
in  his  petition  in  the  sum  of  two  thousand 
six  hundred  and  twenty-one  dollars  and 
twenty- five  cents. 

''That  at  the  January  term,  1888,  the  said 
Bryan  and  Prendergast  Brothers  obtained  a 
Judgment  against  the  said  Samuel  R.  Bullock 
and  Company  upon  the  cause  of  action  alleged 
in  their  petition,  in  the  sum  of  one  hundred 
■and  three  dollars  and  eighty -eight  cents. 
That  at  the  January  term,  A.  D.  1888,  the 
said  W.  and  J.  F.  Prendergast  obtained  a 
judgment  against  the  said  Samuel  R.  Bullock 
&  Company  upon  the  cause  of  action  alleged 
in  their  petition  in  the  sum  of  one  hundred 
and  thirty-eight  dollars  and  thirty- four  cents. 

"That  prior  to  the  October  term,  A.  D. 
1888,  of  the  court  of  common  pleas  of  Marion 
«ounty,  a  large  number  of  Judgments  were 
obtained  by  certain  laborers  against  the  said 
Samuel  R.  Bullock  &  Company  and  were 
each  asserting  liens  upon  the  personal  prop- 
erty sold  as  aforesaid,  and  in  the  case  of  the 
I?ew  Philadelphia  Pipe  Works  Company 
against  Samuel  R.  Bullock  &  Company  by 
consent  said  laborers,  represented  by  one  U. 
T.  Van  Fleet,  were  made  parties  defendant, 
and  between  said  parties  such  proceedings 
were  had,  that  at  the  October  term,  1888,  of 
the  said  court,  the  court  made  the  following 
order  and  decree : 

"This  day  this  cause  came  on  to  be  heard 
tipon  the  answer  and  cross- petition  of  the  de- 
fendants, Jacob  S.  Brady  and  others  (laborers 
represented  by  H.  T.  Van  Fleet),  and  the  evi- 
dence, and  was  submitted  to  the  court;  on 
consideration  whereof,  and  the  court  being 
fully  advised  in  the  premises,  find  for  said 
defendants,  and  that  their  claims  are  for  labor 
performed  for  the  defendants,  Samuel  R.  Bul- 
lock &  Company,  and  that  they  are  valid 
liens  upon  the  property  taken  in  attachment 
In  this  action,  and  first  in  order  of  priority.  ^ 

"That  at  the  February  term,  1889,  of  said 
court  of  common  pleas,  the  court  made  the 
followinf  decree:  'It  was  agreed  by  the 
parties,  plaintiff,  and  said  defendant,   Al- 
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ezander  M.  Byers,  that  the  labor  claims  of 
the  seventy-seven  defendants  heretofore  found 
to  be  the  first  lien  on  the  property  attached 
in  this  case  as  against  the  said  plaintiffs  be 
and  the  same  by  agreement  ana  confession 
made  in  open  court,  "declared  the  first  lien  on 
said  property  so  attached  and  in  controversy 
in  this  cause,  as  against  any  claim,  rights, 
demands,  legal  or  equitable  of  said  Alexander 
M.  Byers ;'  that  each  of  said  orders  and  de- 
crees remain  in  full  force  and  effect ;  that  on 
the  28th  day  of  November,  A.  D.  1887,  the 
said  the  New  Philadelphia  Pipe  Works  Com- 
pany assigned  the  one  undivided  fourth -part 
of  its  claim  against  Samuel  R.  Bullock  A 
Company  to  one  Ezra  Nicholson  by  a  written 
transfer  in  the  words  and  figures  following, 
to  wit :  'The  New  Philadelphia  Pipe  Works 
Company  hereby  assign  and  transfer  to  Ezra 
Nicholson  an  undivided  one-fourth  part  of 
all  its  claim  against  the  late  firm  of  Samuel 
R.  Bullock  &  Company,  which  claim  is  now 
in  suit  in  the  court  of  common  pleas  of 
Marion  county,  Ohio,  and  also  assign  one- 
fourth  part  of  all  moneys  that  may  be  realized 
from  or  upon  said  claim  or  out  of  said  suit, 
through  proceedings  in  attachment,  suit  or 
otherwise.     .     .     . 

Afterwards  it  assigned  a  portion  of  its  claim 
in  said  case  to  the  Cleveland,  Lorain  & 
Wheeling  Railroad  Company;  assignment 
was  filed  in  the  case  of  the  l/eto  Philadelphia 
Pipe  Worke  Company  y.  Samuel  R,  BuUoek, 
but  is  now  lost  and  was  never  recorded  by  the 
clerk.  The  amount  so  assigned  was  |2,8^.  - 
48,  with  interest. 

Afterwards  on  the  8d  day  of  August,  A. 
D.  1888,  the  said  company  assigned  the  bal- 
ance of  its  claim  to  Alexander  11.  Byers  by 
an  instrument  in  writing,  of  which  the  fol- 
lowing is  a  copy : 

"For  value  received,  we  hereby  sell,  trans- 
fer, and  assign  to  Alexander  M.  Byers,  our 
claim  against  Samuel  R.  Bullock  &  Company 
for  pipe  delivered  to  them  at  Marion,  Ohio, 
which  claim  is  now  in  suit  in  the  common 
pleas  court  at  Marion,  Ohio,    in  an  action 

g ending,  the  New  Philadelphia  Pipe  Works 
ompany  are  plaintiffs,  and  Samuel  Bullock 
&  Company  et  al,  are  defendants,  except  so 
much  of  said  claim  as  we  have  heretofore 
assigned  and  transfeiTed  to  E.  Nicholson  for 
$5,000,  and  to  C.  L.  Cutter,  treasurer  of  the 
Cleveland,  Lorain  &  Wheeling  Railroad 
Company  for  $2,848.48  with  interest.  And 
we  hereby  authorize  and  empower  said  Byers 
to  be  substituted  in  our  place  in  said  action, 
and  to  prosecute,  adjust,  and  settle  the  same, 
and  having  paid  himself  the  amount  now  due 
him  from  us,  being  the  sum  of  $16,881.42, 
with  interest ;  and  having  paid  all  costs  and 
attorneys  fees  in  the  prosecution  of  said  case, 
if  there  shall  be  any  balance  received  by  him 
over  the  amount  due  him  as  aforesaid,  such 
balance  shall  be  held  subject  to  our  or* 
der." 

"That  the  said  assignment  to  Ezra  Nichol- 
son and  Alexander  M.  Byers  were  entered  by 
the  clerk  of  said  court  upon  the  execution 
docket  of  said  court.  Upon  the  facts  there 
found,  the  court  do  find  that  the  costs  made 
in  the  case  of  the  New  Philadelphia  Pipe 
Works  Company  against  Samuel  R.  Bullock 
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&  Company  ei  A.  (No.  4939),  is  the  first  and 
best  lien. 

**'  That  the  costs  made  in  this  action  is  the 
second  best  lien. 

"^That  the  judgment  and  costs  of  Timothy 
Fahey  with  interest  thereon  to  the  date  of  the 
sheriff's  sale,  is  the  third  best  lien. 

*'That  the  judgment  and  costs  of  Bryan 
and  Prendergast  Bros. ,  with  interest  thereon 
to  the  date  of  the  sheriff's  sale,  is  the  fourth 
best  lien. 

**That  the  judgment  and  costs  of  the  la- 
borers,  represented  by  H.  T.  Van  Fleet,  with 
interest  tnereon  to  the  date  of  the  sheriff's 
sale,  is  the  fifth  best  lien. 

^'That  the  judgment  of  the  New  Philadel- 
phia Pipe  Works  Company,  with  interest 
thereon  to  the  date  of  the  sheriff's  sale,  is  the 
sixth  best  lien. 

**  It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  said  sheriff  shouldf  out  of  said 
fund  pay : 

**  First — ^All  costs  in  the  case  of  the  New 
Philadelphia  Pipe  Works  Company  against 
Samuel  K.  Bullock  <&  Co.,  to  wit,  $603.67. 

*^  Second^ All  the  costs  of  this  action,  to 
wit,  $344.78. 

"  Thirdr-To  Timothy  Fahej;,  the  amount  of 
his  judgment  and  costs  with  interest,  to  wit, 
$2,933.58. 

**  Fourth  —  To  Bryan  and  Prendergast 
Bros.,  the  amount  of  their  judgment  and 
costs,  with  interest,  to  wit,  $188.82. 

"  Fifthr-To  H.,  T.  VanFleet,  the  amount  of 
the  laborers?  Judgment  and  interest,  to  wit, 
$8,596.29. 

"  Sixth— To  the  assignee  of  the  New  Phila- 
delphia Pipe  Works  Company  the  amount  of 
the  judgment  with  interest,  to  wit,  $— ." 

To  all  of  which  the  said  the  New  Phila- 
delphia Pipe  Works  Company,  Alexander  M. 
Byers,  Ezra  Nicholson,  and  the  Cleveland, 
Lorain  &  Wheeling  Railroad  Company,  each 
then  and  there  excepted. 

Messrs.  Marvin  Sb  Cook  for  plaintiff  in 
error. 

Mr.  Charles  C.  Fisher  for  defendants  In 
error  Jocob  S.  Brady  et  al, 

Dickman*  C^i,  «7.,  delivered  the  opinion 
of  the  court : 

The  main  question  that  elaims  oar  con- 
sideration is,  whether  the  court  of  common 
pleas,  by  virtue  of  the  affidavit  which  ac- 
compnnied  the  filing  of  the  petition  of  the 
New  Philadelphia  Pipe  Works  Company,  on 
August  80,  1887,  acquired  jurisdiction  and 
was  authorized  by  law  to  issue  the  order  of 
attachment  against  the  property  of  the  part- 
nership firm  of  Samuel  Bullock  &  Company. 
The  action  was  commenced  on  the  last-named 
day  against  the  defendants  in  their  firm  name 
and  none  other ;  and  the  affidavit  in  attach- 
ment alleged  the  following  facts,  and  none 
other :  *^llzra  Nicholson,  ^Ing  duly  sworn, 
says  that  he  is  the  secretary  and  treasurer  of 
the  New  Philadelphia  Pipe  Works  Company, 
an  incorporated  company  under  the  laws  of 
the  state  of  Ohio ;  that  the  claim  sued  upon 
in  the  action  is  upon  a  contract  for  an  amount 
of  water  pipe  sola  and  delivered  to  said  Sam- 
uel R  Bullock  A'  Company,  a  partnership 
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formed  for  the  purpose  of  doing  business  Id 
Ohio ;  that  said  claim  is  lost,  and  that  affi- 
ant believes  that  the  said  s^ew  Philadelphia 
Pipe  Works  Company  ought  to  recover  ^29,- 
947.04,  and  interest  from  August  20,  1887; 
that  the  defendants  are  nonresidents  of  the 
state  of  Ohio. '  The  record  discloses  that  the 
partnership  was  composed  of  Samuel  R  Bal- 
lock  and  William  S.  Mercer,  and  that  neither 
of  the  individual  members  of  the  firm  resided 
in  Ohio  at  the  time  the  order  of  attachment 
was  issued. 

Section  5011  of  the  Revised  Statutes  pro- 
vides that :  **  A  partnership  formed  for  tho 
purpose  of  carrying  on  a  trade  or  business  ia 
this  state,  or  holding  property  therein,  may 
sue  or  be  sued  by  the  usual  or  ordinary  name 
which  it  has  assumed,  or  by  which  it  la 
known ;  and  in  such  case  it  shall  not  be  nec- 
essary to  allege  or  prove  the  names  of  the 
individual  members  thereof.**  By  section 
6042  of  the  Revised  Statutes,  regulating  the 
manner  of  service  and  return  of  summons,  it 
is  provided  that :  **  The  service  shall  be  by- 
del  iverins,  at  any  time  before  the  return  day, 
a  copy  of  the  summons,  with  the  indorse- 
ments thereon,  to  the  defendant  personally, 
or  by  leaving  a  copy  at  his  usual  place  of 
residence,  or,  if  the  defendant  is  a  partner- 
ship sued  by  its  company  name,  by  leaving 
a  copv  at  its  usual  place  of  doing  business. 

Ana  under  section  5521  of  the  Revised 
Statutes,  among  the  grounds  upon  which  an 
attachment  may  issue,  the  plaintiff,  in  a  civil 
action  for  the  recovery  of  money  may,  at  or 
after  the  commencement  thereof — if  the  claim 
is  a  debt  or  demand  arising  upon  contract, 
judgment,  or  decree — have  an  attachment 
against  the  property  of  the  defendant,  "when 
the  defendant,  or  one  of  several  defendants, 
is  a  foreign  corporation,  or  a  nonresident  of 
this  state.^ 

In  view  of  these  statutory  proTisions,  the 
validity  of  the  attachment  called  in  questioa 
must  evidently  depend  upon  whether  the 
partnership  of  Samuel  R.  Bullock  &  Com- 
pany, sued  by  the  firm  name  only — neither 
of  its  members  then  residing  in  Ohio— was  a 
**  defendant  nonresident  of  this  state*  at  the 
time  the  order  of  attachment  was  issued, 
within  the  meaning  of  the  language  of  the 
statute. 

The  privilege  extended  by  the  statute  to 
sue  a  partnership  by  the  usual  or  ordinaiy 
name  which  it  has  assumed,  or  by  which  ft 
is  known,  is  not  to  be  confined  to  such  as 
may  be  formed  within  this  state  for  the  pur> 

Eose  of  carrying  on  a  trade  or  business,  or 
olding  property  herein.  Indeed,  a  partner- 
ship may  be  formed  in  another  state  for  ac- 
complishing the  same  purpose  in  this  state ; 
its  component  members  may  all  reside  in  the 
state  where  it  is  formed,  and  if  it  does  busi- 
ness in  this  state,  it  may  be  sued  by  its  com- 
pany name,  and  served  by  leaving  a  copy  of 
the  summons  at  its  usual  place  of  doing  busi- 
ness in  this  state.  It  may  be  thas  sued  and 
thus  served,  irrespective  of  the  residence  of 
those  who  compose  it. 

The  fact,  however,  that  such  partnership 
engages  in  business  in  this  state,  that  it  mar 
be  sued  in  the  company  name,  and  that  ft 
may  be  served  by  leaving  a  copy  of  the  sum- 
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<moDS  at  a  prescribed  place,  are  not  the  sole 
factors  for  fixing  and  determining  its  resi- 
dence when  it  is  sought  to  reach  its  property 
by  attachment  for  the  benefit  of  its  creditors. 
The  members  of  a  partnership  do  not  form  a 
^collective  whole,  distinct  from  the  individ- 
uals composing  it ;  nor  are  they  oollectively 
-endowed  with  any  capacity  of  acquiring 
rights  or  incurring  obligations.  The  rights 
^nd  liabilities  of  a  partnership  are  the  rights 
«nd  liabilities  of  the  partners.  1  Lindlev, 
Partn.  5.  It  is  not  a  creation  in  which  the 
identity  of  the  individual  members  is  merged 
4uid  lost,  in  seeking  to  enforce  against  them 
^e  obligations  of  the  firm. 

A  partnership  is  not,  in  our  Judgment,  a 
IfigeA  entity,  having,  as  such,  a  domicil  or 
residence  separate  and  distinct  from  that  of 
the  individuals  who  constitute  it.  To  what 
-extent  residence  may  be  affirm^  of  a  partner- 
«hip  as  such,  was  considered  by  the  court  in 
Fitzgerald  t.  QrimmeU,  64  Iowa,  261.  In  the 
-dissenting  opinion  there  is  much  force,  and 
we  cite  the  same  with  our  concurrence. 
^Residence,"  says  Adams,  J,,  "in  my  opin- 
ion, can  be  predicated  only  of  a  person  nat- 
'ural  or  artificial.  A  partnership,  as  distin- 
guished from  the  members  composing  it,  is 
neither.  Besides,  it  appears  to  me  £at,  in 
any  view,  the  mere  fact  that  a  partnership 
maintains  for  the  transaction  of  its  business 
an  established  agent  in  a  county  where  neither 
partner  resides,  cannot  constitute  the  partner- 
ship a  resident  of  such  county.  There  is  no 
pretense  that  an  individual  would  become  a 
resident  of  a  county  by  merely  transacting 
business  therein  through  an  established  agent, 
and  I  am  not  able  to  see  that  a  different  rule 
••hould  be  applied  to  a  partnership." 

A  principal  reason  for  authorizing  a  suit 
•gainst  a  partnership  bv  its  company  name, 
to  wit,  the  inubility  ouen  times  to  find  out 
the  names  of  constituent  partners,  is  applic- 
able alike  to  domestic  and  foreign  partner- 
•ahips.  In  view  of  such  inability — more  apt 
to  arise  where  the  partners  all  reside  in  an- 
•other  state — that  statute  specifically  provides, 
that  when  a  partnership  is  sued  by  its  usual 
•or  ordinary  name,  **it  shall  not  be  necessary 
to  allege  or  prove  the  names  of  the  individual 
members"  of  the  firm.  Whether  the  partner- 
ship was  formed  in  this  state  or  in  another 
«tate,  the  names  of  the  individual  members 
^are  not  required  to  be  alleged  ;  and  whether 
a  defendant  partnership  should  be  deemed  a 
nonresident  of  the  state  in  an  attachment  of 
its  property  on  the  ground  of  nonresidence, 
should  depend  upon  the  fact  of  the  non- 
residence  of  the  constituent  members,  and  not 
upon  the  mere  mention  of  names  of  those  who 
constitute  the  firm.  It  being  conceded  that 
the  first  attachment  in  favor  of  the  New  Phil- 
adelphia Pipe  Works  Company  would  have 
been  ralid  if  the  proceeding  had  been  against 
Samuel  R.  Bullock  and  William  8.  IM^rcer, 
partners,  aa  Samuel  R.  Bullock  <&  Company, 
with  an  aooompanyine  affidavit  that  the  de- 
fendants were  nonresidents  of  Ohio,  the  fail- 
ure to  allege  the  individual  names  of  the 
partnership  should  not,  we  think,  render  the 
attachment  invalid,  when  the  affidavit  states 
the  fact  that  the  defendants  were  nonresidents 
of  the  state,  and  tht  statute  renders  it  unuec- 
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essary  to  set  forth  the  names  of  the  partners. 
A^an  attachment  may  issue  on  the  ground 
that  the  defendant  is  a  nonresident  of  the 
state,  it  would  seem  to  be  the  policy  of  the 
law,  when  the  defendants  reside  in  a  foreign 
jurisdiction,  and  their  names  are  unknown  to 
the  plaintiff,  and  they  are  doing  business  in 
this  state  under  a  partnership  name,  that 
creditors  might  protect  their  rights  by  at- 
tachment proceedings  against  the  defendants 
in  the  name  by  which  they  elect  to  hold  them* 
selves  out  to  the  public  and  obtain  credit. 

It  may  perhaps  be  urged  that  although  the 
individual  partners  composing  a  firm  reside 
in  another  state  the  partnership  is  to  be 
deemed  resident  in  a  state  where  it  has  a 
''usual  place  of  doing  business."  But  the 
statute,  in  prescribing  the  manner  of  service 
and  return  of  summons,  recognizes  both  a 
place  of  residence  and  a  place  of  business, 
and  the  one  is  not  to  t>e  regarded  as  identical 
with  the  other.  A  person  or  a  number  of 
persons  may  t>e  domiciled  or  reside  in  one 
state,  and  have  an  agent  and  place  of  doing 
business  in  another,  even  as  a  corporation 
domiciled  within  the  state  by  whicn  it  was 
created,  may  have  its  agent  and  a  usual  place 
of  doing  business  in  another  state.  The  prin 
cipal  action  may  exist,  and  the  partnership 
under  the  company  name,  may  be  brought 
into  court  through  actual  service  bv  leaving 
a  copy  of  the  summons  at  its  usual  place  (3 
business,  while  an  ancillary  proceedinjf  by 
attachment  to  secure  the  rights  of  creditors, 
may  be  sustained  by  reason  of  the  fact  of 
nonresidence;  and  when  the  attachment  is- 
sues, it  is  not  necessary  that  there  should  be 
constructive  service  on  the  defendants  by  pub- 
lication, but  there  may  be  service  of  process 
at  the  usual  place  of  business  which  they 
have  established  in  this  state.  Smith  v. 
Htwoer,  89  Ohio  St'.  249. 

It  follows  from  the  aforegoine  considera- 
tions, that  the  affidavit  upon  wtilch  the  first 
attachment  was  issued  in  favor  of  the  New 
Philadelphia  Pipe  Works  Company  was  ade- 
quate to  give  the  court  Jurisdiction  to  issue 
the  attachment,  and  thereby  acquire  Jurisdic- 
tion over  the  property. 

Subject  therefore  to  the  Hens  for  costs  as 
adjudged  by  the  circuit  court,  the  claims  of 
the  laborers  represented  by  H.  T.  Van  Fleet, 
should  be  held  valid  liens  and  first  in  order 
of  priority  upon  the  property  taken  in  attach- 
ment; but,  subordinate  to  such  claims,  the 
judgment  in  favor  of  the  New  Philadelphia 
Pipe  Works  Company  should  be  the  next  best 
lien  upon  the  property  attadied,  or  upon  the 
funds  derived  from  its  sale. 

The  first  attachment  by  the  New  Philadel- 
phia Pipe  Works  Company  beinff  deemed 
valid  upon  the  facts  set  forth  in  the  record, 
it  becomes  unnecessary  to  consider  whether 
objections  to  the  attachment  that  may  be 
taken  advantage  of  by  the  defendants  Samuel 
R.  Bullock  <&  Company  can  also  be  avail- 
able to  other  creditors  of  those  defendants. 

ne  judgment  of  the  Circuit  Court  thould  b$ 
reversed,  and  judgment  rendered  for  the  cred- 
itors of  Samuel  K.  Bullock  <&  Company  in 
accordance  with  the  priorities  of  lien  as  stated 
in  this  opinion* 
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!•  A  railroad  Ihir  transportatton  of 
passeng^em  and  frei^^ht  on  a  street 
does  not  impose  a  new  borden  or  servi- 
tude upon  the  owner  of  the  sofl,  although  he 
may  be  entitled  to  damages  for  injury  to  his  right 
of  acoeas,  or  light  and  air. 

£•  An  ouster  which  will  sustain  eject- 
ment by  the  owner  of  the  soil  of  a  hiorhway  ia 
not  made  by  constrnoting  a  railroad  thereon  by 
permission  of  the  municipal  authorities. 

<September  18, 1804.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  for  Orange  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover posKegsioD  of  a  portion  of  the  street  in 
front  of  plaintiff's  premises,  upon  which  de- 
fendant had  constructed  its  tracks.    Betened* 

The  facis  are  stated  in  the  opinion. 

Mr.  Victor  Montgromery*  respondent  in 
propria  persona: 

If  the  city  authorities  have  no  power  to  con- 
struct and  operate  a  steam  railroad  on  a  public 
street  they  cannot  bestow  such  power  upon  any 
one  else 

liorih  Beach  <fc  M.  B.  Ckfs  App.  83  Cal.  510; 
Southern  Pae.  B.  Co.  ▼.  Beed,  41  Cal  262. 

In  MUhau  v.  SJiarp,  27  N.  Y.  622.  84  Am. 
Dec.  814,  the  court  said:  "The  resolution  is 
therefore  void,  for  the  reason  that  ic  purports 
to  create  a  franchise  which  the  common  coun- 
cil had  no  power  to  create;  to  vest  in  the  de- 
fendants an  exclusive  interest  in  the  streets, 
which  the  common  council  had  no  power  to 
convey,  etc." 

By  laj^ing  said  track,  appellant  acquired  an 
interest  in  the  land. 

Civil  Code,  |t§  14,  660. 

To  the  extent  that  said  track  rested  upon  and 
was  imbedded  in  said  land,  it  was  a  "taking" 
within  the  constitutional  provision. 

As  appellant  had  the  exclusive  right  to  run 
CflTB  on  said  track,  it  was  an  "exclusion"  of 
the  respondent  and  the  public  from  that  por- 
tion of  the  highway  covered  by  said  railroad 
track. 

Wej/l  ▼.  Sonoma  Valley  R  Co,  69  Cal.  205; 
WiUiams  v.  New  York  Gent.  B.  Co.  16  N.  Y. 
100.  69  Am.  Dec.  651;  Mahon  v.  Hfeu)  York 
Cent.  A  a>,  24  N.  Y.  659;  Wager  ▼.  Troy 
Union  B.  Co.  25  N.  Y.  626;  Waterloo  Presby. 
Soe.  Trustees  ▼.  Auburn  d  B.  R  Go.  S  Hill, 
669:  Beichert  ▼.  St.  Louis  db  S.  F.  B.  Go.  fil 
Ark.  491. 

The  abutter  may  also  maintain  ejectment 
against  a  railroad  company  which  has  placed 


its  track  upon  his  side  of  a  street  wlthoat  pay^ 
inff  or  tendering  damages  therefor. 

Elliott,  Roads  &  Streets,  586;  Ansell,  High- 
ways, g  819;  Dotaston  v.  Payne,  2  H.  Bl.  527; 
2  Smith,  Lead.  Cas.  9th  ed.  p.  161;  Mayhm  v. 
Norton,  17  Pick.  857,  28  Am.  Dec  804;  Terf 
Haute  dS.  KOo.Y.  Bodd,  89  Ind.  128;  Sedg- 
wick &  Wait,  Trial  of  Title  to  Lands,  §§  \&^ 
185;  CarpenterY.  Gsioego  dt  8,  B.  Co.2iN.Y. 
655;  Went  CMnaton  t.  Freking,  8  Bush,  121; 
Bead  ▼.  Leeds,  19  Conn.  188;  Beiehert  t.  8t. 
Louis  db  8,  F,  B.  Go.  supra. 

An  abutting  owner  cannot  be  deprived  of 
his  rights,  though  for  a  public  purpose,  with- 
out  compensation  first  being  made. 

SehaufeU  ▼.  Doyle.  86  Cal.  107;  Thsobofd  v. 
LouismOe,  N.  0.  tk  T.  R  Go.4L.IL  A.  735. 
66  Miss.  279;  Fordy.  Santa  GrmR  Co.  59  Cal. 
290,  and  cases  there  cited  by  respondent's 
counsel. 

Municipal  ordinance  granting  the  right  of 
way  along  a  street  is  do  defense. 

Fletcher  ▼.  Aubwm  <fc  8.  B.  Go.  25  Wend 
462;  East  End  Street  B.  Co.  v.  Doyle,  9  L.  R 
A.  100,  88  Tenn.  747;  Denver  Oirde  R  Co.  ▼. 
Nestor,  10  Colo.  408;  Story  v.  New  York  EUv. 
R  Go.  90  N.  Y.  122,  48  Am.  Rep.  146. 

A  steam  railroad  in  the  street  was  held  to  be 
an  additional  burden  in  the  following  cases: 

East  End  Street  R  Co.  v.  Doyle,  supra; 
Pappenheim  v.  Metropolitan  Elev,  R  Co.  iZlL 
a  A.  401. 128  19.  Y:  436;  Barman  v.  Louis^ 
ville.  N.  0.  dtT.R  Co.  87  Tenn.  614;  Ford  ▼. 
Santa  Cruz  B.  Co.  supra;  North  GMeago  Citst 
R  Co.  ▼.  Lake  View,  105  IlL  207, 44  Am.  Rep. 
788;  Stanley  v.  Davenport,  54  Iowa,  463.  87 
Am.  Rep.  216;  Starr  v.  Camden  A  A.  R  Co, 
24  N.  J.  L.  592;  Jersey  City  db  B.  R  Go.  ▼. 
Jersey  City  db  H.  Horse  A  C^.  20  N.  J.  Eq.  61; 
Springfield  v.  Connedieui  Biver  B.  Co.  4  Cush. 
68;  Stange  v.  HiU  db  W.  D.  Street  jR.  Gb.  54 
Iowa,  669;  Sears  v.  MarshaUtown  Street  R  Go. 
65  Iowa,  742;  Fanning  v.  Gsborne,  84  Hon, 
121;  Grand  Rapids  db  I.  R  Go.  v.  Beisel,  47 
Mich.  893;  Burlington  db  M.  B.  Co.  ▼.  Bein- 
hackle,  15  Neb.  279,  48  Am.  Rep.  842;  Story 
▼.  New  York  Elet.  R  Go.  90  N.  Y.  122,  4a 
Am.  Rep.  146;  Lctfir  ▼.  Metropolitan  Elev.  B. 
Co.  104  N.  Y.  268;  Denver  Cirde  R  Co.  v. 
Nestor,  10  Colo.  403;  Cooley,  Const.  Lim.  676; 
2  Dill.  Mun.  Corp.  §S  68(5-5588.  also  §§  704- 
717;  Mills,  Em.  Dom.  §§  202-207;  Pierce. 
Railroads,  §§  242-246;  Washb.  Easementa  & 
Servitudes,  4th  ed.  $  252. 

Ejectment  is  a  proper  remedy  where  the 
abutter  has  title  to  the  center  of  the  highway. 

Vline  ▼.  New  York  Cent,  db  H.  R  B.  Co. 
101 N.  Y.  98,  53  Am.  Rep.  123,  54  Am.  Rep. 
661;  Wager  ▼.  Troy  Union  B.  Co.  25  N.  Y. 
526:  Heard  v.  Brooklyn,  60  N.  Y.  242;  Gra 
ham  V.  Columbus  db  1.  Cent.  R  Co.  27  Ind.  260. 
89  AuL  Dec.  498;  Co9  v.  Louisville,  N.  A.  dt 
G.RC0.4&  Ind.  178;  Harrington  v.  SL  Paul  A 


NoTB.— While  the  above  case  is  in  oonfliot  with 
what  a  few  years  afro  would  have  been  the  over- 
whelminff  welflrht  of  authority  (see  Tiote  to  Western 
BaUway  of  Alabama  v.  Alabama  Grand  Trunk  B. 
Co.  (Ala.)  17  L.  R.  A.  474),  yet  there  is  what  seems  to 
be  a  growing  tendency  on  the  part  of  some  of  the 
courts  to  depart  from  the  old  doctrine.    In  addl- 
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tlon  to  the  oases  dted  In  the  opinion  attentloo 
called  to  Ottawa,  O.  a  a^  a  G.  B.  Ca  v. 
(Kan.)  2  Lb  R.  A.  69,  and  Nichols  v.  Ann  Arbor 
G.  Street  B.  Go.  (Mich.)  16  L.  B.  A.  371,  In  whl^ 
Michigan  oonrt  was  equally  divided  upon  a 
questioiL 


See  also  26  L.  R.  A.  246;  41  L.  R.  A.  335. 
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A  O.R,(h.  17  Mfnn.  216:  Jene^  City  t.  FiU^ 
Patrick,  80  N.  J.  £q.  97;  Pittsburgh  d  L.  B. 
B.  Oo.  v.  Bruce,  102  Pa.  28:  Wood,  Railway 
Law,  821 ;  Mills,  Em.  Dom.  2d  ed.  g  866;  Lewis, 
£m.  Dom.  §  647;  1  Redf.  Railways,  6th  ed. 
282;  LovitvilU,  8t.  L,dbT.R  Co,  ▼.  Liebfried, 
9-2  Kj.  407:  Byraeuic  Solar  Salt  O.  y.  Jiome, 
W.  d  0.  E,  Co.  67  Hud,  163;  Western  Railway 
sf  Alabama  ▼.  Alabama  O,  T.  B,  Co.  17  L.  R. 
A.  474,  96  Ala.  272;  Wasbb.  EasemeDts  A 
Servitudes,  4th  ed.  g  292;  MaTum  t.  San  Rafael 
Tump.  Road  Co.  49  Cal.  269;  San  Fraineiseo 
OHy  d  County  t.  Sullivan,  60  Cal.  605;  Gobum 
▼.  Ames,  62  Cal.  885,  28  Am.  Rep.  684;  Visalia 
▼.  Jacobs  65  Cal.  486,  52  Am.  Rep.  808;  Weyl 
T.  Sonoma  VaUey  B.  Co.  69  Cal.  202;  Finek  ▼• 
Bivernde  dA.&  Oo.bl  Cat.  d98. 

Per  Gariams 

This  is  an  action  of  ejectment  to  recover 
possession  of  a  strip  of  land  In  the  city  of 
oanta  Ana,  county  of  Orange. 

Plaintiff  had  Judgment,  from  which,  and 
from  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals. 

Defendant,  by  its  answer,  set  up  two  sepa- 
rate defenses.  In  the  second  of  these  it  set 
out  (1)  that  it  is  a  corporation  with  power 
to  construct  and  operate  a  steam  railroad  for 
the  transportation  of  freight  and  passengers 
from  the  city  of  Banta  Ana  to  Westminster, 
across,  along,  and  upon  any  street,  avenue, 
or  highway ;  (2)  that  a  strip  of  land  80  feet 
in  wmth  off  the  entire  north  side  of  the  land 
described  in  the  complaint  was  and  is  a  pub- 
lifi  street  or  highway  in  said  city  of  Santa 
Ana,  under  the  control  of  and  in  the  posses- 
■ion  of  the  board  of  trustees  of  said  city ;  (8) 
that  said  board  of  trustees,  by  ordinance,  au- 
thorized and  licensed  defendant  to  construct 
and  operate  a  railroad  through  and  over  said 
■treet,  for  carrying  freight  and  passengers  in 
cars  to  be  propelled  by  dummy  or  motor  en- 
gines ;  (4)  that  it  constructed  its  road  on  said 
■treet,  and  operated  it  as  provided  In  said 
ordinance ;  (5)  that  it  has  not  excluded  plain- 
tiff or  others  from  the  street,  and  has  only 
used  it  for  the  purpose  aforesaid,  and  in  com- 
mon with  the  public,  and  has  not  impaired 
said  street,  or  curtailed  the  use  thereof  by 
others,  etc.  To  this  defense  plaintiff  de- 
murred, upon  the  ground  that  it  did  not  state 
facta  sufficient  to  constitute  a  defense.  The 
demurrer  was  sustained  by  the  court,  and 
defendant  declined  to  amend  as  to  this  de- 
fense, and  the  action  of  the  court  in  sustain- 
ing the  demurrer  is  ureed  as  error. 

The  whole  proposition  involved  in  this 
case  may  be  put  thus :  Can  the  owner  in  fee 
of  land  abutting  upon  a  public  street  in  an 
incorporated  town  maintain  an  action  of 
ejectment  against  a  railroad  company  or- 
ganized and  existing  for  the  transportation 
of  freight  and  passengers  from  said  town  to 
n  neighboring  town,  which  company,  under 
and  by  virtue  of  an  ordinance  of  the  trustees 
of  the  first- designated  town  empowering  it 
to  do  so,  has  constructed  and  is  usins  a  rail- 
way track  upon  and  over  said  public  street 
and  upon  the  side  or  half  thereof  adjoining 
the  land  of  such  abutting  owner?  The  ques- 
tion is  stated  thus  for  the  reason  that,  while 
the  evidence  in  the  case,  consising  of  the 
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deed  to  respondent  and  the  city  map  together, 
show  that  his  land  abutted  upon  the  street  in. 
question,  viz..  Second  street,  in  the  city  of 
Santa  Ana,  yet  by  section  1112  of  the  Civil 
Code  **%  transfer  of  land  bounded  by  a  high- 
way passes  the  title  of  the  person  whose  es- 
tate is  transferred  to  the  soil  of  the  highway 
to  the  center  thereof,  unless  a  different  in- 
tent appears  from  the  grant. "    There  is  noth- 
ing in  the  evidence  to  indicate  the  contrary, 
and  hence  we  must  presume  respondent  owns- 
to  the  center  of  the  highway  or  street,  sub- 
ject only  to  the  right  of  the  public  to  an. 
easement  or  right  of  way  for  street  purposea- 
tberein  and  thereto.    All  streets  are  nigh- 
ways,  but  not  all  highways  are  streets.    In- 
dianapolis y.  Croas,  7  Ina.  9;  I/tfayetts  t. 
Jenners,  10  Ind.  74 ;  Clark  y.  Com,  14  Bush, 
166.    In  other  words,  there  Is  a  wide  dis- 
tinction'between  a  highway  in  the  country 
and  a  street  in  a  city  or  yillage,  as  to  the 
mode  and  extent  of  the  enjoyment,  and,  a» 
a  sequence,  in  the  extent  of  the  servitude  in 
the  land  upon  which  they  are  located.     The^ 
country  highway  is  needed  only  for  the  pur- 
pose 01  passing  and  repassing,  and  as  a  gen- 
eral rule,  to  which  there  are  a  few  needed 
exceptions,  the  right  of  the  public  and  of 
the  authorities  in  charge  is  confined  to  the 
use  of  the  surface,   with  such  rights  inci- 
dental thereto  as  are  essential  to  such  use. 
In  the  case  of  streets  in  a  city  there  are  other 
and  further  uses,  such  as  the  construction  of 
sewers  and  drains,  laying  of  gas  and  water 
pipes,  erection  of  telegraph  and  telephone 
wires,  and  a  variety  of  other  improvements, 
beneath,   upon,  and  above  the  surface,   to 
which  in  modem  times  urban  streets  have 
been  subjected.    These  urban  servitudes  are 
essential  to  the  enjoyment  of  streets  in  cities, 
and  to  the  comfort  of  citizens  in  their  more 
densely  populated  limits.    It  has  sometimea 
been  suggested  that  a  distinction  is  to  be 
made  between  cases  In  which  streets  are  laid* 
out  and  opened  upon  property  belonging  to 
the  corporation,  and  those  in  which  streeta 
become  such  by  dedication,  or  by  condenma- 
tion  proceedings  under  the  right  of  eminent 
domain  upon  compensation  being  made ;  but 
the  consensus  of  modem  opinion  seems  to  be 
that  no  such  distinction  properly  exists^  and^ 
that  **  whether  the  corporation  be  the  owner 
of  the  fee  of  the  streets  in  trust  for  the  pub- 
lic, or  whether  it  be  merely  the  trustee  of 
the  streets  and  highways  as  such,  irrespective 
of  any  title  to  the  soil,  it  has  the  power  ta 
authorize  their  appropriation  to  all  such  use» 
as  are  conducive  to  the  public  good,  and  do- 
not  interfere  with  their  complete  and  unre- 
stricted use  aa  highways."    People  y.  Kerr, 
27  N.  Y.  202 ;  Cincinnati  y.  White,  81  U.  S. 
6  Pet.  482,  8  L.  ed.   458;  Thompson  High 
ways,  p.  7;  Elliott,  Roads  <&  Streets,  p.  305. 
It  is  said  by  Elliott,  in  his  work  on  Roads 
and  Streets,  at  page  299,  that  "it  is  doubtful 
whether,  of  all  servitudes,  there  is  one  so 
broad  and  comprehensive  as  that  of  a  city  in<. 
its  streets."     It  authorizes  the  use  of  the 
street  for  the  track  of  a  street- car  company 
under  license  by  the  city  authority,  wltnouv 
compensation  to  the  owner  of  the  fee.     lindy 
v.  UiterHde  d  A,  B.  Co.  87  Cal.  698. 
A  ** street  railway"  has  been  defined  as  "iv« 
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railway  laid  down  upon  roads  or  streets  for 
the  purpose  of  carrying  passengers. "  Elliott, 
jt/|>ra,  657.  It  is  further  said  by  the  same 
author  that  "the  distinctive  and  essential 
feature  of  a  street  railway,  considered  in  re- 
lation to  other  railroads,  is  that  it  Is  a  rail- 
way for  the  transportation  of  passengers,  and 
>not  of  freight."  It  is  said  to  exclude  the 
idea  of  the  carriaire  of  freight,  and  that  a 
railroad  over  which  heavily  laden  freight 
trains  are  drawn  cannot  be  considered  a  street 
railway.  Btreet-cars  are  little  more  than 
•carriages  for  transportation  of  passengers, 
propelled  over  fixed  tracks,  to  which  their 
wheels  are  adapted,  and  as  a  convenient, 
•comfortable,  and  economical  mode  of  con- 
veyance, their  use  has  become  well -nigh  un- 
iversal in  cities,  and  as  they  add,  when  prop- 
erly constructed,  little  or  nothing:  to  the 
burdens  of  the  servient  tenement,  their  use 
is  upheld  without  the  necessity  of  compen- 
sation to  the  abutting  owner.  The  use  of  a 
public  street,  however,  for  an  ordinary  rail- 
way for  the  transportation  of  freight  and 
passengers,  it  has  been  said  by  the  highest 
authority,  imposes  a  new  burden  upon  the 
street,  not  contemplated  in  its  dedication, 
and  therefore  the  user  cannot  be  indulged 
without  compensation  to  the  abutting  owner 
of  property  upon  such  public  street.  We 
are  at  a  loss  for  any  good  reason  for  this 
•distinction,  or  to  see  why  the  transportation 
of  freight  by  modern  and  improved' methods 
is  not'  equally  entitled  to  encouragement 
with  the  transportation  of  passengers.  The 
essential  wants  of  the  citizen  demand  the 
former  equally  with  the  latter.  If  there  is 
any  difference  in  the  burden  imposed  upon 
the  street,  it  is  in  degree  and  not  in  kind. 
The  great  highways  of  England  were  con- 
atructed,  not  so  much  for  the  convenience  of 

ftassen^ers  as  for  the  transportation  of  freight, 
n  the  Infancy  of  commerce,  when  trade  and 
traffic  by  land  was  insignificant  in  volume, 
when  the  sumpter  horse,  which  answered  to 
our  modern  pack  mule,  answered  all  the  pur- 

goses  of  transportation  for  goods,  footpaths, 
ridlepaths,  and  lanes  served  all  needed  pur- 
poses ;  but  with  the  growth  of  inland  com- 
merce, and  the  need  of  greater  facilities  for 
the  interchange  of  commodities,  the  use  of 
wheeled  vehicles,  and,  as  a  means  thereto, 
the  highway,  as  we  know  it,  became  a  ne- 
■cessity.  The  Appian  Way,  commenced  812 
6.  C,  which  has  provoked  the  admiration 
of  the  world,  was  entitled  to  commendation 
for  its  roadway  16  feet  in  width,  constructed 
for  the  transportation  of  burdens,  while  the 
paths  of  8  feet  on  each  side  of  it  for  foot  pas- 
sengers, and  upon  which  the  Roman  legions 
were  wont  to  march,  were  unpaved.  In  the 
oonstruction  of  modern  highways,  urban  and 
suburban,  the  great  difficulty  and  the  prom- 
inent object  has  been  to  build  and  adapt 
them,  by  grade,  width,  and  structure  of  road- 
bed, to  the  carriage  of  freight.  Yet  we  are 
told  in  effect  that,  so  far  as  modem  methods 
are  concerned, — so  far  as  ease,  speed,  and 
economy  are  involved, — improvements  are  to 
be  limited  to  the  transportation  of  passengers ; 
that  cars  with  wheels  adjusted  to  move  upon 
fixed  tracks,  when  applied  to  the  transporta- 
tion of  passengers,  are  within  the  contem- 

126  L.  R.  A. 


plated  oblects  in  view  in  opening  a  road  or 
street,  and  therefore  add  nothlnir  material  to 
the  burden  of  the  servitude  of  the  abatting 
landowner,  while  a  precisely  similar  struct- 
ure, adapted  to  the  transportation  of  freight, 
adds  an  additional  burden,  of  a  different  char- 
acter, to  the  servitude,  and  cannot  be  tolerated 
without  compensation  to  the  abutting  owner. 
An  interminable  string  of  heavy  drays  may 
thunder  through  the  street  from  early  morn- 
ing until  set  of  sun,  a  menace  to  all  who 
frequent  the  thoroughfare,  and  an  Inconven* 
ience  to  all  dwellers  thereon ;  bat  the  cars 
of  a  railway,  which  move  usually  but  a  few 
times  a  day,  and  with  infinitely  less  annoy- 
ance to  the  public,  upon  tracks  so  adjusted 
to  the  surface  as  to  occasion  little  or  no  in- 
convenience, cannot  be  tolerated.  We  fail 
to  appreciate  the  philosophy  of  the  distinc- 
tion. On  the  contrary,  we  affirm  that,  when 
a  public  street  in  a  city  is  dedicated  to  the 
general  use  of  the  public,  it  involves  its  nee, 
subject  to  municipal  control  and  limitation^ 
for  all  the  uses  and  purposes  of  the  public  as 
a  street,  including  such  methods  for  the  trans- 
portation of  passengers  and  freight  aa  modem 
science  and  improvements  may  have  rendered 
necessary,  and  that  the  application  of  theee 
methods,  and  indeed  of  those  yet  to  be  dis- 
covered, must  have  been  contemplated  when 
the  street  was  opened  and  the  right  of  way 
obtained,  whether  by  dedication,  purchase, 
or  condemnation  proceedings,  and  hence  that 
sudi  a  user  imposes  no  new  burden  or  servi- 
tude upon  the  owner  of  the  abutting  Ita^ 
The  object  of  the  user  being  within  the  con- 
ceded rights  of  the  public,  the  methods  of 
its  accomplishment  are  subject  to  legislative 
control,  and  subject,  also,  to  an  action  for 
damages  by  any  abutting  owner,  whether  or 
not  he  may  be  vested  with  the  fee  to  (he 
center  of  the  street,  whose  right  of  ingress 
and  egress,  or  his  right  to  light  and  air,  shall 
be  interfered  with. 

The  thirteenth  subdivision  of  section  869 
of  l^e  Municipal  Government  Act  of  this 
state  authorizes  the  boards  of  trustees  of 
municipalities  of  the  sixth  class,  of  which 
Santa  Ana  is  one,  ^'to  permit,  under  such 
restrictions  as  they  may  deem  proper,  the 
laying  of  railroad  tracks  and  the  running  of 
cars  drawn  by  horses,  steam  or  other  power 
thereon  .  .  .  in  the  jpublic  streets."  The 
world  moves.  Legislation  in  recent  times 
has  kept  pace  with  the  progress  of  the  age. 
The  trend  of  judicial  opinion,  except  where 
overshadowed  and  incrusted  with  stare  deeini, 
is  to  a  broader  and  more  compreheosive  view 
of  the  rights  of  the  public  in  and  to  the 
streets  and  highways  of  city  and  country; 
and,  while  carefully  conserving  the  rights 
of  individuals  to  their  property,  the  courts 
have  not  hesitated  to  declare  the  shadowy  title 
which  the  owner  of  the  fee  holds  to  the  land 
in  a  public  street  or  highway,  during  the 
duration  of  the  easement  of  the  public  there- 
in, AS  being  subject  to  all  the  varied  wants 
of  the  public,  and  essential  to  its  health,  en- 
joyment, and  progress.  In  Poquet  t.  MU 
Tabor  Street  R.  Co,,  18  Or.  238,  which  was 
an  action  to  enjoin  a  steam-motor  railway 
company  from  constructing  and  operatinc 
its  road  upon  a  street  in  the'city  of  Portland 
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«nd  upon  a  cnuntv  road  outside  the  cit^» 
abutting  upon  both  of  which  the  plaintiff 
owned  lana,  with  the  fee  in  him  nested  to 
the  center  of  the  street  and  road,  and  where 
fio  compensation  had  been  made  to  plaintiff, 
the  court  in  its  opinion,  by  Thayer,  Oh,  </., 
in  deciding  the  cause  afi;ainst  plaintiff,  said  : 
^The  estaolishment  of  a  public  highway 
practically  divests  the  owner  of  a  fee'to  the 
land  upon  which  it  is  laid  out,  of  the  entire 
present  beneficial  interest,  of  a  private  nat- 
ure, which  he  has  therein.  It  leaves  him 
nothing  but  the  possibility  of  a  reinvestment 
of  his  former  interest  in  case  the  highway 
should  be  discontinued  as  such.  This  view, 
I  am  aware,  is  contrary  to  the  ancient  doc- 
trine that  the  owner  of  the  fee  owned  the 
land  subject  only  to  such  public  uses,  and 
that  he  had  a  right  of  action  when  the  use 
was  diverted  to  a  different  purpose.  Such  a 
doctrine  may  have  been  applicable  where  the 
ownership  was  merely  subject  to  a  right  of 
way  over  the  laud ;  but  where,  as  in  modem 
•cases,  it  is  devoted  exclusively  to  the  pur- 
poses of  a  public  thoroughfare,  and  the  con- 
trol thereof  is  committed  to  legally  consti- 
tuted authorities  charged  with  the  duty  of 
maintaining  it  for  such  purpose,  the  doctrine 
becomes  a  vague  theory,  and  should  be  laid 
away  among  the  antiquities  of  the  past  age." 
MeQuaid  v.  P&rtland  <fc  F.  R.  Co,  18  Or.  287. 
onunciates  a  like  doctrine.  In  Emry  Qaus 
dt  Sons  Mfg.  Co.  ▼.  m,  LouU,  K,  A  N.  W. 
E,Go.,  118  Mo.  808,  18  L.  R.  A.  889,  the  su- 
preme court  of  Missouri  held,  in  substance, 
that  the  construction  and  operation  of  an  or- 
dinary steam  railroad  at  grade  in  a  public 
atreet  under  municipal  authority  is  not  a  new 
public  use  of  the  street,  for  which  compensa- 
tion may  be  demanded  by  abutting  owners, 
as  in  the  case  of  property  **  t^ken  or  damaged, " 
within  the  meaning  of  the  constitution.  The 
court  said :  **  When  land  is  dedicated  gener- 
ally, and  without  restrictions,  or  condemned, 
for  a  public  street,  in  a  town  or  city,  the 
owner  of  the  abutting  lots,  who  secures  the 
benefit  of  the  street,  and  persons  also  who 
purchase  and  improve  property  thereon,  hold 
their  property  rights  subject  to  all  the  uses 
to  which  the  street  can  be  lawfullv  sub- 
jected by  the  public.  New  uses  in  the  im- 
provement in  the  mode  of  travel  and  trans- 
portation are  constantly  arising.  When  there 
is  no  restriction  on  the  public  use,  new  modes 
of  use  may  be  adopted,  which  are  consistent 
with  the  proper  use  of  the  street,  without  the 
consent  oi  abutting  owners,  thou  eh  such  new 
uses  may  interfere  somewhat  wiUi  their  own 
convenient  use  of  the  street.  .  .  .  For 
any  damages  that  may  be  caused  by  an  un- 
lawful or  negligent  maintenance  of  the  track 
in  the  street,  or  by  negligent  use  of  engines 
or  movement  of  trains,  defendant  will  be  li- 
able in  an  action  for  damages."  This  decis- 
ion is  in  line  with  the  decisions  in  that  state. 
In  Iowa  a  like  doctrine  prevails.  In  Barney 
v.  Keokuk,  94  U.  S.  824,  24  L.  ed.  224,  which 
was  ejectment  in  the  United  States  court  for 
the  district  of  Iowa,  to  recover  certain  prem- 
ises within  a  public  street  in  Keokuk,  occu- 
pied with  railroad  tracks,  buildings,  sheds, 
etc.,— upon  error  to  the  Supreme  Court  olf 
the  United  States,  that  tribunal  held  that 
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although  no  permanent  obstruction,  like  a 
depot  building,  could  be  erected  on  the  streets 
of  a  town,  yet  it  is  held  in  that  state  (Iowa) 
that  they  mav,  by  public  authority,  be  oc- 
cupied by  railway  tracks  without  the  consent 
of  the  adjacent  proprietors,  and  without  com- 
pensation, whether  the  fee  of  the  streets,  as 
in  that  case,  be  in  him  or  in  a  thiid  person. 
The  court  further  held  that  there  was  no  sub- 
stantial difference  between  streets  in  which 
the  lei^al  title  is  in  {private  individuals,  and 
those  in  which  it  is  in  the  public,  as  to  the 
rights  of  the  public  therein.  Kueheman  v. 
C.  a  d  2>.  B.  Co,  46  Iowa,  806.  In  New  Jer- 
sey  it  is  held :  (1)  That  the  legislature  has 
power  to  authorize  the  use  of  a  public  high- 
way for  the  purpose  of  a  railway.  (2)  That 
the  legislature  must  be  the  judg^ea  as  to  the 
benefit  to  the  public,  and  to  their  authority 
the  public  and  individuals  must  submit. 
(8)  The  authority  to  use  a  public  highway 
for  the  purpose  of  a  railroad,  retaining  tiie 
use  of  such  highway  for  all  ordinary  pur- 
poses, is  not  such  a  taking  of  private  prop- 
erty for  public  purposes  as  requires  compen- 
sation to  the  owner  of  the  fee  of  the  adjacent 
lands,  as  is  comtemplated  by  their  constitu- 
tion. (4)  That  the  casement  of  the  highwav 
is  in  the  public,  although  the  fee  is  practi- 
cally in  the  adjacent  owner.  ''It  is  tlie  ease- 
ment only  which  is  appropriated,  and  no 
right  or  title  of  the  owner  is  interfered 
with.**  MoTTu  4b  E.  B.  Co.  v.  Newark,  10 
N.  J.  Eq.  852.  In  Spencer  v.  Pt.  Pleaiant 
dO.  B.  O^.,  28  W.  Ya.  406,  which  was  a  bill 
in  equity  to  restrain  defendant  from  con- 
structing and  operating  an  ordinary  steam 
railroad  over  a  public  street,  the  fee  of  which 
was  in  plaintiff,  under  a  license  from  the 
municipal  authorities,  the  court  used  tlie 
following  language:  "Admitting  she  (the 
plaintiff)  owns  the  fee  to  the  middle  of  Sev- 
enth street  opposite  her  lot,  as  she  contends 
is  the  fact,  she  still  owns  the  same,  and  nei- 
ther her  title  nor  possession  is  in  any  manner 
disturbed  by  the  railroad  company.  It  has 
always  been  subject  to  the  easement  of  the 

f public  to  pass  and  repass  over  it  and  to  use 
t  as  a  street ;  and,  sul)ject  to  this  easement, 
she  has  as  much  the  enjoyment  and  posses- 
sion of  the  whole  of  Seventh  street  as  she  ever 
had.  What  the  railroad  company  has  taken 
it  has  taken  from  the  town  council  of  Point 
Pleasant,— a  mere  easement, — and  it  has  taken 
nothing  from  the  plaintiff,  and  therefore, 
under  West  Virginia  authorities  referred  to, 
she  is  entitled  to  no  injunction.**  In  Ed^ 
wardtviUe  B.  Go.  t.  Sawyer,  92  111.  877,  the 
supreme  court  of  Illinois  held  that  the  pub- 
lic authorities  who  have  the  superintendence 
and  control  of  the  public  roads  may  authorize 
travel  on  them  by  the  means  of  a  railroad, 
and,  where  a  railroad  company  has  con- 
structed its  road  upon  and  along  a  public 
road,  such  use  and  possession  is  a  matter  be- 
tween the  road  authorities  and  the  railroad 
company,  and  the  right  cannot  be  questioned 
in  an  action  of  ejectment  bv  the  owner  of 
the  land  over  which  the  public  road  has  been 
established. 

This  being  an  action  of  ejectment  to  re- 
cover a  specific  piece  or  parcel  of  land,  and 
it  appearing  from  the  stipulation  of  the  par- 
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ties  tbat  the  alleged  ouster  consisted  only  in 
the  entry  by  the  defendant  upon  a  public 
street,  and  the  construction  of  a  railroad  track 
thereon,  no  question  of  damage  to  property, 
other  tlian  to  such  public  street,  within  the 
purview  of  section  14  of  article  1  of  the  Con- 
stitution of  this  state,  can  arise. 

We  may  admit  that  the  views  herein  ex- 
pressed are  in  conflict  with  the  doctrine  enun- 
ciated in  Southern  Pae.  B,  Oo,  v.  Eeed,  41 
Cal.  256,  and  MuUer  y.  8out?i£rn  Pae.  Branch 
R.  Go,  88  Cal.  240,  and  it  does  not  neces- 
sarily follow  that  ejectment  will  He,  if  the 
facts  set  out  in  the  answer  are  true.  The 
cases  above  quoted  were  to  recover  damages. 
The  cases  of  '^eyl  v.  Sonoma  Valley  R.  Go, 
69  Cal.  208,  and  Finch  v.  Rinerside  dt  A,  R, 
Co.  87  Cal.  597,  in  which  ejectments  were 
upheld,  were  cases  in  which  the  defendants 
were  mere  intruders  upon  the  public  street, 
without  valid  license  from  any  authorized 
body.  The  rule,  aa  defined  in  Mahon  y.  San 
Rafael  Tump.  Road  Go.  49  Cal.  270,  is  re- 
garded as  the  true  one  in  cases  of  ejectment 
lor  injuries  lilLe  the  one  complained  of  here. 
It  was  said  in  that  case:  ^'The  exclusion 
of  the  plaintiff  from  entering  on  the  land, 
except  on  the  payment  of  a  toll,  and  then 
only  for  the  purpose  of  passing  over  the 
same,  was  a  disseisin."  In  the  present  case 
the  answer  to  which  the  demurrer  was  sus- 
tained averred :  **  That  this  defendant  has 
not  excluded  the  plaintiflT,  or  any  one  else, 
from  said  street,  or  any  part  thereof,  nor  does 
it  claim  to  hold  said  street,  or  any  part  there- 
of, exclusively  from-  the  plaintiff,  or  any 
one  else  whomsoever ;  but  this  defendant  only 
claims  the  right  to  use  the  portion  of  said 
street  actually  occupied  by  said  track  in  com- 
mon with  the  public,  under  and  by  virtue 
of  said  ordinances  of  the  said  board  of  trus- 
tees of  said  city,  and  not  otherwise."  The 
action  of  ejectment  is  a  possessory  action,  in 
which  the  plaintiff  must  show  himself  en* 
titled  to  the  present  posi^ession,  and  that  he 
has  been  deprived  thereof.  Anything  which 
deprives  a  plaintiff  of  his  present  right  of 
possession  will  deprive  him  of  the  remedy 
of  ejectment.  The  case  of  Redfield  v.  TJtiea 
db  S.  R.  Go.  26  Barb.  54,  is  on  all  fours  with 
the  present  case ;  and  the  court  there  held 
that  the  claim  of  an  easement  was  not  a  claim 
of  title,  and  tbat  the  mere  user  of  such  ease- 
ment by  license  of  the  public,  without  ex- 
cluding others  from  a  like  user,  did  not 
amount  to  an  ouster  for  which  ejectment 
would  lie, — intimating,  but  without  decid- 


ing, that  trespass  was  in  such  a  case  the  prop- 
er remedy.     EdtoardenUe  R  Go.  y.  Stneper, 
eupra,  is  to  like  effect.    The  municipal  au- 
thorities, as  trustees  of  the  public,  are  id 
possession  of  the  public  streets,  and   hold 
them  for  the  uses  of  the  public  as  effectually 
as  they  do  or  may  the  public  build ings  of 
the    municipality.     A    writ  of    restitution 
which  should  put  the  plaintiff  in  poeaesaioi^ 
of  the  street,  except  as  one  of  the  public, 
would  constitute  him  guilty  as  a  trespaaser. 
or  of  a  nuisance,  or  of  erecting  a  purpreatuie, 
as  the  facts  might  determine,     it  has  beeo 
said  that  a  writ  which  authorized  A.  to  be 
placed  in  possession  of  real  property,  subject 
to  the  possession  of  B.,  is  an  absurdity. 
Where  A.  enters  upon  a  public  street  and 
constructs  a  railroad  without  authority  fron» 
the  municipal   authorities,   ejectment  will 
lie,  as  was  lield  in  Weyl  v.  Sonoma  VaUe$  R 
Go.  and  in   Finch  y.  Riverside  dt  A.  IL  Ckf. 
This  rule  proceeds  upon  the  theory  that,  am 
defendant  does  not  Justify  under  one  having 
a  right  to  possession,  it  matters  not,  as  to 
him,  that  another  than  the  plaintiff  may  have 
a  better  right  than  either  of  the  parties  to- 
the  action.     A  reversioner  may  maintain  an 
action  for  an  injury  to  his  reversionary  right, 
but  cannot  recover  possession  until  uke  lim- 
ited estate  lapses.    So  the  holder  of  the  title 
to  a  public  street,  the  possession  of  whid» 
is  held  for  the  public,  may  maintain  an  ac- 
tion for  damages  to  his  property  therein, 
but,  as  against  one  who  has  taken  no  posses- 
sion thereof,  and  is  only  in  the  exercise  of 
an  easement  therein  which  is  conferred  by 
the  municipal  authorities  in  pursuance  of 
their  power,  and  which  is  yalid  as  to  the 
public,  and  which  will  expire  with  the  ease- 
ment of  the  public,  of  which  it  is  a  part, 
should  not  be  permitted   to  maintain  eject- 
ment for  a  violation  of  his  property  rights, 
if  any,  but  should  be  remitted  to  an  injunc- 
tion to  restrain,  or,  if  the  injury  is  consum- 
mated, to  an  action  for  damages,  or  to  pro- 
ceedings to  abate  as  a  nuisance,  as  the  case 
may  be. 

It  follows  that  the  court  below  erred  ia 
sustaining  the  demurrer  to  the  answer  of  the 
defendant. 

The  judgment  i$  reversed,  and  the  court  be- 
low directed  to  overrule  the  demurrer  to  de- 
fendant's second  defense,  set  out  in  his  an- 
swer. 


2?either  Beattsr^  (^.  J., nor  De 

c/.,  participated  in  the  foregoing  decision. 
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iThomas  Welch,  Deceased, 
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!•  employes  of  a  contractor  engm^^M 
in  taMng  earth  away  IVom  cars  for  a 


conslfrBee»  who,  to  faollltate  the  worV,  dump 
the  earth  from  the  car  on  request  of  the  railroad 
orew,  are  not  volunteers  so  as  to  preclude  recov- 
ery from  the  railroad  company  for  Injury  by  the 
tlpplnpr  over  of  a  oar  due  to  defeots  tberein  and 
to  improper  loedUig. 
8.  One  BMmimting  the  aerranto  of  aa* 
other  tx)  facilitate  his  own  bnslnesi  or  that  of 
his  employer  is  not  their  fellow 


Nora— Unon  the  question  of  the  maaier^s  UabU-  I  to  Bvarto  v.  8t  Paul,  IL  ^  IL  B.  Oa  (Minn.) 
Ity  for  injuries  to  one  assisting  his  servant,  see  note  I R.  A.  688. 
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8*  XSiipht  thoiiaajid  dolliuv  Is  aa 
Ive  allowance  for  Injuries  reenltiny  in 
tlie  denth  six  or  sevea  months  later  of  an  qd- 
■killed  laborer  tweoty-tbree  years  old,  who.  wltb- 
out  any  family  to  aupport,  bad  aaved  nothing 
from  bis  earnings,  especially  wben  $5,000  Is  tbe 
statutory  limit  of  recovery  for  death  resultlog 
firom  Injuries  Immediately. 

IPeteri,  Gh.  J^  IMbey  and  Haiikdlt  J  J.,  dCnentI 
(August  17.  IBMJ 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Supreme  Judicial  Court  for  Cumber- 
land County,  made  during  the  trial,  and  motion 
for  new  trial  after  verdict  in  favor  of  plaintiff, 
in  an  action  to  recover  damages  for  personal 
injuries  resulting  in  death,  and  alleged  to  have 
been  caused  by  negligence  for  which  defendant 
was  responsible.  Exeeptiom  and  motions  cwr- 
ruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  L.  Putnam  and  Drum- 
mond  &  Drammond*  for  defendant: 

In  Sherman  v.  Hannibal  eft  8t,  J,  B.  Ca.,  72 
Ho.  62,  a  boy  got  upon  a  freight  train  under 
such  circumstances  that  the  court  held  him  to 
be  a  passenger,  the  brakeman  requested  the 
boy  to  perform  a  certain  service  on  the  train, 
which  was  a  dangerous  one,  especially  to  a 
person  not  accustomed  to  railroad  service;  the 
court  held  that,  as  the  brakeman  had  no  au- 
thority whatever  from  the  defendant,  it  owed 
no  duty  whatever  to  him  while  he  was  per- 
forming the  service  and  that  he  could  not  re- 
cover. 

To  the  same  effect  is  Ecerhari  v.  Terre  Haute 
d  L  R.  Co.  78  Ind.  292.  41  Am.  Rep.  567. 

The  request  of  one  not  authorized  to  make 
the  request  imposes  no  duty  upon  the  railroad 
company  towards  the  one  acting  upon  the  re- 
quest. 

Conversely,  a  man  who,  without  pay,  assists 
as  a  brakeman  in  making  up  a  train,  by  the 
direction  or  with  the  express  permission  of  a 
yard  master,  who  has  authority  to  employ 
necessary  assistants  in  his  department,  is  not  a 
trespasser  on  the  train,  but  a  servant  of  the 
company,  to  whom  it  will  be  liable  for  an  in- 

J'ury  resulting  from  the  use  of  a  defective 

Central  Trust  Co.  of  yew  Torkr.  Texas  dt 
8t.  L.  R.  Co.  82  Fed.  Hep.  448;  Wiseham  v. 
Ricka/rds,  10  L.  R.  A.  97,  186  Pa.  109. 

The  court  says:  A  servant  cannot  make  a 
request,  or  give  a  permission,  that  shall  affect 
the  master's  rights  without  his  authority  or 
permission. 

McKiuney,  Fellow  Servants,  p.  49. 

Messrs,  Harry  R.  VirK^ln  and  A.  A. 
Stront*  for  plaintiff: 

Defendant  was  obliged  to  see  that  whatever 
appliances  they  used  or  provided  for  their 
•ervantq  to  use  in  their  business  should  be  con- 
structed in  a  reasonably  safe  manner,  and 
should  be  kept  in  a  reasonably  safe  state  of 
repair. 

Sfuinny  v.  Androscoggin  Mills,  66  Me.  424; 
Buadl  V.  Laeonia  Mfg.  Co.  48  Me.  113,  77 
Am.  Dec.  212;  Beach,  Contrib.  Neg.  §§  124, 
125,  and  cases  there  cited. 

If  a  car  becomes  defective,  so  that  it  creates 
more  danger  to  those   required  to  move  or 
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handle  it,  or  in  other  words,  if  it  Is  rendered 
less  safe,  then  it  is  negligence  on  the  part  of 
tbe  railroad  to  continue  to  use  that  car  without 
first  repairing  it 

iiweeny  v.  Old  Colony  d  N,  R.  Co.  10  Allen, 
868,  87  Am.  Dec.  644;  Heaven  v.  Pender,  L. 
R  11  q.  B.  Div.  507;  Ooonibs  v.  New  Bedford 
Cordage  Co.  102  Masa  695,  8  Am.  Rep.  506; 
Indermaur  v.  Dames,  L.  R.  1  C.  P.  285; 
Thomp.  Neg.  970,  and  cases  cited;  Otiihrie  v. 
Maine  Cent.  R.  Co.  81  Me.  582;  Shanny  v. 
Androscoggin  Mitts  and  Buzsdl  v.  Laeonia 
Mfg.  Co,  supra;  Oilman  v.  Eastern  R,  Co.  18 
Allen,  483.  90  Am.  Dec.  210;  Bnow  v.  Housa- 
ionic  R.  Co.  %  Allen,  441,  86  Am.  Dec.  720; 
Ford  T.  FiUshburg  R.  Co.  110  Mass.  240.  14 
Am.  Rep.  598;  Coombs  t.  New  Bedford  Cord- 
age Co.  102  Mass.  588,  8  Am.  Rep.  506:  Cayzer 
V.  Taylor,  10  Gray,  280,  69  Am.  Dec.  817; 
Muirhead  v.  Hannibal  db  8t.  J.  R.  Co.  19  Mo. 
App.  684;  Beach,  Contrib.  Neg.  g  124;  Keegan 
V.  Western  R.  Con.  8  N.  Y.  175,  69  Am.  Dec 
476;  Mad  Ricer  Jb  L.  E,  R.  Co.  v.  Barber,  5 
Ohio  St.  541,  67  Am.  Dec.  812;  Clarke  v. 
Holmes,  7  Hurlst  &  N.  987;  Fuller  v.  JeweU^ 
80  N.  Y.  46,  86  Am.  Rep.  575. 

The  corporation  must  act  by  its  agents  or 
servants,  and  Dolan  being  tbe  servant  who 
had  full  charge  of  the  train,  including  the 
loading  and  supervision  as  to  setting  asi(ie  de- 
fective cars,  Dolan'd  knowledge  of  tbe  defect 
was  in  law  the  knowledge  oi  the  defendant, 
as  to  fellow  servants,  and  a  fortiori  as  to  Uio 
plaintiff,  who  was  not  a  fellow  servant. 

Laning  v.  New  York  Cent.  It  Co.  49  N.  Y. 
521,  10  Am.  Rep.  417;  Wilton  v.  Middlesex  R. 
Co,  107  Mass.  110,  9  Am.  Rep.  11;  Snow  v. 
HousaUmic  R.  Co.  8  Allen,  447,  85  Am.  Dec. 
720. 

The  law  defines  a  volunteer,  in  general,  to 
be  one  who  voluntarily  assists  the  servant  of 
another. 

2  Thomp.  Neg.  p.  1045;  Beach,  Cont  Neg. 
§120;  Whart.  Neg.  §201. 

Tbe  injured  person  was  not  a  volnnteer, 
but  engaged  at  the  request  or  with  the  per- 
mission ot  the  railway's  agents  in  a  transac- 
tion of  interest  as  well  to  himself  or  his  mas- 
ter as  to  the  railroad  company,  and  this  entitles 
him  to  the  same  protection  against  the  neg- 
ligence of  tbe  company's  servants  as  if  he 
were  at  the  time  attending  to  his  own  private 
affairs 

Easim  T.  A  d  E.  T.  R.  Oo.  66  Tex. 
577,  57  Am.  Rep.  606,  citing  and  approving 
the  principles  of  law  laid  down  in  Holmes 
V.  Northeastern  R.  Co,  L.  R.  4  Exch.  254,  L. 
R.  6  Ezch.  128;  Wright  v.  London  4b  N.  W. 
R.  Oo.  U  K  10  Q.  B.  298;  Mclntire  Street 
R,  Co.  V.  Bolton,  84  Ohio  St.  224,  54  Am.  Rep. 
808;  Indermaur  v.  Dames,  L.  R.  1  C.  P.  74, 
L.  R.  2  C.  P.  812. 

Was  the  plaintiff  in  tbe  exercise  of  reason- 
able prudence  at  tbe  time  of  the  accident? 

This  question  was  peculiarly  a  matter  of 
fact  for  the  determination  of  the  jury. 

Nugent  v.  Boston  C.  d  M.  Railroad,  80  Me. 
62;  Hummer  v.  Eastern  R.  Co.  73  Me.  691; 
Ijcsan  V.  Maine  Cent.  R.  Co.  77  Me.  86;  Hobbs 
V.  Eastern  R.  Co.  66  Me.  575;  O^Brien  v.  Mc-. 
Olinehy,  68  Me.  655,  and  many  others;  also, 
Thomas  v.  Western  U.  Tel^.  Co.  100  Mass. 
156;  Chaffee  v.  Boston  d  L.  R,  Oorp.lOi  Mass. 
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106;  Qaywyr  ▼.  Old  Cdony  <ft  JT.  R.  Oo.  100 
Mass.  208,  97  Am.  Dec.  96;  Tjund  v.  Tyngsboro, 
11  Gush.  663;  Mahoney  v.  Metropolitan  R,  Go, 
104  Mass.  75;  Clarke  ▼.  Holmes,  7  Hurlst.  &  N. 
987;  Lan»n^  v.  New  York  Cent,  R.  Co.  42  ^. 
Y.  621, 10  Am.  Rep.  417. 

Is  a  verdict  of  $8,000  excessive  as  a  com- 
pensation for  the  suffering  of  mind  and  body, 
caused  by  a  leg  broken  so  that  the  bones  pro- 
truded through  the  flesh,  which  never  healed, 
but  which  grew  worse,  so  that  the  bruised 
places  on  his  leg  sloughed  off  and  made  sores; 
and  by  a  broken  back  and  brulKed  places 
thereon  that  sloughed  off  and  made  sores  of 
enormous  size,  finally  exposing  the  back  bone 
and  the  cartilages  bindinjc  it  together,  and  that 
became  so  offensive  from  the  odor  arising  there- 
from that  it  was  well  nigh  impossible  to  stay 
in  the  room  long  enough  to  dress  his  wounds, 
the  dressing  of  his  back  being  so  painful  that  it 
seemed  to  the  nurse  that  the  man  would  be 
dead  when  he  turned  him  back;  for  such  suf- 
fering, is  $8,000  too  much? 

"The  law  presumes  a  verdict  to  be  correct." 

Hilliard,  New  Trials,  16. 

And  until  it  is  proved  to  be  incorrect,  the 
verdict  will  not  be  set  aside. 

HiDbbe  V.  Eastern  R.  Co,  66  Me.  679;  Thomp- 
son T.  Mussey,  3  Me.  805,  and  cases  cited; 
Brucey,  RatDlins,  8  Wils.  61;  Hanson  v.  Eu- 
ropean &  N,  A.  R.  Go,  63  Me.  90, 16  Am.  Rep. 
404;  Coleman  v.  Southwick,  9  Johns.  50,  6  Am. 
Dec  258,  citing  man?  cases. 

In  Secord  v.  8t.  Paul,  M.  A  M,  R,  Co.,  18 
Fed.  Rep.  221,  a  verdict  for  $7,000  for  broken 
collarbone  and  arm  (the  fractured  bones  having 
united)  was  sustained. 

For  contusion  of  scalp  and  chest,  verdicts 
for  %6,(m,— Houston  db  T.  C.  R,  Co,  v.  Boehm, 
67  Tex.  152;  $10,000,— P(Wttfr  V.  Hannibal,  4b 
St.  J.  R  Co.  71  Mo.  66,  86  Am.  Rep.  454; 
$lfi,000,— Collins  v.  Council  Bluffs,  82  Iowa, 
824,  7  Am.  Rep.  200. 

Walton*  J.,  delivered  the  opinion  of  the 
court: 

It  appears  that  the  Maine  Central  Railroad 
Company,  while  engaged  in  transporting 
earth  for  its  own  use,  undertook  to  deliver 
some  earth  for  the  use  of  Mr.  H.  N.  Jose ;  and 
the  evidence  tends  to  show  that  the  crew  in 
charre  of  the  gravel  train  re(]^iiested  the  men 
employed  by  Mr.  Jose  to  assist  in  dumping 
the  earth  out  of  the  cars,  and  that,  while  so 
engaged,  a  broken  car,  unevenly  loaded, 
tippra  over,  and  fell  upon  one  of  Mr.  Jose's 
men  (Thomas  Welch),  and  inflicted  injuries 
of  which  he  afterwards  died.  For  these  in- 
juries, the  administrator  of  Welch  has  re- 
covered a  verdict  against  the  railroad  com- 
pany for  $8,000  damages.  The  case  is  before 
the  law  court  on  exceptions  and  motion  for 
a  new  trial.  We  will  first  examine  the  ex- 
ceptions. 

1.  It  is  insisted  in  defense  that  it  was  the 
duty  of  the  servants  of  the  railroad  company 
to  dump  Jose's  earth  out  of  the  cars;  and  that 
they  had  no  authority  to  employ  Jose's  men 
to  assist  them ;  and  that  Jose's  men  were  tres- 

Eassers  in  attempting  to  do  so;  and  t^at, 
eing  trespassers,  the  railroad  company  owed 
them  no  duty,  and  was  under  no  obligation 
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to  protect  them  against  the  carelessness  of  ita 
servants. 

It  is  undoubtedly  true  that,  if  one  who  has 
no  interest  in  the  work  to  be  performed,  a 
mere  bystander,  voluntarily  assists  the  serv- 
ants of  another,  either  with  or  without  the 
latter's  reauest,  he  must  do  so  at  bis  own 
risk ;  and  the  Jury  were  so  instructed  in  this 
case.  But  it  is  equally  well  settled  that  one 
who  has  an  interest  in  the  work  to  be  per- 
formed, and  for  his  own  convenience,  or  to 
facilitate  or  expedite  his  own  work,  assists 
the  servants  of  another,  at  their  request  or 
with  their  consent,  is  not  thereby  deprived  of 
his  right  to  be  protected  against  the  care- 
lessness of  the  other* 8  servants.  In  the  former 
class  of  cases,  the  master  will  not  be  re- 
sponsible; in  the  latter,  he  will  be.  This 
distinction  is  sustained  by  every  text-book  to 
which  our  attention  has  been  called,  and  is 
well  sustained  by  adjudged  cases. 

Thus,  in Degg  v.  Midland  R.  Co.,1  Hurlst. 
&  K.  778,  where  a  mere  bystander,  without 
any  request  from  the  servants  of  the  mi  I  way 
company,  volunteered  to  assist  them  in  work- 
ing a  turnable,  and  was  carelessly  injured  by 
the  servants  of  the  company,  the  court  held 
that  he  had  no  remedy  against  the  company ; 
and  this  case  is  approving! v  cited  in  Osborne 
V.  Knox  dt  L,  Railroad,  68  Me.  49,  28  Am. 
Rep.  16. 

But  in  Wnght  v.  London  d  If.  W.  R.  Co., 
L.  R.  10  Q.  B.  298,  where  the  consignee  of 
a  heifer  assisted  in  moving  the  car  in  which 
she  had  been  brought,  in  order  to  hasten  her 
delivery,  and  was  carelessly  run  against  and 
hurt,  the  court  held  that  he  bad  a  remedy 
against  the  company ;  that  the  rule  estab- 
lished in  the  Degg  Case  did  not  apply.  To 
the  same  effect  is  Holmes  v.  North-  EioLstem  R. 
Co.,  L.  R.  4  Exch.  254,  L.  R.  6  Exch.  123. 

So,  in  this  country,  in  McJntire  Street  R. 
Co.  V.  Bolton,  48  Ohio  St.  224.  54  Am.  Rep. 
803,  where  a  passenger  on  a  street-railway  car 
assisted  in  backing  the  car  onto  the  track  at 
a  turnout,  and  was  carelessly  run  against  and 
hurt,  the  court  held  that  the  railway  company 
was  responsible,  because  the  assistance  ren- 
dered tended  to  expedite  the  passenger's 
journey,  and  prevented  his  being  regarded  as 
a  mere  volunteer. 

So,  in  Eason  v.  S.  d  B.  T.  R  Oo.,  es  Tex. 
577,  67  Am.  Rep.  606,  where,  to  facilitate  the 
loading  of  lumber,  it  became  necessary  to 
move  a  car,  and  the  shipper's  servant,  at  the 
request  of  the  conductor  of  the  freight  train, 
undertook  to  make  the  coupling,  and  was  in- 
jured by  the  carelessness  of  the  company's 
servants,  the  court  held  that  the  railway  com- 
pany was  responsible,  that  the  servant  was 
not  a  mere  volunteer,  because  the  assistance 
which  he  undertook  to  render  was  to  facilitate 
his  own  work,  and  thus  promote  the  interests 
of  his  employer.  The  rule  of  exemption  and 
its  limitations  are  very  clearly  stated  in  this 
case. 

The  distinction  running  through  all  the 
cases  is  this:  that,  where  a  mere  volunteer — 
that  is,  one  who  has  no  interest  in  the  work 
—undertakes  to  assist  the  servants  of  another, 
he  does  so  at  his  own  risk.  In  such  a  case 
the  maxim  of  respondeat  tmperier  does  not 
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applj.  Bat  where  one  has  an  interest  In  the 
work,  either  as  consignee  or  the  servant  of  a 
consignee  or  in  any  other  capacity,  and,  at 
the  request  or  with  the  consent  of  another's 
servants,  undertakes  to  assist  them,  he  does 
not  do  so  at  his  own  risk,  and,  if  injared  hy 
their  carelessness,  their  master  is  responsible. 
In  sach  a  case  the  maxim  of  retpandeat  tu- 
perior  does  apply.  Tho  hinge  on  which  the 
cases  turn  is  the  presence  or  absence  of  self- 
interest.  In  the  one  case,  the  person  injured 
is  a  mere  intruder  or  officious  intermeddler ; 
in  the  other,  he  is  a  person  in  the  regular 
pursuit  of  his  own  business,  and  entitled  to 
the  same  protection  as  any  one  whose  business 
relations  with  the  master  exposes  him  to  in- 
jury from  the  carelessness  of  the  master's 
seryants. 

This  distinction  Is  sustained  by  tiie  cases 
cited,  and  by  everv  modem  text-book  to 
which  our  attention  has  been  called ;  and  we 
are  not  aware  of  a  single  authority  which 
holds  the  contrary.  The  recent  case  of 
Wischam  ▼.  Biekardi,  186  Pa.  109,  10  L.  R. 
A.  97,  cited  by  defendant's  counsel,  is  not 
opposed  to  it.  It  sustains  it  In  that  case 
the  plaintiff  was  hurt  while  assisting  the  de- 
fendant's servants  in  unloading  a  heavy  fly 
wheel  from  a  wagon.  The  court  found,  as  a 
matter  of  fact,  that  the  plaintiff  was  a  mere 
volunteer,  having  no  interest  in  the  work 
whicdi  he  undertook  to  assist  the  defendant's 
servants  in  performing,  and,  consequently, 
that  he  had  no  remedy  against  their  master. 
The  court  says  that  the  plaintiff  had  no  in- 
terest in  the  delivery  of  the  wheel ;  that  the 
delivery  was  not  completed,  but  was  going 
on  when  the  accident  occurred,  and  the  de- 
livery was  the  act  of  the  defendant ;  that  tho 
participation  of  the  plaintiff  was  not  that  of 
an  owner  receiving  nis  own  goods,  but  was 
that  of  a  servant  assistinff  the  servants  of  the 
defendant ;  and  that  this  circumstance  brought 
the  plaintiff's  case  within  the  rule  of  non- 
Habil  ity .  "  The  distinction,  **  said  the  court, 
"  is  refined,  but  it  seems  to  be  substantial,  and 
we  feel  constrained  to  recognize  it  and  en- 
force it."  The  fact  that  the  plaintiff  was  a 
mere  volunteer,  having  no  interest  in  the 
work  which  he  undertook  to  assist  the  de- 
fendant's servants  in  performing,  was  the 
hinge  on  which  the  case  turned,  and  defeated 
his  right  to  recover.  If  the  plaintiff  had 
been  sent  to  obtain  the  wheel,  and,  at  their 
request  or  with  their  consent,  had  assisted  the 
defendant's  servants  in  unlosding  it,  in  order 
to  hasten  or  facilitate  his  own  work,  and  had 
been  injured  by  their  negligence,  his  right 
to  recover  would  undoubtedly  have  been  sus- 
tained. As  already  stated,  the  hinge  on  which 
the  cases  turn  is  the  presence  or  absence  of 
self-interest,  or  a  self-serving  purpose.  In  the 
one  case,  he  is  a  mere  volunteer;  in  the  other, 
he  is  a  person  in  the  regular  pursuit  of  his 
own  business, — a  distinction  very  obvious 
and  substantial. 

Mr.  Beach,  in  his  work  on  Contributory 
^cfligence  (sec.  120),  says  that  where  one 
assists  the  servants  of  another,  at  their  re- 
quest, for  the  purpose  of  expediting  his  own 
business  or  that  of  his  master,  and  he  is  in- 
jared by  the  servants*  negligenoe,  the  master  | 
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is  liable ;  that  in  such  a  case  the  relation  of 
fellow  servant  does  not  exist,  and  in  case  d 
injury  the  rule  of  ^^rsipontkat  iup&rior^  ap* 
plies. 

Mr.  Thompson,  in  his  work  on  Negligence 
(vol.  9,  p.  1045),  says  that  care  must  be 
taken  to  aistinguish  the  case  of  a  mere  vol- 
unteer from  that  of  one  assisting  the  servants 
of  another,  at  their  request,  for  the  purpose 
of  expediting  his  own  business  or  that  oi  bis 
master ;  for  m  such  a  case  he  will  not  stand 
in  the  relation  of  fellow  servant  to  them,  and, 
if  he  is  injured  by  their  negligence,  the 
doctrine  of  ^respanUeat  tuperior*  will  apply, 
and  their  master  will  be  responsible. 

But  in  the  present  case  it  is  urged  by  the 
learned  counsel  for  the  railroad  company  that 
the  crew  in  charge  of  a  gravel  train  have  no 
authority  to  make  such  a  request  or  give  such 
consent  as  will  authorize  the  servants  of  the 
consignee  to  remove,  or  assist  in  the  removal 
of,  euth  from  the  cars. 

We  do  not  think  that  such  a  want  of  au- 
thori  ty  ex i  sts.  It  seems  to  us  that  the  persons 
having  the  charge  of  freight  are  the  very 
ones  to  give  such  consent  or  to  make  such  a 
request ;  and  it  has  been  so  held,  both  in  Eng- 
land and  in  this  country. 

In  WrighVi  Ocue,  L.  R.  10  Q.  B.  298,  It 
was  so  held.  In  that  case  Mr.  Justice  Field 
said  that  the  agent  to  deliver  freight  is  the 
proper  person  to  give  consent  for  the  con- 
signee to  assist  in  its  deliverv.  That  was 
the  heifer  case  already  referred  to. 

And  in  Lewis  v.  Western  H,  Corp.,  11  Met. 
509,  it  was  so  held.  In  that  case  a  truckman 
was  permitted  bv  one  McCoy  to  assist  in  the 
removal  of  a  block  of  marble  from  a  car. 
The  truckman  was  allowed  to  take  the  car  to 
the  depot  of  another  railroad  company,  and 
there,  by  the  use  of  the  latter's  derrick,  to 
make  the  attempt  to  lift  the  block  of  marble 
from  ^e  car,  and  place  it  directly  on  his 
truck.  But  the  attempt  failed.  The  derrick 
gave  way,  and  the  block  of  marble  fell,  and 
was  broken.  This  brought  into  litigation, 
directly  and  sharply,  the  authority  of  these 
two  servants— one  a  servant  of  the  railroad 
company,  and  the  other  a  servant  of  the  con* 
signee — thus  to  change  the  place  and  manner 
of  delivering  freight.  And  precisely  the 
same  argument  was  ur^ed  against  the  au- 
thority In  that  case  as  is  urged  against  the 
authority  in  this  case.  It  was  said  that  Mc- 
Coy was  in  no  sense  a  general  agent  of  the 
railroad  company ;  that  his  only  authority 
was  to  receive  and  deliver  freight ;  that,  his 
authority  being  thus  special  and  limited,  his 
consent  to  change  the  place  and  manner  of 
delivering  the  freight  was  not  binding  upon 
the  company.  But  the  court  held  otherwise. 
The  court  held  that  the  place  and  manner  of 
delivering  freight  may  always  bo  changed  by 
the  servants  of  the  carrier  and  the  servants 
of  the  consignee ;  that  their  authority  to  make 
such  changes  is  included  in  their  authority  to 
receive  and  deliver  freight;  that  If  the  con- 
signee of  a  bale  of  goods  steps  into  a  car,  and 
asks  for  a  delivery  there,  and  it  is  passed 
over  to  him,  the  delivery  is  complete.  The 
rule  established  by  the  authorities  seems  to 
be  this ;  that  the  persons  having  authority  ^ 
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deliTer  freight  aod  the  pereuns  having  au- 
thority to  receive  it  may  always  agree  upon 
Uie  place  and  manner  of  its  delivery. 

In  the  present  case,  the  evidence  tended  to 
show  that  the  railroad  company,  while  en- 
gaged in  grading  a  portion  of  its  track  in  or 
near  Portland,  undertook  to  leave  some  earth 
at  8  point  oa  the  line  of  its  road  for  Mr. 
Jose.  Mr.  Jose  employed  a  contractor,  b}' 
the  name  of  Shannahan,  to  take  the  earth 
away.  It  appeared  in  evidence  that,  at  the 
request  of  the  railroad  crew  in  charge  of  the 
gravel  train,  Shannahan*8  men  had^assisted 
in  dumping  the  earth  left  for  Mr.  Jose  out 
of  the  cars ;  and  on  the  day  of  the  accident, 
when  Shannahan's  men  came  for  more  earth, 
the  earth  had  been  left  in  the  cars,  and  the 
railroad  men  had  ffone  on  to  where  the^  were 
delivering  earth  for  the  use  of  the  railroad. 
Consequently,  Shannahan's  men  were  obliscd 
to  dump  the  earth  out  of  the  cars  themselves, 
or  wait  for  an  indefinite  length  of  time  for  the 
return  of  the  railroad  men.  It  was  a  cold 
day  in  December,  and  to  wait  would  be  nei- 
ther comfortable  for  themselves  nor  profitable 
for  their  employer;  and  so,  for  their  own 
convenience  and  to  facilitate  their  own  work, 
Shannahan's  men  undertook  to  dump  the 
earth  out  of  the  cars  themselves.  The  dece- 
dent was  one  of  them.  The  evidence  shows 
that  he  was  an  experienced  man  at  that  kind 
of  work.  But  one  of  the  cars  was  defec- 
tive, and  had  been  improperly  loaded,  and  it 
tipped  over,  and  fell  upon  him,  and  inflicted 
the  injuries  of  which,  at  the  end  of  about 
•even  months,  he  died. 

The  presiding  justice  instructed  the  jury 
that  one  who  voluntarily  assists  the  servants 
of  another  cannot  recover  from  the  master  for 
an  injury  caused  by  the  negligence  or  mis- 
conduct of  such  servants ;  that  one  cannot  by 
his  officious  conduct  impose  upon  the  master 
a  greater  duty  than  that  which  he  owes  to 
his  own  hired  servants;  that  care  must  be 
taken,  however,  to  distinguish  a  mere  volun- 
teer from  one  who  assists  the  servants  of  an- 
other, at  their  request,  for  the  purpose  of 
expediting  his  own  business  or  that  of  his 
master,  for  in  such  a  case  he  will  not  stand 
in  the  relation  of  a  fellow  servant  to  them, 
and,  if  iniured  by  their  negligence,  their 
master  will  be  responsible ;  that  ff  the  plain- 
tiff (Thomas  Welch)  consented  to  assist  in 
dumping  the  cars,  at  the  request  of  the  rail- 
road crew  in  charge  of  the  train,  to  expedite 
or  facilitate  the  work  which  he  was  engaged 
in  performing  for  Mr.  Jose,  he  could  not  be 
regarded  as  such  an  intermeddler  or  volunteer 
as  to  preclude  him  from  a  recovery  on  that 
ground,  provided  the  alleged  negligence  and 
injury  were  made  out  in  other  respects;  nor 
oould  he  be  regarded  as  a  fellow  servant  with 
the  employes  of  the  railroad  so  as  to  preclude 
him  from  a  recovery  on  that  ground. 

These  instructions  were  several  times  re- 
peated, and  not  always  in  precisely  the  same 
words ;  but  such  were  the  substance  and  effect 
of  the  instructions. 

Counsel  for  the  railroad  company  profess 
to  be  greatly  alarmed  at  the  consequences  of 
■uch  a  doctrine.  What,  thev  ask,  will  be 
the  limit  of  such  a  power?  Where  will  the 
Ifne  be  drawn?    And  they  profess  to  believe 
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that,  if  such  a  power  is  conceded  to  the  per- 
sons in  charge  of  a  gravel  train,  then  the 
engineers  of  freight  and  passenger  trains  may 
turn  over  their  engines  to  inexperienced  per- 
sons and  the  property  and  lives  of  the  whole 
community  be  put  in  jeopardy.  To  thus 
enlarge  and  magnify  the  consequences  of  a 
ruling  may  be  an  ingenious  mode  of  argu- 
ment, but  we  do  not  think  it  is  sound.  It 
does  not  follow  that,  because  the  crew  in 
charge  of  a  gravel  train  ma)r  allow  the  ser- 
vants of  a  consignee  to  assist  in  removing 
earth  from  the  cars,  therefore  the  engineers 
of  freight  and  passenger  trains  may  turn  over 
their  engines  to  inexperienced  hands.     We 

five  no  countenance  to  such  a  doctrine.  Our 
ecision  goes  no  further  than  to  bold  that  the 
persons  having  the  charge  of  freight  may 
allow  the  servants  of  the  consignee  to  remove 
it  from  the  can,  and  that  the  latter,  while 
so  engaged,  have  a  right  to  be  protected 
against  the  negligence  of  the  former ;  in  other 
words,  that  in  such  cases  the  rule  of  ^^re- 
spondeat  tuptinor^  applies.  Such  a  doctrine 
seems  to  be  well  sustained  by  authority,  and 
we  believe  it  to  be  sound. 

2.  We  will  now  consider  the  motion.  It 
is  the  opinion  of  the  court  that  the  Jury  were 
properly  instructed,  and  that  the  evidence 
was  sufficient  to  justify  a  verdict  for  the 
plaintiff ;  but  we  think  that  the  damages  as- 
sessed by  the  jury  ($8,000)  were  clearly  ex- 
cessive. When  one  is  negligently  injured, 
and  he  dies  immediately,  the'largest  amount 
recoverable  is  $5,000.  The  amount  may  be 
less,  but  never  more.  If  the  person  injured 
survives  for  a  considerable  length  of  time, 
this  limitation  does  not  apply,  or,  rather, 
did  not  when  this  action  was  tried.  What 
the  rule  may  l>e  under  the  recent  statute 
(Act  1891,  chap.  124)  will  not  now  be  con- 
sidered. But  we  think  this  statutory  limita- 
tion, whether  applicable  to  the  particular 
case  under  consideration  or  not,  is  entitled 
to  consideration  in  determining  whether  or 
not  a  verdict  is  excessive.  The  damages  re- 
coverable for  negligently  causing  the  death 
of  a  person  must  In  everr  case  depend  largely 
upon  what  would  probably  have  been  tiie 
earnings  of  the  deceased  if  he  had  not  been 
killed.  Other  elements  enter  into  the  calcula- 
tion, but  the  earning  capacity  of  the  deceased 
is  always  an  important  factor.  The  death 
of  one  capable  of  earning  a  large  income  is 
necessarily  a  greater  loss  to  \\\9.  estate  than 
the  death  of  one  capable  of  earning  only  a 
small  income.  The  earning  capacity  of  the 
deceased  in  this  case  must  have  been  small. 
He  was  not  a  skilled  workman.  His  only 
employment  had  been  working  in  sewers  and 
shoveling  gravel.  This  appears  from  his 
own  deposition,  taken  before  his  death.  And 
notwithstanding  he  was  an  unmarried  man, 
and  had  no  one  dependent  upon  him  for  sup- 
port, and  twenty-three  years  of  age,  he  had 
not  saved  a  dollar  of  his  earnings.  We  feel 
justified,  therefore,  in  assuming  that  his 
earning  capacity  was  small.  Possibly,  if  he 
had  lived,  he  might,  later  in  life,  bsTe  de- 
veloped a  capacity  for  more  lucrative  em- 
ployments. Probably  not.  And,  in  estimat- 
ing  the  loss  to  his  estate  caused  by  his  death 
we  must  be  governed  by  probabilities,   not 
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posBibilitieB.  Probably  if  the  deceased  had 
not  beeA  injured,  and  had  lived  to  the  com- 
mon aee  of  men,  he  would  have  left  but 
little,  if  anything,  to  his  surviving  relatives. 
It  seems  to  us  that  in  such  a  case  the  damages 
vecoverable  for  the  benefit  of  surviving  rel- 
atives ought  to  be  comparatively  moderate : 
that  if,  under  our  law,  no  more  than  $5,000 
ia  recoverable  for  the  negligent  killing  of  a 
•killed  workman,  capable  of  earning  a  large 
income,  when  his  death  is  immolate,  a 
verdict  of  $8^  000  for  the  death  of  an  unskilled 


workman,  capable  of  earning  only  a  small  in- 
come, must  be  riesarded  as  clearly  excessive, 
though,  as  in  this  case,  he  survives  his  in- 
juries some  six  or  seven  montlis.  Influenced 
by  these  considerations,  we  think  a  new  trial 
muit  be  granted,  uniees  the  administrator  remits 
all  over  $5, 000.  If  such  a  remi  tti  tur  is  entered 
upon  the  clerk's  docket,  the  entry  will  be, 
motion  and  exceptions  overruled. 


Peters,  Oh. 
JJ.,  dissent. 


•/•,  LIbbey  and  lfMlfU» 
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John  E.  WALLACE,  Admr..  etc.,  of 
Mary  Bodaila,  Deceased,  Beept,, 
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1«   Ob  a  motion  for  a  noBsalt  every  Intend- 
ment and  every  fair  and  legitimate  Inference 


which  oan  arise  from  the  evidence  most  be  made 
In  tavor  of  tbe  plaiDtilT,  and  the  court  must  ak 
flume  thoee  facts  as  trae  which  the  jury  could 
properly  find  under  the  evldeoce. 

S.  The  law  demands  greater  Tlipllaaoo 
and  care  in  ronning  an  electric  street- 
ear  over  a  public  arreet  croesinar  which  is  much 
frequenred  by  children  fco\ng  to  and  returning 
from  flobool  at  a  time  when  they  may  reasonably 


XfOTS.— Duty  impoeed  on  ttreet  railroad  eomvaniee 
to  avoid  injturing  children  on  the  Uraekm 

L  Oare  required  of  emplcySe, 

a.  LockouL 

b.  Speed. 

H.  NeoHgonee  defined, 

a.  LookouL 

b.  Speed, 

TEL  Neglioenee  a  question  for  /urv. 

a.  Lookout, 

b.  Speed, 

L   Care  required  of  employSsm 

a.  LookouL 

A  general  rule  In  regard  to  the  duty  of  a  street 
railroad  eompaoy  in  the  operation  of  its  road  is, 
that  It  is  required  to  exercise  ordinary  and  reason- 
able care  as  to  lookout  ahead,  speed  of  cars,  and  ap- 
pliance for  controlling  same,  so  as  to  prevent  m- 
JnrlnfT  ohildren  on  the  track  or  attempting  to  cross 
the  same.  (Age  seven  years)  Stanley  v.  Union  De- 
pot R.  Oo.  Hi  Mo.  806;  (age  two  years)  Boiler  v. 
Satter  Street  B.  Go.  06  Oal.  230:  (age  five  yeaxi)  Bal- 
timore dE  O.  B.  Oo.  V.  State.  80  Hd.  47. 

There  are  some  cases  in  considering  the  question 
of  care  Imposed,  which  require  greater  vigilance 
on  the  part  of  the  driver  to  anticipate  injurinir 
small  children  likely  to  be  on  the  track.  Afflrming 
the  doctrine  announced  in  Waixaob  v.  Cirr  dE 
SumjRBAif  B.  Co.  (Age  four  years)  Oolllns  v.  South 
Boston  B.  Go.  14S  Mass.  801, 56  Am.  Rep.  695;  (tender 
age)  Schierhold  v.  North  Beach  AM.  B.  Oo.  40  Oil. 
447;  (aire  eight  years)  Mitchell  v.  Taooma  B.  ft  Motor 
Co.  (Wash.)  June  U,  1804. 

So  the  degree  of  care  required  of  street-car 
4rivers  by  law  is  enhanced  by  a  city  ordinance  re- 
•qnirlng  a  driver  and  conductor  of  a  street-car  to 
keep  a  TigHaoc  watch  c'^peclaJly  for  children. 
€Age  seven  yeurs)  Fttth  v.  Tower  Orove  ft  L.  B.  Oo. 
18  L.  R.  A.  74. 105  Mo.  587. 

An  instruction  that  the  highest  degree  of  care  is 
ff«qulred  to  prevent  injury  to  a  helpless  child  on 
the  track,  by  a  car  moving  slowly  up  bill,  a  error 
without  prejudice,  where  the  driver  did  not  see 
the  child  until  alter  accident,  although  by-standers 
ebouted  to  him.  (Helpless)  Giraldo  v.  Ooney 
Island  ft  B.  R.  Oo.  42  N.  Y.  a  B.0i5. 

As  to  the  degree  of  watch  fulness  required  on  the 
part  of  the  driver  some  cases  require  that  tbe 
-driver  should  be  vigilant.    Mitchell  v.  Tacoma  B. 
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ft  Motor  Oo.  and  Vtith  v.  Tuwer  Q.  ft  I*.  B.  Oob 
supra:  (age  four  years)  Mangam  v.  Brooklyn  B» 
Oo.  88N.  Y.  466. 96  Am.  Dec.  C6. 

Othen  that  he  shou  Id  be  watchf  uL  Humbird  v. 
ITnlon  Street  B.  Oo.  110  Mo.  76. 

That  he  should  be  alert.  (Age  seven  yeara) 
Block  V.  Harlem  Bridge,  M.  ft  F.  B.  Oo.  28  N.  Y.  & 
B.486. 

That  he  should  exercise  constant  watchfulness. 
(Age  two  yeanl  Baltimore  Oity  Pass.  B.  Oo.  v.  Mc- 
Donnell, 18  Md.  684;  (age  six  years)  Schnur  v.  Citt- 
■ens  Traction  Oo.  168  Fa.  88. 

That  he  ihould  ezerdse  a  reasonable  outlook. 
(Age  two  years)  Ofeesewaka  v.  Benton-Bellefontaine 
B.  Oo.  (Mo.)  March  24, 18M;  (age  three  years)  Winter 
V.  Kansas  Oity  OsUe  B.  Oo.  6  L.  B.  A.  686. 90  Mo.  608. 

But  in  Fslotio  v.  Broadway  ft  S.  A.  B.  Oo.  0  Daly, 
248,  It  was  held  that  It  was  error  to  charge  that  a 
strset-car  driver  is  bound  to  ezerdse  the  greatest 
care  in  the  management  of  the  car,  and  that  he 
must  be  vigilant  in  observing  the  track  and  in  a 
position  to  speedily  apply  the  brake,  and  that  no 
more  care  was  required  than  of  driven  of  other 
vehicles. 

As  to  **  Lookout**  see  also  other  subheads. 

In  Sheets  v.  OonnoUy  Street  B.  Oo.,  54  N.  J.  L.618, 
it  was  held  that  in  an  action  for  injury  to  a  child 
ten  years  old  from  a  street-car,  the  Jury  have  no 
right  to  consider  tbe  doty  of-  a  driver  to  collect 
fares  as  bearing  on  the  question  of  negligence 
when  there  were  no  passengers  firom  whom  to  col- 
lect fares. 

In  Btherington  v.  Proepeot  Park  ft  0. 1.  B.  Oc,  88 
H.  Y.  641,  it  was  held  that  the  failure  to  specifically 
except  to  the  use  of  the  word** extraordinary** 
vigilance  that  ought  to  be  used  by  car  drivers,  will 
be  a  waiver  of  error. 

Where  a  child  suddenly  runs  in  front  of  a  car  It 
Is  generally  held  that  tbe  driver  is  required  to  use 
ordinary  care  to  prevent  injury.  Mt.  Adams  ft  B. 
P.  R  Go.  V.  Cavagna.  6  Ohio  a  Ot  Rep.  606;  (age 
seventeen  months)  Chicago  West.  Div.  B.  (}o.  v. 
Byan,  181  111.  474;  (age  six  yean)  Welsh  v.  Jackson 
Gounty  Horse  B.  Go.  81  Me.  466. 

In  such  a  case  in  Oolllns  v.  South  Boston  B.  Oo 
142  Mass.  801, 66  Am.  Rep.  676:  and  in  Humbird  v. 
Union  Street  B.  Go.,  110  Mo.  76  cage  eight  years),  it 
was  held  that  he  should  handle  his  car  in  anticipa- 
tion of  Bccident  liable  to  children .  But  see  f  urttaert 
Paducah  Street  B.  Oo.  v.  Adkins,  in^nu 


See  also  28  L.  R.  A.  486;  20  L.  R.  A.  287;  32  L.  R.  A.  340;  33  L.  R.  A.  122; 
44  L.  R.    A.  127;  45  L.  R.  A.  160;  46  L.  R.  A.  457. 
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be  expected  to  \)e  uttog  the  erouing  than  is  de-  * 
BUtnded  at  other  plaoea. 

8.  It  is  for  the  Jury  to  judge  whether 
the  fkilnre  of  a  achool  ehUd  to  look  or 

listen  before  attempting  to  oroas  a  street- car 
track  shows  a  want  of  that  degree  of  care  which 
could  reasonably  have  been  expected  of  such  a 
ohUd. 
4.  The  preevmptloii  that  a  person  seen 
on  a  8treet>ear  track  will  leave  It  before  a 
street-car  reaches  him  cannot  be  Indulged  In, 
when  a  child  of  tender  yean  is  seen  on  the  track. 

aniyaOiiaoi) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Coart  for  MultDomah  County 
in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  resulting 


in  death  and  alleged  to  have  been  caused  b^ 
negligence  for  which  defendant  was  nKpotk- 
Bible.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  R.  Mallory  for  appellant 

MenvB.  MeOinn*  Sears  A  Siaaoat  for 
respondent: 

Booth  on  Street  Railways,  section  810.  says: 
"As  we  have  seen,  a  greater  degree  of  vigi- 
lance and  caution  must  be  observed  in  control- 
lin||^  the  movements  of  the  car  to  prevent  in- 
juries to  children  and  persons  who  are  known, 
or  appear,  to  be  infirm  than  is  reqaired  for  the 
protection  of  adults  not  laboring  under  soch 
disabilities. 

An  infant,  to  avoid  the  imputation  of  neeK- 
gence,  is  bound  only  to  exercise  that  degree  of 
care  which  can  reasonably  be  expected  of  one 
of  its  age. 


b.  Speed. 

Am  to  the  speed  required,  some  cases  hold  that 
the  team  or  car  should  always  be  under  oootrol. 
Schierhold  v.  North  Beach  a^  M.  B.  Go.  40  Gai.447  ; 
Humbird  v.  Union  Street  B.  Oo.  mpra;  (age  five 
years)  Pendrll  v.  Second  Ave.  B.  Oo.  9  Jones  ft  S. 
48L 

See  farther,  as  to  speed,  other  subheads. 

H.  ITeiMence  definidL 

a.  LodkouL 

Hie  failure  on  the  part  of  the  driver  or  motor- 
man  of  a  street-car  to  exercise  a  reasonable  de- 
gree CMC  care  in  keeplnir  a  vifirilant  outlook  on  the 
track  ahead,  whereby  he  might  have  discovered 
an  infant  on  the  track,  or  attempting  to  cross  the 
track,  and  avoided  injuring  him,  wlU  be  held  to  be 
ncffUgence.  (A^  sixteen  months)  Ohlcago  West. 
Div.  R.  Oo.  V.  Byan,  81  III.  App.  9X1;  (age  nine  years) 
Thurber  v.  Harlem  Bridge,  M.  ft  F.  B.  Oo.  00  N.  Y. 
808;  (age  six  yean)  Strutsel  v.  St  Paul  City  B.  Co. 
47  Minn.  648;  (a^e  three  years,  eight  months)  Bah- 
renborgh  v.  Brooklyn  City,  H.  P.  ft  P.  P.  B.  Co.  66 
N.  Y.  668;  faffe  two  years)  Cltiaena  Pass.  B.  Co.  v. 
Ooetigan  (Pa.)  6  Oent.  Bep.  686;  (age  eleven  years) 
Lynch  v.  Metropolitan  Street  R.  Co.  112  Mo.  480. 

And  same  was  held  where  driver  or  motorman 
was  careless  and  looking  in  another  direction.  (Age 
two  years)  Com.  v.  Metropolitan  B.  Oo.  107  Mass. 
286;  (sge  six  years)  Mason  v.  Atlantic  Ave.  B.  Oo.  4 
Misa  201,  affirmed,  140  N.  Y.  667;.  (age  eight  years) 
Dowd  V.  Brooklyn  Heights  B.  Co.  9  Misc.  279;  Stone 
V.  Dry  Dock,  B.  B.  ft  B,  B.  O0.II6  N.  Y.  104,  revers- 
ing 46  Hun,  1B4. 

The  same  was  held  where  an  ordinance  required 
a  vigilant  lookout.  (Age  six  yean)  Senn  v.  South- 
em  B.  Go.  108  Ma  148;  (age  eleven  yean)  Hays  v. 
Gainesville  Street  B.  Oo.  70  Tex.  602. 

Bot  some  cases  hold  that  there  is  no  negligence 
on  the  part  of  the  employes  of  a  street  railroad 
company  where  there  Is  a  reasonable  outlook 
ahead,  and  an  ordinary  rate  of  speed,  and  a  child 
appean  suddenly  in  front  of  the  oar  or  runs  on 
the  track.  This  question  has  been  determined  io 
^passinfT  upon  instructions,  or  motions  for  a  non- 
sutti  or  motions  for  a  new  trial  where  the  evidence 
did  not  Jusdty  the  verdict.  (Age  Hve  yean)  Paf- 
dneah  ScreetB.  Oo.  v.  Adkins,  14  Ky.  L.  Bep.  426; 
!age  three  and  a  half  yean)  Schlenk  v.  Central 
Pass,  B.  Oo.  16  Ky.  L.  Bep.  400;  (age  three  yean) 
Gkdlaher  v.  Crescent  City  B.  Oo.  87  La.  Ann.  288; 
(age  nine  yean)  Dunn  v.  Cass  Ave.  ft  F.  G.  B.  Oo. 
21  Mo.  App.  188;  (age  ten  yean)  Kennedy  v.  St. 
Louis  B.  Oo.  48  Mo.  App.  1;  (age  twelve  yean) 
Manahan  v.  Stelnway  ft  H.  P.  B.  Oo.  86  N.  Y.  &  B. 
818;  (age  ten  years)  Fenton  v.  Second  Ave.  R.  Co. 
)26  N.  Y.  626,  reversing  66  Hun,  99;  Cords  v.  Third 
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Ave.  B.  Co.  24  Jones  ft  S.  819;  (age  twoand  a  half 
yean)  Citizens  Street  B.  Co.  of  FL  Wayne  v.  Carey* 
66  Ind.806;  (age  five  yean)  Trumbo  v.  City  Street- 
C!ar  Oo.  89  V a.  780;  (a^  five  and  a  half  yean)  Chilton 
V.  Central  Traction  Co.  182  Pa.  426;  (age  two  yean> 
Bulger  V.  The  Albany  Bailway,  42  N.  Y.  468. 

And  in  Baker  v.  Eighth  Ave.  K  Go.  82  Hun,  80.  IS 
was  held  that  the  fact  that  a  driver  of  a  hone-car 
turns  his  head  away  from  the  horses  or  the  front 
of  the  car,  in  the  middle  of  a  block  wh^re  there  is 
00  crosswalk,  and  a  child  coming  from  behind  » 
passing  car  is  struck  by  the  hones,  is  not  of  iteelf 
negligence.  See  also  Moore  v.  Metropolitan  B.  Co. 
infra;  Mt.  Adams  ft  E.  P.  B.  Oo.  v.  Oavagna.  mtpnu 

The  mere  fact  of  injury  to  a  child  does  not  create 
a  presumption  of  negligence.  (Age  eight  yean> 
Squire  v.  Central  Park,  N.  ft  B.  B.B.  0>.  4  Jones  ft  & 
486;  (age  three  yean)  Mascheck  v.  St^  Louis  B.  Oob 
8  Mo.  App.  600;  (age  four  yean)  Jaqutnto  v.  Broad- 
way ft  &  A.  B.  Oo.  2  Misc.  174:  and  in  Philadelphia 
City  Pass.  B.  Co.  v.  Henrlce,  92  Pa.  431, 87  Am.  Bep. 
699,  it  was  stated  that  as  a  matter  of  law  it  is  noS 
negligence  for  a  driver  not  to  stop  the  car  if  he 
saw  a  child  sixteen  months  old  in  such  (dose  prox- 
imity that  it  might  reach  the  track  before  the  oar 
passed;  the  question  la  one  for  the  jury,  and  neg- 
ligence cannot  be  inferred  from  the  number  ot 
houn  work  per  day  required  of  car  employ^. 

And  in  Boland  v.  Missouri  B.  Go.,  86  Mo.  484.  ft 
was  held  that  there  is  no  negligence  on  the  part  of 
a  street-car  driver  where  a  two-year-old  child  waa 
killed  where  the  driver*s  attention  was  directed  in 
another  direction  anticipating  danger,  driving 
slowly  and  cautiously*  with  his  knee  on  the  dash- 
board and  hand  on  the  brake,  and  having  no  rea- 
son to  expect  the  proximity  of  the  child,  and  stop- 
ping as  soon  as  possible  when  its  danger  was  die- 
covered. 

And  in  Heam  v.  St.  Charles  Street  B.  Go.,  84  La. 
Ann.  160,  it  was  held  that  a  driver  of  a  streetcar 
is  not  negligent  where  he  stope  the  car  and  in  pur- 
suance of  a  city  ordinance  drives  away  boys  au 
tempting  to  hang  on  the  car,  and  returning  to  his 
post  starts  the  car,  and  runs  over  a  child  twenty- 
two  months  old  which  had  walked  under  the 
mule*s  neck  and  against  the  foreleg  and  which 
could  not  be  discovered  by  ordinary  diligence. 

In  Texas  in  1884  by  statute,  a  street  railroad  com- 
pany was  only  liable  for  gross  negligence  in  caus- 
ing injury  to  a  child  by  the  cars.  <Age  fourteen 
months)  San  Antonio  Street  B.  Go.  v.  GalMoucte, 
79  Tex.  841;  Dallas  City  B.  Co.  v.  fieeman,  74  Tex. 
20L 

In  Mack  v.  Lombard  ft  8.  Street  P.  B.  W.  Ool, 
18  Wash.  L.  Bep.  807,  it  was  held  that  the  strik- 
ing of  a  hoy  by  a  driver  of  a  street-car  causing 
him  to  Jump  in  front  of  a  passing  car, 
the  proximate  cause  of  the  injury,  and  tha 
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Byrnes.  Nmo  York  Cent.  dH.B.B.Co.^ 
N.  Y.  «20. 

Id  a  l)oy  of  ten  years  of  age  the  question  as 
to  oontribatory  negfligence  by  crossing  tbe 
track  was  a  question  to  be  submitted  to  the 

Barry  ▼.  Neto  Tark  Oent.  d K  B.  R  Ch,92 
N.  T.  290;  MeOowm  v«  New  Tark  Cent,  d  H. 
BR.Co.9n  N.  Y.  418. 

In  Stons  ▼.  Dry  Dock,  E.  B.  d  B,  B.  Oo.,  116 
N.  Y.  104»  it  was  held  that  a  nonsuit  was  im- 
properly granted;  that  the  question  of  contrib- 
utory negligenoo  should  have  been  submitted 
to  the  jury. 

See  also  WaMngton  d  0.  R  (h,  ▼.  Glad- 
man,  82  U.  S.  15  Wall.  405,  81  L.  ed.  114; 
Matiey  v.  WhiUier  Mach.  Oo.  140  Mass. 
387 

In  Sirutta  T.  8i.  Fl»ul  Oity  B.  Gb.,  47  Minn. 


048,  the  court  says:  **The  duty  of  watchful- 
nea.  rests  upon  the  driver  of  a  street-car  ap- 
proaching a  street  crossing  where  he  has  reason 
to  suppose  that  young  children  may  be  en- 
gaged in  coasting  or  sliding  down  a  neighbor- 
ing  hill,  and  across  the  car  track,  although 
such  conduct  on  the  part  of  the  children  is  un» 
lawful* 

When  the  situation  at  the  crossing,  and  the 
manner  of  running  the  train,  the  number  and 
duties  of  the  eroployls  in  charge,  the  rate  of 
speed,  the  extent  of  travel  upon  the  street,  and 
the  opportunity  for  observation,  were  shown, 
it  was  peculiarly  for  the  Jury  to  determiqa 
whether  the  rate  of  speed  was  reasonable,  and 
tbe  defendant's  management  of  the  train  other* 
wise  reasoDably  prudent 

Bolinger  t.  8l.  Pnul  d  D.ROo,W  Minn* 
4ia. 


tion  of  proximate  cause  Is  for  the  oonrt  as  to  on- 
disimted  facts. 
Aa  to  otiier  oases  of  k>okout,  see  other  subheads. 

b.  fllpeed. 

Heglfgenoe  on  the  part  of  the  driver  or  motor- 
man  la  shown  bj  undue  rate  of  speed  and  the  fail- 
are  to  keep  the  car  well  under  ooDtrol.  or  that  the 
brakes  were  not  in  ffood  order,  espeoialty  at  croes- 
ioRii  or  where  a  par  on  an  adjoinlnv  traok  is  dis- 
obarffinir  passengers.  Qulncj  Horse  B.  ft  C  Co.  v. 
Gnuse,  88  IlL  App.  2U.  reversed  on  another  point 
187  BL  264:  Hedln  v.  City  k  Suburban  R.  Co.  (Or.) 
July  80,  IBM;  (age  eight  yean)  Silberstein  v.  Hous- 
ton, W.  Street  A  P.  F.  R.  Co.  SB  N.  T.  8.  B.  460;  (age 
two  years)  lYuris  ▼.  Gaas  Ave.  ft  F.  G.  R.  Go.  8  Mo. 
App.  668, 80  Mo.  885;  (age  five  years)  BarksduU  ▼• 
New  Orleans  ft  C.  R.  Go.  t8  La.  Ann.  180;  Reed  v. 
MlnneapoUa  Street  R.  Go.  84  Minn.  867 ;  (age  six 
years)  Cfaioago  Cl^  R.  Co.  v.  Robinson,  27  HI.  App. 
28,  affirmed«4  JLb R.  A.  1^96, 127  HL 9;  Warner  v.RaU- 
road  Co.  6  Phila.  687. 

As  to  speed,  see  also  other  subheada. 

I.        m.  2fe(^<0enee  a  guestCon  for  tht  /Mnu 

a.  Xoofcottt. 

Tbe  question  of  negligenoe  Is  one  for  the  Jury  If 
tbe  employte  in  charge  of  a  street-car  fail  to  use 
ordinary  oare  to  see  a  small  child  near  the  traok 
ahead,  or,  seeing  him,  fail  to  ezerolse  due  care  to 
control  the  ear  and  stop  In  time  to  prevent  injury* 
(Age  three  years)  Shenners  v.  Weet  Bide  Street  R, 
Co.  78  Wis.  888;  (age  five  years)  Mason  v.  Minne- 
apoUs  Street  R.  Go.  64  Minn.  216;  (between  olae  and 
ten  years)  Mallard  v.  Ninth  Ave.  R.  Co.  27  N.  Y.  S. 
R.  8(n;  (age  five  years)  Hueneler  v.  Central  Gross 
Town  R.  Co.  180  N.  Y.  490;  (age  four  years)  Dahl  v. 
Milwaukee  City  R.  Co.  62  Wis.  6S2L 

And  in  Galveston  City  R.  Co.  v.  Hewitt,  07  Tez. 
418, 60  Am.  Rep.  8S»  It  was  held  that  the  qu(«tion  of 
negligence  Is  one  for  a  jury  if  a  street-oar  driver 
used  aU  the  dlligenoe  possible  to  avoid  injury  after 
a  child  nineteen  months  old  was  seen,  or  ought  to 
have  been  seen«  to  front  of  tbe  oar.  The  driver  of 
a  street-ear  should  exercise  tbe  highest  degree  of 
care,  and  is  not  to  assume  that  a  child  of  this  age 
will  see  the  danger  and  avoid  it. 

And  so  the  question  of  proper  outlook  becomes 
very  material,  and  where  it  is  shown  that  this  was 
not  kept  and  a  child  was  thereby  injured,  the  ques- 
tion of  negligence  Is  one  for  a  Jury.  (Age  four 
years)  Srle  City  Pass.  R.  Co.  v.  Schuster,  118  Fa.  412, 
B7  Am.  Rep.  471;  (age  two  years  eight  months) 
0*Flaberty  v.  Union  R.  Co.  46  Mo.  70, 100  Am.  Dec 
M;  (age  seven  years)  Oldfleld  v.  New  York  ft  H.  R. 
Oo.  14  N.  Y.  810;  see  8  B.  D.  Smith,  108;  (age  three 
years  two  months)  Ihl  v.  Forty-Second  Street  ft 
6. Street  Ferry R.  Co. 47  N.  Y.817,7Am.  Rep. 460; 
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(age  three  and  one  half  years)  Government  Street 
R.  Co.  V.  Hanlon,  68  Ala.  70;  (age  seven  yeaxi)  MoorO' 
v.  Metropolitan  R.  Ca  2  Mackey,  487. 

So,  if  the  employ6  In  charge  is  careless,  toatten- 
tlve,  or  looking  in  wrong  direction.  (Age  three 
years)  Anderson  v.  Minneapolis  Street  R.  Co.  49 
Minn.  490:  WelMuer  v.  St.  Paul  City  R.  Co.  47  Minn. 
468;  (age  five  years)  Fallon  v.  (Jentral  Park,  N.  ft  B. 
R.  R.  Co.  64  N.  Y.  18;  (age  three  and  one  half  years) 
Bhrman  v.  Brooklyn  City  R.  Co.  88  N.  Y.  S.  R.  900; 
(age  four  years)  Citizens*  Pass.  R.  Co.  v.  Foxley* 
107  Fa.  687;  (age  two  years)  Well  v.  Dry  Dock,  E.  fi. 
ft  B.  R.  Co.  118  N.  Y.  147;  (age  two  and  one  half 
years)  Hyland  v.  Yonkers  R.  Co.  22  N.  Y.  S.  K.  100: 
(age  six  years)  Keenan  v.  Brooklyn  City  R.  Co.  8 
Misa  601;  (age  four  years)  Levy  v.  Dry  Dock,  B.  B.  ft 
B.  R.  Co.  86  N,  Y.  S.  R.  700;  (age  four  years)  Roeen- 
krans  v.  Undell  R.  Co.  106  Mo.  0. 

And  to  Johnson  v.  Reading  City  Pass.  Railway, 
160  Pa.  647,  it  was  held  that  it  is  a  question  for  the 
Jury  whether  or  not  a  driver  could  have  seen  a 
child  twenty  months  old  on  tbe  track  in  time  to- 
avoid  Injurlog.  In  the  discharge  of  bis  duty  to 
drive  with  care  and  look  out,  he  may  for  an  instant 
turn  his  head  to  the  sidewalk  to  look  for  passen- 
gers. 

And  to  McMahon  v.  Northern  Ceot.  R.  Co.,  80  Md. 
438,  It  was  held  that  tbe  question  of  negligence  ia 
one  for  the  Jury  if  a  freight  train  in  a  city,  nearly 
a  pquare  long,  standing  for  four  hours,  is  moved  by 
horses  without  signal  or  warning  or  brakeman  in 
bis  place,  and  a  boy  about  six  years  old  is  injured 
In  crosstog. 

As  to  other  oases  of  lookout,  see  other  subheada, 

Xk  Speed. 

Tbe  question  of  negligence  is  also  one  for  the 
Jury  where  the  injury  to  a  child  results  from  un- 
due speed  of  the  street-car,  or  failure  of  brakes  to 
be  in  proper  order.  0*Flaberty  v.  Union  R.  Co.  46- 
Mo.  70, 100  Am.  Dec.  848:  Oldfleld  v.  New  York  ft  H. 
EL,  Co.  14  N.  Y.  810:  aee  B.  D.  Smith,  108;  Govern- 
ment Street  R.  Co.  v.  Hanlon,  88  Ala.  70;  Fallon  v. 
Central  Park,  N.  ft  B.  R.  R.  Co.  64  N.  Y.  18;  Bhrman 
V.  Brooklyn  aty  R.  Co.  88  N.  Y.  8.  R.  900;  Citizens* 
Pass.  R.  Co.  V.  Fozley,  107  Pa.  687;  Weil  v.  Dry 
Dock,  B.  B.  ft  B.  R.  Co.  110  N.  Y.147;  (age  six  years) 
Jetter  v.  New  York  ft  Harlem  R.  Ca  8  Keyes,  154. 

Ab  to  other  cases  of  speed,  see  other  subheads. 

The  cases  of  tojurles  received  to  Jumping  on  or 
off  street-cars,  and  oases  where  chUdren  on  tbe- 
track  were  injured  but  tbe  decision  turned  solely 
on  contributory  or  Imputed  negligence  are  not  m- 
oluded  In  this  note. 

Inasmuch  as  tbe  degree  of  care  required  depends- 
largely  on  the  age  or  helplessness  of  the  child,  the« 
age  has  been  given  as  the  cases  were  olted.   L  T. 
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JUJLY, 


Oh,  J,,  delivered  the  opinion  of  t|ie 
«oart: 

Thig  Is  an  action  to  recover  damages  for  the 
•death  of  plaintiff's  intestate,  caused  bj  the  al- 
leged negligence  of  the  defendant  corporation 
in  tiie  management  and  operation  of  one  of  its 
•electric  street-cars  on  Savier  street,  in  the  city 
of  Portland.  The  negligence  charged  in  the 
•complaint  is  that  a  car,  while  being  run  and 
operated  recklessly,  negligently,  and  carelessly, 
«Dd  without  the  exercise  of  any  care  and  at- 
tention, and  at  an  excessive  and  dangerous 
rate  of  speed,  ran  over  and  killed  the  plaintiff's 
•intestate,  a  child  about  six  years  of  age,  while 
«he  was  lawfully  crossing  the  track  at  a  public 
«treet  crossing. 

At  the  close  of  plaintiff's  testimony  the  de- 
fendant submitted  a  motion  for  a  nonsuit, 
which  being  overruled,  the  trial  resulted  in  a 
Terdict  and  Judgaaent  in  favor  of  plaintiff, 
from  which  defendant  appeals,  and  now  in- 
sists that  the  court  erred  in  overruling  its  mo- 
tion for  a  nonsuit  The  refusal  to  nonsuit  was 
proper,  unless  the  evidence  for  the  plaintiff 
taken  in  its  most  favorable  light,  would 
not  authorize  the  jury  to  find  a  verdict  in  his 
favor.  On  a  motion  for  a  nonsuit,  every  in- 
tendment and  ever^  fair  and  legitimate  infer- 
•ence  which  can  arise  from  the  evidence  must 
be  made  in  favor  of  the  plaintiff,  and  the  court 
must  assume  those  facts  as  true  which  a  jury 
<x>uld  properly  find  under  the  evidence.  **Bv' 
fore  a  court  is  authorized  to  grant  a  nonsuit 
for  insufficiency  of  evidence,"  says  Lord,  Oh. 
v.,  ''it  must  appear  that,  admitting  the  testimo 
.ny  of  plaintiff  to  be  true,  and  giving  him  the 
benefit  of  every  inference  that  is  fairly  dcduci* 
ble  from  it,  the  plaintiff  has  still  failed  to  sup- 
port his  action.  In  fact,  it  is  enough  if  the 
•evidence  offered  tends  to  show  facts  sufficient 
to  sustain  the  action,  though  remotely."  Eer- 
-bert  V.  Ditfur,  28  Or.  462.  The  only  question 
we  have  to  determine,  then.  Is  whether  there 
was  any  evidence  offered  by  plaintiff,  from 
which  the  ;[ury  could  lawfully  find  that  the 
^eath  of  plain  tiff's  in  testate  was  caused  by  the 
negligence  of  the  defendant  in  operating  its 
cars  at  an  excessive  and  dangerous  rate  of 
speed. 

The  main  facts  may  be  briefly  stated  as  fol- 
lows: The  defendant's  cars  run  east  and  west 
•on  Savier  street,  and  at  or  near  the  intersec- 
tion of  that  street  with  Nineteenth  street  there 
is  a  parish  school,  which  at  the  time  of  the  ac- 
cident was  attended  bv  the  deceased  and  a 
number  of  other  children, who  were  accus- 
tomed, as  was  known  to  the  persons  in  charge 
of  the  car,  to  use  the  crossing  at  which  plain- 
tiff's intestate  was  killed,  in  going  to  and  from 
school.  A  few  moments  after  the  school  had 
adjourned  for  lunch,  and  while  the  children 
were  on  the  street, — some  engaged  in  playing 
near  the  track,and  others  on  there  way  home, — 
the  defendant's  car  came  down  Savier  street, 
running,  as  the  evidence  for  plaintiff  tended  to 
.show,  at  the  rate  of  ten  miles  an  hour,  and, 
without  slowing  down,  attempted  to  pass  the 
'Crossing;  and  in  doing  so  the  plaintiff's  intes- 
tate was  knocked  down  by  the  car,  and  killed. 
The  particular  incidents  attending  the  accident 
are  not  fully  disclosed,  the  only  eyewitnesses 
being  two  boys,  aged  nine  and  thirteen  years, 
respectively.    The  elder  boy  first  stated  that 

Ij.  k.  a. 


he  was  playing  marbles  in  the  street,  aboat  In 
feet  from  the  track,  and  saw  the  car  strike  the 
deceased,  and  two  wheels  pass  over  ber  body, 
and  afterwards  testified  that  she  was  standing 
on  the  crossing,  about  three  feet  from  the 
track,  while  the  car  was  coming  down  from 
Twentieth  street,  and  he  did  not  see  the  car 
strike  her,  but  saw  her  fall  on  the  track.  The 
other  boy,  who  is  brother  of  the  deceased,  says 
that  he  and  his  sister  were  on  their  way  horns 
from  school,  and  that  he  had  hold  of  ber  hand, 
and  while  they  were  crossing  the  track  his 
sister  was  strucK  by  the  car,  and  that  neither 
of  them  saw  it,  nor  did  they  look  to  aee  if  a 
car  was  coming,  and  knew  nothing  of  its  ap- 
proach until  it  struck  the  girl,  when  be  jumped 
back. 

The  contention  for  the  defendant  to  that  this 
evidence  does  not  in  any  way  tend  to  show 
that  the  excessive  or  dangerous  speed  of  the 
car  was  the  proximate  cause  of  the  injury,  or 
that  it  would  not  have  occurred  if  the  car  had 
been  running  at  a  rate  of  speed  perfectly  safe 
and  legal .  If  we  assu  me,  as  does  the  argument 
for  the  defendant,  that  the  child,  without  the 
fault  or  negligence  of  the  defendant,  suddenly 
and  unexpeciedly  appeared  on  the  track  im- 
mediately in  front  of  the  car,  we  might  con- 
clude that  her  death  was  an  unavoidable  acci- 
dent, and  that  the  rate  of  speed  would  be 
immaterial,  for  upon  such  an  appearance  on 
the  track  no  precaution  could  have  prevented 
the  accident.  But  because  these  facts  are  not 
fixed  and  certain  the  case  bad  to  goto  the  jury, 
and  the  rate  of  speed  properly  became  an  ele- 
ment in  the  case.  The  evidence  does  not  show 
bow  far  in  advance  of  the  car  the  child  at^ 
tempted  to  cross  the  track,  but  it  does  tend  to 
show  that  she  was  on  or  within  three  feet  of 
the  track,  within  plain  view  of  the  persons  ia 
charge  of  the  car.  while  it  was  moving  from 
Twentieth  street  down  to  the  place  of  the  ac- 
cident, and,  notwithstanding  such  fact,  no  at- 
tempt was  made  to  avoid  a  collision.  It  is  a 
well-settled  principle  that  a  wrongdoer  is  re- 
sponsible for  such  consequences  as  might  rea- 
sonably have  been  anticipated  as  likely  lo  occur 
as  the  natural  and  probable  result  of  his  mis- 
conduct, and  it  is  ordinarily  the  province  of 
the  jury  to  ascertain  whether  the  injury  ins 
particular  case  was  such  natural  and  proximate 
result  of  the  wrong  complained  of.  HarUig 
V.  N.  P.  Lumber  Co,  19  Or.  522;  JRantier  v. 
MinneapolU  <Sb  St.  L.  R,  Co.  82  Minn.  831. 
Now,  in  this  case,  the  accident  occurred  at  a 
public  street  crossing,  much  frequented  bv 
children  going  to  and'  returning  from  school, 
at  a  time  when  the  children  might  reasonably 
be  expected  to  be  using  the  crossing,  and 
therefore  the  law  demanded  the  greater  vigil- 
ance and  care  on  the  part  of  those  in  charge  of 
the  car.  They  saw.  or  could,  by  the  exercise 
of  reasonable  care,  have  seen,  the  childiea  oe 
or  near  the  track  a  sufficient  length  of  time  be- 
fore reaching  the  crossing  to  have  slowed  down 
and  had  the  car  under  control,  but.  In  place 
of  doing  so,  were  running  at  a  dangerous  rate 
of  speed,  as  we  must  assume.  In  view  of  tbe 
rule  that  what  is  ordinary  care  and  what  neg- 
ligence are  inquiries  to  be  answered,  in  most 
cases,  by  the  jury,  we  think  it  cannot  be  de- 
clared, as  a  matter  of  law,  that  It  is  not  neicli- 
gence  in  those  in  charge  of  an  electric  streetcar, 
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irho  tee,  or  am,  bjr  th«  exwdfe  of  ordinarj 
<sBxe,  see,  8  company  of  mall  cbildren  oa  or 
near  the  track  at  a  pablic  itreet  croaiing,  and 
"Who  they  have  reason  to  suppose  are  crossing 
the  street,  to  attempt  to  pass  them  at  the  rate 
<of  eight  or  ten  miles  an  hour.  It  was  there- 
fore clearly  the  province  of  the  jury  to  ascer- 
tain the  position  of  the  child  while  the  car  was 
-cominff  down  the  street,  and  whether  a  slower 
rate  oi  speed  would  not  hare  enabled  the  per 
-sons  in  charge  of  the  ear  to  have  observed  the 
ehild  on  the  track  in  time  to  avert  the  accident. 
There  was,  then,  sufficient  evidence  for  the 
consideration  of  the  Juir,  tending  to  show  that 
the  excessive  speed  of  the  ear  was  negligence, 
and  the  proximate  cause  of  the  injury,  unless 
the  deceased  was  guilty  of  such  contributory 
negligence  aa  would  prevent  a  recoverv  by 
ber  administrator.  As  a  general  rule,  it  is  un- 
<loubtedIy  the  duty  of  a  pedestrian  to  look  and 
listen  before  attempting  to  cross  a  street-car 
track,  and  a  failure  to  do  so  wfll  bar  a  recov- 
ery; but  this  rule  is  not  to  be  applied  inflexibly 
In  all  cases,  without  regard  to  age  or  circum- 
•tances.  If  we  assume  that  it  can  be  asserted, 
«•  a  proposition  of  law,  that  a  child  of  the  age 
«f  the  deceased  is  iuijuri$,  so  as  to  be  charge- 
able with  negligence,  the  law  Is  not  so  un- 
veaaonable  or  unjust  as  to  require  of  it  the 
«ame  degree  of  reason  and  consideration  in 
mvoldinff  the  consequences  of  the  negligence  of 
•others  that  ia  required  of  persons  of  full  age 
mnd  capacity;  and  it  should  be  left  to  the  Jury 
to  determine  whether  the  child,  in  attempting 
to  pass  in  front  of  the  car,  acted  with  that  de- 
f^ne  of  care  and  prudence  which  might  reason- 
ably be  expected,  under  the  circumstances,  of 
a  cofld  of  her  age  and  capacity.  Bhe  was  law- 
fully in  the  street,  and  was  as  much  entitled  to 
use  the  crowing  as  the  defendant  corporation. 
In  attempting  to  do  so,  she  was  run  over  and 
killed  by  the  car  of  defendant,  running  at  an 
•excessive  and  dangerous  rate,  of  speed.  The 
negligence  of  the  defendant  must  therefore  be 
assumed,  and  it  was  for  the  Jury  to  Judge 
whether  the  child's  conduct,  in  attempting  to 
•erofls  the  track  in  front  of  the  approaching  car 
without  looking  or  listening,  was  characterized 
by  any  want  of  that  degree  of  care  which 
could  reasonably  have  been  expected  of  a  child 
cf  her  age.  diuida  v.  Oregtm  R,  d  Nov,  Oo. 
14  Or.  661;  WaOiington  db  O.  R.  Co.  v.  Qlad- 
mon,  83  U.  S.  15  Wall.  401,  21  L.  ed.  114; 


Si&ns  V.  Drjf  Dock,  B.  B.  S  S,  B.  Ox  116  N. 
Y.  104;  Bvrne  v.  New  York  Oeni,  d  B.  R  R, 
Oo.  88  N. T.  690;  MaUe^  v.  WhitUer  Maeh,  Oo. 
140  Mass.  887;  Philadelphia  d  R.  B.  Oo.  v. 
Long,  76  Pa.  2IS1\PMn9ylnania  R.  Oo.v.  KoUp, 
81  Pa.  872;  Barrp  v.  New  Fork  Oeni.  dK  & 
&  Cb.  i»  N.  Y.  289,  44  Am.  Rep.  877. 

YiewinK,  then,  the  case  from  the  standpoint 
of  plain ti fit's  testimony  alone  the  motion  for  a 
nonsuit  waa  properly  overruled.  Nor  do  we 
find  any  error  in  the  instructions  complained 
of.  The  statement  that  the  case  should  re- 
ceive the  same  consideration  as  if  the  child 
were  living,  and  had  brou|^ht  an  action  herself 
for  injuries,  is  in  theopenibg  paratcraph  of  the 
charge,  and,  in  view  of  what  follows,  could 
not  have  been  intended  or  understood  by  the 
Jury  as  asserting  that  the  same  rule  for  the 
measure  of  damages  should  be  applied  ssif  the 
child  had  lived,  and  brought  an  action  for  her 
own  injuries.  By  paragraph  6  the  court  simply 
asserts  the  doctrine  tbat,aUhough  the  child  may 
have  been  guilty  of  negligence  in  going  on  the 
track,  yet,  if  the  servants  of  defendant  in 
charee  of  the  car  saw  the  danferous  position 
in  which  she  had  placed  herself,  it  was  their 
duty  to  have  exercised  all  the  diligence  then 
possible  to  avoid  injuring  her.  The  terms 
"more  than  ordinnry  diliffenoe,"  and  "extraor- 
dinsry  diligence,"  as  used  by  the  court,  were 
intended  to  define  what  would  constitute  or- 
dinary care  under  the  exigencies  of  the  situa- 
tion. The  term  "ordinary  care"  is  a  relative 
term,  alwavs  dependent  on  circumstances. 
What  would  be  ordinary  care  In  one  case 
would  be  the  grossest  neglect  in  another. 
Thus,  if  an  adult  should  be  seen  on  a  street-car 
track.  It  might  be  assumed  that  he  would  leave 
the  tiack  before  the  car  reached  him,  but  no 
such  presumption  can  be  indulged  in  as  to  the 
conduct  of  an  infant  of  tender  years;  and 
hence,  when  the  court  said  that,  if  the 
servants  of  defendant  saw  this  child  on  the 
track,  they  were  required  to  use  more  than  or- 
dinary diligence  to  prevent  injury,  it  was  only 
in  efirect  saying  that  the  age  of  the  child  re- 
quired the  highest  degree  of  care  on  the  part 
of  the  servants  of  the  defendant,  and  nothing 
short  of  that  would  be  ordinary  care,  under 
the  circumstances. 

We  think,  therefore,  the  Judgment  muii  be 
afflrmed,  and  it  ia  so  ordered. 
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Henry  X  NEGUS,  Reept., 

LodIi  W.  BECE:£R  ei  ai.,  Apple. 
affiN.Y.aoBj 

%.  Cmaerjia^  op  a  party  wall  ft»r  a 
three  atory  bwtKUng,  as  oontemplated  by 
tlie  oontraot  under  whloh  it  was  built,  aJthouffh 
ttie  other  party  has  erected  a  buiidinsr  only  two 
glories  high,  does  not  make  tlie  owner  of  the  new 


buildlnsr  an  Insurer  against  Id  juries  whMh  may 
result  to  bis  neighbor^  property,  or  render  him 
liable  for  a  falling  of  the  wall  without  any  neg- 
ligence on  his  part. 

8.  The  work  of  raldnif  a  party  wall  Ig 
noither  daag^rong  nor  oztraordinary 

in  itself  so  as  to  make  the  person  for  whom  it  ia 
done  liable  for  oegligenoe  of  an  Independent 
oontnotor  In  doing  the  work. 

(October  9,  IBOi.) 


NOOL— Aa  to  the  right  of  one  oo-owner  to  carry 
«ip  a  party  wall«  see  fiote  to  Barber  ▼.  Bvans  (Mo.) 
10  L.  B.  A.  4L 

As  to  the  ezoeptlons  to  the  rule  that  an  employer 

ie5L.R.  A. 


is  not  liable  for  the  acts  of  an  independent  coo- 
tractor,  see  note  to  Hawver  ?•  Whalen  (Ohio)  U I^ 
B.A.8aL 


See  also  33  L.  R.  A.  294,  564;  36  L.  R.  A.  3S2;  37  L.  R.  A.  146;  40  L.  R.  A. 
,34.5;  44  L.  R.  A.  4S2. 
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New  York  Court  of  AppEALSb 


APPEAL  by  defendants  from  a  judement  of 
the  General  Term  of  the  Supreme  Court, 
Fifth  Department,  affirming  a  Judgment  of  the 
Cattaraugus  County  Circuit  in  favor  of  plain- 
tiff, in  an  action  brought  to  recover  damages 
for  injuries  caused  by  the  fall  of  a  party  wall 
to  which  defendants  were  attempting  to  make 
m  addition.    Beversed. 

Statement  by  Ctray»  /••* 

This  action  was  brought  by  the  plaintiff  to 
recover  damages  of  the  defendants  for  the  in- 
lury  occasioned  to  him  by  the  falling  of  a 
brick  wall,  which  was  being  erected,  or  car- 
ried up,  upon  a  party  wall  between  their  pre- 
mises. The  plaintiff  and  one  Krieger,  being 
owners  of  adjoining  lots  of  land,  made  a  con- 
tract by  whidi  the  former  agreed  to  erect  upon 
their  boundary  line  a  brick  party  wall  with 
•tone  foundation,  "of  suitable  size  and  dimen- 
sions to  support  a  three  story  brick  building." 
When  completed,  Erieger  was  to  pay  to  plain- 
tiff one  halt  of  the  cost  of  the  wall,  and  there- 
after the  said  wall  was  to  be  owned  jointly  by 
the  parties  as  a  party  wall.  The  plaintiff 
erected  a  two  story  building,  and  built  the 
party  wall  of  corresponding  height.  Erieger 
made  payment  as  required  by  the  contract. 
Afterwards,  Erieger  conveyed  his  lot  and  his 
interest  in  the  wall  to  these  defendants,  who 
made  a  written  contract  with  one  Robinson  to 
erect  a  brick  building  upon  their  lot  of  three 
stories  in  height.  Under  this  contract,  Robin- 
son was  to  make  use  of  the  party  wall,  and,  to 
meet  the  requirements  of  the  new  building, 
was  to  lengthen  it  so  as  to  cover  a  portion  of 
the  rear  end  of  the  boundary  line  which  plain- 
tiff had  failed  to  build  upon,  and  was  also  to 
carry  it  up  to  a  further  height,  for  the  accom- 
modation of  the  third  story.  During  the  pro- 
cess of  its  construction,  that  part  of  the  wall 
which  was  being  carried  up  fell  over  upon  the 
roof  of  plaintiff's  building,  causing  the  dam- 
age complained  of.  The  complaint  alleged 
that  the  defendants,  in  extending  the  party 
wall  in  the  rear,  and  in  carrying  it  up  another 
story,  acted  **without  the  knowledge  or  con- 
sent of  the  plaintiff."  It  charged  no  negligence 
to  defendants  or  to  the  contractor,  and  the  lat- 
ter was  not  made  a  party  to  the  action.  The 
demand  was  for  a  Judgment  in  the  amount  of 
the  damage  sustained  oy  reason  of  the  falling 
of  the  walL  Upon  the  trial  there  was  no  dis- 
pute about  the  facts.  The  defendants  were  not 
connected  with  the  work  of  building,  other 
than  through  the  contract  with  Robinson,  and 
there  was  no  evidence  that  the  falling  of  the 
wall  was  due  to  negligence  in  construction,  or 
that  it  was  not  a  wall  suitably  built,  and  in  all 
respects  proper  for  the  purpose.  The  trial 
Judge  denied  defendants*  motion  for  a  dismis- 
sal of  the  complaint,  and  granted  the  plaintiff's 
motion  for  the  direction  of  a  verdict  for  the 
amount  of  the  damages  proved.  To  these  rul- 
ings defendants  excepted,  and  subsequently 
appealed  to  the  general  term,  where  the  Judg- 
ment recovered  by  the  plaintiff  was  affirmea. 
The  defendants  then  appealed  to  this  court,  and 
the  only  question  argued  in  their  behalf  relates 
to  the  correctness  of  the  rulings  referred  to. 

Meatn,  Henderson  A  Wentworth»  for 
appellants; 

L.R.A. 


If  there  was  anv  negligence  which  resulted 
in  the  falling  of  toe  wall  so  built  by  the  coo- 
tractor  in  carrying  up  the  party  wall,  it  wa» 
the  negligence  of  the  contractor  Robinson  only, 
and  not  the  negligence  of  the  defendants. 

Iffngel  v.  J£ureka  aub,  187  N.  Y.  100;  Moak's 
Underbill,  Torta,  p.  39;  King  ▼.  JV>to  York 
Gent,  db  H.RR.  Ckf.  66  N.  Y.  181.  2H  Auu 
Rep.  87;  Hexamer  ▼.  WM,  101  N.  Y.  377.  .54 
Am.  Rep.  703;  J5teA»  v.  Ferru,  6  N.  Y.  48,  5S 
Am.  Dec.  804. 

The  wall  was  quite  as  much  the  defendant'^ 
wall  as  the  plaintiff's.  It  was  built  at  the  joint 
expense  of  the  adjacent  lot  owners.  It  wa» 
built  for  a  party  wall,  and  the  defendants  bad 
the  same  right  to  build  it  higher  in  the  con> 
struction  of  the  building  on  their  lot  of  which 
this  party  wall  was  to  be  a  part,  that  they 
would  have  had  if  the  wall  had  stood  wbollj 
upon  their  lot. 

BrookM  ▼.  (hirtU.  00  N.  Y.  689, 10  Am.  Rep. 
545. 

An  injury  arising  from  inevitable  accident 
is  but  the  misfortune  of  the  sufferer,  and  lays 
no  foundation  for  legal  responsibility. 

Harvey  v.  Dunlop,  Uill  &  D.  Supp.  IM; 
Booth  ▼.  Rome,  W,  df  0.  J.  i?.  09.  24  H  R  A. 
105,  140  N.  Y.  267. 

Defendants  cannot  be  made  liable  to  the 
plaintiff  for  the  damages  sued  for  unless  it  be 
shown  that  the  defendants  were  thomselves 
negligent,  or  unless  it  be  i>bown  that  the  work 
of  building  the  party  wall  higlier  which  Rob- 
inson contracted  to  do  was  intriosicuUy  dan- 
gerous, or  that  the  same  could  not  be  safely 
done  by  ^e  contractor  In  the  exercise  of  due 
care. 

Engd  t.  Eureka  (Xub,  iupra. 

If  the  falling  of  the  wall  complained  of  was 
by  the  act  of  God, — an  inevitable  aceifient — 
then  no  foundation  exists  for  legal  responsibil- 
ity to  the  plaintiff  by  any  one  whatever. 

Earcejf  ▼.  Dunlap,  Hill  A  D.  8upp.  193; 
Center  v.  Finney,  17  Barbi  94;  BuUock  v.  Bah- 
eoek,  8  Wend.  ^1;  Booth  ▼.  Bonu,  W.  dh  O.  T, 
R.  Oo.  eupra. 

A  person  in  doing  that  which  he  has  the 
legal  right  to  do  incurs  do  liability  to  any  one 
except  for  negligence. 

Bellinger  ▼.  JYew  York  Central  Railroad,  23 
N.  Y.  42;  Reed  ▼.  6taU.  108  N.  Y.  407;  Blako 
V.  Ferris,  supra;  Smith  ▼.  Wagner,  15  N.  Y. 
Week.  Dig.  264;  Brooks  ▼.  Curtis,  supra/ 
Sehile  ▼.  Brokhahus,  80  N.  Y.  614. 

Jfr.  Hudson  Ansley*  for  respondent: 

It  was  the  appellant's  act  by  or  under  Rob- 
inson increasing  the  height  of  this  wall  which 
caused  the  damage.  They  had  contracted  for 
it  and  caused  it  to  be  built,  providing,  **when 
the  wall  reaches  tiie  height  of  the  Negus  build- 
ing, the  same  is  to  be  built  on  top  thereof  to 
the  height  required,"  and  the  action  was  prop- 
erly brought  against  the  defendants. 

Booth  Y.  RovM,  W.  db  0.  T.  R,  Co.  ii  N.  Y. 
8.  RO. 

A  party  wall  when  built  and  standing  be- 
comes the  Joint  property  of  the  owners,  and 
when  once  destroyed  the  easement  or  right  is 
gone,  and  there  is  no  easement  or  right  in  the 
wall  until  built,  and  all  lands  not  used  by  the 
party  wall  revert  to  the  owner. 

HearU  w.  Kruger,  9  L.  R  A.  185,  ISl  K.  Y. 
886. 
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Either  proprietor  of  a  party  wall  may  in- 
-crease  the  height  provided  such  increase  can 
be  made  without  detriment  to  the  strength  of 
the  wall,  or  to  the  property  of  the  adjacent 
owners.     "But  he  does  it  at  his  periL" 

Brook*  ▼.  Gurtu,  60  N.  Y.  639,  10  Am.  Rep. 
545;  Musgrave  ▼.  Sherwood,  23  Hun,  669;  Mc- 
Adam,  Land.  &  T.  8upp.  2d  ed.  166. 

Where  one  proprietor  of  a  party  wall  tears 
it  down,  he  is  a  trespasser,  and  liable  for  all 
damage. 

JScfiOe  ▼.  Brokhahits.  80  N.  T.  614. 

Gray*  /.,  delivered  the  opinion  of  the 
•court: 

The  direction  of  a  verdict  for  the  plaintiff 
proceeded  upon  the  theory  that  in  undertak- 
ing to  have  the  party  wall  carried  up,  in  order 
to  provide  for  a  third  story  of  their  building, 
the  defendants  assumed  an  unqualified  liabil- 
ity to  the  plaintiff  for  an  occurrence,  in  the 
•course  of  construction,  resulting  in  injury  to 
him.  There  la  no  charge  in  the  complaint, 
and  there  was  no  evidence  to  show,  that  the 
erection  of  this  wall  was  something  intrinsic- 
ally dangerous,  and  therefore  a  matter  which 
Imposed  upon  the  defendants  a  responsibility, 
in  case  of  resulting  damage  to  their  neighbor, 
from  which  they  could  not  escape  by  any  plea. 
The  gravamen  of  the  complaint  seems  to  be  in 
tiie  proposition  that,  because  the  defendants 
extended  the  party  wall  to  the  full  depth  of  the 
boundary  line,  and  carried  it  higher  up,  with- 
out the  plaintiff's  knowledge  or  consent,  they 
did  so  al  their  peril,  aod  became  absolutely 
liable,  or  insurers,  for  all  possible  injurious  re- 
sults. In  the  opinion  of  the  ffeneral  term  upon 
the  authority  of  Brooks  v.  Ourti$,  60  N.  Y. 
689,  10  Am.  Rep.  545;  and  of  SehiU  v.  Brok- 
hahtut,  80  N.  T.  619.  it  was  held  that  it  was 
unnecessary  for  the  claim  in  the  complaint  to 
he  pased  upon  negligence:  that,  while  the  de- 
fendants had  the  right  to  ase  the  wall  as  they 
did,  they  'insured  the  safety  of  the  operation.^' 
"The  party  making  the  change,**  it  is  said,  "is 
absolutely  responsible  for  any  damage  which 
it  occasions."  We  cannot  agree  with  the  court 
below  in  their  view  of  the  question,  or  that  it 
is  controlled  by  the  authorities  cited.  Sehile  v. 
Brokhahui  was  an  action  for  trespass  in  tear- 
ing down  a  portion  of  a  partition  wall;  and  it 
was  tried  upon  the  tbeory,  as  Chief  Judge 
<3hurch  stated,  "that  the  defendant,  in  dis- 
regard of  the  plaintiff's  rights,  commenced  to 
tear  down  the  old  wall,  cluminir  that  it  stood 
entirely  upon  his  own  land,  and  intending  to 
erect  a  new  wall  for  himself,  without  giving 
the  plaintiff's  property  any  benefit  from  it  as 
a  partv  wall;  and  that  this  was  a  trespass  which 
caused  the  injury  complained  of."  It  was 
upon  that  theory  that  the  jury  found  for  the 
plaintiff,  and  the  judgment  was  affirmed. 
Brooke  v.  CwrUe  was  an  action  to  compel  the 
defendants  to  remove  certain  alleged  encroach- 
ments, which  consisted  in  making  additions  to 
thepartv  wall.  The  plaintiff  was  held  not  to 
he  entitled  to  relief,  so  far  as  the  carrying  up 
ef  the  wall  was  concerned;  but  because,  as  the 
roof  of  the  new  building  was  constructed,  it 
eaused  water,  snow,  and  ice  to  fall  upon  the 
plaintiff's  building,  the  defendants  were  held 
to  have  been  properly  restrained  from  mtdn- 
taining  it  in  that  condition.     Judge  Rapallo 
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made  the  following  observation  :  "We  think 
that  the  right  ol  either  of  the  adjacent  owners 
to  increase  the  height  of  a  party  wall,  when  it 
can  be  done  without  injury  to  the  adjoining 
building,  and  the  wall  is  clearly  of  sufilcient 
strength  to  safely  bear  the  addition,  is  neces- 
sarily included  in  the  easement.  The  party 
making  the  addition  does  it  at  his  peril;  and, 
if  injury  results,  be  is  liable  for  all  damages. 
He  must  insure  the  safety  of  the  operation;  out 
when  safe  it  should  be  allowed.  The  wall  is 
devoted  to  the  purpose  of  being  used  for  the 
common  benefit  of  both  tenants.  The  argu- 
ment is  that  this  language  formulated  the  rule 
of  liability  for  this  case.  The  respondent  in 
his  brief,  says:  "Under  the  principle  there 
enunciated,  the  appellants  had  a  legal  right  to 
increase  the  height  of  the  wall.  But  this  was 
a  conditional,  and  not  an  absolute,  right.  The 
condition  is  that  he  insures  the  safety  of  the 
operation."  We  think  the  opinion  in  Brooke 
V.  Curtie  has  l>een  quite  misapprehended  in 
deducing  from  it  any  such  rule  of  absolute  lia- 
bility, and  that  the  language  quoted,  which  is 
relied  upon  as  furnishTng  the  rule,  should  re- 
ceive no  such  reading.  In  connection  with  the 
facts,  it  was  appropriate.  The  "safety"  there 
alluded  to.  which  the  building  party  insures, 
has  reference  to  the  strength  of  the  wall  to  sup- 
port the  addition,  or  to  the  manner  of  its  con- 
struction, as  furnishing  thereafter  a  possible 
source  of  danger  or  of  nuisance  to  the  adjoin- 
ing owner.  It  did  not  mean  safety  against  un- 
controllable accidents  or  the  results  of  some 
third  party^s  negligence.  This  is  clear  from 
the  reading  of  the  balance  of  the  opinion,  as 
well  asfroma  fair  consideration  of  the  question. 
A  party  wall  is  for  the  mutual  convenience 
and  benefit  of  adjoining  property  owners,  and 
the  only  restriction  upon  its  use  by  either  is 
that  that  use  shall  not  be  detrimental  to  the 
other.  In  this  case  the  wall  was  the  joint  prop- 
erty of  the  parties.  It  was  built  for  the  pur- 
poses  of  a  building  of  three  stories  in  height, 
and,  if  the  plaintiff  did  not  avail  himself  of  bis 
right  to  erect  a  building  of  such  a  size,  that 
fact  was  no  obstacle  to  the  defendants  building 
it  up,  as  it  had  been  intended  and  agreed  upon, 
in  Older  that  it  might  furnish  a  wall  for  their 
own  tbree-sto^  building.  They  were  within 
the  exercise  of  their  legal  right  In  what  they 
did.  and  it  is  impossible  to  see  that  they  as- 
sumed any  risk  in  building  a  wall  of  the 
height  originally  contemplated,  so  long  as  they 
contracted  for  one  of  »>uitable  strength,  and  so 
adapted  as  to  serve,  when  built,  the  purposes 
of  the  defendants'  new  building,  without  det- 
riment to  the  enjoyment  by  toe  plaintiff  of 
his  premises.  The  plaintiff's  agreement  bound 
him  to  construct  a  party  wall  ^undation  suifi-> 
cient  for  the  purposes  ox  a  three-story  building, 
and  he  may  not  complain  if  the  wall  is  carried 
up  to  subserve  such  a  purpose.  Had  the  de* 
fendants  exceeded  the  height  of  three  stories, 
it  can  then  be  seen  that  they  might  have  be- 
come insurers  of  the  safety  of  the  wall,  for 
they  would  have  been  without  the  protec- 
tion of  the  party-wall  agreement,  and  they 
would  have  been  undertaking  to  do  a 
thing  which  would  possibly,  if  not  probably, 
be  hazardous,  in  view  of  the  limitation  as  to 
strength  under  which  the  foundation  wall  was 
built, 
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The  pecaliarlty  of  ibis  case  is  tbat  there  is 
no  question  of  negligence  involved,  and  for 
his  recovery  the  phiniiff  insists  upon  the  ap- 
plication 01  the  principle  that,  where  one  of  two 
persons  has  sustained  damage,  the  one  that 
has  caused  it  or  contributed  to  it  must  make 
it  good;  or  that  where  an  act  is  done  for  the 
benefit  of  one  party,  which  damages  another, 
tbe  person  to  be  benefited  bj  the  act  insures 
the  safety  of  the  work,  and  becomes  answer- 
able as  an  iosurer.  These  principles  are  inap- 
plicable, and  the  difflculty  with  the  position 
18  that  there  is  no  restriction  upon  the  lawful 
use  by  a  party  of  his  property,  if  he  proceeds 
with  due  care  in  improving  it  The  defend- 
ants had  tbe  conceded  right  to  carry  up  this 
wall,  of  which  tbey  were  joint  owners,  for  the 
use  of  their  building,  and  they  provided  for 
its  erection  in  a  lawful,  proper,  and  usual  way. 
If  there  was  negligence  in  the  construction  of 
the  wall,  and  its  fall  could  be  attributed  in  any 
wise  to  some  negligent  act  of  commission  or 
of  omission  in  tbe  process  of  construction,  it  is 
very  clear  that  the  party  liable  for  the  result- 
ing damage  would  be  the  contractor.  By  the 
contract  ^tween  him  and  these  defendants,  he 
undertook  to  construct  the  wall.  It  was  not  a 
matter  which  the  defendants  were  competent 
to  engage  in,  and  in  contracting  with  Robin- 
son they  placed  themselves  in  a  position  which 
exonerated  them  from  any  responsibilitv  for  a 
negligent  performance  of  the  work.  The  per- 
formance of  the  work  contracted  for  was 
neither  daneerous  nor  extraordinary  in  itself, 
and  hence  the  rule  would  apply  that,  for  an 
injury  resulting  to  another  by  reason  of  a  neg- 
ligent performance,  the  remdy  would  be  sole- 
ly against  the  contractor.  The  owners  were 
innocent  of  any  act  contributing  to  the  injury. 
We  have  lately  discussed  this  doctrine  in  Engel 
V.  Eureka  Clvh,  187  N.  Y.  100,  but  as  it  has 
been  already  observed,  no  negligence  is  charged 
and  the  case  was  left  to  stand  ui)on  the  sole  prop- 
osition that,  however  innocent  the  defendants 
of  causing  Uie  occurrence,  and  however  lawful 
their  undertaking  to  build  up  the  partv  wall, 
they  must  nevertheless  be  responsible  for  what 
happened.  This  cannot  be,  and  is  not  correct 
doctrine.  If  the  fall  of  the  wall  was  through 
some  negligence  in  its  construction,  or  in  secur- 
ing it,  the  liability  was  the  contractor's,  and 
not  the  proper^  owners'.  If  there  was  no 
such  negligence,  and  the  fall  was  occasioned 
through  some  accident, — as,  for  instance,  by 
the  extraordinary  force  of  the  storm,  which  is 
mentioned, — the  defendants  were  not  respon- 
sible. If,  in  the  lawful  use  of  one's  property, 
inlurv  is  occasioned  to  an  adjacent  owner, 
which  the  exercise  of  due  care  could  not  have 
prevented,  there  is  no  remedy.  An  illustration 
of  this  rule  is  presented  by  cases  of  the  ex- 
cavation of  land  which  deprives  adjoinine 
premises  of  lateral  support,  Ijuala  v.  Em- 
Irook^  4  Paige,  170,  8  L.  ed.  801,  or,  more  re- 
cently, by  the  case  of  Booth  v.  Borne,  W,  dt 
0.  iC  R.  Co.  140  N.  Y.  867,  24  L.  R.  A.  105, 
where  the  damage  was  caused  by  blasting. 
Here  there  was  damage,  admittedly;  but  there 
was  no  wrong.  As  the  complaint  was  framed, 
and  as  the  case  was  tried,  the  fallof  tbe  wall 
was  not  laid  to  the  fault  of  the  defendants  or 
of  their  contractor,  and  upon  such  a  case 
plaintiff  should  have  beeai  nonsuited. 
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It  is  our  Judgment  that  this  Judgmente  beUm 
thould  be  reverted,  and  that  a  Judgment  ahomld 
be  entered  in  favor  of  the  defendants,  dismia- 
sing  the  complaint  with  costs  in  all  the  ooorta 
to  the  appellants. 

All  concur,  except  Andrews*  G9L  J,,  not 
sitting. 


Locadie  A.  V.  0A8SAQNB 
e. 

James  M.  MARVIN  et  ah.  Trustees  of  ths 
United  Slates  Hotel  at  Saratoga  SpriDga. 

048  N.  T.  »&) 

1.  Certificates  repreaentiii^  a  pi^o  rat* 
interest  in  trust  propertyt  whether  tli» 
trust  is  a  teohnioal  statutory  one  or  not,  on  'wfaidi 
there  Is  a  blank  form  for  transfer  and  a  |»ovlBioi> 
for  issuing  a  new  oertlfloate  to  an  asBlirnee.  are 
not,  on  a  bona  fide  sale  thereof,  subject  to  any 
lien  for  expenses  of  litiflratloa,  beyond  taxable 
costs.  Incurred  by  the  trustees  in  suoceMfaUy  de- 
fending a  BUtt  by  the  owner  who  has  pakl  xi» 
Judffment  for  coets  before  making  the  transfer. 

8.  Proeeedin^  upon  sosae  erroneons 
lesral  theory  applied  to  the  facts  will  not, 
under  Ck>de  Civ.  Proc,  I  1907,  defeat  piaintiira 
right  to  Bucb  relief  as  the  facts  may  warrant,  if  it 
Is  consistent  with  the  complaint  and  embmoed 
within  tbe  issue. 

(October  9, 189U 

CROSS-APPEALS  from  s  Judgment  of  tbe 
Gkneral  Term  of  tbe  Supreme  Court, 
Third  Department,  affirming  a  judgment  of  a 
special  term  for  Saratoga  County  dismissing 
tbe  complaint  in  an  action  brought  to  compel 
tbe  transfer  of  certain  trust  certificates;  tbe 
plaintiff  appealing  from  so  much  of  the  Judg- 
ment as  dismissed  the  complaint,  and  the  de- 
fendants appealing  from  so  much  of  the  judg- 
ment as  failed  to  establish  the  right  of  tbe 
defendants  to  recover  certain  disbursemeois 
made  by  them  in  defending  suits  regarding 
such  cerUflcates.    Reverud. 

The  facts  are  stated  in  the  opinion. 

Meeert,  Matthew  Hale  and  IMLgmr  T. 
Brackettt  for  plaintiff: 

Tbe  plaintiff  wrote  to  the  defendant  Marriii 
a  letter.  He  was  then  called  upon  to  apeak 
and  did  speak,  recognizing  in  the  broadeat 
manner  plaintiffs  right  to  a  new  oertiflcate» 
and  the  plaintiff,  in  reliance  on  the  promisep 
paid  her  money. 

An  estoppel  may  arise,  although  there  was 
no  designed  fraud  on  the  part  of  the  petaon 
sought  to  be  estopped. 

Thompeon  t.  Simpeon^  128  N.  Y.  870. 

The  whole  scheme  by  which  a  trust  was  a^ 
tempted  to  be  formed  by  tbe  subscribers  to  the 

NOTB.— The  facts  of  the  above  case  are  8u<di  thai 
others  of  the  same  class  are  not  likely  to  be  of 
frequent  occurrence,  but  in  so  far  as  the  attempt 
was  made  to  hoid  stock  liable  for  the  expenses  of 
an  unsuccessful  suit  by  its  owner  the  case  is  likely 
to  be  a  valuable  authority. 
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•o-csned  RilMKriptloii  ftneemeDt,  Is  Toid  tnd 
ibe  several  ceitiflcate  holders  take  UUe  to  the 
property  as  tensDts  in  oommoD. 

If  it  be  a  trust  to  sell,  the  duty  to  sell  should, 
is  order  to  be  Talid,  be  made  Imperative.  If 
left  discrettoDaiy,  as  it  is  here,  it  is  not  a  valid 
trust  under  our  statute. 

The  power  to  rent  was  merely  peodiug  the 
sale,  and  as  an  incident  thereto  and  not  as  a 
principal  object  of  the  trust,  and  hence  it  was 
void  as  a  trust 

Cooke  V.  Piati,  98  N.  T.  85;  Burmant  r. 
BobeHaon,  8  Hun,  484,  84  N.  T.  883. 

The  statute  does  not  authorize  a  trust  to  be 
created  for  the  mere  purpose  of  the  sale  or  the 
partition  of  real  estate. 

Cooke  ▼•  Piatt^  eupra:  Heerman$  v.  Rdbert' 
9on,  84  N.  T.  840,  8  Hun,  484;  Heermane  v. 
BuH.  78  N.  T.  259;  Be  BaU,  34  Hun,  168. 

On  the  purchase  the  bondholders  thereby 
became  owners  and  tenants  in  common  of  the 

groperty  so  purchased,  and  were,  in  respect  to 
,,  no  longer  creditors  of  anybody. 

Selden  v.  Vetmilj/a,  8  N.  Y.  625;  Purdf  ▼. 
WHght,  36  N.  Y.  Week.  Dig.  888. 

The  trust  attempted  to  be  created  by  the 
deed  to  the  trustees  having  failed  because  not 
authorized  by  the  statute,  the  deed  to  them  be- 
came thereby  valid  as  a  power  in  trust  and  the 
title  to  the  pro^rty  thereupon  vested  directly 
in  the  beneficiaries  as  the  owners  thereof  under 
the  statute. 

1  Rev.  Stat  at  L.  p.  678m,  Sg  68.  59;  Felhin 
V.  Heermane,  4  Lans.  280;  Cooke  v.  PlaU^  98 
N  Y.  85;  Heermane  v.  BeiberUon,  64  N.  Y. 
883,  8  Hun,  464;  Beermane  v.  Burt,  78  N.  Y. 
269;  HdUy  v.  HivHih,  186  N.  Y.  590. 

They,  so  far  as  related  to  their  own  shares 
in  the  said  property,  took  an  absolute  title 
thereto,  as  they  could  not  be  their  own  trustees 
in  such  a  case. 

Qan)ey  t.  MeDeHU,  72  N.  Y.  556;  Heua  v. 
Barher,  69  N.  Y.  1. 

The  attempted  express  trust  being  void,  there 
is  no  ground  for  saying  that  the  defendants 
held  title  under  ''a  trust  arising  or  resulting  by 
implication  of  law." 

McArihur  v.  Gordon,  12  L.  R.  A.  667.  136 
N,  Y.  597;  Hukhine  t.  Van  Veehten,  140  N. 
Y.  115. 

If  the  claim  for  those  extra  costs  and  ex- 

Snses  would  ever  constitute  a  claim  against 
re.  Roche,  still  such  claim  had  not  matured 
when  this  action  was  thought  as  Mrs.  Roche 
had  appealed  to  the  general  term  from  the 
Judgment  against  her,  and  that  appeal  was  still 
pending  and  undetermined  when  this  action 
was  tried.  Hence,  the  defendants  then  had  no 
lien  or  claim  against  Mrs.  Roche  herself,  for 
said  costs  or  expenses,  and,  of  course,  could 
have  had  none  against  thfl  plaintiff  as  Mrs. 
Roche's  assi^ee  therefor. 

De  Figantere  v.  Young,  2  Robt.  670;  Code 
Civ.  Proc.  8  602,  subdiv.  1;  Canadayw.  Stiger, 
65  N.  Y.  452;  Mym  v.  Davie,  22  K.  Y.  489; 
CoTietoek  v.  Buchanan,  tSl  BarU  127;  Oum- 
minge  v.  Morrie,  25  N.  Y.  625. 

Mr,  Charles  8.  Leflter»  for  defendants: 

No  express  trust  such  as  can  be  enforced 
specifically  in  equity  was  created,  because  no 
person  having  authority  to  dispose  of  the  es- 
tate attempted  to  create  such  a  trust. 

Selden  ▼.  Vermilya^  8  N.  Y.  536;  Dempeey 
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T.  Tylee,  8  Duer,  97;  1  Rev.  Stat  782  m,  p^ 
ft  74. 

The  plaintiff  having  made  the  existence  of 
an  express  valid  trust  the  foundation  of  her 
claim  for  relief,  and  having  demanded  ludg- 
ment  for  a  specific  performance  of  the  alleged 
trust,  cannot  have  judgment  for  a  different 
cause  of  action,  and  the  plain  till  cannot  be 
permitted  to  deny  the  title  of  the  trustees. 

Hudeon  v.  Butan,  88  N.  Y.  583;  Paige  v. 
WiUet,  88  N.  Y.  88;  TeU  v.  Beyer,  88  N.  Y. 
161;  HdU  V.  United  Statee  Befleetar  Co,  80  Hun, 
875;  Qetty  v.  Hamlin,  46  Hun,  1;  Oroebie  v. 
Leary,  6  Bosw.  813;  Piatt  t.  Stout,  14  Abb. 
Pr.  178;  Bruee  ▼.  Kelly,  7  Jones  &  8.  27.  See 
noUioNew  TorkY,  Fay,2»  Abb.  N.  C.  897; 
Arnold  w.  Angell,  63  N.  Y.  608:  Wiiliams  v. 
Meehaniee  d  T.  P.  Ine,  Co.  54  N.  Y.  577;  Jo^ 
lyn  V.  Joilyn,  9  Hun,  888;  Burst  v.  Barper^ 
14  Hun,  380;  Van  OoU  v.  Prentice,  104  JL 
Y.  45. 

The  defendants  by  the  purchase  at'the  for^ 
closure  sale  and  the  conveyance  by  the  referee 
acquired  an  absolute  title  to  the  premises. 

If  there  is  any  doubt  about  the  proper  con- 
struction of  the  conveyance,  the  acts  of  the 
parties  under  it  may  be  considered,  and  if  they 
all  agree  upon  the  construction  sach  construc- 
tion will  control. 

NicoU  V.  Sands,  181  N.  Y.  24;  Stokes  v. 
Beeknagd,  6  Jones  &  8.  868;  Woolsey  v.  Funke, 
131  N.  Y.  93;  Beading  v.  Gray,  fi  Jones  ^ 
8.  79. 

The  acceptance  of  the  certificate  operated  as 
an  estoppel  upon  the  grantee,  and  the  plaintiff^ 
who  claims  under  it  cannot  deny  the  truth  of 
the  recital  that  the  legal  title  is  in  defendants. 

Atlantic  Bock  Co.  v.  LeatiU,  54  N.  Y.  85,  18 
Am.  Rep.  556;  Torrey  v.  Bank  of  Orleans,  9 
PiUge,  649,  4  L.  ed.  858. 

Tne  words  "trustees  under  a  certain  sub* 
scription  agreement  dated  April  15,  1875,  ex- 
excuted  by  certain  persons  interested  in  the 
United  States  Hotel  bonds,"  added  to  the 
names  of  the  grantees  were  simply  words  of 
description. 

Towar  v.  Bale.A.^  Barb.  861,  approved  in 
King  v.  Townshend,  141  N.  Y.  864;  Peck  ▼. 
Mauams,  10  N.  Y.  509;  Moss  v.  Livingston,  4 
N.  Y.  308;  Buffalo  Catholic  Inst.  v.  Bitter,  87 
N.  Y.  350. 

Section  51  of  the  Statute  of  Uses  and 
Trusts,  which  provides  that  "where  a  grant 
for  a  valuable  consideration  is  made  to  one  per- 
son and  the  consideration  therefor  shall  be  paid 
by  another,  no  use  or  trust  shall  result  in  favor 
of  the  person  by  whom  such  payment  shall  be 
made;  but  the  title  shall  vest  in  the  persoa 
named  as  the  alienee,"— makes  the  title  in  the 
defendants  absolute. 

Qarfidd  v.  Batmaker,  16  N.  Y.  475;  Stvr^ 
tefoant  v.  Sturtevant,  30  N.  Y.  89,  75  Am.  Dec 
871;  McCartney  v.  Bostwick,  82  N.  Y.  68;  Ekh 
erett  v.  JShoerett,  48  N.  Y.  318;  Burst  v.  Har» 
per,  14  Hun,  380;  Bobertson  v.  Sayre,  58  Hun,. 
490. 

Sections  58  and  69  apply  only  to  the  case  of 
an  owner  who  by  deed  or  will  endeavors  to 
create  an  unlawful  trust,  and  are  a  declaration 
of  the  common-law  rule,  that  property  devised 
to  executors  upon  a  void  trust  does  not  pass  by 
the  devise,  but  being  undisposed  of,  descendt 
to  the  heir-at-law. 
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Digby  ▼.  Legard,  8  P.  Wms.  28,  note  1;  Ptlk- 
ington  v.  Bovghey,  12  Sim.  98;  Jones  v.  MitcheU, 
1  Sim.  &  Stu.  290;  Carriek  t.  Erringian,  2  P. 
Wms.  861. 

Assumine  that  Marvin  and  Hall  held  the 
absolute  title  to  the  premises,  it  was  compe- 
tent for  them  to  recognize  any  equitable  rights 
■of  plaintiff  and  secure  them  by  a  lawful  declar 
ration  of  trust. 

Foote  ▼.  Bryant,  47  N.  Y.  544. 

But  where  the  owner  of  land  attempts  to 
•create  an  illegal  trust  and  the  claim  is  that  this 
trust  is  illegal  in  that  the  term  is  not  made  to 
•depend  upon  the  duration  of  the  life  of 
the  beneficiary  (Biee  v.  Barrett,  102  N.  Y. 
161;  Beekman  ▼.  Bonaor,  23  N.  Y.  816,  80 
Am.  Dec.  269),  then  sections  58  and  59 
of  the  Statute  of  Uses  and  Trusts  apply 
and  the  trust  not  being  one  of  the  ex- 
press trusts  enumerated  in  the  statute  fails  and 
no  title  or  interest  passes  to  the  person  in 
whose  favor  the  trust  is  attempted  to  be  cre- 
sted. 

Underwood  v.  Curtii,  127  N.  Y.  588. 

The  defendant  Marvin  is  not  estopped  by 
bis  letter  of  November  26,  1888,  from  refusing 
to  issue  a  new  certificate  to  the  plaintiff. 

Bush  ▼.  Lathrop,  22  N.  Y.  535;  Union  Col- 
lege Tru»tee$  v.  Wheeler,  61  N.  Y.  88;  IngaOe 
▼.  Morgan,  10  N.  Y.  178. 

Assuming,  then,  that  out  of  the  facts  of  this 
case  equity  will  apply  a  trust  in  favor  of  the 
plaintiff  to  the  extent  of  the  amount  stated  in 
the  certificate  and  that  the  defendants  hold  the 
legal  title  in  trust  for  her  and  others,  includ- 
ing themselves,  then  the  usual  rights  and  liar 
bilities  arise  out  of  this  relation. 

Loeke  ▼•  Farmen  Loan  <fi  T.  Co,  140  N.  Y. 
Y.  186;  Hvtehins  t.  Van  Veehten,  140  N.  Y. 
115;  MeArtfivr  t.  Gordon,  12  L.  R.  A.  667, 
126  N.  Y.  597. 

The  interest  of  the  plaintiff  is  not  a  joint 
interest  with  others  but  a  several  interest. 

The  defendants  are  entitled  to  be  reimbursed 
the  expenditures  they  have  made  and  incurred 
out  of  that  specific  interest,  and  not  out  of  their 
own  pockets  or  the  interests  of  other  persons. 

Toung  v.  Brush,  28  N.  Y.  673;  Downing  v. 
Marshall,  37  N.  Y.  880;  Davis  v.  Stover,  58  N. 
Y.  478;  Woodruff  v.  New  York,  L.  FL  <fc  W. 
A  Co.  129  N.  Y.  37. 

O'Brieiit  J.t  delivered  the  opinion  of  the 
court: 

In  the  year  1875,  a  mortgage  of  half  a  mil- 
lion dollars  upon  the  United  States  Hotel  at 
Saratoga,  given  to  secure  negotiable  bonds  to 
that  amount  then  held  by  various  parties,  was 
in  process  of  foreclosure.  Judgment  was  en- 
tered in  the  action,  and  the  property  was  ad- 
vertised for  sale  by  a  referee  for  the  Ist  day 
of  May,  1875.  On  the  15th  day  of  April, 
preceding  the  day  appointed  for  the  sale,  cer- 
tain holders  of  the  bonds,  in  order  to  prevent 
a  sacrifice  of  the  property,  and  for  the  pur- 
pose of  protecting  each  other,  entered  into  an 
agreement  in  writing  with  the  defendants, 
who  also  held  bonds,  whereby  the  bond- 
holders signing  the  instrument  constituted 
the  defendants  trustees  for  the  protection  of 
their  interest  in  the  propertv.  The  defend- 
ants were  thereby  authorizea  as  such  trustees 
to  purchase  the  property  under  the  decree,  and 
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to  hold  the  legal  title  thereto  as  absolute 
owners,  and  to  sell  and  convey  and  incumber 
the  same  by  mortgage,  lease,  or  otherwise. 
In  case  the  property  was  purchased  by  the 
trustees,  the  bondholders  subscribing  the  in- 
strument promised  and  agreed  with  the  tras- 
tees  and  each  other  that  they  would  accept 
and  receive  the  property  so  purchased,  sub- 
ject to  certain  chattel  mortgages  on  the  per- 
sonalty, in  payment  and  satisiaction  of  ^eir 
shares  of  the  purchase  price,  and  Uiey  released 
the  trustees  and  the  referee  from  all  other  and 
further  payment.  The  subscribers  also  agreed 
to  advance  to  the  trustees  sufficient  funds  to 
pay  off  and  discharge  certain  liens  upon  the 
property,  not  extinguished  by  the  judgment, 
and  the  interest  in  the  proceeds  of  the  sale  of 
such  bondholders  as  refused  to  become  parties 
to  the  agreement  The  trustees  themselves 
were  holders  of  bonds,  and  they  were  per- 
mitted by  the  agreement,  which  was  not  to 
take  effect  till  holders  of  bonds  to  the  amonnt 
of  $400,000  had  executed  it,  to  have  all  the 
rights  in  the  property,  in  proportion  to  their 
interests,  as  the  others.  In  pursuance  of  the 
agreement,  the  defendants  purchased  the 
property  at  the  referee's  sale,  and  took  a  con- 
veyance of  the  same.  Afterwards,  and  on  the 
10th  of  May,  1875,  the  persons  who  had  ex- 
ecuted the  above- described  iitetrumcnt,  in- 
cluding the  trustees,  signed  another  paper, 
ratifying  and  confirming  the  trust  expressed 
in  the  former  writing,  expressly  admittios 
the  validity  of  the  trust,  and  waiving  all 
matters  and  things  that  could  impeach  or  in- 
validate the  same.  By  Tirtue  of  these  in- 
struments, the  defendants  entered  upon  the 
care  and  management  of  said  property,  and 
have  ever  since  continued  to  act  in  that  ca- 
pacity. The  trustees,  under  an  arrangement 
with  the  persons  interested  in  the  property 
held  by  them,  adopted  the  practice  of  issuing 
to  each  of  them  a  certificate,  transferable  in 
form,  which,  upon  its  face  expressed  the  in- 
terest which  the  person  to  whom  it  was  de- 
livered had  in  the  property.  In  Noyember, 
1875,  the  defendants  issued  to  one  Eugenia 
Roche  a  certificate,  No.  55  of  the  aeries,  in 
which  it  was  stated  that  she  was  entitled  to 
a  beneficial  interest  in  the  United  States 
Hotel  property  at  Saratoga,  the  legal  title  of 
which  was  held  by  them,  amounting  to  $997, 
upon  the  basis  that  the  interest  of  all  the 
beneficiaries  amounted  to  $454, 505,  subject  to 
a  mortgage  lien  of  $260,000,  and  that  she  was 
entitled  to  share  pro  rata,  with  the  other 
beneficiaries  in  the  net  rents  and  profits,  and 
entitled  to  her  proportionate  share  of  the  pro- 
ceeds in  case  of  a  sale.  There  was  a  printed 
form  on  the  back  of  this  certificate  for  the 
purpose  of  enabling  the  holder  to  transfer  the 
same  in  the  manner  in  common  use  with  re- 
spect to  certificates  of  stock,  and  a  note  ap- 
pended to  the  effect  that  a  purchaser  might 
receive  a  new  certificate  upon  the  return  of 
this  to  the  trustees,  properly  assigned.  Mrs. 
Roche  was  one  of  tiie  subscribers  to  the  agree- 
ment under  which  the  defendants  entered  into 
the  control  and  management  of  the  property, 
and  similar  certificates  were  issued  by  the 
defendants  to  the  other  parties  to  these 
agreements  for  the  purpose  of  showing  their 
respective  interests  in  the  property.    On  No- 
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▼ember  24,  1888,  Eugenia  Roche  assigned  in 
duo  form  this  certificate  to  the  plaintiff,  using 
for  that  purpose  the  printed  blank  above  de- 
scribed, and  the  plaintiff  thereupon  requested 
the  defendants  to  transfer  the  same  upon  their 
books,  and  to  issue  to  the  plaintiff  a  new 
certificate  upon  its  surrender,  and  the  defend- 
ants, after  some  correspondence,  refused  to 
complj  with  this  reauest.  The  plaintiff 
agreed  to  pay  a  valuable  and  full  considera- 
tion for  ihe  certificate  and  more  than  the  face 
value  stated  thereon,  believing  that  the  de- 
fendants would  transfer  the  same  on  the  books 
and  issue  a  new  certificate  therefor.  Some 
time  in  the  year  18^,  Eugenia  Roche  com- 
menced an  action  against  the  trustees  defend- 
ants to  recover  a  dividend  of  $79.76,  payable 
on  the  certificate  held  by  her,  as  her  share  of 
the  rents  and  profits  of  the  property   for  the 

Srevious  year.  On  a  trial  it  was  found  that 
efendants  had  paid  the  dividend  to  her 
a^ent,  and  Judgment  was  entered  on  the  ac- 
tion for  the  defendants,  with  costs,  which 
were  taxed  and  adjusted  at  $69. 72,  January 
17,  1884.  These  costs  were  paid  bT  the  un- 
successful plaintiff  in  the  action.  An  appeal 
was  taken  from  this  Judgment  to  the  general 
term,  and  it  was  there  affirmed,  with  $81. 63 
coeta.  May  27,  1885.  It  has  been  found  by 
the  trial  court  that  the  defendants  Incurred 
expenses  in  defending  this  action,  over  and 
above  the  costs  taxed  in  their  favor,  in  the 
sum  of  $254. 48,  and  for  defending  the  app«d, 
over  and  above  costs,  in  the  sum  of  $209.60; 
and  they  insist  that  the  certificate  or  interest 
held  bv  the  plaintiff  and  involved  in  the 
litigation  is  chargeable  with  such  expense. 
The  purpose  of  this  action  was  to  compel  tho 
defendants  to  transfer  the  interest  represented 
by  certificate  No.  65,  standing  on  defendants' 
books  in  the  name  of  Eugenia  Roche,  to  the 
plaintiff,  who  sacceeded'to  her  title  by  the 
transfer  of  the  certificate  on  November  24, 
1883,  and  to  issue  a  new  certificate  in  the  name 
of  the  plaintiff. 

The  defense,  as  I  understand  it,  rests  upon 
two  propositions:  (1)  That  the  trust  at- 
tempted to  be  created  by  the  instruments  re- 
ferred to  is  inoperative  and  invalid ;  (2)  that 
the  expenses  of  the  litigation  between  the 
original  owners  of  the  certificate  and  Uie  de- 
fendants, over  and  above  the  cost  paid,  to- 
gether with  the  costs  of  the  appeal  which  are 
unpaid,  are  in  equity  a  lien  or  charge  upon 
the  interest  represented  by  the  certificate 
which  the  defendants  are  entitled  to  have 
paid  before  transferring  the  interest  on  the 
books  or  issuing  a  new  certificate.  There  is 
no  finding  that  the  transfer  to  the  plaintiff  of 
November  24, 1888,  was  in  fraud  of  any  claim 
which  the  defendants  then  had  against  the 
original  holders  of  the  certificate,  or  which 
was  in  process  of  ripening  into  a  Judgment ; 
and  we  must  therefore  assume  that  on  that  day 
the  plaintiff,  by  the  execution  of  the  assign- 
ment of  the  oertiflcate,  and  by  the  acknowl- 
edgment and  delivery  to  her  of  the  same,  be* 
eame  vested  with  the  title  to  that  share  of  the 
property  represented  thereby.  The  oertiflcate 
was  the  evidence  of  the  interest  which  the 
holder  had  in  the  property,  and  its  transfer 
and  delivery  by  the  holder  to  the  plaintiff  in 
the  manner  prescribed  by  the  trustees  trane- 


ferred  the  interest  in  the  property.  For  the 
puroose  of  collecting  the  dividends,  and  to 
facilitate  the  sale  of  the  several  interests  in 
the  market,  a  transfer  upon  the  books  and  a 
new  certificate  might  be  necessary.  In  the 
absence  of  some  sufficient  reason  or  excuse, 
it  was  the  duty  of  the  defendants  to  sanction 
the  transfer  by  recording  the  same  on  the 
books  and  issuing  a  new  certificate  to  the 
party  to  whom  the  interest  had  been  trans- 
ferred. This  was  a  duty  and  obligation  which 
the  defendants  owed  to  the  bondholders  or 
persons  who  became  severally  the  beneficial 
owners  of  the  property  which  the  defendants 
had  in  their  charge.  It  was  necessarily  in- 
volved in  the  relations  between  the  trustees 
and  owners  created  by  the  written  instru- 
meots  and  the  course  of  business  adopted  and 
acted  upon  by  all.  The  plaintiff  agreed  to 
purchase  the  certificate  from  the  original 
owner  on  condition  that  she  could  procure  a 
neV  one  in  her  own  name.  The  correspond* 
enoe  with  the  defendants  was  such  as  to  in- 
duce her  to  believe  that  there  would  be  no 
difficult V  on  that  point,  and  then  she  paid  for 
the  certificate  a  sum  considerably  larger  than 
its  face  value.  Subsequentlv  the  trustees  con- 
cluded to  refuse  to  make  the  transfer  unless 
the  expenses  of  the  litigation  were  paid.  We 
do  not  think  that  the  ctemand  of  the  plaintiff 
can  be  successfully  defended  upon  this 
ground.  When  Mrs.  Roche  paid  the  judg- 
ment for  costs  awarded  against  her,  she  die* 
charged  all  legal  obligations  which  the  de- 
fendants had  against  her,  or  which  they  could 
enforce  in  any  way  against  her  property.  In 
the  absence  of  fraud,  she  had  the  right  to 
transfer  her  interest  to  the  plaintiff  on  the 
24th  of  November.  After  that  date  the  de- 
fendants' duty  to  make  the  transfer  and  issue 
the  new  certificate  was  to  the  plaintiff.  Con- 
cededly,  they  had  no  claim  of  any  kind 
affainsther,  and,  whatever  their  claim  a^inst 
Mrs.  Roche  might  be  in  law  or  equity,  it  did 
not  attach  to  or  pass  with  the  certificate. 
While  it  may  not  be  necessary  now  to  decide 
the  question,  it  seems  to  me  that  the  expensea 
of  the  litigation  beyond  the  costs  which  the 
defeated  party  was  adjudged  to  pay  were 
chargeable  to  the  fund  or  property  in  the  de- 
fendants' hands,  and  not  to  Uie  share  of  the 
person  who  instituted  the  unsuccessful  suit, 
if  a  stockholder  brings  an  action  against  the 
corporation  and  fails,  the  payment  by  him  of 
the  Judgment  for  costs  puts  him  in  the  same 
relations  to  it  that  he  had  occupied  before. 
The  directors  could  not  resist  his  application 
to  transfer  his  stock  by  setting  up  a  claim 
that  the  corporation,  by  reason  of  the  suit^ 
was  obliged  to  pay  out  large  sums  for  counsel 
fees  and  expenses  in  the  litigation  which 
were  not  covered  by  the  taxable  costs. 

Nor  do  we  think  that  it  is  necessary  in  this 
case  to  determine  the  nature  or  character  of 
the  trust.  It  may  or  may  not  be  a  technical 
statutory  trust,  but  that  question  does  not 
concern  the  defendants  in  the  discharge  of  the 
obligations  and  duties  which  they  owe  to  the 
certificate  holders.  It  is  not  material  to  in* 
quire  where  the  legal  title  to  the  property  is» 
whether  in  the  trustees  or  the  bondholders. 
The  defendants  are  in  possession  of  the  prop- 
erty, and  In  receipt  of  the  rants  and  profiu^ 
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coDcededly  for  the  benefit  of  the  parties  hold- 
ing the  certificates.  They  occupy  towards 
them  fiduciary  relations.  One  of  the  obliga- 
tions which  they  haye  yoluntarily  assumed 
is  that  they  will  do  certain  things  to  facili- 
tate the  transfer  from  one  to  another  of  the 
certificates  which  they  issued  in  order  to  show 
what  interest  the  holders  had  respectively  in 
the  property,  and  in  order  to  enable  them- 
•elyes  to  properly  perform  the  duty  of  man- 
agement and  care,  which  includes  the  dis- 
tribution and  payment  to  the  parties  in 
interest  of  the  rents  and  profits  in  the  form  of 
dividends.  This  duty  and  obligation  the  de- 
fendants do  not  deny.  They  admit  in  the 
broadest  terms  that  they  hold  the  property 
and  are  administering  it  for  the  benefit  of 
such  bondholders  as  signed  the  agreement, 
and  to  whom  the  original  certificates  were 
issued,  or  their  assignees.  This  was  the  view 
taken  of  the  case  by  the  court  below.  .  Bo 
that,  whatever  view  may  be  taken  in  regard 
to  the  precise  legal  relations  that  the  defend- 
ants bear  to  the  purchased  property  now  held 
by  them,  it  cannot  be  denied  that  by  their 
written  agreement,  and  the  practical  con- 
struction given  to  it  by  their  own  acta,  and 
the  course  of  business  adopted  by  them  in  the 
performance  of  the  duties  which  they  as- 
sumed, they  were  under  an  equitable  duty  and 
obligation  to  furnish  to  the  beneficiaries  the 
certificate  containing  the  evidence  of  their 
right.  The  trustees  in  the  care  and  manage- 
ment of  the  property  had  for  many  years  reg- 
ularly paid  to  the  original  holders  of  the 
bonds,  or  their  assignees,  dividends  from  the 
net  rents  and  profits,  and  thus  their  several 
interests  had  become  the  subject  of  purchase 
and  sale  in  the  market,  and  the  duties  of  the 
defendants,  from  the  course  of  business  that 
had  been  established  under  the  written  in- 
struments, could  not  well  be  performed,  in 
the  sense  that  they  were  understood  by  all 
parties,  without  instituting  methods  for  the 
transfer  of  these  interests  on  the  defendants* 
books  and  to  such  parties  as  became  the 
owners  of  the  shares  from  time  to  time.  This 
manner  of  transacting  the  business,  if  not 
fairly  to  be  implied  from  the  agreement,  was 
adopted  immediately  after  the  defendants  en- 
tered into  the  possession  and  manugement  of 
the  property,  and  adhered  to  for  many  years ; 
so  that  now  it  can  fairly  be  said  to  be  a  duty 
imposed  upon  the  defendants  under  the 
written  instruments.  In  short,  the  relations, 
duties,  and  obligations  existing  between  the 
trustees  and  beneficiaries  at  the  time  of  the 
commencement  of  this  action  were  analogous 
to  those  that  exist  between  the  stockholders 
of  a  corporation  and  its  directors  and  officers. 
The  learned  trial  judge,  in  his  disposition  of 
the  case, felt  constrained  to  follow  the  general 
term  on  a  former  appeal  (Ca^mgne  v.  Xfarrin, 
1  N.  Y.  Supp.  590)  ;  but  at  the  same  tinw  he 
recognized  the  fact  that  the  plaintiff  in  No- 
yember,  1888,  became  the  owner  in  good 
faith,  and  fora  valuable  consideration,  of  the 
share  of  Mrs.  Roche,  and  that  she  purchased 
it  in  reliance,  not  only  upon  the  established 
course  of  business  adopted  by  the  defendants 
themselves,  but  also  upon  what  was  under- 
stood as  a  promise  on  the  part  of  one  of  the 
trustees  to  make  the  transfer  in  the  manner 
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required.  Finally,  the  learned  counsel  for 
the  defendants  insists  that  the  complaint  in 
this  action  is  so  framed  as  to  give  the  action 
the  form  of  one  against  trustees  of  an  express 
trust  to  enforce  the  specific  performance  of  a 
duty  enjoined  upon  them  as  such,  and,  the 
trust  being  yoid  under  the  sUvtute,  the  actioh 
must  fail.  This  result,  we  think,  does  noi 
follow  from  the  premises  assumed.  Whether 
the  legal  title  is  now  in  the  trustees  or  the 
holders  of  the  certificates,  the  defendants  owe 
certain  duties  of  a  flducinry  nature  to  them, 
which  a  court  of  equity  may  properly  en 
force.  It  may  be  true  ilmt  tlie  plaintiff 
brought  this  action  upon  tiie  theory  that  the 
trubt  was  valid ;  but  all  the  facts  nfe  alle^nl 
and  found  ;  and,  if  they  entitle  the  plaintiff  v* 
any  relief,  the  fact  that  she  procicil('<I  upon 
some  erroneous  legal  theory  applietl  to  xht 
facts  will  not  defeat  her  right  to  such  relief 
as  the  facta  may  warrant,  if  it  is  consistent 
with  the  complaint  and  embraced  within  the 
issue.  Code,  ^  1207.  The  defendants  do  not 
deny  or  repudiate  any  of  their  obligations  as 
expressed  in  the  writings  or  createid  by  the 
course  of  business.  They  simply  claim  that 
this  particular  certificate  holder,  on  account 
of  what  had  occurred  before  she  purchased  it 
and  subsequently'  is  not  entitled  to  have  the 
transfer  made  upon  the  books  as  to  a  new 
certificate. 

As  we  think  that  this  position  is  untenable, 
for  the  reasons  stated.  Vie  judgment  must  be  rr- 
versed,  and  a  new  trial  granted;  costs  to  abiiie 
the  event. 

All  concur,  except  Andrewst  Ch,  J,^  not 
sitting,  and  Finch*  </.,  not  voting. 


Ernest  St.  (Jeorge  LOUGH  et  at.,  Appti., 

r. 

A.  Emilius  OUTEKBUIDGE  et  at.,  Jtaids. 

CU3  N.  T.  27L) 

1.  Special  fk*ei^ht  rates  for  transpor- 
tation by  ship  vrnfcb  are  too  low  to  be  profit- 
able and  lire  ottered  by  the  carrier  only  at  par* 
tloular  periods  when  a  rival  vessel  is  loRdf nir  ami 
on  the  sinffle  condition  of  the  sliipper*8  stipula- 
tion not  to  ship  by  the  rival  vessel  canoot  be 
claimed  by  a  shipper  who  refuses  to  make  snrh 
stipulation,  but  he  may  be  lawfully  charged  the 
ordinary  reasonable  rates  for  shlpmeDt  during 
the  same  period  in  which  the  lower  rates  ait 
given  to  those  who  complied  with  the  conditioD. 

8«  The  purpose  of  a  carrier  to  suppress 
competition  does  not  make  it  unlAwful  to 
offer  low  rates  when  a  rival  vessel  Is  Irmdinv  to 
those  only  who  will  not  ship  anything  by  the 
latter. 

(October  9.  UBU 

APPEAL  by  complainants  from  a  }nd|*neDt 
of  the  General  Term  of  the  Supreme 
Court,  First  Department,  affirming  a  judgmoit 
of  a  special  term  for  New  York  County  is 
favor  of  defendants,  in  an  action  broof^t  to 

NOTB.— As  to  common-law  right  of  carrier  to 
discriminate  between  passengers  or  shippers,  see 
fwU  to  Louisville*  R  ft  St.  L.  OonaoL  a  Oo.  ▼•  WU- 
son  (Ind.)  18  L.  B.  A.  lOSw 


S«'c  alHo  27  L.  R.  A.  622;  41  L.  R.  A.  240.  '240. 
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enjofn  defendants  from  charglne  plalnUfb  a 
higher  rate  for  carrying  freight  than  was 
charged  to  other  shippers.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Meitn,  Henry  W.  Harden  and  Tread* 
well  CleveUuicU  with  Mestn.  Evsurtt 
Choate  A  Beaman,  for  appellants: 

The  defendants  as  common  carriers  are 
bound  to  treat  the  plaintiffs  and  all  other  ship- 
pers upon  suhstanifally  similar  terms  for  sim- 
ilar services. 

Coggi  ▼.  Bernard,  2  Ld.  Raym.  909;  Inter' 
etate  Cammeree  Cammiman  ▼.  Baltimore  db  O, 
jS.  Co.  146  U.  8.  276,  86  L.  ed.  7(^  4  Inters. 
Com.  Hep.  92;  Atchison,  T,  dt  8.  F.  R.  Vo,  ▼. 
I>enf>er  i  N.O.B.  Co.  110  U.  8.  674,  28  L. 
ed.  294;  Union  Pae,  R  Co.  t.  Ooodridge,  149 
U.  8. 690,  87  L.  ed.  902;  Messenger  v,  Pennsyl- 
vania EL  O.  86  N.  J.  L.  407,  18  Am.  Rep. 
457,  reaffirmed  in  87  K.  J.  L.  681;  MeBuffee 
▼.  FMland  A  B.  Railroad,  62  N.  H.  480.  18 
Am.  Rep.  72;  Baltimore  A  0,  R,  Co,  ▼.  Adams 
Exp,  Co.  22  Fed.  Rep.  404;  Menacho  t.  Ward, 
27  Fed.  Rep.  629;  Samuels  ▼.  Louisville  db  N, 
J2L  Qf.  81  Fed.  Rep.  57;  Burlington,  C.  R.  db 
N.  R.  Co.  T.  Northwestern  Fuel  Co,  81  Fed. 
Rep.  652;  Kinsley  v.  Buffalo,  JIT.  T.  di  P.  R. 
Co.  87  Fed.  Rep.  181;  StaU  ▼.  Nebraska 
Teleph.  Co.  17  Neb.  126,  52  Am.  Rep.  404: 
Chicago  db  A.  R  Co.  y.  People,  67  111.  11.  16 
Am.  Rep.  599;  Indianapolis,  D.  db  8.  R  Co. 
T.  Enin,  118  111.  255;  lUinois  Cent.  R  Co.  y. 
Feoj^,  121  m.  818;  Sanford  y.  Catamssa,  W. 
dk  E.  R.  Co.  24  Pa.  878,  64  Am.  Dec.  667; 
Avdenreid  y.  Philadelphia  db  R.  R.  Co.  68  Pa. 
878,  8  Am.  Rep.  195;  Stewart  y.  Lehigh  Valley 
R  C0.98N.  J.  L.  505:  State  r.  Delaware,  L. 
db  W.  R.  Co.  48  K.  J.  L.  55,  57  Am.  Rep.  548; 
NTew  England  Etp.  Co.  y.  Maine  Cent.  R  Co. 
67  Me.  188,  2  Am.  Rep.  81;  Scofleld  y.  Lake 
More  <£  M.  8.  R.  Co.  43  Ohio  St.  671,  64  Am. 
Rep.  846;  Stats  v.  Cincinnati,  N.  0.  db  T.  P. 
R  Co.  7  L.  R  A.  819. 47  Ohio  St.  180;  Fite^ 
geraldy.  Grand  Trunk  R.  Co.  18  L.  R.  A.  70, 
8  Inters.  Com.  Rep.  638,  63  Vt.  169;  Cook  y 
Chicago,  R.  L  db  P.  R.  Co.  9  L.  R.  A.  764,  8 
Inters.  Com.  Rep.  388,  81  Iowa,  551;  Louis- 
ffille,  E.  ds  St.  L.  Consol.  R  Co.  v.  Wilson,  18 
L.  R  A.  105,  182  Ind.  517. 

The  Eoprlish  statutes  expressly  provide 
against  discrimination  in  rates  for  the  same 
Service. 

The  English  statutes  are  not  new  legislation, 
but  are  merely  declaratory 'of  the  common 
law. 

Afessenger  y.  Bennsylrania  R.  Co..  Scofleld  y, 
Zaire  Shore  db  M.  S.  R.  Co.  and  McDuffee  y. 
Portland  di  R,  Railroad,  supra;  1  Wood,  Rail- 
way Law,  ed.  1894,  ^  195,  p.  689. 

In  Divhwps  Cas^^on  Slate  Co.  v.  Festiniog  R 
Co.,  2  Nev.  '&  Macn.  Eng.  Ry.  Cas.  73,  it  was 
held  that  an  sgreement  to  give  exclusive  pat- 
ronage was  not  a  suflScient  ground  for  dis- 
crimination. 

The  rates  charged  to  different  shippers  may 
BOt  be  the  same  and  yet  be  lawful— there  may 
be  a  difference  which  is  not  an  unlawful  dis- 
crriminaiion,  not  unjust  because  the  expense  of 
carriage  may  be  greater  in  one  case  than  an- 
other. But  the  expense  of  carriage  furnishes 
the  final  test.  And  so  it  is  held  that  if  it  costs 
no  more  proportionately  to  carry  a  small  quan- 
ty  of  goods  than  a  large  quantity,  any  dis- 
ss L.  R  A. 


crimination  in  the  freight  rate  in  fayor  of  the 
larser  shipper  is  unlawful. 

Hays  y.  Pennsyhoania  Co.  12  Fed.  Rep.  809; 
Eindey  y.  Buffalo^  N.  T.dbP.R  Co.  87  Fed« 
Rep.  181:  Louistfilie,  E.  db  8i.  L  Consol.  R 
Co.  y.  Wilson,  18  L.  R.  A.  105, 182  Ind.  617; 
Baxendals  y.  Orsat  Western  R  Co.  1  Ney.  A 
Macn.  Eng.  Ry.  Caa.  200;  Harris  y.  C.  W.  R 
Co.  1  Ney.  &  Macn.  Bng.  Ry.  Cat.  97,  note. 

It  is  for  the  court  to  determine  the  leason- 
ableness  of  any  regulation. 

1  Wood,  Railway  Law,  6  897. 

Mr.  WUhelmos  Mjmaeree*  with  Messrs, 
Batler»  Stillmsut  m  Hubbard*  for  le- 
spondents: 

A  carrier  has  a  right  to  reduce  its  usual 
rates  in  fayor  of  particular  consignors,  pro- 
yided  it  exacts  from  no  shipper  more  than  a 
reasonable  rate. 

Wood.  Railway  Law,  p.  566;  Fltehburg  R 
Co.  y.  Cage,  12  Gray,  898;  Sanrent  y.  Boston 
db  L.  R.  Corp.  116  Mass.  422;  Eclipse  Towboat 
Co.  y.  Pontchartrain  R  Co.  fbi  La.  Ann.  1. 

In  decliarinff  the  obligations  of  the  carriers 
the  courts  either  base  their  decisions  epecifl- 
cally  upon  the  fact  that  the  carrier  owes  a  pub- 
lic duty  through  the  franchises  and  powers 
acquired  by  him  under  the  railway  acts,  or 
when  not  referring  specifically  to  such  fact 
they  cite  as  the  authority  for  their  opinions 
those  cases  In  which  such  decision  was  made. 

Hays  y.  Pennsylvania  Co.  12  Fed.  Rep.  809; 
Dinsmore  y.  LouisnUe^  O.dtL.RCo.%  Fed. 
Rep.  465. 

Even  under  the  law  applicable  to  carriers 
upon  railroads  and  canals  the  plaintiffs  haye 
no  foundation  for  their  case. 

Wood,  Railway  Law,  566;  Fitchburg  R.  Co. 
y.  Cage,  supra. 

Without  raising  the  rates  against  any  one, 
the  defendant  company  made  a  concession  to 
those  giving  their  business  to  its  company  on 
that  particular  sailing  in  preference  to  the  JBl 
Callao.  The  concession  was  made  at  a  losa. 
It  was  a  gift  or  a  legitimate  inducement,  not 
in  any  way  violating  the  rules  of  public  policy. 

Mogul  S.  ti.  Co.  v.  McGregor,  L.  R.  21 
Q.  B.  Div.  644,  affirmed  L.  R  23  Q.  B.  Diy. 
598,  and  affirmed  by  House  of  Lords  [1892] 
App.  Cas.  25. 

A  common  carrier  may  Justly  make  a  re- 
duction from  its  customary  rates  in  fayor  of 
the  public,  at  stated  times  and  subject  to  stated 
conditions,  provided  it  does  not  exact  unrea- 
sonable rates  from  any  shipper. 

Evershed  y.  f/>ndon  db  N.  W.  R  Co.  L.  R. 
8  Q.  a  Diy.  185. 

O'Brien,  J.,  deliyered  the  opinion  of  the 

court: 

The  question  presented  by  this  appeal  is 
one  of  very  irrcat  importance.  It  touches 
commerce,  and,  more  especially,  the  duties 
and  obligations  of  common  carriers  to  the 
public  at  many  points.  There  was  no  dis- 
pute at  the  trial,  and  there  is  none  now,  with 
respect  to  the  facts  upon  which  it  arises.  In 
order  to  present  the  question  clearly,  a  brief 
statement  of  these  facts  becomes  necessary. 
The  plaintiffs  are  the  sury lying  members  of 
a  firm  that,  for  many  years  prior  to  the  trans- 
action upon  which  the  action  was  based,  had 
been   engaged   in   business   as   commission 
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merchants  in  the  city  of  New  York«  transact- 
ing their  business  mainly  witli  tlie  Wind- 
ward and  Leeward  Islands.  The  defendant 
the  Quebec  Steamship  Company  is  a  Canadian 
corporation,  organized  and  cxistinjr  under 
the  laws  of  Canada ;  and  the  other  defendants 
are  the  agents  of  the  corporation  in  New 
York,  doing  business  as  partners.  The  busi- 
ness of  the  corporation  is  that  of  a  common 
carrier,  transporting  passengers  and  freight 
for  hire  upon  the  sea  and  adjacent  waters. 
For  nearly  twenty  years  prior  to  the  transac- 
tion in  question,  a  part  of  its  business  was 
tlie  transportation  of  cargoes  between  New 
York  and  the  Barbadoes  and  the  Windward 
Islands,  the  other  defendants  acting  as  agents 
in  respect  to  this  business.  During  some 
years  prior  to  the  commencement  of  this  ac- 
tion, the  company  had  in  its  service  a  fleet 
of  five  or  six  of  the  highest  class  iron  steam- 
ers, sailing  at  intervals  of  about  ten  days 
from  New  York  to  the  islands,  each  steamer 
requiring  about  six  weeks  to  make  the  trip. 
The  steamers  were  kept  constantly  engaged 
in  this  service  and  sailed  regularly  upon 
schedule  days  without  reference  to  the  amount 
of  cargo  then  received.  The  regular  and 
standard  rate  charged  for  freight  up  to  De- 
cember, 1891,  from  New  York  to  Barbadoes, 
one  of  the  Windward  Islands,  was  50  cents 
per  dry  barrel  of  five  cubic  feet,  which  was 
taken  as  the  unit  of  measurement,  and  the 
tariff  of  charges  was  adjusted  accordingly 
for  goods  shipped  in  other  forms  and  pack- 
ages. In  December,  1891,  the  regular  rate 
was  reduced  from  50  to  40  cents  per  dry  bar- 
rel. About  this  time  the  British  steamer  El 
Callao,  which  had  for  some  years  before 
sailed  between  New  York  and  Ciudad  Bol- 
ivar, in  South  America,  transporting  pas- 
senger and  freight  between  these  points,  be- 
gan to  take  cargo  at  New  York  for  Barbadoes, 
and  sometimes  to  other  points  in  the  Wind- 
ward Islands  which  she  passed  on  her  regular 
trips  to  Ciudad  Bolivar,  sailing  from  New 
York  at  intervals  of  five  or  six  weeks.  Her 
trade  with  South  America  was  the  principal 
feature. of  her  business,  but  such  space  as  was 
not  required  for  the  careo  destined  for  the  end 
of  the  route  was  filled  with  cargo  for  the 
islands  which  lay  in  her  regular  course.  The 
defendants  evidently  regarded  this  vessel  as 
a  somewhat  dangerous  competitor  for  a  part 
of  the  business,  the  benefits  of  which  they 
had  up  to  this  timA  enloyed :  and,  for  the 
purpose  of  retaining  it,  they  adopted  the  plan 
of  offering  special  reduced  rates  of  25  cents 
per  dry  barrel  to  all  merchants  and  business 
men  in  New  York  who  would  agree  to  ship 
by  their  line  exclusively  during  the  week 
that  the  El  Oallao  was  engaged  in  obtaining 
f rei  ght  and  taking  on  cargo.  The  pi ai  n ti  ffs" 
firm  had  business  arrangements  with  and  were 
shipping  bv  that  vessel ;  and  in  February, 
1892,  they  demanded  of  the  defendants  that 
they  receive  3.000  barrels  of  freight  from 
New  York  to  Barbadoes,  and  transport  the 
same  at  the  special  rate  of  25  cents  per  bar- 
rel upon  one  of  its  steamers.  The  defendants 
then  informed  the  plaintiffs  that  the  rate  of 
25  cents  was  allowed  by  them  only  to  such 
shippers  as  stipulated  to  give  all  their  busi- 
ness exclusively  to  the  defendants*  line,  in 
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preference  to  the  El  Callao,  and  that  to  all 
other  shippers  the  standard  rate  of  40  cents 
per  dry  barrel  was  maintained ;  but  they 
further  informed  the  plaintiffs  that,  if  tbey 
would  agree  to  give  their  shipments  for  thil 
week  exclusively  to  the  defendants'  line,  the 
GToods  would  be  received  at  the  25  cents  rate. 
The  plaintiffs,  however,  were  shipoing  by 
the  other  vessel,  and  declined  this  offer. 
A^ain,  in  the  month  of  May,  1892,  the  El 
Callao  was  in  the  port  of  New  York  taking 
on  cargo,  as  was  also  the  defendants'  steamer 
Trinidad.  The  plaintiffs  then  demanded  of 
the  defendants  that  they  receive  and  cany 
from  New  York  to  Barbadoes  about  1,760  dry 
barrels  of  freight  at  the  rate  of  25  cents. 
The  defendants  notified  the  plaintiflb  that  a 
general  offer  had  that  day  been  made  bv  them 
to  the  trade  to  take  cargo  for  Barbaaoes  on 
the  Trinidad,  to  sail  on  June  4th,  at  25  cents 
per  dry  barrel,  under  an  agreement  that  ship- 
pers accepting  that  rate  should  bind  them- 
selves  not  to  ship  to  that  point  by  steamen 
of  anv  other  line  between  that  date  and  ths 
sailing  of  the  Trinidad.  The  defendants 
offered  these  terms  to  the  plaintiffs,  but,  as 
they  were  shipping  by  the  rival  vessel,  the 
offer  was  declined.  Except  during  the  wed[ 
when  the  El  Callao  was  engaged  in  taking  on 
cargo,  the  defendants  have  maintained  the 
regular  rate  of  40  cents  to  all  shippers  be> 
tween  these  points ;  and,  when  it  reduced  the 
rate  as  above  described,  exactly  the  same 
rates,  terms,  and  conditions  were  offered  to 
all  sdiippers,  including  the  plaintiffs,  and 
carried  freight  for  other  parties  at  the  reduced 
rates  only  upon  their  entering  into  a  stipn- 
lation  not  to  ship  by  the  rival  vessel.  Alter 
the  plaintiffs'  aemand  last  mentioned  had 
been  refused,  they  obtained  an  order  from 
one  of  the  judges  of  the  court  in  this  action 
requiring  the  defendants  to  carry  the  1,760 
barrels,  and  the  defendants  did  receive  and 
transport  them,  in  obedience  to  the  order,  at 
the  rate  of  25  cents;  but  this  order  was  re* 
versed  at  general  term.  The  plaintiffs  de- 
mand equitable  relief  in  the  action  to  the 
effect,  substantially,  that  the  defendants  be 
required  and  compelled  by  the  iudgment  of 
the  court  to  receive  and  tninsiuirt  for  the 
plaintiffs  their  freight  at  the  special  reduced 
fates,  when  allow^  to  all  other  shippers, 
without  imposing  the  condition  that  the 
plaintiffs  stipulate  to  ship  during  the  tiroes 
specified  by  the  defendants'  line  exclusively. 
Whether  the  regular  rate  of  40  cents,  for 
which  it  is  conceded  that  the  defendants 
offered  to  carry  for  the  plaintiffs  at  all  times 
without  conditions,  was  or  was  not  reason- 
able, was  a  question  of  fact  to  be  determined 
upon  the  eviaence  at  the  trial ;  and  the  learned 
trial  judge  has  found  as  matter  of  fact  tiiat 
it  was  reasonable,  and  that  the  reduced  rate 
of  25  cents  granted  to  shippers  on  special  oc- 
casions, and  upon  the  conditions  and  require- 
ments mentioned,  was  not  profitable.  This 
finding,  which  stands  unquestioned  upon  the 
record,  seems  to  me  to  be  an  element  of  great 
importance  in  the  case,  which  must  be  rec- 
ognized at  ever^  stage  of  the  investigation. 
A  common  carrier  is  subject  to  an  action  at 
law  for  damncres  in  case  of  refusal  to  perform 
its  duties  to  the  public  for  a  reasonable  com- 
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penaation,  or  to  reooTor  htudk  the  money  paid 
when  the  charge  is  ezoeesiye.  This  right  to 
maintain  an  action  at  law  upon  the  facts  al- 
leged, it  is  urged  by  the  ] earned  counsel  for 
the  defendants,  precludes  the  plaintifTs  from 
maintaining  a  suit  for  equitable  relief  such 
as  is  demanded  in  the  complaint.  There  is 
authority  in  other  Jurisdictions  to  sustain 
the  practice  adopted  by  the  plaintiffs  ( Wat- 
•on  Y.  Sutheriand,  72  U.  8.  5  Wall.  74,  18 
L.  ed.  580;  Menaeho  ▼.  Ward,. 27  Fed.  Bep. 
529 ;  Toledo.  A.  A.  A  N.  M.  R.  Co,  ▼.  Pmn- 
gylvania  Go,  «'S4  Fed.  Hep.  741,  19  L.  H.  A. 
895 :  Ooe  t.  LoHtwille  A  N.  JR.  Cd,  8  Fed. 
Rep.  775;  Vincent  v.   Chieaffo  db  A.  R,  Co, 

49  111.  88 :  Scofield  v.  Lake  Shore  A  M.  8.  R 
Co.  48  Ohio  St.  671.  54  Am.  Rep.  846), 
though  I  am  not  aware  of  any  in  this  state 
that  would  bring  a  case  bssed  upon  such  facts 
within  the  usual  or  ordinary  jurisdiction  of 
equity.  So  far  as  this  case*  is  concerned,  it 
18  sufficient  to  observe  that  it  is  now  settled 
by  a  very  general  concurrence  of  authority 
that  a  defendant  cannot,  when  sued  in  equity, 
avail  himself  of  the  defense  that  an  adequate 
remedy  at  law  exists,  unless  he  pleads  that 
defense  in  his  answer.  CogeweU  v.  Ne%d  York, 
19.  H.  A  H.  R,  Co.  106  N.  Y.  819 ;  MenU  ▼. 
OoiOc,  108  N.  Y.  604 ;  Oatrander  v.  Weber,  114 
N.  Y.  95;  DudUy  ▼.  ITiird  Order  of  St. 
J&ande  Cong.  188  N.  Y.  460 ;  Tmmsott  ▼. 
King,  6  N.  Y.  147. 

When  the  facts  alleged  are  sufficient  to  en- 
title the  plaintiflT  to  relief  in  some  form  of 
action,  and  no  objection  has  been  made  by  the 
defendant  to  the  form  of  the  action  in  his 
answer  or  at  the  trial,  it  is  too  late  to  raise 
the  point  after  judgment  or  upon  appeal. 

50  that,  whatever  objections  might  have  been 
urged  originally  against  the  action  in  its 

S resent  form,  the  defendants  must  now  be 
eemed  to  have  waived  them.  This  court 
will  not  now  stop  to  examine  a  minor  ques- 
tion that  does  not  touch  the  merits,  but  re- 
lates wholly  to  the  form  in  which  the  plain- 
tiffs have  presented  the  facts  and  demanded 
relief,  or  to  the  practice  and  procedure.  The 
time  and  place  to  raise  and  discuss  these 
questions  was  at  or  before  the  trial,  and,  as 
tliey  were  not  then  raised,  the  case  must  be 
examined  and  disposed  of  upon  the  merits. 
The  defendants  were  engaged  in  a  business 
in  which  the  public  were  interested,  and  the 
duties  and  obligations  growing  out  of  it  may 
be  enforced  through  the  courts  and  the  legis- 
lative power.  Munn  v.  lUinoie,  94  U.  S.  118, 
a4  L.  ed.  77 ;  Pdople  v.  Budd,  117  N.  Y.  1. 
5  L.  B.  A.  659.  In  Enffland  these  duties  are, 
to  a  great  extent,  regulated  bv  Uie  Railway 
and  Canal  Traffic  Act  (17  &  18  Vict.  chap. 
81),  and  by  statute  in  some  of  the  states,  and 
in  this  country,  so  far  as  they  enter  into  the 
business  of  interstate  commerce,  by  act  of 
congress.  The  solution  of  the  question  now 
presented  depends  upon  the  general  principles 
of  the  common  law,  as  there  is  no  statute  in 
this  state  that  affects  the  question,  and  the 
legislation  referred  to  is  important  only  for 
the  purpose  of  indicating  the  extent  to  which 
business  of  this  character  has  been  subjected 
to  public  regulation  for  the  general  good. 
There  can  be  no  doubt  that  at  common  Taw  a 
common  carrier  undertook  generally,  and  not 
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as  a  casual  occupation,  to  convey  and  deliver 
goods  for  a  reasonable  compensation  as  a 
business,  with  or  without  a  special  agree- 
ment, and  for  all  people  indifferently ;  and, 
in  the  absence  of  a  special  agreement,  he  was 
bound  to  treat  all  alike  in  the  sense  that  he 
was  not  permitted  to  charee  any  one  an  ex- 
cessive price  for  the  services.  He  has  no 
right  in  any  case  while  engaged  in  this  pub* 
lie  employment  to  exact  m>m  any  one  any- 
thing beyond  what  under  the  oircumstancea 
is  reasonable  and  just.  3  Kent,  Com.  18th 
ed.  698;  Story,  Bailm.  g§  496,  608;  2  Par- 
sons, Cont.  176 ;  Kilkner  ▼.  New  York  Cent. 
AH.  R  R  Co.  100  N.  Y.  896,  68  Am.  Rep. 
194;  Boot  ▼.  Long  lOand  R  Co.  114  N.  Y. 
800,  4  L.  R.  A.  881,  2  Inters.  Com.  Rep.  670. 
It  may  also  be  conceded  that  the  carrier  can- 
not unreasonably  or  unjustly  discriminate  in 
favor  of  one  or  against  another  where  the  cir- 
cumstances and  conditions  are  the  same.  Tho 
question  in  this  case  is  whether  tlie  defend- 
ants, upon  the  undisputed  facts  contained  in 
the  record,  have  discharged  these  obligations 
to  the  plaintiffs.  There  was  no  refusal  to 
carry  for  a  reasonable  compensation.  On  the 
contrary  the  defendants  offered  to  transport 
the  goods  for  the  40  cents  rate,  and  we  are 
concluded  by  the  flndlngas  to  the  reasonable 
nature  of  that  charge.  The  defendants  even 
offered  to  carry  them  at  the  unprofitable  rate 
of  26  cents,  providing  the  plaintiffs  would 
comply  with  the  same  conditions  upon  which 
the  goods  of  any  other  person  were  carried  at 
that  rate.  What  is  reasonable  and  just  in  a 
common  carrier  in  a  given  case  is  a  complex 
question,  into  which  enter  many  elements  for 
consideration.  The  questions  of  time,  place, 
distance,  facilities,  quantity,  and  character 
of  the  goods,  and  many  other  matters  must 
be  considered.  The  carrier  can  afford  to  carry 
10,000  tons  of  coal  and  other  property  to  a 

given  place  for  less  compensation  per  ton 
lan  he  could  carry  60 ;  and,  where  Um  busi- 
ness is  of  great  magnitude,  a  rebate  from  tht 
standard  rate  might  be  just  and  reasonable, 
while  it  could  not  fairly  be  granted  to  an- 
other who  desired  to  have  a  trifling  amount 
of  goods  carried  to  the  same  point.  So  long 
as  Uie  regular  standard  rates  maintained  by 
the  carrier  and  offered  to  all  are  reasonable, 
one  shipper  cannot  complain  because  his 
neighbor,  by  reason  of  special  circumstances 
and  conditions,  can  make  it  an  object  for  the 
carrier  to  give  him  reduced  rates.  In  this 
case  the  finding  implies  that  the  defendants 
at  certain  times  carried  goods  at  a  loss,  upon 
the  condition  that  the  shippers  gave  them  all 
of  their  business.  Whatever  dfect  may  be 
given  to  the  legislation  referred  to,  in  its  ap- 
plication to  railroads  and  other  corporations 
deriving  their  powers  and  franchises  from  tho 
state  there  can  be  no  doubt  that  the  carrier 
could  at  common  law  make  a  discount  from, 
its  reasonable  general  rates  in  favor  of  a  par- 
ticular customer  or  class  of  customers  in 
isolated  cases,  for  special  reasons,  and  upon 
special  conditions,  without  violating  any  of 
the  duties  or  obligations  to  the  public  in- 
herent in  the  employment  If  the  general' 
rates  are  reasonable,  a  deviation  from  tho 
standard  by  the  carrier  in  favor  of  particular 
customers,  for  special  reasons  not  appHcablo 
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to  th3  whole  public,  does  not  furnish  to  par- 
ties not  similarly  situated  any  Just  ground 
for  complai nt.  When  t he  conditions  and  cir- 
cumstances are  identical,  the  charges  to  ail 
shippers  for  the  same  service  must  be  equal. 
These  principles  are  well  settled,  and  what- 
ever may  be  found  to  the  contrary  in  the 
cases  cited  bv  the  learned  counsel,  for  the 
plaintiff  ori^i^inated  in  the  application  of  stat- 
utory regulations  in  other  states  and  coun- 
tries. Fitchbwrg  R  Co.  t.  Oage,  13  Gray, 
898;  BargetU  ▼.  Baeton  dt  L,  B,  Oorp,  IIS 
Mass.  428 ;  Mogvl  8,  8.  Ch,  ▼.  MeOregar,  L. 
R.  81  Q.  B.  Div.  544,  affirmed  L.  R.  28  Q.  B. 
DiT.  686,  and  by  Ilouseof  Lords  ri892J  Add. 
Gas.  25 ;  Evenhtd  ▼.  London  A  JN.  W,  R,  Go, 
L.  R.  8  Q.  B.  DiT.  185 ;  BaxendaU  ▼.  Eastern 
GouniieiB.  Oo,  4  C.  B.  N.  S.  78;  BranUy  v. 
South  Boitem  B.  Oo.  12  C.  B.  N.  8.  74. 

Special  favors  in  the  form  of  reduced  rates 
to  particular  customers  may  form  an  element 
in  the  inquiry  whether,  as  matter  of  fact,  the 
standard  rates  are  reasonable  or  otherwise. 
If  they  are  extended  to  such  persons  at  the 
expense  of  the  general  public,  the  fact  must 
be  taken  into  account  in  ascertaining  whether 
a  given  tariff  of  general  prices  is  or  is  not 
reasonable.  But,  as  in  this  case  the  reasonable 
nature  of  the  price  for  which  the  defendants 
offered  to  carry  the  plaintiffs'  goods  has  been 
settled  by  the  findings  of  the  trial  court,  it 
will  not  be  profitable  to  consider  further  the 
propriety  or  effect  of  such  discrimination. 
The  rule  of  the  common  law  was  thus  broadly 
stated  by  the  supreme  court  of  Massachusetts 
In  the  case  of  Fitehburg  R.  Co.  ▼.  0(zge,  supra. 
Upon  that  point  the  court  said :  ^  The  recent 
EnirliRh  cases,  cited  by  the  counsel  for  the 
defendants,  are  chiefly  commentaries  upon  the 
special  legislation  of  parliament  regulating 
the  transportation  of  freight  on  railroads  con- 
structed under  the  authority  of  the  govern- 
ment there,  and  consequently  throw  very 
little  light  upon  questions  concerning  the 
general  rights  and  duties  of  common  carriers, 
and  are  for  that  reason  not  to  be  regarded  as 
authoritative  expositions  of  the  common  law 
upon  these  subjects.  The  principle  derived 
from  that  source  is  very  simple.  It  requires 
equal  Justice  to  all.  But  the  equality  which 
is  to  be  observed  consists  in  the  restricted 
right  to  charge  a  reasonable  compensation, 
and  no  more.  If  the  carrier  confines  himself 
to  this,  no  wrong  can  be  done.  If,  for  special 
reasons  in  isolated  cases,  the  carrier  sees  fit 
to  stipulate  for  the  carriage  of  goods  of  any 
class  for  individuals,  for  a  certain  time,  or 
in  certain  quantities,  for  a  less  compensation 
than  what  is  the  usual,  necessary,  and  rea- 
sonable rate,  he  may  undoubtedly  do  so  with- 
out entitling  all  parties  to  the  same  ad- 
vantage." In  Boershed  v.  London  d  If.  W. 
B.  Ob.,  M/pro,  Lord  Bramwell  remarked:  ''I 
am  not  going  to  lay  down  a  precise  rule,  but, 
■peaking  generally,  and  subject  to  qualifica- 
tion, it  is  open  to  a  railway  company  to  make 
a  bargain  with  a  person,  provided  they  are 
willing  to  make  the  same  bargain  with  any 
other,  though  that  other  may  not  be  in  a 
situation  to  make  it.  An  obvious  i  llustration 
may  be  found  in  season  tickets.**  The  au- 
thorities cited  seem  to  me  to  remove  all  doubt 
as  to  the  right  of  a  carrier,  |yy  special  agree- 
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ment,  to  give  reduced  rates  to  cmtomen  yirbo 
stipulate  to  give  them  all  their  busiueflt,  and 
to  refuse  these  rates  to  othen  who  are  not  able 
or  willine  to  so  stipulate,  providing,  always, 
that  the  diarge  exacted  from  such  parties  for 
the  service  is  not  excessive  or  unreasonable. 
The  principle  of  equality  to  all,  so  eamesUy 
contended  for  by  the  learned  counsel  for  the 
plaintiffs,  was  not,  therefore,  violi^fced  by  the 
defendants,  since  they  were  willing  and  of- 
fered to  carry  the  plaintiffs'  goods  at  tba  re- 
duced rate,  upon  the  same  terms  and  oondi- 
tions  that  these  rates  were  granted  to  oiUien; 
and,  if  the  plaintiflii  were  unable  to  get  tiie 
benefit  of  such  rate,  it  was  because,  for  some 
reason,  they  were  unable  or  unwillinc  to 
comply  with  the  conditions  upon  whicn  it 
was  given  to  their  neighbors,  and  not  becaose 
the  carrier  disrewded  his  duties  or  obliga- 
tions to  the  public.  The  case  of  Msnaeko  v. 
Ward,  27  Fed.  Rep.  629,  does  not  apply, 
because  the  facts  were  radically  different. 
That  action  was  to  restrain  the  carrier  Iroai 
exacting  unreasonable  charges  habitually  for 
services,  the  charges  having  been  advanced 
as  to  the  parties  complaining,  for  the  reason 
that  they  had  at  times  employed  another  line. 
It  decides  nothing  contrary  to  the  general 
views  here  stated.  On  the  contrary,  the  court 
expressly  recognized  the  general  rule  of  the 
common  law  with  respect  to  the  obligations 
and  duties  of  the  carrier  substantially  as  it 
is  herein  expressed,  as  will  be  seen  from  the 
following  paragraph  in  the  opinion  of  Judge 
Wallace :  ** Unquestionably,  a  common  car- 
rier is  always  entitled  to  a  reasonable  com- 
pensation for  his  services.  Hence  it  follows 
that  he  is  not  required  to  treat  all  those  who 

gatronize  him  with  absolute  equality.  It  Is 
is  privilege  to  charge  less  than  a  fair  com- 
pensation to  one  person,  or  to  a  class  of  per- 
sons, and  others  cannot  justly  complain  so 
long  as  he  curies  on  reasonable  terms  for 
them.  Respecti nr  preference  in  rates  of  com- 
pensation, his  obligation  is  to  charge  no  more 
than  a  fair  return  In  each  particular  transac- 
tion, and,  except  as  thus  restricted,  he  is  free 
to  discriminate  at  pleasure.  This  is  the 
equal  justice  to  all  which  the  law  exacts 
from  the  common  carrier  in  his  relations  with 
the  public." 

But  it  is  urged  thai  the  plaintiffs  were  in 
fact  the  only  shippers  of  goods  from  Kew 
York  to  Barbadoes  by  the  El  Callao,  and 
therefore  the  condition  imposed  that  the  re- 
duced rate  should  be  rranted  only  to  such 
merchants  as  stipulated  to  give  the  defend- 
ants their  entire  business,  while  in  terms  im- 
posed upon  the  public  renerally.  was  in  fact 
aimed  at  the  plaintiffs  alone.  The  trial  court 
refused  to  find  this  fact,  but,  assuming  that 
it  appeared  from  the  undisputed  evidence,  I 
am  unable  to  see  how  it  could  affect  the  re- 
sult. The  significance  which  the  learned 
counsel  for  the  plaintiflii  seems  to  give  to  it 
in  his  argument  is  that  it  conclusively  shows 
the  purpose  of  the  defendants  to  compel  the 
plaintiffs  to  withdraw  their  patronage  from 
the  other  line,  to  suppress  competition  in  the 
business,  and  to  retain  a  monopolv  for  their 
own  benefit.  Conceding  that  audi  was  the 
purpose,  it  is  not  apparent  how  anr  obliga- 
tion that  the  defendants  owed  to  im  public 
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was  disregarded.  We  have  seen  that  the  de- 
fendants might  lawfully  give  reduced  rates 
in  special  cases,  and  refuse  them  in  others, 
where  the  conditions  are  different,  or  to  the 
general  public,  where  the  regular  rates  are 
reasonable.  The  purpose  of  an  act  which  in 
itself  is  perfectly  lawful,  or,  under  all  the 
circumstances,  reasonable,  is  seldom,  if  ever, 
material.  Phdp$  t.  J^meUn,  72  N.  T.  89,  28 
Am.  Rep.  98;  Eif  w,  Tofitnana,  86  N.  T. 
824,  40  Am.  Rep.  548.  The  mere  fact  that 
the  transportation  business  between  the  two 
points  in  question  was  in  the  haiids  of  the 
defendants  did  not  necessarily  create  a  mo- 
nopoly, if  the  general  rates  maintained  were 
reasonable  and  just.  It  is  not  pretended  that 
the  owners  of  the  El  Gallao  proposed  to  give 
Tegular  seirice  to  the  general  public  for  any 
less.  When  the  service  is  performed  for  a 
reasonable  and  Just  hire,  Uie  public  have  no 
interest  in  the  question  whether  one  or  many 
aie  engaged  in  it.  The  monopoly  which  the 
law  views  with  disfavor  is  the  manipulation 
of  a  business  in  which  the  public  are  in- 
terested in  sudi  a  way  as  to  enable  one  or  a 
few  to  control  and  regulate  it  in  their  own 
interest,  and  to  the  deirimcnt  of  the  public, 
by  exacting  unreasonable  cbarees.  But  when 
an  individual  or  a  corpomtion  lias  established 
a  business  of  a  special  and  limited  character, 
snch  as  the  defendants  in  this  cose  Iiad,  they 
have  a  right  to  retain  it  by  the  use  of  all 
lawful  means.  That  was  what  the  defend- 
ants attempted  to  do  against  a  competitor 
that  enffaeed  in  it,  not  regularly  or  per- 
manently, but  incidental Iv  and  occasionally. 
The  means  adopted  for  this  purpose  was  to 
offer  the  service  to  the  public  at  a  loss  to 
themselves  whenever  the  competition  was  to 
be  met,  and,  when  it  disappeared,  to  resume 
the  standard  rates,  which,  upon  the  record, 
did  not  at  any  time  exceed  a  reasonable  and 
fair  charga  I  cannot  perceive  anything  un- 
lawful or  against  the  public  good  in  seeking 
by  such  means  to  retain  a  business  which  it 
does  not  appear  was  of  sufficient  magnitude 
to  furnish  employment  for  both  lines.  On 
this  branch  of  the  argument  the  remarks  of 
Jjord  Coleridge  in  the  case  of  Mogul  8.  8,  Co. 


▼.  McGregcT,  nipra,  are  applicable:  "The 
defendants  are  traders,  with  en(»rmons  sums 
of  money  embarked  in  their  adventure,  and 
naturally  and  allowably  desire  to  reap  a 
profit  from  their  trade.  They  have  a  right 
to  push  their  lawful  trades  by  all  lawful 
means.  They  have  a  right  to  endeavor,  by- 
lawful  means,  to  keep  their  trade  in  their 
own  hands,  and  by  the  same  means  to  ex- 
elude  others  from  Its  benefits,  if  they  can. 
Amonest  lawful  means  is  certainly  included 
the  inducing,  by  profitable  offers,  customers 
to  deal  wim  them,  rather  than  with  their 
rivals.  It  follows  that  they  may,  if  they  sea 
fit,  endeavor  to  induce  customers  to  deal  with 
them  exclusively  by  givinc  notice  that  onl^ 
to  exclusive  customers  wfll  tcney  give  tlL 
advantage  of  their  profitable  offers.  I  do  not 
think  it  matters  that  the  withdrawal  of  the 
advantages  is  out  of  all  proportion  to  the  in- 
jury inflicted  by  those  who  withdraw  tiiem 
on  the  customers  who  decline  to  deal  ex- 
clusivelv  with  them  dealing  wiUi  other 
traders.'  The  courts,  I  admit,  should  do 
nothing  to  lessen  or  weaken  the  restraints 
which  the  law  imposes  upon  the  carrier,  or 
in  any  degree  to  impair  his  obligation  to 
serve  all  persons  indifferent!  v  in  his  calling, 
in  the  absence  of  a  reasonable  excuse,  and 
for  a  reasonable  compensation  only ;  but  to 
hold,  as  we  are  asked  to  in  this  case,  that 
the  plaintiffs  were  entitled  to  have  their 
goods  carried  by  the  defendants  at  an  un- 
profitable rate,  without  compliance  with  the 
conditions  upon  which  it  was  granted  to  all 
others,  and  which  constituted  the  motive  and 
inducement  for  the  offer,  would  be  extend- 
ing these  obligations  beyond  the  scope  of  any 
established  precedent  based  upon  the  doctrine 
of  the  common  law,  and  would,  I  think,  be 
contrary  to  reason  and  Justice. 

The  Judgment  of  tJie  court  below  dUmUting  the 
complaint  uxu  rights  and  should  be  qfflrmed^ 
with  costs. 

Fineh,  Ck*a7»  and  Barilett*  JJ.,  con- 
cur; Peckham»  /.,  dissents;  Aadrows» 
Oh,  /.,  not  sitting. 


NEBRASKA  SUPREME  COURT. 


PHENIX    INSURANCE    COMPANY,  of 

Brooklyn,  Pflf.  in  Err., 

e. 

OMAHA  LOAN  A  TRUST  CO. 


i. 


.Keb.. 


.) 


^1.   One  Crew  borrowed  of  atmat  com- 
pany  $4tOOO,  a^reeini^  to  repay  It  In 

fHeadnotes  by  Raoait,  a 


fiTe  yearSf  with  sernlnnDual  Interest,  To  s^ 
core  tne  payment  of  this  debt,  Crew  executed  to 
the  truAt  company  a  morticaire  upon  bis  real 
estate.  This  mortgase  prorlded  that  Crew  sbookl 
insure  the  morts;aaed  property  against  lose  by 
lire  for  five  years,  for  tbe  benefit  of  the  trost 
company.  About  the  date  of  the  mortgage  an 
insurance  company  Issued  to  Crew  a  policy  In- 
suring tbe  property  against  loss  by  ilre  for  Ikwe 
years.  TbLs  policy  contained  the  following  pro- 
Tlsions:  w  '*If  the  property  be  sold  or  trans- 
ferred In  whole  or  In  part   without   written 


Noza^iHliRts  given  by  the  attaehment'  of  a  mart' 
gage  tUp  to  an  Insurance  poUey, 
So  much  uncertainty  existed  in  regard  to  the 
rights  of  the  parties  when  insurance  was  written 
upon  mortgaged  property  that  in  many  cases  the 
attempt  has  been  made  to  provide  for  such  cases  by 
means  of  a  speeial  olause  attached  to  or  written  in 
ihepolloy. 
95la.aA 


In  some  of  the  states  the  insurance  department  has 
provided  a  standard  form  for  such  clause  In  the 
same  way  thut  a  standard  form  has  been  flzed  for 
the  policy  itself. 

In  New  York  the  standard  mortgage  olanse  Is  as 
follows: 

**Loss  or  damage.  If  any,  under  this  policy,  shall 
be  payable  to ,  as  mortgagee  (or  tms- 


See  also  25  L.  R.  A.  tWO:  27  L.  K.  A.  844:  30  L.  R.  A.  (>73;  38  L.  R.  A.  397;  39 
L.  T\.  A.  148. 
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permtaBlOQ  In  this  policy,  tben,  and  in  every  sacb 
case,  this  policy,  is  void."  <b)  **Wbea  the  prop- 
erty shall  be  sold  'or  iDCumbered,  or  otherwise 
disposed  of«  written  notice  shall  be  fflven  the 
oompany  of  sudh  sale  or  Incumbrance  or  dis- 
posal; otherwise,  this  Insurance  on  said  property 
shall  immediately  terminate.**  Attached  to  this 
policy,  and  made  part  thereof,  was  a  **monfrage 
slip,**  as  follows;  '*Ic  is  hereby  agreed  that  this  In 
su ranee,  as  to  the  Interest  of  the  mortg&^ee  only 
therein,  shall  not  be  invalidated  by  any  act  or 
ne^rlect  of  the  mortffairor  or  owner  of  the  prop- 
erty insured,  nor  by  the  occupation  of  the  prem- 
ises  for  purposes  more  hazardous  than  are  per- 
mitted by  this  policy.  It  is  further  agreed  that 
the  mortgagee  shall  notify  said  oompany  of  any 
change  of  ownership  or  Increase  of  hasard  which 
shall  come  to  the  knowledge  of  the  said  mort- 
gagee, and  that  every  increase  of  hasird  not  per- 
mitted by  this  policy  to  the  mortgagor  or  owner 
•hall  be  paid  for  by  the  mortgagee  on  reasonable 
demand,  according  to  the  established  scale  of 
rates,  for  the  whole  term  of  use  of  such  in- 
creased haiard.   It  is  also  agreed  that  when- 


ever, the  oompany  shall  pay  the  mortgagee  any 
sum  for  loss  under  this  policy,  and  shall  claim 
that,  as  to  the  mortgasror  or  owner,  no  liability 
therefor  existed,  it  shall  at  once  be  legally  sub- 
rogated to  all  the  rights  of  the  mortgagee  under 
all  the  securities  held  as  collateral  to  the  mort- 
gage debt,  to  the  extent  of  such  payment,  or.  at 
its  option,  may  pay  to  the  mortgagee  the  whole 
principal  due  or  to  grow  due  on  the  mortgage^ 
with  interest,  and  shall  thereupon  receive  a  full 
assignment  and  transfer  of  the  mortgage  and  all 
other  securities  held  as  collateral  to  the  mortgage 
debt;  but  no  ^uch  subrogation  shall  Impair  the 
right  of  the  mortgagee  to  recover  the  full 
amount  of  Its  claim.**  The  policy,  on  Its  issa- 
anoe,  was  delivered  to  the  tnwt  oompany,  which 
retained  the  possession  and  dtle  thereof.  Crew 
■old  and  oonveyed  the  mortgaged  property  with- 
out the  written  permission  of  the  insuianoe 
oompany,  and  of  which  sale  the  latter  had  no  n<^ 
tloe  of  any  kind  until  after  the  Insured  property 
was  destroyed  hy  fire.  The  trust  company 
learned  of  the  conveyance  of  the  property  soon 
after  It  occurred,  but  neglected  to  notify  the  ln> 


tee),  as  interest  may  appear,  and  this  insurance  as 
to  the  interest  of  the  mortgagee  (or  trustee)  only 
therein,  shall  not  be  Invalidated  by  any  act  or  neg- 
lect of  the  mortgagor  or  of  the  within  described 
property,  nor  by  any  foreclosure  or  other  proceed- 
ings or  notice  of  sale  relating  to  the  property,  nor 
hy  any  change  In  the  title  or  ownership  of  the 
property,  nor  by  any  occupation  of  the  premises 
for  purposes  more  hazardous  than  are  permitted 
by  this  policy:  Provided,  that  in  case  the  mort- 
gagor or  owner  shall  neglect  to  pay  any  premium 
due  under  this  poUoy,  the  mortgagee  (or  trustee) 
shall,  on  demand,  pay  the  same. 

**Provlded  also,  that  the  mortgagee  (or  trustee), 
shall  notify  this  association  of  any  change  of  own- 
ership or  occupancy  or  Increase  of  hazard  which 
■hall  come  to  the  knowledge  of  such  mortgagee 
(or  trustee)  and,  unless  permitted  by  this  policy.  It 
shall  be  noted  thereon  and  the  mortgagee  (or  trus- 
tee) shall,  on  demand,  pay  the  premium  Cor  such 
increased  hazard  for  the  term  of  the  use  thereof; 
otherwise  this  policy  shall  be  null  and  void. 

'This  association  reserves  the  right  to  cancel  this 
policy  at  any  time  as  provided  by  its  terms,  but  In 
such  case  this  policy  shall  continue  In  force  for 
the  benefit  only  of  the  mortgagee  (or  trustee)  for 
ten  days  after  notice  to  the  mortgagee  (or  trustee) 
of  such  cancellation  and  shall  then  cease,  and  this 
association  shall  have  the  right,  on  like  notice,  to 
cancel  this  agreement. 

**Whenever  this  association  shall  pay  the  mort- 
gagee (or  trustee)  any  sum  for  loss  or  damage  un- 
der this  policy  and  shall  claim  that  as  to  the  mort- 
gagor or  owner,  no  liability  therefor  existed,  this 
association  shall  to  the  extent^of  such  payment,  be 
thereupon  legally  subrogated  to  all  the  rights  of 
the  party  to  whom  such  payment  shall  be  made, 
under  all  securities  held  as  collateral  to  the  mort- 
gage debt,  or  may,  at  its  option,  pay  to  the  mort- 
gagee (or  trustee)  the  whole  principal  due  or  to 
grow  due  on  the  mortgage  with  interest,  and  shall 
thereupon  receive  a  full  assignment  and  transfer 
of  the  mortgage  and  of  all  such  other  securities; 
but  no  subrogation  shall  Impair  the  right  of  the 
mortgiigee  (or  trustee)  to  recover  the  full  amount 
of  his  claim.** 

An  additional  clause  has  been  inserted  in  the 
mortgage  clause  which  is  now  used  by  some  com- 
pan ies.  It  is  known  as  the  full  contribution  clause 
and  is  as  follows: 

.  **In  case  of  any  other  Insurance  upon  the  within 
described  property  this  company  shall  not  be  liable 
under  this  policy  for  a  greater  proportion  of  any 
loss  or  damage  sustained  than  the  sum  hereby  in- 
sured bears  to  the  whole  amount  of  insurance  on 

25  L.  R.  A. 


said  property.  Issued  to  or  held  by  any  partj  or 
parties  having  an  Insurable  Interest  therein, 
whether  as  owner,  mortgagee,  or  otherwise.** 

In  BDDTv.LoinwHAflSua.  Go.,  post.  (HM,  some  of 
the  policies  contained  the  full  oontrlbutioo  dauas 
while  others  did  not. 

Most  of  the  mortgage  olaoaes  In  oae'eonfoim 
quite  «lo0e]y  to  those  given  above. 

The  mortgage  clause  is  legaL  Weitehester  F* 
Int.  On.  V.  Ooverdato,  48  Kan.  4M> 

Rl^hiU  of  mortoaoMm 

The  oonstmcf  ion  of  this  clause  has  been  qiults 
milformly  favorable  to  the  mortgagee. 

Itaeems  to  have  settled  thetQuestion  that  the 
mortgagee  may  maintain  an  action  In  his  own 
name  for  the  loss  sustained  bj  him.  Hartford  F. 
In8.0o.  v.OloottVrilL  418. 

And  the  mortgagor  cannot  maintain  an  aodon 
on  the  policy  unless  the  mortgage  debt  has  been 
paid,  or  he  has  authority  from  the  mortgagee  to  do 
■o.   Westchester  F.  Ins.  Co.  T.  Ooverdale,  supra. 

8o  in  acase  In  which  a  bank  had  an  agreement 
with  the  iDsurance  oompany  as  to  all  policies  as- 
signed to  it  which  was  practically  the  same  as  the 
Mew  York  mortgage  clause,  the  court  held  that  un- 
der suoh  oontraot  the  mortgagee  was  entitled  to 
maintain  an  action  on  the  policy  in  its  own  name. 
Meriden  8av.  Bank  v.  Home  Mnt.  F,  Ins.  Ooi.  80 
Oonn.  806i 

The  legal  effect  of  the  mortgage  olause  Is  that 
the  insurer  agrees  that  In  case  of  loss  It  will  pay 
the  money  directly  to  the  mortgagee,  and  recog- 
nizes him  as  a  distinct  party  in  interest.  It  creates 
a  new  contract  with  the  mortgagee.  Hastings  v. 
Westchester  F.  Ins.  Go.  78  N.  Y.  14L 

The  acts  of  the  mortgagor  will  not  affect  the 
rights  of  the  mortgagee.  Eliot  Five  Gents  8av, 
Bank  v.  Gommercial  U.  Assur.  Go.  14S  Mass.  14& 

The  mortgagee  is  not  to  be  affected  by  additional 
insurance  taken  by  the  mortgagor.  Hartford  F. 
Ins.  Go.  V.  Olcott,  supra. 

The  mortgagee  Is  not  affected  by  the  mortgagor's 
obtaining  more  insurance  than  the  amount  per- 
mitted, even  though  the  policies  are  in  his  posses 
sion,  or  though  the  Insurance  is  taken  out  by  him 
at  the  mortgagor's  request.  Mutual  F.  Ins.  Go.  of 
New  York  v.  Alvord,  (Q  Fed.  Rep.  764. 

The  fact  that  the  mortgagee  proceeds  to  make 
the  repairs  will  not  prevent  its  recovering  on  the 
policy,  if  the  insurer  never  gives  notice  of  its  In- 
tention to  do  so.  Eliot  Five  Gents  8av.  Bank  v. 
Gommercial  U.  Assur.  Go.  supra. 

The  policy  as  to  the  mortgagee  Is  not  avoided  X/f 
the  sale  of  the  property  by  the  mortgagor  to  a 
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Phbnec  Ikb.  Co.  v.  Omaha  Loan  &  Trubt  Co. 
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suranoe  company  thereof  antll  after  the  Are. 
Prior  to  the  destruction  of  the  insured  property 
by  Are  the  trpst  company  sold  and  aaslirned  the 
mortsage  debt,  guaranteeingr  the  collection  and 
iMtymeni  thereof,  but  did  nota»ign  the  Insurance 
policy,  or  part  with  its  poflsessioD.  The  mortfrage 
debt  was  unpaid  and  not  due  at  the  time  of  the 
destruction  of  the  Insured  property.  The  trust 
company  brought  suit  agalnat  the  Insurance 
company  to  recover  the  amount  of  the  loss. 
While  this  action  was  pending  the  mortgage  debt 
matured,  and  the  trust  oompaoy.  In  pursuance 
of  its  oontraot  of  guaranty,  paid  it  off.  Held:  (1) 
That  neither  the  sale  and  conveyance  of  the  mort- 
gmred  property  by  Crew  without  the  permission 
of  the  insurance  company,  nor  his  failure  to  give 
the  insurance  company  notice  thereof,  voided 
the  policy  as  to  the  trust  company.  (2)  That  the 
status  of  the  trust  company  was  not  that  of  a 
mere  assignee  of  the  insurance  poll<7  issued  to 


Crew,  nor  that  of  a  person  appointed  to  collect 
the  loss  for  him;  that  the  policy  contained  a  con- 
tract between  the  Insurance  company  and  the 
trust  company  separate  and  independent  from 
the  contract  between  Crew  and  the  Insurance 
company:  and  that  the  rights  of  the  trust  oom- 
paoy could  not  be  made  to  depend  upon  Crew*s 
observance  of  his  agreements  with  the  insurance 
company.  (3i  That  the  neglect  of  the  trust  com- 
pany to  notify  the  insurance  company  of  the 
sale  of  the  mortgaged  property  did  not  void  the 
policy  as  to  the  trust  company. 
8.  Thatasbythetermsoftheinsiiraaee 
policy  the  loss  was  made  payable  to 
the  trust  eompanyt  and  as  it  owned  and 
held  possession  of  the  policy,  and  had  guaranteed 
the  payment  of  the  mortgage  debt,  the  suit  was 
properly  brought  in  its  name,  although  .the  as- 
signee of  the  mortgage  debt  was  also  a  inoper 
party  plaintiff. 


third  person,  nor  by  the  letter's  taking  out  addi- 
tional Insurance:  nor  is  the  mortgagee  bound  to 
pro  rate  with  the  latter  policy.  City  Five  Cents 
8a V.  Bank  v.  Pennsylvania  F.  Ins.  Co.  V&  Mass. 
166. 

The  mortiragee  may  furnish  the  proofs  of  loss* 
Graham  v.  Firemen's  Ins.  Co.  8  Daly,  421. 

But  it  has  been  held  that  the  attachment  of  the 
mortgage  clause  to  the  policy  after  it  has  become 
Toid  because  of  the  acts  of  the  mortgagor  and  after 
the  mortgagee  has  entered  for  breach  of  oondltion, 
will  give  the  mortgagee  no  rights  under  the  policy. 
Davis  V.  German  American  Ins.  Co.  136  Mass.  8S1. 

The  clause  has  no  application  to  the  case  of  a 
misrepresentation  by  an  agent  of  a  mortgagee  as 
to  the  owner  of  the  property.  And  his  interest  wiH 
not  be  protected  in  case  of  such  misrepresentation. 
4>raham  ▼.  Firemen's  Ins.  Co.  87  N.  Y.  80. 41  Am. 
Kep.a48. 

So  if  the  mortgagee  fails  to  notify  the  insorer  of 
Increase  of  hazurd  or  change  of  ownership  which 
came  to  his  attention,  the  mortgage  dause  ceases 
to  protect  him.  Ormsby  v.  Phoenix  Ins.  Co.  of 
Brooklyn  (S.  Dak.)  March  8, 1894. 

So  if  the  mortgagee  applies  for  a  renewal  of  the 
policy  and  fails  to  disclose  increased  hazard  which 
has  arisen  since  the  orlginallpollcy  was  issued  and 
which  is  known  to  him,  he  is  not  protected  by  the 
mortgage  clause.  Cold  v.  Germania  F.  Ins.  Co.  88 
!^.Y.86w 

And  in  National  Bank  of  D.  O.  Mills  ft  Co.  ▼. 
Union  f  ns.  Co.  of  San  Francisco,  88  Cal.  487,  al- 
thoufirh  the  question  was  not  directly  passed  upon, 
I't  seems  to  be  intimated  that  failure  by  the  mort- 
jragee  to  notify  the  insurer  of  increase  of  risk 
would  take  away  its  rlghu  under. the  mortgage 
clause. 

While  the  time  for  redemption  has  not  elapsed, 
the  fact  that  the  mortgagee  has  bid  in  the  property 
at  foreclosure  sale,  and  credited  the  amounts  of 
the  bid  on  its  debt  will  not  reduce  the  amount  of 
irs  debtee  as  to  reduce  the  amount  which  the  in- 
surer will  be  compelled  to  pay  under  the  policy. 
National  Bank  of  D.  O.  Mills  ft  Co.  v.  Union  Ins. 
Co.  of  San  I^anolsoo,  supra. 

BUfiUM  of  the  mongagor  and  Ms  granUm, 

The  mortgagor,  after  the  policy  has  become  void 
as  to  him,  cannot  compel  the  application  of  the 
amount  recovered  on  it  in  satisfaction  of  the  mort- 
gage. Springfield  Fire  ft  Marine  Ins.  Co.  v.  Allen, 
43  N.  T.  888, 8  Am.  Bep.  711. 

After  the  policy  has  became  void  as  to  the  mort- 
iragor,  be  cannot  acquire  any  interest  under  it  by 
^aking^an  assignment  from  the  mortgagee.  Lett 
V.  Guardian  F.  Ins.  Co.  60  Bun,  670, 126  N.  Y.  88. 
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If  the  mortgagor's  vendee  procures  additional 
insurance  with  an  a^rreement  between  both  com- 
panies as  to  prorating  in  case  of  loss,  the  mortga- 
gror  has  no  interest  in  the  orifrinal  policy,  because 
of  his  liability  on  the  bond,  to  compel  the  first  in- 
surers to  pay  the  mortgagee  the  face  of  their  pol- 
icy ftee  from  deduction  because  of  the  additional 
insurance.  Phoaniz  Ins.  Co.  of  Brooklyn  v.  Floyd, 
18  Hun,  287. 

After  the  mortgagor  has  conveyed  the  property 
in  violation  of  the  terms  of  the  policy  neither  he 
nor  his  vendee  can  compel  an  application  of  the 
proceeds  of  the  policy  to  the  satisfaction  of  the 
mortgage.  Sterling  F.  Ins.  Co.  v.  Beffrey,  48  Minn.  8l 

If  the  policy  is  avoided  by  the  act  of  the  owner, 
a  second  mortgagee  cannot  have  an  interest  in  the 
insurance  if  the  insurer  has  paid  the  mortgagee^ 
claim  and  taken  an  assignment  of  the  mortgage  in 
accordance  with  the  terms  of  the  policy.  Allen  v* 
Watertown  F.  Ins.  Co.  188  Mass.  488. 

The  iubrooaticn  ekum. 

To  entitle  the  insurer  to  subrogation  under  the 
terms  of  the  clause  the  facts  must  be  such  that  as 
against  the  mortgagor  there  would  be  by  the  terms 
of  the  policy  an  actual  exemption  from  liability. 
Traders'  Ins.  Co.  v.  Race,  142 IIL  888. 

To  entitle  the  insurer  to  the  benefit  of  the  subro- 
gation clause  upon  tender  of  the  amount  of  the 
mortgagee's  loss  so  as  to  put  the  mortgagee  in  de- 
fault for  refusing  to  assign  the  mortgage  to  it,  it 
must  make  the  tender  within  a  reasonable  time 
and  before  it  has  compelled  the  mortgagee  to 
bring  suit  on  the  poUcy.  Eliot  Five  Cents  Sav, 
Bank  v.  Commercial  (7.  Assur.  Co.  142  Mass.  142L 

If  the  clause  simpler  provides  that  no  sale  of  th* 
property  shall  affect  the  right  of  the  mortgagee  to 
recover  in  case  of  loss  under  this  policy,  without 
any  provision  as  to  the  right  of  subrogation,  there 
can  be  no  subrogation  in  favor  of  the  insurance 
company.  Graves  v.  Hampden  F.  Ins»  Co.  18  AUen, 
28L 


The  proral/tng  timue, 

A  stipulation  that  in  case  of  other  insnranoe  the 
insurer  shall  not  be  liable  for  a  greater  proportion 
of  any  loss  than  the  sum  hereby  insured  bears  oo 
the  whole  amount  of  insurance  upon  the  property 
issued  to  or  held  by  any  person  having  an  Insurahla 
interest  therein,  whether  as  owner,  mortgagee,  or 
otherwise,  does  not  apply  in  case  the  same  oom- 
pany  issues  two  policies  on  the  same  day,  one  with 
the  mortgage  clause,  and  the  other  directly  to  the 
mortgagor  without  such  clause.  Grow  v.  Green- 
wich Ins.  Go.  66  Hun,  64^  H.  P.  F. 
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permlflBlOD  In  this  policy,  then,  and  in  every  such 
oase,  this  policy,  is  void."  <b)  "When  the  prop- 
erty shall  be  sold 'or  incumbered,  or  otherwise 
disposed  of,  written  notice  sbnil  be  flriven  the 
company  of  such  sale  or  incumbrance  or  dis- 
posal; otherwise,  this  insurance  on  said  property 
shall  immediately  terminate."  Attached  to  this 
policy,  and  made  part  thereof,  was  a  '*monfrage 
slip,**  as  follows:  ''It  is  hereby  agreed  that  this  in 
su ranee,  as  to  the  Interest  of  the  mortKatree  only 
therein,  shall  not  be  invulidated  by  any  act  or 
ne^rlect  of  the  mortgagor  or  owner  of  the  prop- 
erty insured,  nor  by  the  occupation  of  the  prem- 
ises for  purposes  more  hazardous  than  are  per- 
mitted by  this  policy.  It  is  further  agreed  that 
the  mortgagee  shall  notify  said  company  of  any 
change  of  ownership  or  increase  of  hanrd  which 
shall  come  to  the  knowledge  of  the  said  mort- 
gagee, and  that  every  increase  of  hasird  not  per- 
mitted by  this  policy  to  the  mortgagor  or  owner 
•hall  be  paid  for  by  the  mortgagee  on  reasonable 
demand,  according  to  the  established  scale  of 
rates,  for  the  whole  term  of  use  of  such  to* 
creased  hazard.   It  is  also  agreed  that  when- 


ever, the  company  shall  pay  the  mortgagee  any 
sum  for  loss  under  this  policy,  and  shall  daia 
that,  as  to  the  mortgairor  or  owner,  no  llabiUty 
therefor  existed,  it  shall  at  once  be  legally  sub- 
rogated to  all  the  rights  of  the  mortgagee  under 
all  the  securities  held  as  collateral  to  the  mort- 
gage debt,  to  the  extent  of  such  payment,  or,  at 
its  option,  may  pay  to  the  mortgagee  the  wholt 
principal  due  or  to  grow  due  on  the  mortgage^ 
with  interest,  and  shall  thereupon  receive  a  fall 
assignment  and  transfer  of  the  mortgage  and  all 
other  securities  held  as  collateral  to  the  mortgage 
debt;  but  no  iBuch  subrogadon  shall  Impair  the 
right  of  the  mortgagee  to  recover  the  fall 
amount  of  its  claim."  The  policy,  on  tt>  isao- 
anoe,  was  delivered  to  the  trust  oompanj,  which 
retained  the  possession  and  tJtle  thereof.  Crew 
■old  and  conveyed  the  mortgaged  property  with- 
out the  written  permission  of  the  Insonnot 
company,  and  of  which  sale  the  latter  had  no  no- 
tice of  any  kind  antU  after  the  insured  property 
was  destroyed  by  fire.  The  trust  company 
learned  of  the  conveyance  of  the  property  eooo 
after  it  occurred,  but  neglected  to  notify  the  la- 


tee),  as  interest  may  appear,  and  this  insurance  as 
to  the  interest  of  the  mortgagee  (or  trustee)  only 
therein,  shall  not  be  invalidated  by  any  act  or  neg- 
lect of  the  mortgagor  or  of  the  within  described 
property,  nor  by  any  foreclosure  or  other  proceed- 
ings or  notice  of  sale  relating  to  the  property,  nor 
by  any  change  in  the  title  or  ownership  of  the 
property,  nor  by  any  occupation  of  the  premises 
for  purposes  more  hazardous  than  are  permitted 
by  this  policy:  Provided,  that  in  case  the  mort- 
gagor or  owner  shall  neglect  to  pay  any  premium 
due  under  this  poHoy*  the  mortgagee  (or  trustee) 
shall,  on  demand,  pay  the  same. 

**Provided  also,  that  the  mortgagee  (or  trustee), 
■hall  notify  this  association  of  any  change  of  own- 
ership or  occupancy  or  increase  of  hazard  which 
•hall  come  to  the  knowledge  of  such  mortgagee 
lor  trustee)  and,  unless  permitted  by  this  policy,  it 
shall  be  noted  thereon  and  the  mortgagee  (or  trus- 
tee) shall,  on  demand,  pay  the  premium  Cor  such 
increased  hazard  for  the  term  of  the  use  thereof; 
otherwise  this  policy  shall  be  null  and  void. 

**This  association  reserves  the  rlgrht  to  cancel  this 
policy  at  any  time  as  provided  by  its  terms,  but  in 
such  case  this  policy  shall  continue  in  force  for 
the  benefit  only  of  the  mortgagee  (or  trustee)  for 
ten  days  after  notice  to  the  mortgagee  (or  trustee) 
of  such  cancellation  and  shall  then  cease,  and  this 
association  shall  have  the  right,  on  like  notice,  to 
cancel  this  agreement. 

**Whenever  this  association  shall  pay  the  mort- 
gagee (or  trustee)  any  sum  for  leas  or  damage  un- 
der this  policy  and  shall  claim  that  as  to  the  mort- 
gagor or  owner,  no  liability  therefor  existed,  this 
association  shall  to  the  exteot;of  such  payment,  be 
thereupon  legally  subrogated  to  all  the  rights  of 
the  party  to  whom  such  payment  shall  be  made, 
under  all  securities  held  as  collateral  to  the  mort- 
gage debt,  or  may,  at  iu  option,  pay  to  the  mort- 
gagee (or  trustee)  the  whole  principal  due  or  to 
grow  due  on  the  mortgage  with  interest,  and  shall 
thereupon  receive  a  full  assignment  and  transfer 
of  the  mortgage  and  of  all  such  other  securities; 
but  no  subrogation  shall  impair  the  right  of  the 
mortgHgee  (or  trustee)  to  recover  the  full  amount 
of  his  claim." 

An  additional  clause  has  been  inserted  in  the 
mortgage  clause  which  is  now  used  by  some  com- 
pan  ies.  It  is  known  as  the  full  contribution  clause 
and  is  as  follows: 

**In  case  of  any  other  insurance  upon  the  within 
described  property  this  company  shall  not  be  liable 
under  this  policy  for  a  greater  proportion  of  any 
loss  or  damage  sustained  than  the  sum  hereby  in- 
sured bears  to  the  whole  amount  of  insurance  on 
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said  property.  Issued  to  or  held  by  any  party  or 
parties  having  an  Insioabto  Interest  therein, 
whether  as  owner,  mortgagee,  or  otherwise.** 

In  Bddt  v.  Loinwir  AgsuB.  Go.,  post,  (HM,  eomeof 
the  policies  contained  the  full  contribution  eiaoie 
while  others  did  not. 

Most  of  the  mortgage  olauaes  In  vm  'eonf  ona 
quite 'Closely  to  thoee  given  abovo. 

The  mortgage  clause  Is  legaL  Wertohertsr  F. 
Ins.  Go.  V.  Ooverdale,  48  Kan.  44tk 

Rl^hiU  of  mortoagM, 

The  construction  of  this  clause  haa  been  quits 
uniformly  favorable  to  the  mortgagee. 

It  seems  to  have  settled  thetquestioo  that  the 
mortgagee  may  maintain  an  action  In  his  own 
name  for  the  loss  sustained  by  him.  Hartford  V. 
Ins.  Go.  V.  Oloott  97I1L  418. 

And  the  mortgagor  cannot  maintain  an  actlOB 
on  the  policy  unless  the  mortgage  debt  has  been 
paid,  or  he  has  authority  from  the  mortgagee  todo 
■o.   Westchester  F.  Ins.  Co.  V.  Ooverdale,  supra. 

8o  in  acase  in  which  a  bank  liad  an  agreement 
with  the  insurance  company  as  to  all  policies  ss> 
signed  to  it  which  was  practically  the  same  as  the 
Mew  York  mortgage  clause,  the  court  held  that  un- 
der such  contract  the  mortgagee  was  entitled  to 
maintain  an  action  on  the  policy  in  its  own  name. 
Meriden  8av.  Bank  v.  Home  Mut.  F.  Ins.  Oa  50 
Oonn.SOd 

The  legal  effect  of  the  mortgage  clause  Is  thst 
the  insurer  agrees  that  In  case  of  loss  it  will  pay 
the  money  directly  to  the  mortgagee,  and  recog- 
nizes him  as  a  distinct  party  in  interest.  It  creates 
a  new  contract  with  the  mortgagee.  Hastings  v. 
Westchester  F.  Ins.  Go.  T8  N.  Y.  14L 

The  acts  of  the  mortgagor  wiU  not  afTeet  the 
rights  of  the  mortgagee.  Eliot  Five  Gents  Sav* 
Bank  v.  Gommercial  U.  Assur.  Go.  14S  Mass.  I4& 

The  mortgagee  is  not  to  be  affected  by  additional 
Insurance  taken  by  the  mortgagor.  Hartford  F. 
Ins.  Go.  V.  Olcott,  supra. 

The  mortgagee  Is  not  affected  by  the  mortgagor^ 
obtaining  more  insurance  than  the  amount  per- 
mitted, even  though  the  policies  are  in  his  posses- 
sion, or  though  the  insurance  is  taken  out  by  him 
at  the  mortgagor's  request.  Mutual  F.  Ina.  Go.  of 
New  York  v.  Alvord,  (Q  Fed.  Rep.  764. 

The  fact  that  the  mortgagee  proceeds  to  make 
the  repairs  will  not  prevent  its  recovering  on  the 
policy,  if  the  insurer  ne%'er  gives  notice  of  its  in- 
tention to  do  so.  Bitot  Five  Gents  8av.  Bank  v* 
Oomraeroial  U.  Assur.  Go.  nipra. 

The  policy  as  to  the  mortgagee  is  not  avoided  bf 
the  sale  of  the  property  by  the  mortgagor  to  a 
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Bunmce  company  thereof  until  after  the  lire. 
Prior  to  the  destruction  of  the  Insured  property 
by  fire  the  trpst  company  sold  and  aaeUrned  the 
ronrlsQge  debt,  gruaranteeing  the  collection  and 
pay  mem  thereof,  but  did  not  assign  the  Insurance 
poi  icy.  or  part  with  its  poaseesion.  The  mortgage 
debt  was  unpaid  and  not  due  at  the  time  of  the 
destruction  of  the  insured  property.  The  trust 
company  brought  suit  against  the  insuranoe 
company  to  recover  the  amount  of  the  loss. 
While  this  action  was  pending  the  mortgage  debt 
matured,  and  the  trust  company,  in  pursuance 
of  its  oontraet  of  guaranty,  paid  it  off.  Held:  (1) 
That  neither  the  sale  and  conveyance  of  the  mort- 
gaged property  by  Crew  without  the  permiaslon 
of  the  insurance  company,  nor  his  failure  to  give 
the  insurance  company  notice  thereof,  voided 
the  policy  as  to  the  trust  company.  (8)  That  the 
status  of  the  Irust  company  was  not  that  of  a 
mere  assignee  of  the  insurance  poUoy  issued  to 


Crew,  nor  that  of  a  person  appointed  to  oolieot 
the  loss  for  him;  that  the  policy  contained  a  con- 
tract between  the  insurance  company  and  the 
trust  company  separate  and  independent  from 
the  contract  between  Crew  and  the  insurance 
company:  and  that  the  rights  of  the  trust  com- 
pany could  not  be  made  to  depend  upon  Crew^s 
observance  of  his  agreements  with  the  insurance 
company.  (3>  That  the  neglect  of  the  crust  com- 
pany to  notify  the  Insiurance  company  ot  the 
sale  of  the  mortgaged  property  did  not  void  the 
policy  as  to  the  trust  company. 
8*  ThatasbytlietermBoftlieiiisiiraiiee 
policy  the  loss  was  made  payable  to 
the  trust  eompanyy  and  as  it  owned  and 
held  possession  of  the  policy,  and  had  guaranteed 
the  payment  of  the  mortgage  debt,  the  salt  was 
properly  brought  in  its  name,  although  .the  as- 
signee of  the  mortgage  debt  was  also  a  propsr 
party  plalntUL 


third  person,  nor  by  the  latter*s  taking  out  addl- 
tlonnl  insurance;  nor  is  the  mortgagee  bound  to 
pro  rate  with  the  latter  policy.  City  Five  Cents 
Bav.  Bank  v.  Pennsylvania  F.  Ins.  Co.  122  Mass. 
16&. 

The  mortgagee  may  furnish  the  proofs  of  loss* 
Graham  v.  Firemen's  Ins.  Co.  8  Daly,  4SSL 

But  it  has  been  held  that  the  attachment  of  the 
mortgage  clause  to  the  policy  after  it  has  become 
void  because  of  tlie  acts  of  the  mortgagor  and  after 
the  mortgagee  has  entered  for  breach  of  condition* 
will  give  the  mortgagee  no  rights  under  the  policy. 
Davis  ▼.  German  American  Ins.  Co.  186  Mass.  SSL 

The  clause  has  im>  application  to  the  ease  of  a 
misrepresentation  by  an  agent  of  a  mortgagee  as 
to  the  owner  of  t  he  property.  And  his  interest  will 
not  be  protected  in  case  of  such  misrepresentation, 
draham  T.  Firemen's  Ins.  Co.  87  N.  Y.  89. 41  Am. 
Kep.848. 

So  if  the  mortgagee  fails  to  notify  the  insurer  of 
increase  of  hazard  or  change  of  ownership  whioh 
came  to  his  attention,  the  mortgage  oLaose  oeosei 
to  protect  him.  Ormsby  v.  Phosniz  Ins.  Go.  of 
Brooklyn  (S.  Dak.)  March  8, 1894. 

So  if  the  mortgagee  applies  for  a  renewal  of  the 
poiicy  and  fails  to  disclose  increased  hazard  which 
has  arisen  since  the  originallpolicy  wss  issued  and 
which  is  known  to  him,  he  is  not  protected  by  the 
mortgage  clause.  Cold  v.  Germanla  F.  Ins.  Co.  90 
N.Y.aBw 

And  in  National  Bank  of  D.  0.  Mills  ft  Co.  ▼. 
Union  Ins.  Co.  of  San  Francisco,  88  Cal.  487,  al- 
though the  question  was  not  directly  passed  upoD« 
it  seems  to  be  intimated  that  failure  by  the  mort- 
iragee  to  notify  the  insurer  of  increase  of  risk 
would  take  away  Its  rights  under,  the  mortgage 
clause. 

While  the  time  for  redemption  has  not  elapsed, 
the  fact  that  the  mortgagee  has  bid  in  the  property 
at  foreclosure  sale,  and  credited  the  amounts  of 
rbe  bid  on  its  debt  will  not  reduce  the  amount  of 
iis  debtpo  as  to  reduce  the  amount  which  the  in- 
surer will  be  compelled  to  pay  under  the  policy. 
National  Bank  of  D.  O.  Mills  ft  Co.  v.  Union  Ins. 
Co.  of  San  Itanctsoo,  supra. 

RlffiiU  cf  the  mortgagor  and  hta  granUm, 

The  mortgagor,  after  the  policy  has  become  void 
as  to  him,  cannot  compel  the  application  of  the 
amount  recovered  on  it  in  satisfaction  of  the  mort- 
irage.  Bpringfleld  Fire  ft  Marine  Ins.  Co.  v.  Alien, 
43  N.  T.  880, 8  Am.  Rep.  711. 

After  the  policy  has  becQme  void  as  to  the  mort- 
gagor, he  cannot  acquire  any  interest  under  it  by 
making  an  assignment  from  the  mortgagee.  Lett 
V.  Guardian  F.  Ins.  Co. »  Bun,  670, 126  N.  Y.  88. 
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If  the  mortgagor's  vendee  prooores  additionsl 
insurance  with  an  agreement  between  both  oom- 
panies  as  to  prorating  in  case  of  loss,  the  mortga- 
gor has  no  interest  in  the  origiual  policy,  because 
of  his  liability  on  the  bond,  to  compel  the  first  in- 
surers to  pay  the  mortgagee  the  face  of  their  pd- 
ioy  free  from  deduction  because  of  the  additional 
insmranoe.  Phoaniz  Ids.  Co.  of  Brooklyn  v.  Floyd, 
19  Hun,  287. 

After  the  mortgagor  has  conveyed  the  property 
In  violation  of  the  terms  of  the  policy  neither  he 
nor  his  vendee  can  compel  an  application  of  the 
proceeds  of  the  policy  to  the  satisfaction  of  the 
mortgage.  Sterling  F.  Ins.  Co.  v.  Beffrey,  48  Minn.  91. 

If  the  policy  is  avoided  by  the  act  of  the  owner, 
a  second  mortgagee  cannot  have  an  interest  in  the 
insurance  if  the  insurer  has  paid  the  mortgagee v 
claim  and  taken  an  assignment  of  the  mortgage  In 
accordance  with  the  terms  of  the  poUoy.  AUea  t* 
Watertown  F.  Ins.  Co.  188  Mass.  488. 

The  whrogatUm  Oaiam. 

To  entitle  the  insurer  to  subrogation  under  the 
terms  of  the  clause  the  facts  must  be  such  that  as 
against  the  mortgagor  there  would  be  by  the  terms 
of  the  policy  an  actual  exemption  from  liability. 
Traders*  Ins.  Co.  v.  Race,  liSt  IlL  888. 

To  entitle  the  insurer  to  the  benefit  of  tlie  subro- 
gation clause  upon  tender  of  the  amount  of  the 
mortgagee's  loss  so  as  to  put  the  mortgagee  in  da- 
fault  for  refusing  to  assign  the  mortgage  to  it,  it 
must  make  the  tender  within  a  reasonable  time 
and  before  it  has  compelled  the  mortgagee  to 
bring  suit  on  the  policy.  Eliot  Five  Cents  Sav* 
Bank  v.  Commercial  U.  Assur.  Co.  Itt  Mass.  14Z. 

If  the  clause  simply  provides  that  no  sale  of  the 
property  shall  affect  the  right  of  the  mortgagee  to 
recover  in  case  of  loss  under  this  policy,  without 
any  provision  as  to  the  right  of  subrogation,  there 
can  be  no  subrogation  in  favor  of  the  insuranoe 
company.  Graves  v.  Hampden  F.  Ins.  Go.  10  Alien, 
881. 


The  prorating  tHatue, 

A  stipulation  that  in  case  of  other  insurance  the 
insurer  shall  not  be  liable  for  a  greater  proportion 
of  any  loss  than  the  sum  hereby  insured  bears  on 
the  whole  amount  of  insuranoe  upon  the  property 
issued  to  or  held  by  any  person  having  an  insurable 
Interest  therein,  whether  as  owner,  mortgagee,  or 
otherwise,  does  not  apply  in  case  the  same  com- 
pany issues  two  policies  on  the  same  day,  one  with 
the  mortgage  clause,  and  the  other  directly  to  the 
mortgagor  without  such  clause.  Crow  v.  Green- 
wich Ins.  Co.  68  Hun,  64.  H.  P.  F* 
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an  inflaranoe  of  tbe  interest  of  the  owner  of 
thr  property  solely ;  that  such  owner  was  the 
assured,  and  the  defendant  only  agreed  to 
make  good  the  loss  of  such  owner,  and  inas- 
much as  another  policy  existed  at  the  time 
in  favor  of  such  owner,  although  entirely  un- 
known to  both  the  plaintiffs  and  the  defend- 
ant, the  latter  was  entitled  to  the  benefit  of 
the  condition  contained  in  this  policy,  which 
declares  that  in  case  of  any  other  insurance 
.  .  .  the  assured  is  entitled  to  recover  no 
greater  proportion  of  the  loss  sustained  than 
the  sum  insured  bears  to  the  whole  amount 
insured  thereon.  This  position  cannot,  I 
think,  be  maintained.  Prior  to  the  time 
when  the  mortgage  clause  was  entered  upon 
the  policy,  the  word  'assured*  referred  to  the 
owner,  and  it  is  hardly  to  be  assumed  that 
the  mortgagees  would  have  accepted  such  a 
provision  if  there  was  any  reason  to  suppose 
that  they  would  be  affected  by  any  prior  in- 
surance. They  would,  no  doubt,  have  de- 
manded a  separate  policy  as  mortgagees,  in- 
stead of  trusting  to  the  hazard  and  uncertaintv 
of  pursuing  a  remedy  upon  a  policy  of  which 
they  had  no  knowledge,  and  against  a  com- 
pany to  which  they  were  strangers,  and  in 
regard  to  whose  responsibilitv  they  had  no 
information  whatever.  The  legal  effect  of 
the  mortgage  clause  was  that  the  defendant 
agreed  that  in  case  of  loss  it  would  pay  the 
money  directly  to  the  mortgagees,  and  they 
were  thus  recognized  as  a  distinct  party  in 
interest.  It  created  a  new  contract  from  that 
time  with  the  inort^'ngees,  the  terms  of  which 
most  clearly  indicate  that  it  had  no  relation 
to  the  application  of  the  condition  referred 
to.  The  insurance  had  been  to  the  owner, 
and  the  addilional  provisions,  which  were 
incorporated  in  the  policy  by  the  mortgage 
clause,  created  a  distinct  contract  with  the 
mortgagees.  It  was  an  independent  agree- 
ment, partaking  in  no  sense  of  the  character 
of  an  assignment  of  a  policy  of  insurance, 
but  one  in  which  the  mortgagees  were  recog- 
nized as  a  separate  party,  having  distinct 
rights,  and  entitled  to  receive  the  fiill  amount 
of  insurance  money,  without  any  re^rd 
whatever  to  the  owner  of  the  property.  The 
meaning  of  the  word  'assurea'  has  not  been 
changed  by  the  addition  of  the  mortgage 
clause,  the  object  of  which  evidently  was  to 
protect  the  mortgagees  against  the  effect  of 
the  provision  in  which  the  word  is  employed. 
The  interest  of  the  latter  was  distinct  and 
separate  when  this  change  in  the  policy  was 
made,  and  the  intention  of  the  parties  was, 
beyond  question,  to  insure  the  plaintiffs  un- 
der a  new  contract.  Any  different  interpreta- 
tion would  lead  to  great  injustice,  and  place 
the  mortgagees  under  the  control  and  at  the 
mercv  of  the  owner,  bv  changing  the  charac- 
ter or  the  defendant's  liability,  which  might 
operate  to  prevent  the  indemnity  which  the 
defendant  intended  to  provide.  If  the  con- 
dition referred  to  was  in  force  either  before 
or  after  the  arrangement,  the  owner  might 
effect  other  insurance,  and  thus  jeopard  the 
rights,  if  not  entirely  control  the  security,  of 
the  plaintiffs."  All  that  is  said  by  Miller, 
/.,  in  the  Westchester  Case,  is  applicable  to 
the  case  at  bar.  In  this  case  the  insurance 
company,  by  the  mortgage  slip,  stipulated 
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that  the  rights  of  the  tmsl  eonpaziy  dioald 
not  be  invalidated  by  any  act  or  neglect  of 
the  mortgagor  or  owner  of  the  insured  prop- 
erty. Reading  the  entire  policy  together, 
the  only  reasonable  construction  that  can  be 
placed  upon  it  is  that  it  was  never  the  Inten- 
tion of  the  insurance  company  or  of  the  trost 
company  that  the  rights  of  the  latter  ahoaM 
be  made  in  any  manner  to  depend  upon  any 
act  or  omission  of  Crew,  the  mortgagor  ana 
original  owner  of  the  insured  property. 

In    Westcliester  F.  Ins,  Co,  ▼.  OnardaU,  48 
Kan.  446,  a  policy  substantially  like  the  one 
in  controversy  here  was  considered  by  the 
supreme  court  of  Kansas ;  and  in  deciding  tiie 
rights  of  a  mortgagee  to  whom,  by  a  mort- 
gage slip  attached  to  the  policy,  the  loaa  wsf 
made  payable,  that  pourt  said:    "The  mort- 
gage clause  [slip]  created  an  independent 
and  a  new  contract,  which  removes  the  oMrt- 
gagees  beyond  the  control  of  the  eAect  of 
any  act  or  neglect  of  the  owner  of  the  prop- 
erty, and  renders  such  mortgagees  parties 
who  have  a  distinct  interest,  sepamte  from 
the  owner,  embraced  In  another  and  a  diflier- 
ent  contract    The  tendency  of  the  recent  cases 
is  to  recognlKe  these  distinctions  and  thus 
protect  the  rights  of  the  mortgagee,  when 
named  in  the  policy,  uid  tbe  interests  of  tlis 
owner  and  of  the  mortgagee  are  regaided  sf 
distinct  subjects  of  insurance.*   In  OKIjr  Flm 
Cents  8av,  Sank  ▼.  JRmnsyloaniia  F.  Ina.  €b., 
123  Mass.  165,  the  sopreme  court  of  Msflsa- 
chusetts  had  under  consideration  a  policy 
substantially  like  the  one  in  salt,  and,  u 
discussing  the  rights  of  a  mortgagee  to  re- 
cover on  we  policy  notwithstanding  the  vio- 
lation of  its  terms  by  the  owner,  said :    "But 
the  [insurance]  company  has  made  a  special 
contract  with  the  plaintiff,  bjr  the  fair  con- 
struction of  which  we  think  ft  is  entitled  to 
recover  the  whole  loss  proved  in  this  case, 
it  being  less  than  its  debt.    The  [insoranoe] 
company  has  agreed  that  'no  sale  or  transfer 
of  the  property  hereby  insured  shall  vitials 
the  right  of  the  mortgagee  to  recover  in  can 
of  loss. '    A  necessary  consequence  of  a  sale 
and  transfer  of  the  property  is  that  tbe  pur- 
chaser has  a  right  to  insure  his  interesL 
Such  right  is  an  incident  of  his  ownership. 
The  object  of  the  special  stipulation  which 
the  mortgagee  took  care  to  procure  was  to 
secure  the  insurance  of  its  interest  as  mort- 
gagee, and  to  avoid  its  defeat  by  any  sale 
or  transfer  of  the  property ;  and,  by  a  fair 
interpretation  of  the  contract,  it  means  that 
\\s  right  to  recover  shall  not  be  vitiated  by 
any  of  the  natural  consequences  or  incidents 
of  a  sale  or  transfer.    Otherwise,  the  stipu- 
lation is  of  very  slight  value  to  the  mor^a- 
gee."    In  Hariferd  F.  Int.  Co.  v.  (HeeU,  97 
111.  489,  the  facts  were :    The  owner  of  prop- 
erty procured  a  policy  of  insurance  on  the 
buildings  thereof  in  his  own  name,  for  his 
own  benefit,  and  for  tlie  benefit  of  a  bank  to 
which  he  owed  a  debt  secured  by  a  mortgage 
on  the  insured  property.    This  mortgage  re- 
quired the  owner  to  insure  the  property  for 
the  benefit  of  the  bank.    The  policy  provided 
that  in  case  of  loss  the  insurance  company 
should  pay  the  amount  of  it  to  a  trustee 
named  in  the  mortgage,  for  the  benefit  of  the 
bank  or  the  holder  <n  the  note.    The  poli^ 
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also  provided  that  the  owner  might  procure 
additional  insurance,  but  that  in  case  he  did 
so,  and  loss  occurreti,  he  should  not  be  en- 
titled to  recover  of  the  Hartford  Insurance 
Oompanj  any  greater  proportion  of  the  loss 
than  the  amount  insured  by  itfr  policy  bore 
to  the  whole  sum  insured.     The  policy  also 
provided  that  in  case  of  loss,  and  a  failure 
of  the  insurance  company  and  the  insured  to 
agree  upon  the  amount  thereof,  the  contro- 
versy should   be  submitted  to  arbitration. 
There  was  a  mortgage  clause  or  mortgage 
«lip  attached  to  the  policy,  containing  sub- 
stantially the  provisions  of  the  mortgage  slip 
made  a  part  of  the  policy  in  controversy  here. 
The  owuer  of  the  property  procured  addi- 
tional insurance  thereon.     A  Ion  occurred, 
and  the  owner  and  the  insurance  company  ar- 
bitrated tlie  amount  thereof.    The  insurance 
company  having  refused  to  pay  the  amount 
of  loss  to  Olcott,  the  trustee  in  the  mortgage 
beld  by  the  bank,  this  suit  resulted.    The 
supreme  court  of  Illinois  decided  that  the 
owner  and  the  bank  held  distinct  interests 
under  the  policy,  it  being  in  substance  two 
oontracts;  that  the  owner,  in  a  suit  on  the 
policy  for  a  loss,  would  be  limited  to  a  re- 
oovery  of  a  pro  rata  share  of  the  companv, 
when  prorated  with  the  amounts  of  the  sub- 
sequent policies,  and  would  be  bound  by  his 
act  of  submitting  the  amount  of  damages  to 
appraisal,  but  the  bank,  in  a  suit  by  it  or 
its  trustees,  would  not  be  limited  to  a  recov- 
ery  of  the   insurance   company's  prorated 
share,  with  the  other  companies  issuing  the 
subsequent  policies,  nor  would  it  be  bound 
by  tlic  selection  of  appraisers  in  which  it 
•did  not  join,  and  that  it  had  no  control  over 
the  acts  of  the  mortgagor,  and  was  not  bound 
by  his  acts  or  neglect. 

In  the  case  at  bar,  if  the  tmst  company 
was  suin^  simply  as  the  assignee  of  Crew, 
then  its  right  to  recover  woula  depend  upon 
whether  Grew  could  recover,  or  if,  bv  the 
insurance  policy,  the  trust  company  had  been 
named  as  a  party  to  whom  the  loss  should  be 
paid,  as  the  agent  or  trustee  of  Crew,  then 
Its  right  to  recover  would  depend  upon 
whether  Crew  could  enforce  the  policy.  But 
the  trust  company  does  not  stand  in  either 
of  these  relations  in  this  case.  It  had  an  in- 
terest in  the  assured  property,  in  that  it  bad 
a  lien  upon  it,  and  stands  here  to  enforce 
rights  of  its  own  under  the  contract  between 
it  and  the  insurance  company. 

2.  As  already  stated,  one  of  the  terms  of 
the  policy,  or  the  mortgage  slip  nmde  a  part 
thereof,  was  that  the  trust  company  would 
notify  the  insurance  company  of  any  change 
of  ownership  of  the  insured  property,  or  in- 
crease of  hazard  thereto,  which  should  come 
to  the  knowledge  of  the  trust  company.  The 
trust  company  learned  of  the  conveyance  of 
the  property  by  Crew  to  Platter  soon  after 
it  occurred,  but  neglected  to  notify  the  in- 
surance company  tliereof.  The  second  argu- 
ment of  counsel  for  the  insurance  company 
is  that/  because  of  the  failure  of  the  trust 
comnany  to  notify  the  insurance  company  of 
the  change  of  ownership  of  the  insured  prop- 
ertv,  the  trust  company  has  lost  its  rieht  to 
enforce  tlie  policy.  It  is  not  claimed  that 
the  transfer  of  the  property  in  any  manner 
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increased  the  hazard  of  the  risk.  So  we  have 
the  question  as  to  whether  the  neglect  of  the 
trust  company  to  notify  the  insurance  com- 
panv that  Crew  had  conveyed  the  property 
worked  a  forfeiture  of  the  rights  of  the  trust 
company  to  enforce  the  policy.  The  policy 
does  not  provide  when  the  mortgagee  shall 
^ive  this  notice,  nor  is  there  any  provision 
in  the  policy  or  mortgage  slip  to  the  effect 
that  in  case  the  mortgagee  comes  into  pos- 
session of  knowledge  that  the  hazard  of  the 
risk  has  been  increased,  or  that  the  property 
has  been  conveyed,  and  neglects  to  notify 
the  insurance  company  thereof,  the  policy 
shal  1  therefore  be  void.  We  are  not  prepared 
to  say  that  such  a  provision  could  be  en- 
forced if  it  was  contained  in  the  policy. 
There  is  no  claim  here  on  the  part  of  the  in- 
surance company  that  it  has  su£Fered  any  in- 
jury or  danuige  by  reason  of  the  neglect  of 
the' trust  company  in  this  respect.  The  In- 
surahce  company  has  received  a  premium  for 
carrying  this  risk  for  five  years,  and  we  do 
not  think  that  it  should  be  allowed  to  escape 
compliance  with  its  contract  because  the  trust 
companv  has  neglected  to  perform  an  im 
material  promise  on  its  part,  and  which 
neglect  of  the  trust  company  has  worked  no 
injury  whatever  to  the  insurance  company. 
Bastings  v.  Westchester  F.  Ine.  Oo.  78  N.  T. 
141. 

8.  The  third  point  relied  upon  by  counsel 
for  the  insurance  company  for  reversing  this 
case  is  that  this  suit  was  not  brought  in  the 
name  of  the  real  party  in  interest.  We  have 
already  seen  that  the  policy  contained  a  sepa- 
rate and  independent  contract  between  the 
insurance  company  and  the  trust  company, 
and  that  the  trust  company  had  an  interest  la 
the  insured  property.  By  the  terms  of  this 
contract  the  policy,  when  issued,  was  de- 
livered to  the  trust  company,  and  it  has  never 
parted  with  its  possession  or  the  title  to  it 
since.  **  Where,  by  a  policv  of  fire  insur- 
ance, the  loss  is  made  payable  to  a  third  per- 
son as  his  interest  may  appear,  the  language 
imparts  an  interest  in  the  property  in  such 
third  person  to  the  extent  of  his  interest. 
The  insurance  is  for  his  benefit,  and  he  or 
his  assignee  may  maintain  an  action  upon 
the  policy  in  case  of  loss."  Pitney  ▼.  OUm 
FaUs  Ins.  Oo,  65  K.  T.  6.  In  this  case 
Crew,  had  he  never  conveyed  the  insured 
property,  could  not  have  maintained  an  ac- 
tion against  the  insurance  company  to  recover 
this  loss,  at  least  without  showing  that  he 
had  paid  and  discharged  the  mortgage  debt. 
WesUs/tester  F.  Ins.  Oo.  ▼.  Oowrdak,  48  Kan. 
446.  At  the  time  the  suit  was  brought^ 
Huey,  the  owner  of  the  mortnge  debt,  may 
have  b^n  a  proper  party  plaintiff,  but  that 
question  was  not  raised  in  the  court  below, 
and  is  not  raised  here.  Furthermore,  Huey, 
by  assigning  the  mortgage  debt  to  the  trust 
company  during  the  pendency  of  the  action, 

f»arted  with  all  his  interest,  if  he  had  anv, 
n  the  subject-matter  of  this  action  and  dis- 
qualified himself  from  being  a  party  thereto. 
The  trust  company,  by  assigning  the  mort- 
gage debt  to  Huey,  did  not  thereby  assiffa 
him  the  insurance  policy,  nor  part  with  its 
interest  in  it,  nor  its  right  to  enforce  it.  As 
the  trust  company  guaranteed  the  collection 
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Mid  iMiyment  of  the  mortgage  debt,  it  still 
had  such  an  interest  in  the  insured  property 
as  entitled  it,  in  case  of  a  loss,  to  sue  for  a 
recovery,  and  at  the  time  the  judgment  was 
rendered  the  only  party  that  could  have 
maintained  this  action  was  the  trust  com- 
pany.   EUUkwU  ▼.  Micmi   VaUsy  ln$.   Oo, 


48  Ohio  St  688,  14  L.  R.  A.  481 :  Om  v. 
Niagara  F.  Ins.  Oo.  80  N.  Y.  818;  Weed  v. 
Hamburg- Bremen  P.  Ine.  Oo.  188  N.  Y.  884; 
Weeteheeter  F,  Ins.  Oo,  ▼.  Ooeerdaie^  evpr^ 
There  is  no  error  in  the  record,  and  ikejmif- 
ment  qf  the  district  eeart  is  a^firmsd. 


NBW  YORK  COURT  OP  APPEALS. 


Frod  0.  EDDY,  Receiver  of  the  Syracuse 
Screw  Company, 

LONDON  ASSURANCE  CORPORATION, 
Appt., 

and 
Giles  EYERSON,   BespL  , 

(And  Six  Other  Cases.) 

a43N.Y.81U 

1*  A  mortgra^^ee  may  properly  proceed 
to  Judgment  and  sale  in  a  forecloanre 
snit  which  was  pending  when  a  loss  hy  fire  oo* 
eurred,  unless  payment  of  his  mortgasre  debt  Is 
made,  under  a  policy  stlpulatlDsr  that  his  interest 
in  the  Ineuranoe  shall  not  be  invalidated  byfore- 
closure,  although  it  also  provides  for  subrofratlon 
of  the  insurer  to  bis  rights  under  the  mortgage 
with  a  proviso  that  it  shall  not  impair  his  right 
to  recover  the  full  amount  of  his  claim. 

8*  A  provision  that  a  mortgagree^s  In- 
terest in  a  policy  of  insnranoe  shall 
not  be  ''invalidated*'  by  any  act  of  the 
owner  means  that  It  shall  not  be  Injuriously  **im- 
paired  or  alfccied"  thereby,  aod  prevents  ibe  re- 
duction of  his  recovery  on  account  of  other  Id- 
su ranee  taken  without  his  knowledire  by  reason 
of  a  provisioD  that  the  insurer  shall  be  liable  only* 
in  proportion  that  the  sum  Insured  by  the  policy 
bears  to  the  whole  amount  of  insurance  issued  to 
or  held  by  any  party  or  parties  having  an  insur- 
able interest. 

8«  Invalid  insnranoe  taken  by  the 
owner  of  property  in  violation  of  a  policy 
cannot  be  reckoned  in  determining  the  recovery 
of  a  mortiragee,  where  the  policy  provides  that 
his  Interest  shall  not  be  invalidated  by  any  act  of 
the  owner,  although  it  provides  generally  that 
the  insurer  shall  be  liable  only  for  its  proportion 
of  the  loss  according  to  the  whole  amount  of  in- 
surance on  the  property. 

(October  9, 18M.I 

APPEAL  by  the  defendant  insurance  com- 
pany from  a  judgment  of  the  General 
Term  or  the  Supreme  Court,  Fourth  Depart- 
ment, modifying  and  affirming  as  modified  a 
Judgment  entered  in  the  office  of  the  clerk  of 
Onondaga  county,  in  favor  of  defendant  Ever- 
son.  in  an  action  brought  to  recover  the  amount 
alleged  to  be  due  on  certain  policies  of  fire  in- 
surance upon  property  In  which  Everson  had 
ftn  interest  as  mortgagee.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  A.  H.  Sawyer,  for  appellants: 
The  defendant  insurance  companies  upon 

Nora— For  construction  of  the  mortgage  clause, 
see  note  to  the  case  Immedlatelj  preoeding  this 
one. 
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payment  to  the  defendant  Bfwsoa  of  die 
amount  due  under  their  policies  of  ioaocaiice 
were  entitled  to  be  subrogated,  to  the  ezientof 
such  payment,  to  all  the  rights  of  Evenon,  as 
mortgagee,  under  all  securities,  held  by  bim  as 
collateral  to  the  mortgage  debt,  as  sucli  secor- 
ities  existed  on  the  day  when  the  loss  occuired. 

Springfletd  Fire  d  Marine  Ins.  Oo.  t.  AOen, 
48  N.  Y.  889,  8  Am.  Rep.  711;  Uleter  Oowtg 
8av.  Inst.  ▼.  Leake,  78  N.  Y.  161,  29  Am.  Bep. 
115;  Foster  y.  Van  Seed,  70  N.  Y.  19,  96  An. 
Rep.  644;  Baxeisiar  F.  Ins.  Co.  y.  i^yof  Iml 
Co.  of  Liverpool,  65  N.  Y.  348, 14  Am.  Rep. 
271;  Kip  V.  Mutual  F.  Ins.  Co.  4  Bdw.  Gh.  88. 
6  L.  ed.  807;  Oonneetieut  F.  Ine.  Oo.  ▼.  Brie 
R.  Co.  73N.  Y.  899.  29  Aol  Rep.  171;  Dick  v. 
FranJdin  F.  Ins.  Oo.  ef  PhUadOplhia.  81  Ma 
108. 

The  agreement  on  the  part  of  the  insaraiiee 
company  to  pay  in  case  of  lo«  is  eoDcmxeot 
with  the  agreement  uix>nthe  part  of  the  mort- 
gagee to  subrogate  the  company^  on  such  pay- 
ment, to  the  extent  thereof,  to  all  hia  rights 
under  securities  held  by  him  for  the  paymeot 
of  the  mortgage  debt,  and  the  defendant  £v«t- 
son  the  mortgagee,  having  by  foreclaeoie  of 
the  mortgages  and  the  sale  of  the  property 
subsequent  to  the  fire,  put  it  oat  of  his  power 
to  subrogate  the  insuranoe  companies  to  the 
rights  which  he  had  under  such  securities  at 
the  time  of  the  fire,  he  cannot  recover  in  this 
action  against  the  defendants,  the  insunmoe 
companies. 

UU  V.  Guardian  F.  Ins.  Oo.  62  HoOp  570. 
affirmed,  125  N/  Y.  82;  Fayerweather  v.  P^enig 
Ins.  Co.  6  L.  R.  A.  806, 118  N.  Y.  824:  DilUng 
V.  Draemel,  80  N.  Y.  8.  R.  486, 16  Daly.  104; 
Niagara  F.  Ins.  Oo.  y.  Fiddiby  TiOe  A  TYust 
Go.  123  Pa.  616;  Oarstairs  v.  Mechanise  S 
Trader^  Ins.  Oo.  of  New  York,  18  Ffed.  Rep. 
473;  SuBi^ex  County  Mut.  Ins.  Oo.  v.  Woodrujf, 
26  N.  J.  L.  541;  May,  Ins.  2d  ed.  §  468; 
Thomas  v.  Montauk  F.  Ins.  Co.  48  Hun,  21& 

The  contract  of  insurance  being  one  of  in- 
demnity merely  where  the  interest  of  a  mort- 
gagee is  specially  insured  as  such,  the  insurer 
would  on  payment  at  Uie  loss  to  the  mort- 
gagee, be  entitled  by  law,  irrespective  of  smy 
agreement,  to  be  subrogated  to  that  extent  to 
an  securities  held  by  uie  mortgagee  for  the 
payment  of  the  debt. 

Sussex  County  Mut.  Ins.  Oo.  y.  Woodmf, 
supra;  JBtna  F.  Ins.  Oo.  y.  TyUt^  16  Weod. 
897,  80  Am.  Dec  90. 

Where  tbe  language  of  a  contract  is'^uaoep- 
tible  of  two  interpretations,  that  interpreta- 
tion must  be  adopted  that  will  give  Uxoe  and 
validity  to  the  contract 

Archibald  y.  Thomas,  8  Gow  284. 

The  language  employed  in  a  oontnot  of  in- 


Sw  also  27  L.  R.  A.  014;  36  L.  R.  A.  073. 
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■uraBoe  must  be  taken  in  the  ordinary,  popu- 
lar sense  unless  it  appi'nrs  to  have  been  used  in 
a  tecbnical  sense  or  custom  or  usige  has  im- 
pressed a  differeni  meaninj^  upon  it. 

bpringfi^id  Fire  <&  Marine  iju,  Co.  v.  AUen, 
48  N.  Y.  394,  8  Am.  Rep.  711. 

Mr.  Watson  M.  Roffers*  with  Mears. 
"Watersy  McI«ennoii  «  Waters*  for  re- 
spondent: 

The  mortjrage  clause  provides  for  the  pay- 
ment of  the  loss  to  Everson  as  his  interest  may 
appear,  "  and  this  insurance  as  to  the  interest 
of  the  mortgagee  (or  trustee),  only,  thereon 
sl^.all  not  be  invalidated  by  any  act  or  neglect 
of  the  mortgagor  or  owner  of  the  within  de- 
scribed property."  Tbis  furnishes  a  complete 
answer  by  him  to  the  defense  mentioned. 

City  ^«0  Cents  isiv.  Bank  v.  Pennsylvania 
F.  IfiM,  Co,  122  Mass.  185. 

The  "other  insurance"  with  which  the 
mortgagee  must  share  ia  such  as  runs  to  and  is 
upon'^the  insurable  interest  held  by  him;  not 
iDSuranre  upon  other  interests  and  in  favor  of 
other  parties. 

Adams  v.  Oreenwieh  Im,  Go,  9  Hun,  45; 
Ctow  V.  Oreentnchjns.  Co,  6C  Hun,  54;  Titus 
V.  Olens  FaUs  Ins.  Co,  81  N.  T.  410;  LoioeU 
\f/ff,  Co,  T.  Safeguard  F.  Ins.  Co,  88  N.  T. 
591. 

The  mortgagee  clause  constitutes  an  inde- 
pendent contract  between  the  insurance  com- 
pany and  the  mortgagee,  and  enables  him  to 
recover,  notwithstanding  a  violation  of  the 
condilions  of  the  policy  by  the  owner. 

Hastings  v.  Westchester  F,  Ins,  Co.  78  N.  T. 
141 ;  Eddyw.  London  Assur,  Corp,  65  Hun,  807. 

The  mortgagee  may  make  any  contract 
with  the  insurer  for  the  protection  of  his  in- 
terests so  far  as  they  do  not  impair  the  rights 
of  the  mortgagor. 

Ulster  Count u  Bat.  Inst,  v.  Leake,  78  N.  Y. 
161,  29  Am.  Rep.  115;  Foster  v.  Van  Reed,  70 
N.  Y.  19,  26  Am.  Rep.  544. 

He  may  collect  the  amount  due  on  the  pol- 
icy, notwithstanding  ibe  property  undestroycd 
is  sufficient  to  pay  the  roortgaL^e  debt. 

Excelsior  F,  Ins.  Co,  v.  Royal  Ins.  Go,  cf 
Liverpool,  55  N.  Y.  844,  14  Am.  Rep.  271. 

Under  the  subrofration  clause  the  com  pan  v 
Is  only  entitled  to  subrogation  when  it  "  shall 
pay  tbe  morrga^ee." 

The  mortgagee  must  in  any  event  be  paid 
"  the  full  amount  of  his  claim." 

Independently  of  the  contract,  the  insurer 
has  only  an  equitable  right  to  be  subro^^atcd 
jtro  ianto  to  such  rights  as  the  insured  himself 
has  in  respect  to  tbe  mortgagee  after  receiving 
pavment  of  the  loss. 

liemoehan  v.  New  York  F,  Ins.  Co,  17  N.Y. 
428. 

There  must  first  be  complete  compensation. 

Beach,  Mod.  Eq.  Jut.  ^  818;  Wood,  Ins. 
§  496,  p.  1078,  and  cases  cited. 

If  the  insurance  companies  desire  the  bene- 
fit of  subrogation,  either  upon  the  principles 
of  the  common  law  or  upon  the  agreement 
contained  in  the  policy,  they  must  firat  pay 
the  mortgagee's  debt,  assert  their  right  of  sub- 
rogation, and  themselves  enforce  the  Judg- 
ments which  they  have  thus  paid  and  as  to  tbe 
mortgagee,  extinguished. 

Fira  Nat,  Bank-qf  Bufalo  Y.Wcod,  71  N. 
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Y,  406,  27  Am.  Rep.  66;  Matt  ▼.  Brick,  86 
Hun,  121,  and  cases  cited  at  p.  124. 

Cases  where  the  mortgagee  has  merely  pur- 
sued the  prescribed  remedy  to  collect,  and  has 
obtained  only  part  of  his  debt,  come  within 
the  rule  that  neither  omission  of  an  act  not 
specially  enjoined  by  law,  nor  the  commission 
of  an  act  expressly  authorized  by  law,  is  a 
discharge. 

5  Wait,  Act  &  Def.  227;  Lamsden  y.  Leon- 
ard, 55  Ga.  874;  Brandt,  Suretyship,  g  200. 

Peckham,  J,,  delivered  the  opinion  of 
the  court: 

The  plaintiflf  commenced  the  above  action 
against  the  corporation  defendant  upon  s 
policy  of  fire  insurance  issued  by  the  com- 
pany by  which  plaintiff,  as  receiver,  was 
insured  against  loss  or  damage  by  fire  on 
certain  property  situated  in  Syracuse,  and 
formerly  owned  by  the  screw  company,  of 
that  city.  The  defendant  Everson  was  in- 
sured in  the  same  policy  as  mortgagee,  as 
his  mortgage  interest  might  appear.  He 
was  join^  as  defendant,  in  order  that  the 
whole  controversy  might,  as  between  all  the 
parties,  be  settle  at  once.  Actions  were 
also  commenced  against  several  other  insur- 
ance companies  by  the  plaintiff,  as  receiver, 
at  the  same  time,  and  to  recover  upon  poli- 
cies covering  sul)Stantia11y  the  same  prem- 
ises. The  questions  arising  affect  generally 
all  the  insurance  companies,  although  one  or 
two  of  such  questions  are  not  raised  in  all 
the  policies.  The  plaintiff  failed  to  recover, 
and  his  complaint  was  dismissed  in  the 
courts  below  because  of  the  violation  of  pro- 
visions in  the  policies  in  regard  to  procuring 
other  insurance  without  the  companies'  con- 
sent, and  also  because  of  the  plaintiff's  per- 
mitting foreclosure  proceedings  to  be  com- 
menced to  foreclose  certain  mortgages  upon 
the  insured  premises.  The  plaintiff  has  not 
appealed.  'The  defendant  Everson  and  the 
corporations  defendant  served  cross-answers 
upon  each  other,  Everson  contending  that  he 
should  be  allowed  to  recover  from  the  com- 
panies to  the  extent  of  his  policies  upon  his 
mortgage  interest  in  the  premises,  while  the 
companies  set  up  several  defenses  to  such 
claim,  which  will  be  noticed  hereafter.  The 
cases  were  referred  for  trial,  and  the  referee 
reported  in  favor  of  Everson  as  against  the 
insurance  companies,  and  the  Judgments  were 
alTlrmed  at  the  general  term  of  me  supreme 
court  after  a  slight  modification  as  to  the 
amounts  of  the  recovery,  and  the  insurance 
companies  have  appealed  to  this  court. 

The  only  questions  to  be  determined  arise 
between  defendant  Everson  and  the  compa- 
nies. By  the  Judgment  entered  upon  the  re- 
port of  the  referee  it  is  provided  in  all  cases 
that  the  insurance  companies  on  making  pay- 
ment of  the  loss  are  entitled  to  be  subrogated 
to  the  rights  of  the  mortgagee,  but  such  sub- 
rogation is  not  to  impair  the  mortgasree's 
right  to  enforce  the  collection  of  his  claim 
in  full  against  the  principal  debtor,  nor  by 
means  or  any  collateral  security  he  may 
hold.  This  was  placed  in  the  Judgments  in 
accordance  with  the  reports  of  the  referee. 

1.  The  companies    urge   thst   defendant 


Nsw  YoBK  Court  of  Afpbals, 


Ocr^ 


Brenon,  tbe  mortgagee,  having  foreclosed 
the  mortgages  upon  the  premises,  and  sold 
Uie  same  under  nis  judgment  of  foreclosure 
and  sale  subsequent  to  the  time  of  the  fire, 
has  thereby  put  it  out  of  his  power  to  sub- 
rogate them  to  the  rights  which  he  had  under 
the  securities  held  by  him  at  the  time  of  the 
Are,  and  he  therefore  cannot  recover  In  this 
action  against  tliem.  It  appears  that  the 
Syracuse  Screw  Company  was  the  original 
owner  of  the  premises,  and  it  had  given  three 
several  mortgages  thereon, — one  dated  Au* 
gust  18.  1881,  for  $4,500;  one  dated  Novem- 
ber 3,  1SS3,  for  $14,000;  another  dated  June 
80,  1885,  for  $10,000.  The  defendant  Ever- 
son,  on  the  9th  day  of  June,  1888,  was  the 
owner  of  all  of  these  mortgages,  and  on  that 
day  commenced  one  action  against  the  screw 
company  to  foreclose  them.  On  the  28d  of 
June,  1888,  the  screw  company  was  dis- 
solved, and  Eddy  was  appointed  the  receiver. 
The  company  was  wholly  insolvent,  and  had 
no  property  other  than  tne  mortgaged  prem- 
ises, in  July,  1888,  Eddy,  as  receiver,  duly 
appeared  in  the  foreclosure  action,  and  served 
an  answer  setting  up  a  defense  to  the  $10, 000 
mortgage.  On  the  4th  of  December,  1888, 
a  fire  occurred  by  which  the  property  covered 
by  the  policies  was  damaged,  and  appniisers 
were  appointed  on  the  18th  of  December,  and 
on  the  21st  of  December,  1888,  they  made 
their  award  by  which  they  determined  the 
damaire  resulting  to  the  property  from  the 
fire  to  have  been  $10, 102. 90.  The  companies 
refused  to  pay  Eddy  on  the  grounds  already 
stated.  Everson  severed  his  foreclosure  ac- 
tion after  Eddy  put  in  his  answer  setting  op 
a  defense  as  to  one  of  the  mortgages,  and  on 
the  17th  of  December,  1888,  obtained  judg- 
ment by  default  for  the  foreclosure  of  the 
$4,500  and  $14,000  mortgages,  and  decreeing 
a  sale  of  tbe  premises  in  satisfaction  thereof 
Subsequent  to  the  fire,  and  on  the  9th  of 
January,  1889,  the  property  was  sold  under 
the  foreclosure  judgment  for  the  sum  of 
$15,400,  leaving  a  deficiency  on  those  two 
mortgages,  including  interest  and  costs, 
$4,921.86. 
Each  of  the  policies  of  insurance  had  a 

S revision  therein  known  as  the  **  New  York 
tandard  Mortgage  Clause,"  and  under  it 
the  loss,  if  any,  was  made  payable  to  defend- 
ant Everson,  as  his  mortgage  interest  might 
appear.  The  clause  contained  a  provision 
that  the  insurance  of  Everson's  interest  should 
not  be  invalidated  by  any  act  or  neglect  of 
the  mortgagor  or  owner  of  the  property,  nor 
by  any  foreclosure  or  other  proceedings  or 
notice  of  sale  relating  to  the  property.  The 
clause  also  contained  the  further  provision 
that  "*  whenever  this  company  shall  pay  the 
mortgagee  (or  trustee)  any  sum  for  loss  or 
damage*  under  this  policy,  and  shall  claim 
that,  as  to  the  mortgagor  or  owner,  no  lia- 
bility therefor  existed,  this  company  shall, 
to  the  extent  of  such  payment,  be  thereupon 
legally  subrogated  to  all  the  riehts  of  the 
party  to  whom  such  payment  shall  be  made 
under  all  securities  held  as  collateral  to  the 
mortgage  debt,  or  may,  at  its  option,  pay 
to  the  mortgagee  (or  trustee)  the  whole  prin- 
cipal due  or  to  grow  due  on  the  mortgage, 
with  interest,  and  shall  thereupon  receive  a 
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full  assignment  and  transfer  of  the  mortgag* 
and  of  all  such  other  securities;  but  no  sub- 
rogation shall  impair  the  right  of  the  mort- 
gagee (or  trustee)  to  recover  the  full  amonnft 
of  his  claim."  The  companies  did  claim 
that,  as  to  the  owner  of  the  premises,  no  lia- 
bility existed.  They  never  in  any  manner 
consented  to  the  institution  of  foreclosure  pro- 
ceedings. At  the  time  when  they  were  oom- 
menced— June,  1888— no  fire  had  occurred, 
and  the  defendant  Everson  was  acting  strictly 
within  his  legal  rights  when  he  commenoed 
them.  It  must  be  assumed  that  the  com- 
mencement of  the  foreclosure  prooeedinss 
terminated  any  interest  which  Eddy  might 
have  had  iu  the  policies  up  to  that  time. 
There  was,  however,  a  separate  and  wholly 
distinct  insurance  of  the  interest  of  E versos 
in  the  property,  and  by  the  terms  of  that  con- 
tract of  insurance  it  was  not  to  be  affected 
by  any  act  or  neglect  of  the  mortgafor  or 
owner  of  the  property,  or  by  any  forectosurs 
or  other  proceedings,  or  notice  of  sale  relat- 
ing to  the  property.  The  act  which  forfeited 
the  interest  of  the  owner  in  a  policy  wis 
not  to  affect  the  interest  of  the  mortgagee. 
Consequently  the  mortgagee  Tiolated  no  con- 
tract on  his  part  when  he  commenced  the  pro- 
ceedings to  foreclose  his  mortgage,  and  thai 
endeavored  to  collect  his  debts.  Before  he 
had  proceeded  so  far  as  a  Judgment  of  fore- 
closure, a  fire  occurred.  What  was  he  to 
do?  Was  he  bound  to  stay  further  proceed- 
ings, and  accept  payment  of  the  amount  of 
his  insurance,  ana  then  assign  to  the  extent 
of  such  payment  his  rights  in  the  mortgages 
to  the  companies?  We  think  not.  Such  is 
not  the  meaning  of  the  clause  when  read  as 
a  whole.  Foreclosure  proceedings  were  not 
to  affect  his  rights.  This  was  expressly  pro- 
vided for  and  agreed  to.  Although  there  was 
an  agreement  to  subrogate,  yet  that  agree- 
ment was  also  upon  the  condition  that  sob- 
rogation  should  not  impair  lAe  mortgagee's 
right  to  recover  the  full  amount  of  his  clainia 
The  two  rights  must  be  considered  tocether, 
and,  though  subrogation,  under  certain  cir- 
cumstances, may,  under  the  agreement,  be 
insisted  uDon,  yet,  unless  payment  of  his 
mortgage  debt  is  made,  the  mortgagee  most 
have  the  right  to  proceed  with  the  foieclosure 
and  to  a  sale  of  the  premises,  for  otherwise 
it  could  not  be  seen  whether  a  subrogation 
prior  to  a  sale  would  not  impair  his  right  to 
recover  the  full  amount  of  the  claim  of  the 
mortgagee. 

If  the  insurers  desired  an  immediate  sub- 
rogation, then  they  had  a  right,  by  the  tenns 
of  their  contract,  to  pay  tho  whole  debt,  and 
take  an  assignment  of  the  bond  and  mort- 
gage and  whatever  other  securities  the  mort- 
gagee might  have  for  the  payment  of  his 
whole  claim,  otherwise  tbe  insurers  most 
wait  if  the  mortgagee  desire  to  continue  the 
foreclosure.  The  right  of  tbe  mortgagee  to 
recover  his  full  claim  might  be  prvtty  aoMily 
impaired  if  he  had  to  subrogate  at  once,  or, 
in  other  words,  permit  the  insurers  to  collect 
out  of  his  securities  the  very  amount  which 
they  had  paid  him  upon  the  policies  issued 
to  increase  his  security.  It  is  not  the  mere 
right  to  prosecute  whicl^  is  not  to  be  im- 
paired, but  the  right  to  payment  in  full  of 
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his  cUlm.  This  is  not  to  be  impaired  by 
4uiy  claim  of  subro^tion.  Here  is  a  very 
apt  case  in  which  to  illustrate  the  point. 
The  mortgagee  sustains  a  loss  opon  the  sale 
under  the  foreclosure  decree  of  the  two  mort- 
gages of  nearly  $5,000.  There  is  the  third 
mortgage,  upon  which  judgment  of  fore- 
closure was  obtained,  and  the  amount  found 
due  thereon  was  $13,474,  and  interest  runs 
OD  that  sum  from  January  15,  1800.  The  ar- 
ffument  of  the  companies,  if  allowed,  would 
lead  to  their  sharing  in  the  amount  realized 
upon  the  foreclosure  sale  to  the  extent  of  the 
payments  made  by  them  on  their  policies, 
some  $10,000,  and  the  balance,  some  $5,000, 
•only  would  be  realized  by  the  mortgagee. 
In  other  words,  he  would  receive  no  benefit 
whatever  from  the  insurance,  for  the  com- 
panies would  take  out  of  the  proceeds  of  the 
foreclosure  sale  precisely  the  amount  they 
paid  him  upon  the  policies  of  insurance. 
vV^hat  meaning  is  given  to  the  words  in  the 
mortgage  clause  that  no  subrogation  shall 
impair  the  right  of  the  mortgagee  to  recover 
the  full  amount  of  his  claim,  if  subrogation 
«an  be  insisted  upon  under  such  circum- 
stances? Insurance  is  taken  for  the  purpose 
of  increasing  the  security  of  the  mortgagee. 
By  the  construction  contended  for  by  the 
•companies  there  is  really  no  such  insurance. 
If  the  sale  under  foreclosure  amounts  only  to 
the  total  of  the  insurance,  but  does  not  reach 
the  full  sum  of  the  mortgagee's  claim,  the 
latter  recovers  nothing  but  the  insurance 
money,  while  the  companies  are  reimbursed 
their  outlay  from  the  proceeds  of  the  fore- 
closure sale.  They  lose  nothing,  and  only 
the  mortgai^ee  loses.  This  consequence  is 
avoided,  and,  I  think,  was  intended  to  be 
avoided,  by  Uie  provision  in  question,  which 
makes  the  right  of  subrogation  dependent 
upon  the  fact  that  its  exercise  shall  not  in 
any  manner  impair  the  right  of  the  mortgagee 
to  full  payment  of  his  claim.  Where  the 
contract  provided  that  it  should  not  impair 
the  mortgagee's  right  to  recover  the  full 
amount  of  nis  debt,  the  right  to  recover 
meant  the  right  to  demand  and  to  receive 
full  payment  of  his  debt  or  claim.  If  that 
right  is  not  impaired  by  the  insurers*  right 
of  subrogation,  as  claimed  by  them,  it  is  im- 
possible to  say  under  what  circumstances  it 
would  be  impaired.  We  cannot  recognize 
the  correctness  of  this  claim  on  the  part  of 
the  insurers. 

2.  Another  question  arises  in  regard  to  the 
«o-called  ** contribution."  It  seems  that  the 
plaintiff,  Eddy,  without  the  consent  of  these 
•aefendant  insurers,  procured  other  insurance 
upon  the  property.  This  additional  insur- 
ance thus  procure  rendered  the  policies  of 
these  insurers  invalid  as  to  the  plaintiff. 
They  contend,  nevertheless,  that  in  arriving 
at  the  proportion  of  the  loss  payable  by  each 
-of  them  to  the  mortgagee,  this  other  insur- 
ance should  be  reckonea  as  part  of  the  insur- 
ance on  the  property.  It  was  procured  by 
plaintiff  without  the  consent  or  knowledge 
of  the  mortgagee,  and  was  not  made  payable 
in  any  event  to  him,  and  did  not  insure  his 
interest  in  the  property.  If  the  claim  of 
these  defendant  insurers  be  allowed,  the  ef- 
fect is  to  reduce  the  amount  which  each  is 
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liable  to  pay  to  the  mortgagee,  and  thereby 
to  lessen  his  total  recovery,  as  he  has  no  claim 
under  the  other  and  additional  policies. 
The  clause  under  which  this  claim  is  made 
provides  in  the  bodv  of  the  policy  that  the 
insurer  **  shall  not  be  liable  for  a  greater 
proportion  of  any  loss  on  the  described  prem- 
ises than  the  amount  thereby  insured  shall 
bear  to  the  whole  insurance,  whether  valid 
or  not.*  I  think  the  courts  below  were 
right  in  rejecting  this  claim  of  the  insurers. 
Taken  in  connection  with  the  language  in 
the  mortgage  clause,  the  contract  is  quite 
plain*  The  provision  in  the  latter  clause 
that  the  insurance  of  the  mortgagee  should 
not  be  invalidated  by  any  act  or  neglect  of 
the  owner  of  the  property  applies,  among 
others,  to  a  case  of  other  insurance  of  his 
own  interest  by  the  owner  without  the  knowl- 
edge or  consent  of  the  mortgagee.  The  effect 
of  the  mortgage  clause  hereinbefore  set  forth 
is  to  make  an  entirely  separate  insurance  of 
the  mortgagee's  interest,  and  he  takes  the 
same  benefit  from  his  insurance  as  if  he  had 
received  a  separate  policy  from  the  company* 
free  from  the  conditions  imposed  upon  the 
owners.  Where  the  company  agreed  that 
the  mortgagee's  insurance  should  not  be  **  in- 
validated" oy  any  act  or  neglect  of  the  owner 
of  the  property,  it  was  not'intended  to  limit 
the  application  of  that  word  to  a  case  where 
the  whole  policy  would  otherwise  be  rendered 
invalid.  The  plain  and  obvious  meaning  of 
the  language  is  that  the  insurance  of  the 
mortgagee  should  not  be  affected  or  in  any 
wise  impaired  or  lessened  by  any  act  or  neg- 
lect of  the  owner.  Although  contained  m 
the  same  policy  issued  to  the  owner,  yet  the 
insurer  and  the  mortgagee  were  nevertheless 
entering  into  a  perfectly  separate  contract  of 
insurance,  by  which  the  mortgagee's  inter- 
est alone  was  to  be  insured,  and  it  would 
be  most  natural  to  provide  that  no  act  or  neg- 
lect of  the  owner  should  invalidate — that 
is,  impair— any  portion  of  the  insurance  thus 
separately  secured.  Can  it  for  a  moment  be 
supposed  that  a  mortgagee  would  otherwise 
ever  consent  to  such  a  contract?  His  desire 
is  to  obtain  security,  and  to  that  and  he  in- 
sures his  interest  m  the  propertv.  Would 
he  knowingly  consent  that  this  security 
should  be  liable  to  be  wholly  frittered  away 
and  made  valueless  by  the  action  of  the 
owner,  unknown  to  him,  in  procuring  insur- 
ance upon  the  owner's  interest  in  the  prop- 
erty ?  Would  any  sane  man  agree  to  hazard 
his  security  in  such  a  way?  Would  he  agree 
that  the  value  of  his  security  should  depend 
upon  the  acts  of  a  third  party  over  whom  ho 
had  no  control,  and  of  whose  acts  he  might 
be  wholly  isnorant?  The  statement  of  the 
proposition  Is  its  best  refutation.  These 
views  are  supported  by  l}oth  of  the  opinions 
in  the  case  of  Haittings  v.  Weiteheatrr  F.  ln$. 
Co,  78  N.  T.  141.  There  is  some  difference 
in  the  verbiage  of  the  clause  in  the  rei>orted 
case  and  that  to  be  found  in  the  clause  under 
examination  here.  In  the  Haatings  Case  the 
clause  as  to  contribution  contained  the  pro- 
viso that,  in  case  of  other  insurance,  the  as- 
sured should  recover  only  a  proportionate 
sum  from  defendant  company.  The  owner 
of  the  property  had  mortgaged  it  to  plain- 
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tiff* 8  testator,  and  bad  aubcieqaently  obtained 
an  insurance  upon  his  own  interest  as  owner, 
and  subsequent  to  that  time  the  indorsement 
in  favor  oi  the  mortgagee  was  made,  and  it 
was  in  the  body  of  tne  policy  issued  to  the 
owner  that  the  language  was  used  as  to  the 
assured.  In  the  clause  here  under  consider- 
ation it  is  seen  that  the  word  ''assured"  is 
not  there,  and  the  condition  is  that  in  case 
of  other  insurance  the  company  shall  not  be 
liable  under  the  policy,  etc.  The  court  in 
the  Hcutinffs  Ocue  thought  the  word  ''assured" 
referred  to  the  person  who  was  first  insured 
when  the  policy  was  issued,  and  was  not 
transferred  to  the  mortgagee  when  he  subse- 
quently, by  a  minute  placed  in  the  policy, 
was  made  an  assured  also.  This  is  very  true, 
but  a  perusal  of  the  whole  case  shows  that 
the  controlling  idea  was  a  separate  insurance 
of  the  mortgagee,  freed  from  the  conditions 
attached  to  the  insurance  of  the  owner,  and 
not  to  be  impaired  or  weakened  by  any  act 
or  neglect  of  such  owner.  Force  must  be 
given  to  this  positive  language  of  the  con- 
tract, and  no  act  or  neglect  of  the  owner  can 
be  permitted  to  invalidate — i.  e.  impair  or 
weaken  (73  N.  Y.  149)— the  validity  of  the 
agreement  for  the  full  amount  named  in  the 
policy.  By  taking  the  insurance  in  the  man- 
ner the  mortgagee  nerein  did,  instead  of  tak- 
ing out  a  separate  policy,  all  the  provisions 
in  the  policy  which  from  their  nature  would 
properly  apply  to  the  case  of  an  insurance  of 
the  mortgagee's  interest  would  be  regarded 
as  forming  part  of  the  contract  with  him, 
while  those  provisions  which  antagonize  or 
impair  the  force  of  the  particular  and  specific 
provisions  contained  in  the  clause  providing 
lor  the  insurance  of  the  mortgagee  must  be 
regarded  as  inellective  and  inapplicable  to 
the  case  of  the  mortgagee.  8o  when  the 
agreement  in  regard  to  contribution,  con- 
tained in  the  body  of  the  policy  issued  to  the 
owner,  is  compared  with  the  specific  state- 
ment in  the  mortgage  clause  that  his  insur- 
ance shall  not  be  invalidated  by  any  act  or 
neglect  of  the  owner,  we  can  only  fifive  the 
latter  due  force  by  holding  that  the  insurance 
of  the  mortgagee  is  not,  in  effect  or  substance, 
to  be  even  partially  invalidated, — •'.  e,  re- 
duced in  amount, — and  to  that  extent  im- 
paired and  weakened  by  any  act  of  the  owner 
unknown  to  the  mortgagee.  In  such  case  the 
general  agreement  in  thiB  body  of  the  policy 
as  to  contribution  does  not,  and  was  not  in- 
tended to,  apply.  If  it  did,  then  the  special 
and  particular  contract  in  the  mortgage  clause 
would  be  of  no  effect.  If  the  two  are  incon- 
sistent, the  special  contract,  particularly  re- 
lating to  the  mortgagee's  insurance,  must 
take  precedence  over  the  general  language 
used  in  the  policy  issued  to  the  owner.  For 
these  reasons  the  claims  of  the  insurers  for  a 
deduction  in  the  amount  of  their  liability 
cannot  be  allowed. 

3.  As  to  three  of  the  policies,  the  mortgage 
clause  itself  contained  the  provision  that  the 
company  was  only  to  be  liable  in  the  propor- 
tion which  the  sum  it  insured  should  bear  to 
the  whole  amount  of  insurance  on  the  prop- 
erty, issued  to  or  held  by  any  party  or  parties 
having  an  insurable  interest  therein,  whether 
as  owner,  mortgagee,  or  otherwise.     What 
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meaning  is  to  be  attached  to  this  proviiioD 
after  taiing  into  consideration  the  langoage 
heretofore  quoted  that  tiie  insurance  of  the 
mortgagee  will  not  be  invalidated  by  sny 
act  or  neglect  of  the  owner  of  the  propertyT 
The  act  of  obtaining  this  additional  insuraDoa 
was  the  act  of  the  owner,  and  it  was  unknown 
to  the  mortgagee,  and  of  course  not  consented 
to  by  him.  The  additional  insurance  could 
by  no  possibility  benefit  him,  as  it  was  not 
upon  any  interest  of  his  in  the  propertv.  He 
could  not,  therefore,  resort  to  any  ox  these 
additional  policies  for  his  indemnity.  It  ia 
not  a  case  of  contribution  in  any  sense,  but 
simply  one,  on  the  insurers'  theory,  of  dimi- 
nution of  their  liability,  caused  by  the  act 
of  the  owner  and  unknown,  and  with  no  pos- 
sible corresponding  benefit  to  the  mortgagee. 
As  a  general  principle,  it  is  settled  that,  be- 
fore this  apportionment  of  the  loss  between 
different  companies  can  be  demanded,  the 
different  policies  must  have  been  upon  the 
same  interest  in  the  same  property  or  some 
part  thereof.  LtweU  M;fg,  Co,  v.  Safeguard 
F.  In9.  Co.  88  N.  T.  692.  Has  this  princi- 
ple been  changed  by  this  contract?  Can  it 
be  that  the  mortgagee  would  knowingly  coo- 
sent  to  a  diminution  of  this  liability  to  aa 
extent  which  might  leave  it  of  no  value,  con- 
sequent upon  a  secret  act  of  a  third  party, 
and  where  by  no  possibility  could  he  protect 
his  security  from  such  danger?  All  the  rea- 
soning given  under  the  head  last  above  dis- 
cussed applies  with  equal  force  here,  at  least 
so  far  as  the  probabilities  of  entering  into 
such  a  contract  by  the  mortgagee  are  con- 
cerned. It  is  clear  that  the  only  object  of 
the  mortgagee  is  to  obtain  a  security  upon 
which  he  can  rely,  and  this  object  is.  of 
course,  also  plain  and  clear  to  the  insurer. 
Both  parties  proceed  to  enter  into  a  contract 
with  that  one  end  in  view.  In  order  to  make 
it  plain  beyond  question,  the  statement  is 
made  that  no  act  or  neglect  of  the  owner  with 
regard  to  the  property  shall  invalidate  the 
insurance  of  the  mortgagee.  "When,  in  the 
face  of  such  an  agreement,  entered  into  for 
the  purpose  stated,  there  is  also  placed  in  the 
instrument  a  provision  as  to  the  proportionate 
payment  of  a  loss,  we  think  the  true  mean- 
ing to  be  extracted  from  the  wliole  inatrument 
is  that  the  insurance  which  shall  diminish 
or  impair  the  right  of  the  mortgagee  to  re- 
cover for  his  loss  is  one  which  shall  have 
been  issued  upon  his  interest  in  the  property, 
or  when  he  shall  have  consented  to  the  other 
insurance  upon  the  owner's  interest.  This 
mbj  not,  perhaps,  give  full  effect  to  the 
strict  language  of  the  apportionment  clause, 
but,  if  full  effect  be  given  to  that  clause, 
and  it  should  be  held  to  call  for  the  conse- 
quent reduction  of  the  liability  of  the  insur- 
ers in  such  a  case  as  this,  then  full  effect  is 
denied  to  the  important  and  material,  if  not 
the  controlling,  clause  in  the  contract,  which 
provides  that  the  insurance  of  the  mortgagee 
shall  not  be  injuriously  ''impaired  or  af- 
fected" by  the  act  or  neglect  of  the  owner. 
As  used  in  tiiese  mortgage  clauses,  this  is  the 
meaning  of  the  word  ^invalidate."  HaMiin9^ 
V.  WwteheftUr  F.  In».  Co,  78  N.  Y.  149.  We 
must  strive  to  give  effect  to  all  the  provis- 
ions of  the  contract,  and  to  enforce  the  actual 
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muaninff  of  the  parties  to  it,  as  evidenced  by 
all  the  language  used  within  the  four  comers 
of  the  instrument.  We  are  also  at  liberty  to 
consider  the  purpose  for  which  the  contract 
was  executed,  where  that  purpose  plainly 
and  necessarily  appears  from  a  perusal  of  the 
whole  paper.  That  construction  will  be 
adopted  in  the  case  of  somewhat  inconsistent 
provisions  which,  while  giving  some  effect 
to  all  of  them,  will  at  the  same  time  plainly 
tend  to  carry  out  the  clear  purpose  of  the 
agreement ;  that  purpose  which  It  is  obvious 


I  all  the  parties  thereto  were  cognizant  of  and 
I  intendea  by  the  agreement  to  further  and  to 
consummate.  There  is  no  equity  in  this 
claim  on  the  part  of  the  insurers,  and  we 
think,  from  a  perusal  of  the  whole  clause  in 
the  policy,  that  it  was  not  intended  to,  and 
that  it  does  not«  cover  such  claim. 

Th/ejvdgmeni  of  the  Supreme  Court  muet  be 
affirmed^  with  costs  in  each  case. 

All  concur,  except  Andrews^  Ok,  /•,  not 
sitting. 


DISTRICT  OP  COLUMBIA  COURT  OF   APPEALS 


James  Leo  McGRAW,  Admr.,  etc.,  of  Harry 
Leo  McGraw,  Deceased,  AppL, 

V. 

DISTRICT  OF  COLUMBLl. 

(3  App.  D.  C.  405.) 

1.  A  mwiiclpallty*  iip<m  which  a  atatnp 
tofpy  duty  has  been  imposed  of  eatab- 
Hahiiig  and  maintaJnlng  a  bathing 
beach*  is  not  responsible  for  its  safety,  and  the 
Mife  use  of  It  by  tbose  likely  to  bare  reoonne  to 
it  fn  the  lame  manner  as  streets  and  hiffhways, 
or  even  as  parks  and  mrounds  kept  for  enter- 
tainment and  amuaementi  without  profit,  are  to 
he  rendered  safe. 

S*  A  mnnieipalitj',  reqvired  by  statute 
to  establish  and  maintain  a  trm^  bath- 
ing beach  npon  the  margin  of  arlTcr 
Is  not  bouDd  to  warn  the  public  affalntt  change 
In  the  bed  of  the  stream,  or  to  mark  in  any  way 
the  depth,  or  relative  depth,  of  the  water  so  as  to 
auard  the  ignorant  bather  from  venturing  too 
far. 

8*  If  a  mnnidpallty*  required  by  stat- 
ute to  establish  and  maintain  a  flree 
bathing  beach,  is  liable  for  its  imsafe 
condition  after  the  beach  is  opened,  the  detail  of 
a  policeman  to  preserve  the  peace  and  good  or- 
der at  such  beach  before  the  work  of  oonstruo- 
tion  is  completed,  where  boys  and  young  men 
are  In  the  habit  of  congregating  and  have  for 
many  years.  Is  not  an  opening  of  the  beach  to 
the  pubUc  and  invitation  to  the  public  to  use  it 

4*  A  mnnicipal  oorporation»  required 
by  statute  to  establish  and  maintain 
Jt  free  bathing  beach,  if  liable  for  the 

condition  of  such  beach,  cannot  be  held  respon- 
sible until  it  has  completed  the  work  of  con- 
struction and  thrown  the  beach  open  to  the 
*  public  for  the  uses  contemplated. 

(  Jcne  4.  1801.) 

APPEAX  by  plaintiff  from  a  Judgment  of  s 
Special  Term  of  the  Supreme  Court  for 
\  the  District  of  Columbia  in  favor  of  defend- 
ant in  an  action  brought  to  recover  damages 
for  the  death  of  plaintiff's  Intestate, which  was 
alleged  to  have  been  caused  by  the  negligence 
of  defendant.  Afflrmed. 
The  facts  are  stated  in  the  opinion. 

NOTB./-The  above  decision  aeema  to  be  without 
any  direct  precedent.  As  to  the  liability  of  a 
private  proprietor  of  a  bathing  resort,  see  Boyce 
▼.  Onion  Paa  B.  Co*  (Utah)  18  L.  R.  A.  600. 

S5L.B.A. 

Sec  also  33  L.  R.  A.  598. 


Mr,  J*  H*  Ralston  for  appellant 
Meeere.  S.  T.  Thoauts  and  A.  B.  DiiTall. 

for  appellee: 

In  the  absence  of  statutory  provision  no  ac- 
tion can  be  maintained  against  a  municipality 
for  neglect  of  a  public  duty  imposed  upon  it 
as  the  affent  of  the  public,  for  the  benefit  of 
the  public,  and  for  the  performance  of  which 
the  corporation  receives  no  profit  or  special  ad- 
vantaffe 

Dili.  Man.  Corp.  4th  ed.  g§  966a.  075; 
Benton  ▼•  Boiton  City  Hoepital  TrueUee,  140 
Mass.  18,  54  Am.  Rep.  486;  McDonald  v. 
MauaehueetU  Oen.  Moepital,  190  Mass.  482, 
21  Am.  Hep.  529;  Murtaugh  y.  6i.  Louts, 
44  Mo.  480;  Richmond  v.  Long,  17  Oratt.  873. 

The  free  bathing  beach  did  not  originate 
with  the  commissioners  of  the  District  of 
Columbia,  and  the  act  of  congress  providing 
for  it  imposed  no  duties  upon  the  municipal- 
ity. 

Where  a  municipality  elects  or  appoints  an 
officer  in  obedience  to  a  statute,  to  perform  a 
public  service,  in  which  the  corporation  has 
no  private  interests,  and  from  which  it  derives 
no  special  interest  or  advantage  in  its  corpora 
ate  capacity,  such  an  officer  can  not  be  re^nled 
as  an  agent  or  servant  of  the  municipality  for 
whose  negligence  or  want  of  skill  it  can  be 
held. 

Maxmilian  y.  New  York,  62  N.  Y.  160,  20 
Am.  Rep.  468;  Ogg  v.  Lansing,  85  Iowa.  495, 

14  Am.  Rep.  499;  Hapee  y.  Os/tkoeh,  83  Wis. 
814,  14  Am.  Rep.  760. 

A  municipal  corporation  is  not  answerable 
for  damages  for  the  negligence  of  its  officers 
in  the  ezeculion  of  such  powers  as  are  con- 
ferred upon  the  corporation  or  its  officers^  for 
the  public  good. 

Eiley  v.  Kaneae,  87  Mo.  108,  66  Am.  Rep. 
448;  Cdlwell  v.  Boone,  51  Iowa,  687,  88  Am. 
Rep.  154;  Elliott  v.  Philadelphia,  75  Pa.  847, 

15  Am.  Rep.  591;  MeKau  v.  Buffalo,  74  N.Y. 
619;  Ourran  v.  Boston,  8  L.  R.  A.  248,  151 
Mass.  505. 

Morris*  ^.,  delivered  the  opinion  of  the 
court: 

By  an  act  of  congress  approved  September 
26,  1890,  entitled  "*  An  act  establishing  a  free 
public  bathing  beach  on  the  Potomac  river, 
near  Washington  Monument,"  it  was  pro- 
vided as  follows : 

**  Be  it  enacted,  etc. ,  That  the  commission- 
ers of  the  District  of  Columbia  are  hereby 
authorized  and  permitted  to  construct  a  beach 
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and  dressing  houses  upon  the  east  shore  of 
the  tidal  reservoir,  a^inst  the  Washinj;:ton 
MoDumcnt  grounds,  and  to  maintain  the  same 
for  the  purpose  of  free  public  bathing,  under 
such  regulations  as  they  shall  deem  to  be  for 
the  public  welfare ;  and  the  secretary  of  war 
is  rec^uested  to  permit  such  use  of  the  public 
domain  as  may  oe  required  to  accomplish  the 
object  above  set  forth. 

^  Sec.  2.  That  the  sum  of  three  thousand 
dollars  is  hereby  appropriated  from  the  rev- 
enues of  the  District  of  Columbia,  to  be  im- 
mediately available  for  the  purposes  of  this 
act. "   26  Stat.  490. 

The  commissioners  of  the  District  had 
given  their  approval  to  the  measure  in  ad* 
vance  upon  reference  of  the  bill  to  them  by 
congress ;  and  the  beach  and  bath  houses  were 
thereupon  constructed,  under  the  superin- 
tendence of  William  X.  Stevens,  the  enthusi- 
astic person  who  had  procured  the  enactment 
of  the  law,  and  were  thrown  open  to  the 
public  on  the  7th  day  of  September,  1891. 
Four  days  before  this  last- mentioned  day, 
namelv,  on  the  8d  of  September,  1891,  Harry 
Leo  McGraw,  a  boy  of  the  age  of  thirteen 
years  and  five  months,  together  with  a  number 
of  other  boys,  stated  to  have  been  about  sev- 
entv-five  in  all,  went  in  to  swim  at  the  beach. 
Mc&raw  went  in  about  11  o'clock  in  the 
morning,  and  remained  in  the  water  until 
about  1  o'clock  in  the  afternoon,  when  he  was 
drowned.  It  is  testified  that  he  was  unable 
to  swim,  although  he  went  in  near  where 
there  was  a  springing  board  for  diving,  which 
indicated  deep  water ;  and  the  bodv  was  found 
on  the  next  day  in  deep  water  not  far  from  the 
end  of  the  springing  board,  where  he  seems  to 
have  gone  oown.  There  was  a  policeman  on 
duty  at  the  beach ;  but  it  does  not  appear  that 
he  saw  McOraw  go  into  the  water,  or  had  ob- 
served his  movements  at  all.  But  few,  if 
any,  of  the  bath  houses  were  open ;  and  Mc- 
Graw, as  well  as  some  of  the  other  bo^s,  un- 
dressed in  the  woods.  One  of  the  witnesses 
testified  that  he  himself  asked  the  policeman 
whether  it  was  permitted  to  go  in  that  morn- 
ing, and  that  the  officer  replied  that  those 
who  had  bathing  suits  might  go  in.  It  does 
nut  appear  whether  young  McGraw  had  a 
bathine  suit  or  not. 

The  Immediate  cause  of  the  drowning  was 
that  there  was  a  deep  sulley  at  the  place, 
where  the  ground  under  the  water  shelved 
very  suddenly,  and  there  was  a  steep  and 
dangerous  descent.  There  were  no  lines  at 
that  time  to  mark  the  limits  of  the  beach. 

This  suit  was  thereupon  instituted  by 
James  Leo  McGraw,  the  father  of  the  unfor- 
tunate boy,  as  administrator  of  the  deceased, 
to  recover  damages  from  the  District  of  Co- 
lumbia for  the  loss  of  the  services  of  his  son, 
for  the  funeral  expenses  of  the  latter,  and  for 
expenses  incurred  in  curing  the  boy's  mother, 
tlie  wife  of  the  plainti£F,  of  ill  health  result- 
ing from  the  drowning  of  her  son.  At  the 
trial,  the  plaintiff  adduced  testimony  to  prove 
the  facts  hereinbefore  stated,  and  others  not 
deemed  important  to  be  here  specified.  Be- 
sides this,  there  was  proof  that  the  boy  had 
earned  some  money,  which  he  gave  to  his 
mother  for  the  support  of  the  family ;  that  ho 
was  a  strong  and  healthy  boy  at  the  time  of 
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his  death;  ana  that  his  funeral  expenses 
amounted  to  something  upwards  of  $100. 
There  was  no  proof  offered  of  any  expenses 
incurred,  as  alleged,  in  consequence  of  the 
ill  health  of  the  plaintiff's  wife  resulting,  as 
claimed,  from  the  death  of  the  son,  and  it 
would  have  scarcely  served  any  useful  par- 
pose  to  adduce  such  proof,  notwithstanding 
the  allegation  of  the  fact  in  the  declaration. 

No  proof  was  offered  on  behalf  of  the  de- 
fendant. But  defendant's  counsel,  upon  the 
close  of  the  plaintiff's  case,  prayed  the  court 
to  instruct  the  jury  to  return  a  verdict  for  the 
defendant,  on  the  twofold  ground  that  the 
district  was  not  liable  in  the  case  as  matter 
of  law,  and  that  the  ill-fated  boy,  on  account 
of  whom  the  suit  had  been  instituted,  bad 
been  himself  chargeable  with  contributory 
negligence.  The  court  gave  the  instruction, 
over  the  plaintiff's  objection ;  and  the  jury 
rendered  their  verdict  in  accordance  there- 
with, upon  which  there  was  Judgment  for  the 
defendant.  From  this  Judgment  the  plaintiff 
appealed. 

Two  questions  are  suggested  by  the  bill  of 
exceptions,  and  the  assignments  of  error :  (1) 
Whether  there  was  any  liability  in  this  case 
on  the  part  of  the  District  of  Columbia  to  the 
plaintiff;  and  ^3)  whether  there  was  con- 
tributory negligence  on  the  part  of  the  de- 
ceased. 

1.  It  may  well  be  doubted  whether  the  act 
of  congress  that  has  been  cited  in  this  case 
was  intended  to  impose  any  duty  upon  the 
District  of  Columbia,  such  as  is  sought  to  he 
enforced  in  the  present  suit.  The  act  is 
permissive  in  its  character,  and  not  man- 
datory. It  is  not  mandatory  either  upon  the 
secretary  of  war  to  permit  the  use  of  the  pub- 
lic grounds  for  the  purpose  in  question,  or 
for  the  commissioners  of  the  District  of  Co- 
lumbia to  carry  the  purpose  into  effect.  And 
even  if  it  should  be  assumed  that  there  was 
a  duty  imposed  by  it,  from  which  a  liability 
might  accrue,  it  is  not  at  all  clear  that  the 
District  of  Columbia  is  chargeable  with  that 
duty,  which  was  laid  by  express  terms,  not 
on  the  district  as  a  municipalitv,  but  upon 
the  commissioners  of  the  district  as  a  su- 
peradded obligation. 

But  however  this  may  be — and  we  desire 
not  to  be  understood  as  distinctly  deciding 
this  point — we  cannot  accept  the  theory  that 
the  municipalitv,  even  if  the  duty  has  been 
imposed  upon  it  of  establishing  and  main- 
taining this  beach,  can  be  held  responsible  for 
its  safety,  and  the  safe  use  of  it  by  thoee  who 
are  likely  to  have  recourse  to  it  in  the  same 
manner  as  streets  and  highways  are  to  be 
rendered  safe,  or  even  as  parks  and  grounds 
kept  for  entertainment  and  amusement,  with- 
out direct  profit  or  advantage  to  the  muni- 
cipality, might  have  to  he  maintained  in  a 
condition  of  safety.  Land  covered  by  water 
is  necessari  ly  more  or  less  beyond  the  ordinary 
control  of  man ;  and  the  margins  of  streams, 
rivers,  aod  lakes,  as  well  as  of  the  ocean,  are 
subject  to  a  power  which  the  ordinary  opera- 
tions of  man  may  neither  determine  nor  di- 
rect. To  hold  that  the  margin  of  a  great 
river,  with  the  miehty  volume  of  water  that 
constantly  comes  down  to  disturb  its  con- 
figuration, should  be  kept  level  and  smooth. 
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free  from  holes  and  depressioziB,  and  equally 
safe  for  the  use  of  adult  man  and  the  child 
of  tender  years,  would  be  to  demand  the  im- 
possible. It  is  common  experience  that  the 
bed  of  a  river  is  in  course  of  constant  change ; 
and  that  in  places  the  sand  and  earth  are  ao- 
cumulated^  in  other  places  excavated  or  de- 
pressed and  holes  and  ravines  formed  even  in 
a  single  night.  It  cannot  be  that  there  is  any 
duty  impmed  upon  the  municipality  that 
charges  it  with  knowledge  of  these  mutations 
and  requires  it  to  warn  the  public  against 
them.  NeiUier  do  we  understand  that,  in  the 
establishment  of  a  free  bathing  beach,  there 
is  any  duty  Imposed  upon  it  to  mark  in  any 
way  the  depth  or  relative  depth  of  the  water, 
80  as  to  guard  the  ignorant  bather  from  ven- 
turing too  far.  This  is  a  case  in  which  the 
Iwther  must  rely  upon  his  own  senses  and  his 
own  caution ;  and  he  has  no  right  to  have  the 
municipal  authority  substituted  for  the  ezer- 
else  of  his  own  j^udgment. 

If  there  was  a  duty  imposed  In  this  in- 
stance upon  the  municipal  authorities  of  the 
District  of  Columbia,  it  was:  (1)  "^ To  con- 
struct a  beach  and  dressing  houses ;"  and  (2) 
**  To  maintain  the  same. "  These  are  the  terms 
used  in  the  statute.  Now,  towards  in- 
dividuals certainly  no  liability  could  accrue 
under  the  statute  until  the  municipality  had 
completed  the  work  of  construction,  and 
thrown  the  beach  open  to  the  public  for  the 
uses  contemplated.  No  one  was  entitled  to 
use  this  beach  as  a  bathins  beach,  so  as  to 
hold  the  municipality  liable  for  any  negli- 
gence in  its  construction,  if  any  such  there 
was,  until  in  some  manner  the  municipality 
made  known  to  the  public  that  the  work  was 
completed  and  invited  them  to  the  use  of  it. 
By  the  testimony  uncontroverted  and  un- 
disputed of  the  plaintiff's  own  witness,  the 
beach  was  not  tiirown  open  to  the  public 
until  the  7th  day  of  September,  1891 ;  and  the 
misfortune  that  deprived  this  boy  of  his  life 
occurred  on  the  8d  day  of  September,  1891. 
The  boy  was  there  furtivelv,  as  a  trespasser, 
without  invitation  and  without  right,  so  far 
as  the  municipality  was  concern^ ;  and  it 
would  be  the  grossest  injustice  to  hold  the 
latter  responsible  for  an  injury  which  it  did 
BOt  occasion  and  against  which,  in  the  nature 
of  things,  it  coula  not  have  suarded.  .  This 
circumstance  we  regard  as  decisive  of  the 
case,  and  conclusive  against  the  plaintiff's 
right  to  recover. 

But  it  is  argued  in  the  face  of  this  direct 
and  positive  testimony  given  by  the  plain- 
tiff's own  witness,  that  there  are  oUier  cir- 
cumstances from  which  the  Jury  might 
properly  have  inferred  a  license  from  the 
municipality  to  the  public  to  use  the  bathing 
beach  even  before  the  8d  of  September,  1891, 
such  ss  the  presence  of  a  policeman  there,  the 
fact  that  many  of  the  boys  were  permitted  to 
go  in  without  oblection,  the  statement  of  the 
policeman  that  those  boys  might  go  in  who 
had  bathing  suits,  and  the  statement  of  the 
boy's  father,  the  plaintiff  in  this  case,  that 
"he  had  not  made  anv  personal  examination 
of  the  beach  to  see  if  ft  was  safe,  and  only 
knew  about  it  from  the  fact  of  reading  in  the 
Star  that  it  was  open ;  they  advertirad  that 
it  was  open.**    But  we  cannot  regard  the  de- 


tail  of  a  policeman  to  be  present  to  preserve 
the  peace  and  good  order  at  a  place  where  it 
was  known  that  boys  and  young  men  were  in 
the  habit  of  congregating  and  had  probably 
congregated  for  half  a  century  and  upwards, 
ss  any  evidence  whatever  that  the  munici- 
pality had  complied  with  the  provisions  of 
an  act  of  congress,  and  was  prepared  to  incur 
liability  to  the  amount  of  $10,000  to  every 
individual  that  thought  proper  to  so  into  the 
Potomac  river  at  that  point  And  of  course 
the  statement  of  the  plaintiff  as  to  what  he 
saw  in  the  Star,  or  thought  he  saw  there,  can- 
not be  accepted  for  a  moment  as  testimony  in 
this  case.  There  is  absolutely  no  testimony 
whatever  and  nothing  to  go  to  the  Jury,  with 
reference  to  the  time  at  which  this  beach  was 
opened  to  the  public,  and  the  liabilitv  of  the 
district  for  its  safe  condition  began,  if  it  ever 
began,  other  than  the  statement  of  the  plain- 
tiff's witness,  Stevens,  who  bad  the  bc^t  op- 
portunity possible  to  know,  as  be  was  the 
originator  of  the  scheme  and  the  superin- 
tendent of  the  work,  that  it  was  not  thrown 
open  to  the  public  until  the  7th  of  September. 
And  as  we  have  said,  this  statement  is,  in  our 
opinion,  conclusive  of  the  plaintiff's  case. 

2.  We  do  not  consider  that  the  question  of 
contributory  negligence  arises  in  this  case  in- 
asmuch as  we  find  no  evidence  of  negligence 
on  the  part  of  the  defendant.  The  accident 
was  the  result  wholly  either  of  the  boy's 
own  recklessness,  or  was  his  misfortune^ 

,  most  probably  the  latter. 

I  8.  It  seems  important  to  us  that  we  should 
not  fail  to  notice  another  question  that  is  in- 
volved in  this  case,  although  no  point  was 
made  of  it  in  the  court  below,  and  none  was 
made  in  argument  before  us.  This  suit  is  in- 
stituted under  the  provisions  of  the  Act  of 
Congress  of  February  17,  1886  (28  Stat.  807), 
entitled  ''An  act  to  authorize  suits  for  dam- 
ages where  death  results  from  the  wrongful 
act  or  neglect  of  any  person  or  corporation  in 
the  District  of  Columbia,''  which  is  one  of 
the  numerous  statutes,  now  believed  to  be 
quite  general  in  this  country,  based  upon 
what  is  known  as  Lord  Campbell's  Act  in 
England.  We  greatly  doubt  whether  this 
statute  authorizes  such  a  suit  as  that  which 
we  have  before  us  here.  The  statute  evidently 
contemplates  actions  for  the  benefit  of  thoee 
who  have  been  deprived  of  the  protection  and 
support  of  husbands,  parents,  and  others 
standing  in  analogous  relations;  and  was 
scarcely  intended  U>  include  administration 
upon  the  estates  of  children  and  suits  by  such 
aaministrators.  The  earninfl^s,  present  and 
prospective,  of  the  boy  in  this  case  belonged 
in  law  to  his  father,  as  such,  and  not  to  any 
administrator,  and  the  expenditure  for  his 
funeral  was  an  expenditure  incumbent  on  the 
parent  for  which  that  parent  might  sue  the 
wrongdoer  who  caused  the  death,  if  such 
there  was.  It  is  unnecessary  for  us  to  decide 
this  question  here ;  and  we  do  not  decide  it. 
But  we  do  not  wish  it  to  be  passed  in  silence, 
in  such  manner  that  the  case  may  hereafter 
be  cited  as  a  precedent  on  that  point. 
From  what  we  have  said,  it  results  that  th$ 

judgment  of  the  court  below  must  be  affirmed 
ufith  eoete;  and  it  is  accordingly  so  ordered 
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A  tie  vote  on  which  the  mayor  may  ffi^e 
a  eastiii^  TOte  ror  each  of  iwo  official  ue  cirspa- 
pen  to  be  ohoeen  is  presented  by  a  vote  of  twelve 

.  aldermen,  io  which  three  newspapers  reoeived 
lour  votes  each,  where  the  dharter  proTides  that 
two  shaU  he  chosen,  but  that  each  alderman  shall 
vote  for  one  oolsr,  and  a  general  charter  provis- 
ion jrlves  the  mayor  a  casting  vote  In  case  of  a  tie. 

Uliuir0i0t,  Gb.  J.,  and  Hamertkyn  Jn  d<Ment) 

(liay»,189£) 

APPEAL  by  plaintiff  from  a  Judntient  of 
the  Court  of  Common  Pleas  for  Fairfield 
County  in  favor  of  defendants  in  an  action 
brought  to  enloin  the  payment  of  the  contract 
pHoe  for  publishing  city  notices  for  the  city  of 
bridseport  on  the  ground  that  the  contract 
was  illegaL    AfflrmaL 

A  clause  of  the  city  provided  that: 

*'In  all  cases  wherein  matter  is  by  the  charter 
of  the  city  of  Bridgeport  required  to  be  pub^ 
lished  in  newspapers  published  In  saidcity, 
such  publication  shall  be  in  two  daily  newspa- 
pers published  in  saiddty,  to  be  designated  by 
the  common  council  of  said  city,  and  in  mak- 
ing such  designation  no  member  of  either 
branch  of  said  common  council  shall  vote  for 
more  than  one  of  eaid  newspapers." 

The  board  of  councilmen  of  the  city  of 
Bridgeport  designated  the  Bridgeport  Evening 
Farmer  and  the  Bridgeport  Evening  Post  as 
their  choice  of  newspapers  to  publish  the  pro- 
ceedings. The  resolution  was  then  transmit- 
ted to  the  board  of  aldermen  for  action.  This 
board  consisted  of  twelve  members.  A  Tote 
was  taken  which  resulted  in  four  rotes  each 
beine  given  in  favor  of  the  Bridgeport  Even- 
ing Farmer,  the  Bridgeport  Evening  Post,  and 
the  Bridgeport  Evening  News.  Thereupon 
the  mayor  declared  the  vote  to  be  a  tie  and  cast 
a  vote  for  each  of  the  two  papers  which  had 
been  desigDated  by  the  board  of  councilmen. 

Further  facts  appear  in  the  opinion. 

Meun,  A.  B.  Beers  and  Stiles  Jndeon, 
Jr.*  for  appellant: 

The  proceeding  for  the  selection  of  official 
newspapers  is  not  within  the  operation  of  sec- 
tion 7  of  the  charter,  which  provides  as  fol- 
lows: "The  common  council  of  said  city  shall 
consist  of  two  separate  bodies,  nametyr  the 
board  of  aldermen,  composed  of  all  the  alder- 
men, and  the  board  of  councilmen,  composed 
of  all  the  councilmen,  which  bodies  shall  meet 
separately,  except  as  hereinafter  provided. 
The  mayor  shall  preside  at  the  meetings  of  the 
board  of  aldermen,  and  shall  have  n  casting 
vote  only  In  case  of  a  tie." 

The  "casting  vote,"  at  common  law,  "signf- 
fles  sometimes  the  single  vote  of  a  person  who 


ordinarily  does  not  vote,  and  in  case  of  an 
equality  of  votes,  sometimes  the  double  vote 
of  a  person  who  first  votes  with  the  others  and 
upon  an  equality  creates  a  majority  by  giving 
a  second  vote." 

Anderson's  Law  Diet 

That  condition  only  is  contemplated  which 
can  be  determined  by  a  vote  on  the  part  of  the 
mayor;  not  such  condition  as  would  require  a 
succession  of  votes,  upon  the  subject-matter 
before  the  board,  in  onier  to  dissolve  the  tie. 

It  was  the  plain  duty  of  the  mayor  to  require 
the  members  of  the  board  to  continue  to  vote 
upon  the  subject-matter  before  the  board,  until 
such  result  was  accomplished  bv  any  one  bal- 
lot as  lawfully  designated  two  different  news- 
papers. 

Can  the  doctrine  of  election  by  plurality  ha 
applied  in  any  cooceivable  msnner  to  the  pro- 
ceedings prescribed  b^  the  charter  for  ths 
designation  of  the  official  newspapers? 

It  cannot  when  the  vote  on  which  the  tie 
was  disclosed  is  treated  as  one  subject-matter, 
and  as  one  vote  thereon. 

By  what  process  of  reasoning  can  it  be  dem- 
onstrated that  while  the  members  were  con- 
fined to  one  effective  vote  on  the  subject,  the 
mayor  shall  have  two  votes,  and  which,  if  true, 
must  be  predicated  upon  the  theory  that  there 
have  been  two  different  matters  before  the 
board  for  their  action. 

The  designation  of  these  papers  is  in  its  na- 
ture, not  an  election  of  a  person  to  an  office  or 
position  within  the  gift  of  the  common  coun- 
cil, but  is  merely  a  certain  prescribed  DMthod  of 
contracting  with  said  newspapers. 

Designations  of  this  character  have  alweys 
been  treated  as  mere  contracts  with  the  news- 
papers thus  selected. 

Re  PhiUipi,  60 K. T. KiBeAMtor'e  PsHU^h. 
50  N.  Y.  868. 

The  charter  plainly  prescribes  a  certain  pro- 
cedure* as  a  condition  precedent  to  the  power 
to  make  these  contracta. 

Pttmon  V.  New  York,  17  N.  T.  449;  1  DflL 
Mun.  Corp.  ^^  449, 468;  8(oughton  Third  School 
Diii,  V.  Aiherton,  12  Met.  118;  FraneU  t.  Trog. 
74  K.  T.  840:  Weit»  v.  Dm  Moina  IntUpendfnt 
Dist.  79  Iowa,  428;  RuuoU  v.  QiUon,  86  Minn. 
667;  9  Beach,  Pub.  Corp.  gg  962,  891 ;  OmUhr 
fiM  V.  Warrentburg,  80  Mo.  App.  466. 

An  unauthorized  act  can  he  raUfled  by  a 
municipal  corporation  only  where  such  act 
could  have  bc«n  authorized  in  the  first  in- 
stance, and  even  then  the  subsequent  approval 
will  not  have  the  effect  of  making  good  the 
original  defect  where  the  mode  of  contractiDg 
operates  as  a  limitation  upon  the  power  to  con- 
tract. 

1  Beach,  Pub.  Corp.  ^$  251,  696,  p.  696.  and 
cases  cited  in  note  i,  718;  Bodgee  v.  Buffalo,  9 
Denio,  110;  EaUtead  v.  New  York,  8  N.  Y.  487: 
Loganeport  v.  Dykeman,  116  Ind.  17;  1  DOL 
Mun.  Corp.  §  468. 

The  rights,  powers,  and  duties  of  the  mayor 


Von.— A  novel  extension  of  the  rule  as  to  cast- 
Inff  votes  by  presiding  offloers  Is  made  by  the  above 
decision.  As  to  what  constitutes  a  majority  whloh 
wlU  oarry  a  measure  voted  on  including  the  case  of 

L.R.A. 


a  OBStinflr  vote,  see  note  to  Lawrence  v.  Ingermfi 
(Tenn.)  6  Lb  fi.  A.  808.  See  also  Magenau  v.Fr^ 
mont  (Keb.)  0  L.  B.  A.  786;  Sute  v.  Vanosdal  (Indil 
UL.  B.  A.  888. 


»See  also  31  L.  R.  A.  116;  37  L.  R,  A.  20."):  39  L.  R.  A.  282. 
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•«f  the  dty  an  plnial j  pretcribed  by  law,  and 
••Tery  penon  enterinff  into  business  relalions 
irith  bim  is  presumed  to  know  the  scope  of 
Ikis  authority  upon  any  given  subject. 

DiMe  Y.  New  Haven,  66  Conn.  201;  1  Dill. 
:Hun.  Ck>rp.  ^  447,  469,  628,  642;  Franeu  ▼. 
Troy,  eupra. 

The  law  will  not  permit  of  a  recovery  for 
services  rendered  on  a  quantum  meruit. 

Stidger  t.  Bed  Oak,  64  Iowa,  466:  Ptopie 
▼.  Flagg,  17  N.  T.  584;  Oruichfleid  r.  War- 
reneburg,  $upra;  1  Beach,  Pub.  Corp.  %  693. 

Baldwiii*  J.  9  delirered  the  opinion  of  the 
<court: 

The  main  question  in  this  case  is  whether 
the  vote  of  the  aldermen  was  a  tie  vote,  with- 
in the  meaning  of  the  city  charter.  The 
word  **tie,"  as  applied  to  an  appointment  by 
election,  signifies  a  state  of  equality  between 
two  or  more  competitors  for  the  same  posi- 
tion. Cent.  Diet,  in  verb.  The  provision 
that  two  newspapers  shall  be  designated  by 
a  vote  in  which  no  member  of  either  branch 
of  the  common  council  shall  vote  for  more 
than  one  evidently  contemplates  the  selection 
-of  one,  and  permits  the  selection  of  both,  bv 
the  action  of  less  than  a  majority  of  each 
board.  ''In  elections  in  which  the  principle 
y^<of  plurality  is  adopted,  the  candidate  who 
has'the  highest  number  of  votes  is  elected, 
although  he  may  have  received  but  a  small 
part  of  the  whole ;  and,  where  several  persons 
are  voted  for  at  the  same  time  for  the  same 
office,  those  (not  exceeding  the  number  to  be 
-chosen)  who  have  respectively  the  highest 
number  of  votes  are  elected.  But  where  two 
or  more  persons  have  equal  numbers  of  votes 
there  is  no  election,  and  a  new  trial  must 
take  place,  unless  some  other  mode  of  de- 
termining the  question  is  provided  by  law. 
In  some  of  the  states  where  the  votes  are  thus 
divided,  the  returning  officers  are  authorized 
to  decide  between  them,  and  to  return  which 
they  please;  but,  unless  thus  expressly  au- 
thor]^ by  law,  the  returning  officers  have  no 
casting  yote."  Cushing,  Law  &  Practice  of 
Legislative  Assemblies,  §  118.  *'By  a  'cast- 
ing vote'  is  meant  one  which  is  given  when 
the  assembly  is  equally  divided,  and  when 
the  question  pending  is  in  such  a  situation 
that  a  vote  more  on  either  side  will  cast  the 
preponderance  on  that  side,  and  decide  the 
question  accordingly ;  and  not  merely  a  vote 
which,  if  given  on  one  side,  will  produce  an 
■equal  division  of  the  assembly,  and  thereby 
prcYcnt  the  other  side  from  prevai  1  ing.  This 
principle  extends  to  cases  of  election  by  bal- 


lot. In  these  cases  the  speaker  does  not  Tote 
by  ballot,  but  waits  until  the  votes  are  re- 
ported, and  then  votes  orallv,  not  for  whom 
ne  pleases,  but  for  one,  or  for  the  requisite 
number,  of  the  candidates  Toted  for,  who  haTe 
received  an  equal  number  of  votes.  This 
principle  applies  equally  in  those  cases  where 
a  less  number  than  a  majority  is  permitted, 
or  a  greater  is  required,  to  decide  a  questioa 
in  the  affirmative.  Thus,  if  one  third  only 
is  permitted  or  required,  and  the  assembly, 
on  a  division,  stands  exactly  one  third  to  two 
thirds,  there  is  then  occasion  for  the  giving 
of  a  casting  vote,  because  the  presiding  offi- 
cer can  then,  by  giving  his  vote,  decide  thox^ 
Question  eiUier  way."  Id.  {J  806.  An  apt 
illustration  of  this  method  of  procedure,  as 
applied  to  cases  of  more  than  two  contestants 
for  the  same  position,  is  afforded  by  the  prac- 
tice of  balloting  for  select  committees  in  th%.^-' 
British  house  of  commons.  *'The  majority 
necessary  to  an  election  is  not  an  absolute 
maiority  of  all  the  persons  voting,  but  only 
a  plurality ;  and  if  there  are  several  persons, 
who  all  have  the  same  number  of  votes,  and 
the  whole  would  make  more  than  the  number 
fixed  for  the  committee,  the  speaker  gives  a 
casting  vote  for  the  election  of  the  requisite 
number."  Id.  %  1882.  A  tie  is  that  which^ 
is  tied.  It  is  a  knot.  And  when  provision 
is  made,  in  regulating  legislative  procedure, 
for  a  casting  vote  by  the  presiding  officer  in 
case  of  a  tie,  tiie  object  is  to  allow  bim  to 
untie  this  knot.  The  charter  of  Bridgeport 
evidently  looks  to  the  designation  of  the  two 
official  newspapers  by  one  and  the  same  vote, 
each  member  of  the  respective  boards  voting 
for  one  alone.  The  mayor  is  a  component 
part  of  the  common  council,  bat  he  is  not  a 
member  of  either  of  the  two  branches  or 
boards,  which,  with  him,  constitute  that 
body.  He  is  therefore  not  forbidden,  in  the 
selection  of  the  official  newspapers,  to  vote 
for  more  than  one  of  these.  The  ballot  taken 
by  the  aldermen,  resulting  in  four  votes  for 
each  of  three  different  newspapers,  presented 
the  case  of  a  tie,  and  to  dissolve  it  the  may- 
or's casting  vote  was  properly  and  necessar- 
ily given  for  two  of  them,  for  the  charter  re- 
?[uired  the  simultaneous  designation  of  two. 
t  follows  that  the  demurrer  to  the  complaint 
was  properly  sustained. 

Inere  u  no  error  in  the  judgment  appealed 

Tomtaoe  and  Fenn*  JJ.,  concurred; 
Andrews*  Oh,  J.,  and  Hamersleyt  •/., 
dissented. 


NBW  YORK  COURT  OP  APPBAIA 


A   ESTATE  OF  Cornelius  V.  &  ROOSE- 
VELT, Deceased. 


t 


.H.T. 


.) 


1.  nia  atatute  in  ft>roe  at  a  person's 
death  ffovems  the  decision  as  to  a  collateral  in* 
haritanoe  tax  on  his  estate. 


8.  Idlls  aannitlea  eanfingent  an 
▼iTorship  are  not  subject  to  a  collateral  Inher- 
itance tax  unto  they  vest  by  the  termination  of 
the  life  on  which  they  are  conttngent. 

8*  A  eontlnf^ney  aileetinflf  tlie  Talna  of 
a  Tested  remainder  under  a  wlU  so  iODg  as 
U  continues  will  prevent  the  charge  of  a  oollat* 
eral  inheritance  tax  upon  the  remainder. 


NoTK—Tor  a  eoDeotton  of  authorities  upon  the  I  successions  or  oollateral  inheritances,  see  note  te 
eonstruotlon  of  the  statute  Imposing  a  tax  upon  I  fie  Romalne  (N*  T.)  IS  L.  R.  A.  40L 

J6L.A  A. 


fiee  also  26  L.  R.  A.  259. 


Nbw  Yobk  Coubt  of  Apfbaia 


OCT.» 


(October  9, 180U 

APPEAL  by  the  Comptroller  of  tbe  City  of 
New  York  from  an  order  of  the  General 
Term  of  the  Supreme  Court,  First  Depart- 
ment, reyersing  an  order  of  the  New  York 
County  Surrogate's  Court,  which  fixed  the 
amount  of  the  collateral  inheritance  tax  to  be 
paid  by  the  estate  of  Cornelius  V.  S.  Roo8e?elt, 
deceased.    Afflrmed, 

The  facts  are  stated  In  the  opinion. 

Mr,  Edward  Hassettt  for  appellant: 

The  remainders  devised  to  the  nephews  and 
nieces  are  "yested  remainders"  ana  are  now 
subject  to  the  payment  of  the  tax. 

4  Key.  Stat.  p.  2516;  OookY.  Lowy,  05  N.  Y. 
108;  Bearddey  y.  Hote/iki99.  96  NT  Y.  201 ;  4 
Kent,  Com.  202,  Comstocrs  11th  ed.  p.  228; 
DelaflM  y.  Shipman,  18  Abb.  N.  C.  297,  808; 
Weed  y.  Aldrieh,  2  Hun,  581;  WiUiamdon  y. 
FiM,  2  Sandf.  Ch.  685,  7L.  ed.  608;  KeUo  y. 
LariUard,  85  N.  Y.  177;  Bianehard  v.  BtoneV 
mrd,  1  Allen,  227;  Sheridan  y.  Heum.  4  Abb. 
App.  Dec.  218;  Eteritt  y.  BoeHU,  29  N.  Y.  89; 
Teed  y.  Morton.  60  N.  Y.  502;  CampbeU  y. 
atokee,  142  N.  Y.  28. 

A  yaluation  most  fayorable  to  the  remain- 
dermen has  been  fixed,  and  as  such  valuation 
Is  based  upon  proper  evidence  it  is  equivalent 
to  a  finding  of  fact  by  a  court  or  a  verdict  by 
A  jury  and  will  not  be  disturbed  on  appeal. 

lie  Enoedler'e  WiU,  140  N.  Y.  879. 

The  tax  upon  yested  remainders  is  due  and 
payable  immediately  upon  decedent's  death. 

Laws  1887,  chap.  718,  g  2;  Dos  Passes,  Col- 
lateral Inheritance  Tax,  p.  168,  citing  Be 
Vinofe  Estate,  26  N.  Y.  a  R.  610;  Van 
Beneeeiaer^e  BetaU,  N.  Y.  L.  J.  May  28,  1889; 
Be  CogevoeU,  4  Dem.  248;  Be  Lrfefoer,  5  Dem. 
184;  Be  Higgme,  N.  Y.  Daily  Reg.  Dec.  7, 1889. 

Where  the  interest  of  the  life  beneficiary  is 
not  taxable  and  that  of  tbe  remaindermen  is,  il 
has  been  held  that  the  amount  of  the  remain- 
dermen's tax  is  lawfully  payable  out  of  the 
principal,  notwithstanding  the  tax  on  the  re- 
mainder will  reduce  the  capital,  and  so  affect 
the  income  of  the  life  tenant 

Re  Johneon,  6  Dem.  146;  Be  Leavitfe  Sktate, 
4  N.  Y.  Supp.  179;  Be  IMs,  noU,  24  Abb.  N. 
C.  865;  Be  Woolseg^note,  19  Abb.  N.  C.  284; 
Be  Bnetan,  118  N.  Y.  185;  Be  Stewarfe  Estate, 
14  L.  R.  A.  836,  181  N.  Y.  274. 

The  annuitants  are  beneficially  entitled  in 
expectancy  to  an  interest  in  or  income  from  the 
property  of  the  testator  transferred  by  his  will, 
and  the  tax  thereon  is  immediately  due  and 
payable. 

Each  of  said  aonnities  is  an  interest  in  prop- 
erty or  income  therefrom  within  the  meaning 
ana  intent  of  the  statute. 

Doa  Passos,  Collateral  Inheritance  Tax,  p. 
154;  BiephanCe  Estate,  24  W.  N.  C.  79; 
l%ompeon's  Estate,  6  W.  N.  C.  19. 

The  right  to  tbe  collateral  inheritance  tax 
accrues  at  the  date  of  the  death  of  the  testator 
or  intestate,  and  not  at  that  of  its  actual  impo- 
sition, and  is  not  affected  by  intervening  legis- 
lation. 

Be  Primes  Estate,  18  L.  R.  A.  718, 186  N. 
T.  847. 

Meure,  Gfreorse  H.  Yeaman,  John  B* 
Roosevelt*  and  Geor|^e  C  Kobb«  for  re* 
apondents. 

I5L.R.  A. 


Bartlettf  t/.,  deliveied  the  opinion  of  the 

court: 

The  question  presented  on  this  appeal  ia 
whether  the  interests  of  annuitants  and  re- 
maindermen under  the  will  of  the  Iste  Cor- 
nelius y.  S.  Roosevelt  are  liable  to  pay  pres- 
ently the  ooUateral  inheritance  tax.  Tl» 
surrogate's  court  for  the  county  of  New  York 
determined  this  question  in  the  aflbmative, 
and  its  order  to  that  effect  was  reyened  by 
the  general  term  of  the  first  departmeDt.  The 
comptroller  of  the  city  of  New  Tork  appeala 
to  this  court. 

The  testator  died  September  80,  1887,  and 
his  will   was  admitted  to  probate  in  the- 
county  of  New  York  March  17,  1888.    After 
certain  specific  legacies  to  his  wife,  the  tes- 
tator disposes  of  his  residuary  estate  as  fol- 
lows, viz.  :    The  entire  amount  to  be  held 
by  the  executor  and  the  executrix  in  trust, 
to  pay  the  income  thereof  to  his  wife  during 
her  life.    At  her  death  seven  life  annul tiea^ 
are  given, —to  two  persons,  $1,000  each ;  to- 
two  persons,  $500  each ;  and  to  three  peracms, 
$5«000  each,  with  interests  in  these  latter  im 
the  nature  of  croes-remainders.   contingent 
upon  survival  inter  eeee,  the  will  providing 
as  follows:    **In  case  any  one  of  the  three- 
last-named  annuitants    .    .    .    shall  die  ei- 
ther before  or  after  the  death  of  my  aald  wife, 
I  direct  my  executors  to  pay,  and  I  bequeath, 
to  each  of  the  two  survivors  of  them,  an  an- 
nuity of  $7,500;  and.  in  case  any  two  of 
them  shall  die  either  before  or  after  the  de- 
cease of  my  said  wife,  I  direct  my  executors 
to  pay,  and  I  bequeath,  to  the  last  aurvivor 
of  them,  an  annuity  of  $15,000."    On  the 
decease  of  the  wife  the  estate  is  given,  sub- 
ject to  the  payments  of  the  annuities,  to 
twelve  nephews  and  nieces.    Two  of  these 
remaindermen  died  before  the  testator,  and 
the  appraiser,  upon  the  theory  that  there  was 
no  lapse,  and  that  the  survivors  would  take- 
the  whole  remainder,  has  made  hia  estimate 
accordingly.    The  appraiser  reported  in  the 
first  instance  as  follows :    ''The  persons  who 
will  become  entitled  to  the  annuities  men- 
tioned in  the  will  cannot  now  be  determined, 
until  the  death  of  the  wife;  and  for  that 
reason  also  the  value  of  decedent's  estate, 
which  is  devised  at  her  death  to  hia  nephewa 
and  nieces,  and  subject  to  such  annuities, 
cannot  now  be  ascertained."    The  surrogate 
sustained  objections  to  this  report,  and  the 
matter  was  sent  back  to  the  appraiser.    The* 
surrogate teq nested  the  superintendent  of  in- 
surance to  ascertain  the  value  of  the  annui- 
ties, and,  acting  upon  his  information,  the 
appraiser  reported  the  values  of  the  annuitiee 
and  the  estates  in  remainder.    The  matter 
was  then  duly  sent  back  to  the  appraiser  for 
the  third  time,  to  enable  the  superintendent 
of  insurance  ''to  correct  manifest  errors." 
The  third  report  of  the  appraiser  increased 
the  yalue  or  the   compound  survivorship^ 
annuities,  and  considerably  diminished  the 
yalue  of  the  estates  in  remainder,  as  contained 
in  his  second  report.    This  reoort  waa  con- 
firmed, and  was  followed  in  due  course  of 
procedure  by  the  order  now  here  for  review. 
We  are  of  opinion  that  this  case  must  be 
decided  under  the  Law  of  1887,  In  foios  sit 
the  time  of  testator's  death. 


1894. 


Habdib  t.  HABDnk 


eo% 


Two  qneBtions  are  presented  for  our  deter- 
mination, Tiz. :  First.  Are  the  annuities 
created  by  the  will  such  property,  in  a  legal 
sense,  as  to  be  presently  taxable,  and  can 
their  fair  and  clear  market  yalue  at  the  time 
of  the  death  of  the  testator  be  ascertained? 
Second.  Is  the  fair  and  clear  market  value 
at  the  time  of  testator's  death*  of  the  estates 
in  remainder,  ascertainable,  and  la  the  tax 
thereon  due  at  once?  In  deciding  both  of 
these  questions,  we  are  to  reasonably  construe 
the  statute,  and  give  effect,  if  possible,  to 
all  its  provisioni.  Aa  to  the  annuitants,  the 
appellant's  counsel  contends  that  they  are 
entitled  to  an  interest  in  or  an  income  from 
the  property  of  the  testator,  and  the  statute 
requires  the  tax  to  be  paid  immediately.  He 
goes  on  to  say,  in  his  printed  argument :  *  It 
may,  of  course,  be  considered  aa  a  hardship 
to  compel  the  annuitants  to  pay  a  tax  upon 
an  interest  that  they  may  never  receive ;  but 
that  is  the  fault  of  the  statute,  and  under  its 
wording  the  pavment  of  the  tax  can  only  be 
postponed  by  giving  a  bond."  This  conoes- 
aion  admits  away  the  entire  case  of  the  state. 
It  is  not  to  be  assumed  that  the  legislature 
intended  to  compel  the  citizen  to  pay  a  tax 
upon  an  interest  he  may  never  receive,  and 
the  reasonable  construction  of  this  statute 
leads  to  no  such  unlust  result.  It  does  not 
follow,  because  the  legislature  taxes  persons 
beneficially  entitled  to  property  or  income, 
in  possession  or  expectancy,  that  a  tax  was 
thereby  imposed  upon  an  interest  that  may 
never  vest  Until  that  time  arrives  the  power 
to  tax  does  not  exist.  The  testator  has  cre- 
ated seven  life  annuities,  if  the  annuitants 
survive  his  wife,  and  there  can  be  no  vested 
interest  in  any  of  them  until  the  happening 
of  that  event.  All  may  survive ;  a  portion 
may  be  living ;  every  one  may  be  dead.  To 
hold  snch  a  posAibility  presently  taxable,  and 
its  value  capable  of  immediate  computation, 
abocks  the  sense  of  Justice. 

This  brings  us  to  the  remaining  question. 
•8  to  the  taxation  of  the  estates  in  remainder. 
The  testator  has,  on  the  death  of  his  wife, 
^iven  his  entire  estate  to  twelve  nephews  and 
nieces,  subject  to  the  payment  of  the  annui- 
ties. Two  of  these  remnindennen,  as  already 
stated,  died  before  the  testator.  It  is  con- 
tended by  the  respondents  that  It  is  impos- 
sible to  ascertain  the  fair  and  clear  market 
▼alue  of  these  remainders  at  the  time  of  the 
death  of  the  testator,  for  the  reason  that  the 
Annuitants  represent  estates  or  interests  un- 


vested and  oontinffent,  which,  taken  in  con- 
nection with  the  life  estate  of  the  widow, 
renders  the  present  value  of  the  ultimate  re- 
mainders onascertainabla.    The  amount  that 
will  ultimately  l>e  paid  to  the  reinainderme» 
is  contingent,  depending  on  future  events. 
Whenever  the  tax  on  the  annuities  is  payable, 
the  estate  must  pay  it.    What  the  amount  of 
that  tax  will  be  depends  upon  the  survivor- 
ship of  annuitants,  and  the  number  of  life- 
annuities,  if  any,  that  shall  vest  on  the  death 
of  the  widow.    This  court  has  recently  de- 
cided that  it  is  not  the  vesting  of  remainders- 
that  renders  them  contingent  taxable  interests- 
under  the  law.     lie  Curtis,  143  N.  T.  219. 
In  the  case  cited  It  was  held  that  the  nominal 
fee  might  never  become  a  taxable  estate,  for 
the  reason  that,  if  the  nephews  and  nieces  la 
whom  it  was  claimed  to  have  vested  died 
witiiout  issue  before  the  termination  of  cer- 
tain trusts,  the  fee  would  pass  to  lineals  not 
taxable.    This  was  the  uncertainty  which- 
postponed  the  payment  of  the  tax.    In  the 
case  at  bar  there  is  a  contingency  affecting 
the  value  of  the  estate,  as  alreadv  indicate<C 
which  brings  it  strictly  within  the  principle- 
of  the  OurtU  (km. 

The  learned  counsel  for  the  respondents  has- 
pointed  out  questions  that  tiiey  may  present 
on  the  death  of  the  widow.    One  involves- 
the  legal  effect  of  the  death  of  two  remainder- 
men in  the  lifetime  of  the  testator,  and  the- 
other  the  correctness  of  the  mode  adopted  by 
the  superintendent  of  insurance  in  ascertain- 
ing the  value  of  the  compound  survivorship- 
annuities.    These  questions  will  become  im- 
Eortant  on  the  falling  in  of  the  life  estate, 
ut  we  express  no  opmion  in  regard  to  then^ 
at  this  time. 

In  aflirming  the  order  of  the  general  term, 
we  not  only  give  to  the  Act  of  1887  a  reason- 
able construction,  but  carry  out  the  obvious- 
intent  of  the  testator  that  his  widow  should 
enjoy,  during  her  life,  the  entire  income  of 
his  estate.    The  legislature,  in  the  Act  of 
1892.  has  given  a  practical  construction  to  its- 
previous  legislation  on  this  subject,  when  it 
provides  that,  where  the  fair  market  value 
of  the  property  or  interest  cannot  be  ascer- 
tained at  the  time  of  the  transfer,  the  tax 
shall   become  due   and  payable  when  the- 
beneficiary  shall  come  into  actual  pop^essloO' 
or  enjoyment     Laws  1892,  chap.  899,  g  8. 

The  order  ehotiid  be  afflrmed,  with  eoeUi, 

All  concur,  except  Andrewflt    C%.   J,,. 
not  sitting. 


PENNdYLVANIA  SUPREME  COURT, 


Samuel  HARDIE 

e. 

Lydia  B.  HARDIE,  Appi, 

(Itt  Pa.  SET.) 

2.  "WlllAil  wad  malleioiui  dooertion»  as 
csfcnae  for  divoree»  la  not  ahown  by  the 

Nora.— At  to  divorce  for  desertion,  see  also  Her- 
ald ▼.  Herald  (N.  J.)  9  L,  R.  A.  69S,  and  note;  also 
IV'flllami  V.  wmiams  (N.  7.)  U  L.  B.  ▲.  ffiO;  Jones 
W.  Jones  (Ala.)  18  L.  B.  A.  96. 

Sy>r  refusal  of  marital  interoonrM  as  desertion, 
aee  BMtts  v.  Frltta  (HL)  U  L.  B.  A.  68ft,  and  note, 

585  Ii.R.  A. 


fact  that  the  wife,  in  a  paaslon  roused  by  a  slngle- 
hlow  by  her  husband,  leaves  the  house  without 
intending  to  remain  away  permanently,  and  on 
reflection  returns  to  And  the  home  barred  sgaiost 
her  and  then  seeks  by  violence  to  enter,  for  which 
she  is  prosecuted  bv  the  husband,  and  tbereafter 
does  not  return. 
8*  A  atn^le  blow  tgkvmn  in  aaMr  by  hus- 
band to  wife  is  not  necessarily  cruel  and  barbar^ 
ous  treatment  oonstitnting  cause  for  divorce. 

(July  VU  IBM.) 

APPEAL  by  defendant  from  a  Judgment  ot 
the  Ck)urt  of  Common  Pleas  for  Chester 


See  also  47  L.  R.  A.  750. 


€98 


Pkmnbtlyan.u  Sufrsjib  CounT. 


JiTLT, 


Ooiinty  in  faTor  of  plaintiff  in  an  action  for 
divorce  on  the  ground  of  desertion.    Beversed. 

The  court  gave  a  binding  instruction  in  favor 
of  plaintiff  on  the  ground  that  willful  desertion 
was  proved,  and  refused  to  grant  defend- 
ant's request  that  if  the  jury  l)elieved  that 
plaintiff  struck  his  wife,  or  was  guilty  of  cruel 
or  barbarous  conduct  toward  her.  she  was  jus- 
ti6ed  in  leaving  and  your  verdict  must  be  for 
the  defendant.  To  that  request  the  following 
answer  was  given: 

'*That  point  is  a  little  ambiguous  in  our  esti- 
matioD,  and,  as  I  have  already  suggested  to 
YOU,  there  might  be  an  occasion  when  if  the 
husband  struck  the  wife  once  it  would  justify 
her  in  leaving.  But,  as  we  have  said  to  vou, 
the  evidence  in  this  case  does  not  show  such  an 
act.  We  cannot  say.  therefore,  that  if  the  jury 
believe  that  the  plaintiff  struck  his  wife,  it 
was  a  justification  of  her  leaving,  but  we  can 
tay,  or  would  say,  that  if  he  was  guilty  of 
cruel  or  barbarous  conduct  towards  her,  she 
would  be  justified  in  leaving  the  plaintiff,  and 
your  verdict  would  be  such  as  to  justify  her  in 
that  case.  Such  is  the  law,  if  the  conduct  is 
of  such  a  cruel  and  barbarous  character  as  I 
have  already  suggested,  such  as  to  endanger 
her  life.  As  you  will  see  I  can  scarcely  affirm 
or  disaffirm  the  point,  but  I  pass  it  with  the 
■uggestions  which  I  have  already  made." 

Further  facts  appear  in  the  opinion. 

Mr.  Clubrles  H.  Pennjpacker  for  ap- 
pellant 

Mr.  Thomas  W.  Pierce  for  appellee. 

"Deaiiy  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  and  defendant  are  libelant  and 
respondent  In  a  suit  bv  the  husband  for  di- 
vorce from  the  bonds  oi  matrimony.  The  is- 
■ue  was  tried  before  a  jury,  who,  under 
peremptory  instructions  from  the  court,  gave 
a  verdict  for  the  husband.  From  the  judg- 
ment on  the  verdict  the  wife  brings  this  ap- 
peal. 

The  ground  for  divorce  averred  in  the  libel 
1b  willful  and  malicious  desertion  by  the 
wife.  She  admitted  absence  from  his  house, 
and  separation;  but  that  there  wtis  willful 
and  malicious  desertion  she  denied.  She 
further  set  up  the  counter  averment  that  her 
husband,  by  his  cruel  and  barbarous  treat- 
ment, had  driven  her  from  his  home.  The 
f parties  were  married  in  August,  1867,  and 
ived  together  as  husband  and  wife  until  the 
12th  of  November,  1890,  the  day  of  separa- 
tion. They  were  ohildless.  Both  were  ca- 
terers and  cooks,  and  by  their  joint  industry 
during  more  than  twenty  years  of  married 
life  had  accumulated  some  property,  real  and 
personal.  The  legal  title  to  the  real  estate  was 
in  the  husband,  thou  eh  the  wife  had  con- 
tributed from  her  earnings  a  considerable 
part  of  the  purchase  money.  Some  time  be- 
fore the  separation,  disputes  and  quarrels 
arose  between  them.  He  suspected  she  was 
not  as  strong  a  prohibitionist  as  he  was,  or 
professed  to  be.  She  suspected  his  fidelity 
in  the  marriage  relation.  The  suspicions  of 
iK>th  were  apparently  groundless,  but  they 
were  sufficient  to  arouse  a  sort  of  domestic 
animosity  on  part  of  each  towards  the  other, 
which  culminated  in  his  striking  her,  and 
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she,  smarting  under  the  indignity,  left  hii 
house.  That  this  was  the  immediate  cause 
of  her  leaving  is  hardly  disputed.  The 
learned  judge  of  the  court  below  assumed 
that  this  single  blow  was  the  only  instanct 
of  cruel  and  barbarous  treatment ;  and  this, 
under  the  law,  not  being  sufficient  to  justify 
or  excuse  her  desertion,  the  plaintiff  was  en- 
titled to  a  verdict.  If  this  had  been  the  only 
question  in  the  case,  the  instruction  was  cor- 
rect. But  there  is  another  view  of  the  evi- 
dence applicable  to  the  pleadings  which  tiie 
jury  had  a  right  to  consider.  Both  agree  she 
left  the  house  on  the  12th  of  November.  She 
testifies  she  left  ''to  go  to  work."  Although 
they  had  a  quarrel  on  that  day,  and  probably 
the  day  before,  she  says  she  £lid  not  intend, 
by  leaving  it,  to  give  up  her  home ;  tliat  she 
went  back  the  next  day,  and  *'put  away  her 
things,  "—did  not  take  them  away ;  then  went 
back  on  the  third  day,  when  she  found  the 
locks  had  been  changed,  and  she  gained  an 
entrance  only  by  breaking  the  window.  She 
declares  she  never  had  left  the  house  intend- 
ing to  remain  away ;  that  she  could  not  get 
in,  unless  by  a  forcible  entrance,  afterwards, 
and  for  breaking  this  window  the  husband 
bad  instituted  a  prosecution  against  her. 
This  is  the  substance  of  her  testimony.  The 
charge  on  which  the  husband  based  his  right 
to  divorce  was  willful  and  malicious  deser- 
tion. If  the  wife,  in  a  passion,  aroused  by 
the  single  unmanly  blow  of  the  husband, 
leaves  his  house,  in  a  mere  spirit  of  resent- 
ment, not  intending  to  permanently  deseii 
him,  then,  on  reflection,  returns,  and  finds 
her  home  barred  against  her,  then  by  vio- 
lence seeks  to  enter,  then  is  prosecuted  by  the 
husband,  and  thereafter  does  not  return,  this 
in  no  legal  sense  of  the  words  is  a  "willful 
and  malicious  desertion."  Such  desertion  is 
a  departure  without  adeauate  cause,  but  not 
a  willful  absence,  regardless  of  her  marital 
duty.  Such  a  blow  as  she  testifies  he  gave 
her,  some  wives,  of  physical  courage  and 
strength,  would  have  resented  by  giving  tlie 
husband  another,  and  there  probably  the 
quarrel  would  have  ended.  This  wife  re- 
sented it  by  leaving  his  presence,  going  out 
of  the  house.  She  was  probably  too  weak  or 
too  timid  to  retaliate  in  any  other  way ;  but 
she  testifies  that  in  so  doing  she  did  not  in- 
tend to  **give  up  her  home."  Then,  when 
she  did  return,  his  conduct  enforced  upon  her 
further  absence.  Such  desertion  as  this  it 
not  willful  and  malicious,  even  if  he  struck 
her  but  a  single  blow  before  she  left.  If  her 
testimony  be  believed,  his  conduct,  after  she 
left,  indicates  an  intention  to  prevent  her  re- 
turn. The  instruction  that  it  was  not  the 
duty  of  the  husband  to  persuade  the  wife  to 
return  was  correct ;  but  the  jury  should  also 
have  been  told  that,  if  she  leh  the  house, 
under  the  provocation  of  a  blow,  and  soon 
after  returned,  it  was  his  duty  to  receive  her ; 
and  that  if  he.  in  anticipation  of  her  return, 
locked  the  doors  against  her,  he  cannot  be 
heard  to  say  that  her  absence  thereafter  was 
willful  and  malicious  desertion.  In  Orow'i 
App.,  87  Pa.  448,  we  held  that  the  wholly 
inexcusable  departure  of  the  wife  from  her 
husband's  house  did  not  justify  him  in  re- 
fusing to  receive  her  when  she  returned ;  thai 
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■Qch  conduct  on  his  part  waa  a  ylrtual  turn- 
ing her  out  of  doors. 

The  evidence  tending  to  show  cruel  and 
barbarous  treatment,  such  as  would  justify 
her  in  leaving  the  husband,  is  mainly  that 
of  the  wife.  She  testifies  to  repeated  assaults 
and  indignities :  but,  with  the  exception  of 
the  personal  violence  immediately  before  the 
separation,  no  dates  are  given.  Most  of  this 
conduct  appears  to  have  been  afterwards. 
Her  testimony  Is  disconnected,  and  in  some 
material  particulars,  such  as  dates,  or  even 
approximate  dates,  vague ;  and,  although  it 
covers  more  than  a  dozen  printed  pages  of 
the  paper  book,  the  examinntion  does  not 
seem  to  have  been  aimed  at  eliciting  a  spe- 
cific statement  of  facts.  It  is  therefore  im- 
possible to  attempt  a  satisfactory  review  of 
the  alleged  error  of  the  court  in  the  refusal 
to  affirm  defendant's  first  point.  The  law 
applicable  to  the  facts  as  the  court  assumed 
them  to  be  proven  is  correctly  stated.  The 
court  says :  **  I  can  scarcely  affirm  or  dis- 
affirm the  point,  but  I  pass  it  with  the  sug- 
gestions already  made."  The  suggestions 
already  made  were,  in  substance,  that  the 
evidence  of  a  single  blow  would  have  been 
insufficient  to  warrant,  on  her  application,  a 
divorce  of  the  wife  from  her  husoand  on  the 
ground  of  cruel  and  barbarous  treatment,  and 
Uierefore  was  insufficient  to  justify  her  de- 
sertion of  him.  If  there  was  a  willful  deser- 
tion,— that  is,  a  departure  with  the  intention 
not  to  return, — it  was  malicious,  unless 
Justified  by  such  cruel  and  barbarous  treat- 
ment as  endangered  life  or  health  and  ren- 
dered cohabitation  unsafe.  Gruel  and  bar- 
barous treatment  Is  not  established  bj  a 
•ingle  blow  of  the  character  of  this  one,  given 
in  anger.  If  the  several  acts  of  violence  and 
threats  alleged  occurred  before  the  separation, 
the  burden  was  on  defendant  to  prove  that 
fact ;  if  they  were  after  she  left  him,  clearly 
they  did  not  prompt  her  to  that  act,  whatever 
bearing  they  might  have  on  the  question  as 
to  whether  a  desertion  at  first  causeless,  after- 
wards, by  reason  of  his  conduct,  ceased  to  be 
willful.  We  can  very  well  discern  how,  on 
the  character  of  the  evidence  on  this  point. 
It  was  as  difficult  for  the  court  to  affirm  or 
diaaffirm  it  as  for  us  to  say  he  erred  in  not 
affirming  it.  The  evidence  was  not  specific 
enough  to  warrant  a  specific  answer.  But  we 
think  the  court,  in  not  submitting  the  evi- 
dence on  the  first  question  to  the  jury,  erred, 
for,  even  although  it  would  not  have  entitled 
her  to  a  divorce  from  her  husband  on  the 
^ound  of  cruel  and  barbarous  treatment, 
jet,  if  believed  bj^  the  jury,  there  was  not 
willful  and  malicious  desertion. 

ThdjudgiMni  U  reversed,  and  a  venir§faeiaa 
de  nofjo  awarded. 


John  E.  PRICE  et  al 

William  L.  SOHAEFFER,  Appt 

(Id  Fa.  880.) 

AbBcnce  of  ■arvtce  of  proemam  In  the 

NOTB.— As  to  Impeaohment  of  forel^rn  judgment, 
■ee  noU  to  Duostan  v.  BiggiiiB  (!(•  T  J  20  L.  B.  A. 
608. 
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orifi^al  suit  may  be  snown  fa  defense  of  a 

suit  upon  a  Judffmeot  procured  in  anotAer  state, 
although  aervloe  is  recited  as  a  fact  in  tlie  record 
upon  which  the  judgment  is  based. 

(HayXUiaeu 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas,  No.  1,  for 
Philadelphia  County  in  favor  of  plaintiffs,  in 
an  action  brought  to  enforce  payment  of  a 
judgment  recovered  agsinst  Uie  defendant  in 
the  state  of  Maryland.    Setersed. 

In  his  sffldavit  of  defense,  defendant  alleged 
that  at  the  time  the  suit  was  brought  he  was 
not  a  resident  of  the  county  in  which  the  suit 
was  brought,  but  of  another  county;  and  that 
he  had  never  been  a  resident  of  the  county 
where  the  suit  was  brought:  that  he  was  never 
served  with  any  summons  or  paper  of  any 
kind  in  the  suit;  that  the  other  defendants  in 
the  original  suit  were  residents  of  the  county 
where  the  suit  was  brought  and  were  actually 
summoned;  that  tbe  summons  ran  to  all  the 
defendants  in  that  suit,  and  the  sheriff  made  a 
simple  return  '^summoned"  to  the  writ;  that 
defendant  filed  a  bill  in  equity  in  Maryland  to 
have  the  judgment  canceled  and  set  aside, 
but  the  court  refused  to  interfere,  upon  tbe 
ground  that  defendant  had  a  good  defense 
to  the  action  in  Pennsylvania,  provided  he  was 
not  actually  served  with  summons  in  Mary- 
land. 

Further  facts  appear  in  the  opinion. 

Mr.  A.  E.  Stoekwell*  for  appellanU: 

Neither  the  constitutional  provision  that  full 
faith  and  credit  shall  be  given  in  each  state  to 
the  public  acts,  records,  and  judicial  proceed- 
ings of  every  other  state,  nor  tbe  acts  of  con- 
gress passed  in  pursuance  thereof,  prevents  an 
inquiry  into  tbe  jurisdiction  of  the  court  by 
which  the  judgment  offered  in  evidence  was 

Thcmveon  v.  Whitman,  85  U.  8.  18  Wall 
457,21L.  ed.  8»7. 

The  record  of  a  judgment  rendered  in  an- 
other state  may  be  coDtradicted  a^^  to  the  facts 
necessary  to  give  the  court  jurisdictioo,  and  if 
it  be  shown  that  such  facts  did  not  exist,  tbe 
record  will  be  a  nullity,  notwithstsnding  it 
may  recite  that  they  did  exist. 

knowUe  V.  Loganeport  Om  lAghi  db  Coke  Go, 
86  U.  8.  19  Wall.  68,  22  L.  ed.  70;  BaU  v. 
La  fining,  91  U.  8.  ItJO,  28  L.  ed.  271;  Pen- 
nnyer  v.  Ifeff,  95  U.  8.  714,  24  L.  ed.  685; 
Weaver  v.  Bogge,  88  Md.  266;  Orover  db  B. 
Sewing  Maeh,  Oo.  y.  RadOiffe,  66  Md.  611; 
Fairfax  Forrest  Min.  d  Mfg,  Oo,  v.  Chambers, 
76  Md.  614;  MeDermott  v.  Clary,  107  Mass. 
501;  Oilman  v.  Oilman,  126  Mass.  26,  80  Am. 
Rep.  646:  Quthrie  v.  Ijotory,  84  Pa.  588;  Mot- 
ter  v.  Weltu,  2  Pa.  Dist.  Rep.  89;  Whart 
Confl.  L.  §  811;  8tory,  Confl.  L.  §  609. 

The  question  of  jurisdiction  may  be  in- 
quired into  although  the  judgment  is  binding 
and  conclusive  in  the  state  in  which  it  waa 
rendered. 

Steel  V.  Smith,  7  Watts  A  8.  448;  dTtilA- 
rie  V.  Lowry,  Thompson  v.  Whitman,  and 
Weaver  v.  Boggs,  supra;  Orover  db  B.  Sewing 
Math.  Co.  V.  Radcliffe,  66  Md.  617;  Baxley  v. 
Linah,  16  Pa.  241,  65  Am.  Dec.  494;  VeiU  y. 
MeFadden,  8  W.  N.  C.  68. 

The  Maryland  courts  enforce  the  Just  prin-^ 
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eiple  that,  wbeD  a  Judgmetit  Is  carried  from  a 
flister  state  into  the  state  of  Maryland  for  en- 
forcement,  the  state  of  Maryland  has  a  right 
to  question  the  jarisdiction  of  the  court  where 
judgoient  was  obtained. 

Weaf>er  ▼.  Bomf$,  88  Md.  255;  JTanley  ▼. 
Donoghtte,  59  Md.  245,  48  Am.  Rep.  554; 
Oraver  S  B.  Sewing  Mack.  Co.  ▼.  Baddife^  66 
Md.  517;  Faiifcat  Farrut  Min.  db  Iffg.  Co.  ▼• 
Chamberi,  76  Md.  614. 

Meun.  William  C.  Duror  and  Horaee 
Bt.  Rumseyt  for  appellees: 

The  record  shows  the  appellant  waa  som* 
moned  and  appeared.  The  Jadgment  is  there- 
fore conclusive. 

WetheriU  v.  8t(Uman,  66  Pa.  105:  Beber  ▼. 
Wright,  68  Pa.  471;  Quihrie  ▼.  Lowrp,  84  Pa. 
587;  Mink  ▼.  Shaffer,  124  Pa.  280. 

It  will  be  presumed  in  the  absence  of  an 
airerment  to  the  contrary,  that  the  courts  of  a 
sister  state  hare  the  authority  they  assume  to 
exercise,  and  that  the  mode  of  procedure  pur- 
sued by  them,  though  different  from  that  es- 
tablished by  this  state,  was  in  accordance  wiUi 
the  law  and  practice  of  such  state. 

Freem.  Judgm.  8d  ed.  g  565;  MiUi  ▼. 
Durpee,  11  U.  a  7  Granch,  4B1,  8  L.  ed.  411, 
2  Am.  Lead.  Gas.  647. 

If  the  record  of  a  judgment  of  a  sister  state 
Bhows  on  its  face  that  the  court  had  jurisdic- 
tion of  the  appellant  through  a  service  of  its 
process,  its  judgment  must  be  taken  by  the 
courts  of  this  state  as  Juris  et  de  jure  and  an 
affidavit  of  defense  setting  forth  that  deponent 
was  not  served  or  notifi^  by  the  process  in 
the  original  suit  will  not  fprevent  the  courts  of 
this  state  from  entering  judgment. 

lAinee  v.  Dugan,  23  W.  N.  C.  182;  WetheriU 
v.  Stillman,  supra. 

Mitchellt  J.,  delivered  the  opinion  of  the 

court : 

How  far  section  1  of  article  4  of  the  Con- 
stitution of  the  United  States,  and  the  Act 
of  Congress  of  May  26,  17JH),  passed  to  carry 
it  into  effect,  operate  to  preclude  a  defend- 
ant from  offering  evidence  against  the  judg- 
ment of  one  state  when  sued  upon  it  in  an- 
other, has  been  the  subject  of  much  discussion 
and  difference  of  opinion.  A  distinction  has 
always  been  made,  however,  between  facts 
going  to  the  jurisdiction  of  the  court  and 
those  relating  to  the  merits,  and  the  tendency 
has  been  strong  to  open  the  door  to  evidence 
upon  the  former.  The  earlier  view  was  that 
the  mere  presumption  in  favor  of  jurisdic- 
tion might  be  contradicted,  but  tiiat  evi- 
dence could  not  be  received  against  the  af- 
firmative recitals  of  jurisdictional  facts  in 
the  record.  In  Hampton  v.  M'Ckmnel^  16  U. 
8.  8  Wheat.  284,  4  L.  ed.  878.  Cliuf  Justice 
Marshall  said:  "Whatever  pleas  would  be 
good  to  a  suit  thereon  in  such  state,  and  none 
others,  could  be  pleaded  in  any  other  court 
in  the  United  States.''  And  a  similar  view 
is  indicated  by  the  decisions  in  Mills  v. 
Duryee,  11  U.  8.  7  Cranch,  481,  8  L.  ed.  411 
(as  to  which  see  the  remarks  of  Bradley,  J., 
in  Thompson  v.  Whitman,  85  U.  S.  18  Wall. 
462,  21  L.  ed.  899) ,  and  Landes  v.  Brant,  51 
U.  8.  10  How.  848,  871,  18  L.  ed.  449.  459. 
''It  was  undoubtedlv  the  purpose  [of  the 
constitutional  provision]  to  give  to  the  judi- 
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cial  proceedings  of  each  state  the  aanie  faift 
and  credit  in  every  other  state  to  which  they 
were  entitled  in  the  state  in  which  they  took 
place."  Story,  Const.  6  1810,  naU.  In 
I7iompson  v.  Whitman,  85  U.  8.  18  Wall. 
457,  21  L.  ed.  897,  however,  the  quesllon 
came  directly  before  the  Supreme  Court  of 
the  United  States,  and  Justios  Bradley,  ad- 
mitting that  there  was  no  previous  express 
decision  on  the  point,  made  an  elaborate  re- 
view of  all  the  authorities,  and  announced 
for  the  court  the  conclusion  that  jurisdiction 
waa  always  open  to  ouestlon,  even  upon  facta 
affirmati  vel y  assertea  i  n  the  record.  This  de- 
cision  was  affirmed  and  followed  in  Knmties 
▼.  Logansport  Gas-Light  dt  Coke  Cb.  80  U.  & 
19  Wall.  58,  22  L.  ed.  70,  and  JPiffMo^er  v. 
Ifef,  95  U.  8.  714,  24  L.  ed.  565,  and  haa 
been  considered  as  settling  the  law,  by  the 
highest  court,  on  the  subject.  The  great 
weight  of  authority  in  the  state  conrta  is  t» 
the  same  effect,  and  so  are  the  text -books. 
McDermott  v.  Clary,  107  Mass.  501 ;  OHmam 
V.  Oilman,  126  Mass.  26,  80  Am.  Rep.  646; 
Wright  Y.  Andreu>s,  180  Mass.  149 ;  Oromr  S 
B.  Sewing  Mack.  Co,  v.  Baddiffe,  66  Md.  511; 
Fairfax  Forrest  Min,  db  Mfg.  (Jo.  v.  Ckan^ 
beri,  75  Md.  614 ;  Bag&r  y.  Stoker,  59  Mo.  87; 
Napton  V.  Leaton,  71  Mo.  858;  WharL  Confl. 
L.  §  828;  Story,  Confl.  L.  g  609;  Storv, 
Const.  (M.  M.  Bigelow's  ed.  1891)  g  1810, 
note  a;  12  Am.  A  Bng.  Encyclop.  Law,  148i^ 
and  cases  there  cited. 

Our  own  cases  have  not  been  in  entire  har> 
mony.  In  WetheriU  v.  StiUman,  66  Pa.  105, 
the  earlier  doctrine  waa  enforced  with  great 
strictness,  and,  the  record  reciting  an  appear- 
ance by  counsel,  it  was  held— Shars wood, «/., 
dissenting— that  an  affidavit  by  defendant 
that  he  had  never  been  served  with  prooesa^ 
or  authorized  any  one  to  appear  for  him,  was 
not  sufficient  to  prevent  judgment;  Thomp- 
son, Ch,  J.,  saying:  ''The  recital  ahowa 
conclusively  the  jurisdiction  of  the  parties; 
.  .  .  consequently  the  defendant's  affida- 
vit in  this  particular  amounted  to  nothing 
against  the  record  to  which  it  referred."  In 
Mble  V.  Thompson  OU  Co.,  19  Pa.  854.  21 
Am.  Bep.  66,  however,  it  waa  held  that, 
notwithstanding  the  recital  in  the  leooid  of 
an  attachment  in  rem  in  New  York,  it  might 
be  shown  that  the  propertj  was  not  there, 
and  the  court  therefore  acquired  no  Jurisdic- 
tion. And  in  Guthrie  v.  Ixnory,  84  Pa.  583, 
it  was  distinctly  held  that,  **  whatever  doubta 
may  have  been  at  one  time  entertained,  it  ia 
now  an  incontrovertible  position  .  .  • 
that  the  record  may  be  contradicted  by  evl« 
denoe  of  facts  impeaching  the  juried ictioo 
of  the  court ;"  citing,  among  others,  the  caset 
in  18  and  19  Wan.,  supra,  though  in  tha 
particular  case  the  foreign  court  waa  held, 
as  a  matter  of  law,  to  have  had  jurisdiction. 
This  would  seem  to  be  a  formal  reooffnition 
and  adoption,  even  if  partially  obiter^ of  the 
later  and  presently  prevailing  doctrine.  Bat 
in  J^nee  v.  Dugan.  20  W.  N.  G.  188,  tha 
court  again  reverted  in  a  brief  per  euriam  to 
the  old  rule,  saying  that,  as  the  record  showed 
a  service  on  defendanta,  the  judgment  waa 
conclusive,  notwithstandins;  an  affidavit  in 
denial.  In  this  condition  of  the  law  we  bava 
the  point  in  the  present  case  for  final  aettio' 
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<iieiii.  Whatever  oar  IndiTidual  Tlews  upon  I 
the  tme  spirit  of  the  constitutional  prorision, 
we  hare  no  hesitation  in  oonforming  to  the 
prevailing  rule.  It  would  he  sufficient  to 
say  that  it  is  now  the  established  rule  in  the 
supreme  court,  which  is  the  ultimate  author- 
ity on  all  questions  depending  on  the  consti- 
tution and  statutes  of  the  United  States. 
But,  in  addition  to  that,  the  same  rule  now 
prevails  in  the  courts  of  a  majority  of  the 
states,  and  it  is  a  question  on  which  uniform- 
ity is  desirable.  It  would  be  contrary  to 
eound  policv  to  deny  to  our  own  citizens  a 
defense  against  Judgments  obtained  in  other 
states  out  of  a  comity  which  such  states  re- 
fused to  us.  An  apt  illustration  is  afforded 
t>7  the  present  case,  in  which  it  appears  that 


the  court  of  chancery  in  Maryland  denied  tht 
appellant  relief  against  the  original  judg- 
ment on  the  ground  that  the  same  defense 
would  be  open  to  him  here.  The  affidavit 
of  defense  avers  that  the  appearance  recited 
in  the  record  of  the  judgment  sued  on  was 
merely  constructive,  and  that  in  fact  the  ap- 
pellant was  not  served  with  process,  did  not 
appear,  and  had  no  knowledge  of  the  suit 
until  recently,  when  demand  was  msde  upon 
him  for  payment.  These  beiug  facts  going 
to  the  lurisdiction  of  the  court,  the  record 
could  be  contradicted  in  regard  to  tbem. 
The  affidavit  presented  a  prima  facie  defense, 
and  was  sufficient  to  prevent  judgment. 
Judgment  revened,  and  proc€dendo  awarded. 


MISSOURI  SUPREME  COURT  (In  Banc). 


Louisa  M.  WALTON  et  al.,  Appt$., 

t. 

Haiy  Katherine  KENDRICK  et  al., 

BeipU. 


{••••••..Mo.. 


.) 


1.  l>e6lanttloiM  b^  m  tMitator  after  the 
execution  of  Us  will  are  ooi  admissible  to  show 
due  ezeootioii. 

9*  Bone  evictoBiee  that  a  testator's  will 
^rae  dipiied  la  hie  preaeaee  as  well  ae 
hiy  Us  dlreetloa  so  as  to  oomply  wltb  the 
statute  in  a  case  where  the  testator  does  not 
aflz  his  own  slgnatare  is  furnished  by  proof 
that  he  stated  to  the  wttneises  whom  be  asked  to 
attest  It  that  It  was  his  will  and  that  he  had  it 
writteo,  while  It  appeais  that  he  was  f  ull^  ao- 
-qnalnted  with  aU  the  formalities  required  by  the 
statute. 

iJtfaeJlirlaiMi  J.,  dfnsnti  from  propotUUm  i.) 

anneiiiasi) 

APPEAL  bj  contestants  from  a  Judgment 
of  the  Circnit  Court  for  Cbsriton  County 
In  favor  of  defendants,  in  a  proceeding  brought 
-to  contest  the  ralidity  of  an  iDstrument  pur- 
porting to  be  the  last  will  and  testament  of 
wohn  W.  Price,  deceased.    Reveraed. 

The  facts  are  stated  in  the  opinions. 

Jfewn.  Crawley  A  Son,  for  appellants: 

The  trial  court  erred  in  admitting  the  subse- 
<iaent  declarations  of  John  W.  Price,  made  to 
the  witness,  Sarah  8.  Eendrick,  as  proper  e^- 
^enoe  bv  which  to  establish  the  execution  of 
the  writing  in  controversy. 

In  the  first  place  It  was  not  proven,  nor  is  it 
«ven  fairly  inferable  from  her  testimony,  that 
the  paper  to  which  Judge  Price  referred  in 
the  supposed  conversation  with  Mrs.  Eendrick, 
la  the  same  paper  now  propounded  as  his  will. 

In  the  second  place,  though  the  identity  of 
the  paper  be  conceded,  still,  no  subsequent 
'declaration  of  the  supposed  testator  in  regard 
to  it  Is  admissible  upon  the  issue  of  its  due 
-ezecation. 

Schouler,  Wills,  2d  ed.  g  817a;  John$on  ▼. 

Non.— As  to  slffnloff  wUl  by  proxy,  see  note  to 
IJBwU  V.  WaSBon  (AhDll  L.  K.  A.  S97. 
-»  L.13LJL 


ffickt,  1  Lans.  160;  Jcnmy,  MeLettan,  76  Me. 
49;  Qib$on  v.  OibiCfn,  24  Mo.  227;  Cawthorn  v. 
Haynea,  24  Mo.  237;  Tingley^.  GowgiU,  48  Mo. 
291 :  Bpoonemore  v.  Cabls$,  66  Mo.  579;  Rule  v. 
Maupin,  84  Mo.  587;  Bush  v.  Buih,  87  Mo.  480; 
Jonee  v.  Roberii,  87  Mo.  A  pp.  181;  Kennedy  y. 
Upehaw,  64  Tex.  411;  Runkle  v.  Gates,  11  Ind. 
95;  Ooueh  v.  EaMam,  27  W.  Va.  796,  55  Am. 
Rep.  846;  Daoia  v.  Dane,  123  Mass.  590;  Cae- 
man  v.  Van  Harke,  88  Ksn.  883;  KiUhell  v. 
Beach,  85  N.  J.  Eq.  446;  Hayee  v.  Weet,  87  Ind. 
21. 

The  statement  of  tbe  supposed  testator  to 
the  persons  who  subscribed  as  witnesses,  that 
the  paper  was  his  "will,"  cannot  supplv  or 
dispense  with  proof  that  the  previoas  signa- 
ture was  placed  there  in  one  of  the  only  two 
ways  pointed  out  by  the  statute. 

Mo.  Rev.  Stat.  1889,  ^  8870;  Mo.  Rev.  Stat. 
1879,  §8962;  CatleU  v.  Catletl.  55  Mo.  880;  Char- 
fee  V.  Baptiet  Missionary  Conventym,  10  Paige, 
86,  4  L.ed.  896;  I.ems  v.  lAWis,  11  N.  T.  220; 
Mitehell  v.  Mitchell,  16  Hun,  97,  77  N.  Y.  596; 
Baker  v.  Woodbridge,  66  Barb.  261;  St.  Vin- 
cent de  Paul  Sisters  of  Charity  v.  Kelly,  67  X. 
Y.  409;  Be  Maekay,  1  L.  R.  A.  491,  110  N.  Y. 
611;  Re  Booth,  Si  N.  Y.  Week.  Dig.  248; 
Re  Dale,  56  Hun,  169;  Burwdl  r.  Oorbin,  1 
Rand.  (Va.)  181,  10  Am.  Dec.  494;  Asay  v. 
Uooter,  5  Pa.  21,  45  Am.  Dec.  718;  Qtabill  v. 
Barr,fi  Pa.  441;  Oreenough  ▼.  Oreenough,  11 
Pa.  489,  61  Am.  Dec.  667;  Barr  v.  QraybiU,  13 
Pa.  896;  Waite  ▼.  FrUbU.  45  Minn.  861;  2 
Greenl.  £v.  16th  ed.  g  676. 

Where  the  entire  document  Is  written  or  the 
name  of  tbe  testator  Is  signed,  by  him,  in  his 
own  handwriting,  or  where  another  indites  the 
paper  and  there  is  direct  proof  that  it  was 
signed  for  the  testator,  by  his  direction,  in  bis 

Eresenoe,  by  a  disinterested  scrivener,  then,  if 
e  acknowledges  the  genuineness  of  the  signa- 
ture to  the  subscribing  witnesses,  tbe  au- 
thorities very  justly  hold  this  to  be  sufficient 
prima  facie  proof  of  the  execution,  notwith- 
standing none  of  the  subscribing  witnesses 
were  present  when  the  testator*s  name  was 
actually  signed. 

Cravens  v.  Faulconer,  28  Mo.  19;  Orim  v. 
TiUman,  118  Mo.  56;  Way  ▼.  Broton,  80  (H. 
808;  Ragan  ▼.  Ranan,  88  Ga.  Supp.  106;  Hol-^ 
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kwap  Y.  OaUowip,  51  111.  159;  SeouUi  y.  Flow- 
right,  10  Moore,  P.  C.  C.  440;  Clarke  v.  Dunn- 
avani,  10  Leigh,  18;  BdU  ▼.  HaU,  17  Pick. 
878. 

But  where  there  is  no  podtiTe  proof  that  the 
paper  was  signed  either  dj  the  direction,  or  in 
the  presence,  of  the  supposed  testator;  where 
DO  subscrihing  witness  saw  the  act  of  signing, 
I  or  heard  the  supposed  testator  declare  that  be 
had  signed,  or  had  directed  another  to  sl^n  for 
him;  where  the  scrivener  not  only  "writes  her- 
self an  heir,"  but  being  an  heir,  signs  aa  well 
as  writes  the  paper  under  which  she  claims  a 
lion's  share  of  the  supposed  testator's  property, 
aomethiog  more  is  required  to  establish  the 
**  due  execution  "  of  the  psper,  than  the  mere 
acknowledgment  or  declaration  of  the  supposed 
testator  to  subscribing  witnesses  that  said  paper 
is  his  "  will." 

Bugliei  y.  Meredith,  24  Ga.  825,  71  Am.  Dec 
127;  Oerrieh  y.  Ifason,  22  Me.  488,  89  Am. 
Dec.  589;  Jonee  v.  MeUllan,  76  Me.  49;  Dela- 
field  y.  Parish,  26  N.  T.  9;  Purdy  y.  Hall,  184 
111.  808;  Barrp  y.  Butlin,  1  Curt.  BccL  Rep. 
687;  Panton  y.  WHliama,  2  Curt.  EccK  Rep. 
630;  Barry  y.  Butlin,  2  Moore,  P.  C.  C.  4»0; 
JScoulei  y.  Plowright,  eupra;  Lee  y.  Dill,  11 
Abr.  Pr.  214;  Lake  v.  Ainney,  88  Barb.  49; 
Baker  v,  Woodbridge,  66  Barb.  261;  St.  Vin- 
cent de  Paul  Sisters  of  Charity  ?.  KeUy,  67  N. 
T.  409;  Rowland  v.  Taylor,  68  N.  T.  627;  Be 
Bartholiek,  85  N.  T.  8.  R  780;  Waits  y.  Fris- 
his,  46  Minn.  861;  Be  Booth,  28  N.  T.  Week. 
Dig.  248;  BiddeUv.  Johneon,%^  Gratt.  162; 
Barvey  y.  Sullens,  46  Mo.  147;  Schouler,  Wills, 
2d  ed.  §  245. 

Messrs.  Tyson  8.  Dines  and  C.  Ham- 
mond A  Son,  for  respondents: 

The  evidence  of  the  execution  of  the  will  in 
this  case  shows  full  compliance  with  the  stat- 
ute. 

Adams  y.  Field,  21  Yt  256;  Lemayne  y. 
Stanley,  8  Lev.  1;  Knight  y.  Vroclcford,  lEsp. 
190;  IMidlryfi  y.  Dudleys,  8  Leigh.  486. 

Not  only  did  the  testator  state  to  Dr.  H.  H. 
D.  Moorman,  one  of  the  attesting  witnesses 
that  "he  had  written,"  but  he  acknowledged 
the  signed  instrument,  signature  and  all  to  be 
his  wfil;  and  the  witness  saw  bis  name  written 
there.    This  was  sufficient. 

Buskin  y.  Baskin,  86  N.T.  416:  Saunderson 
y.  Jackson,  2  Bos.  &  P.  238;  Schneider  v.  Nor- 
ris,  2  Maule  &  S.  286;  Sarah  MiM  Will,  4 
Dana,  1;  EUlisv.  Smith,  1  Ves.  Jr.  11;  Carle- 
ton  y.  &riffln,  1  Burr.  649;  Roberts  y.  Welch, 
46  Vt.  164;  Knight  y.  Crockford,  and  Lemayne 
▼.  Stanley,  supra. 

The  question  of  the  due  execution  of  the 
will  was  a  question  of  fact  to  be  determined 
by  the  Jury  irom  the  evidence.  It  was  a  fact 
that  could  be  established  by  circumstances  as 
well  as  direct  proof;  and  there  was  ample  evi- 
dence upon  which  to  submit  this  question  to 
the  Jury. 

Grimm  y.  Tittman,  118  Mo.  66. 

Where  a  testator  declares  to  two  subscribing 
witnesses  that  a  paper  to  which  his  name  is  al- 
ready signed  is  his  will,  and  then  requests  them 
to  sign  as  witnesses,  he  sufficiently  acknowl- 
edges his  signature.  "Nor  is  it  necessary  that 
the  testator  should  say  in  express  terms  'That 
Is  my  signature.'  It  is  sufficient  if  it  clearly 
appears  that  the  signature  was  existent  on  the 
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will  when  it  was  prodaeed  to  Che  wftnesKsaiid 
was  seen  by  the  witnesses  when  Uiey  sobscribed 
the  will.- 

Blake  y.  Knight,  8  Curt.  Ecd.  Rspi  647; 
Keigwin  y.  Kekru>in,  Id.  607;  Bs  Askmon,  Id. 
766;  Jarman,  Wills,  6th  ed.  p.  81;  A  Trt- 
nor*s  Estate,  4  N.  Y.  8upp.  466;  Be  Austin*$ 
WiU,  46  Hun,  1;  Clarke  y.  Dunnatant,  10 
Leigh,  18;  St.  Louis  HoepiUd  Ajsm>.  y.  WiU 
iams,  19  Mo.  609;  Cravens  y.  FmUeoner,  28 
Mo.  19;  OrimmY.  Tittman,  supra;  DtuUeffS^. 
Dudleys,  8  Leigh,  146;  BaU  y.  Baa,  17  Pick. 
878;  Mckerson  y.  Back,  12  Cush.  88d:  Oraysom 
y.  Wilkinson,  1  Dick.  168;  Grayson  y.  Atkin- 
son, 2  Yes.  6r.  464;  Addy  y.  Qrix.  8  Yes.  Jr. 
606;  Morison  y.  Tumon^  18  Yes.  Jr.  188;  Bslr 
Uway  y.  QaHotoay,  61  Dl.  158;  Crowley  y.  Cnm- 
ley,tiOm.  469;  Be  Langtry's  WiU,  24  N.T.  S. 
R.  472;  Baskin  y.  Baskin,  86  N.  T.  416;  Bs 
Bemsee^s  WiU,  71  Hun,  27;  Be  KlettTs  WiU,  S 
Misc.  885;  Deieey  y.  Dewey,  1  Met.  849,  85  Am. 
Dec  867;  White  y.  British  Museum,  6  Binr. 
810;  Bogan  y.  Oroscenor,  10  Met.  64;  GamUe 
y.  Gamble,  89  Barb.  878;  Bosser  y.  FrankUn, 
6  Oratt.  1;  Paranwrs  y.  Taylor,  11  Gratt.  220. 

A  will  Is  sufficiently  attested  when  sub- 
scribed by  the  witnesses  in  the  presence  and  it 
the  request  of  the  testator,  although  Done  of 
them  saw  the  testator  sign,  and  only  one  of 
them  knew  what  the  instrument  waa. 

Detoey  y.  Dewey,  White  y.  British  Museum, 
Bogan  ▼.  Oroeoenor,  and  Gamble  ▼.  GambU, 
supra. 

In  this  connection  we  deslve  to  call  attentioa 
to  the  change  in  our  statute  of  wills,  and  the 
decisions  of  the  supreme  court  before  and  sinoe 
the  change. 

Rev.  Stat.  1846,  chap.  186,  §  6;  MeGse  ▼. 
Porter,  14  Mo.  611,  56  Am.  Dec  189;  JVXi 
aiU  y.  UTortheutt,  20  Mo.  266. 

That  the  draughtsman  of  a  will  takes  a  leg- 
acy under  it,  is  suspicious  only  in  connectioa 
with  other  circumsiances  indJcating  fraud  or 
undue  influence. 

Coffln  V.  Cofin,  88  N.  Y.  9, 80  Am.  Rep.  285; 
Barry  v.  BuUin,  1  Curt.  Eccl.  Bep.  637. 

The  deposition  of  Mrs.  Sarah  S.  Eendrick 
was  certainly  admissible  in  evidence  under  the 
issues  of  fraud  hy  the  pleading 

The  declarations  were  admissible  in  deter- 
mining whether  testator  fully  comprehended 
and  approved  the  will. 

MaxweU  v.  BiU,  89  Tenn.  684;  Beadles  v. 
Alexander,  9  Baxt.  604;  Lineh  v.  Lineh,  I  Lea, 
526. 

They  are  admissible  to  show  intention,  pur- 
pose, mental  peculiarity,  and  condition. 

Shailer  y.  Bumstead,  99  Mass.  112;  fferster 
y.   Berster,  122  Pa.  289;  Harris  v.  Rhode  It- 
land  Hospital  Trust  Co.  10  R  L  818;  Lang 
ham  y.  Sar^ford,  19  Yes.  Jr.  649,  81  Cent  L.  J. 
p.  454. 

The  instruction  is  erroneous  because  it  ex- 
cludes evidence  of  the  deponent  which  was  of 
her  own  personal  knowledge  and  not  derived 
from  the  declarations  of  the  testator. 

81  Cent.  L.  J.  p.  454. 

Bracet  •/.#  delivered  the  opinion  of  the 

court : 

This  is  a  statutory  proceedinir  instituted  tn 
the  circuit  court  of  Chariton  county  to  con- 
test the  validity  of  an  instrument  ox  writing 
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purportiojr  to  be  the  last  will  and  testament 
of  John  W.  Price,  late  of  said  oounty  de- 
ceased, duly  admitted  to  probate  in  said 
county  on  the  28th  of  May,  1890,  prosecuted 
by  some  of  his  heirs  against  a  daughter  of 
■aid  deceased  and  her  husband ;  the  petition 
charging  in  substance  that  said  paper  writing 
so  admitted  to  probate  as  the  last  will  of  the 
•aid  deceased  '^waa  not  written  or  signed  by 
the  said  John  W.  Price,  and  was  not  signed 
by  any  otiier  person  for  him,  by  his  direction, 
in  his  presence,  as  provided  by  law :  and  that 
the  said  paper  writing,  by  reason  of  the 
matter  aforesaid,  Is  not  the  will  of  John  W. 
Price. "  Upon  this  al legation  issue  was  joined 
by  answer,  and  the  case  came  on  for  trial  at 
the  October  term,  1891,  of  said  circuit  court. 
After  the  Jury  had  been  impaneled  and  sworn, 
and  the  statutory  issue  framed  by  the  court, 
the  defendants  produced  said  iostrument  of 
'Writing,  which  is  in  words  and  figures  as  fol- 
lows, to  wit : 

•*!,  John  W.  Price,  of  the  oounty  of 
Chariton,  and  state  of  Missouri,  being  of 
sound  and  disposiDg  mind,  and  icnowing  that 
I  have  to  leave  this  world,  as  all  mortal  flesh 
fa  doomed  to  do,  I  feel  anxious  to  dispose  of 
my  entire  estate  after  my  death.  In  accord- 
ance with  my  well  matured  determination  I 
do  hereby  make,  publish,  and  declare  the  fol- 
lowing to  be  my  last  will  and  testament, 
▼is.  :  In  the  first  place,  I  bequeath  my  entire 
estate  (except  what  I  have  already  dispoeed 
of)  to  my  wife,  Mary  £.  Price,  to  use  for  the 
support  of  herself  and  the  two  vouneest  child- 
ren, Mary  Katherlne  Price  and  Wallace  Pow- 
ell Price.  To  my  daughter  Mary  L.  Harper  I 
"will  one  dollar,  having  advanced  to  her  her 

£ortionof  my  estate.  To  my  daughter  Louisa 
[.  Walton  I  will  one  dollar,  having  advanced 
to  her  her  portion  of  my  estate.  To  my 
daughter  Harriet  A.  Vergin  I  will  one  dollar, 
having  advanced  to  her  and  her  children  their 
portion  of  my  estate.  To  my  son  Elmer  D. 
Price  I  give  the  south  half  of  my  Huss  farm, 
and  to  my  son  John  Walter  Price  I  will  the 
north  half  of  the  Huss  farm.  To  my  daugh- 
ter Aurelia  Harding  I  will  160  acres  of  land 
on  Yellow  creek,  the  numbers  of  which  can 
be  found  in  my  tax  receipts.  To  my  son 
William  W,  Price  I  will  one  dollar,  having 
advanced  to  him  his  portion  of  my  estate. 
Mv  home  residence,  which  I  have  given  my 
wife,  Mary  K  Price,  a  lifetime  control  and 
possession,  I  give  to  my  two  youn^^est  child- 
ren, M.  E.  frioe  and  W.  P.  Price,  to  be 
equal  heirs  of  all  my  land  estate  that  I  have 
not  given  away  in  this,  my  will,  and  also 
all  the  land  I  may  purchase  before  my  death. 
I  will  my  stock,  household  furniture,  farm 
utensils,  and  all  the  money  I  have  not  dis- 
posed 01  to  remain  as  they  are,  for  the  use  of 
the  homestead  as  long  as  my  wife  lives ;  after 
her  death  to  be  divided  between  the  two 
youngest  children.  I  give  Mary  Katberine 
Price  the  home  residence  in  an  equal  division 
of  all  my  land  that  may  be  attoclied  to  the 
home  tract  or  not  otherwise  disposed  of, 
which  I  have  heretofore  stated  my  wife,  Mary 
£.  Price,  is  to  control  her  lifetime.  I  give  my 
wife  one  third  of  mv  money  after  paying  all 
my  debts  and  what  I  nave  ordered  in  my  will. 
I  also  appoint  my  wife  executrix  of   my 
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estate.  I  will  that  the  probate  court  have 
nothinff  to  do  with  my  estate.  Written  this 
18th  of  llovember,  1886.  John  W.  Price. 
Witness :  F.  E.  Venable.  H.  H.  D.  Moor- 
man.  John  A.  Broaddus.  James  D.  Ingram. " 
— And  in  support  thereof  introduced  the  at- 
testing witnesses,  who  testified  in  substance 
as  follows: 

James  D.  Ingram  testified  that  he  lived  in 
Chillicothe,  and  in  the  winter  of  18S6  or  1887 
he  was  at  the  residence  of  Mr.  Price  as  a 
visitor.  "In  the  morning,  after  breakfast, 
Mr.  Price  said :  'I  am  very  glad  that  you 
came.  I  have  been  wanting  to  see  you.  I 
wanted  you  to  witness  my  will. '    And  he 

F reduced  that  paper ;  Just  handed  it  to  me. 
did  not  read  it.    He  said  that  was  his  will, 
and,  looking  at  it,  I  said,  *Tou  have  already 
several  names. '    He  said  he  wanted  me  also. 
I  signed  it,  and  he  stated  that  was  his  will. 
The  paper  is  in  same  condition  now  as  then, 
w  i th  same  names  upon  it.    The  name  of  J ohi^ 
W.  Price  was  to  it  then.    I  signed  it  as  a 
witness.    The  other  names  are  above  mine. 
I  signed  it  as  a  witness  at. Mr.  Price's  re- 
quest."   This  witness  on  cross-examination 
testified  that  be  was  acquainted  with  the  hand 
writing  of  John  W.  Price.     The  paper  was 
not  written  in  the  handwriting  of  Mr.  Price, 
nor  was  it  signed  in  his  handwriting.    Wit- 
ness thought  both  the  body  of  the  writing  and 
the  signature  were  in  the  hand  of  Mrs.  Ken 
drick.    When  Mr.   Price    handed  him  the 
paper  to  sign  as  a  witness  he  said  it  was  his 
will.    He  signed  it  in  the  presence  of  Mr. 
Price. 

F.  K.  Venable,  another  attesting  witness, 
testified  that  he  lived  within  half  a  mile  of 
John  W.  I^ice,  and  knew  him  well.  "Some 
time  about  the  latter  part  of  the  year  1886,^ 
I  don't  remember  the  month, — I  was  called 
upon  to  witness  a  paper  presented  to  me  as 
Judge  Price's  will.  [Paper  here  exhibited 
to  witness].  This  is  my  signature  attached 
to  that  paper.  I  did  not  read  it.  I  only  know 
that  is  my  signature  there.  I  only  know  this 
to  be  the  same  paper  by  the  fact  that  I 
identifv  my  signature.  That  is  the  only 
paper  I  ever  signed  for  Mr.  Price.  I  could 
not  sav  whether  the  name  of  John  W.  Price 
was  signed  to  it.  I  witnessed  the  paper  he 
handed  me  and  told  me  was  his  will.  He  told 
me  that  was  his  will,  and  I  si^ed  it." 
**  Could  not  identify  it  onl v  by  my  signature. 
If  I  am  not  mistaken,  when  he  handed  the 
paper  to  me  he  raised  it  up,  and  let  it  fall 
over,  and  told  me  that  was  his  will,  and  that 
he  wanted  me  to  sign  it  as  a  witness,  I  be- 
lieve. A  day  or  two— probably  three  or  four 
days— before  that,  he  sent  for  me  to  come  to- 
his  house  when  I  had  leisure.  I  went  there, 
and  he  told  me  what  his  business  was, — sign- 
ing as  a  witness  his  will.  I  put  mv  name 
there  as  a  witness  at  his  request,  and  in  his^ 
presence.  Did  not  see  paper  when  written. 
Did  not  see  him  sign  it.  Did  not  know  his 
handwriting. 

J.  A.  Broaddus  testified :  **  In  the  fall  of 
1886 — I  don't  remember  the  month— I  was 
called  upon  to  witness  Jndfse  Price's  will. 
[Here  paper  exhibited  to  witness].  This  is 
the  document  I  signed.  Judge  Price  pre- 
sented it  to  me.    He  said  it  was  his  will,  and 
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he  would  like  for  me  to  sf gn  ft  as  one  of  Hie 
witnesses.  I  signed  it  in  his  presence.  I 
was  there  perhaps  thirty  or  forty  minutes. 
When  I  signed  the  paper  I  didn't  see  any- 
thing. It  was  folded  up,  and  handed  to  me 
to  sign.  I  didn't  read  it.  I  didn't  look  at  it 
at  all.  I  think  one* or  two  names  were  there, 
perhaps,  when  I  signed  It.  Dr.  Moorman  was 
^ne  of  the  witnesses.  This  is  my  signature. " 
Don't  remember  whether  members  of  the 
family  were  there  or  not.  Did  not  see  Mr. 
Price  sign  the  paper  or  write  it.  Was  not 
present  when  it  was  wirtten,  nor  when  it  was 
signed  by  bim  of  by  any  one  for  him. 

U.  U.  D.  Moorman  testiOed  :  **Amaphysi- 
•eian.  Practiced  my  profession  at  Dal  ton, 
■Chariton  county,  for  four  years,  commencing 
in  the  spring  of  1884.  Was  well  acMUuinten 
witli  the  late  John  W.    Price.    During  mv 

Eractice  at  Dal  ton,  was  often  called  to  visit 
im  and  his  family  professionally.  Am  one 
of  the  persons  whose  names  appear  as  at- 
testing witnesses  to  the  paper  recently  pro- 
bated as  his  will  in  the  Chariton  county 
probate  court.  I  signed  the  paper  at  Price's 
request,  and  in  his  presence,  but  did  not  see 
him  sira  it,  nor  was  his  name  signed  to  it  by 
Any  otner  person  in  my  Dresence.  His  name 
was  already  written  at  foot  of  paper  when  I 
-first  saw  it.  He  handed  me  the  paper,  and 
^aid,  'This  is  my  will,  and  I  want  vou  to 
-sign  It  as  a  witness.'  He  said  he  had  it 
written,  but  I  don't  remember  that  he  said  by 
wliom.     Ho  was  then  of  sound  mind.* 

The  proponents  then  introduced  in  evidence 
the  deposition  of  Sarah  S.  Eendrick,  which 
80  far  as  it  bears  upon  the  present  inquiry, 
is  as  follows :  ''Am  sixty  years  old.  ^new 
John  W.  Price  well.  He  stayed  a  week  hero 
(at  my  house)  a  good  many  times,  and  I  spent 
as  much  as  two  weeks  with  him  a  good  many 
timet.  His  wife  was  my  step-daughter.  1 
knew  him  for  eighteen  years.  O.  i  will  get 
you  to  state  if,  about  the  year  1886,  or  some 
time  after  that  you  ever  had  any  conversation 
with  him  about  this  will.  A.  Yes,  sir,  I 
was  there.  I  do  not  know  how  long  after  he 
made  his  will.  I  could  not  say.  He  came 
in,  and  said,  'Mrs.  Kendrick.  I  have  made 
mv  will.'  I  said  to  him,  'Did  you  sign 
the  will,  Mr.  Price?'  He  said:  'No,  I 
didn't  sign  it.  I  told  Katie  to  write  it,  and 
1  SAW  her  do  It.'  Q.  You  [be]  said,  when 
you  asked  him  whether  he  signed  It  or  not, 
that  he  told  Katie  to  write  it?  A.  Yes,  sir ; 
but  he  saw  her  do  it.  He  told  her  to  write 
his  name.  The  condition  of  his  mind  was 
good,  very  good,  at  the  time  of  these  conver- 
sations. He  knew  everything  he  had,  just 
as  well  as  I.  Was  a  remarkably  smart  man, 
Mr.  Price  was.  You  don't  often,  see  Just 
such  a  man."  Cross-examined:  "Q.  Can 
you  fix  the  date  of  your  conversation?  A,  I 
could  not,  sir.  Q.  At  the  time  of  this  con- 
versation with  Jud^e  Price  about  his  will, 
when  he  told  you  he  had  made  a  will,  how 
long  before  that  did  he  tell  you  he  executed 
41  will?  A.  He  did  not  say.  Q.  Did  he  say 
how  long  the  will  had  been  executed?  A, 
'No,  sir;  Just  as  I  told  you.  Q.  How  long 
before  Judge  Price's  death  was  It  that  this 
•conversation  occurred?  A.  I  could  not  tell 
you.  to  save  my  life.     Q,  What  was  the  con- 
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dltion  of  his  health  at  that  timef  A.  Pretty 
good.  He  came  in  from  his  work  tn  tba 
garden.  Q,  What  was  the  exact  language 
he  used  to  vou  about  the  writing  of  the  will? 
A.  I  asked  Mr.  Prioe  who  wrote  the  will, 
and  he  says,  *I  wrote  the  will,  bat  Katto 
copied  it. '     Q.  Then  what  else  did  yoa 


him?    A.  I  says,  'Mr.  Prioe.  they  will  break 

four  will.'    He  says      'They  cannot  do  it; 
have  ff iven  every  one  sometiiinff. '     I  says, 
'Mr.  Price,  did  you  sign  the  will  ?^    He  says : 
*No,  I  did  not  si/m  toe  will.    Katie  wrote 
my  name,  and  I  saw  her  do  it '    Q.  Jm  that 
all  he  told  you  about  the  writing  of  Ihe  will? 
A,  All  that  I  have  stated  to  yon  ia  all  that 
he  stated,  as  near  as  I  can  give  it.     Q.  Am  1 
understand,  then,  he  wrote  it,  Katie  copied 
it,  and  Katie  signed  it?    A.  He  told  her  to 
do  it,  and  he  saw  her  do  it.     Q.  Are  you 
positive  he  said  he  told  her  to  do  itf    A.  Yes^ 
sir:  I  have  sworn  to  that,  and  could  do  it 
again.    Judge  Price  met  with  a  railroad  acci- 
dent some  years  before  that.    Katie  did  most 
of  his  writing.     Don't  think  he  ooosalted 
anybody  about  his  business  much.     He  was 
a  man  of  fine  sense.    Don't  think  he  relied 
on  the  advice  of  any  member  of  his  family 
in  regard  to  business.    Won't  say  that  ha 
transacted  his  business  himself.    Don't  know 
exactly.    Never  saw  him  call  on  anybody  to 
transact  business.    Have  seen  him  call   on 
Kate  to  put  his  name  to  a  paper  or  write  an 
article.    Never  heard  him  call  on  anybody 
to  consult.    He  thought  himself  as  capable 
as  anybody.    At  times  he  was  a  great  vaU 
ferer;  an  invalid.     Had  neural gia'Very  bad. 
Several  times  his  side  rose.     He  bad  a  rising 
in  one  of  his  sides,  and  was  a  great  sufferer. 
About  this  time  I  was  at  his  house  sometimes 
once  a  month,  sometimes  onoe  in  two  months. 
Could  not  tell  the  exact  time.    My  visits 
were  sometimes  for  a  day  or  two,  sometimes 
two  weeks  and  more.    Judge  Prioe  used  nar- 
cotics, whiskey,  like  any  other  man.     Some- 
times he  used  it  to  relieve  patn.    Do  not 
know  as  to  his  taking  opiates.    Never  saw 
him  take  any.     Q.  Was  he  not  frequently  in 
a  semi -unconscious  condition,    so   that  be 
would  scarcely   notice  anything  going  on 
around  him?    A.    I  have  seen  him  on  two 
occasions  when  they  gave  him  too  much 
whiskey.     Q.  Were  there  not  other  occasions 
when  he  paid  no  attention  to  what  was  tak- 
ing place?    A.  I  could  not  say.    I  do  not 
know.     Q.    Who    was    the    attendant   who 
brought  these  stimulants  and  gave  them  to 
him"?    A.  His  wife  and  his  daughter.     Q. 
At  the  time  you  speak  of  when  he  had  too 
much  whiskey,  ana  was  in  the  condition  tou 
describe,  do  you  know  who  gave  it  to  him? 
A,  I  suppose  it  was  either  Bettie  [his  wife] 
or  Katie.    I  do  not  know.     One  of  the  two. 
Nobody  else  did.   Judge  Price  kept  his  valu- 
able papers  in  the  drawer  of  a  bureau  in  his 
house.    I  do  not  think  every  one  had  access 
to  the  drawer.    I  do  not  know  whether  it  was 
locked  or  not.    Think  it  was.     He  was  a 
money    lender.    Had    no  office   except  bis 
home.     Do  not  know  who  transacted  for  him 
the  business  of  loaning  money,  receiving  in- 
terest, and  giving  receipts.    Never  saw' any 
of  his  business  transacted  when  I  was  there. 
To  the  introduction  of  so  much  of  this 
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.Reposition  as  contained  declarations  made  by 
the  testator  in  regard  to  the  execution  of 
the  will,  the  contestants  objected,  and,  their 
objection  being  overruled,  they  excepted. 
Upon  the  proof  thus  made  proponents  offered 
in  evidence  the  instrument  of  writing  as  the 
last  will  of  said  deceased,  and  over  the  ob- 
jection of  the  contestants  the  same  was  per- 
mitted to  be  read  to  the  jury,  to  which  action 
and  ruling  they  excepted.     Thereupon  the 

STOpooents  rested.  The  contestants  intro- 
aoed  no  evidence,  but  asked  the  court  to 
^ve  the  following  instructions :  **  (1)  The 
court  instructs  the  jury  that  it  has  not  been 
proven  that  the  paper 'writing  read  in  evi- 
•dence  was  signed  by  John  W.  Price,  the 
supposed  testator,  or  by  an v  other  person  for 
him  at  his  request,  or  by  bis  direction,  and 
In  his  presence;  and  you  are  therefore  in- 
structed that  your  verdict  must  be  that  said 
paper  writing  is  not  the  will  of  John  W. 
I^rice.  (2)  The  court  instructs  the  ^ury  that 
the  testimony  of  Mrs.  Sarah  Eendrick,  con- 
tained in  her  deposition  read  in  evidence, 
should  not  be  considered  by  you  for  any  other 
purpose  than  to  show  the  mental  condition 
and  state  of  the  affections  of  John  W.  Price, 
and  that  the  said  testimony  is  not  competent 
for  the  purpose  of  proving  that  the  said  John 
W.  Price  executed  the  paper  propounded  as 
his  will,"— which  the  court  refused.  The 
contestants  excepted,  and  the  case  was  sub- 
mitted to  the  jury,  who  found  the  issue  for 
the  proponents,  and  upon  this  verdict  the  said 
instrument  of  writing  was  by  the  judgment 
of  the  court  established  as  the  last  will  of 
said  Price,  from  which  judgment  the  con- 
tesiants  appeal. 

The  errors  assigned  are  substantially: 
First.  That  the  court  erred  in  overruling  the 
objections  to  all  that  part  of  the  deposition 
of  Mrs.  Eendrick  relating  to  declarations  con- 
cerning the  execution  of  his  will  made  to  said 
witness  by  John  W.  Price  after  the  date  of 
the  supposed  execution  thereof,  and  in  re- 
fusing the  second  instruction  in  regard  to  her 
evidence.  Second.  That  the  court,  upon  the 
proof  made,  permitted  the  will  to  go  to  the 
Jury,  and  refused  to  give  the  first  instruction. 

1.  The  errors  under  the  first  head  are  dis- 
posed of  in  a  satisfactory  manner  by  Mac- 
larlane,  J.,  in  the  first  paragraph  of  the 
opinion  handed  down  in  division  one,  as  fol- 
lows: •*  (1)  Since  the  decision  of  Oibgan  r. 
Oibwn,  24  Mo.  284,  it  has  been  the  settled 
law  in  this  state  that  declarations  of  the 
testator  made  subsequent  to  the  execution  and 
publication  of  the  will  are  not  admissible 
as  evidence  of  the  fact  stated.  In  his  able 
and  exhaustlTe  opinion  in  that  case  Jtidge 
Leonard  sums  up  the  law  in  reference  to  such 

•  declarations  as  follows :  'The  just  result  of 
the  whole  matter,  we  think,  is  that  these  dec- 
larations, so  far  as  they  are  relied  upon  to 
furnish  evidence  of  the  facts  they  contain, 
are  mere  hearsay,  and  that  there  is  no  ground, 
either  of  authority  or  reason,  to  exempt  them 
from  the  rule  of  law  excluding  all  such  testi- 
mony. "We  repeat,  however,  what  we  have 
before  remarked,  that  as  mere  verbal  facts, 

•  external  manifestations  of  what  is  passing 
within,  they  are  always  evidence  of  the 
testator's  intellect  and  affections  for  the  time 
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being,  provided  they  are  of  such  a  character, 
either  by  themselves  or  in  conjunction  with 
other  evidence,  and  are  so  connected  with  the 
making^  of  the  will  in  point  of  time,  as  to 
furnish  any  reasonable  ground  of  judgment 
in  reference  to  the  testator *s  mental  condition 
at  that  time. '  This  opinion  is  so  conclusive 
and  satisfactory  that  it  has  been  adopted  and 
followed  in  this  state  without  question  or 
comment  wherever  the  question  has  been 
raised.  TingUsv  v.  OowgiU,  48  Mo.  298 ;  RvU 
▼.  Maupin,  84  Mo.  089 ;  Btuh  v.  Bush,  87  Mo. 
485;  8poon$mor€  v.  Ccible^^  66  Mo.  587.  In 
the  case  last  cited  Judge  Napton  contents 
himself  by  saying,  'We  have  nothing  to  add 
to  what  was  there  said.'  Schouler,  in  his 
work  on  Wills,  disposes  of  the  subject  in  one 
brief  section  as  follows:  The  declarations 
of  a  testator  before  or  after  making  a  will 
are  inadmissible  on  the  issue  of  its  execu- 
tion. '  Section  817a.  To  the  same  effect,  see 
J(me$  V.  McLellan,  76  Me.  49;  Ksnnedif  v. 
VptHtaw,  64  Tex.  411 ;  BunkU  v.  Gates,  11 
Ind.  95;  Davis  v.  Davis,  128  Mass.  590; 
KitcheU  v.  Beacfi,  85  N.  J.  £q.  446 :  Herster 
V.  Herster,  116  Pa.  612;  Caeman  ▼.  Van 
Harks,  88  Kan.  883 ;  Johnson  v.  Bicks,  1  Lans. 
150 ;  and  Gou^U  v.  Ekistham,  27  W.  Va.  796, 
55  Am.  Rep.  846.  In  the  case  last  cited,  the 
court,  after  exhaustive  review  of  the  au- 
thorities, says,  'We  have  not  found  a  single 
case  that  warrants  the  introduction  of  such 
evidence. '  Under  the  law,  thus  well  settled, 
we  can  but  conclude  that  the  declarations  of 
John  W.  Price,  as  testified  to  by  Mrs.  Een- 
drick, bearing  upon  the  execution  of  the 
will,  were  inadmissible."  The  declarations 
of  the  deceased  being  excluded  from  the  dep- 
osition, there  was  nothing  in  the  case  call- 
ing for  an  instruction  upon  that  subject ;  con- 
sequently the  second  instruction,  which 
should  have  been  confined  to  those  declara- 
tions, was  properly  refused.  This  brings  ui 
to  the  real  ciiflSculty  in  the  case,  which  arises 
under  the  second  head  of  the  assignment  of 
errors. 

2.  Our  statute  requires  that  "every  will 
shall  be  in  writing,  signed  by  the  testator, 
or  by  some  person  by  his  direction,  in  his 
presence,  and  shall  be  attested  by  two  or 
more  competent  witnesses  subscribing  their 
names  to 'the  will  in  the  presence  of  the 
testator."  Rev.  Stat  1889,  §  8870.  That  this 
statute  is  imperative,  and  that  no  instrument 
can  be  established  as  a  will  without  a  sub- 
stantial compliance  with  its  requirements,  is 
beyond  question.  Oatlstt  v.  vaUeU,  55  Mo. 
880.  Whether  they  have  been  complied  wl^ 
or  not  is  a  question  of  fact  to  be  determined 
by  the  jury  upon  legal  evidence  in  a  proceed- 
ing under  the  statute  to  contest  the  validitj 
of  a  probated  instrument,  when  a  jury  is  re- 
quired, as  in  the  present  case.  Kev.  Stat. 
1889,  S§  8888,  8889.  The  province  of  the 
court  before  whom  the  issue  was  tried,  and 
whose  action  alone  is  subject  to  our  review, 
was  not  to  determine  the  sufficiency  of  the 
evidence  to  establish  the  facts  essential  to  a 
due  execution  of  the  will,  or  the  credibility 
of  the  witnesses  giving  it,— this  belonged 
exclusively  to  the  jury,— but  to  submit  that 
issue  to  the  jury  when  a  prima  facie  case 
was  made  by  competent  legal  evidence  tend- 
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ing  to  prove  that  all  the  rcqniremeDts  of  the 
■tatute  had  been  complieu  with.  And  the 
immediate  question  before  us  ia,  Was  the 
evidence  hereinbefore  set  out,  minus  the  dec- 
larations made  to  Mrs.  Eendrick,  sufficient 
to  make  out  a  prima  facie  case  of  proper 
execution  of  the  instrument,  and  to  warrant 
the  court  in  submitting  that  issue  to  the 
iury?  The  case  made  by  that  evidence, 
briefly,  is  that  Judge  John  W.  Price,  affed 
about  seventy  four  years,  of  sound  mind,  a 
money  lender,  an  intelligent  man,  of  prop- 
erty, and  conversant  with  affairs,  but  who 
had  some  years  before  met  with  a  railroad 
accident,  and  was  suffering  from  neuralgia 
and  ^risings"  in  one  of  his  sides,  and  had  to 
rely  upon  nis  daughter  Katie,  one  of  the 
respondents,  to  do  most  of  his  writing,  was 
in  the  fall  of  1886  living  with  his  family  at 
his  home  in  Chariton  county,  and  had  then 
in  his  possession  the  instrument  of  writing 
propounded  as  his  last  will,  which,  upon  its 
face,  bears  evidence  that  it  was  prepared  un- 
der the  direction  of  a  mind  familiar  with 
■uch  matters.  This  instrument,  in  apt  lan- 
guage and  in  due  form,  with  his  name  signed 
in  the  proper  place  at  the  bottom  of  it,  all, 
including  the  signature,  in  the  handwriting 
of  his  daughter  Katie,  he  first  presents  to  his 
near  neighbor  Venable,  whom  he  bad  re- 
quested to  call  for  that  purpose,  to  whom  he 
•aid  in  substance :  ^This  is  my  will.  It  is 
not  necessary  that  you  should  read  it.  I  want 
you  to  sign  it  as  a  witnesa."  The  witness 
attests  it,  and  departs.  On  a  subsequent  day 
he  presents  the  same  instrument,  also  at  his 
home,  to  Moorman,  his  familv  physician,  and 
•ays:  "This  is  mv  will.  I  had  it  written, 
and  I  want  you  to  sign  it  as  a  witness. "  That 
witness  attests  it,  and  departs.  Subsequently 
he  presents  the  same  instrument,  at  the  same 

Slace,  to  another  neighbor,  Broaddus,  whom 
e  had  called  to  witness  his  will,  to  whom 
he  said  it  was  his  will,  and  he  would  like 
him  to  sign  it  as  one  of  the  witnesses,  und 
that  witness  attests  it.  Subsequently,  his  old 
friend  and  relative  Ingram,  being  at  his 
house  on  a  visit,  he  presents  the  same  instru- 
ment to  him,  tells  him  that  it  Is  his  will,  and 
that  he  wants  him  to  witness  it,  and  ho  attests 
it.  These  repeated  declarations  of  Judge 
Price,  who  may  reasonably  be  inferred  from 
the  evidence  to  have  known  the  requirements 
of  the  statute,  made  in  the  most  solemn 
manner,  in  performing  the  most  solemn  act 
of  his  life,  when  considered  in  the  light  of 
all  the  circumstances  by  which  he  was  sur- 
rounded when  they  were  made,  and  when  the 
instrument  was  written,  and  his  name  signed 
thereto,  surely,  in  reason,  must  i^ord  some 
evidence  that  his  name  was  signed  to  the  in- 
strument by  his  direction,  and  in  his  pres- 
ence. Yet  in  the  face  of  the  case  thus  made 
counsel  for  contestants  contend  that  there  is 
in  this  record  no  proof  whatever  that  the  name 
of  John  W.  Price  was  so  signed.  The  cases 
to  which  we  are  cited  in  support  of  this  prop- 
osition from  other  jurisdictions,  except 
Burwell  v.  Corbin,  1  Rand.  (Va.)  181,  10 
Am.  Dec.  494,  are  under  variant  statutes, 
differing  from  ours,  as  are  manv  of  those 
cited  for  the  proponents,  and  shed  but  little 
light  upon  the  controversy.    The  single  case 
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cited  from  this  court— Cbti^tl  ▼.  OatUU,  m- 
pra^ — gives  it  no  support  whatever,  for  Id 
that  case  the  instrument  propounded  was  not 
signed  at  all,  and  the  point  ruled  wasaimply 
that  the  signine  required  by  the  statute  was 
the  affixing  oi   the  testator's  name  at  the 
bottom  of  the  will,  either  in  his  own  hand- 
writing or  in  that  of  some  one  else  in  hit 
presence,  and  by  his  direction.    The  Virginia 
case  of  BunoeU  v.  CorHn,  under  a  statute  like 
ours,  which  is  almost  a  literal  tranacript  of 
29  Car.  11. ,  in  respect  of  the  matter  in  hand, 
does  give  support  to  plaintiffs'  contention, 
but  this  was  the  decision  of  a  divided  court 
upon  a  special  verdict,  vigorously  diaaenteu 
from  by  Judge  Roan,   and  virtually  over- 
thrown, after  being  much  thrashed  over  ia 
subsequent  cases,  in  the  Virginia  court  of  ap- 
peals, all  of  which  are  cit^  in  the  notes  ta 
8  Lomax,  Dig.  (2d  ed.)  pp.  44-49,  §§  14-16, 
where  the  cases  are  reviewed,  and  the  doc- 
trine of  the  Virginia  cases  under  that  statute, 
so  far  as  it  is  pertinent  to  the  present  inquiry, 
correctly  stated  by  Judge  Lomax  to  be :  ^  That 
the  instrument,  whether  signed  by  the  tes- 
tator himself  or  by  another  person  for  him, 
is  sufficiently  attested  upon  we  acknowledg- 
ment of  the  testator  that  such  instrument  is 
his  will ;  that  proof  of  such  an  acknowledg- 
ment is  evidence  from  which  a  court  of  pro- 
bate or  a  jury  may  infer  the  fact  that  the  in- 
strument was  signed  by  the  testator,  or  was 
signed  by  another  person  for  the  testator  in 
his  presence,  and  by  his  direction,  as  the  case 
may  be. "    The  question  in  hand  early  came 
under  the  consideration  of  the  supreme  court 
of  Kentucky,  under  a  like  statute  (d  Dig. 
Ey.    Stat.    1823,    p.    1242),   in  the  case  of 
Cochran* $  WiU  (decided  in  1814), 8 Bibb,  491, 
in  which  that  odurt  held :    **'  The  subscribing 
witnesses  all  prove  the  acknowledgment  of 
the  testator  that  this  instrument  washia  will, 
and  in  his  presence  attested  the  same.     Thia 
is  a  substantial  compliance  with  tibe  law.    A 
will  written  and  signed  by  the  testator  him- 
self, attested  by  the  proper  number  of  wit- 
nesses, who  can  prove  its  execution  only  from 
the  acknowledgment  of  the  testator  at  the 
time  of  their  attestation,  though  they  did  not 
see  him  sign  it,  and  his  handwriting  could 
not  be  proved,  yet,  it  is  believed,  would  be 
held  sufficient.    And  It  is  conceded  that  prouf 
of  the  testator's  name  being  signed  by  an- 
other under  his  direction,   who  proves  that 
fact,  cannot  operate  more  unfavorabl  v  to  the 
validity  of  Uie  will  Ihan  when  proof  of  the 
signature  or  by  whom  it  was  written  cannot 
be  made,  provided  the  requisite  number  of 
witnesses  nave  attested  it,  and  prove  the  ac- 
knowledgment of  the  testator,  at  the  time  of 
their  attesting  it  as  his  will."    The  doctrine 
here  announwd  has  been  uniformly  main- 
tained in  the  subsequent  decisions  in  that 
state  ander  the  statute.    Shankt  v.    Ckrit- 
topher  (1820)   8  A.   E.  Marsh.  144;  Sareh 
MUee*$  WiU  (1886)  4  Dana,  1 ;  Upchurch  v. 
Upchureh  (1855)  16  B.  Mon.  102.    The  Vir- 
ginia statute  seems  to  have  been  the  common 
source  from  which  the  Eentucky  statute  of 
wills  (1797,  eupra)  and  that  of  Missouri  wen 
originally  taken  (2  Mo.  Laws  1825,  p.  790), 
and  all  are  substantially  enactmenti  of  the 
English  statute. 
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While  the  precise  question  under  consi dera- 
tion has  never  been  directly  and  authoH- 
tatiyely  passed  upon  in  this  state,  yet  the 
principles  decisive  of  it  seem  to  have  been 
well  settled  in  harmony  with  the  mlings  in 
the  En/irlish  courts  and  those  of  Yirfpinia  and 
Kentucky.  In  Oradena  y.  Fauleaner  (1859) 
28  Mo.  19,  this  courts  speaking  through 
Richardson,  J.,  said:  "It  is  manifest  that 
the  provision  of  our  act  in  question  was  bor- 
rowed from  the  British  statute,  which  has  so 
often  been  under  the  consideration  of  their 
courts  that  it  has  become  well  settled  by  a 
long  oontinued  and  uniform  construction, 
which  we  cannot  disregard.  The  witnesses 
must  subscribe  their  names  in  the  presence 
of  the  testator,  in  order  that  they  may  not 
impose  a  different  will  on  him ;  but  it  is  not 
nece&sary  that  they  shall  attest  the  very  act 
and  factum  of  signing  by  the  testator. 
Though  he  must  do  some  act  declaring  it  to 
be  his  will,  no  particular  form  of  words  is 
required,  and  it  is  uniformly  held  that  it  is 
not  necessary  that  the  testator  shall  actually 
sign  his  name  to  the  will  in  the  presence  of 
the  attesting  witnesses,  but  the  acknowledg- 
ment by  a  testator  that  the  name  signed  to  the 
instrument  is  his,  or  that  the  pap^r  is  his 
will,  is  sufficient.  1  Jarman,  Wills,  73;  1 
Pow.  Dev.  88 ;  4  Kent,  Com.  576 ;  2  Greenl. 
£v.  g  676. "  To  the  same  purport  is  the  re- 
cent case  of  Orimm  v.  Tittman,  113  Mo.  57. 
The  principle  announced  in  all  these  cases  is 
simply  a  recognition  and  affirmance  of  the 
doctrine  laid  down  in  EUlis  ▼.  Smith,  1  Yes. 
Jr.  11,  decided  in  1754  by  the  hi^h  court  of 
chancery  of  England,  after  a  review  of  all 
the  precedents,  and  which  was  thereafter 
uniformly  followed  in  the  English  courts  so 
long  as  the  Statute  of  Charles  II.  on  this 
subject  remained  unchanpred.  From  the  au- 
thorities on  this  statute,  English  and  Ameri- 
can, but  one  deduction  can  be  logically 
drawn,  and  that  is  that  an  instrument  of 
writing  purporting  to  be  the  will  of  a  person 
of  sound  mind  and  lawful  age,  signed  at  the 
bottom  with  the  name  of  the  testator,  and  at- 
tested by  the  requisite  number  of  witnesses 
in  his  presence,  may  be  established  as  his 
last  will  and  testament  on  the  evidence  of 
such  attesting  witnesses  that  he  acknowledged 
before  each  of  them,  separately  or  together, 
that  such  instrument  was  his  will,  without 
further  proof.  The  application  of  this  prin- 
ciple does  not  depend  upon  the  physical  fact 
of  signing.  It  applies  all  the  same  whether 
the  instrument  was  signed  by  the  testator  by 
hi8  own  hand,  or  by  that  of  another  at  his  re- 
quest and  in  his  presence.  The  acknowledg- 
ment has  just  the  same  probative  force  in  the 
one  case  as  in  the  other,  and  the  removal  of 
that  probative  force  as  to  either  mode  by 
other  proof  that  it  was  not  signed  in  one  of 
these  ways  does  not  and  cannot  destroy  the 
probative  force  of  the  acknowledgment  that 
it  was  signed  in  the  other  way,  and  to  prove 
that  the  signature  to  a  will  thus  acknowl- 
edged was  not  in  fact  made  by  the  hand  of 
the  testator  has  no  more  tendency  to  prove 
that  the  will  waa  not  signed  by  another  at 
his  request,  in  his  presence,  than  proof  that 
it  was  not  so  signed  by  another  has  to  prove 
that  it  was  not  signed  by  the  testator  in  his 
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own  proper  hand.  This  Is  not  "consequence 
built  upon  consequence,"  but  an  inevirablo 
and  immediate  deduction  from  the  premises. 
It  is  not  the  mere  physical  act  of  signing 
that  the  witnesses  attest ;  it  is  that  the  instru- 
ment signed  with  the  name  of  the  testator  ia 
his  will.  Withinton  ▼.  Withinton,  7  Mo. 
589 ;  Oravem  t.  FcnUeoiur,  tupra;  Earris  ▼. 
Hayi,  58  Mo.  90 ;  Norton  ▼.  Pateton,  110  Mou 
456;  Orimm  ▼.  Titiman,  $upra.  That  fact 
they  are  warranted  in  attesting  upon  the  dec- 
laration of  the  person  whose  name  is  signed 
to  the  instrument  (he  being  of  sound  mind 
and  lawful  ase)  that  the  instrument  so  signed 
is  his  last  will  and  testament,  although  they 
neither  saw  him  subscribe  his  own  name  to 
it  in  proper  person,  nor  another  subscribe 
his  name  thereto  at  his  request,  and  in  hla 
presence.  Proof  of  this  acknowledgment  by 
the  deceased  before  the  required  number  of 
attesting  witnesses,  made  by  them,  that  ho 
was  of  lawful  a^e  and  sound  mind,  and  that 
they  signed  their  names  as  witnesses  to  the 
instrument  in  his  presence  and  at  his  request, 
under  our  law,  makes  a  prima  facie  case,  en- 
titling the  instrument  to  go  to  probate  in  the 
first  instance,  and  upon  a  contest  under  the 
statute  makes  a  case  entitling  the  instrument 
to  go  to  the  jury  as  prima  facie  the  will  of 
the  testator.  To  them  is  then  intrusted  the 
solemn  duty  of  finally  determining  upon  the 
whole  evioence  whether  the  instrument  is 
the  will  of  the  testator,  which  it  cannot  be 
unless  signed  in  one  or  the  other  modes  des- 
ignated by  the  statute.  That  it  was  so 
signed,  however,  need  not  be  proved  by 
positive  and  direct  testimony,  but  may  be 
established,  as  any  other  fact,  by  circum- 
stances from  which  it  may  be  legitimately 
inferred,  of  which  the  acknowledgment  muss 
always  be  one  of  the  most  convincing  that  it 
was  in  fact  signed  in  one  or  the  other  of  the 
modes  provided  for  by  the  statute.  For  a 
decade  in  the  history  of  Missouri  the  law  in 
regard  to  wills  signed  by  another  for  the 
testator  was  different,  requiring  additional 
proof  in  such  cases.  In  the  Revision  of  1845 
(chap.  185,  S  6)  a  ^^^  section  waa  adopted, 
requiring  that  "every  person  who  shall  sign 
the  testator's  name  to  any  will  by  his  direc- 
tion, shall  subscribe  his  own  name  as  a  wit- 
ness of  such  will,  and  state  that  he  subscribed 
the  testator's  name  at  his  request.*  It  wai 
under  this  statute  that  the  cases  of  MeOee  y. 
Porter,  14  Mo.  615,  55  Am.  Dec.  129;  8t. 
Louii  Eospital  Asao,  v.  WiUiam$,  19  Mo.  609; 
and  NortJicutt  y.  Northeutt,  20  Mo.  266,— were 
decided  ;  and  even  under  that  statute  it  was 
held  that  there  need  not  be  an  express  direc- 
tion, but  that  such  direction  might  be  proved 
by  circumstances.  19  Mo.  612.  It  needed, 
however,  but  a  brief  experience  of  the 
dangers  of  innovation  upon  well-established 
and  well-understood  rules  for  the  government 
of  persons  who  in  contemplation  of  death  de- 
sired to  make  disposition  of  their  property 
by  will,  as  illustrated  in  those  cases,  to  in- 
duce our  lawmakers  to  return  to  the  well- 
approved  methods  of  their  fathers,  and  this 
section  was  dropped  from  the  Revision  of 
1855,  and  never  since  has  found  a  place  among 
our  statutes. 
From  the  eyidenoe  in  this  case  there  is  rea« 
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gonable  ground  for  the  inference  that  Judge 
Price  was  familiar  with  the  statute,  and 
knew  its  requirements.  There  can  be  no 
doubt  that  he  intended  the  instrument  to  be 
his  last  will  and  testament,  and  thought  it 
was  executed  in  accordance  with  its  require- 
ments ;  and  all  the  evidence  in  the  case  tends 
to  show  that  it  was.  His  testamentary  in- 
tentions ought  not  to  be  defeated  by  a  narrow 
and  technical  construction  of  the  statute,  and 
cannot  be  defeated  by  evidence  which  tends 
to  prove  that  his  will  was  not  signed  in  one 
of  the  ways  provided  by  the  statute,  but 
which  in  no  way  tends  to  prove  that  it  was 
not  signed  in  the  other,  but  tending  strongly 
to  prove  that  it  was  so  signed.  We  therefore 
conclude  that  the  trial  court  committed  no 
error  in  refusing  contestants'  first  instruc- 
tion, nor  in  permitting  the  instrument  to  ^o 
to  the  Jury  on  the  prima  facie  case  of  its 
proper  execution  made  by  the  evidence  in- 
trrvduoed  by  proponents.  So  that  the  only 
error  we  find  in  the  trial  was  the  admission 
of  the  declarations  of  the  testator  as  to  the 
manner  in  which  the  will  was  signed.  As 
the  acknowledgment  of  tiie  testator  is  not 
conclusive  evidence  that  the  instrument  was 
executed  in  the  mode  provided  bv  the  stat- 
ute, but  only  evidence  from  which  the  Jury 
would  be  warranted  in  inferring  that  the  in- 
strument was  so  executed,  and  as  in  this  case 
they  might  not  have  drawn  such  inference 
but  for  this  evidence,  notwithstanding  the 
acknowledgment  was  strengthened  by  the 
other  facts  and  circumstances  in  evidence, 
ths  judgment,  for  this  error,  will  Jiave  to  be  re- 
ffened,  and  the  cause  remanded  for  new  trial, 
and  it  is  accordingly  so  ordered. 

All  concur,  except  Barclay,  </.,  absent 
and  "BurgeuMf  t/.,  not  sitting.  Gantt,  and 
Sherwoodt  J  J.,  concur  in  this  opinion ; 
Black,  Ch.  7.,  and  Maclb.rlane,  J.,  each 
in  separate  opinions. 

Black,  Oh,  </.,  concurring: 

As  said  by  this  court  when  speaking  of  our 
statute  concerning  wills:  **it  is  uniformly 
held  that  it  is  not  necessary  that  the  testator 
shall  actually  sign  his  name  to  the  will  in 
the  presence  of  the  attesting  witnesses ;  but 
the  acknowledgment  by  the  testator  that  the 
name  signed  to  the  instrument  is  his,  or  that 
the  paper  is  his  will,  is  sufficient  ;**  nur  is  it 
necessary  that  the  witnesses  shall  sign  in  the 
presence  of  each  other.  Oravene  v.  Fauleoner, 
28  Mo.  19.  Ab  to  the  attestation,  it  can  make 
no  difference  whether  the  will  is  signed  by 
the  testator  himself,  or  by  some  other  person 
b^  bis  direction  and  in  his  presence.  In 
either  case  the  attestation  is  good  and  suffi- 
cient if  the  testator  acknowledges  the  instru- 
ment to  be  his  will,  and  the  witnesses  sign 
it  in  his  presence.  In  short,  the  witnesses 
attest  a  signed  will,  and  not  necessarily  the 
various  steps  leading  to  its  execution.  This, 
it  seems  to  us,  is  the  necessary  result  of  the 
rulings  of  the  courts,  often  repeated,  that  the 
witnesses  need  not  attest  in  the  presence  of 
each  other,  or  attend  the  ceremony  of  signing 
by  the  testator.  A  will  may  be  well  attested 
thouffh  the  attesting  witnesses  cannot  depose 
to  al  1  the  facts  essential  to  a  good  signing  by 
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or  for  the  testator.  This  is  especially  true 
in  cases  like  the  one  In  hand,  where  the  nams 
of  the  testator  was  not  signed  by  himself,  bat 
was  signed  by  another.  Where  the  testator 
produces  an  instrument  purportine  to  be  his 
will,  and  declares  that  it  is  his  will,  and  re- 
quests the  witnesses  to  attest  it,  the  declara- 
tion to  them  that  the  instrument  is  his  will 
is  evidence  that  he  signed  it ;  and,  should  it 
appear  that  he  did  not  sign  it  himself,  bm 
that  his  name  was  signed  thereto  by  anoUier. 
the  declaration  is  still  evidence  that  his  name 
was  signed  thereto  by  his  direction :  but  in 
such  case  we  do  not  see  how  his  declamtion, 
standing  alone,  can  be  any  evidence  that  the 
name  of  the  testator  was  signed  in  his  pres- 
ence. To  so  hold  is  to  build  up  a  presump- 
tion from  a  presumption.  In  the  case  i  d  band 
it  clearly  appears  the  testator  did  not  sign 
his  name  to  the  paper  propounded  as  his  lust 
will.  His  name  was  signed  by  another.  He, 
however,  presented  it  thus  signed  to  the 
several  attesting  witnesses,  and  declared  to 
each  of  them  that  the  paper  was  his  will,  and 
the  witnesses  attested  it  at  his  request.  Thii 
declaration  of  the  testator  that  the  instrument 
was  his  will,  as  shown  by  the  testimonv  of 
the  attesting  witnesses,  is  evidence  tendiof 
to  show  that  his  name  was  signed  thereto  bj 
his  direction ;  but.  standing  by  itself,  it  does 
not,  in  our  opinion,  show  or  tend  to  show 
that  the  testator's  name  was  signed  in  bis 
presence.  The  question,  then,  is  whetiier 
there  is  any  other  evidence  in  the  case  which 
justified  tne  court  in  submitting  the  issue  to 
the  jury.  The  other  circumstances  in  evi- 
dence are  these:  The  will,  including  the 
name  of  the  testator,  was  written  by  his 
daughter  Eatherine.  The  will  bears  date  the 
18th  November,  1886,  and  was  attested  about 
the  same  date.  Some  of  the  attestinir  wit- 
nesses signed  it  in  the  presence  of  the  wife 
of  the  testator  and  other  members  of  tlie 
family  as  well  as  in  the  presence  of  Mr. 
Price.  It  was  in  the  possession  of  the  tes- 
tator from  the  date  thereof  until  his  death, 
in  April.  1890.  One  attesting  witness  sajs: 
"  He  said  he  had  it  written,  but  I  don*t  re- 
member that  he  said  by  whom.*  Another 
witness  in  the  case,  though  not  an  attesting 
witness,  testified:  "Have  seen  him  call  on 
E[atie  to  put  his  name  to  a  paper  or  write  an 
article."  The  will  was  evidently  dictated 
from  first  to  last  by  the  testator  himself,  and 
there  can  be  no  doubt  but  he  intended  it  to 
take  effect  as  his  last  will.  Takine  these 
circumstances  all  in  all,  we  think  were  is 
evidence  from  which  a  Jury  might  properly 
draw  the  conclusion  that  the  daughter  signed 
the  name  of  her  father  to  the  will  in  his  pres- 
ence. The  testator  possessed  more  than  or- 
dinary business  capacity.  The  will  was  the 
result  of  his  own  ludfirment,  and  his  name 
was  written  thereto  by  Bis  direction.  He  in- 
tended the  instrument  should  take  effect  ss 
his  will.  There  is  no  evidence  tending  to 
show  that  his  name  was  not  signed  in  his  pres- 
ence. Under  these  circumstances,  the  will 
ought  not  to  be  rejected,  as  a  matter  of  law. 
if  there  is  any  evidence  tending  to  show  that 
his  name  was  signed  in  his  presence.  Wi 
think  the  fact  that  this  will  was  prepared  ac- 
cording to  his  dictation  at  his  own  house,  by 


1394. 


Waltoh  ▼.  Kbhdbicx. 


lot 


his  daii/i;hter,  who  sij^ned  his  name  to  other 

Sapen  when  requested  to  do  so,  is  some  evi- 
ence  that  she  signed  her  father's  name  to 
this  instrument  In  his  presence.  The  case 
made  is  therefore  one  for  the  Jury,  in  the 
opinion  of  the  writer. 


J.,  dissentinff: 

It  is  not  insisted  that  the  fermantles  re- 
quired hj  the  statute  in  order  to  the  due  exe- 
cution 01  a  will  can  be  dispensed  with,  and 
the  mere  acknowledgment  of  the  testator  sub- 
stituted therefor,  ni  order,  therefore,  to  give 
effect  to  the  statute  in  case  the  name  of  the 
testator  is  subscribed  by  another  for  him,  it 
is  essential  to  the  perfection  and  validity  of 
the  instrument  that  it  be  signed  by  the  direc- 
tion of  the  testator,  and  in  his  presence. 
That  being  so,  it  follows  that  a  writing  not 
so  signed  cannot  be  giren  yaliditv  by  adop- 
tion, however  solemnly  made.  If  the  name 
of  Col.  Price  was  not,  in  fact,  written  in  his 
presence,  and  at  his  request,  it  was  not  his 
will ;  and  no  declaration  afterwards  made  by 
him  to  the  contrary  would  change  its  le^al 
character  or  effect.  I  understand  the  majority 
of  the  court  agree  to  these  propositions.  It  is 
also  well  settled  that  the  burden  of  proof  is 
on  the  proponents  of  the  will  to  prove  its  due 
and  legal  execution.  Norton  v.  Paaion^  110 
"Ao.  &%\  Qof  V.  OiUiUin,  92  Mo.  255; 
Schouler,  Wills,  $  989.    I  agree  that  the  sole 

aaestion  on  this  branch  of  the  case  is  whether 
lere  was  competent,  legal  evidence,  offered 
by  proponents,  sufficient  to  make  prima  facie 
proof  that  the  instrument  in  question  was  exe- 
cuted in  the  manner  prescribed  by  the  stat- 
ute. I  agree  that  the  declarations  of  the 
testator,  made  at  the  time  of  the  attestation 
of  the  will,  were  admissible  as  part  of  the 
rti  gatm.  When  witness  Moorman  attested 
the  writing.  Col.  Price  stated  that  he  had  it 
written.  This  declaration,  I  may  admit, 
tended  to  prove  that  the  instrument  was  both 
written  and  signed  by  the  direction  of  the 
testator,  but  I  think  no  one  can  fairly  claim 
that  it,  taken  alone,  had  the  remotest  tendency 
to  prove  that  the  name  was  subscribed  thereto 
in  his  presence.  When  we  undertake  to  mako 
the  simple  declaration  of  Col.  Price  that  the 
instrument  was  his  will  evidence  that  It  was 
executed  under  all  the  formalities  required 
by  the  statute,  we  virtually  throw  asiae  the 
statute  altogether,  and  make  a  will  by  mere 
adoption,  we  could  with  equal  propriety 
dispense  with  the  attestation  of  witnesses. 
The  evident  design  of  the  statute,  in  requir- 
ing these  formalities,  when  the  name  of  a 
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testator  was  written  by  another,  was  to  pre- 
vent, as  far  as  possible,  the  perpetration  of 
frauds  and  impositions  upon  toe  ignorant  and 
illiterate.  But  the  statute  does  not  confine 
its  requirements  to  that  class  of  persons. 
The  requirements  applv  equally  to  the 
educated  and  Intelligent  business  man.  Nor 
are  the  rules  of  evidence,  or  its  weight,  given 
flexibilitv  to  suit  the  intelligence  or  Ignor- 
ance of  the  testator.  I  have  no  doubt  that  the 
paper  declared  by  Col.  Price  as  his  will  made 
a  disposition  of  his  property  according  to  his 
intention  and  wishes.  Had  he  been  unable  to 
read  or  write,  and  barely  competent  to  make 
a  will,  and  had  the  daughter  who  wrote  the 
will  and  signed  his  name  to  It  be^n  the  prin- 
cipal legatee,  to  the  substantial  disinheritance 
of  brothers  and  sisters,  no  more  and  no  less 
evidence  of  Its  execution  would  have  been 
required.    More  weight  would  doubtless  be 

given  to  the  declarations  of  an  intelligent 
lan  to  those  of  an  ignorant  person,  but  the 
competency  of  the  evidence  of  each  would  be 
the  same.  I  am  unable  to  see  that  the  de- 
claration of  Col.  Price  had  the  least  tendency 
to  prove  that  his  name  was  signed  to  the 
writing  in  his  presence,  notwithstanding  his 
Intelligence,  his  business  capacity,  and  his 
strong  will.  These  could  only  give  weight 
to  declarations,  which  would  have  been  evi- 
dence if  spoken  by  the  most  illiterate.  If  a 
declaration  does  not  tend  to  prove  a  fact,  the 
character  of  the  person  making  it  is  wholly 
immaterial. 

The  other  circumstances  shown  by  the  evi- 
dence are  that  the  testator,  from  bodily  afflic- 
tion, was  unable  to  write  with  ease,  and  his 
daughter  Mrs.  Eendrickffenerally  acted  as  his 
amanuensis.  They  lived  in  the  same  house. 
The  will  was  written  some  years  before  the 
death  of  the  testator,  and  during  the  time 
was  kept  in  his  possissslon.  This  evidence 
tends  to  prove  that  the  will  was  written  and 
signed  by  direction  of  the  testator,  and  that 
he  was  satisfied  with  the  disposition  he  had 
attempted  to  make  of  his  property ;  but  I  am 
at  a  loss  to  see  the  leiist  tendency  It  has  to 

8 rove  the  fact  that  the  will  was  signed  by 
[rs.  Kendrick  in  his  presence.  The  circum- 
stances were  as  consistent  with  one  theory  as 
the  other.  They  tended  to  prove  neither. 
The  burden  of  proof  was  on  tne  proponents. 
I  think  there  was  no  evidence  tending  to 
prove  the  due  execution  of  the  will,  and 
therefore  I  do  not  concur  in  the  second  para- 
graph of  the  majority  opinion,  or  in  the 
concurring  opinion  of  the  learned  chief 
Justice. 
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1.  The  maiiter^s  knowledge  of  the  bad 
reputation  for  intemperanee  of  a  per- 
son emidoyed  as  brakemao  on  a  train  Is  not 
neoeesary  to  render  him  liable  for  Injuries  caused 
hy  the  brakeman*s  unfitness.  If  be  was  neffUjfent 
In  not  knowlnir  of  sucb  reputation. 

8.  Evidenoe  of  the  general  reputation 
for  intemperance  of  a  railroad  brake- 
man  Is  admissible  on  the  question  of  the  nefrli- 
gence  of  the  master  In  employing  or  retaining 
bim. 

8.  A  train  diepatcher  with  power  to 
employ  and  diachar^  fiafl^men  and 
brakemen*  and  having  general  charge  of  the 
trainmen  of  one  division,  and  movement  of 
trains  thereon*  but  without  power  to  employ  en- 
ginemen  and  flremen.^ls  the  fellow  servant  of 
an  englneman  who  is  injured  in  oonsequenoe  of 


the  train  despatoher^s  negitgenoe  in  sending  !■• 
competent  or  unfit  brakemen  with  the  train. 

4.  In  the  abeenee  of  a  apeeial  eseep- 
tl<m  signed  and  sealed  by  the  judge,  an  objec- 
tion thf  t  there  is  no  evidence  to  sopport  ea  !»• 
struotion  wUl  not  be  considered  on  appeaL 

5«  An  tnstmetioa  that  the  master  Is 
liable  for  ne§^ligenee  in  emploiying 
unfit  trainmen*  if  an  injury  results  from  the 
incompetence  of  a  brakeman,  is  erroneoasL  as  it 
is  not  limited  to  a  case  of  negligence  in  the  en^ 
ployment  of  the  brakeman. 

(June  19, 18MJ 

APPEAL  br  defendant  from  a  judgment  of 
the  Circuit  Court  for  WashingtoD  CouDtj 
in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  all^ped  to 
have  been  caused  by  negligence  for  which  d^ 
fendant  was  responsible.    Revened. 
The  facts  are  stated  in  the  opinioD. 
Mr.  Hjr.  l^d.  Douf^lass  for  appellaiit 
Mestn.  M.  L.  Keedy  and  W.  C.  Cmfith 
for  appellee. 


Nora— i>faM/ity  of  mcuUr  for  injuries  caused  to 
onesmvanttytheinMmpeUneyaf  afeUowservanU 

h  BrnjAoument  aeneraUy. 

t.  Retention  in  employ. 

IL  Incompetency  throuoh  use  of  liquor, 

4i  PleadUig  incompetency, 

S.  Evidence. 

a.  OeneraUy, 

b.  Specific  acts. 

c.  Notice  to  company, 

d.  Burden  of  proof. 

I.  Emptoumenl  oenerdOif. 

A  master  is  required  to  furnish  to  his  employes 
competent  fellow  servants,  and  a  failure  to  per- 
form this  duty  through  want  of  reasonable  care  on 
the  part  of  the  master  is  negligence  on  his  part, 
and  a  master  is  liable  to  a  servant  for  injuries  re- 
ceived through  the  I  incompetency  of  a  fellow 
servant,  if  the  master  did  not  use  reasonable  care 
in  the  employment  of  such  servants  causing  the 
injury,  This  liability  is  an  exception  to  the  gen- 
eral rule  that  a  master  is  not  liable  to  his  servants 
for  the  kuegligence  of  a  fellow  servant.  (Brake- 
man  injured  by  act  of  engineer)  Tyson  v.  South  a 
North  Ala.  B.  O0.6I  Ala.  564, 88  Am.  Bep.  8;  (brake- 
man  Injured  by  act  of  brakeman)  Chicago,  St.  L.  ft 
P.  B.  Co.  ▼.  Champion  (Ind.)  Jan.  10,  18M;  (brake- 
man  injured)  Sweat  v.  Boston  ft  A.  B.  Co.  166  Mass. 
f84;  (brakeman  injured  by  act  of  flagman)  Bossout 
y.  Bome,  W.  ft  O.  B.  Co.  SB  N.  Y.  S.  B.  884;  (brake- 
man  injured  by  act  of  telegraph  operator)  Wabash 
B.  Co.  V.  MoDaniels,  107  U.  S.  464, 27  L.  ed.  006;  (car- 
penter injured  through  act  of  pile  driver  engineer) 
Texas  Mexican  R.  Co.  v.  Wbltmore,  68  Tex.  276; 
(carpenter  injured  by  child  superintendent)  Henry 
V.  Brady,  0  Daly,  14S;  (carpenter  injured  by  act  of 
foreman)  Bunnell  v.  St.  Paul,  M.  ft  M.  B.  Co.  80 
Minn.  806;  Slater  v.  Chapman,  67  Mich.  683;  (con- 
ductor injured  by  act  of  engineer)  Harper  v.  In- 
dianapolis ft  St.  L.  B.  Co.  47  Mo.  667. 4  Am.  Bep.  868; 
(engineer  injured  by  act  of  brakeman)  Mann  v. 
Delaware  ft  H.  Canal  (X>.  91 N.  Y.  486;  (engineer  in^ 
Jured  by  act  of  engineer)  Newell  v.  Byan,  40  Hun, 
886;  {engineer  killed  by  act  of  engineer)  Pennsyl- 
vania Co.  V.  Boney,  80  Ind.  458,  46  Am.  Bep.  178: 
(section  boss  injured  through  act  of  engineer)  (3in- 
•innad,  H.  ft  I.  B.  Co.  v.  Madden,  134  Ind.  468;  (flie- 
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man  injured  by  act  of  mechanic  repairing  engfnel 
Mobile  ft  O.  B.  Co.  V.  Thomas,  48  Ala.  OTBt  (flremaa 
injured  by  act  of  switchman  who  could  not  read 
time-table)  Taylor  v.  Western  Pao.  Ool  46  GsL 
CBS;  Oaborer  injured  by  act  of  engineer!  Ilfaqiat* 
lick  V.  New  Albany  ft  8.  B.  Co.  7  Ind.  486;  OsyKr 
V.  Taylor,  10  Gray,  874, 60  Am.  Dec.  817;  Colocado 
Midland  B.  O).  v.  O'Brien,  16  Colo.  210:  (laboror  In- 
jured by  fellow  workman  in  a  gin  factory)  Vooes 
V.  Phillips,  80  Ark.  17. 48  Am.  Bep.  864;  (laborer  In- 
Jured  by  workman  in  removing  fly-wbeeU  McBU 
ligott  ▼.  Bandolph,  61  Conn.  167;  (labcnr  Injured 
by  fellow  laborer  in  mill)  Indiana  Mfg.  Ool  r.  MO- 
lioan,  87  Ind.  87;  (laborer  injured  by  set  of  cai^ 
penter)  Haworth  ▼.  Seevera  Mfg.  Co.  (lows)  Fehb 
18,  1808;  (laborer  injured  by  act  of  laboren  Noi^ 
dyke  ▼.  Van  Bant,  80  Ind.  188;  Ftnei  ▼.  81Ileiy,18 
Hun,  648;  (switchman  injured  by  set  of  englneei) 
Chesapeake,  O.  ft  S.  W.  B.  Co.  v.  MoMannon  (KyJ 
88  Am.  ft  Bng.  B.  B.  Cas,  806;  (laborer  Injured  by 
laborer  with  dynamite)  Stewart  v.  New  York,  O.  ft 
W.  B.  Co.  88  N.  Y.  &  B.  £U;  (laborer  Injured  by 
act  of  physician)  Bichardson  v.  Carbon  Hill  Cool 
Co.  80  L.  B.  A.  888, 6  Wash.  68t  Csnow  sboveler  in- 
jured by  act  of  engineer)  Wall  ▼.  Delawaze.  L.  ft 
W.  B.  Co.  64  Hun«  464;  (switchman  Injured)  Indian* 
spoils  ft  St  L.  B.  Co.  y.  Johnson,  108  Ind.  888; 
(track  band  injured  by  act  of  rosd-msster)  Ghicsgo 
ft  G.  B.  B.  O).  V.  Harney,  88  Ind.  SB;  (employ6  tn- 
Jured  by  act  of  engineer)  Blaka  y.  Mains  Oent^  & 
Co.  70  Me.  60, 86  Am.  Bep.  887. 

Under  Kansas  Law  of  1874.  chapter  08L  snd  lows 
Laws  of  1868,  a  railroad  company  is  Babls  to  s 
servant  for  injury  caused  by  negligence  of  ttSiom 
servant.  Kansas  Pao.  B.  Co.  v.  Peavey,  84  Kan. 
478;  Kroy  v.  Chicago,  B.  L  ft  P.  B.  (3o.  88  Iowa,  SBIt 
Hunt  V.  (Chicago  ft  N.  W.  B.  (3o.  86  Iowa,  861 

And  under  48  ft  44  Yict.,  chapter  48,  s  maatsr  a 
liable  to  a  servant  for  Injury  caused  by  nsgUgeaet 
of  fellow  servant. 

A  railroad  is  negligent  In  selecting  s  freight  con- 
ductor of  one  month*8  experience  to  aot  as  con- 
ductor of  wild  train  without  examination  as  to  hii 
fltness.  Bvansville  ft  T.  H.  B.  Go.  y.  Qoyton,  Ui 
Ind.  46a 

And  a  railroad  company  is  negligent  in  aUowtng 
the  track  to  stand  for  ten  hours  after  heavy  fteshsta 
without  any  one  to  guard  washout,  sUowlsg  titta 
to  pitch  into  it,  although  they  olalmed 
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r»  J.,  dellTered  the  opinion  of 
the  court: 

This  is  an  action  brought  to  reooyer  dam- 
«ge8  for  personal  injuries  received  by  the 
appellee,  an  employ^  of  the  Norfolk  &  West- 
ern Railroad  Company,  as  the  result  of  al- 
leged negligence  on  the  part  of  his  fellow 
servant.  The  yerdict  and  Jud/irment  were  in 
his  favor,  and  the  company  has  appealed. 
In  the  record  there  are  three  bills  of  excep- 
tion, upon  which  the  questions  to  be  oon- 
•idered  arise.  Two  of  these  exceptions  were 
reserved  by  the  appellant,  and  one  by  the 
appellee. 

It  appears  that  in  May,  1801,  an  extra 
train  of  loaded  freight  cars  was  started  from 
Shenandoah,  Va. ,  about  11 :80  P.  M. ,  to  run 
through  to  Hagerstown,  Md.  The  crew  con- 
•isted  of  a  conductor,  an  eogineman,  a  fire- 
man, a  flagman,  and  two  brakemen.  Hoover, 
the  appellee,  was  the  englneman.  As  the 
train  proceeded  northward,  it  descended  some 
beavy  grades,  and  the  engineman  noticed 
that  its  speed  was  not  kept  under  proper  con- 
trol by  the  brakemen.  At  Luray  the  train 
laid  over  for  an  hour,  and  the  engineman  re- 


quested tlie  brakemen  not  to  let  him  down 
the  hills  so  rapidly,  as  the  night  was  quite 
foggy.  After  leaving  Luray,  they  ascended 
thel^rade  to  Vaughn's  Summit,  turning  the 
point  at  a  speed  of  about  ten  miles  an  hour. 
Immediately  upon  passing  the  summit  the 
appellee  shut  off  the  steam,  so  that  the  train 
might  descend  by  gravity  alone,  without 
aid  from  the  engine.  When  about  a  train's 
length  over  the  bill,  he  discovered  that  the 
train  was  increasinff  Its  speed,  and  he  ap- 
plied the  tank  brake;  but,  this  producing 
no  effect,  he  blew  for  brakes,  turned  on  the 
driver  brakes,  and  applied  sand  to  the  track. 
This  not  checking  the  train,  he  again  blew 
for  brakes,  and  reversed  his  engine.  He  re- 
peated his  signals  for  brakes  at  least  once, 
and  probably  twice,  afterwards,  but  they 
seem  not  to  have  been  heeded  bv  the  brake- 
men,  for  the  train,  moved  rapidly  onward 
down  the  grade.  The  packing  blew  out  of 
the  cylinder,  and  this  caused  the  train  to 
plunge  forward,  throwing  the  appellee  back 
into  the  tender.  At  this  juncture  they  were 
rapidly  approaching,  and  were  only  some  ten 
or  twelve  car  lengths  distant  from.  Possum 


master  was  skUlfnl.  Hardj  v.  OaroUna  Cent.  B.  Co. 

A  torakeman  'Injured  by  a  low  bridge  may  sliow 
tliat  the  other  brakemen  cauBlnir  the  Injury  were 
erreen  and  Inoompetent  and  known  to  be  snob  by 
tiie  company.  Altee  v.  South  Carolina  B.  Co.  81 S. 
CLSSOl 

Inoompetency  on  the  part  of  the  oooduotor  and 
aofflneer  operating  ooUidlng  trains  with  other  evi- 
-denoe  showing  oollision  was  caused  by  such  tn- 
«ompetenoy  and  that  the  railroad  company  was 
aware  of  suoh  inoompetency,  establishes  liability. 
(Bngineer  was  kiUed)  Kansas  Fac.  R.  Co.  v.  8al- 
tnon.  14  Kan.  612. 

In  Toledo,  W.  A  W.  R.  Go.  v.  Durkin,  T6  HL  805*' 
niinols  Cent.  B.  Co.  v.  Cox,  81  Dl.  80, 71  Aui.  Deo. 
^98;  Thayer  v.  St.  Louis,  A.  ft  T.  H.  B.  Co.  88  Ind. 
IBS,  85  Am.  Dec.  40O;  Brazil  ft  a  Coal  Co.  v.  Gain,  98 
Ind.  888;  Marquette  ft  O.  B.  Co.  v.  Taft,  88  Mich. 
288;  Quinoy  Min.  Co.  v.  Kitts,  48  Mich.  84;  Fifleld  v. 
Northern  Bailroad,  48  M.  H.8e5:  WUlis  v.  Oregon 
B.  ft  Nav.  Co.  11  Or.  807;  Hard  ▼.  Vermont  ft  a  R. 
•Co.  88  Vt.  478;  Fox  v.  Sand  ford,  4  8ceed,  86, 07  Am. 
I>eo.  687;  Wearer  v.  Pennsylvania  B.  Co.  66 Pa.  400: 
Brown  v.  Winona  ft  Bt.  P.  B.  Co.  87  Minn.  188, 88 
Am.  Bep.  888;  0*Donnell  v.  Allegheny  Valley  B.  Co. 
<0  Fa.  838,  M  Am.  Dec  886;  Delaware  ft  H.  Canal 
Co.  V.  OarrolU  88  Pa.  874,— it  was  held  that  if  a  mas- 
ter has  not  used  due  diligence  la  the  selection  of 
-competent  servants  he  is  liable  for  injuries  oaused 
by  tlielr  acts  to  fellow  servants  by  such  inoompe- 
teocjr;  but  this  was  not  the  question  llnvolved  in 
these  cases. 

But  a  master  is  not  liable  to  a  servant  for  injuries 
<oaaaed  by  inoompetency  of  a  fellow  servant,  if  the 
master  has  used  reasonable  oare  and  diliffenoe  in 
«eleotlngr  suoh  servants  oausinff  the  injury,  and  had 
oo  notice  of  his  incompetency.  (Baggageman 
•olaimed  the  bridge  inspector  was  incompetent) 
Warner  v.  Brie  B.  Co.  88  N.  T.  468:  (blacksmith  was 
Injured  by  act  of  striker)  Melville  v.  Melville,  Ft. 
8.  ft  O.  B.  Co.  48  Ved.  Bep.  880;  (brakeman  In- 
jured by  act  of  engineer)  Houston  ft  T.  C.  B.  0>.  v. 
Willie,  68  Tex.  818, 87  Am.  Rep.  756 ;  (brakeman  was 
injured  in  making  flying  switch)  PlVkinton  v.  Gulf, 
C  ft  8.  F.  B.  Co.  70  Tex.  886;  (brakeman  injured  by 
«ct  of  engineer  and  oonductor)  Pittsburgh,  Ft.  W. 
-ft  C.  B.  Co.  V.  Devinney,  17  Ohio  St.  197;  Summer- 
haya  v.  Kansas  Pac.  B.  Co.  8  Colo.  484;  (brakeman 
Injured  by  act  of  switchman)  Ponton  v.  Wilming- 
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ton  ft  W.  B.  Co.  61 N.  O.  M6;  (engineer  Injured  by 
act  of  chief  engineer  on  a  steamer)  Searle  v.  Lind- 
say, 11  a  a  N.  &  428,  81 L.  J.  a  P.  108,  8  Jur.N.  a 
74A,  6  L.  T.  N.  8. 487,  10  Week.  Bepi  88;  (brakeman 
injured  by  defeotive  ladder  through  act  of  oar  in- 
spector) Mackin  v.  Boston  ft  A.  Bailroad.  136  Mass. 
801, 46  Am.  Bep.  456;  ibricklayer  injured  by  defec- 
tive scaffold  tbrough  aot  of  foreman)  Wigmore  v. 
Jay,  6  Bxoh.  864. 18  L.  J.  Bxoh.  886, 14  Jur.  887;  (en- 
gineer injured  by  act  of  telegraph  operator  throw- 
ing switch  under  sudden  impulse)  Burke  v.  Syra- 
cuse, R  ft  N.  Y.  B.  Ca  68  Hun,  81;  (fireman  killed 
through  aot  of  telegraph  operator  and  oonductor) 
Slater  v.  Jewett,  86  N.  T.  78,  88  Am.  Bep.  887;  (fire- 
man injured  ;at  a  washout  through  act  of  chief 
engineer  and  superintendent)  Mobile  ft  M.  B.  Co.  v. 
Smith,  68  Ala.  846;  (foundry  helper  injured  by 
truok-wasron  driver)  Hogan  v.  Central  Pao.  B,  Co. 
48  CaL  188;  (laborer  at  blast  furnace  injured  by  act 
of  laborer)  Holland  v.  Tennessee  Coal,  Iron  ft  B. 
0>.  18  Ifc  B,  A.  888,  81  Ala.  444:  (laborer  Injured  by 
aot  of  engineer)  Lr>uisvllle  ft  N.  B.  Co.  v.  Collins,  8 
Duv.  114, 87  Am.  Dea  486;  (Laborer  at  mines  in- 
jured through  aot  of  engineer)  Barton*s  Hill  Ck>al 
Co.  V.  Beid,  3  Macq.  H.  L.  Caa,  266,  4  Jur.  N.  8. 767; 
(laborer  at  mines  Injured  by  act  of  miniog  boss) 
Reese  v.  Biddie,  112  Pa.  78;  McLean  v.  Blue  Point 
Gravel  Min.  Co.  61  Cal.  SS6;  (laborer  on  tramway 
injured  through  act  of  track  layer)  Gallagher  v. 
Piper,  16  a  B.  N.  &  669, 88  L.  J.  C.  P.  388;  (hiborer 
injured  by  failure  to  place  slgoal)  Moran  v.  New 
York  Cent,  ft  H.  B.  B.  Co.  8  Thomp.  ft  C.  770;  (la- 
borer on  cars  injured)  Hutchinson  v.  New  York, 
N.  ft  B.  B.  Co.  6  Bxch.  858, 19  L.  J.  Bxch.  896. 14  Jur. 
887;  (laborer  at  rolling  mill  injured  by  act  of  en- 
gineer) Caldwell  v.  Brown,  68  Pa.  468;  (laborer  In 
building  injured  by  act  of  superintendent  in  con- 
struction) Brown  v.  Accrington  Cotton  Spinning 
ft  Mfg.  Co.  8  Hurlst  ft  a  611.  84  L.  J.  Exch.  208. 13 
L.  T.  N.  8.  94;  (laborer  injured  by  aot  of  foreman 
in  locomotive  shops)  Beaulieu  v.  Portland  Co.  48 
Me.  891:  (laborer  on  train  injured  by  aot  of  fore- 
man and  engineer)  0*Connell  v.  Baltimore  ft  O.  B. 
Go.  80  Md.  218,  88  Am.  Dec.  648;  (laborer  injured  by 
foreman  of  hoisting  tackle;  McDermott  v.  Boston, 
188  Mass.  319;  (laborer  on  train  injured  by  act  of 
engineer)  Chicago  ft  A.  B.  O).  v.  Keefe,  47I1L  108; 
(mason  injured  through  defective  platform)  (}olton 
V.  Bichards,  188  Mass.  484;  (painter  injured  by  act 
of  foreman  with  hoisting  engine)  Feltbam  v.  "feng- 
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Hollow,  which  is  croflsed  upon  a  trestle  75 
or  80  feet  high.  The  appellee  saw  that  a 
oollislon  with  another  freight  train  standing, 
or  moving  very  slowly  northward,  on  the 
trestle,  was  imminent  and  unavoidable,  and, 
to  save  himself,  jumped  from  his  engino,  and 
received  the  injuries  for  which  he  has  brought 
the  pendlD g  suit.  There  was  evidence  offered 
tending  to  prove  that  Huyett,  one  of  the 
brakemen,  had  been  drinking  that  night  be- 
fore the  accident  happened;  and,  within 
thirty  minutes  prior  to  the  collision,  his 
breath  gave  unmistakable  evidence  of  it.  In 
this  state  of  the  proof,  a  witness  was  asked 
whether  he  knew  the  general  reputation  of 
Huyett  and  Reese,  the  two  brakemen,  for 
sobriety  for  one  or  two  years  before  the  ac- 
cident and  followinir  that,  and,  if  so,  to  state 
what  that  reputation  was.  To  this  question 
and  the  evidence  sought  to  be  elicited  there- 
by, the  appellant  objected,  but  the  court  per- 
mitted the  question  to  bo  asked  and  answered, 
and  this  ruling  forms  the  subject  of  the  first 
exception. 
It  has  been  repeatedly  held  by  this  court, 

land.  T*.  B.  S  Q.  B.  88;  (painter  Injured  bj  soaffoid 
In  buUdinff )  Tarrant  v.  Webb«  18  C.  B.  797, 86  L.  J. 
C  P.  881;  <8now  sboveler  Injured  by  track-walker 
handling  swltoh)  Eairundes  v.  Oantral  Pao.  R.  Go. 
8  L.  R.  A.  82i.  78  OaL  9T;  (Bwitob  conductor  injured 
by  act  of  engineer)  Oolumbos,  a  ft  I .  Cent.  B.  Oo. 
T.  Troeaoh,  88  DL  6IA.  18  Am.  Bep.  078;  (switchman 
Injured  by  act  of  emrlneer)  Satterly  v.  Morgan,  86 
La.  Ann.11108:  (seotion  band  Injured  by  act  of  car 
Inspector)  Indiana,  L  ft  L  B.  Oo.  v.  Snyder  and.)  68 
Am.  ft  Bng.  B  B.  Oas.  888;  (yardman  Injured  by  act 
of  engineer)  0*Hare  v.  Cbloago  ft  A.  B.  Go.  86  Mo. 


And  where  a  train  manager  was  experienced  and 
had  notice  that  the  conductor  was  sick  or  unlit  and 
was  compelled  to  make  the  ruu,  and  the  engineer 
was  ilnjnred,  the  master  is  not  liable.  Michigan 
Oent.  B.  Oo.  V.  Dolan,  88  Mich.  610l 

And  that  an  inspeotor  had  worked  three  or  four 
months  putting  in  brasses  and  then  in  the  carpen- 
try repair  shop  for  one  or  two  years,  does  not  es- 
tablish his  incompetency.  Gibson  v.  Northern 
Oent.  B.  Oo.  £8  Hun,  288. 

The  fact  that  a  person  Is  near  sighted  does  not 
necesMurlly  render  him  incompetent  to  be  engineer 
of  a  locomotive,  if  he  can  see  with  glasses.  (Car 
repairer  killed)  Teams  ft  P.  B.  Go.  v.  Harrtngton, 
88Tez.  687. 

And  that  a  yard-master*  was  incompetent,  par- 
tially paralyzed,  sluggish,  and  forgetful,  is  not 
sufficient  unless  the  company  bad  notice  of  that 
fact  or  ought  to  have  known  it,  where  an  engin- 
eer was  killed.  Bast  Tenneesee,  Y.  ft  0.  B.  Go.  v. 
Ourley,  18  Lea,  40. 

And  under  Pennsylvania  Act  of  1886  (Pub.  Laws, 
817,  M 16, 17),  rendering  mining  company  liable  for 
employing  mining  boss  who  has  no  certificate  of 
competency,  the  injury  must  be  occasioned  by 
willful  failure  to  comply  with  the  act,  and  it  must 
be  shown  tbat  the  injury  was  occasioned  by  viola- 
tion of  tbe  aot.  That  is,  there  may  be  no  liability 
although  tbe  boss  had  no  certificate.  Ohrlstner  v. 
Oumberland  ft  B.  L.  Goal  Go.  146  Pa.  07. 

In  Wright  v.  New  York  Gent  B.  Oo.  26  X.  T.  688, 
it  was  held  that  where  an  engineer  negligently  and 
recklessly  .disregarded  directions  of  master  and  ran 
ahead  of  time  at  great  speed  the  company  Is  not  li- 
able where  the  injury  was  not  the  result  of  ignor- 
ance or  incompetency  but  of  rashness  and  reck- 
lemness. 

The  question  of  oompetency  must  relate  to  the 
25  L.R  A. 


and  is  the  settled  and  established  doctrine  of 
Maryland,  that  in  actions  of  this  character, 
where  a  servant  sues  his  master  for  injiuiea 
resulting  from  the  neglig^oe  of  a  fellow 
servant,  the  plaintiff,  to  succeed,  must  prove 
not  only  that  some  negligence  of  the  fellow 
servant  caused  the  injury,  but  also  that  the 
master  had  himself  been  guilty  of  negli- 
gence, either  in  the  selection  of  the  negligent 
fellow  servant  in  the  first  instance,  or  in  re- 
taining him  in  his  service  afterwanls.  Mere 
negligence  on  the  part  of  a  fellow  servant, 
though  resulting  in  injury,  will  not  suffice 
to  support  the  action,  because  the  master 
does  not  insure  one  emplov6  against  the  care- 
lessness of  another;  but  he  owes  to  each  of 
his  servants  the  duty  of  using  reasonable  care 
and  caution  in  the  selection  of  competent 
fellow  servants,  and  in  the  retention  in  hie 
service  of  none  but  those  who  are.  If  he 
docs  not  perform  this  duty,  and  an  iniury  ie 
occasioned  by  the  negligence  of  an  incom- 
petent or  careless  servant,  the  master  la  re- 
sponsible to  the  injured  employ^,  not  for  the 
mere  negligent  act  or  omission  of  the  incom- 

tfme  of  Injury.    (Fireman  fnjnred  by  switchmaD> 
Harvey  v.  New  York  Gent,  ft  H.B.B.O0.8S  N.  T.  48L 

And  in  Jobnston  v.  Pittsburgh  ft  W.  B.  Go..  114 
Pa.  443,  it  was  held  that  where  a  brakeman  was  in- 
jured through  the  negligence  of  the  conductor  and 
eni^neer,  and  It  was  claimed  that  the  oonductor 
was  sick  and  milt  and  the  engineer  had  been  on 
continuous  duty  so  that  be  was  unfit,  there  Is  no 
liability  where  It  is  not  shown  that  the  cause  of  the 
Injury  was  occasioned  through  these  reasons. 

80  there  Is  no  negligence  shown  in  employing  the 
'engineer  where  the  master  mechanic  employing 
him  had  reason  to  think  he  had  served  as  firema» 
the  usual  period  and  some  time  as  engineer,  and  no 
fault  had  been  found.  (Brakeman  Injured)  Tezae 
ftN.O.B.0o.  V.  Berry, 07  Tez.S8& 

And  If  a  foreman  acting  as  engineer  handles  cam 
and  engines  as  carefully  as  any  engineer  of  ordln^ 
ry  care  could  have  done  under  the  droomstances,  e 
railroad  company  is  not  liable  even  if  he  was  otheiw 
wise  Incompetent.  (Bngine  oiler  injured)  Galf.  Gl 
ft  8.  F.  B.  Go.  V.  Schwabbe,  1  Tex.  Giv.  App.  878L 

In  Parrish  v.  Pensacola  ft  A.  B.  Go..  28  Fla.  «L  it 
was  held  tbat  where  the  plaintiff  was  on  a  gravel 
train  snd  claimed  that  the  fireman  was  inexpeilp 
enoed,  incompetent,  and  unfit  to  aot  as  fireman  or 
engineer,  but  the  declaration  and  proofs  showed 
tbsw  the  fireman  was  competent  for  fireman  and 
the  engineer  was  competent  for  engineer,  there  is 
no  incompetency  shown,  although  the  engineer 
turned  the  engine  over  to  the  fireman.  The  turn- 
Ing  o(  the  enfflne  over  by  the  engineer  was  without 
knowledge  or  consent  of  any  of  the  agents  of  d^ 
fendant. 

In  Houston  ft  T.  0.  B.  Go.  v.  Myen,  SB  Tez.  UQl 
It  was  held  that  admitting  tbat  It  was  negligence 
for  the  engineer  to  trust  the  engine  to  thefiremsa 
and  negligence  for  the  fireman  to  operate  it,  stiU 
the  engineer  was  competent  and  the  fireman  wss 
competent  for  their  purposes,  and  for  this  Isolated 
aot  of  negligence  there  can  be  no  reoovery,  where 
a  brakeman  was  injured  In  ooupling. 

And  for  a  brakeman  to  recover  for  Injuries 
caused  by  engineer,  charging  Incompetency  of 
fireman  temporarily  in  charge.  It  must  be  estab- 
lished that  tbe  company  did  not  ezeroise  ordinary 
care  in  allowing  him  to  run  the  engine,  tbat  he  was 
so  inexperienced  as  not  to  be  fit  fOr  the  posltioo. 
tbat  he  mismanaged  It  and  that  the  mismanage* 
ment  caused  the  injury.  Oose  ▼•  Ohio  Blvsr  B» 
Go.  88  W.  Ya.  tft^ 
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petent  or  careless  servant,  but  for  his  own 
neglicence  in  not  discharging  his  own  duty 
towaras  the  injured  servant.    As  this  neglf- 

fenoe  of  the  master  must  be  proved,  it  may 
e  proved  like  any  other  fact, — either  by  di- 
rect evidence,  or  by  the  proof  of  circum- 
stances from  which  its  existence  may,  as  a 
conclusion  of  fact,  be  fairly  and  reasonably 
inferred.  That  drunkenness  on  the  part  of  a 
railroad  employe  renders  him  an  incompetent 
servant  will  scarcely  be  disputed ;  nor  can  it 
be  questioned  that  a  master  who  knowingly 
employs  such  a  servant,  or  who,  knowing 
his  habits,  retains  him  in  his  service,  woula 
be  guilty  of  a  reckless  and  wanton  breach  of 
duty,  not  only  to  the  public,  but  to  ever^ 
employ^  in  his  service.  There  is  no  evi- 
dence in  the  record,  nor  has  there  been  a  sug- 
gestion, that  either  the  conductor,  fireman, 
or  flagman  of  the  train  was  negligent  or  in- 
competent. The  negligence  wnich  directly 
caused  the  accident  is  attributed  solely  to  the 
brakemen ;  and  the  appellant's  negligence, 
which,  as  it  is  claimed,  fixes  its  liability, 
lies  in  its  employment  of,  or  continuing  to 


retain  in  its  service,  these  dissipiited  or  ia> 
temperate  brakemen.    But,  as  we  have  stated,, 
it  was  necessary  for  the  plaintiff  to  show, 
not  only  their  employment,  but  that  Uie  com- 
pany had  not  used  due  and  ordinary  care  in* 
selecting  them.    There  was  no  direct  evi- 
dence adduced  to  show  the  absence  of  such- 
care;  but  the  question  excepted  to,  and  the- 
evidence  elicited  in  response  to  it,  were  de- 
signed to  show  by  indirect  or  circumstantial 
evidence  that  the  company  had  not  used  the 
degree  of  care  and  caution  In  the  selection, 
of  these  brakemen  that  its  duty  imperatively 
required  it  to  use.     So  the  question  is,  Can 
you  fix  upon  the  master  a  failure  to  use  due 
care  in  selecting  careful  servants  by  showing 
such  notorious  or  general  reputation  respect- 
ing the  servant's  unfitness  or  incompetency 
as  that  the  master  could  not,  without  negli- 
gence on  his  part,  have  been  ignorant  of  it. 
when  he  emploved  the  servant?    About  this 
there  ought  to  be  no  difficulty.     If  the  serv- 
ant's general  reputation  before  employment 
is  so  notorious  as  to  unfitness  as  that  it  must 
have  been  known  to  the  master  but  for  his- 


But  In  Norfolk  ft  W.  B.  Go.  v.  Thomas  (Ya.)  Julj 
n,  1806.  it  was  held  that  a  railroad  did  not  perform 
ItB  duty  Infumisblnir  a  competent  enginwt  where 
the  engineer  in  charge  tamed  over  his  engine  to  an 
iDezperienGed  fireman  who  had  only  been  lu  ser- 
vice three  or  four  weeks  and  never  on  a  railroad 
before  and  the  conductor  knew  he  was  runninir 
the  engine. 

Although  Mo.  Gen.  Stat^  186ft.ehap.  88,  provides  for 
liability  of  a  corporation  to  any  person  for  failure 
^  to  ring  a  bell,no  recovery  can  be  had  by  an  employ^ 
it  the  person  causing  the  injury  was  competent,  as 
this  statute  does  not  change  the  common  law.  Koh- 
tiaok  V.  Faciflc  Railroad,  48  Mo.  187. 

Similar  doctrine  is  applied  to  Maine  Rev.  Stat., 
ehap.8L  Oarle  v-  Bangor  ft  P.  Oanal  ft  R.  Go.  48 
Me.20B. 

And  under  Code  of  Napoleon,  1882.  providing  that 
every  aet  that  causes  damages  subjects  him  by 
whose  failure  it  happened  to  repair  it,  does  not  ap- 
ply to  injuriM  by  one  servant  to  another  unless  it 
was  thown  that  such  servant  was  uusklliful  or 
habitually  carelese.  flubgb  v.  New  Orleans  ft  0. 
B.  Go.  6  La.  Ann.  488. 54  Am.  Dec  868. 

And  In  Florida,  prior  to  1887,  a  railroad  was  not 
responsible  to  a  brakeman  for  injury  caused  by  a 
fellow  servant  uoleaB  he  was  unskillful,  and  a  rail- 
road furnishing  a  surgeon  of  ordinary  competency 
sod  skill  is  not  liable.  South  Florida  R.  Ck).  v. 
Price,  32  Fla.  401. 

Doder  Oalifomla  Code,  section  1879,  providing 
for  liability  for  Injuries  to  persons  employed 
through  negligence  of  other  employ^,  it  must  be 
ihowo  that  the  master  was  negligent  in  the  selec- 
tlOD  of  the  semmt.  McDonald  v.  Hazeltine,  68 
Oal.  86;  Stepehens  v.  Doe,  78  Gal.  SB;  Congrave  v. 
Boutbem  Pao.  B.  Go.  88  GaL  880. 

Uoder  the  seventh  section  of  DUnols  Act  for 
Health  and  Safety  of  Miners,  the  master  Isriiable 
for  injuries  to  employto  caused  by  the  engineer  if 
the  eogineer  is  incompetent  or  under  eighteen 
rears  of  age,  Niantic  Goal  ft  Min.  Co.  v.  Leonard, 
126 1U.  210. 

And  it  was  said  in  Cowles  v.  Richmond  ft  D.  R.  Go., 
84  N.  G.  808, 87  Am.  Rep.  880;  Anderson  v.  New  Jersey 
8*  R  Go.  7  Robt.  611:  Tread  well  v.  New  York,  1 
I>sly.  123;  Harrison  v.  Central  R.  Co.  81  N.  J.  L. 
283;  William  Bros.  v.  Gartter,  62  Mo.  878:  Oibeon  v. 
Psoiflo  R.  Co.  46  Mo.  168. 2  Am.  Rep.  497;  Howd  v. 
HlBBlaslppi  Cant.  R.  Co.  60  Miss.  178;  Wonder  v.  Bal- 
tlmore  ft  0.  R.  Co.  82  Md.  411, 8  Am.  Rep.  143;  Atohi. 
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son.  T.  ft  &  T.  R.  Co.  v.  Moore,  29  Kan.  638:  Been 
V.  Null,  66  Iowa,  407;  Little  Rock  ft  Ft.  S.  R.  Co.  v. 
Duffey,  86  Ark.  602;  Chicago  ft  N.  W.  R.  Co.  v. 
Swett,  46IIL  197,82  Am.  Dec.  206;  Sherman  v.  Roch^ 
ester  ft  S.  R.  Co.  17  N.  Y.  168;  Mad  River  ft  L.  E.  R. 
Co.  V.  Barber,  5  Ohio  Sl  641,  Vt  Am.  Dec.  8U;  Wig- 
gett  V.  Fox,  86  Bng.  L.  ft  Bq.  486;  Wilson  v.  Merry« 
L.  R.  1  H.  L.  So.  App.  826, 19L.  T.  N.  S.  80;  Consolida- 
ted Coal  ft  Min.  Co.  v.  Floyd,  po8e,848,51  Ohio  St.  — 
that  a  master  who  usesdue  diligence  in  the  selection- 
of  competent  servants  is  not  liable  to  other  fellow 
servants  injured  bf  their  acts  aristog  from  such 
Incompetency;  but  this  was  not  the  question  in 
the  oases. 

t.  ReUnHon  In  smploy. 

A  master  retaining  In  his  employ  Incompetent, 
servants  after  knowledge  or  notice  of  such  incom- 
petency is  liable  to  fellow  servants  for  injuries  oc- 
casioned thereby.  iBrakeman  injured  by  switch- 
man) Coppins  V.  New  York  Gout  ft  B.  R.  R.  Co.  128* 
N.  7.  668 ;  (brakeman  injured  by  act  of  eogiDeer) 
Union  Pao.  R.  Co.  v.  Young.  19  Kan.  488;  (brake- 
man  injured  by  act  of  conductor)  Nellon  v.  Kansas* 
City,  St.  J.  ft  G.  B.  R.  Go.  86  Mo.  609 :  (carpenter  in- 
jured by  act  of  superintendent)  Mentaer  v.  Arm- 
our, 18  Fed.  Rap.  878 ;  (deck  hand  iojured  by  act  of 
steamboat  engioeer.  Failure  to  test  boiler)  Wal- 
ker V.  Boiling,  22  Ala.  284;  (engineer  Injured  by 
failure  of  section  boas  and  road-master)  New  Or- 
leans, J.  ft  O.  N.  R.  Co.  V.  Hughes,  49  Miss.  258;  (lire- 
man  Injured  by  act  of  switchman)  Galveston,  H.  ft 
S.  A.  R.  Co.  V.  Faber,  77  Tex.  188;  (laborer  Injured 
by  fireman  acting  as  engineer)  Ohio  ft  M.  R.  Co.  v. 
Collam,  78  Ind.  281,  88  Am.  liep.  184:  (laborer  in. 
Jured  by  foreman  of  pile-driver)  Hatt  v.  Nay,  144 
Mass.  186. 

But  a  railroad  has  a  reasonable  time  in  which  to- 
dlscharge  an  engineer  after  knowledge  of  his  ineffi- 
ciency.   Lake  Shore  ft  M.  B.  R.  Co.  v.  Stupak,  128. 
Ind.  210. 

The  negligenoe  of  a  company  In  retaining  an  in- 
competent fireman  i^er  knowledge  of  iuoompe- 
tency  whereby  a  switchman  was  Injured,  Is  a  ques- 
tion for  the  Jury.  Oatlln  v.  Michigan  Cent.  R.  Co. 
66  Mich.  866. 

But  a  railroad  company  Is  not  liable  for  Injury 
to  a  watchman  through  an  incompetent  engineer 
causing  injury  in  coupling  oars,  unless  he  was  con- 
tinued after  knowledge  of  his  incompetency.    Un- 
ion Pao.  R.  Go.  V.  Milliken,  8  Kan.  6i7« 
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(the  master's)  neglieenoe  in  not  infonning 
aimself,— if  he  could  have  been  iffnorant  oi 
it  only  because  he  failed  to  make  investiga- 
tion,— then  it  is  obvious  that  he  had  not  used 
the  care  and  caution  which  the  law  demands 
of  him  in  selecting  his  employes.  Hence 
*the  servant's  general  reputation  for  unfitness 
may  be  sufficient  to  overcome  the  presump- 
tion that  the  master  used  due  care  in  his 
selection,  even  though  actual  knowledge  of 
«uch  reputation  for  unfitness  on  the  master's 
part  is  not  shown. "  Wood,  Mast.  &  8.  g  420. 
In  Davis  v.  Detroit  4b  M,  R.  Co,,  ^  Mich. 
112,  4  Am.  Bep.  864,  Cooley,  «/.,  speaking 
for  the  court,  adopts  the  case  of  Oilman  v. 
Eastern  E.  Co,  18  Allen,  488,  90  Am.  Dec. 
1310,  which  puts  upon  the  employer  the  re- 
sponsibility of  negligently  employing  an 
unfit  person,  generally  known  and  reputed 
Co  be  such,  notwithstanding  the  employer 
may  In  fact  have  been  ignorant  of  such  unfit- 
ness. Continuing,  he  said :  The  ignorance 
itself  is  negligence  in  a  case  in  which  any 
proper  inquiry  would  have  obtained  the  nec- 
essary information,  and  where  the  duty  to 


inquire  was  plainly  imperative.*  So,  in 
sots  V.  Chicago  d  G.  T.  R.  Co.,  S6 Mich.  487, 
where  a  track  hand  was  killed  by  an  engine 
backing  rapidly  alon^  a  switch,  and  the  en- 
gineman  was  drunk,  the  court  said :  ^  When, 
however,  as  in  this  case,  it  is  shown  that  the 
accident  occurred  through  the  nej^ligent  act 
of  the  servant,  who  was  in  an  intoxicated  con- 
dition, and  when  it  is  shown,  further,  that 
he  was  in  the  habit  of  drinking  intoxicatini; 
liquors  to  excess,  and  such  hiabit  had  ex- 
tended over  a  period  of  nine  months  while  in 
defendant's  employ,  and  no  actual  knowledge 
or  notice  ever  reached  any  superior  officer  of 
the  engineer,  we  think  the  Jury  maj  be  jus- 
tified in  concluding  from  such  evidence  that 
the  defendant  was  negligent  in  failing  to 
learn  such  habit,  and  in  retaining  the  en- 
gineer in  its  employment."  See  also,  Gil- 
man  V.  Eastern  A  Co.  90  Am.  Dec  210,  18 
Allen,  488 ;  Wright  w,  New  York  Cent.  B.  Co. 
25  N.  Y.  566 ;  Chicago  A  A.  R,  Co.  ▼.  SuUi- 
van,  68  111.  298 :  Chapman  v.  Brie  IL  Co,  55 
N.  Y.  579.  The  evidence  offered  and  ad- 
mitted had  no  relation  to  specific  or  isolated 


8w  Incompetency  through  use  of  liquor. 

The  master  is  liable  for  injuries  to  a  servant 
caused  by  incompetencyl  of  fellow  servants  where 
such  master  tiaa  not  used  due  care  in  seleotinir  or 
cetaining  in  his  employ  the  servant  oausinff  suoh 
injury;  and  habits  of  Intoxioation  by  servants  in 
chartre  of  danflrerous  machinery,  renderinir  them 
careless  or  reckless,  Is  equivalent  to  incompetency, 
and  where  a  master  has  actual  notloe  that  the  serv- 
ant operating  dangerous  machinery  and  occasion- 
ing the  injury  was  addicted  to  the  use  of  intoxi- 
•eating  liquor,  he  is  liable  for  employing  or  retaining 
liim  after  such  notice,  if  injury  is  occasioned  there- 
t>y .  As  where  an  engineer  was  injured  and  the  offi- 
cers had  knowledge  of  the  yard-master*B  habits  in 
the  use  of  liquor.  Michigan  Cent.  B.  Oo.  v.  Gilbert, 
4S  Mich.  176. 

And  where  a  brakeman  was  injured  by  the  con- 
-ductor.  Galveston,  fl.  &  S.  A.  B.  Co.  v.  Davis,  4 
Tex,  Civ.  App.  468. 

So  where  a  workman  was  injured  and  the  compa- 
ny had  notice  of  the  habits  of  the  foreman  of  miUs. 
Cean  v.  Detroit  Ck>pper  ft  Brass  Rolling  Mills,  66 
Mich.  m. 

And  where  a  brakeman  was  injured  and  the  com- 
IMmy  bad  notice  of  the  habits  of  the  conductor. 
Neilon  v.  Kansas  City,  St.  J.  ft  a  B.  B.  Co.  85  Mo. 

soe. 

So  where  a  laborer  at  a  quarry  was  injured  and 
the  company  had  notice  of  the  habits  of  the  fore- 
man. Maxwell  v.  Hannibal  ft  St.  J.  B.  Ca  86  Mo. 
-05. 

So  where  abrakpman  was  injured  and  the  round- 
iiouse  foreman  had  notice  of  the  en^^neer^s  habits. 
Williams  v.  Missouri  Paa  B.  Co.  109  Mo.  476. 

So  where  a  workman  on  a  scaffold  was  injured 
«nd  the  general  agent  of  the  railroad  company  for 
hiring  foreman  bad  notice  of  the  foreman  *s  habits. 
Lanlng  v.  New  York  Cent.  B.  Go.  48  N.  Y.  6Sei,  10 
Am.  Rep.  417. 

And  the  same  was  held  where  an  engineer  was  in- 
jured and  the  railroad  superintendent  had  notice 
of  the  habit  of  the  conductor  causing  the  injury. 
Huntingdon  ft  B.  T.  B.  ft  Coal  Co.  v.  Decker,  84 
Pa.  419. 

So  where  an  engineer  was  killed  and  the  com- 
fwny  bad  notice  of  the  habits  of  an  assistant  under 
Louisiana  Code,  article  2320.  providing  master  is 
•liable  for  damages  by  servants  which  be  might 
prevent.    Polrier  v.  Carroll,  86  La.  Ann.  609. 

But  a  mining  law  of  Pennsylvania  of  1885,  re- 
156  L.  R.  A, 


quiring  that  an  engineer  employed  be  a  sober  and 
competent  person,  is  satisfied  if  the  employer  be- 
lieves him  to  be  sober  and  competent.  Malhem  v. 
Lehigh  Valley  Coal  Co.  161  Pa.  270l 

If  the  company  is  negligent  in  falling  to  asoer- 
tain  the  habits  as  to  drinking  of  such  employ^ 
which  might  have  been  known  by  reasonable  in- 
quiry and  were  the  direct  cause  of  the  injury  to  co- 
employ^,  the  company  is  liable.  (Brakeman  in- 
jured by  brakeman)  Zumwalt  v.  Chicago  ft  A.  B.  Co 
8b  Mo.  App.  661:  (laborer  Injured  by  railroad  engi- 
neer) Hilts  V.  (Chicago  ft  O.  T.  B.  Co.  66  Mich.  440; 
(car  coupler  injured  by  switchman)  GUman  v.  Eas- 
tern B.  Co.  18  Allen,  433,  90  Am.  Dea  210;  (brakBi 
man  killed  by  act  of  engineer)  Illteoifl  Oemt.  B.  Oa. 
V.  Jewell,  46  111.  99,  9S  Am.  Dec  SIO;  fbrakemaa 
killed  through  act  of  man  in  charge  of  tialn)  Oil- 
cage  ft  A.  R.  Co.  V.  Sullivan,  68  HL  288:  (employ6 
on  engine  injured  by  engineer  on  anotber)  loroos 
V.  New  York  Cent,  ft  H.  B.  EL  Co.  89  Hua,  885;  (mail 
agent  Injured  by  act  of  conductor)  Pennaylvania 
R.  C.  ▼.  Books,  57  Pa.  848, 98  Am.  Dec  SSh  (oiler  in- 
jured by  act  of  engineer)  Stevens  v.  San  Frandsoo 
ft  N.  P.  B.  Co.  100  Cal.  664. 

These  cases  supra  fully  sustain  the  dootrtne  an- 
nounced in  NOBVOiiK  ft  WasKDor  B.  Co.  v.  Hoo- 


But  to  render  the  master  liable  it  must  be  shown 
that  the  injury  was  caused  by  such  habits  of  Intoxi- 
cation where  incompetency  Is  alleged  to  have  been 
from  the  use  of  liquor.  (Laborer  injured  by  en- 
gineer of  stevedore  company )  Cosgrove  ▼.  Pit- 
man (CaL)  June  26,  1894;  (firemen  killed  by  act  of 
railroad  engineer)  Engelhardt  ▼.  Delaware  L.  ft 
W.  B.  Co.  78  Hun,  688:  (laborer  injured  by  act 
of  derrick  engineer)  Probst  v.  Delameter,  100  N. 
Y.  866;  (firemen  injured  by  act  of  conductor) 
Crew  V.  St.  Louis,  K.  ft  N.  W.  B.  Cc  SO  Fed. 
Bep.  87;  Campbell  v.  Wing,  6  Tex.  Glv.  Appw 
431;  (laborer  injured  by  act  of  section  fOfemac) 
Harrington  v.  New  York  Cent,  ft  H.  B.  B.  Oc  19  N. 
Y.  S.  B.  80;  (engineer  killed  by  act  of  oonduotor) 
Bonner  V.  Whitoomb,  80  Tez.  178. 

The  question  of  negligence  is  one  for  the  farf 
where  a  foundry  fireman  had  intemperate  habttt 
known  to  the  superintendent,  and  by  reason  tbers* 
of  a  workman  was  injured.  Campbell  v.  Boedlgsr 
(Md.)  March  18, 1894. 

And  the  sa  me  was  held  where  a  railroad  employed 
a  boss  carpenter  who  had  habits  of  intemperanes 
and  a  carpenter  was  injured  through  defectlTt 
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«cti  of  negligence.  These,  onleas  brought 
liome  to  the  uiowledge  of  the  master,  would 
.not  hare  been  admissible  at  reflecting  on 
"the  question  of  the  master^s  care.  Balttman 
levator  Oo.  T.  Heal,  66  Md.  488.  We  think, 
for  the  reasons  we  have  given  and  upon  the 
Authorities  we  have  cited,  there  was  no  error 
-oommitted  in  allowing  the  question  excepted 
to  in  the  first  bill  of  exceptions  to  be  put  and 
••nawered. 

Under  the  mlinff,  quite  a  number  of  wit- 
nesses testified  to  nuyett's  general  reputation 
for  intemperance,  exteuding  from  a  period 
lone  anterior  to  his  employment  by  the  ap- 
pellant, up  to  and  after  the  accident.  One 
witness,  £yler,  gave  evidence  as  to  Reese's 
general  reputation.  With  respect  to  Huyett, 
^e  evidence,  if  credited  by  the  jury,  showed 
•^  general  reputation,  cover!  og  many  years, 
uninterruptedly,  and  of  such  a  notorious 
•character  that  a  Jury  might  well  have  in- 
ferred it  was  known  to  the  master  when 
Huyett  was  employed,  or  else  that  the  mas- 
ter failed  to  know  it  onl^  because  of  neglect- 
ing to  make  proper  inquiry.     There  was  con- 


sequently evidence  legally  sufficient  to  go 
to  the  Jury  upon  the  subject  of  the  company's 
negligence ;  and  therefore  there  was  no  error 
in  rejecting  the  appellant's  first  and  fifth 
prayers,  which  sought  to  take  the  case  from 
the  consideration  of  the  jury,  nor  in  reject- 
ing its  fourth  prayer,  which  sought  to  ex- 
clude this  evidence  from  the  case. 

There  was  error  in  rejecting  tlie  second 
prayer  of  the  appellant.  It  asked  tibe  court 
to  say  to  the  juiy  that,  if  the  injury  to  the 
plaintiff  was  caused  by  the  intoxication  or 
negligence  of  the  brakemen,  or  either  of 
them ;  that  the  brakemen  were  employed  by 
Shull,  the  train  dispatcher,  and  were  sent 
out  by  him  on  the  train  in  question :  and, 
further,  that  Shull  was  guilty  of  negligence 
in  sending  out  these  bnikemen,  or  either  of 
them,  on  the  train, — "yet  the  jury  are  fur- 
ther Instructed  that  8hull  aud  the  plaintiff 
were  coemplo^es  of  the  defendant  in  the  send- 
ing out  of  said  brakemen,  and  the  defendant 
is  not  responsible  to  the  plaintiff  for  the  neg- 
lect or  want  of  care  of  the  said  Shull,  un- 
less they  shall  further  find  that  there  was 


4K»ffold.  Brtokner  v.  New  York  Oent.  B.  Oo.  8 
lAn&SlK. 

And  in  OUnuui  v.  Bastem  B.  Ciorp.,  10  Allen,  288, 
€7  Am.  Dec.  686,  It  was  held  that,  if  a  raUroad  com- 
pany knowingly  or  Id  Iflrnoranoe  caused  by  its  own 
ne^ligODoe  employed  an  habltaal  drunkard  as 
•ewitctmian  and  thereby  occasioned  an  accident,  it 
Is  liable  to  a  car  repairer. 

In  Bizer  v.  Byracuse,  B.  ft  N.  Y.  B.  Go.  7  Lans.  07, 
it  was  said  that  a  railroad  company  owes  to  a  car 
repairer  the  highest  care  to  select  a  temperate  en- 
«rliieer,  and  would  be  liable  for  (Knowingly  employ- 
tott  others  causing  the  injury,  but  tbat  was  not  the 
question  involved. 

But  in  Chapman  v.  Brie  B.  Co.,  66N.Y.  079,  where 
mn  engineer  was  killed  in  a  oollision  through  the 
oegligenoe  of  a  telegraph  operator  and  train  dis- 
patcher, competent  when  employed,  but  given  to 
Intoxication  thexeaf  ter,  it  was  held  that  good  cha^ 
-aeter  and  proper  quoUflcations  onoe  poasesMd 
-would  be  preanmed  to  continue. 

4b  tteadlng  inoompetevtey. 

A  complaint  is  sulBcient  obarging  death  of  the 
twggagemaater  through  the  act  of  the  conductor 
■alleging  that  he  was  not  a  careful,  sklllCui,  and  at- 
tentive conductor  for  a  passenger  train,  which  was 
known  to  defendant,  and  tliat  the  deaili  of  plain- 
itUTs  Intestate  was  caused  by  such  conductor^ 
oegligenoe.  Kerlln  v.  Chicago,  P.  ft  Bit  L.  B.  Co. 
eo  Fed.  Rep.  18S. 

A  petition  by  a  laborer  for  a  rope  company  alleg- 
ing employment  of  a  fellow  servant  was  done  in 
■a  careless  and  negligent  manner  and  that  in  conse- 
quence thereof  an  incompetent  servant  was  taken 
Into  the  company *8  service  who  caused  the  injury 
by  his  incompetency,  is  a  sufficient  allegation  of 
^he  negligence  of  employment.  Galveaton  Bope 
^  Twine  Co.  v.  Burkett,  9  Tex.  Civ.  App.  808. 

Complaint  by  a  yard  switchman  charging  incom- 
petency of  the  fireman  through  failure  to  under- 
«tand  signals,  and  alleging  his  inexperience  is  suf- 
ficient as  to  the  allegation  of  his  incompetency. 
^telveston,  H.  ft  &  A.  B.  Co.  v.  Bckels  (Tex.)  May 
10,1894. 

But  failure  by  a  brakeman  Injured  by  a  def ectiye 
-bridge  to  allege  emplosrment  of  incompetent  ser- 
vants or  failure  to  exercise  ordinary  care  in  their 
rejection  is  insufficient.  McDermott  v.  Pacific  B. 
&C0.8OH0.II& 

A  petition  by  a  brakeman  charging  negligence 
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and  unskilifulnetn  of  the  conductor  causing  the^n- 
Jury,  ifl  insufficient  unless  it  alleges  that  the  com- 
pany was  negligent  in  employing  or  retaining. 
Dow  V.  Kansas  Pac  B.  Co.  8  Kan.  642L 

And  a  complaint  by  an  employ^  not  alleging 
want  of  ordinary  care  and  prudence  in  the  employ- 
ment of  'coemploy6  causing  the  injury,  or  reten- 
tion after  notice  of  inefficiency,  and  that  the  in- 
Jury  was  caused  by  such  Incompetency,  is  insuffi- 
cient. (Brakeman  injured  by  engineer)  Indiana, 
B.  ft  W.  B.  Co.  V.  Dailer.  HO  Ind.  75;  Uaborer 
injured  by  act  of  roadmaster)  Lawler  v.  Andros- 
coggin B.  Co.  6B  Me.  407, 16  Am.  Bep.  488;  (laborer 
injured  by  employ^)  El  well  v.  Hacker  (Me.)  May  17, 
1804;  (mining  laborer  Injured  by  engineer)  Collier 
V.  Bteinhart,  61  CaL  119;  (laborer  in  factory  injured 
by  straw  feeder)  Boyce  v.  Fitzpatrlok,  80  Ind.  687: 
(switchman  injured  by  act  of  section  boss)  Slattery 
V.  Toledo  ft  W.  B.  Co.  28  Ind.  81;  (teamster  in- 
jured by  blast)  Bogard  v.  Louisville,  B.  ft  St.  L.  B. 
Co.  100  Ind.  481;  (track  repairer  injured  by  act  of 
engineer)  Lake  Bhore  ft  M.  &  B.  Co.  v.  Btupak,  108 
Ind.L 

A  petition  alleging  that  the  receiver  and  engineer 
in  charge  had  put  an  unskillful  engineer  on  a  loco- 
motive doeslnot  state  a  cause  of  action  if  it  falls  to 
allege  that  the  receiver  negligently  and  knowingly 
employed  an  unskillful  and  incompetent  engineer, 
as  he  might  have  bad  good  reason  for  believing  he 
was  competent.  Jordan  v.  Wella,  8  Woods,  C  C.  687, 

And  a  complaint  failing  to  allege  that  the  act  of 
the  fireman  caused  the  injury  and  that  he  was  in- 
competent, was  insufficient,  where  a  brakeman  was 
injured.  Kersey  v«  Kansas  City,  Bt.  J.  ft  C  B.  EL 
Co.79Mo.'.8eS.. 

And  an  allegation  by  an  employ^  that  it  was  the 
railroad*s  duty  to  employ  careful  and  skillful  ser- 
vants but  that  it  failed  to  select  those  that  were 
competent,  is  insufficient,  as  it  should  have  charged 
want  of  care  and  diligence  in  the  selection.  Moss 
V.  Padfic  Railroad,  48  Mo.  167, 8  Am.  Bep.  120. 

And  a  complaint  not  alleging  that  the  officer 
causing  injury  was  incompetent,  is  Insufficient. 
Albro  V.  Agawam  Canal  Co.  6  Cush.  78. 

But  a  plea  tbat  the  company  had  exercised  ordi- 
nary care  and  diligence  to  secure  a  skillful  en- 
gineer who  was  reputed  to  be  careful  and  skillful 
and  supposed  to  be  such  at  the  time  of  the  col- 
lision is  not  good,  as  supposed  means  no  more  than 
beUeved.  Alabama  ft  V.  B.  Co.  v.  Waller*  48  Ala. 
460. 
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negligence  on  the  part  of  the  defendant  in 
the  employment  of  Shall ;  and  there  ii  no 
legally  sufficient  evidence  in  the  cause  from 
which  the  jury  can  so  find."  Now,  whether 
Shu  11  was  a  deputy  master,  or  Tice-principal, 
or  only  a  fellow  servant  of  the  plaintin,  is 
a  question  of  law  to  be  determined  by  the 
court,  if  the  facts  bo  undisDuted  or  conceded. 
Taie$  t.  McOuOough  Iron' Oo.  69  Md.  882. 
Bhull  was  a  mere  dispatcher  of  trains,  with 
power  to  employ  and  discharge  flagmen  and 
orakemen,  and  having  general  charge  of  the 
trainmen  of  the  first  division  of  the  road, 
and  the  movement  of  trains  thereon.  He 
was  employed  by  the  division  superintend- 


ent, who  had  the  general  mam^ment  of  the 
division.  The  enginemen  and  firemen  sie 
also  under  the  instructions  of  the  division 
superintendent.  This  is  all  the  evidence 
(and  it  is  entirely  undisputed)  to  show  that 
Bhull  was  a  vice- principal,  and  not  a  fellow 
servant.  In  Wonder^i  Otm,  89  Md.  418,  S 
Am.  Rep.  148,  the  general  rnle  waa  laid 
down  that  all  who  serve  the  same  master^ 
work  under  the  same  control,  derive  author- 
ity and  compensation  from  the  same  source, 
and  are  engaged  in  the  same  general  busl- 
ness,  though  it  may  be  in  different  grades 
and  departments  of  it,  are  fellow  servants, 
each  taking  the  risk  of  the  other's  negligence. 


A  complaint  by  an  encrine  oleaner  Injured  by  the 
act  of  the  enfflneer  waa  suffioleDt  as  retrards  the 
allegation  of  incompetency  of  the  engineer  and 
negliirence  of  tlie  company  In  employing  and  re- 
taining him;  but  was  not  sufDdent  for  other  rea- 
sons.  Spencer  v.  Ohio  ft  M.  B.  Oo.  180  Ind.  ISL 

IL  Bvidenc€m 
a.  Omieratty. 

If  tliere  Is  no  evidence  of  personal  negligence  of 
the  master  In  failing  to  ascertain  fitness  in  hiring 
a  servant,  there  can  be  no  recovery  for  that  cause. 
Ormond  v.  Holland,  Bl.  Bl.  ft  EL  lOS;  Wiggins 
Ferry  Oo.  v.  Blakeman,  54  111.  SOL 

And  the  mere  fact  of  hiring  a  boy  twelve  years 
old  to  operate  an  elevator  is  not  of  itself  want  of 
ordinary  care.  Smillie  v.  St.  Bernard  Dollar  Store, 
47  Mo.  App.  408.; 

Bailing  a!car  coupler  to  the  place  of  oonductor  in 
a  yard  is  not  of  Itself  evidence  of  negligence  where 
Us  experience  in  Inferior  positions  was  such  as  to 
fit  him  for  the  higher.  (Oar  oou  pier  killed)  Haskln 
V.  New  York  Cent,  ft  H.  B.  B,  Ck).  66  Barb.  120. 

And  a  single  act  of  incompetency  together  with 
the  engineer  testifying  before  the  jury  is  not  suf- 
ficient to  justify  the  conclusion  on  his  appearance 
and  this  act  that  his  incompetency  was  known  to 
the  company  where  there  was  nothing  in  his  ap- 
pearance to  indicate  his  incompetency.  Peaslee  v. 
ntchburg  B.  Ck>.  160  Mass.  15S.  This  case  distin- 
guishes Keith  V.  New  Haven  ft  N.  Oo^  infra%  but 
also  seems  to  overrule  it. 

In  Keith  v.  New  Haven  ft  N.  Co.,  140  Mass.  178. 
the  jury  were  permitted  to  consider  the  appear- 
ance of  the  car  inspector  who  was  called  as  a  wit- 
ness, where  a  brakeman  was  injured,  to  aid  tbem 
in  determining  whether  be  was  of  suitable  qualifi- 
cation and  sufficiently  intelligent. 

In  Corson  v.  lialDC  Cent.  B.  Co.,  78  Me.  244,  It  was 
held  that  where  a  brakeman  was  injured  by  in- 
competency of  an  engineer  he  cannot  show  neg- 
ligence in  employment  by  looks  and  manners  of 
engineer  while  testifying  as  a  witness. 

In  Summersell  v.  Fish,  117  Mass.  812.  the  court 
sustained  an  objection  to  argument  as  to  negli- 
gence in  selecting  foreman  when  there  was  no 
evidence  In  the  case  on  that  question  except  the 
injury  in  raising  the  derrick.  The  negligence.in 
employing  was  not  pleaded* 

b.  Specific  aett. 

Knowledge  of  one  act  of  incompetency  or  reck- 
lessness Is  not  sufficient  to  impose  liability.  (Boad 
master  injured  by  act  of  engineer)  Holland  v. 
Southern  Pacific  Co.  100  Gal.  240;  (brakeman  Injured 
by  act  of  engineer  and  brakeman;  Ohio  ft  M.  B. 
Ca  V.  Dunn  (Ind*)  March  7, 1804;  (laborer  on  look 
injured  by  act  of  laborer)  Lee  v.  Detroit  Bridge  ft 
Iron  Works,  <B  Mo.  665;  (laborer  injured  in  shaft  by 
act  of  engineer)  Baltimore  v.  War,  77  Md.  608. 

In  Frazler  v.  Pennsylvania  B.  Co.,  88  Pa.  104, 80 
Am.  Dec.  467,  it  was  held  that  where  a  brakeman 
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was  injured  by  negligence  of  oonductor  the  fael 
that  the  conductor  had  caused  several  ooUlstoos  by 
carelessness  for  which  he  bad  twen  fined  tqr  the 
company,  IS  Inadmissible  to  establish  his  Incom- 
petency, as  epedBl  acts  do  not  establish  reputation. 

So  specific  acts  of  carelessness  or  unakillf  ulness  do 
not  establish  negUgence  on  the  part  of  the  master 
In  employing  or  retaining  such  servant.  (Laborer 
Injured  by  act  of  captain  of  tug)  Baltimore  Eleva- 
tor Co.  V.  Neal,  65  Md.  488;  (employ^  injured  by  act 
of  engineer)  HulTman  v.^Chicago,  B.  L  ft  P.  B.  Co. 
78  Mo.  60;  (fireman  killed  through  aot  of  switch* 
man)  Baulec  v.  New  York  ft  H.  B.  Co.  60  N.  Y.  866. 
17  Am.  Bep.  8C5.  See  also  Peaslee  v.  Tltcfabarg  SL 
Co.  ncpmx. 

So  incompetency  Is  not  shown  by  the  act  caos- 
fng  the  Injury.  (Employ^  at  factory  Injured  by 
act  of  operator)  Curran  v.  Merchants  Mfg.  Co.  ia> 
Mass.  874, 80  Am.  Bep.  457:  (laborer  injured  by  act 
of  foreman  in  stone  quarry)  Salem  Stone  ft  Lime- 
Oo^  V.  Chastaln  (Lid.)  March  16,  1804;  (laborer  oa 
railroad  Injured  by  act  of  co-laborer)  Undrall  t. 
Woods,  44  Fed.  Bep.  865:  (brakeman  Injured  by 
aot  of  engineer)  Texas  ft  N.  O.  B.  OOb  v.  Beny,  ST 
Tex.  288. 

But  in  PottB  V.  Port  Carlisle  Dock  ft  B.  Co^  t  J^. 
T.  N.  B.  S88, 8  Week.  Bep.  624.  where  a  brakemc» 
was  Injured  by  faulty  oonstruction  of  turn-table. 
It  was  held  that  If  the  work  could  be  shown  to  be- 
grossly  bad  It  might  not  be  necessary  to  call  evf- 
deuce  of  negligence  In  faulty  construction,  but 
where  It  has  stood  the  test  for  four  years  there  Is- 
no  case. 

Bvidence  of  specific  acts  Is  admissible  tosbow  no-- 
tice  to  the  company.  OBrakeman  Injured  by  act 
of  conductor)  Pittsburgh,  Ft.  W.  ft  GL  B.  Ca.  v. 
Buby,  88  Ind.  294, 10  Am.  Bep.  UL 

And  In  Couch  v.  Watson  Coal  Co.,  46  Iowa,  IT,  the- 
same  was  sald«  but  was  not  admisrible  In  that  case- 
because  such  acts  were  not  shown  to  be  prior  to- 
the  acdd^it.  (Miner  Injured  by  act  of  engliieer> 
(Bridge  carpenter  injured  by  aot  of  another  car- 
penter) Craig  V.  Chicago  ft  A.  B.  Co.  54  Mo.  App. 
fiffl. 

And  evidence  of  subsequent  acts  of  engineer  not 
showing  the  Incompetency  complained  of  is  not 
solBcient.  Bansler  v.  Minneapolis  ft  St.  L.  B.  Co. 
88Minn.88L 

e.  ScUee  to  oompatHH, 

Bvidence  of  reports  to  conductor  of  carelesNiesi 
on  the  part  of  the  engineer  and  that  the  engine  had 
frequently  come  into  the  shop  in  bad  oondition, 
was  sufficient  to  make  question  for  the  jury  where 
a  brakeman  was  injured  through  aot  of  engiueer. 
Houston  ft  T.  OL  B.  COb  V.  Patton  (Lexj  Juneao. 
1888. 

And  after  notioe  of  Incompetency  of  condndor 
the  railroad  continues  him  at  their  own  xttk^ 
where  an  engineer  was  Injured.  Bo«  v.  Cblesgo». 
M.  ft  8t.P.  B.  Co.  2  McCrary,  286. 

And  knowledge  of  infirmity  «f-  hnUMnan,  hahtk 
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In  that  case,  a  brakeman,  who  was  Injured 
while  using  a  defectiTe  brake,  was  held  to 
be  a  fellow  servant  with  the  mechanics  in 
the  shops,  the  inspector  of  machinery  and 
•rolling  stock,  and  the  superintendent  of  the 
oiovement  of  trains.  And  so  in  State  t. 
MaUUr,  57  Hd.  387,  it  was  held  that  a  super- 
intendent or  manager  is  a  fellow  servant, 
within  the  rule  which  exonerates  the  roaster. 
In  Baltimore  EUvat&r  Co.  y.  Neal,  65  Md. 
488,  the  captain  of  a  steam  tug  owned  by 
the  company  was  held  to  be  a  fellow  servant 
of  a  laborer  who  was  injured  in  the  com- 
pany's service.  This  court  said  in  that  case : 
**Nor  is  the  liability  of  the  roaster  enlarged 
or  made  different  by  the  fact  that  the  servant 


who  has  suffered  the  injury  occupied  a  irrade 
in  the  coromon  service  inferior  to  that  of  the 
servant  whose  misconduct  caused  the  Injury 
complained  of. "  And  in  Totes  v.  MeOvllougk 
Iron  Co,^  69  Md.  870,  the  authorities  were 
all  reviewed,  and  it  was  held  that  the  chief 
manager  of  the  carbon  works,  who  hired  and 
discharged  the  hands,  kept  their  time,  etc., 
was  only  a  fellow  servant  of  a  laborer  who 
was  inlured  while  operating  the  machinery. 
Baltiinore  v.  War,  77  Md.  598.  In  the  face 
of  these  decisions,  it  is  impossible  to  treat 
Sbull  as  anything  more  than  a  fellow  serv- 
ant The  management  of  the  division  upon 
which  he  was  train  dispatcher  was  not  com- 
mitted to  him.    He  was  a  subordinate,  ap- 


of  ffolnff  to  sleep  and  faflloir  to  throw  switch,  is 
blDdlDff  on  the  company.  (Conductor  injured) 
Gulf,  a  &  &  F.  R.  Ck>.  V.  Fierce  (Tez.)  Jane  14, 1804. 

Notice  to  flreoerai  Buperlntendent  of  locompe- 
tency  of  engineer  la  notice  to  tbe  oompany. 
-(Road-master  Injured)  Mlwoari  Pac.  B.  Co.  y. 
Patton  (Tez.  Civ.  App.)  26  8.  W.  Bep.  330  (Tez. 
Sup.)  2B  8.  W.  Bep.  078. 

And  a  protest  against  the  appolDtment  of  an  en- 
irineer  and  discliartre  by  tbe  supGrintendent  for 
oausinir  a  wreck*  justifles  flndlng  that  he  was  unfit. 
Mezloan  Nat.  B.  Co.  y.  Muawtte,  24  L.  B.  A.  (M2. 86 
TTez-TOS. 

And  the  knowledfre  by  a  road-master  of  the  In- 
competency, of  a  foreman  Is  notice  to  the  com- 
panj.  (Track  repairer  iDJored)  McDermott  v. 
Hannibal  A  St.  J.  B.  Co.  78  Mo.  616, 80  Am.  Bep. 
326;  McDermott  v.  Hannibai  ft  St  J.  B.  Co.  87  Mo- 
»5. 

But  in  Beiser  v.  Pennsylvania  Co.,  168  Pa.  88,  it 
was  held  tliat  notice  to  the  chief  train  dispatcher 
and  telegraph  operator  that  tbe  station  agent  act- 
ing as  telegraph  operator  was  inoompetent,  where- 
by the  fireman  was  killed,  is  not  notice  to  the  com- 
panj,  as  the  train  dispatcher  did  not  employ  or 
discbarge  such  servants. 

The  promise  of  a  jard-master  that  a  fireman 
should  not  ran  the  engine  is  binding  on  the  com- 
pany. (Switchman  injured)  Lyttle  v.  Clilcago  ft 
W.  M.  B.  Co.  8t  Mich.  280. 

And  the  master  promising  a  blacksmith  to  dis- 
charge his  helper  is  sufllcient  notice.  Lyberg  v. 
Northern  Pac  B.  Co.  80  Minn.  16. 

8o  a  promise  by  the  general  superintendent  to 
discharge  for  inefficiency  the  engineer  is  notice 
where  a  car  coupler  was  injured.  Sutton  v.  New 
York,  L.  R  ft  W.  R.  Co.  60  N.  Y.  8.  B.  614. 

Where  a  company  ought  to  have  known  of  tiie 
habits  of  a  switchman  by  the  ezercise  of  reason- 
able diligence,  tbe  question  of  liability  is  one  for 
tbe  Jury  where  a  brakeman  was  killed.  Cameron 
V.  New  York  Cent,  ft  H.  B.  R.  Co.  77  Hun,  610. 

And  evidence  showing  thatithe  company  ought 
to  have  known  of  the  incompetency  of  the  fore- 
man is  sufllcient,  where  a  tracic  repairer  was  in- 
jured.   Chicago,  B.  I.  ft  P.  B.  Co.  v.  Doyle«  16  Kan. 

A  brioklayerin  a  sewer  injnred  by  a  barrow  full 
of  brick  may  show  general  reputation  of  infirmity 
in  sight  and  hearing  and  strength  of  man  in  charge 
of  barrow.    Monahan  v.  Worcester,  160  Mass.  480. 

But  the  fact  that  some  workmen  had  remarked 
that  the  engineer  had  a  careless  reputation  where 
there  is  no  notice  to  the  company  of  habitual  care- 
lessness, does  not  show  want  of  care  in  his  em- 
ployment.   Davis  V.  Detroit  R.  (To.  20  Mich.  106. 

A  reputation  of  Incompetency  as  yard-master  is 
not  sufllcient  when  based  only  on  the  fact  that  he 
had  had  no  ezperieoee  as  switchman.  (A  laborer 
was  injnred)  Lee  t.  Michigan  Cent.  B.  Co.  87 
Mioh.6r4. 


See  also  subhead,  HoMts  of  hitaxiceMiim* 
Where  an  injury  was  caused  to  an  employ^  by 
the  incompetency,  recklessness,  and  unskilirulness 
of  a  captain  of  a  tug,  and  the  master  by  the  ezer- 
cise of  reasonable  care  could  have  easily  learned 
that  the  reputation  of  such  captain  for  want  of 
skill  and  recklessness  was  bad,  it  Is  wholly  imma- 
terial whether  he  knew  it  or  not.  Western  Stone 
Co.  V.  Whaien,  161 DL  4721 


d*  JSuntoti  of  procf 

The  burden  of  proof  is  on  the  party  injured  to 
establish  the  fact  that  the  master  did  not  use  due 
care  in  the  selection  of  the  employe  causing  Injury. 
(Conductor  injured  by  act  of  engineer)  Boblin  v. 
Kansas  City,St.  J.  ft  a  B.  B.  Co.  110  Mo.  476;  (Switch- 
man  injured  by  sot  of  engineer)  Stafford  v.  Chi- 
cago, B.  ftQ.  R.  Co.  114  111.  244;  (em ploy6  injured  by 
man  in  charge  of  machinery)  Southern  Cotton-OU 
Co.  V.  De  y  ond  (Tez.)  Fet>.  1, 1804. 

The  same  was  said  hi  Chicago  ft  &  L  B.  (3o.  v. 
(roary,  HO  Dl.  388,  but  was  not  the  question  in* 
volved.    (Flagman  Injured  byiact  of  foreman.) 

But  if  unfitness  of  engineer  is  shown  to  have  ex- 
isted at  the  time  of  employment  the  burden  is  then 
on  the  master  to  disprove  negligence  in  employing 
him,  where  brakeman  was  injured.  Crandall  v. 
Mcll  rath,  24  Minn.  127. 

And  incompetency  of  brakeman  cannot  be  in- 
ferred from  the  fact  that  he  was  colored.  Missouri 
Pac.  B.  Co.  V.  Christman,  66  Tez.  860. 

Under  6  U.  S.  Sut.,  p.  806,  I  14,  the  burden  of 
proof  Is  on  the  master,  in  case  of  tbe  boiler  burst- 
ing, to  show  that  he  was  not  negligent.  (An  em- 
ploy6  was  injured  and  engineer  had  no  license  and 
was  unskillful)  McMahon  v.  Davidson,  12  Minn. 
867. 

While  an  employ 6  may  be  oompetent  and  yet 
negligent  and  cause  injury  to  a  fellow  servant  for 
which  the  master  is  not  liable  since  negligence  is 
not  alwayn  the  same  as  incompetency,  yet  if  the 
employ^  is  in  fact  incompetent,  lacks  capacity  or 
skill  for  the  work  assigned,  his  negligence  causing 
an  Injury  may  sometimes  be  held  to  be  the  result 
of  his  incompetency  or  synonymous  with  it,  so  as  to 
connect  the  Injury  with  the  master^S  negligence  in 
employing  such  a  fellow  servant.  And  where  In- 
competency was  charged,  the  court  in  some  cases 
has  in  fact  spoken  of  the  negligence  of  an  incom- 
petent servant  causing  an  injury,  as  if  it  were  in 
the  particular  ease  before  them  identical  with  in- 
competency. 

In  the  preparation  of  this  note  oases  in  regard  to 
contributory  negligence  of  the  employ^;  cases 
where  the  number  of  employes  was  inadequate; 
and  oases  where  the  master  was.  attempted  to  be 
held  for  negligence  of  co-employ6  without  regard 
to  his  incompetency,— are  not  included.        L  X. 
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SoiDted  by  the  superintendeDt ;  and  though 
e  had  charge  of  the  trainmen  and  of  the 
movement  oi  trains  on  his  division,  and  could 
emplov  and  discharge  flagmen  and  brakemen, 
it  16  for  from  being  shown  that  the  master 
had  relinquished  all  supervision  of  the  work 
on  that  division,  and  intrusted  its  direction, 
at  well  as  the  procuring  of  materials  and 
madiinery  and  other  instrumentalities  nec- 
essary for  the  service,  to  his  judgment  and 
discretion.  The  engineman  and  fireman  were 
not  employed  by  him,  but  by  the  division 
superintendent ;  and,  if  the  grade  of  his  posi- 
tion was  superior  to  that  of  the  engineman, 
that  fact  did  not  make  him  a  vice- principal 
as  respects  the  latter.  They  were  noth  en- 
gaged in  the  same  common  work,  employed 
by  the  same  agent  of  the  common  master, 
and  were  permrming  duties  pertaining  to 
the  same  genenJ  business;  and,  unless  the 
whole  current  of  the  Maryland  decisions  is 
to  be  reversed,  they  were  lellow  servants  of 
the  railroad  companv,  upon  the  evidence  now 
before  us.  If  this  be  so,  then,  even  if  Shull 
had  been  negligent  in  sending  out  these 
brakemen,  ana  ii  that  negligence  caused  the 
injury  sued  for,  still  the  plaintiff  could  not 
recover,  unless  the  company  had  not  used 
due  care  in  the  selection  of  Shull,  and  of 
this  there  was  not  a  particle  of  evidence  of- 
fered. 

The  appellant's  sixth  prayer  was  properly 
rejected.  There  was  no  necessity  to  prove 
that  the  company  had  been  incorporated. 
That  fact  was  averred  in  the  declaration,  and 
was  not  denied  by  the  pleas,  and  under  sec- 
tion 108,  article  76,  oi  the  Code,  must  be 
taken  to  be  admitted. 

This  brings  us  to  the  prayers  presented  by 
the  appellee.  Under  a  local  law  of  Wash- 
ington county  (sections  69,  70,  article  22, 
C<^e  Pub.  Local  Laws),  we  are  required  to 
consider  the  rejected  prayers  of  the  plaintiff, 
if  he  has  excepted;  and  this  he  has  done. 
By  the  defendant's  exception,  the  plaintiff's 
granted  pravers  and  the  defendant's  rejected 
prayers  are  brouffht  before  us.  By  the  plain- 
tiff's exception,  his  rejected  prayers,  as  well 
as  the  defendant's  granted  ones,  are  presented 
for  review.  The  court  granted  the  plaintiff's 
first,  seventh,  and  eighth  prayers.  We  do 
not  understand  that  the  seventh  and  eighth 
are  seriously  questioned.  Without  discuss- 
ing them,  we  need  only  say  they  are  not  open 
to  substantial  oblection. 

The  appellee's  first  prayer,  however,  ought 
not  to  have  been  granted.  It  was  objected 
in  the  argument  that  there  was  no  evidence 
to  support  some  of  the  hypotheses  it  con- 
tained, but  as  no  special  exception  based 
upon  that  objection,  and  signed  and  sealed  by 
the  judge,  appears  in  the  record,  we  are  not 
at  liberty  to  consider  it.  Albert  v.  Stats,  66 
Md.  884,  59  Am.  Bep.  159.  The  prayer,  after 
setting  forth  the  facts,  proceeds :  ^'^Then,  if 
the  said  injury  to  the  plaintiff  was  caused 
by  the  want  of  ordinary  skill  and  experience 
or  other  unfitness  on  the  part  of  the  other 
hands,  or  any  of  them,  in  charge  of  said  train, 
to  manage  and  conduct  the  same,  by  reason 
of  the  intemperate  state  or  condition  of  ei- 
ther of  them,"  the  plaintiff  using  due  dili- 
gence, ''the  plaintiff  is  entitled  to  recover, 
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provided  the  Jury  further  find  from  tbe  evi- 
dence that  the  defendant  did  not  use  reason- 
able care  in  the  selection  and  employment 
of  the  brakemen  or  other  hands  or  employlt 
engaged  with  the  plaintiff  in  conducting 
said  cars  ;*  that  is  to  say,  if  the  injury  re- 
sulted from  negligence  caused  by  the  intem- 
perance of  any  of  the  train  hands,  the  de- 
lendant  would  be  liable,  if  it  had  failed  to 
use  due  care  in  the  selection  of  either  of  tbe 
employ^  on  that  train,  even  though  that 
particular  employ^,  thus  carelessly  selected, 
had  been  guilty  of  no  negligence,  and  had 
in  no  way  occasioned  the  accident.    Conee- 
qnently,  if  the  jury  thought  the  injury  was 
caused  by  the  drunkenness  of  the  toakemen, 
and  that  the  company  had  not  used  due  care 
in  the  selection  of  the  fireman,  the  company 
would  be  liable,  notwithstanding  the  fact 
that  the  fireman  had  been  guilty  of  no  neg- 
ligence,  and  had  in  no  way  produced  or 
helped  to  produce  the  injury.     Thus,  the 
negligence  of  one  servant,  and  the  independ- 
ent negligence  of  tbe  master  in  employing 
some  other  servant,  who  had  no  connection 
with  the  accident,   established,  under  this 
instruction,  the  plaintiff's  right  to  recover. 
This  is  not  the  law.    On  the  contrary,  it  is 
the  negligence  of  a  fellow  servant,  and  the 
additional  negligence  of  the  master  in  em- 
ploying that  servant,  whose  negligence  act- 
ually caused  the  injury,  which  must  concur 
before  a  plaintiff  can  recover  in  a  case  of 
this  character.    The  instruction  therefors  an- 
nouno»i  an  obviously  erroneous  proposition, 
and  was  calculated  to  mislead  the  jury,  be- 
cause there  was  evidence  before  them  from 
which  they  might  have  inferred  that  due 
care  had  not  been  used  in  the  selection  of 
the  fireman,  though  thers  was  no  evidence 
from  which  they  could  have  found  that  tbe 
fireman  was  responsible  for  the  accident. 
The  instruction  should  have  clearly  restricted 
the  negligence  of  the  defendant  in  selectinic 
the  plaintiff's  fellow  servants  to  the  selection 
of  such  of  them  as  by  their  incompetency, 
growing  out  of  their  intemperance,  actually 
caused  the  injury. 

The  appellee's  second,  third,  fourth,  sod 
fifth  prayers  were  properly  rejected.  TberB 
was  no  legally  sufficient  'evidence  adduced 
to  support  them,  or  the  several  hypotheses 
assumed  in  them ;  and,  if  they  had  been  free 
from  other  objections,  this  one  was  sufficient 
to  justify  the  court  in  refusing  to  g^rant  them. 

'There  remains  the  appellant's  third  praj  er, 
which  the  court  granted,  but  we  think  er- 
roneously granted.  It  told  the  jury,  in  sub- 
stance, that  unless  the  brakeman  miyett  wss 
drunk  at  the  time  of  the  accident,  and  his 
negligence,  by  reason  of  such  drnnkenness, 
produced  or  contributed  to  the  accident,  the 
evidence  of  general  reputation  as  to  his  in- 
temperance wss  not  relevant,  and  could  not 
be  considered  by  the  jury,  *^unUm  tuck  repu- 
tation vxu  brought  home  to  the  knowUdge  of  the 
dtfendant  before  the  accident;^  and  there  is  no 
such  evidence  of  such  knowledge.     Had  the 

grayer  omitted  the  words  italicized,  it  would 
ave  been  correct,  but  those  words  superadded 
a  condition  whiidi  is  manifestly  inaccurate. 
Now,  it  is  obvious  thac  if  Huyett  was  not 
drunk  and  was  not  negligent  when  the  so- 
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cident  happened,  and  therefore  did  not  cause 
or  contribute  to  it,  the  evidence  of  his  gen- 
eral reputation  for  Intemperance  was  wholly 
irreleyani,  CTen  though  that  reputation  had 
been  brought  home  to  the  knowledge  of  the 
appellant  before  the  accident,  because,  if  he 
dia  not  occasion  the  injury  by  his  negli- 
gence, the  fact  that  the  master  had  knowl- 
edge of  his  bad  reputation  would  in  no  way 
have  made  the  master  liable  for  an  injury 
not  caused  by  Huyett  at  all.  In  other  words, 
the  master's  knowledge  of  Huyett' s  bad  rep- 
utation had  nothing  wbatCTer  to  do  with  the 
case  if  Huyett  did  not  cause  or  contribute  to 
the  accident ;  and  if  Huyett  did,  by  his  in- 


temperance, cause  the  accident,  then  It  was 
immaterial  whether  the  master  had  knowl- 
edge of  his  bad  reputation  or  not,  because, 
as  already  stated,  the  master  was  negligent 
in  not  knowing  it.  8o«  in  either  yiew  of 
the  question,  tSe  prayer  was  wrong,  because 
of  the  addition  of  the  words  indicated. 

For  the  error  in  granting  the  appellee'* 
first  instruction  and  the  appellant^s  third, 
and  for  the  error  in  rejecting  the  appellant's 
second  prayer,  the  Judgment  must  be  re- 
versed, and  a  new  trial  he  ordered. 

Judgment  revertted^  with  costs  above  and 
below,  and  new  trial  awarded. 


MICHIGAN  8UPREMS  COURT. 


James  C.  D£YO 
e. 

George  H.  HAMMOND,  Plff.  in  Err. 

C Mloh. ^.) 

Ftoilore  of  the  pnreluuier  of  a  mare  to 
liJiTea  test  of  her  speed  as  compared  with 
that  of  another  one  owned  bj  hlm«  made  by  the 
person  and  within  the  thne  agreed  opon,  because 
the  mares  were  not  In  proper  condition  for  the 
test,  or  to  have  the  test  made  afterwards,  will 
Dot  relieve  him  from  UabUlty  to  pay  an  extra 
hundred  dollars  In  case  she  is  as  fast  as  the  other 
oneon  other  proof  of  snoh  speed. 

CBeptember  SMMil 

ERROR  to  the  Circnit  Court  for  Wayne 
County  to  review  a  Judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover 
the  contract  price  of  a  mare  sold  by  plaintiff 
to  defendant,     dfflrmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Fred  H.  Warren*  for  plaintiff  in  er- 
ror: 

In  the  case  of  a  condition  precedent,  that  is, 
an  act  to  be  performed  by  the  plaiotlff  before 
the  defendant's  liability  is  to  accrue  under  his 
contract^  the  plaintiff  most  aver  in  his  declara- 
tioo  and  prove,  either  his  performance  of  such 
ooDdition  precedent,  or  an  offer  to  perform  it, 
which  the  defendant  rejected;  or,  his  readiness 
to  falflll  the  condition,  until  the  defendant 
discharged  him,  the  plaintiff,  from  so  doing,  or 
prevented  the  execution  of  the  matter  to  be 
performed  by  him. 

Cbitty,  Cont  7th  Am.  ed.  787;  1  Chitty,  PL 
11th  ed.  821;  Brogdm  v.  Marriott,  2  Biog.  N. 
C.  478;  ThumeU  v.  BaUrimie,  2  Mees.  &  W. 
786;  Benjamin,  Sales.  2d  Am.  ed.  §  575: /SAmt 
▼.  WrigM^  60  Mlch«  159;  Thampatm  v.  RusMv, 
60  Ak.  829;  Bardeyy.  Walker,  8  L.  R.  A.  207, 
79  Mich.  807;  Ovthat  y .  Oate,  96  Mich.  527; 
Johnson  t.  Lvon,  76  Mich.  477;  Maryon  v.  Car- 
Uf,  4  Car.  ftp.  295;  Thcmae v.  Corey,  74 Mich. 


216;  AIM  V.  Muneon,  18  Mich.  806, 100  Am. 
Dec.  165. 

Courts  cannot  make  contracts  for  parties^ 
and  in  interpreting  them  cannot  be  influenced 
by  the  hardships  of  a  particular  case. 

Michigan  Pipe  Co,  v.  Michigan  Fire  d  Mar- 
ine Ine.  O?.  20  L.  R  A.  277,  92  Mich.  482; 
Lorecher  v.  Supreme  Lodge  Knighie  ofBanar,  2 
L.  R  A.  206,  72  Mich.  816. 

Mr,  JohaD.  Conelx*  for  defendant  In  er- 
ror: 

Even  in  cases  where  a  sale  itself  is  conditional 
that  the  goods  shall  be  satisfactory  to  the  pur- 
chaser upon  a  trial  to  be  made  by  him,  the 
purchaser  cannot  teke  advantage  of  his  own 
omission  to  mal^e  the  trial  to  defeat  payment 
of  the  purchase  price. 

Thompeon- Houston  EUeirie  Co,  v.  Brush' 
Swan  mectrie  Light  d  Power  Co.  81  Fed.  Rep. 
685;  Waters  Beater  Co.  y.  MansfiOd,  48  YU 
878;  PUftter  v.  Lee,  94  Mich.  140. 

Lonff,  J,,  delivered  the  opinion  of  the  court; 

On  January  25, 1888,  the  plaintiff,  who  re- 
sides at  Jackson,  this  state,  sold  his  mare,  Uie 
*'Sbelby  Maid,"  to  defendant  The  contract 
was  made  in  Jackson,  and  the  bargain,  'a» 
claimed  by  the  plaintiff,  is  that,  after  Ham- 
mond had  driven  the  mare,  he  offered  to  give 
plaintiff  his  check  for  $800,  and  a  further  sum 
of  $100  if  she  could  go  as  fast  as  his  (defend- 
ants) mare;  that  Mr.  Moran  was  to  drive  them, 
and  make  the  test,  when  he  had  been  notifieai 
by  defendant  that  he  was  ready,  which  test 
was  to  be  made  within  90  days.  The  plaintiff 
further  testified  that  Mr.  Moran  was  to  decide 
if  plaintiff's  mare  could  go  as  fast  to  pole  aa 
defendant's,  and,  if  she  could,  then  defendant 
was  to  pay  plaintiff  the  extra  $100.  The  de> 
fendant  testified  that  after  going  to  Jsckson, 
and  driving  the  mare,  he  commenced  figuring 
with  Mr.  Deyo  about  buying  her.  Concerning 
the  terms  of  the  bargain,  he  gave  the  following 
testimony:  "I  offered  Mr.  Deyo  $900  for  the 
mare  if  she  could  go  as  fast  as  my  bay  mare. 


Non.— The  above  deolslon  that  the  stipulated 
test  of  speed  by  a  certain  person  was  not  a  condi- 
tion precedent  to  the  right  of  payment  Is  some- 
what analoffous  to  those  cases  which  hold  a  stipu* 
hitlon  for  an  ai6hlteot*s  or  engineer's  certlflcate  Is 
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not  absolutely  binding.  If  the  other  party  to  the 
contract  prevents  obtaining  it,  or  If  It  is  withheld 
by  frand  or  collusion.  For  this  class  of  C8ses,^Me 
notes  to  Boettler  v.  Tendiok  (Tex.)  6  L.  B.  A.  fSKk 
Ohuioh  V.  ShankUn  (Cal.)  17  L.  R.  A.  907.] 
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fie  says:  '8he  caD  go  as  fast.  I  will  s:aaTaDte6 
her  to  go  as  fast  as  your  mare.'  I  said:  'Guar* 
■anties  don't  do.  She  has  got  to  do  it  herself/ 
I  says:  'I  will  give  you  f800,  and  take  her 
<iown  there^  and  if  she  will  go  as  fast  as  the 
bay  mare  I  will  give  you  $900  for  her, — an 
-extra  $100.  .  .  •'  He  says,  *A11  right/  and 
we  made  the  trade  then  and  there.  The  mare, 
if  she  filled  the  bill,  was  to  be  $900.  There  is 
no  question  about  that;  but  otherwise  she  was 
to  be  $800.  ...  I  was  to  pay  an  additional 
$100  if  the  gray  mare  could  trot  as  fast  as  the 
bay  mare  to  pole.  The  test  was  to  be  made 
within  ninety  aays,  by  Mr.  Moran.  Mr.  Moran 
was  mutually  agreed  upon  to  make  the  test. 
It  would  make  no  difference  to  me  who  drove 
if  this  mare  could  trot  as  fast  as  mine."  The 
suit  was  brought  to  recover  this  $100  and  in- 
terest, and  upon  the  trial  the  jury  returned  a 
▼erdict  in  favor  of  the  plaintiff. 

It  appears  that  defendant  took  the  mare  to 
Detroit,  but  that  Mr.  Moran  was  never  notified 
by  either  of  the  parties  to  make  the  test,  and 
that  the  test  was  never  made;  the  defendant 
claiming  that  it  was  impossible  for  him  to 
make  the  test  within  90  days  for  the  reason 
tiiat  one  mare  was  sick  and  the  other  lame. 
The  plaintiff  testified  on  the  trial  that  the  de- 
fendant was  to  notify  Mr.  Moran  when  he  was 
ready  to  make  the  test,  and  within  the  90 
days;  while  the  defendant  testified  that,  though 
it  was  mutually  agreed  that  Mr.  Moran  should 
make  the  test,  nothing  was  said  about  his  (the 
defendant's)  notifying  Mr.  Moran.  Defend- 
ant's contention  here  is  that  he  Is  not  liable  to 
|Miy  the  additional  $100,  as  by  the  terms  of  the 
contract  the  plaintiff  agreed  that  the  mare  pur- 
chased should,  within  90  days,  in  a  trial  of 
■peed  to  be  msde  by  Mr.  Moran,  trot  as  fast  to 
pole  as  defendant's  bay  mare;  that  it  was  im- 
possible to  make  the  said  triid  within  the  time 
fixed  by  the  parties  by  their  contract  by  reason 
of  circumstances  over  which  he  had  no  control, 
and  for  which  he  was  not  responsible;  that  a 
trial  of  speed  bv  Mr.  Moran,  and  a  decision  by 
him  that  plaiQtiff*s  mare  was  as  fast  to  pole  as 
defendant's,  was  a  condition  precedent  to  his 
liability  to  pay  the  $100,  ana,  havlug  never 
been  fulfilled,  defendant  is  discharge  from 
liability.  We  think  the  contract  cannot  be 
construed  in  this  way.  Defendant,  after  the 
purchase,  took  the  mare  into  his  possession, 
and  thereafter  kept  it.  The  test  was  to  be  made 
in  Detroit.  While  the  parties  agreed  to  abide] 
by  Mr.  Moran'a  decision  as  to  the  speed  of  the  1 
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gray  mare,  yet  the  Moran  test  was  not  a  vitil 
pan  of  the  contract,  but  only  the  means  pro- 
vided by  the  parties  for  aaoeitaininff  the  speed 
of  the  ffray  mare.  The  only  ooQ<ntion  upon 
which  the  $100  depended  was  that  she  could 
trot  as  fast  as  defendant's,  for  he  eaid:  *lt 
would  make  no  difference  to  me  who  drove,  if 
this  mare  ooi:dd  trot  as  fast  as  mine.**  Ths 
plaintiff  introduced  testimony  to  show  that  his 
mare  was  8  or  10  seconds  faster  than  defend- 
ant's, and  this  testimony  was  undisputed.  De- 
fendant was  the  only  party  who  had  it  withia 
his  power  to  have  the  test  made,  and  yet  he 
seeks  to  set  up  in  this  case  as  a  defense  hii 
failure  to  have  it  made,  and  thus  ayoid  the 
payment  of  the  $100.  The  case  is  very  aimilsr 
in  principle  to  PoUer  w.  Lee,  94  Mich.  140. 
There  it  appeared  that  the  plaintiff  sold  a  num- 
ber of  cheeses  by  sample.  There  was  testi- 
mony showinff  a  warranty  as  to  the  quality  of 
the  cheeses.  The  defendant,  however,  said  to 
plaintiff's  agent:  '*You  are  a  stranger  to  me, 
and  I  have  only  seen  ten  boxes  of  these  cheese, 
and  I  don't  know  what  Is  in  the  car.  If, 
within  the  course  of  ten  days,  we  find  thii 
cheese  Myou  represent  it,  we  will  pay  for 
them.*'  Within  the  ten  days  some  of  defend- 
ant's customers  rejected  the  cheeses,  and  r&> 
fused  to  pay  for  them;  but  defendant  continaed 
to  make  sales  for  twenty-six  days,  and  then 
notified  the  plaintiff  that  the  cheeses  were  not 
as  represented,  and  refused  to  pay  for  them. 
It  was  said  by  this  court:  '*It  is  therefore  evi- 
dent, even  if  the  warranty  was  made  by  Pot- 
ter as  to  the  quality  of  the  cheeses  in  the  car, 
and  not  examined  by  defendant,  th«t  defend- 
ant did  not  rely  upon  it,  but  preferred  to  make 
an  examination  for  himself,  and  was  to  have 
ten  days  in  which  to  do  so.  If  he  did  not  make 
such  examination,  it  was  his  own  fault."  So 
in  the  present  case.  The  plaintiff  offered  to 
guarantee  the  speed  of  his  mare.  The  defend- 
ant rejected  the  offered  guaranty,  saying  that 
he  preferred  to  make  a  test  of  the  speed.  Tliat 
he  did  not  do  so  was  no  fault  of  the  plaintifTa* 
There  is  no  dispute  about  Mr.  Moran's  willin{^ 
ness  to  make  the  test.  He  testifies  the  oppor- 
tunity was  never  given  hinu  We  think,  under 
the  undisputed  testimony  in  the  case,  the  court 
would  have  been  justified  in  directing  a  verdict 
in  favor  of  the  plaintiff.  In  ylew  of  this,  the 
other  questions  raised  become  immateiiaL 

The  judgment  U  a  firmed. 

The  other  Justices  concor. 
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HARTLAND  COURT  OF  APPEATA 


Joseph   MULLEN,  Appi.^ 
Edward  F.  8ANB0RK  HaL 


I. 


.Md.. 


lA  plaintiff  In 


attachment  salt  who 
other  state  to  teetU^ 


therein  to  not  priTlleged  from  aerrloe  of  fam- 
mona  wblle  there  to  an  aotioa  for  malioioiMly 
brinfflnir  the  attachment  tuit» 

(June  ao,  188L) 

APPEAL  by  complaiDant  from  aa  order  of 
the  Baltimore  City  Court  quaahiog  a  writ 


SiOTm,—PnoUea9  €f  nonngjdtntwitmmt  from  mUL 

T.  ReasonflsT (He prdTOeoe. 
n.  Nature  of  the  pri€iUQe, 
in.  The  extent  and  HmU  of  OisprinlUo^ 
IV.  Parties  a$  wttneeeea. 
Y.  WUnenee  in  generoL 
VL  The  effect  of  fraud  and  deeetL 
TIL  Enforcement  of  the  vrivUeo&m 
'YIIL  The  (luestion  of  voatver, 
IX.  The  question  of  deviation, 
X.    English  doctrine. 

As  to  the  effect  npon  a  suit  of  a  dtooharge  from 
-arrest  of  one  arrested  while  altendioff  court,  see 
fUiU  to  Ellto  ▼.  De  Garmo  (E.  L)  19  L.B.  A.  MO. 

I.  Reason  ftf  theprivQeoe, 

The  common  law  has,  from  its  earliest  period, 
•extended  prirlleire  and  immunity  to  parties  and 
witnesses  in  a  law-suit  while  attending  court,  In- 
cludlnfT  the  iroinir  and  comlner;  the  arrest  of  a 
party  to  a  suit  by  civil  process  belnflr  regarded  as 
•a  breach  of  the  defendant's  priTitoffe.  Oreeo  t. 
Younff.  1:30  IlL  189. 

The  foundation  of  the  common-law  rule  to  the 
•policy  of  permitdnff  an  act  which  wiU  deter  suiton 
or  witnesses  from  attending  court.  Massey  y. 
<}oly1lle,  46  N.  J.  L.  119,  tf  Am.  Rep.  751 

It  to  the  policy  of  the  common  law  that  wit- 
nesses should  be  produced  for  oral  examination, 
tandtbat  parties  should  have  full  opportunity  to  be 
present  and  heard  when  their  cases  are  tried:  and  in 
*furtberance  of  such  policy  and  the  due  administra- 
tion of  justice,  suitors  and  witnesses  from  abroad 
-are  privllecred  from  liability  to  suits  commenced 
by  summons  as  well  as  by  capias.  Fust  Nat. 
Bank  of  8t.  Paul  y.  Ames,  89  Minn.  119;  Person 
▼.  Grlcr,  66  N.  T.  124,  ^  Am.  Bep.  8^  afllrmin«r 
P»*r9on  V.  Pardee,  6  Hun,  477. 

It  IS  the  counts  duty  to  foster thto  policy,  out  of 
which  spmncr  the  priylleflre.  HerriU  y.  George,  28 
How.  Pr.  331. 

Forei^m  or  nonresident  witnesses  cannot  be 
reached  by  thb  process  of  the  courts,  and  their  at- 
teodaoce  is  therefore  yoluntary.  Ibid.;  Brett  y. 
Brown,  13  Abb.  Pr.  N.  B.  2B6:  Sherman  v.  Oundlach, 
e;  Minn.  118. 

For  thto  reason  therefore  their  arrest  on  dyU  pro- 
cess to  IllefraL  May  y.  Shumway,  16  Gray,  86, 77 
Am.I>dC.  40L 

They  should  therefore,  as  fares  possible, be  en- 
couraged to  voluntarily  come  Into  the  state  where 
the  action  to  pending  and  give  their  testimony  In 
open  court,  but  the  policy  of  protection,  as  sound 
principles  requires,  and  as  asserted  by  many  courts, 
>  extends  as  well  to  parties  ss  to  witnesses.  Wil- 
son V.  Donaldson,  8  L.  R.  A.  266, 117  Ind.  866. 

It  to  \  ery  important  and  right  that  persons  lear- 
tng  the  place  of  their  domioil  to  attend  to  such 
duties  In  obedience  to  a  direct  or  indirect  require- 
ment of  law  should  be  protected  by  the  law,  while 
■o  engaged,  from  being  caught  up  to  answer  to 
actions  brought  in  a  different  phice  from  that  of 
their  domicU.    Homes  v.  Nelson,  1  Phils.  217. 

That  a  suitor  should  feel  free  and  safe  at  ail  times 
~  to  attend  wahin  any  jurtodictton  without  incurring 
'the  Itabillty  of  being  picked  up  and  held  to  answer 
-^L.H.A.  43 


some  other  adyerae  judicial  proceeding  against 
him,  to  so  far  a  rule  of  public  policy  that  It  has 
receiyed  almost  uniyersal  recognition  where- 
eyer  the  common  law  to  known  and  administersd. 
Andrews  y.  Lembeok,  46  Ohio  St.  88. 

A  witness  thus  required  to  attend  should  feel 
that  he  to  not  subject,  either  to  arrest  or  to  the 
prosecution  of  a  dvil  suit.  AtohisOn  y.  Morris,  11 
Btos.]9L 

To  deny  him  such  exemption  and  leave  him  sub- 
ject to  a  suit  within  such  Jurisdiction,  would 
bea  breach  of  faith  upon  the  part  of  the  court. 
Waterman  y.  Merritt.  7  B.  1. 816. 

By  a  contrary  doctrine  subjecting  him  to  the 
necessity  of  remaining  or  returning  to  litigate 
foreign  suits  a  serious  obstacle  would  be  Interposed 
to  hto  voluntary  attendance.  Merrill  v.  George, 
28  How.  Pr.  881;  Kauffman  y.  Kennedy,  26  Fed. 
Bep.  786.  * 

And  as  the  judgment  thus  obtained  would  con- 
clude him  in  all  jurisdictions,  its  elfeot  would  be  to 
deter  him  from  coming  at  aU.  CHierman  y.  Gund- 
lach,  87  Minn.  118. 

8uch  a  witness  would  refuse  to  come  within  the 
state  to  give  testimony  unless  he  was  sure  of  pro- 
tection. HoUenderv.  Hall,  66  flun,  604,  18  N.  Y. 
Bupp.  760,  83  X.  Y.  8.  B.  848. 

Parties  would  be  prevented  from  attending,  d^ 
lays  would  ensue  and  injustice  be  done.  Person 
V.  Grier,  66  N.  Y:  124. 23  Am.  Bep.  86. 

It  would  obstruct  the  admintotration  of  justice. 
ReHealey,  58  Yt.  694, 88  Am.  Bep.  718. 

And  work  a  miscarriage  thereof,  especially  in 
a  criminal  case  where  the  witness  must  meet  the 
accused  face  to  face,  for  no  one  would  voluntarily 
go  into  a  forelgrn  state  to  give  testimony  In  a  suit 
if  he  were  liable  to  be  put  to  the  expense  of  a  law- 
suit in  a  strange  forum.  EUiuffman  v.  Kennedy,  26 
Fed.  Bep.  786. 

Oourts  of  justice  ought  to  t)e  open  and  accessible 
to  suitors,  who  ought  to  be  permitted  to  appro«u>h 
and  attend  the  courts  in  the  prosecution  of  their 
claims,  and  the  making  of  their  defenses  without 
fear  of  molestation  or  hindrance;  their  attention 
ought  not  to  be  dtotracted  from  the  prosecution  or 
defense  of  the  pending  suit,  otherwise  they  might 
be  deterred  from  prosecuting  their  just  rights  or 
making  thehr  just  defenses  to  a  suit  by  reason  of 
their  Uability  to  suit  in  a  foreign  jiuisdictlon. 
Baldwin  v.  Eroerpon,  16  B.  1. 804. 

The  reason  of  the  rule  extends  to  every  obstacle 
that  stands  as  a  barrier,  in  the  way  of  the  preat- 
tendance  of  witnesses  in  a  court  of  justice.  Mer- 
rill V.  George,  28  How.  Pr.  83L 

Its  object  Is  to  encourage  witnesses  from  abroad 
to  come  forward  voluntarily  and  testify.  Bher- 
man  v.  Gundlach,  jfupro. 

Whether  a  man  wtohes  to  attend  the  court  as  a 
party  or  a  witness,  he  should  be  able  to  do  so  un- 
der its  protection.  Halsey  v.  Stewart.  4  K.  J.L.  866; 
Mitchell  V.  Huron  Oirouit  Judge,  63  Mich.  542. 

Buoh  immunity  works  no  injustice  to  any  one,  as, 
if  the  witness  does  not  oome  into  the  state  there 
would  be  no  opportunity  to  serve  process  upon  him. 
Sherman  v.  Gundlach,  87  Minn.  118. 

Prlndplfli  of  public  policy  require  that  no 
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of  mmiinonfl  and  the  return  thereon  in  an 
action  brought  to  recover  damages  for  wrong- 
fully and  maliciously  suing  out  an  attachment 
on  the  ground  that  service  had  been  obtained 
on  defendant  while  he  was  in  the  state  as  a  wit- 
ness in  another  suit.    EeversetU 


The  facts  are  stated  hi  the  opinion. 

Masn,  R.  W.  Applefl^arth,  and  H.  C 
Kennard  for  appellant. 

Messrs.  Hineklesr  4k  Morris,  for  appell^fs: 

A  nonresident  plaintiff  coming  to  tiiis  state 
solely  to  testify  in  court  and  intending  to  n- 


neceBsary  obstacles  shall  be  interposed  to  prevent 
tbe  attendance  and  examination  of  witnesses  in  the 
presence  of  the  court  and  jury.  Seaver  v.  Robin- 
eon,  8  Duer,  628;  TamMn  v.  Starkey,  7  Hun,  479; 
Mitchell  V.  Huron  Ciroult  Judge,  supra;  Wilson  v. 
Donaldson,  8  L.  B.  A.  26a,  117  Ind.  868;  Moletor  y. 
Binnen,  7  L.  B.  A.  817. 76  Wis.  806. 

Courts  of  Justice  are  bound  to  see  that  no  Im- 
proper use  is  made  of  such  proceedings,  which 
would  look  like  a  violation  of  srood  faith  and  per- 
version of  measures  to  be  resorted  to  in  order  to 
bring  the  party  within  their  jurisdiction.  Moletor 
y.Slnnen,  supra. 

The  protection  of  parties  and  witnesses  demands 
ft  Mitchell  V.  Huron  Circuit  Judire,  supra;  Yio- 
oent  V.  Watson,  1  Blch.  L.  194;  Wilson  v.  Donald- 
son, supra. 

It  affects  the  integrity  of  the  administration  of 
justice.  In  the  protection  of  which  the  courts  have 
ordained  that  no  man  in  attendance  upon  the 
courts  of  deliberation  shall  be  Interfered  with 
or  the  administration  of  Justice  interrupted  by  the 
service  of  process,  tbe  doctrine  having  its  origin 
In  those  cases  where  the  process  was  one  of  arrest. 
Molntire  v.  MMnhre,  6  Mackey,  844;  Mitchell  v. 
Huron  Circuit  Judge,  suprn. 

A  party  who  could  not  attend  to  his  suit  without 
being  liable  to  such  service  would  be  under  per- 
sonal restraint,  from  which  those  engaged  In  the 
administration  of  Justice  have  a  right  to  be  free. 
jRe  Healey,  68  Vt.  694, 88  Am.  Rep.  718;  Bridges  v. 
Sheldon,  7  Fed.  Rep.  86. 

The  Immunity  does  not  depend  upon  statutory 
provisions,  but  is  necessary  for  the  doe  adminis- 
tration of  Justice.  Sherman  v.  Gundlacb,  87  Minn. 
118:  Ex  parte  Cobbett.  7  El.  ft  BL  966.  26  L.  J.  Q.  B. 
893,  8  Jur.  N.  8.  666;  First  Nat.  Bank  of  8t  Paul  v. 
Ames,  89  Minn.  179;  Re  Healey,  nuptxu 

The  necessities  of  the  Judicial  administration 
would  be  embarrassed  If  such  rule  were  not  en- 
forced. Juneau  Bank  v.  McSpedan,  5  Blss.  64;  Byler 
▼.  Jones.  *^  Mo.  App.  623;  Wilson  v.  Donaldson,  8 
L.  R.  A.  266, 117  Ind.  856;  Halsey  v.  Stewart,  4  N.  J. 
L.  886;  Mitchell  v.  Huron  Circuit  Judge,  supra; 
Palmer  v.  Rowan,  21  Neb.  462.  89  Am.  Rep.  844; 
Tribune  Asso.  v.  Sleeman.  12  N.  Y.  Civ.  Proa  Rep. 
a;  Matthews  v.  Tufts,  87  N.  Y.  668. 

And  without  suuh  exemption  their  attendance 
might  not  be  readily  obtained.  Parker  v.  Manoo, 
61  Hun.  619. 

In  He  Healey.  68  V t.  694, 88  Am.  Bep.  718.  It  was 
stated  as  a  well- settled  rule  of  law. 

The  rule  exists  In  order  that  causes  may  be  fully 
heard  and  Justice  administered  In  an  orderly  man- 
ner.   Nichols  V.  Hortoti,  4  McCrary,  667. 

The  protection  is  not  chiefly  the  privilege  of  the 
person,  but  is  granted  In  the  necessity  of  the  pub- 
lic In  order  that  tbe  courts  may  not  be  embar- 
rassed or  impeded  in  the  conduct  of  their  business. 
Baldwin  v.  Emerson,  16  B.  I.  804. 

A  party  should  be  permitted  to  approach  the 
courts,  not  only  without  subjecting  himself  to  evil, 
but  even  free  from  the  fear  of  molestation  or  hin- 
drance.   Halsey  v.  Stewart,  4  N.  J.  L.  866. 

As  a  breach  of  privilege.  Jacobson  v.  Hoemer, 
76  Mich.  284. 

Such  an  arrest  was  held  an  Invasion  of  the  pre- 
rogative of  the  court  and  entitled  him  to  a  dis- 
charsre.    Jones  v.  Knauso.  ^  N.  J.  Eq.  211. 

No  lawful  thing  iounded  upon  a  wrongful  act 
ean  be  supported.    Luitln  v.  Benin,  11  Mod.  60. 

In  Hayes  v.  Shields.  8  Yeates,  222,  It  Is  said  the 
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party's  attention  to  his  own  business  In  the  suit 
depending  Is  distracted  by  other  objects  and  beli 
subjected  to  the  inconvenience  of  attending  an  ac- 
tion at  a  considerable  distance  from  bis  own  pJaofr 
of  abode,  oontraiy  to  the  wise  Indulgence  of  tlw 
law. 

The  arrest  of  one  attending  as  a  witneas  may  bes 
contempt  of  the  oourt  as  If  made  in  the  face  of  tbe 
court,  against  which  the  court  must  protect.  VId- 
oent  y.  Watson,  1  Bioh.  L.  194. 

A  person  ordering  an  arrest  of  a  witness  Is  puo- 
Ishablefor  contempt  of  oourt  for  inteifering  with 
its  business.  Smitli  ▼•  Jones,  76  Me.  128,  49  Ahl 
Bep.  608. 

The  same  reasons  for  exempting  a  nonretidect 
witness  from  arrest  exists  in  favor  of  exemptiDs 
him  from  service  of  a  summons  in  a  dvil  action. 
Sherman  v.  Oundlach,  87  Minn.  118. 

But  the  reason  does  not  apply  to  a  case  in  which 
the  defendant  is  arrested  on  a  criminal  chaive, 
and  taken  into  a  foreign  state  to  answer  such 
charge.    Byler  v.  Jones,  22  Mo.  App.  688. 

In  Holmes  v.  Nelson,!  Phlla.  217,  it  was  contended 
that  the  defendant,  a  foreign  corporation,  w«5 
not  entitled  to  the  privilege,  but  the  court  held  that 
the  fact  that  the  defendant  was  a  citizen  of  another 
state  was  no  ground  of  the  exemption;  Uiat  such 
contention  was  prevented  by  section  2;  article  4,  of 
the  Constitution  of  the  United  States,  declaring 
that  the  citizens  of  each  state  shall  be  entiUed  ta 
all  the  privileges  and  Immunities  of  citizens  of  the 
several  states,  the  court  stating  that  such  artide 
was  a  special  application  oC  the  grand  Ctarlstiio 
rule  of  intercourse.  ^  Whatever  ye  would  that  meo 
should  do  to  you,  do  ye  even  so  to  them.^ 

In  Day  v.Harris,  87  N.  Y.  S.  B.  822,  60  Hun.  «SBw 
tbe  court  approved  the  principles  established  br 
Matthews  v.  Tufts,  87  N.  Y.  668.  The  essential  ood- 
dition  of  the  rule  and  ground  of  the  exemptiODis. 
that  the  person  claiming  it  shall  come  within  the 
Jurisdiction  of  the  court  issuing  the  process  as  such 
party  or  witness. 

The  reason  for  the  distinction  is,  that  In  the  cue 
of  a  resident  he  could  be  Immediately  prosecuted, 
and  if  the  right  to  do  so  did  not  exist,  could  he  ar- 
rested again,  and  therefore  it  waa  not  to  his  prej- 
udice but  rather  to  his  benefit  to  require  him  ta 
endorse  his  appearance  as  upon  a  non-baiiabie 
process,  while  In  tbe  case  of  a  nonresident  the 
court  refused  to  acquire  Jurisdiction  of  his  pentm 
by  a  legal  arrest,  the  effect  of  such  a  disebarge 
being  necessarily  to  dismiss  the  action.  Merrill  v. 
George,  28  How.  Pr.  88L 

II.  Nature  of  the  prMlegs, 

The  nature  and  extent  of  the  privilege  wbleh 
the  law  accords  to  witnesses  is  not  a  natural 
right,  it  is  contrary  to  common  right;  it  is  not 
an  absolute  right  such  as  belongs  to  membeit 
of  the'royal  family  in  Bnghind,  or  to  embassadors 
or  some  others,  nor  the  case  of  total  exemptloD 
from  arrest  such  as  the  law  extends  to  penons  dis- 
charged from  arrest  by  bankruptcy  or  insolvency 
proceedings,  or  where  the  law  forbids  arrest  for  the 
collection  of  demands.  Smith  t.  Jones,  76  Me.  IV, 
49  Am.  Bep.  698. 

Yet  the  privilege  to  parties  to  Judicial  proceed- 
ings, as  well  as  others  required  to  attend  upon 
them,  of  going  to  the  place  where  they  are  held, 
and  remaining  so  long  as  is  necessary,  and  retim- 
ing wholly  free  from  the  restraint  of  process  ia 
other  civil  proceedings,  has  always  been  woU  sst- 


18M. 


MULIiBV  T.  8ANBOiai« 


729 


turn  home  the  same  day,  by  the  first  con- 
TenfeDt  tnin,  is  privileged  from  summons  as 
he  leaves  the  court. 

Bolgiano  ▼.  Gilbert  Lock  Go.  78  Md.  182. 

Sanborn  was  both  a  suitor  aud  a  necessarj 
witness,  and  privileged  in  both  capacities.    He 


was  obliged  to  be  here  to  testify,  as  he  could 
not  testify  on  commission  and  was  so  advised 
by  counsel. 

Goodman  y.  Wineland,  61  Md.  456. 

If  there  is  room  to  contend  that  the  Bdlgian» 
Case  does  not  go  so  far  as  the  present  case,  see 


tied  and  favorably  enforced.   Bridges  v.  Sheldon, 
ISBlatcbf.  507. 

The  proceedinffs,  however,  mast  be  In  court. 
Parker  v.  Manoo,  61  Hun,  519. 

The  erem  ptioo  ru  le  is  not  by  force  of  any  statute. 
Damkin  V.  8tarkey,7  Hun,  479;  Sheeban  v.  Brad- 
ford, B.  ft  K.  R.  CO.  8  N.  Y.  Supp.  790. 

The  pr  IviJege  arises  out  of  the  authority'and^diir- 
Bity  of  the  court  where  the  cause  Is  pendinsr,  and 
protection  against  the  violation  of  the  privilege  is 
to  be  euforot  d  by  that  court  and  will  be  respected 
by  ot  hers.   Be  Healey,  53  Yt.  004,  88  Am.  Rep.  718. 

It  is  one  of  the  uecessitleB  of  the  administration 
of  Justice,  and  courts  would  often  be  embarrassed 
if  sailors  or  witnesses  should  be  molested  with  pro* 
eess  while  attending  court.  Person  v.  Grier,  66  N. 
Y.  124. 23  Am.  Rep.  8R:  Parker  v.  Manco,  supra;  Par- 
ker V.  HotchklsB,  1  WalL  Jr.  269;  Sheehan  v.  Brad- 
ford,  supra;  Moletor  v.  Blnnen,  7  L.  B.  A.  817, 70 
Wis.  306. 

The  privilege  exists  to  subserve  public  Interest. 
Moletor  v.  SInnen.  supro. 

It  is  founded  upon  valid  oonslderations  of  pub- 
lic poller.    Shei  man  v.  Oundlach,  87  Minn.  118. 

And  IS  for  the  benefit  of  parties,  enabling  them  to 
obtain  the  testimony  of  witnesses  who  might  oth* 
erwise  be  reluctant  to  attend  the  court.  Hay  v. 
Shumway,  16  Gray,  86, 77  Am.  Dec.  40L 

It  is  a  policy  of  the  law  established  for  the  facili- 
tation of  the  public  business.  Smith  v.  Jones,  76 
Me.  138,  48  Am.  Rep.  606. 

As  such  It  has  received  almost  universal  recogni- 
tion wherever  the  common  Jaw  is  known  and  ad- 
ministered.   Andrews  v.  Lembeck,  46  Ohio  St.  88. 

Rendering  the  privilege  of  Justice  free  and  un- 
trammeled.  and  protecting  from  improper  inter- 
ference a)i  who  are  concerned  in  it.  Huddeson 
V.  Prizer,  9  Pliila.  66. 

The  claim  of  privilege  must,  however,  in  general 
be  taken  strictly.    Cbaifee  v.  Jones,  19  Pick.  2SL 

It  does  not  depend  upon  the  writ  of  subpoena  or 
of  protection,  but  grows  out  of  the  privilege  es- 
tablished by  the  law  and  constitutes  a  continuing 
order.  Rt  HeoJey,  58  Yt.  094,  88  Am.  Rep.  718; 
Brett  V.  Brown.  18  Abb.  Pr.  N.  S.  205;  Palmer  v. 
Rowan,  21  Neb.  450,  60  Am.  Rep.  844;  Sherman  v. 
Oundlncb,  tufjrcu 

There  Is  no  difference  as  regards  this  privilege 
between  writs  of  summons  and  writs  of  capias, 
the  exemption  tending  to  both  alike  and  is  well 
settled.  Huddescn  v.  Priier,  «uz>ra;  Richards  v. 
OoodPon,  2  y  a.  Gas.  88L 

The  service  of  a  subpcsna  makes  no  difference, 
and  would  be  an  idle  ceremony.  Sherman  v.  Gund- 
lach,  tupra, 

A  wiinoss  from  a  foreign  jurisdiction  being  un- 
der the  protection  of  the  law.  Wilson  v.  Donald- 
son, 8  L.  K.  A.  206, 117  Ind.  856. 

In  the  case  of  a  nonresident  suitor  or  witness, 
the  weight  of  authority  Is  to  the  effect  that  the 
immunity  is  absolute  from  the  service  of  any  pro- 
cess, unless  the  case  is  exceptional.  Re  Healey, 
B  Vt  604, 38  Am.  Rep.  718. 

Tbeir  Immunitv  from  the  service  of  process  for 
the  commencement  of  civil  actions  against  them  is 
absolute  eufuto,  morondo  efi  redeundo^  both  upon 
prlodple  and  authority.  Person  v.  Grler.  66  N.  Y. 
121 23  Am.  Rep.  86;  Richards  v,  Goodson,  2  Ya.  Gas. 
881:  Seaver  v.  Robinson,  8  Duer,  622;  Sanford  v. 
Chafle,80ow  881. 

And  the  party  if  arrested  will  be  discharged  ab- 
Bolately.    Merrill  v.  Qeorge,  28  How.  Pr.  881;  Hop- 
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kins  V.  Ck>bum,  1  Wend.  291^  Prisble  v.  Youn^,  H 
Hun,  474. 

The  privilege  of  parties  and  witneraes  Is  alike  the 
privilege  of  the  court  and  the  citizen;  it  protects 
the  court  from  Interruption  and  delay,  takes  away 
the  Inducement  to  disobey  the  process  and  enables 
the  citizen  to  prosecute  bis  rights  without  moles- 
tation,  and  procures  the  attendance  of  all  who  are 
necessary  for  his  defence  oi  support.  Halsey  v» 
Stewart,  4  N.  J.  L.  866. 

It  is  the  privilege  of  the  oourt,  yet  It  is  the  pro- 
tection of  the  suitor  or  witness  to  whom  the  com* 
monlaw  gives  a  right  of  privilege,  m  that  case.  In 
lieu  of  which  summary  relief  on  motion  is  now 
substituted  and  this  cannot  be  denied  on  proper 
grounds  shown,  for  there  is  no  such  thing  in  the 
law  as  writs  of  grace  and  favor  issumg  f^m  the 
Judges,  they  are  all  writs  of  right  and  not  of 
courts.  United  States  v.  Bdme,  9  Serg.  ft  R.  147. 
The  prl vilege,however,has  been  held  to  be  not  that 
of  the  person  attending,  but  of  the  ooiurt  which  he 
attends.  Be  Healey,  58  Yt.  694,  88  Am.  Rep.  713; 
Smith  V.  Jones,  76  Me.  188,  49  Am.  Rep.  506;  Parker 
V.  Hotchkiss,  1  Wall.  Jr.  269:  Hunter  v.  Cleveland 
1  Brev.  167;  llsiyefi  v.  Shields,  2  Yeatee,  222; 
Ex  parte  Everts,  2  Disney  (Ohio)  83. 

And  as  such  has  to  be  vindicated  by  a  discharge 
when  an  arrest  has  taken  place  in  violation  of  tbeir 
privilege.    Com.  v.  Daniel,  4  Clark  (Pa.)  48. 

The  right  Is  afforded,  not  so  much  for  the  wit- 
ness as  for  the  party.   Smith  t.  Jones,  stcpro. 

Yet  It  has  been  held  that  the  privilege  does  not 
concern  the  dignity  of  the  oourt  merely,  but  is 
primariiy,  and  above  all  oonferred  for  the  just  pro- 
tection of  the  party  himself,  in  order  that  the  per- 
formance of  a  duty,  or  the  submission  to  process 
which  the  party  cannot  resist,  shall  not  be  made 
use  of  to  his  injury  or  oppression.  People  v.  De* 
troit  Super.  Ct.  Judge.  40  Mich.  729. 

It  is  the  privilege  of  a  party  to  an  action  or  suit 
to  attend  the  oourt  and  be  exammed  as  a  witness 
or  not,  as  he  may  be  advised,  without  being  sub- 
jected to  civil  prosecution  while  so  remaining  or 
being  examined.  Urst  Nat.  Bank  of  St.  Paul  v« 
Ames,  89  Minn.  179. 

The  privilege  is  personal,  part  of  themau*s  indi- 
vidual freedom,  essential  to  the  defense  of  hlslegal 
rights,  and  designed  to  protect  the  feeble  and  the 
poor  from  oppression.  Key  v.  Jetto,  1  Plttsb.  117; 
Smith  V.  Jones,  supra;  Huddeson  v.  Priaer,  9  PhUa. 
66. 

The  protection  afforded  by  the  law  Is  a  personal 
privilege  of  which  the  party  entitled  to  rely  upon 
it,  may  avail  himself  to  prevent  or  defeat  an  ar- 
rest. Brown  v.  Gtotchell,  U  Mass.  11. 
.  It  has  been  considered  not  only  the  privilege  of 
the  party  but  of  the  people.  Andereon  v.  Roun- 
tree,  1  Plnney,  115. 

As  the  privilege  of  a  oourt  the  incidental  im- 
munity to  the  party  is  scarcely  the  subject  of 
abuse,  being  exercisable,  or  not,  in  each  particu- 
lar case,  as  the  process  of  substantial  justice  may 
seem  to  require.  Parker  v.  Hotchkiss,  1  WalL  Jr. 
269. 

The  law  does  not  declare  that  a  witness  shall  not 
be  arrested,  but  gives  him  the  right  to  free  him- 
self from  arrest  If  he  desires  to.  Smith  v.  Jones, 
supra. 

Protection  to  a  witness  ought  to  be  at  least  as  ex* 
tensive  as  to  a  party.  United  States  v.  Edme,  9 
Serg.  ft  R.  147. 

The  fact  that  he  was  not  summoned  and  ob- 
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the  following  cases,  cited  with  approval  by 
this  court,  which  are  exactly  on  *'all  fours" 
with  the  present  case. 

Miichelfy.  Huron  Oireuit  Judge,^^  Mich.  541; 
First  JSat.  Bank  qfJSt.  P^ul  t.  Jf?ie#,  89  Minn. 
179;  Matthews  v.  Tufts,  87  N.  Y.  668;  Pers&n  v. 


Orier,  66  N.  Y.  124, 28  Am.  Rep.  85;  Wilson  y. 
Donaldson,  8  L.  R  A.  266, 117  lod.  856;  8maU 
Y.  Montgomery,  28  Fed.  Rep.  707.  Bee  also 
Dungan  v.  MiUer,  87  N.  J.  L.  182;  Ka^fman 
y.  Kenneth,  25  Fed.  Rep.  785;  Sherman  ▼. 
Gundlaeh,  87  Minn.  118;  BnUmer  w.  Bowan,  21 


tained  uowiit  of  protection,  docs  not  alter  the 
case.  May  y.  8humway,li6  0ray,  SS,  77  Am.  Dec 
401. 

Tbe  riffhtts  not  so  much  toayoid  the  arrest,  but 
to  terminate  It.   Brnith  y.  Jones,  iujtra. 

It  Is  a  ooiidltlonal  or  contingent  right  of  the 
witness  which  may  be  taken  advantage  of  by  him 
ornot  as  be  pleases,   ihid. 

Therefore  judges  are  not  bound  judicially  to 
notice  a  right  of  privilege,  nor  to  grant  it  without 
claim.    Oyer  t.  Irwln,  4  U.  8. 4  Dall.  187, 1 L.  ed.  703. 

It  Is  to  some  extent  a  discretionary  matter  with 
a  court  or  judge,  whether  n  witness  shall  be  dls- 
eharged  upon  arresL   Smith  y.  Jones,  supra. 

'When  it  is  not  a  mere  cover  to  a  skulking  debtor. 
It  ought  to  be  considered  liberally.  United  States 
y.  Bdme,8ii|>fxi. 

Yet  It  is  not  an  actual  right;  Smith  y.  Jones, 
supra. 

The  arrest  of  a  person  who  has  a  special  privilege 
or  exemption  is  in  no  case  void  but  voldable,meTely, 
and  an  action  of  false  imprisonment  will  not  lie 
against  tbe  oflBcer  or  party  Issuing  out  the  process. 
Fletcber  v.  Baxter,  2  Alk.  204;  Smith  y,  Jones, 
supra;  People  v.  Detroit  Super.  Ou  Judges.  40 
Hicb.  729. 

It  remains  valid  until  avoided*  Smith  y.  Jones, 
supra. 

A  person  ordering  an  arrest  maybe  punished  for 
eontempt  of  court  for  Interference  with  Its  buslp 
nesB.    ViidL 

An  arrest  is  ceremonious  with  actual  detention  of 
the  person  of  the  party  arrested,  and  does  not 
mean  merely  a  summons  or  citation.  Huntington 
y.  Sbultz,  Harp.  L.  4fi2, 18  Am.  Dec  000. 

An  arrest  should  not  be  valid,  even  for  the  pur- 
pose of  giving  jurisdiction  to  the  court  out  of 
whicb  the  process  issues,  more  especially  where  the 
witness  tB  attending  from  a  foreign  state.  Beaver 
V.  Robinson,  8  Duer,  822;  Sanf  ord  v.  Chase,  8  Oow. 
881. 

in.  The  extent  and  JUnU  o/  the  prMlege. 

Oenemlly,  at  common  law.  parties  and  witnesses 
aice  liable  to  be  sued  though  their  bodies  cannot  be 
detached  or  detained,  and  hence  it  is  stated  that 
they  are  entitled  to  their  liberty,  but  the  privilege 
extends  no  further,  tbe  suit  not  abating  for  any 
such  cause.    Biehop  v.  Vose,  27  Conn.  L 

From  tbe  first  it  has  been  the  law,  both  oommon 
and  statute,  tbat  a  foreign  citizen  if  found  in  the 
state,  whether  there  on  business  or  pleasure,  or 
hastening  through  the  state  with  railroad  speed,  is 
UabJe  to  t)e  sued  like  any  other  person  and  is  not 
entitled  to  any  personal  oc  peculiar  immunity. 
Ibid. 

But  a  defendant  is  not  amerable  to  process  un- 
less be  Is  in.  or  comes  voluntarily  within  the  terri- 
torial jurisdiction  of  tbe  court.  Wanzer  v.  Bright, 
62  Dl.  42;  Williams  v.  Bacon,  10  Wend.  080;  Carpen- 
ter v.  Bpooner,  2  Handf.  717;  Beaver  v.  Boblnson,  8 
Duer,  822. 

It  la  a  general  principle,  however,  that  parties 
and  witnesses,  and  all  who  have  any  relation  to  a 
cause  which  calls  for  their  attendance  in  court  as 
bail,  are  privileged  during  their  attendance  upon 
oourt,  and  in  going  to  and  returning  from  it, 
whether  they  are  compelled  to  attend  or  not 
netcher  v.  Baxter,  2  Aik.  224. 

Parties  and  wltnesBcs  attending  in  good  faith  any 
legal  tribunal,  whether  a  court  of  record  or  nor, 
having  power  to  pass  upon  tbe  rights  of  the  per- 
25  L.  R.  A. 


son  attending,  axe  privileged  from  arrest  on  dvil 
process  during  their  attendance,  and  for  a  reason- 
able dme  in  going  and  returning,  whether  they  an 
residents  of  tbe  state  or  oome  from  abroad;  whether 
they  attend  on  summons  or  voluntarily;  aod 
whether  they  have  or  have  not  obtained  a  writ  of 
protection.  Thompson's  Case,  128  IfnnB  488,  8 
Am.Bep.8T0. 

In  point  of  time,  the  privilege  existB  dmtng  ths 
time  fairly  occupied  in  going  to  and  retnmiog 
from  the  place  of  trial  or  hearing,  as  well  as  durfaig 
the  time  when  the  party  is  in  actual  attendance  at 
the  place  of  trial.  Nichols  y.  Horton,  4  McCrsiy, 
687, 14  Fed.  Bep.  887:  Brooks  v.  Fsrwell,  8  MoOaiy, 
220;  Juneau  Bank  v.  McSpedan,  6  Bias.  64:  Bridges 
y.  Sheldon,  7  Fed.  Bep.  17;  Plimpton  y.  Wf nslow.  • 
Fed.  Bep.  865;  Lyell  v.  Goodwin,  4  McLean*  20;  Fo^ 
son  y.  Orier,  66  N.  T.  124. 28  Am.  Bep.  88c  Holmes  v. 
Nelson,  1  Phila.  217:  Smythe  y.  Banka,  4  U.a  4  DalL 
880, 1 L.  ed.  864;  Moletor  v.  Slnnen,  7  L.  R.  A.  817.  ;• 
Wis.  808;  Wilbur  y.  Boyer,  1  W.  N.  a  184;  Oiegg  v. 
Sumner,  21  Hi.  App.  110;  Rs  Dickenson,  8  Han: 
(DeL)  517;  Henegar  v.  Spangler,  20  Ga.  217. 

With  a  reasonable  time  for  the  witness  to  return 
home  after  the  rising  of  tbe  oourt.  Ex  parte  HbQ, 
1  Tyler  (Vt)  274;  Sohlealnger  v.  Fox  well,  1  N.  T. 
City  Ct  Uep.  481;  Brett  v.  Brown,  18  Abb.  Fr.  K.  S. 

It  is  not  sufficient,  however,  that  he  is  a  nonresi- 
dent of  the  jurisdiction;  it  must  appear  that  he 
came  from  without  the  jurisdiction  upon  the  occa- 
sion of  the  judicial  proceeding  which  he  was  at- 
tending and  for  tbe  purpose  of  attending  ft.  Day 
V.  Harria.  60  Hun,  628, 87  N.  Y.  8.  B.  822,  14  N.  T. 
Supp.  8. 

Tbe  immunity  does  not  extend  merely  to  partle- 
ular  individuals,  but  to  all  persons  under  oertala 
circumstances,  on  the  principle  that  where  the  law 
requires  any  duty  of  the  citlaen,  it  will  protect  him 
in  the  discharge  of  that  duty,  and  that  Indlviduali 
cannot  demand  the  use  of  public  dvil  process,  so 
as  to  arrest  or  Interfere  with  others  in  the  perform- 
ance of  public  duties,  or  of  duties  required  by  pub- 
lic process.    Holmes  v.  Nelson,  supra. 

The  rule  has  been  thus  expressed;  **  All  partial 
to  a  suit,  and  their  witnesses,  are,  for  the  sake  of 
public  justice,  protected  from  arrest  In  ooming  to, 
attending  upon,  and  returning  from  tbe  oourt,  or 
as  it  is  usually  termed  eufido,  moytiiido  st  n^ 
deufido.**  Greer  y.  Young,  120  Di.  180«  leversfaig 
Greer  v.  Youngs,  17  111.  App.  100.  To  the  sams 
effect.  Palmer  y.  Bowan,  21  Neb.  482,  08  Am.  Repb 
844. 

The  Immunity  is  seemed  to  all  Jurors,  partial, 
witnesses,  law  agents,  and  even  oommon  agents  of 
the  parties.  Holmes  v.  Nelson,  1  Phlla.  817;  Hudde- 
son  V.  Prlaer,  8  Phila.  65. 

To  all  who  have  any  relation  to  a  oauae  as  par* 
ties,  attorneys,  ball,  eta  Ghrtotlan  y.  Wllliama 
111  Mo.  420. 

And  to  a  nonresident  offloer  of  a  foreign  eorp^ 
ration  attending  for  the  purpose  of  giving  evi- 
dence. Mulheam  y.  Press  Put>.  Co.  11 L.  B.  A.  8H, 
68  N.  J.  L.  168. 

If  the  cause  calls  for  their  attendance  In  coml 
Baldwin  v.  Emerson,  18  B.  1. 801;  First  Nal  Bank  of 
St.  Paul  y.  Ames,  80  Minn.  178. 

The  doctrine  of  exemption  was  upheld  In  NoaH 
y.  Hassler,  28  Fed.  Bep.  SSL 

Even  though  attendimr  voluntarily.  BalHoftf 
V.  EUiott,  72JSf.  aSOO;  Bolglanoy.GUbert  LoekOo^ 
78Md.l82. 
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Neb.  452,  69  Am.  Rep.  8i4;  Miles  y.  MeGul- 
iough,  1  BioD.  77;  Atciiaon  ▼.  Morris^  11  Fed. 
Rep.  582:  Massey  v.  CoMUe,  45  N.  J.  L.  119. 
46  Am.  Rep.  764;  Uuddewn  v.  Prizer,  9  Phila. 
65;  1  Whart.  Ev.  §  889;  Freeman's  f»oU,  77 
Am.  Dec.  401;  Rorer,  Interstate  Law,  2d  ed. 


g- 


.  82;  Comyn's  Dig.  title  PrimUge;  1  GreenL 
>.  8S    816,-818;    Taylor,  Ev.    §  1830   p. 

1126;    22  Am.  &   Eng.   Encyclop.  Law,   p. 

168,    title.    Service    cf  Procew,  8,  8;    8    Bl. 

Com.  289;  OoU  y.  Eawkiwi.  2  Strange,  1094; 

May   y,  Shumtoay,    16    Gray.    86,  77   Am. 


The  oourt  heitng  bound  to  pxoteot  tbem.  Nonis 
y.  Beach,  2  Johns.  2M.  To  the  same  effect.  Person 
y.  Orier,  65  N.  T.  iSi,  28  Am.  Bei>.  Kc  Palmer  y. 
Bowan,  n  Neb.  468. »  Am.  Bep.  844. 

Bven  if  summoned.  Palmer  y.  Bowan,  mnpra; 
Sherman  y.  Oondlaoh,  87  Hlnn.  118;  Brett  y.  Brown« 
»  Abb.  Pr.  N.  8.  »6. 

Whether  attending  with  or  without  a  sobpcsna. 
Pollard  y.  Union  Pao.  B.  Go.  7  Abb.  Pr.  N.  8. 70: 
Walpoie  V.  Alexander,  8  Douirl.  46;  Bogers  y.  Bul- 
lock, 8  N.  J.  L.  109;  Dizon  y.  Bly*  4  Bdw.  Ob.  W,  6 
L.  ed.  978:  Dnngan  v.  Miller,  87  N.  J.  L.  18B;  Bs 
Healey.  58  Vt,  094, 88  Am.  Bep.  718;  Brett  y.  Brown, 
IB  Abb.  Pr.  N.  S.  285:  May  y.  Shumway,  16  Ora7«  M, 
T7  Am.  Beo.  401. 

The  principles  of  exemption  rest  and  apply  as 
weU  to  parties  as  to  witnesses,  first  Nat.  Bank  of, 
bt  Paul  y.  Ames,  88  Minn.  179;  Mitcbell  y.  Huron 
Circuit  Judge.  63  Mich.  642;  Pollard  v.  Union  Pao. 
B.  Co.  aod  Dungan  y.  Miller,  mipra;  Merrill  y. 
George,  23  flow.  Pr.  381;  Maokay  y.  Lewis,  7  Hun,  88. 

And  to  strangers  as  to  oitiaens.  Holmes  y.  Nel- 
son. IPhila.  217. 

Where  they  are  neoessarily  attending  any  court, 
liist  Nat.  Bank  of  St.  Paul  y.  Ames,  tupm. 

Haying  been  brought  into  such  foreign  state  by 
process  of  law,  they  cannot,  while  there,  be  called 
to  answer  in  another  action.  Brooks  y.  Farwell,  2 
McCrary,  2X0. 

This  is  so  whether  the  privilege  be  regarded  as  a 
personal  one  to  tbe  wttnees  or  a  privilege  of  the 
oourt    Bolgiano  v.  Gilbert  Look  Co.  78  Md.  182. 

The  exemption  from  arrest  io  returning  home  is 
never  allowed  but  for  the  sake  of  enabUng  tbe 
party  to  go  and  stay  freely  without  any  appreheu- 
siOD,  even  in  regard  to  his  return  home.  Boott  v. 
Curtis,  27  Vt.  762. 

The  courts  will  not  take  jurisdiction  of  a  party 
thus  attending  in  good  faith  as  a  witness  during 
tbe  continuance  of  his  freedom  from  arrest.  Per- 
son V.  Grier,  66  N.  Y.  124, 28  Am.  Bep.  86. 

Tbe  point  has  never  been  doubted.  Seaver  y* 
Bobinson.  8  Duer,  622. 

It  is  bad  faith  to  commence  a  olyll  action  and  at- 
tempt to  serve  a  summons  and  an  order  of  arrest 
therein,  before  oonviotion  on  a  criminal  charge, 
and  before  the  defendant  has  an  opportunity  to 
return.   Oompton  y.  Wilder,  40  Ohio  St.  180. 

And  the  tendency  of  the  courts  is  to  enlarge  the 
privilege  to  all  forms  of  process  of  a  civil  nature. 
Bolgiano  v.  Gilbert  Look  Oo.  supra. 

The  protection  extends  to  all  legal  tribunals  of  a 
judicial  oharacter,  whether  strictly  courts  of 
record  or  not,  reoogniied  by  the  laws  of  the  state 
and  having  power  to  pass  upon  the  rights  of  per- 
sons attending  them.  Wood  v.  Neale,  6  Gray,  688; 
Lamed  v.  Griffin,  12  Fed.  Bep.  690;  Bolgiano  v.  Gil- 
bert Lock  Co.  supra. 

The  term  **  court**  has  been  thns  construed: 
'*The  privilege  Is  granted  in  all  cases  where  the 
attendance  of  the  party  or  witness  is  given  in  any 
matter  pending  hefore  a  lawful  tribunal  having  Ju- 
risdiction irf  the  cause.**  Greer  v.  Young.  120  III. 
189,  reversing  Greer  y.  Youngs,  17  111.  App.  106. 

In  civil  suits  of  the  United  Stotes  courts  there  is 
the  same  privilege  to  suitors  and  witnesses  as  the 
lav  gives  in  actions  by  one  citizen  against  an- 
other. United  States  v.  Bdme,  9  Serg.  fr  B.  147; 
Holmes  y.  Nelson,  1  Phila.  217. 

Such  a  witness  in  the  circuit  oourt  is  privileged 
from  service  of  summons  in  an  action  in  a  state 
court   AtohiMm  v.  Morris,  U  Fed.  Bep.  668. 
MU&A.. 


It  extends  to  any  tribunal  sitting  in  the  nature 
of  a  oourt  in  the  administration  of  justice. 
Fletcher  v.  Baxter,  2  Aik.  224. 

Not  only  to  persons  who  are  in  the  immediate 
preeence  of  the  judge  of  the  courts  of  record,  but 
to  those  also  who  are  in  attendance  upon  the  sub- 
ordinate tribunals  and  ofBoers  appointed  by  those 
courts,  to  assist  them  in  the  disoharge  of  their 
duties  to  witnesses  subpcenaed  by  oommisBioneni 
Huddeson  v.  Prizer,  9  Phila.  66. 

Wherever  attendance  is  a  duty  in  oonduofeing 
any  proceedings  of  a  Judicial  nature,  as  commis- 
sions of  bankrupt,  a  judge  at  his  chambers,  and  a 
witness  attending  an  arbitration  under  a  rule  of 
eourt,  a  witness  before  a  master  in  chancery,  to 
make  an  aflBdavit.  United  States  y.  Bdme,  suipro; 
Bridges  y.  Sheldon,  18  Blatohf .  607. 

To  prooeediogs  before  any  person  substituted 
pro  hoc  vice  in  the  place  of  the  court  Holmes  y. 
Nelson,  1  PhUa.  217. 

Whether  taking  place  in  oourt  or  not  People  y. 
Detroit  Super.  Ct  Judge,  40  Mich.  729. 

Tbe  place  of  attendance  Is  immaterial.  Dungan 
y.M1Uer,87N.  J.  L.182. 

But  tbe  extension  does  not  protect  a  witness  or 
suitor  of  a  tribunal  unknown  to  our  laws.  Holmes 
V.  Nelson,  supfxi. 

Nor  where  the  evldenoe  is  taken  out  of  court 
Parker  v.  Manoo,  61  Hun,  519. 

It  Is  not  limited  to  mere  exemption  from  arrest 
Martin  v.  Bamsey,  7  Humph.  260. 

Witnesses  should  be  protected  against  molesta- 
tion by  means  of  the  process  of  the  oourt  in  any 
form;  the  practice  of  extend  Uig  such  protection 
must  be  upheld.   Lamkin  v.  Starke^,  7  Hun,  479. 

There  must  be  an  opportunity  to  return.  Comp- 
ton  V.  Wilder,  410  Ohio  St  180. 

A  reasonable  time  must  elapse  after  the  dis- 
charge for  this  purpose  before  servioe  can  be 
made.  Palmer  y.  Bowan,  21  Neb.  462, 60  Am.  Bep. 
844;  Schlesinger  v.  Fbxwell,  1  N.  7.  City  Ct  Bep. 
461;  «x  parU  Hall,  1  Tyler  (Vt.)  874;  Brett  y.  Brown« 
18  Abb.  Pr.  N.  8. 296. 

It  extends  to  a  witness  preparing  for  home  seryed 
with  summons  the  morning  after  tbe  trial.  WO- 
bur  y.  Boyer,  1  W.  N.  0. 164,  where  the  witness  had 
remained  till  after  verdiot 

His  acts  must  be  bona  fide,  and  without  unrea- 
sonable delay.  Sherman  v.  Gundlach,  87  Minn.  118; 
Bolgiano  v.  Gilbert  Lock  Co.  78  Md.  188. 

It  extends  for  so  long  a  time  as  Is  fairly  required 
in  going  and  returning;  Gregg  y.  Sumner,  21  HI. 
App.  iia 

Such  time  is  measured  scoording  to  the  oiroum- 
stances.    Wilbur  y.  Boyer,  supiti. 

Liberality  is  exercised  in  regard  to  the  reason- 
ableness of  the  time.  Salhinger  v.  Adler,  2  Bobt 
704. 

The  courts  wUI  not  nicely  scan  the  time  of  the 
return  of  parties,  witnesses,  eto.  Hayes  v.  Shields, 
2Yeate8,222. 

It  would  be  too  severe  a  rule  to  say  that  a  wit* 
ness  must  take  the  first  train  after  leaving  court. 
Wilbur  V.  Boyer,  eupra. 

The  privilege  extends  to  the  protection  of  tbe 
party  at  his  lodgings.  Bx  parte  Hurst,  1  Wash.  GL 
C.186. 

But  if  he  stays  for  purposes  of  business  or 
pleasure  he  is  not  protected.  Bex  v.  Piatt,  8  W.  N* 
a  187:  Smythe  v.  Banks,  4  U.  8. 4  DalL  829. 1  L.  ed. 
854:  Finch  y.  Galligher,  12  N.  Y.  Supp.  487, 26  Abbw 
N.C.404. 


7a<i 


Mabtlaitd  Coubt  of  Affbals. 


JOEI» 


Dec.  401,  note;  Hayes  t.   Shields,  2  Teates, 
222;  Seaver  v.    Robineon,  8    Duer,    622;  Be 
Henley,  53  Vt.  694,  88  Am.  Rep.  717,  note. 
Mr.  Bernard  Carter  also  for  appellees. 

Fowler,  </.,  delivered  the  opinion  of  the 
court : 

Edward  F.  Sanborn  and  Arthur  G.  Mann, 


trading  as  Sanborn  &  Mann,  residing  and  do- 
ing business  in  Massachusetts,  issued  out  of 
the  Baltimore  City  Court  an  attachment  on 
original  process  against  Joseph  Mullen,  a 
citizen  of  this  state  and  a  resident  of  Bslti- 
more  City.  This  attachment  was  subse- 
quently quashed,  and  the  short  note  case  wbb 
prosecuted,  but  without  success.     Sanborn, 


It  extends  to  exemption  from  suits  or  other  olvll 
process  as  not  only  the  prlvUeKe  of  the  party  bat  of 
the  people.    Anderson  v,  Boundtree,  1  Ploney,  115. 

Kot  only  to  arreet,  but  aiso  freedom  from  action. 
Jferrill  v.  George.  28  How.  Pr.  331. 

It  extends  to  an  attachment  for  nonpayment  of 
eosts  only.  Snelling  v.  Watrous,  9  Paige,  814, 9  L. 
ed.S23. 

And  to  the  taking  upon  a  writ  of  ne  exeoL  Dixon 
T.  Ely,  4  Edw.  Ch.  667, 6  L.  ed.  073. 

To  arrest  under  ball  process.  Vincent  v.  Watson, 
1  Rich.  L.  194. 

His  privilege  protects  him.  Jenkins  ▼.  Smith,  57 
How.  Pr.  171. 

In  an  action  against  him  personally,  or  in  a  fldu- 
,eiary  capacity.    Grafton  v.  Weeks,  7  Daly,  683. 

It  is  enforced  to  protect  not  only  the  body  of  the 
suitor  from  arrest,  but  his  horse  and  other  things 
necessary  for  his  journey  which  would  otherwise 
be  attachable  by  the  custom  of  London  from  seiz- 
,ure  for  debt.  Bridges  v.  Sheldon,  18  Blatohf .  607; 
Year  Book,  80  Hen.  VL 10. 

In  all  cases  coming  within  its  reason  and  true 
.purpose,  the  court  will  not  hesitate  to  enforce  11^ 
Nichols  V.  Horton,  4  McCrary,  607;  Pollard  v.  Union 
Pac.  R.  Co.  7  Abb.  Pr.  N.  8. 70. 

And  without  a  writ  of  protection.  Larned  v. 
OrifDn,  18  Fed.  Bep.  680;  Palmer  v.  Rowan,  81  Neb. 
468, 69  Am.  Rep.  84A:  Schlesinger  y.  Foxwell,  1 N.  Y. 
City  Gt.  Rep.  4S1. 

The  claim  of  protection  not  being  alfected  by 
Reason  of  the  service  of  a  summons  to  attend.  At- 
chison y.  Morris,  11  Biss.  281. 

Upon  principle  as  well  as  upon  authority,  the 
Immunity  from  the  service  of  process  for  the  oom- 
mencemeot  of  civil  actions  against  tiiem,  is  abso- 
lute eundo^  moraando  et  redeundo.  Person  y.  Grier, 
66  N.  Y.  184, 88  Am.  Bep.  86;  Schlesinger  y,  Foxwell, 
and  Larned  v.  Oriifin,  eupra. 

The  court  wlU  not  sanction  the  service  of  a  sum- 
mons or  mesne  process  upon  a  nonresident,  coming 
into  the  stato  for  the  purpose  of  prosecuting  or  de- 
fending a  cause  of  his  own.  Juneau  Bank  v.  Mo- 
3pedan,  5  Biss.  64. 

It  does  not  extend  to  the  taking  of  depositions 
before  a  notary  who  performs  purely  ministerial 
functions,  and  cannot  decide  questions  or  deter- 
mine any  matter  affecting  the  rights  of  the  parties, 
not  having  jurisdiction  of  the  cause.  Greer  v. 
Young,  180  111.  189,  reversing  Greer  v.  Youngs,  17 
ni.  App.  106;  Parker  v.  Manco,  61  Hun,  619. 

Yet  It  has  been  held  to  be  no  objection  to  the 
doctrine  where  the  parties  consent  to  the  testi- 
mony being  taken  before  a  notary,  instead  of  be- 
fore an  Officer  of  the  court,  appointed  for  the  pur- 
pose, the  testimony  given  being  as  much  in  the 
action  as  if  it  had  been  given  In  courts  HoUender 
V.  Hall,  18  N.  Y.  Supp.  760,  affirmed,  68  Hun,  604, 38 
K.  Y.  S.  R.  848;  Lamed  v.  Griffin,  supra. 

Nor  where  the  testimony  is  taken  de  bene  esse  be- 
fore a  referee  or  notary.  Marks  v.  La  Sooi6t6 
Anonyme  de  L*  Union  des  Papeteries,  19  N.  Y. 
eupp.  470, 40  N.  Y.  S.  R.  660;  HoUender  v.  Hall,  18  N. 
Supp.  768, 83  N.  Y.  8.  R.  848. 

In  Andrews  v.  Lembeck,  46  Ohio  St  88,  the  priv- 
ilege was  extended  to  a  party  attending  court 
vpon  the  hearing  of  an  injunction. 

To  the  case  of  a  party  to  a  suit  in  equity  attend- 
ing before  a  master  or  an  examiner,  the  party  hav- 
ing been  served  with  summons.  Huddeson  t. 
12d  L.  R.  A. 


Prizer,  9  Phlla.  66;^Lamed  ▼.  Griffin,  12  FM.  Rep^ 
680;  Dungan  v.  Miller,  87  N.  J.  L.  182;  Soott  v.  Cor- 
tls,  27  Yt.  768;  Ftost  Nat.  Bank  of  8t.Plaul  v.Amei. 
80  Minn.  179. 

Bven  .though  voluntary.  Dongan  ▼.*  Miller, 
auDTo. 

And  In  vacation.  Ylnoent  v.  Watson,  1  Bioh.  L 
194. 

Also  to  one  of  sevecal  defendants  so  attendiiig. 
Dungan  v.  Miller,  suprcL 

And  to  such  attendance  in  a  suit  for  the  Infringe- 
ment  of  letters  patent.  Plimpton  v.  Winalow.  I 
Fed.  Rep.  866. 

And  to  the  taking  of  testimony  before  a  master  or 
commissioner,  preparatory  to  the  final  BubmisBioo 
of  the  cause  to  a  cocurt.  Nichols  y.  Horton,  4  Mc- 
Crary, 667, 14  Fed.  Rep.  827. 

Also  to  the  taking  of  testimony  upon  motion  be- 
fore a  supreme  court  commissioner.  Mulheam  t. 
Press  Pub.  Ck>.  11 L.  R.  A.  101,  68  N.J.  L.  163. 

To  the  taking  of  depositions  upon  oommisrioDas 
a  contempt  of  court  under  section  728.  Rev.  Stst 
of  the  United  States.  Bridges  ▼.  Sheldon,  18 
Blatohf.  607,  where  a  defendant  so  attending  wu 
served  with  summons. 

TO  a  witness  returning  home  f^m  attending  he- 
fore  a  magistrate  under  a  rule  of  ooort.  United 
States  V.  Bdme,  9  Serg.  ft  B.  147. 

And  to  the  attendance  before  aibftraton,  oom- 
missioners.  Lamed  v.  Griffin.  12  Fed.  Bepb  SH; 
Farmer  v.  Robbins,  47  How.  Pr.  416;  Sheehan  t. 
Bradford,  B.  ft  K.  B.  Ck>.  8  N.  Y.  Supp.  790l' 

Whether  appointed  by  mie  of  court  and  master 
in  chancery,  or  on  the  execution  of  a  writ  of  in- 
quiry.   Dungan  v.  Miller,  87  N.  J.  L.  188. 

There  is  no  difterenoe  in  principle  or  practice, 
whether  the  parties  are  neoessarily  and  In  good 
faith  attendmg  the  trial  of  an  action  in  ooort,  cr 
an  examination  before  a  referee  or  a  master  in 
chancery.  First  Nat.  Bank  of  St.  Paul  ▼.  Ames. 
89  Minn.  179. 

The  privilege  extends  to  freedom  fkx>m  arrest  In 
attending  upon  an  action  referred  for  the  courts 
decision  upon  a  case  stated.  Ex  jKurU  MoKea,  I 
Mass.  245. 

To  the  service  of  a  summons  upon  a  party  while 
attending  an  appeal  of  his  case  from  the  court  be- 
low.  Miles  V.  McCuUough,  1  Binn.  77. 

It  extends  to  attendance  upon  the  oonrt  in  tiie 
case  of  a  suit  adjourned  from  day  to  day  owing  to 
the  illness  of  the  other  party.  Ellis  v.  Be  Garmo, 
19  L.  R.  A.  660, 17  R.  I.  716. 

If  a  defendant  is  really  In  the  state  to  protect 
his  own  interest  In  the  taking  of  testimony  to  be 
used  against  him  In  another  state,  the  principlee 
enunciated  in  the  New  York  cases  are  looked 
upon  as  broad  enough  to  protect  him  cundo,  mor- 
ando  et  redeundo.    Greer  v.  Young,  120  111.  184i 

The  mere  service  of  the  summons  upon  a  non- 
resident, when  in  another  state,  for  the  purpose 
of  taking  depositions  to  be  used  in  an  action  to 
which  he  is  a  party  in  his  own  state,  imposes  no 
greater  hardship  upon  him  than  to  be  served  with 
process  out  of  his  own  state  when  attending  to 
any  other  kind  of  business.  Greer  v.  Young.  190 
Til.  188,  reversing  Greer  v.  Youngs,  17  HL  App. 
106. 

Yet  the  privilege  has  been  held  to  extend  to  the 
taking  of  depoeitions  upon  oommlSBion.  Brldtes 
▼.Sheldon,  18  Blatohf . 807, under  rule  of 
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<>ne  of  the  plaintiffs  In  the  attachment  suit, 
was  advised  hv  his  counsel  here  that  it  would 
be  necessary  for  him  to  testify  as  a  witness 
■at  the  trial  of  the  short  note  case,  and  it  is 
admitted  he  came  here  for  that  purpose. 

The  case,  however,  was  continued  and  San- 
born  having  left  the  court- room  in  Baltimore 
was  about  to  depart  from  this  state  for  his 


home  in  Massachusetts,  when  he  was  sum- 
moned as  a  defendant  in  the  cause  brouglit  by 
the  appellant,  Mullen,  to  recover  damages  for 
wrongfuUjT,  maliciously,  and  without  appa- 
rent cause  issuing  the  attachment  above  men- 
tioned. Sanborn  moved  to  qu}i8h  the  writ  of 
summons  and  the  return  of  the  sheriff  there- 
on, on  the  ground  that  being  a  witness  from 


Klusman  v.  Beinez,  2  Miles  CPa.)  800;  WetberiU  v. 
^SeftziDger,  1  Miles  (Pa.)  287. 

If  a  citizen  or  resident  of  the  state,  he  is  entitled 
to  discharge  on  enterioir  his  appearance,  and  if 
Irom  a  f  oreifro  state,  absolutely.  Pollard  v.  Union 
Pac.  R.  Co.  7  Abb.  Pr.  N.  8.  70. 

The  privileare  of  a  witness  from  arrest  regnires 
an  absolute  discharge  from  arrest,  and  makes 
-such  arrest  a  oontempt  of  court  under  9  Rev. 
Stat.  40fiS.  i  SL    IbUL 

The  power  to  discharge  saitors  and  witnesses  is 
Inherent  in  every  court,  but  wlU  not  be  exercised 
•except  under  special  circumstances.  Kinsman  v. 
Beinez,  and  Wetherlll  v.  Seitadnger,  ntpra. 

It  has  been  held  there  is  no  Immanity  from  the 
eervice  ot  process,  because  the  party  is  only  tem- 
porarily within  the  jurisdiction  of  the  courts  Mo- 
Intire  v.  Mclntire,  5  Mackey.  844. 

In  Blight  V.  Fisher,  1  Pet.  C.  C.  41,  the  privilege 
of  a  suitor  or  witness  was  held  to  extend  only  to 
an  exemption  from  arrest,  and  did  not  exteod  to 
exemption  from  the  service  of  a  summons,  either 
upon  a  party  to  a  cause  or  a  witoess. 

The  exemption  has  been  held  only  to  apply  to 
Arrest  and  not  to  cover  cases  of  service  of  process 
which  does  not  interfere  with  or  prevent  the 
party's  attendance  upon  the  court.  Baldwin  v. 
Emetson,  16  R.  L  804:  Gapwell  v.  Sipe,  17  R.  1. 47S. 

A  suitor  may  be  privileged  from  arrest  on  civil 
process,  but  is  not  privileged  from  service  of  non- 
bailable  process.  Hunter  v.  Cleveland,  1  Brev. 
167;  Hopkins  v.  Oobum,  1  Wend.  292;  Sadler  v. 
Bay,  (6  Bloh.  L.  fB8;  Legrand  v.  Bedlnger,  4  T.  B- 
Mon.  saO. 

The  privilege  only  eztends  to  the  ezeraption  of 
his  person  from  arrest.    Sadler  v.  Ray,  supra. 

It  does  not  apply  to  a  prisoner  discharged  from 
•duress  or  imprisonment.  Lsmch's  Case,  1  City 
HallRec  188:  8botwell*s  Osse,  4  City  Hall  Reo.  76. 

And  does  not  eztend  throughout  the  term  at 
which  the  cause  is  marked  for  trial.  Smythe  v. 
Banks,  4  U.  8.  4  Dall.  8»,  1 L.  ed.  854. 

Nor  is  it  an  absolute  freedom  from  arrest,  such 
as  belongs  to  the  members  of  the  royal  family  of 
England,  or  to  amhasmdors  and  some  others, 
fimith  V.  Jones,  76  Me.  188, 49  Am.  Etep.  606. 

It  is  not  a  total  ezemptlon  from  arrest,  such  as 
li  extended  to  persons  discharged  from  arrest  in 
bankruptcy  or  Insolvency  proceedings,  or  where 
the  law  forbids  arrest  for  the  collection  of  de- 
mands.  Ibid. 

It  does  not  apply  to  a  witness  taken  to  a  foreign 
etate  to  answer  a  criminal  charge,  served  with  a 
summons  while  there.  Scott  v.  Curtis,  27  Yt.  782; 
Com.  V.  DanieL  4  Clark  (Pa.)  49;  Key  v.  Jetto,  1 
Pittsb.  117:  Byler  v.  Jones,  22  Mo.  App.  628;  Moore 
T.  Green,  7S  N.  C.  804, 21  Am.  Kep.  470:  Williams  v. 
Bacon,  10  Wend.  686;  Addicks  v.  Bush,  IPhila.  19. 

In  Lucas  v.  Albee,  1  Denio,  666,  the  court  held  the 
rule  of  privilege  did  not  extend  to  a  defendant,  ar- 
rested on  a  capias  in  a  civil  action  for  an  offense  of 
which  he  had  just  been  tried  and  convicted  in  the 
«ourt  of  special  sessions. 

It  has  been  held  not  to  apply  to  the  case  of  a 
suitor  served  with  a  writ  of  summons  while  attend- 
teg  court,  such  process  not  interfering  with  his  at- 
tending nor  obstructing  the  due  administration  of 
Justice.   Bills  T.DeGarmo,19L.R.  A.660,17R.I 

m. 

Nor  to  proleot  a  witness  from  arrest  for  perjury 


committed  in  the  cause  wherein  he  had  given  evi- 
dence.   Ex  parte  Levi,  28  Fed.  Rep.  66L 

The  privilege  extends  at  common  law  only  so  far 
as  to  discharge  from  arrest  when  arrested  on  civU 
process,  and  does  not  abate  the  suiL  Christian  t. 
WiUlams,  111  Mo.  420. 

The  privilege  from  arrest  of  parties  and  witnesses 
attending  before  the  senate  or  house  of  represen- 
tatives, or  their  committee,  is  the  same  as  of  those 
attending  any  strictly  judicial  tribunal.  Thomp- 
son^ Case,  122  Mass.  428, 28  Am.  Rep.  870. 

The  fact  that  a  party  is  engaared  in  preparing  to 
set  aside  a  referee's  report  gives  him  no  claim  to 
exemption  from  arrest.  Clark  t.  Grant,  2  Wend. 
267. 

Such  act  only  grants  immunity  from  arrest  when 
the  party  is  in  attendance  under  due  service  of  a 
subpoena.  Massey  v.  Colville,  46  N.  J.  L.  U9,  46 
Am.  Rep.  764. 

The  law  permits  civH  suits  to  be  commenced  and 
prosecuted  against  persons  who  may  be  brought 
unwillingly  into  the  state,  where  the  creditor  has 
nothing  to  do  directly  or  indirectly  with  bringing 
such  debtor  within  the  jurisdiction  of  the  oourU 
Nichols  V.  Ooodheartk  6  IlL  App.  074;  Williams  v. 
Bacon,  10  Wend.  686. 

In  Nichols  v.  Ooodheart,  supra,  the  defendant, 
brought  within  the  state  on  a  criminal  process,  was 
sued  civilly,  and  it  was  held  the  evidence  not  show- 
ing that  the  plaintiff  brought  him  within  the  juris- 
diction, either  directly  or  indirectly^  that  such  suit 
was  maintainable. 

On  every  joint  and  several  bond,  where  the  ac- 
tions are  supported  against  two  or  more  defend- 
ants, every  individual  is  liable  in  his  separate  and 
distinct  capacity,  and  the  privilege  or  exemption 
from  arrest  which  the  law  allows  to  one  defendant 
will  not  prevent  the  ordinary  course  of  justice 
against  any  of  the  other  obligors,  the  privilege  not 
bemg  extended  by  implication,  because  a  fellow 
debtor  is  entitled  to  legislative  ezemptlon  from 
arrest.    Oibbes  v.  Mitchell,  2  Bay  (8.  C.)  406. 

In  Greer  v.  Young,  120  111.  180,  reversing  Greer  v. 
Youngs,  17  111.  App.  106.  the  court  held  the  privi- 
lege was  not  to  be  eztended  to  a  case  of  service  by 
merely  reading  the  document. 

Such  an  action  does  not  come  within  the  reaaooa 
of  the  rule.    Greer  v.  Young,  mpra. 

TV,  PcurtUt  a»  wUne9M$» 

Nonresident  parties  have  been  held  entitled  to 
privilege  from  service  of  summons.  Wilson  Sew- 
ing Mach.  Co.  V.  Wilson,  22  Fed.  Rep.  808;  Brooks 
V.  Farwell,  4  Fed.  Rep.  166;  Parker  v.  Hotchkiss,  1 
Wall.  Jr.  269;  Juneau  Bank  v.  McSpedan,  6  Biss.  64; 
Small  V.  Montgomery.  28  Fed.  Rep.  707:  United 
States  V.  Bridgman,  9  Biss.  221;  First  Nat.  Bank  of 
St.  Paul  V.  Ames,  89  Minn.  179;  Gregg  v.  Sumner, 
21  111.  App.  110;  Wilson  v.  Donaldson,  8  L.  R.  A.  206, 
117  Ind.  866;  Greer  v.  Young,  120  111.  189,  reversing 
Greer  v.  Youngs,  17  HI.  App.  106;  Jacobson  v.  flos- 
mer,  76  Mich.  284;  Letherby  v.  Shaver,  78  Mich.  600; 
Mltcheli  V.  Huron  Circuit  Judge,  68  Mich.  642;  Ter- 
ry V.  Bast,  8  W.  N.  C.  68;  Moletor  v.  Slnnen,  7  L.  R. 
A.  817, 76  Wis.  808:  Addicks  v.  Bush,  1  Pbila.  19; 
Wetherill  v.  Seitzlnger,  1  Miles  (Pa.)  237;  Water- 
man V.  Merrltt,  7  R.  L  846;  Palmer  v.  Rown,  21  Neb. 
462. 60  Am.  Rep.  844;  Hatsey  ▼•  Stewart,  4  N.  J.  L. 
866;  Tribune  Asso.  v.  Sleeman,  12  N.  Y.  Civ.  Proc. 
Rep.  21;  Matthews  v.  Tufts,  87  N.  Y.  668;  Hurpky  t. 
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mnother  state  he  was  exempt  from  civil  pro- 
cess while  attending  as  a  witness  in  the  short 
note  ca^e,  and  for  a  reasonable  time  there- 
after. This  motion  was  answered  by  Mullen, 
who  insisted  that  it  should  be  dismissed  but 
the  court  below  being  of  opinion  that  it  was 


bound  by  the  decision  of  this  ooart  In  Boi- 
giano*$  Case,  78  Md.  189,  passed  an  order 
quashing  the  writ  of  summons  as  prayed  by* 
Sanborn.  From  this  ocder  Mallen  lias  ap- 
pealed. 
The  only  question,    therefore,    preaented' 


Bweecy,  2  N.  T.  Supp.  241;  Person  ▼.  Grier,  W  N.  Y. 
124,  28  Am.  Rep.  86:  Duncan  ▼.  Miller,  87  N.  J.  L. 
182:  Hoi  mes  v.  Nelson,  1  PliUa.  217;  Hayes  v.  Sblelds* 
S  Teates,  282;  Kauffman  y.  Kennedy.  26  Fed.  Bep. 
786;  Miles  ▼.  McCuUouflrh,  1  Blnn.  T7:  Bridges  T. 
Sheldon,  18  Blatchf.  607. 

They  have  also  been  held  exempt  trom  arrest  tai 
elvil  actions.  Ck>mpton  ▼•  Wilder,  M>  Ohio  St.  180; 
Page  ▼.  Randall,  6  OaL  8^  Thompson's  Case,  120 
Mass.  4S8^  23  Am.  Bep.  870;  Oom.  ▼.  Huggeford,  9 
Pick.  267;  Wood  ▼.  Neale,  6  Gray,  688;  Oase  v.  Bora- 
baoher,  15  Mich.  687;  Torry  y.  Bast,  8  W.  N.  C.  68; 
Addloks  y.  Bash,  1  Pblla.  19;  Wetherell  ▼.  Seitzin- 
ger,  1  Miles  (Pa.)  2S7:  Harris  v,  Grantham,  1 N.  J.  L. 
142;  Clark  v.  Grant,  2  Wend.  257;  Snellingy.  Watrous, 
S  Paige,  814, 2  L.  ed.  988;  Murpby  v.  Sweezy.  2  N.  Y. 
Bupp.  241;  Saihioflrer  y.  Adier.  2  Robt.  704;  Ellis  v. 
De  Garmo,  19  L.  R.  A.  500, 17  R.  L  715;  Duncan  y. 
Miller,  87  N.  J.  L.  182;  Tribune  Asso.  y.  Sleeman,  12 
N.  Y.  Civ.  Proo.  Rep.  21;  Holmes  v.  Nelson,  IPbila* 
H7;  Hayes  y.  Shields,  2  Yeates,  222;  Moletor  y.  Sln- 
nen.  7  L.  B.  A.  817,  78  Wis.  806;  Com.  y.  Daniel,  4 
dark  (Pa.)  48:  Pollard  y.  Union  Pac.  R.  Co.  7  Abb. 
Pr.  N.  8.70;  Ex  parte  McNeU,  6  Mass.  245:  Blight 
y.  Fisher,  1  Pet  C.  C.  41;  Schlesinger  y.  Poxwell, 
1  N.  Y.  Qty  Ct.  Bep.  4A1;  Blohards  y.  Goodson,  2 
▼a.  Cas.  SO;  Taft  y.  Hoppln,  Anthon,  Nisi  Prius 
187. 

But  some  courts  haye  held  that  a  nonresident 
plaintiff  is  not  exempt  from  obeying  any  ordinary 
process  of  the  court.  Page  y.  Bandall,  supra;  Bish- 
op y.  Voee,  27  Conn.  L 

A  nonresident  plaintiff  is  not  exempt  from  sery- 
Ice  of  a  summons  in  another  salt.  Baldwin  y.  Em- 
erson, 16  R.  I.  804. 

The  reason  being  that  such  seryioe  amounts  sim- 
ply to  a  notice  and  does  not  obstruct  the  adminis- 
tration of  Justice,  nor  interfere  with  the  attend- 
ance or  attention  of  a  party  to  the  suit  then  on 
trial.    Ellis  y.  De  Garmo,  19  ?«.  R.  A.  500,  17  R.  I. 

Where  the  plaintiff  alleged  that  he  was  not  a  resi- 
dent of  San  Francisco,  in  attendance  as  a  suitor 
upon  the  board  of  the  United  States  land  commis- 
sioner, but  did  not  allege  that  at  the  precise  time 
of  the  summons  he  was  in  attendance  upon  any 
oourt  as  a  witness,  juror,  or  party,  the  court  held 
that  even  if  this  had  been  so  he  would  only  have 
been  exempted  from  arrest  in  a  dvil  action,  and 
not  from  obeying  any  ordinary  process  of  the 
court    Page  v.  Randall,  6  Cal.  88. 

Yet  where  a  nonresident  party  plaintiff  in  a  suit 
procured  a  writ  of  protection  and  attending  under 
it  on  the  trial,  and  until  the  oase  was  committed  to 
the  jury,  and  when  on  his  way  home  was  served 
with  a  writ  of  summons,  the  action  was  dismissed 
for  want  of  legal  service.  Waterman  v.  Merritt, 
TR.L845. 

Where  the  defendant  pleaded  in  abatement  that 
he  was  priyileged  while  attending  court  as  a  party 
defendant  to  another  suit  from  service  of  a  dvil 
process,  the  court  held  that  in  general,  exemption 
from  service  of  process  without  arrest,  merely  be- 
cause a  party  wss  attending  court  awaiting  trial, 
was  unauthorized  by  any  settled  rule  of  law  and 
was  not  required  by  public  polioy.  Case  y.  Bora- 
baoher,15Mlcb.587. 

A  more  nominal  plaintiff  without  personal  inter- 
cat  in  the  suit  in  attendance  as  such,  is  entitled  to 
exemption  from  service  of  summons.  Capwell  y. 
ttpcl7R.I.475. 

In  Moletor  y.  Sinncn,  7  L.  R.  A.  817, 78  Wia  808. 
S5L.KA. 


boweyer,  it  was  held  that  the  weight  of  Judicial 
opinion  was  in  fayor  of  the  proposltioo  that  where- 
a  party  in  good  fsith  Is  brought  within  the  juri^ 
diction  of  a  state,  or  detained  therein,  being  a  non- 
resident either  as  a  party  to  a  suit  or  sub  a  witaem^ 
in  another  suit,  he  is  not  subject  to  servloe. 

The  authorities  hold  that  priyfleipe  ftrom  the- 
seryioe  of  summons  has  cxisled  from  tinoe  Immemo- 
ria]«  and  has  been  upheld  by  both  the  fiederal  and- 
state  courts,  and  the  rule  of  law  annoiuioed  by 
them  with  such  unanimity  ought  not  to  he  oonskl- 
ered  to  haye  been  abrogated  by  any  ImpUcatloB 
from  the  language  used  In  seotlon  5450  of  the  Ohio- 
Statute.   Andrews  y.  Lembeok,  46  Ohio  St.  88. 

In  Addlcks  y.  Bush,  1  Phila.  19,  the  defendant 
was  charged  with  criminal  conspiracy,  tried,  and 
acquitted,  and  immediately  afterwards  served  with, 
writ.  The  oourt  held  there  was  no  disttnodoii. 
of  the  privilege  between  that  of  arrest,  andcerrio*- 
of  dvil  process. 

In  State  v.  Stewart,  80  Wis.  587, 60  Am.  Bepi  38a. 
however,  where  the  relator  was  arrested  in  Indiaiia. 
u  pon  a  requisition,  and  after  being  tried,  acquitted, 
and  discharged,  was  again  arrested  before  be  had 
time  to  return,  it  was  held,  there  being  amnire- 
meat  between  the  states,  thatfthe  second  airesr 
waslegal* 

And  in  a  case  where  the  question  was  whether  a. 
person,  charged  with  crime  before  a  commltiing 
magistrate  to  discharge  on  his  recognisance  for  a. 
further  hearing,  was  subject  while  returning  from 
the  oflace  of  the  magistrate  to  arrest  on  dvU  pro- 
cess for  debt,  the  court  held  that  such  a  man  dtd 
not  come  within  any  of  the  classes  of  persons  ex- 
empted by  law,  while  going  to,  attending  on,  or  re- 
turning from  judicial  proceedings  in  whioh  they 
were  interested,  he  being  neither  a  suitor,  wimesn 
Juror,  nor  officer  of  the  oourt.  Key  y.  Jetto,  1. 
Pittsb.  U7. 

So  where  the  defendant,  charged  with  haying  ob- 
tained goods  by  false  pretenses,  arrested  as  a  fugi- 
tive from  justice  in  the  state  of  Maseacbuaetts,  by 
yirtue  of  a  precept  by  the  governor  of  that  state,, 
was  again  arrested  on  a  eaipioM  ad  rttpondendiim  Ia 
actions  founded  upon  oontract«  it  was  held  be  wa» 
not  within  the  rule.of  privilege.  Williams  y. 
10  Wend.  038. 

Again  where  the  plaintiff  sought  to  set  aside  i 
diet  and  judgment,  upon  the  ground  that  the  suit 
was  brought  and  seryioe  perfected  upon  him  whil» 
In  attendance  upon  the  court,  by  virtue  of  a  Btat» 
requisition  for  him  as  a  fugitlye  from  jostiofr 
forced  to  return  to  answer  the  charge  against  him. 
to  which  he  did  not  appear  or  plead,  but  It  did  not 
appear  that  he  was  In  the  state  under  any  extra- 
dition In  legal  contemplation,  his  presence  not 
being  compelled,  the  oourt  held  he  was  there  ss  a. 
mere  yolunteer.  and  that  if  not  m  the  state  sa  a 
prisoner  or  under  compuMon  as  a  fugitive  from 
justice,  he  was  liable  as  others  and  must  answer  in 
like  manner;  and  further  that  he  did  not  avail 
himself  of  the  privilege  at  the  pro|>er  time,  even 
if  he  were  entitled  to  ifi^  King  y.  Pliinips,  70  Qa. 
409. 

In  Brooks  y.  Harwell,  4  Fed.  Bep.  IM.  the  oourt^ 
stated  that  the  authorities  were  dear  to  the  point, 
that  a  party  going  into  another  state  as  awitnesa 
or  as  a  party  under  process  of  a  court,  to  attend 
upon  the  trial  of  a  cause,  was  exempt  from  process 
in  such  state  while  necessarily  attending  In  respeca 
to  such  trial,  following  Parks  y.  Hotohkia,  snA 
Juneau  Bank  v.  McSpedan,  5  Biss.  84. 
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here,  It  whether,  under  the  circmnstanoei  of 
this  case,  the  appellee,  Sanborn,  is  exempt 
from  the  aervice  of  snmmona  iaeued  to  bring 
him  into  court  to  respond  in  damages  for  the 
wrongful  and  malicious  issuing  of  the  at- 
tachment   We  do  not  think  this  case   is 


within  the  rule  laid  down  by  this  oourt  In^ 
Bolgiano*i  Que,  iupra.  That  was  the  case  of 
a  witness,  who  was  not  a  party  to  the  suit, 
who  came  here  from  New  Jersey,  where  he- 
resided,  for  the  purpose  of  testifying  in  a^ 
cause  on  trial  in  this  state,  and  we  there  ez* 


The  rule  was  extended  to  the  case  of  a  nonrest- 
dent  defeodant,  lodloted  hi  tbe  district  court,  who 
<Mime  to  the  state  wtthont  arrest*  under  ammge- 
meat  with  the  iroTemmeDt  for  tbe  purpose  of 
beinflr  present  at  bis  trial,  and  pleadlDg  to  the  In- 
dletment  and  gMng  ball,  served  with  sununoos  in 
•  civil  action,  his  attendaDce  beinff  really  compol- 
flory,  as  if  he  had  not  come  he  coold  have  been 
brouirbt  upon  warrant,  and  for  that  reason  he  was 
neoeflsarlly  within  the  juriadictlon.  United  States 
w.  Brtdyman,  9  Biss.  SBL 

Where  a  dtiien  of  the  state  of  Pennsylvania  was 
extradited  upon  a  criminal  prosecution  instituted 
in  tbe  state  of  Ohio,  and  upon  his  bdng  brought 
into  tbe  latter  state,  was  served  with  summons  and 
arrested  in  a  dvil  action.  It  was  held  he  was  entitled 
to  privilege.   Oompton  t.  Wilder.  40  Ohio  St.  18Q. 

Where  the.  defendant!  immediately  after  the 
trial  was  served  with  a  capias  containing  an  ae 
eUam  clause,  and  ball  not  being  demanded  indors- 
ing his  appearance,  it  was  held  that  the  defendant 
was  privileged  from  arrest,  but  not  from  having 
process  served  upon  him  In  that  action,  which  was 
non-bailable.    Hopkins  t.  Ck>bum,  1  Wend.  80S. 

The  doctrine  of  privilege  of  nonresident  witnesses 
ftnd  parties  was  upheld  in  Small  v.  Montgomery,  23 
Fed.  Rep.  707,  where  a  nonresident  defendant,  a 
necessary  witness  on  his  own  behalf,  was  served 
with  a  subpoBoa  m  another  cause  then  pending  In 
the  circuit  court,  and  while  attending  as  a  witness 
in  the  latter  In  obedience  to  the  eubpcana,  was 
served  with  process  to  which  he  pleaded  In  abate- 
ment upon  which  plea  tbe  oourt  gave  judgment. 

So  In  Parker  v.  Hotchkiss,  1  WaU.  Jr.  200,  the  de- 
fisndant,  a  nonresident  served  with  summons  on 
the  day  of  the  trial  at  his  lodgings,  was  held  priv* 
ileged,  the  court  overruling  Blight  v.  Sisher,  1  Peiu 

aa4L 

The  rule  applies  to  a  defendant,  attending  as  a 
party  and  witness  before  an  examiner  in  chancery 
in  the  dicult  court  in  a  suit,  serred  with  summons 
pursuant  to  section  287  of  chapter  SS  of  tbe  Minne- 
flota  General  Statutes  of  1878,  requiring  him  to  show 
cause  why  he  should  not  be  bound  by  the  judg- 
ment In  an  action  brought  against  tbe  firm  In 
which  he  was  a  partner,  lilrst  Nat.  Bank  of  St. 
Paul  V.  Ames,  80  Minn.  170. 

To  the  case  of  one  within  the  inrlsdlotion  for  the 
purpose  of  testifying  on  his  own  behalf  under  the 
advise  of  counsel,  served  with  summons  while  tbe 
jury  were  considering  the  esse  and  while  he  was 
atiU  in  the  oourt-room.  Gregg  v.  Sumner,  21  UL 
App.  110. 

In  Wilson  v.  Donaldson,  8  L.  B.  A.  208, 117  Ind. 
868,  a  nonresident  defendant  In  the  state  for  the 
purpose  of  testifymg,  was  held  not  legally  served 
with  a  summons  at  the  suit  of  the  same  plaintiff, 
the  provisions  of  section  812  of  the  Indiana  Bevised 
Statutes  of  1381,  providing  for  service  on  a  non- 
resident not  applying  to  such  a  case. 

Where  tbe  Utigants,  citizens  of  Tennessee,  met  In 
Georgia  and  each  sued  out  ball^rocess  against  the 
other,  and  the  defendant  was  arrested  in  vacation, 
tbe  court  thought  It  but  Just  that  he  might  have 
tbe  pialntm  arrested  during  the  term,  where  he 
was  in  attendance  as  a  suitor,  but  the  court  upon 
appeal  held  that,  inasmuch  as  the  law  as  it  then 
stood  made  no  such  distinction,  tbe  exception 
must  be  grafted  upon  common-law  principle  by 
the  legislature  and  not  by  the  courts.  Henegar  t. 
Spangler,  20  Ga.  217. 

Where  a  nonresident  presented  a  dalm  against 
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the  commonwealth  of  Massachusetts  to  the  legis- 
lature, and  voluntarily  appeared  before  a  joint^ 
oommittee  to  prove  the  same,  when  be  was  arrested 
on  an  execution  issued  upon  a  judgment  of  that 
state  against  him,  he  was  held  prlrileged  and  dis- 
charged on  writ  of  habeas  corpus.  ThompsonV 
Osse,  182  Mass.  428, 28  Am.  Bep.  870. 

So  where  the  petitioner,  having  a  suit  pending, 
obtained  a  writ  of  protection  and  wss  arrested 
while  employed  about  his  cause,  which  presented  a 
question  of  law  upon  facts  agreed,  and  it  was  not> 
shown  that  it  would  not  be  put  upon  tbe  law 
docket  of  the  term,  or  that  tiiere  would  be  no  jury- 
trials.  It  was  held  he  could  not  be  prejudiced  by 
the  circumstance  that  the  term  was  a  la  w  term  an(t 
was  therefore  entiUed  to  be  discharged  upon 
habeas  corpus.    Com.  v.  Huggef  ord,  0  Pick.  267. 

And  where  the  petitioner,  a  foreigner,  whose  claim 
was  specially  assigned  for'examioation,  attended  a 
hearing  by  commissioners  appointed  by  a  judge  of 
probate  to  examine  claims  against  an  insolvent 
decedents  estate,  which  was  beffun  and  continued*. 
was  arrested  on  mesne  process  before  the  adjourned 
meeting,  he  was  held  privileged  and  discharged 
upon  habeas  corpus.    Wood  v.  Neale,  5  Gray,  638. 

Again  where  the  relator  was  served  with  a  sum- 
mons while  on  his  way  home,  without  any  devia- 
tion as  to  his  journey,  and  with  no  delay  that  was 
not  fully  justified,  the  service  was  held  a  breach  of 
privilege  and  an  abuse  of  process  and  a  mandamus- 
was  granted  with  costs  against  the  plalntUt.  Jacob- 
son  V.  Hosmer,  76  Mich.  284. 

And  again  where  a  nonresident  plaintiff  was 
served  with  a  summons  while  attending  court  on  a 
trial  of  his  sutt,  as  a  party  and  a  witness  therein, 
and  for  no  other  purpose.  It  was  held  such  service 
was  void  and  might  be  set  aside  upon  a  motion  to 
the  court.   Letherby  v.  Shaver,  78  Mich.  600l 

So  also  where  the  relator,  a  nonresident,  attend- 
ing to  bosinesB,  wss  sued  civilly  and  also  arrested, 
criminally,  being  let  out  on  bail  went  in  search  of 
his  attorney,  but  did  not  find  him  on  that  day,  sub- 
sequenUy  visited  him  In  consultation  when  be  was 
served  with  summons  for  tbe  tort  involved  in  the 
criminal  complaint,  the  service  was  set  aside  upon, 
mandamus  as  a  broach  of  privilege.  Jacobson  v. 
Hosmer,  mtprcu 

Where  the  relator,  a  party  to  two  suits  m  a  for» 
eign  jurisdiction,  examined  as  a  witness  In  one  of 
the  causes,  the  other  being  continued,  was  served 
with  summons  In  another  suit  whUe  attending 
oourt  for  the  sole  purpose  of  giving  evidence,  and 
applied  to  the  court  to  set  aside  tbe  service  which 
being  refused  he  moved  for  a  mandamus,  the  court 
held  that  the  writ  should  issue  as  pubUc  policy,  the 
due  administration  of  justice  and  the  protection  to 
parties  and  witnesses  alike  demanded  It.  Mitchell 
V.  Huron  Circuit  Judge,  68  Mich.  MSL 

A  nonresident,  attending  upon  a  notice  of  his 
counsel  the  argument  of  a  rule  on  which  he  was 
defendant,  was  served  with  summons  while  on  bis 
way  back  to  his  hotel,  and  was  held  privileged  from 
arrest  or  service  of  summons.   Tony  v.  Bast,  8  W. 

So  where  a  nonresident  defendant  attended  with 
a  view  of  being  present  with  bis  counsel  at  tbe- 
taking  of  the  depositions  of  a  witness,  under  rule- 
entered  for  that  purpose,  the  court  held  that  he- 
was  entitied  to  the  privilege  of  a  suitor,  notwith- 
standing the  cause  was  at  that  time  under  arbltra- 
tion.   Wetherill  v.  Seltsinger,  1  Miles  (Pa.)  287. 

In  Com.  V.  Hambrlgfat,  4  Serg.  ft  B.  Ui,  the  d^ 
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fxressed  the  view  that  the  tendency  of  the 
•courts  in  this  country  **  is  to  enlarge  the  priv- 
ilege and  afford  full  protection  to  suitors  and 
witnesses  from  all  forms  of  process  of  a  civil 
nature  during  their  attendance  before  any 
judicial  tribunal,  and  for  a  reasonable  time 


in  goingand  returning,"  but  continuing,  wt 
said,  **  We  think  the  decided  weight  of  aa- 
thority  has  extended  the  privilege'ao  far,  at 
least,  as  to  exempt  a  resident  of  another  state 
who  comes  into  this  state  as  a  witness  to  give 
evidence  in  a  cause  here  from  service  of  pro- 


Jendant,  taken  on  a  eapUu  ad  aatitfooiendvm  which 
was  Bet  aside,  was  afterwards  arrested  upon  a 
'Capias  ad  respondendum  mnd  imprisoned,  the  oouit 
Tefused  the  rule  to  show  cause  why  he  should  not 
be  discharged,— held  upon  appeal  that  the  court 
would  not  interfere  with  the  decision  of  the  oourt 
below  upon  the  question  of  privilege. 

The  same  doctrine  was  upheld  by  the  oourt  in 
Palmer  v.  Rowan,  21  Neb.  462,  60  Am.  Bep.  844, 
where  the  defendants  attended  oourt  in  a  suit  in 
which  the  state  was  proseoutinff  and  in  which  they 
were  entitled  to  defend. 

Where  the  defendant  was  arrested  while  attend- 
ing the  inferior  court  of  another  county,  he  was 
•discharged  from  arrest  upon  motion.  Harris  v. 
^Grantham,  1 N.  J.  L.  Itf. 

A  nonresident  attending  as  a  necessary  party, 
who  after  the  decision  left  the  court-room,  and 
while  descending  the  steps  of  the  court-house  was 
met  by  the  sheriff  who  read  a  summons  to  him 
when  the  defendant  went  directly  to  his  counsePs 
oflBce  to  consult  him  and  was  there  served  with  a 
copy,  was  held  entitled  to  a  discharge.  Halsey  v. 
Stewart,  4  N.  J.  L.  808. 

And  a  nonreRident  attending  a  reference  as  a 
•party  to  the  suit,  was  held  entitled  to  the  privilege 
-from  arrest.    Clark  v.  Grant,  2  Wend.  267. 

Where  upon  attachment  against  a  defendant  for 
non-answer  to  a  complaint,  he  applied  to  the  proper 
officer  for  his  dlrobarge  under  the  insolvent  act, 
and  an  examination  was  obtained  and  after  its 
^lose  and  as  he  was  leaving  the  office  was  arrested 
by  an  improper  contrivance,  he  was  dlBCharged. 
finelling  v.  Watrous,  2  Paige,  814, 2  L.  ed.  823. 

A  nonresident  present  to  answer  a  criminal 
charge,  served  with  civil  process  while  necessarily 
in  the  state  waiting  an  examination,  was  held  en- 
-titled  to  im  m  unity  from  service  or  arrest.  Murphy 
V.  Sweezy,  2  N.  Y.  Supp.  241. 

In  the  above  case  the  defendant  had  given  bail  to 
•appear  at  any  time  when  caUed  upon,  and  the  case 
bad  been  adjourned  owing  to  the  inability  of  the 
complainant  to  attend.    Ibid, 

A  defendant  present  for  the  purpose  of  attending 
*«  meeting  of  creditors  of  a  banl^rupt,  solely  as  a 
creditor  and  witness  to  prove  his  debt  and  claim 
•against  the  estate,  to  participate  in  the  choice  of 
assignee  and  for  no  other  purpose,  served  with 
process  fifteen  minutes  after  the  adjournment  of 
the  meeting,  was  held  privileged.  Matthews  v. 
Tufts,  87  N.  Y.  568. 

Where,  before  the  oourt  in  which  his  action  was 
pending  commenced  its  session,  having  come  for 
the  purpose  of  attending  either  the  trial  of  his 
eause  or  its  removal  upon  the  Justification  of  sure- 
ties the  defendant  was  arrested  when  leaving  for 
home  thinking  nothing  would  be  done,  it  was  held 
be  was  entitled  to  go  to  ascertain  if  anything  would 
be  done  as  was  expected,  and  to  return  unmolested, 
and  that  merely  stopping  to  announce  to  opposing 
4M)unsel  that  nothing  would  be  done,  was  not  a  de- 
viation, and  was  therefore  entitled  to  be  discharged 
<on  stipulating  not  to  bring  an  action.  Salhinger  v. 
Adler,2Robt.704. 

So  where  the  parties  were  attending  court  ui>on 
the  hearing  of  an  habeas  corpus,  which  was  dis- 
missed and  the  parties  had  an  interview,  which  the 
plaintiff  pretended  was  for  the  purpose  of  an  ami- 
cable  settlement,  but  really  for  the  purpose  of 
detaining  the  defendant  until  such  time  as  he  could 
Issue  another  writ,  which  was  served  during  the 
•Interview,  the  court  held  the  same  an  abuse  of  the 
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process  of  the  court  and  dismissed  the  wwtL  E» 
parte  Everts,  2  Disney  (Ohio)  88. 

And  where  the  defendant  served  with  an  ordi- 
nary summons  pleaded  in  abatement  that  be  was  a 
resident  of  another  state,  present  for  the  porpoBS 
of  defending  an  action  pending  against  bim,  and 
testifying  on  his  own  behalf,  which  actioo  being 
called  on  for  trial  he  announced  bis  readiness  to 
proceed,  but  plaintiff  dismissed  the  action  and 
withdrew  the  papers  from  the  file,  but  immediately 
afterwards  reflled  his  complaint  and  caused  de- 
fendant to  be  served  with  a  new  summons  while  on 
Us  way  home,  the  court  held  the  service  Illegal. 
Wilson  V.  Donaldson,  8  L.  B.  A.  266, 117  Ind.  868. 

Again  where  a  nonresident  attended  divorce  pro- 
ceedings, the  hearing  of  which  was  adjourned  ow- 
ing to  the  wife*s  sickness,  and  remained  in  the  state 
awaiting  the  assignment  of  the  hearing,  the  oonrt 
held  that  until  such  assignment  under  the  facts,  be 
was,  and  was  required  to  be  in  attendance  upon  the 
court  in  the  strict  sense  of  the  term,  the  case  not 
being  continued  or  definitely  postponed,  and  being 
in  order,  he  was  liable  to  he  called  at  any  time  when 
the  petitioner  could  come  Into  court,  and  that 
therefore  his  arrest  on  writ  of  assumpsit  was  a  vio- 
lation of  his  privilege  as  a  party  attending  oonr^ 
Ellis  V.  De  Garmo,  19  L.  R.  A.  600, 17  B.  L  TISl 

In  Re  Kimball,  2  Ben.  88,  a  bankrupt  was  arrested 
while  on  his  way  to  the  register*s  office  for  the 
purpose  of  examination,  it  was  held  that  he  was 
not  exempt  from  arrest  under  section  28  of  the 
Bankrupt  Act,  but  that  the  order  was  substantially 
a  subposna  and  he  was  to  be  considered  as  a  wit- 
ness, and  that  as  such  and  as  a  party,  he  was  en- 
titled to  protection  and  his  discharge  was  ordered 
as  a  breach  of  privilege  subject  to  the  power  to  ra- 
arrest. 

In  Ex  parte  Kemey,  1  Atk.  66,  the  question  was 
raised  as  to  whether  a  man  was  liable  to  be  rear- 
xested  while  under  the  summons  of  commlssionerB 
of  bankrupts,  and  the  oourt  considering  it  a  ques- 
tion of  great  imi>ortance  and  finding  no  preced- 
ence of  like  cases,  ordered  the  petltfon  to  stand 
over  and  a  search  to  be  made  for  such  cases,  and  in 
the  meantime  advised  the  sheriffs  to  discharge  the 
petitioner. 

But  in  Parker  v.  Manoo,81  Hun,  519,  the  evidence 
was  agreed  to  be  taken  before  a  notary  public  cot 
of  court,  and  the  defendant  who  came  into  the 
state  for  that  purpose  was  served  with  summons  in 
a  civH  action  by  the  same  plaintiff.  It  was  held  that 
he  was  not  entitled  to  the  privilege,  as  the  doc- 
trine did  not  apply  to  cases  where  .the  testimony 
was  taken  out  of  court. 

So  in  Finch  v.  Galligher,  12  N.  T.  Supp,  4B7, 21 
Abb.  N.  G.  404,  the  defendant,  a  nonresident,  was 
served  while  attending  court  as  a  party  and  at- 
torney in  his  own  behalf,  the  proofs  showing  that 
he  remained  longer  than  .was  neoessary  after 
his  determination  to  drop  the  examination  by  way 
of  depositions,  and  the  oourt  held  the  privilege  was 
lost  by  remaining  within  the  state  an  unreasonable 
and  unnecessary  length  of  time,  bis  presence  hav- 
ing no  real  relation  with  'the  examination  of  wit- 
nesses, and  was  purely  for  his  own  pleasure  and 
purely  for  ulterior  objects. 

So  where  the  plaintiff,  present  under  the  advise 
of  his  attorney  for  the  purpcee  of  assisting  htan  in 
the  taking  of  depositions  in  support  of  his  case, 
while  in  his  attorney*s  office  considering  the  depo> 
sitions  taken,  was  served  with  process  by  tlit 
sheriff  reading  the  same,  ttwaa  held  be  was  net 
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for  the  oommencemeDt  of  a  civil  suit 
against  him  in  this  Btate,  and  that  the  prir- 
ilege  protects  him  in  staving  aud  returning, 
provided  he  acts  bona  fide,  and  without  un- 
jpeasonable  delay." 

The  language  above  quoted  was,  of  course. 


used  in  reference  to  the  facts  of  the  case  then 
before  us — that  of  a  witness  who  was  not  a 
party  to  the  cause.  As  we  did  not,  in  the 
case  just  cited,  undertake  to  lay  down  any 
general  rule  as  to  the  exemption  of  suitors 
from  civil  process,  because  that  was  a  case 


privileored  and  the  servioe  was  irood.  Greer  v. 
TouDir,  lao  liL  189,  reversing  Greer  v.  Youngs,  17 
IlL  App.  106. 

The  words  ••taken"  •*oaplaB"  and  ••arrest*'  do  not 
xoomprehend  the  service  of  a  prooess  by  which  no 
Imprisonment,  no  restndnt  of  liberty,  no  ball  Is 
required,  but  only  a  notloe  or  copy  of  the  process, 
lieirrand  v.  fiedinger,  4  T.  B.  Mon.  589. 

The  privilege  from  arrest,  as  established  under 
^tbe  Vermont  Statute,  chapter  84,  section  17,  ex- 
tends only  to  parties  or  witnesses  in  civil  suits,  and 
not  to  criminal  proceedings,  the  words  of  the  stat- 
-ute  showing  that  it  was  intended  to  confloe  its  pro- 
visions to  the  former  class  of  cases  its  words  are 
^*any  party  or  witness  in  any  case  pending  before 
«ny  court  in  this  state,  or  before  auditors,  referees, 
«tc."    Scott  V.  Curtis,  27  Vt  702. 

A  statute  only  extends  to  the  witness's  exemp- 
tion wben  he  is  attending  under  the  compulsion 
•of  a  subpoena.   Hardenbrook's  Case,  8  Abb.  Pr.  416. 

Prior  to  the  revised  statutes,  the  exemption  of 
iroluntary  witnesses  from  arrest  was  confined  to 
voluntary  foreign  witnesses. 

A  summons  In  a  dvil  action  is  '^process**  within 
•the  meaning  of  the  cases,  although  it  Is  held  not  to 
be  a  prooess  within  the  meaning  of  section  14  of  ar- 
-ticie  6  of  the  Minnesota  Constitution.  Sherman  v. 
<?uudlacb,87  Minn.  118. 

The  suggestion  that  the  North  Carolina  statutes, 
which  in  express  terms  exempt  witnesses  from  ar- 
rest, bad  the  effect  by  implication  of  abrogating 
the  rule  of  the  common  law  in  regard  to  suitors, 
was  held  to  have  no  force.  Hammerskold  v.  Rose, 
^  N.  C.  820. 

In  Hammerskold  v.  Bose,  supra,  the  court  held 
'that  It  saw  no  ground  to  support  the  position  that 
the  principles  of  the  common  law,  by  wbich  the 
euitor  while  going  to,  remaining  at,  or  returning 
Xrom  court  was  exempted  from  arrest,  was  in  force 
in  tbat  state. 

Section  5457  of  the  Revised  Statutes  of  Ohio 
4lesignates  particularly  the  persons  either  abso- 
lutely or  at  certain  times,  privileged  from  arrest, 
And  includes  all  suitors  wblle  going  to,  attending, 
'OT  returning  from  court. 

Section  5458  fixes  the  time  and  place  which  shall 
be  free  from  the  disturbance  liable  to  follow  from 
«n  arrest. 

Section  6469  provides,  nothing  in  this  subdivision 
«ODtaincid  shall  be  construed  to  extend  to  cases  of 
treason,  felony,  or  breech  of  the  peace,  or  to  priv- 
ilege any  person  herein  specified  from  being  served 
«t  any  time  with  a  summons  or  notice  to  appear, 
.  «nd  all  witnesses  not  contrary  to  the  provisions 
herein  contained,  made  in  any  place,  or  on  any 
liver  or  wateroourse  within  or  bounding  upon  the 
«tate,  shall  be  deemed  lawful. 

In  the  construction  of  this  statute,  it  is  held  that 
4in  indictable  offense  was  included  under  the  term 
**breaob  of  peace."    Ex  parte  Levi,  28  Fed.  Rep.  6SL 

V.  Wlineeaea  in  QeneraL 

A  resident  of  another  state  or  country  who  has 
In  good  faith  come  into  a  state  as  a  witness  to  give 
evidence  in  a  cause,  is  exempt  from  service  with 
prooess  for  the  commencement  of  a  civil  action 
against  him.  Sherman  v.  ^Gundlach,  37  Minn.  118; 
Bishop  V.  Vose,  27  Conn.  1;  Moletor  v.  Sionen,  7  L. 
R.  A.  817,  76  Wis.  808;  Schlesinger  v.  Foxwell,  1 K. 
T.  aty  Ct.  Rep.  461;  Jenkins  v.  Smith,  57  How.  Pr. 
171:  Matthews  v.  Tufts,  87  M.  Y.  668;  Pope  v.  Negus, 
8  N.  Y.  Supp.  796;  Person  v.  Grier,  66  N.  Y.  124,  28 


Am.  Rep.  85;  Brown  v.  Sleeman,  12  N.  Y.  Civ.  Proew 
Rep.  20;  Hopkins  v.  Cobom,  1  Wend.  2B2;  HoU 
lender  v.  Hall,  68  Hun,  604. 13  N.  Y.  Supp.  759, 88  N. 
Y.  S.  R.  848;  Sneiling  v.  Watrous,  2  Paige.  814, 2  Lb 
ed.  928;  Lamkin  v.  Starkey,  7  Hun,  479;  Thorp  v. 
Adams,  58  Hun,  603. 11  N.  Y.  Supp.  41;  Sheehan  v. 
Bradford,  B.  &  K.  R.  Co.  8  N.  Y.  Supp.  790;  Wilbur* 
V.  Boyer,  1 W.  N.  C  154;  Atohison^v.  Morris,  UBiss. 
191;  Bridges  v.  Sheldon,  18  Blatchf.  607;  Brooks  v. 
FarweU,  4  Fed.  Rep.  166;  Parker  v.  Hotohkiss,  1 
WalL  Jr.  269;  Juneau  Bank  v.  McSpedan,5  Biss. 
64;  Small  v.  Montgomery,  28  Fed.  Rep.  707;  First 
Nat.  Bank  of  St.  Paul  v.  Ames,  89  Minn.  179;  Gregg 
V.  Sumner,  21  111.  App.  110;  Wilson  v.  Donaldson, 
8L.  R.  A.  266,117  Ind.  856;  Palmer  v.  Rowan,  21 
Neb.  452.  59  Am.  Rep.  844;  Dungan  v.  Miller,  87  N. 
J.  L.  182;  Brett  v.  Brown.  13  Abb.  Pr.  N.  S.  295« 
Qipwell  V.  Sipe,  17  R.  1. 475;  Kauflmau  v.  Kennedy, 
25  Fed.  Rep.  785;  Baldwin  v.  Emerson,  16  R.  L  304; 
Saever  v.  Robinson.  8  Duer,  622;  Bolglano  v.  Gilbert 
Lock  Co.  78  Md.  182:  Pollard  v.  Union  PacR.  Co* 
7Abb.Pr.N.S.70. 

He  is  also  privileored  from  arrest.  Christian  v« 
Williams,  111  Mo.  429;  Sanf ord  v.  Chase,  8  Cow.  881$ 
Mackay  v.  Lewis,  7  Hun,  83;  Schlesinger  v.  Fox* 
well.1  N.  Y.  City  Ct.  Rep.  461;  Jones  v.  Knauss.  81  N. 
J.  Eq.  211;  Norris  v.  Beacb,  2  Johns.  294;  HoUender  v« 
Hall,  68  Hun,  604, 13  N.  Y.  Supp.  759. 88  N.  Y.  S.  R. 
848;  Farmer  v.  Uobbins,  47  How.  Pr.  415;  Dixon 
V.  Ely,  4  Edw.  Ch.  657, 6  L.  ed.  9T3;  Sneiling  v. 
Watrous,  2  Paige,  814,  2  L.  ed,  923;  Lamkin  ▼• 
Starkey,  7  Hun,  479;  Vincent  v.  Watson,  1  Rich.  Lb 
194;  Martin  v.  Ramsey,  7  Humph.  260;  Moore 
V.  Chapman,  3  Hen.  &  M.  260;  Washburn  v.  Phelps, 
24  Yt.  606;  Hurst's  Case,  4  U.  8.  4  DaU.  387. 1  L.  ed. 
878;  Smith  v.  Jones,  76  Me.  138.  49  Am.  Rep.  598; 
Pollard  V.  Union  Pao.  R.  Co.  7  Abb.  Pr.  N.  S.  70; 
Blight  V.  Fisher.  1  Pet.  C.  C.  41;  Massey  v.  Colvllie, 
45  N.  J.  L,  119,  46  Am.  Rep.  754. 

But  where  witnesses  bad  given  testimony  before 
the  grand  Jury  and  were  discharged  and  were  ar- 
rested on  a  warrant  charging  them  with  perjuryt 
it  was  held  they  were  not  protected  from  arrest  on 
such  criminal  charge,  it  being  an  indictable  of- 
fense.  Ex  parte  Levi,  28  Fed.  Rep.  66L 

In  Fleohter  v.  Franko,  15  N.  Y.  Supp.  674,  the 
court  upheld  the  doctrine  as  applied  to  nonresi- 
dent witnesses,  although  in  that  case  the  party  was 
a  resident  oC  the  state. 

The  fact  that  the  witness  was  not  Influenced 
makes  no  difference.  Atchison  v.  Morris,  11  BlsSi 
19L 

The  rule  is  especially  applicable  In  aU  fts  force  to 
suitors  and  witnesses  from  foreign  states  attending 
upon  the  courts  of  this  state.  Person  v.  Orler,  66 
N.  Y.  124,  23  Am.  Rep.  35. 

An  arrest  should  not  be  valid,  even  for  the  purw 
pose  of  giving  Jurisdiction  to  the  court  out  of 
which  the  prooess  issues,  especially  where  the  wit- 
ness is  attending  from  a  foreign  state.  Sanford  t* 
Chase,  3  Cow.  88L 

It  is  no  answer  to  the  claim  of  privilege  of  a  non* 
resident  witness,  tbat  he  was  not  served  with  com- 
pulsory process  after  bis  arrival  within  the  Juris* 
diction.    Brett  v.  Brown,  18  Abb.  Pr.  N.  S.  296. 

In  Pollard  v.  Union  Pao.  R.  Co.  7  Abb.  Pr.  N.  8. 
70.  the  court  held  that  the  mere  servioe  of  a  sum- 
mons without  anest,  in  a  cause  other  than  the  one 
in  which  the  party  was  attending  court,  would  not 
be  set  aside  on  the  ground  of  privilege. 

Since  the  revised  statutes,  the  privilege  fro n  arw 
rest  has  been  confined  to  witnesses  attending  court 
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iDVolying  onlj  the  rights  of  a  witness,  we 
do  not  think  the  case  now  before  us  would 
justify  U8  in  announcing  a  rule  of  exemption 
applicable  alike  to  all  suitors  in  all  civil 
actions.  As  to  what  the  better  rule  may  be, 
both  as  to  plaintiff  and  defendants,  there  Is 


some  conflict  of  authority;  but  we  are  of 
opinion  that  this  right  of  exemption  should 
not  be  extended  to  one  who,  like  the  appel- 
lee, comes  here  and  avails  himself  of  the 
right  given  him  by  our  statute  to  issue  ai^ 
attachment  for  fraud,  or,  as  it  is  generally^ 


after  beiiiff  Bubpoenaed.   Pollard  v.  Union  Fac  B. 
Oo.  nipro. 

In  FiDob  V.  Oalllflrber,  tiipra,  the  oonrtstatcid 
that  It  was  not  prepared  to  follow  tn  all  partlculan 
tbe  dootrioe  of  Greer  v.  Tountr,  120  111.  IBi. 

Where  a  witness  was  arrested  while  retuminff 
home  firom  a  ortmlnal  trial  In  which  he  had  slven 
evldenoe,  it  was  held  in  an  action  of  trespass 
brought  by  him  against  the  sheriff,  that  the  action 
could  not  succeed,  except  It  were  granted  by  a  leg- 
islative power.  Oarie  v.  Delesdemler,  18  Me.  808, 
80  Am.  Deo.  808. 

In  Smith  V.  Jones.  78  Me.  188, 48  Am.  Bep.  698,  the 
plaintiff  sued  defendant  for  oauslng  bis  arrest  upon 
clvfl  process  while  returning  as  a  witness  from 
court;  the  court  refused  to  entertain  the  action,  as 
the  nature  and  extent  of  the  privilege  from  arrest 
accorded  fyy  law  to  a  witness  was  not  a  natural 
right  and  was  contrary  to  common  right,  the  plain- 
tUTs  arrest  being  pursuant  to  a  general  right  In 
the  same  manner  as  any  other  debtor  could  have 
been,  tbe  dalm  being  suable  the  court  having  ju- 
risdiction. 

In  Jones  v.  Knauss,  81  N.  J.  Bq.  fll,  tbe  defend- 
ant was  arrested  on  a  eo.  so.  while  In  attendance  as 
a  voluntary  foreign  witness.  It  was  held  that  his 
arrest  was  Olegal,  tbe  court  distlDgulshing  the  case 
from  that  of  Rogers  v.  Bullock,  8  N.  J.  L.  109,  upon 
the  ground  that  in  the  latter  case  the  witness  was 
a  citizen  of  the  state  and  as  such  amenable  to  the 
process  of  its  courts,  and  that  if  It  were  otherwise 
the  fact  was  too  Important  to  have  escaped  men- 
tion by  the  reporter,  a  member  of  the  court  de- 
ciding the  case. 

The  courts  will  not  take  jurisdiction  of  a  party 
whose  rights  are  thus  invaded,  as  to  do  so  would 
be  to  withdraw  the  shield  and  protection  uniformly 
given  by  the  law  to  wltnesaes.  Person  v.  Qrier,  00 
N.  Y.  18A,  28  Am.  Bep.  8S. 

Where  the  defendant,  a  nonresident,  was  present 
to  testify  in  two  separate  courts  on  the  same  day, 
and  the  cases  were  adjourned  of  which  fact  he  had 
not  personal  knowledge  and  his  attendance  was 
not  required  during  the  day,  upon  his  beiug 
served  with  process  on  the  same  day,  it  was  held 
he  was  entitled  to  the  privilege,  the  court  stating 
that  his  remaining  within  the  jurisdiction  during 
the  time  the  court  was  m  session  and  up  to  the  time 
of  its  usual  adjournment,  was  not  such  an  unrea- 
sonable delay  as  to  prevent  his  claiming  the  privil- 
ege of  exemption.  Pope  v.  Negus,  8  N.  T.  Supp. 
708. 

The  defendant,  a  nonresident  subposnaed  to  at- 
tend before  arbitrators,  was  arrested  by  virtue  of 
a  eoplos  ad  respondendtim,  and  was  ordered  dis- 
charged absolutely  without  being  required  to  find 
balL   8anf  ord  v.  Cha^e,  8  Oow.  881. 

8o  where  a  nonresident  was  attending  oonit  at 
the  request  of  the  executor  and  devisee  of  a  will, 
for  the  purpose  of  proving  it,  to  which  will  he  was 
a  witness,  was  arrested  after  he  had  given  his  testi- 
mony, and  was  proceeding  home,  he  was  dis- 
charged.  Norrisv.  Beach,  8  Johns.  29i. 

And  where  the  defendant,  a  resident  of  Nicara- 
gua, having  foreign  residence  there,  but  retaining 
his  status  as  a  citisen  of  the  state  of  New  York,  was 
In  that  state  for  the  purpose  of  testifying  In  an  ac- 
tion In  the  federal  court,  his  evidence  being  taken 
before  a  notary  public.  It  was  held  the  doctrine  of 
privilege  from  service  of  summons  extended  to  the 
case  where  the  testimony  was  taken  by  consent  In 
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that  form.    HoUender  v.  Hall,  68  Hun,  801,  18  N.. 
Y.  Supp.  700,88  N.  Y.  &  B.  84& 

But  where  a  witness  attended  the  trial  upon  sub- 
poena, and  afterwards  at  the  request  of  connseU. 
the  court  held  that  the  test  attendanoe  was  not 
privileged,  being  volnntaiy.  Hardenbrook^casSr 
8Abb.Pr.418. 

Section  800  of  the  New  York  Oode  of  GhrllPio- 
cedure,  BUss*  ed.  voL  1,  p.  788,  provides  a  person 
duly  and  in  good  faith  subpoenaed  and  ordered  to- 
attend  for  tbe  purpose  of  being  examined  In  a  ease 
where  his  attendance  may  lawfully  be  enforced 
by  attachment  or  by  commitment.  Is  privileged 
from  arrest  In  a  dvll  action  or  special  proceeding 
while  going  to,  remaining  at,  or  returning  fross 
the  place  where  he  Is  required  to  attend. 

By  section  64  of  8  New  Yoric  Bevised  Statutes, 
419,  It  Is  provided  that  every  arrest  of  a  ultnoss 
made  contrary  to  the  foregoing  provisions  shall  be 
absolutely  void  and  shall  be  deemed  a  contempt  of 
the  court  issuing  tbe  subpoena.  I^srmar  t.  Bob- 
bins, 47  How.  Pr.  416. 

A  defendant  exempt  by  reason  of  his  attendance 
before  a  referee  upon  a  subpoena,  arrested  when 
about  to  return  home  without  unnecessary  delay 
or  deviation  from  the  proper  route,  was  held  priv- 
ileged.  Earmer  v.  Bobbins,  47  How.  Pr.  418. 

if  his  attendance  Is  m  good  fislth,  service  of  snm- 
mons  is  Irregular.  Person  v.  Orler,88  K.  Y.  184, 9. 
Am.  Bep.  86. 

And  even  though  not  subpoenaed  after  his  ar^ 
rival,  he  cannot  be  taken  on  a  writ  of  ne  escot 
wbUe  waiting  to  give  evidence.  Dixon  t.  BIy,  4 
Bdw.  Ch.667,  8L.  ed.978. 

An  attachment  for  the  nonpayment  of  corta 
only,  although  criminal  In  form.  In  substance  la 
dvll.  and  a  party  wlU  be  entitled  to  the  like  pro- 
tection from  arrest  thereon,  as  In  other  dvik 
process  during  his  attendance  as  a  party  or  wItnesB,. 
and  a  reasonable  time  to  go  and  retam.  g"*"<"r 
V.  Watrous,  8  Paige,  814, 8  L.  ed.  888. 

In  Lamkln  v.  Starkey,  7  Hun,  4!7B,  It  was  held 
that  tbe  court  bad  power  Independently  of  statute 
to  protect  Its  suitors,  officers,  and  witnesses,  pro- 
tection bdng  afforded  for  the  sake  of  public  justice. 

Matthews  v.  Tufts,  07  N.  Y.  888,  was  followed  and 
approved  of  In  Thorp  v.  Adams,  68  Hun,  808,  U  N. 
Y.  Supp.  41,  where  the  defendant  came  to  testify 
before  a  legislative  committee,  such  committee 
not  sitting  for  some  few  days  after  his  arrival,  the 
summons  bemg  served  upon  him  whUe  coming 
from  the  committee  rooma 

If  attending  in  good  faith  eltber  with  or  wUk* 
out  a  writ  of  protection,  they  are  privileged 
from  arrest  on  civil  process  and  tlus  Immunity 
extends  to  all  kinds  of  dvll  process  and  affords  an 
absolute  protection  to  set  aside  the  service  as- 
illegal.   Schlesinger  v.  Foxwell,  1  N.  Y.  aty  OL 

Bep.  461.  .  ^   ^ 

where  service  was  made  upon  one  of  the  direc- 
tors of  a  foreign  railroad  and  a  reddent  of  a 
fordgn  state,  attending  before  a  referee  at  the  re- 
quest of  one  of  the  parties,  such  service  was  set 
aside  on  motion.  Sheehan  v.  Bradford,  B.  Ik  K.  B.. 
Go.  8  N.Y.  Supp.  790. 

Under  section  8071  of  the  General  Statutes  ot 
South  Oarollna.aU  witnesses  are  exempted  fromser- 
vice  of  all  process  going  to.  and  remaining,  and  ie» 
turning  from  court  to  which  they  have  been  sbIk 
poenaed  or  bound,  except  upon  criminal 
treason,  felony,  or  breach  of  the  peaosw 
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ealled,  aa  ftttachment  on  orif^inal  process. 
This  proceeding  has  always  boen  considered 
mn  extrinsic  remedy,  and  the  legislature  see- 
ing the  great  temptation  there  would  exist 
to  abuse  it,  and  the  loss  and  injury  to  the 
defendant  which  must  necessarily  follow  such 


abuse,  provided  by  statute  that  no  such  at- 
tachment should  issue  until  the  plaintiif 
therein  should  give  bond  with  ffood  security 
to  answer  for  all  such  costs  and  damages  aa 
should  be  awarded  against  him  for  wrong- 
fully suing  out  such  an  attachment 


In  Martin  v.  Bamaey,  7  Humph.  £60,  it  was  held 
that  the  proceasof  subpoena  to  answer  in  ohancery 
executed  in  ttiat  case  upon  wttnees  was  within  the 


The  Tennessee  Aet  of  ITM,  chapter  1«  section  84, 
provides  for  the  exemption  from  service  of  any 
-writ,  warrant,  order,  Judirment,  or  decree,  except 
'witnesB  summons  daring  the  attendance  of  any  per- 
•son.  summoned  aa  a  witness  to  any  court  wbatso- 
•«ver«  and  during-  the  time  that  such  person  Is  goinsr 
<o  and  retui'uing  from  the  place  of  such  attend- 
ance, allowing  one  day  for  every  twenty-live  miltis 
«uch  witness  has  to  travel  to  and  from  bis  place  of 
vealdence. 

In  Moore  v.  Chapman,  8  Hen.  ft  M.  280,  a  witness 
Attending  court  under  subpoena  was  arrested  un- 
^er  an  execution  and  broufrht  action  for  assault 
and  battery*  and  false  Imprisonment.  The  court 
lield  such  action  would  not  He,  even  though  the 
<debt  in  the  prior  action  had  been  paid. 

In  Hunt*8  Case,  4  U.  &  4  Dall.  387, 1  L.  ed.  878,  it 
'was  held  that  a  dtizenof  another  state  In  attend- 
ance on  court  as  a  suitor,  subpoenaed  as  a  witness 
In  another  case,  was  privileged  from  an  arrest  in 
•execution  issued  from  a  state  court  while  at  his 
lodgings. 

Upon  a  motion  to  set  aside  the  service  of  a  sum- 
mons upon  tbe  ground  that  the  defendant  was  a 
-•tate^s  witness  in  attendance  upon  a  congressional 
•<x>mmittee  under  subpoena,  tbe  court  held  that  the 
privilege  of  a  witness  before  oongress,  or  before 
•any  of  its  committees,  stood  on  the  same  footing 
SB  the  privilege  of  tbe  members  of  that  body,  and 
•did  not  extend  to  freedom  from  the  service  of  a 
dmple  summons  but  only  from  arrest.  Wilder  v. 
Welsh,  1  lloArtb.  688. 

Where  a  motion  was  made  to  be  dlsoharged  from 
arrest,  on  the  ground  that  be  was  attendiuflr  the 
trial  of  a  cause  In  a  county  court  as  a  witness  with- 
out a  subpoena,  the  court  held  that  under  tbe  New 
Jersey  statutes,a  witness  to  be  en  titled  to  protection 
from  arrest  must  be  necessarily  attending  court,  or 
icomg  to  or  from  it  under  a  subpoena  ''previously 
•and  duly  executed.**  Rogers  v.  Bullock,  8  N.  J.L.109. 

In  Dungan  v.  Miller,  87  N.  J.  L.  182,  tbe  court  re- 
•ferred  to  the  opinion  in  Rogers  v.  BuiJock,  suprcL, 
•and  held  that  it  did  not  apply  to  the  case  of  a  non- 
•residcnt. 

In  >!n6<>07  V.  Ccl  ville,  46  N.  J.  L.  110, 40  Am.  Rep- 
Iht  the  privflrge  conferred  upon  witnesses  by  **an 
.acr  concerning  evideoco"  was  said  to  be  that  every 
wltncs<9  pliould  be  privileged  from  arrest  in  all 
civil  aoUong.  and  no  other  during  his  necessary  at- 
teRnaace.  where  his  attendance  should  have  been 
rcqiiirod  by  subpoena  previously  and  duly  served, 
and  In  coming  to  and  returning  from  tbe  same, 
allowing  one  day  for  every  thirty  miles  from  his 
Idace  of  business. 

The  South  OaroUna  Act  of  1701,  7  Stat,  at  L.  206, 
•  flection  16.  which  provides  all  persons  necessarily 
ffolng  to,  attending  on,  or  returning  from  the  same, 
<ref erring  to  tbe  superior  courts)  and  shall  be  freed 
from  arrest  in  any  olvll  action,  was  held  not  to  pro- 
tect a  party  served  with  aeapias  <ul  respondendum. 
Huntlngtcm  v.  Shults,  Harp.  L.  458,  18  Am.  Dec 
-€60, 

The  scope  and  object  of  the  South  Carolina  act 
was  held  to  require  no  more  than  that  the  person 
•of  the  party  attending  the  court  should  be  free 
•from  detention,  and  that  therefore  he  might  be 
-alted  or  summoned  without  any  detention  of  his 
penon.   IbUU 
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YL  The  effect  (tf  fraud  and  dee&tL 

A  valid  and  lawful  act  cannot  be  accomplished 
by  any  unlawful  means,  and  whenever  such 
unlawful  means  are  resorted  to  tbe  law  will  in- 
terpose and  afford  some  suitable  remedy,  aooord- 
\Dg  to  the  nature  of  the  case,  to  restore  the  party 
injured  by  such  unlawful  means  tO  his  rights. 
Byler  v.  Jones,  88  Ma  App.  828;  Haley  ▼•  Nichols, 
12  Pick.  270, 88  Am.  Dec.  486. 

The  law  will  not  lend  its  sanction  or  support  to  an 
act  otherwise  lawful  which  Is  accomplished  by  un- 
lawful means.  Ghubbuck  v.  Cleveland,  87  Minn. 
486;  Townsend  v.  Smith,  47  Wis.  683, 88  Am.  Rep.  798; 
Ilsley  V.  Nichols,  18  Pick.  270, 28  Am.  Dec.  426:  Sher- 
man V.  Gundlach,87  Minn.  118;  WilUama  v.  Reed,  80 
N.J.L.886. 

It  Is  ilndoubtedly  tbe  law  that  where  a  debtor  has 
been  fraudulently  induced  to  come  within  the 
jurisdiction  of  the  court,  so  that  he  may  be  served 
or  arrested  under  civil  process,  he  Is  entitled  to 
privilege.  Nichols  v.  Ooodheart,  6  Bl.  App.  674. 
Snelling  y.  Watrons,  8  Paige,  814, 8  L.  ed.  883,  to 
the  same  effect. 

An  inhabitant  of  another  state  baa  a  right  to 
have  his  controversies  settled  by  the  courts  in  his 
own  government,  and  must  not  be  drawn  Into  an* 
other  state  under  ostensible  protection  of  Uie 
court,  and  then  be  exposed  to  an  entanglement 
and  litigation.    E3x  parte  Hall,  1  Tyler  (VU  274. 

Courts  of  record  will  not  tolerate  service  of  pro- 
cess on  any  person,  who  for  that  purpose  has  been 
deceitfully  brought  within  their  jurisdiction,  and 
they  will  protect  from  arrest  eundo  et  redewido  not 
only  pcurtles,  but  also  witnesses,  who  in  obedience 
to  its  process,  or  In  furtherance  of  its  prooeedmgs, 
appear  within  its  jurisdiction.  Blade  v.  Joseph,  i 
Daly.  187. 

In  Van  Horn  v.  Great  Western  Mfg.  Co.,  87  Kan. 
688,  the  defendants  moved  to  set  aside  a  summons 
and  the  service  thereof,  upon  tbe  grounds  inter 
aHia  that  the  service  was  procured  by  fraud  or 
trick,  by  means  of  which  they  were  brought  with- 
in the  jurisdiction  of  the  oourt*  and  the  court  held 
that  such  a  process  was  an  abuse  and  could  not  be 
tolerated  m  any  court  of  justice,  and  entertained 
the  motion.  To  the  same  effect,  Dunlap  v.  Cody, 
81  Iowa,  200, 7  Am.  Rep.  180;  Goupli  v.  Simonson, 
8  Abb.  Pr.  474:  Baker  v.  Wales,  14  Abb.  Pr.  N.  8. 
881;  Wood  v  Wood,  78  Ky.  884;  Steele  v.  Bates,  8 
Alk.  888. 16  Am.  Deo.  780;  Wanaer  v.  Briffbt,  68  IlL 
86;  Townsend  v.  Smith,  47  Wis.  828, 88  Am.  Rep.  796; 
Allen  V.  Miller,  11  Ohio  St.  874;  Hevener  v.  Heist,  8 
Phlla.  874; Williams  v.  Reed,  20  N.  J.  L.  386;  Metcalf 
T.  Chirk,  41  Barb.  46;  Brenner  v.  Bgly,  88  Kan.  188; 
Snelling  v.  Watrous,  8  Paige,  814, 8  L.  ed.  823. 

Where  the  party  Is  Induced  by  fraud,  or  {com- 
pelled by  criminal  process,  to  enter  within  the 
boundaries  of  a  county  other  than  that  of  bis  resi- 
dence, he  Is  privileged.  Christian  v.  Williams,  111 
Mo.  428;  Lagrave*a  Caae,  14  Abb.  Pr.  N.  S..8S3,  in 
note. 

No  court  will  take  jurisdiction  of  a  party  where 
it  Is  obtained  by  fraud.  Wanaer  v.  Bright,  68  HL 
48. 

The  same  conclusion  was  arrived  at  in  the  case 
of  Capitol  City  Bank  v.  Knox,  47  Mo.  914;  Martin 
V.  WoodhalL.  84  Jones  &  S.  480;  Chubbuck  v.  Cleve- 
land. 87  Minn.  406. 

The  privilege  Is  confined  to  parties  in  civil  pro- 
ceedings, unleos  it  appeara  that  his  apprehension 
of  the  criminal  charge  wae  a  oontrivance  by  th» 
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WlieD  the  appellee  issued  the  attachment, 
the  wrongful  issuing  of  which  and  the  dam- 
ages thereby  caused  being  the  causes  of  ac- 
tion in  this  case,  he  gave  bond  as  required 
by  law,  and  the  appellant  not  only  has  the 
rfght  to  look  to  that  bond  for  compensation 


for  the  injury  done  him  by  the  appellee,  but 
in  most  cases  it  is  the  only  source  from 
which  he  may  hope  to  secure  it.  We  have- 
held,  however,  that  the  bond  cannot  be  put 
in  suit,  unless  a  suit  against  the  plaintilF  i» 
the  attachment  for  wrongfully  suing  it  oat 


plal  ntifl  to  get  hira  iDto  ouecody  oo  the  civil  suit. 
Com.  V.  BaaieU  4  Clark  (Pa.)  49;  Addiclcs  v.  Bush,  1 
Phila.  19. 

In  order  to  sustain  the  objectton  that  the  defend- 
ant was  broufrbt  by  criminal  prooeedinurs,  and 
atrainst  his  will,  within  the  dvil  jurisdlotioa  of  the 
court,  two  tlimgs  must  be  established:  first,  that 
the  criminal  proceedings  were  instigated  by  a  cre- 
ditor or  person  attempting  to'  subject  him  to  the 
civil  jurisdiction,  and  second,  that  such  creditor  or 
person  was  guilty  of  a  wrongful  act  in  the  instiga- 
tion of  the  crimmal  proceedings. .  Martin  v.  Wood- 
ball,  U  Jones  &  8.  489. 

Where  the  plalntifT  in  procuring  the  arrest  of  the 
defendant  acted  maliciously  and  without  probable 
cause,  his  acts  were  wrongful  and  unlawful,  and 
the  service  of  a  summons  upon  such  defendant  ob- 
tained by  means  of  such  act  were  not  hpheld. 
Byler  v.  Jones,  22  Mo.  App.  028. 

If  a  man  voluntarily  leaves  his  residence  and 
goes  to  another  county,  or  if  seized  when  properly 
chargeable  with  crime  and  taken  to  another  coun- 
ty, he  may  be  said  to  be  found  there  within  the 
sense  of  the  word  as  used  In  the  Illinois  statutes, 
but  it  is  a  base  and  utter  perversion  of  the  object 
of  the  law  to  permit  an  arrest  under  false  and 
fraudulent  pretense,  and  the  abduction  of  a  man 
for  the  sole  purpose  of  obtaining  service  in  a  oivil 
proceeding.    McNab  v.  Bennett,  06  lU.  157. 

In  Vastine  T.  Bast,  41  Mo.  408,  the  plaintiff,  a  real- 
dent  of  Illinois,  sought  to  set  aside  a  judgment  ren- 
dered against  him  in  the  Missouri  courts,  upon  the 
ground  that  jurisdiction  was  obtained  by  a  false 
and  fraudulent  design  in  the  service  of  the  process 
tn  order  to  bring  him  within  the  Jurisdiction  of  the 
court;  the  court  held  that  the  objection  should 
have  been  taken  by  appearing  in  the  original  suit 
by  way  of  motion  to  set  it  aside  upon  the  ground 
of  fraud. 

Where  a  nonresident  was  deooyed  into  the  state 
for  the  purposes  of  suit  upon  which  his  body  was 
attached,  the  court  ordered  him  discharged  upon 
habeas  corpus.    Hill  v.  Goodrioh,  88  Conn.  688. 

Where  a  relatmr  was  arrested  in  the  county  of 
which  he  was  a  resident,  on  a  criminal  warrant 
from  another  county,  and  his  examination  was 
postponed  upon  his  giving  bail  when  he  was  ar- 
rested on  a  civil  capias  from  the  circuit  court  of 
the  latter  county,  and  also  gave  bail  and  moved  to 
set  the  proceedings  aside,  it  was  held  that  such  ar- 
rest was  illegal,  pending  his  release  on  ball  on  the 
criminal  charge.  Baldwin  v.  Branch  Circuit  Judge, 
4BMich.  625. 

Where  the  evidence  showed  that  the  plaintiflF 
arrested  the  defendant,  and  thereby  caused  him  to 
be  brought  within  the  Jurisdiction  of  the  plaintifTs 
court,  where  he  was  then  served  with  summons, 
the  court  held  that  if  he  was  induced  there  by  false 
representations  for  the  purpose  of  being  served 
with  summons,  such  process  was  an  abuse  of  legal 
process,  and  the  court  upon  proof  would  set  aside 
the  service.    Byler  v.  Jones,  fBZ  Mo.  App.  daS8. 

Where  the  defendant  was  arrested  on  crimlnai 
process  for  the  purpose  of  coercing  him  mto  a 
compromise  of  the  plain tiff^s' demand  for  money, 
alleged  to  have  been  obtained  by  false  pretenses, 
and  was  detained  in  custody  until  an  order  for  his 
arrest  in  a  civil  action  could  be  obtained,  the  court 
held  it  an  abuse  of  the  process  of  the  law.  Ben- 
ninghoif  V.  Oswell,  87  How.  Pr.  236. 

With  reference  to  the  language  ^'served  at  any 
time  with  a  summons  or  notice  to  appear**  as  used 
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in  section  5460  y>f t  the  statute,  and  ^waaj  be  enm- 
moned**  as  used  in  section  6081  of  the  same  statute, 
is  to  be  held  to  contemplate  such  a  service  of  sum- 
mons as,  according  to  the  course  of  proceedings  at . 
the  common  law,  where  capias  corresponded  In  tte* 
use  to  a  summons,  was  free  from  the  objection  that 
it  is  either  inactive  fraud  of  the  law  or  tended  to 
impede  or  embarrass  the  administration  of  pablie- 
Justioe,  by  deterring  suitors  from  freely  attending 
all  proceedings  which  concern  them  or  require  tiielr- 
presence,  the  language  contemplating  saoh  serr- 
ice  as^by  well-recognized  principles  considtiite  Rood 
service.   Andrews  v.  Lembeck,  46  Ohio  BL  8& 

With  reference  to  the  provisions  of  the  abQV9> 
statute,  it  was  held  that  the  general  aasembly 
neither  intended  nor  attempted  to  comprehend 
within  the  purview  of  these  enactment  casea.  where- 
servlce  of  a  summons  was  procured  and  made  in 
fraud  of  the  law,  or  cases  where  the  tendency  was- 
to  impede  or  embarrass  the  free  and  complete  ad-> 
ministration  of  Justice  in  courts  of  law.  Ibid. 

In  United  States  ▼.  Bauscher.  119  XT.  8. 407. 80  U 
ed.  426,  the  defendant  was  charged  with  murder  or 
the  high  seas  and  dcdivered  up  by  the  foreign  au- 
thorities to  the  United  States  for  trial  upon  thai- 
charge,  upon  which  he  was  not  prosecuted,  bat  a. 
minor  offense,  not  included  in  the  treaty  by  extra- 
dition was  preferred  against  hinu  and  the  court  held 
that  he  could  not  lawfully  be  tried  for  any  offense^ 
other  than  that  of  murder,  and  that  the  treaty,  the 
act  of  congress  and  the  (proceeding  by  which  he^ 
was  extradited,  clothed  him  with  the  right  to  ex* 
emotion  from  trial  for  any  other  offense  antil  he- 
had  an  opportunity  to  return  to  the  country  from 
which  he  was  taken,  a  national  honor  requiring 
good  faith  to  be  kept  with  the  country  oonoeming' 

him.        

yn.  Enforcemenitirf  (heprkfOeoe, 

He  may  procure  his  writ  of  protection  In  ad- 
vance of  starting  for  or  from  the  court*  if  circum- 
stances make  it  reasonable  to  ask  the  oourt*» 
mediation  for  such  protection*  iSmlth  ▼•  Jones,  V6 
Me.  188, 40  Am.  Rep.  606. 

Such  writ  always  receives  a  liberal  construction 
m  favor  of  the  witness  covered  by  it.  Ex  parte^ 
Hall,  1  Tyler  (Vt.)  274. 

Bvery  privileged  person,  however,  must  at  a< 
proper  time,  and  in  a  proper  manner,  claim  the 
benefit  of  his  privilege.   Oyer  v.  Irwin,  4  U.  &  4 
Da]L187,lL.ed.788. 

The  usual  course  is  to  appear  In  the  cause  for- 
which  the  arrest  was  made  and  procure  a  rule 
against  the  plaintiff  and  his  attorney,  to  show  cause 
why  the  defendant  should  not  be  discharged  out  of 
custody  by  reason  of  his  alleged  privilege  upon  bla 
filing  common  bail,  the  rule  being  supported  by 
affidavit  setting  up  the  fact  of  arrest  and  the  at- 
tending circumstances.  Greer  v.  Young,  120  III. 
189.  reversing  Greer  v.  Youngs,  17  TIL  App.  108. 

It  was  formerly  necessary  to  plead  specfHliy  the- 
privilege  from  arrest,  but  modem  practice  gives - 
relief  on  motion,   Vincent  v.  Watson,  I  Bich.L. 
1B4. 

The  process  can  only  be  avoided  by  applying  to  - 
the  court  for  a  discharge.   Smith  v.  Jones.  78  Me. 
188,  40  Am.  Rep.  696;  Lyell  v.  Goodwin,  4  McT/Hin. 
29:  Ellis  V.  De  Garmo,  19  L.  R.  A.  6S0. 17  R.  I  71& 

It  does  not  dismiss  the  suit  which  mav  staml  as^ 
though  oommenoed  by  summons.  Ellis  v.  De^ 
Garmo,  tupra. 

In  such  a  case  the  service  will  he  ttriokea  eet. 
Juneau  Bank  v.  MoBpedan,  6  Blsa.  tL 
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bas  first  been  prosecuted  to  judgment.  Me- 
LuckU  V.  Williams,  68  Md.  265.  The  ap- 
pellee having  failed  to  prosecute  his  attach- 
ment with  success,  and  the  appellant  having 
sued  him  in  the  court  where  the  bond  was 
filed  to  ascertain  the  damages  so  that  he  could 


avail  himself  of  a  suit  on  the  bond  to  make- 
himself  whole  we  think  the  appellee  should 
be  held  to  have  waived  his  right,  if  he  had 
any,  to  exemption  from  summons,  and  should 
at  least  be  put  in  the  same  and  no  worse  sit- 
uation than  resident  suitors  would  be  under 


The*  appjicant  must  show  tbat  bete  a  nonresident. 
BfattbevB  v.  Puffer,  10  Fed.  Bep.600. 

Tiic  privilege  may  also  be  taken  advantaffe  of  by 
plea  In  a  batement  Kinff  v.  Oolt,  4  Day,  129;  Gregff 
V.  Sumner,  01  III.  App.  110. 

Such  plea  must  be  filed  in  apt  time,  tbat  te,  at  the 
earliest  practicable  moment.  HoUoway  v.  Free- 
man, SB  111.  197;  Union  Nat  Bank  of  ChicaffO  v. 
First  Nat.  Bank  of  CentrevUle,  90  HI.  60. 

It  was  held  the  proper  remedy  in.  McNab  v. 
Dennett,  06  IlL  157,  where  defendant  was  arrested 
upon  a  false  complaint  and  taken  by  force  to  an- 
other Jurisdiction  for  the  purpose  of  beintr  sued 
civilly. 

In  order  to  preserve  Us  right  to  move  to  dis- 
chorgre  the  arrest,  the  attorney  should  appear 
specially,  notice  of  retainer  generally  being  an  ap- 
pearance In  the  cause.  Stewart  v.  Howard,  15 
Barb.  26. 

He  should  plead  his  privilege  in  abatement  of 
the  action,  or  in  bar  of  an  execution  against  his 
body.    Wood  v.  Kinsman,  5  Vt.  688. 

Prior  to  the  passing  of  the  Vermont  statute,  a 
mere  privilege  from  arrest  could  not  be  pleaded  in 
abatement.    Washburn  v.  Phelpe,  24  Vt  V)6. 

So  be  may  sue  out  a  habeas  corpus.  Smith  v. 
Jones,  76  Me.  laS,  49  Am.  Bep.  59S:  Wood  v.  Neale, 
6  Gray,  538;  Com.  v.  HuKgetord,  9  Pick.  257; 
Tbompson^s  Case,  ^SZ  Mass.  428,  28  Am.  Bep.  8.0; 
£z  parte  McKeil,  0  Mass.  24& 

There  te  no  question  about  the  issafng  of  the 
writ  where  the  suit  was  commenced  by  arrest,  and 
the  reasons  for  exemption  are  applicable,  though 
with  Jesf*  force  in  other  cases.  Mitchell  v.  Huron 
Circuit  Judge.  53  Mich.  542. 

So  the  proceedings  will  be  set  aside  upon  man- 
damus. Jacobson  v.  Hosmer,  76  Mich.  384;  Mitchell 
V.  Huron  Circuit  Judge,  58  Mich.  542. 

In  Gmver  v.  Green,  1  Cai.115,  the  court  held  that 
a  person  arrested  while  attending  a  reference  un- 
der an  order  of  the  court  would  not  be  discharged 
upon  motion  if  there  was  no  notice  of  applying, 
but  the  court  would  only  grant  a  rule  to  show 
cause. 

Either  the  court,  whose  proceedings,  having 
been  interrupted  by  the  arrest  of  a  witness  or  the 
court  in  whose  process  the  arrest  is  made,  may  in- 
terfere for  the  discharge.  Vincent  v.  Watson,  1 
Bich.  L.  194. 

The  general  practice  is  to  apply  to  the  court  on 
whom  the  contempt  has  been  committed,  for  re- 
dress. Un  Ited  Slates  v.Edme,98erg.&B.  149;  Kins- 
man V.  Be{nex.2Mlles  (Pa.)  200. 

Theoourt  in  which  the  party  is  a  suitor  or  wit- 
ness te  the  proper  one  to  apply  for  the  discharge. 
Com.  V.  Daniel,  4  Clark  (Pa.)  40. 

Such  oourt  has  the  power  conferred  upon  It  in 
order  that  its  business  may  not  be  interrupted  or 
its  dignity  impaired.    TbUL 

The  oourt  from  which  the  process  issued  may 
discharge,  but  would  act  upon  a  different  principle, 
namely,  for  an  abuse  of  its  process  and  not  for 
contempt,    ibid. 

Yin.  ThequssCfono/  fCMsfoer. 

The  presumption  te  that  every  person  within 
the  territorial  Jurisdiction  of  a  justice  of  the  peace 
is  subject  to  bis  Jurisdiction  for  the  service  of  pro- 
cess, and  the  party  claiming  an  exemption  must 
overcome  the  presumption  by  afflrmstlve  proof. 
Day  V.  Harris,  69  Hun, «»  87N.Y.&B.882, 14  N. 
Y.8app.8L 
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A  waiver  and  voluntary  submission  are  to  b» 
presumed,  where  there  are  no  allegations  to  the 
<k>ntrary.    Brown  v.  Getchell,  11  Mass.  11. 

The  exemption  from  arrest  te  a  mere  personal 
privilege  which  can  be  waived.  HardenbrookV 
Case.  8  Abb.  Pr.  416. 

While  the  privilege  continues  the  person  te 
sacred,  but  no  longer.  Petrie  v.  Fitzgerald,  1  Daly, 
401. 

The  privilege  may  be  waived  and  therefore  the 
arrest  te  not  void  but  voidable,  and  remains  valid 
until  avoided. '  Smith  v.  Jones,  76  Me.  138,  49  Am, 
Bep.  598. 

By  not  taking  steps  the  privilege  te  waived, 
ibid. 

No  application  to  set  aside  process  or  proceedings^ 
for  irregularity  will  be  allowed,  unless  made  with- 
in a  reasonable  time,  nor  if  the  party  applying  has- 
taken  a  fresh  step  with  a  knowledge  of  the  irreg- 
ularity complained  of,  and  the  rule  applies  as  well 
to  the  case  of  a  prisoner  as  to  other  persons. 
Green  v.  Bonaffon,  2  Miles  (Pa.)  219. 

In  general  the  party  will  waive  hte  privilege  un- 
less he  applies  for  a  discbarge  upon  motion,  or  on 
habeas  corpus.  Smith  v.  Jones,  tuvra;  Fletcher  v. 
Baxter,  2  Aik.  224. 

The  privilege  must  be  taken  advantage  of  at 
the  proper  time  or  it  will  be  waived.  King  v.  Phil- 
lips, 70  Ga.  400. 

Upon  the  first  opportunity,  otherwise  his  neglect 
will  be  deemed  a  waiver.  Wood  v.  Kinsman,  5  Vt. 
588. 

The  privilege  f aite  un lees  claimed  at  once.  Petrie 
V.  Fitzgerald,  1  Daly,  401;  Fletcher  v.  Baxter,  2  Aik. 
234:  Pollard  v.  Union  Pac.  R.  Co.  7  Abb.  Pr.  N.  S.70. 

Unless  i t  be  promptly  taken.  Matthews  v.  Puffer, 
10  Fed.  Rep.  606. 

It  must  be  insteted  upon.  Tipton  y,  Harris*. 
Peck  (Tenn.)  414. 

A  party  privileged  from  arrest  must  take  advan>- 
tage  thereof  before  pleaded  in  bar,  as  such  plea, 
admits  that  he  te  in  court  by  proper  process.  Ran- 
dall V.  Crandail,  6  Hill,  342. 

The  giving  of  bail  te  no  waiver  of  privilege. 
Mackay  v.  Lewis.  7  Hun,  83;  Larned  v.  Griffin,  18- 
Fed.  Hep.  590;  United  States  v.  Kdme,  9  Serg.  &  U. 
147  ;  Washburn  v.  Phelps.  24  Vt.  .'.(>«. 

An  appearance  by  an  answer  which  simply  pro- 
tests against  the  exercise  of  Jurisdiction  and  claims 
no  other  right  te  not  such  an  appearance  as  waives 
the  objection.  Chubbuck  v.  Cleveland,  87  Minn. 
466. 

Where  the  defendant  came  into  the  Jurisdiction 
with  a  bona  fide  intention  of  taking  depositions, 
and  upon  sufficient  Justification  changed  hte  pur- 
pose, such  alteration  of  purpose  was  held  not  to  be- 
a  waiver  of  hte  privilege.  Wetherill  v.  Seitzinger, 
1  Miles  (Pa.)  287. 

Bo  where  the  defendant  came  within  the  Juris- 
diction for  the  purpose  of  testifjring  before  a  legte- 
lative  committee  which  did  not  sit  for  some  few 
days.  Thorp  v.  Adams,  88  Hun,  608, 11 N.  Y.  Supp. 
4L 

In  Brett  v.  Brown,  18  Abb.  Pr.  N.  8. 296,  the  ques- 
tion was  whether  the  defendant  had  appeared  gen- 
erally and  thereby  waived  hte  exemption,  his  affi- 
davit relating  to  hte  attendance  as  a  witness,  the 
service  of  the  summons  upon  him  while  so  attend- 
ing, and  the  order,  to  show  oause  predicated  of  that 
paper,  and  related  lUso  to  such  attendance  and 
service  and  asking  the  summons  to  be  set  aside,  Vbrn- 
oourt  held  the  indozsement  of  the  papers  ''< 
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.like  circuiiistan<;ei.  Haying  Toluntarlly  ap- 
peared in  our  courts  to  take  adyantati^e  oi  this 
j)eculiar1y  harsh  remedy ;  and  having  given 
'^nd,  without  which  he  could  not  hare  at- 
-tached,  he  ousht  not  to  be  allowed  to  assume 
.a  position  which  might  enable  him  to  escape 


all  liability  for  his  wrong  doincr,  and  at  the 
same  time  destroy  the  emcacy  of  his  bond. 
For,  if  the  bond  which  in  many  cases  will 
alone  protect  the  defendant  from'loss  and  his 
business  from  destruction,  cannot  be  put  in 
suit  until  the  nonresident  plaintiff  on  attach- 


neys  for  defeodaot  **  must  be  shown  In  coDDeotlon 
with  the  prooeedinff  initiated,  of  which  it  was  a 
part,  and  that  the  extension  of  the  time  to  answer 
was  a  precautionary  step  founded  upon  the  possi- 
ble denial  of  the  motion,  and  that  the  appearanoe 
•oould  not  be  enlanred  into  a  waiver  of  the  privi- 
lege, especially  as  the  claim  reiating  thereto  was 
-assented  to  at  the  same  time  that  the  quasi  appear- 
ance was  made. 

If  be  waives  the  privilege  and  snbmtti  himself 

in  the  custody  of  the  officer,  be  cannot  afterwards 

-object  to  the  imprisonment  as  unlawful  or  as 

made  by  a  void  authority.    Brown  v.  OetcheU,  U 

Mass.  11. 

Where  the  defendant  is  given  bail  and  ]nstllled« 
he  waives  his  privilege.  Petrie  t.  Fitsgerald,  1 
Daly.  401. 

So  hia  silence  Is  a  waiver.  Farmer  v.  Bobbins,  47 
How.  Pr.  415. 

And  the  demand  of  a  copy  of  the  demand  and 
aotlce  of  retainer  have  been  held  waivers.  Btew- 
««rt  V.  Howard,  Ifi  Barb.  26. 

Where,  at  the  time  of  the  arrest,  the  defendant 

was  actually  under  examination  as  a  witness  in  a 

-^^ase  before  a  conmiisdoner  under  subpoana.  it  was 

held  that  by  putting  in  bail  he  waived  his  privi- 

ilege.   Ibid, 

An  appearanoe  is  a  waiver  when  generaL  Wil- 
liams V.  McGrade,  13  Minn.  174:  Brett  v.  Brown,  IB 
Abb.  Pr.  N.  8.  295. 

So  is  the  doing  of  some  act  in  the  cause  in  refer- 
•enoe  to  his  appearanoe  or  defense.  Petrie  v.  BUa- 
g:erald,  1  Daly,  4(0. 

The  giving  of  a  bond  for  the  prison  bounds  is  a 
waiver  of  such  privilege.  Tipton  v.  Harris,  Peck 
(Tenn.)  414. 

And  where  the  irregularities  are  known  the  ob- 
taining of  a  rule  to  show  cause  there  to  a  waiver. 
<^reen  v.  Bonaffon,  2  Miles  (Pa.)  219. 

It  will  be  waived  if  Judgment  is  suffered  to  pan 
without  claiming  the  privilege,  and  by  giving  bail. 
Fletcher  v,  Baxter,  2  Aik.  224. 

Where  the  principal  not  only  gave  ball  but  suf- 
'fered  Judgment  to  pass  a^rainst  Um  in  the  original 
suit,  without  claiming  or  setting  up  his  privilege, 
it  was  held  he  committed  a  waiver  and  there  was 
no  defense  to  an  action  against  the  bail.   Ibid, 

In  Atchison  v.  Morris,  11  Fed.  Bep.  682,  the  privi- 
lege was  extended  to  a  nonresident  witness  in  the 
circuit  oourt,  from  aervioe  of  the  summons  in  a 
civil  action  in  the  state  court.  The  fact  that  the  de- 
fendant so  served,  moved  the  court  by  petition  and 
bond  under  the  act  of  congress  to  remove  the  cause 
to  the  federal  court,  was  held  not  to  be  a  waiver  of 
•  privilege,  nor  of  the  objection  to  service  in  the  olr- 
ouit  court. 

Where  an  answer  to  the  motion  asserted  that  the 
defendant  did  not  claim  his  privilege  sg  a  witness, 
and  that  the  sheriff  did  not  know  or  suspect  there- 
of, and  that  the  defendant  gave  bail  without  ob- 
jection, the  sheriff  discharging  him  out  of  custody, 
and  subsequent  notice  of  retainer  by  defendants 
attorneys  and  demand  of  copy  of  complaint.  It  was 
held  the  privilege  was  waived,  as  had  the  defend- 
ant claimed  his  privilege  the  officer  had  power  to 
discharge  him  out  of  custody;  and  for  the  further 
reason  that  notice  given  by  his  attorneys  of  re- 
tainer in  the  cause,  and  demanding  copy  of  com- 
plaint, was  a  further  waiver.  Stewart  v.  Howard, 
16  Barb.  2S. 

Where  the  defendant  failed  to  claim  his  personal 
tvrivilege  to  the  sheriff,  and  to  demand  the  same 
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from  the  county  Judge  who  issued  the  <»^der  but 
acquiesced  in  the  arrest  by  his  silenoe,  and  entered 
into  the  usual  undertaking,  and  then  waited 
twenty-one  days  before  serving  the  motion  papecs 
for  his  discharge,  it  was  held  the  defendant  waived 
his  personal  privilege  and  acquiesced  in  tliearresL 
Farmer  v.  Bobbins,  47  How.  Pr.  416. 

Where  the  defendant,  a  resident  of  Kanaaa.  at- 
tended as  a  witness  but  the  case  not  being  tried, 
claimed  his  privilege  for  the  reason  that  the  new 
circuit  commenced  in  the  following  February  and 
that  it  would  be  more  convenient  and  hem  expen- 
sive for  him  to  stay  over  until  then  than  to  return 
home;  upon  arrest  in  another  aodon  and  srtving 
ball,  the  court  h<»ld  he  oould  notolaim  theprivilega 
as  it  did  not  appear  that  he  was  not  at  perfect  lib- 
erty to  return  since  the  fifteenth  of  December* 
Shults  V.  Andrews,  64  How.  Pr.  88QL 

Where  the  defendant  obtained  a  rule  to  ahow 
oause  of  action,  and  why  he  should  not  be  di^ 
charged  on  common  bail,  in  which  the  court  ra- 
duced  the  bail,  and  afterwards  he  obtained  a  rule 
to  show  cause  why  the  writ  and  service  should  not 
be  quashed,  upon  the  ground  that  the  defendant 
was  a  suitor  in  the  case  pending,  the  court  lidd 
that  the  writ  and  service  could  not  be  quashed,  the 
defendant  having  obtained  a  rule  to  show  cause  of 
action,  and  several  days  having  elapsed  since  lis 
hearing.   Green  v.  Bonaffon,  2  Miles  (Pa.)  ZIS. 

In  Van  Lleuw  v.  Johnson,  decided  in  March,  1871, 
but  not  reported,  and  cited  in  Person  v.  Orier,  8S 
K.  Y.  124, 126. 28  Am.  Bep.  86,  the  court  held  In  mb. 
stance  that  a  summons  could  not  be  served  upon  a 
defendant,  a  nonresident  of  the  state,  while  attemW 
ing  a  court  in  the  state  as  a  party.  The  order, 
however,  was  denied  upon  the  ground  that  the 
party  had  lost  his  privilege  by  remalninir  within  the 
state  an  unreasonable  and  unnecessaiy  time  after 
the  close  of  the  trial  upon  which  be  bad  attended, 
but  not  without  the  diswntof  two  of  the  Judges. 

In  Marks  v.  La  8oci6t6  Anonyms  de  1*  Union  des 
Papeteries,  10  N.  Y.  Supp.  470, 46  N.  Y.  8.  B.  680,  the 
question  wss  whether  a  director  and  president  of 
the  defendant's  society  was  actually  in  this  country 
as  a  witness  at  the  time  of  the  service  of  the  sum- 
mons upon  him,  and  for  no  other  purpose,  the  facts 
showinir  that  he  was  cabled  here  as  a  witness,  and 
that  he  left  Brussels  but  on  arrival  found  the  action 
had  been  tried  and  a  verdict  rendered  against  his 
company,  but  although  not  needed  as  a  witness,  his 
evidence  was  taken  de  bene  erne  after  verdict,  in 
view  of  a  possible  new  trial.  The  witness  transacs- 
tng  business  in  the  meantime  the  court  held  the 
service  of  summons  valid,  as  there  was  unneces- 
sary delay  in  the  taking  of  his  depositions  and  that 
attending  to  business  while  here  occssloned  a  ham 
of  privilege. 

Where  the  defendant  claimed  that  he  was  en- 
gaged in  the  military  service  of  the  United  States, 
and  the  suspension  of  plaintHTs  remedy  t^  the  Act 
of  March  2, 1886,  section  1,  of  which  exempted  him 
from  service  of  all  civil  process  during  their  mili- 
tary service,  the  court  held  that  the  legislature  had 
not  declared  the  service  of  process  void,  but  had 
attempted  to  confer  a  personal  privilege  upon 
those  falling  within  the  class  deslsmated,  and  that 
such  privilege  might  be  waived;  that  the  defend- 
ant availing  himself  of  the  exemption  should  move 
to  set  aside  the  service  and  not  appear  generally  by 
answering,  which  was  submitting  himself  to  the 
Jurisdiction  of  the  court  and  a  waiver  of  privileges 
WUiiams  v.  M'Orade,  13  Minn,  174 


1894. 
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ment  has  been  sued  and  a  Judgment  recovered 
aeainst  him  in  the  perhaps  far  distant  state 
where  he  resides,  the  value  of  the  bond  as  a 
security  to  the  alleged  debtor,  and  as  a 
means  of  preventing  the  fraudulent  and  reck- 
less abuse  of  the  process  of  the  court,  will 


be  greatly  diminished,  if  not  in  many  cases 
made  absolutely  worth  leas. 

It  would  seem,  therefore,  that  whatever 
rule  of  exemption  we  may  adopt  in  regard 
to  suitors  generally  in  civil  actions  when  the 
occasion  arises,  that  neither  public  policy 


In  Bex  V.  Piatt,  8  W.  N,  a  187,  a  rule  was  applied 
for  to  set  aside  a  summons  on  the  groaod  that  de- 
fendant was  served  wblle  attendlnir  the  trial  as  a 
wftoees  Id  another  JorlsdlctloD,  the  trial  of  the  case 
belnff  postponed  when  the  defendant  rotarned  to 
Philadelphia,  where  he  bad  no  special  busineai  and 
for  the  prokMible  purpose  of  aeelDg  the  Centennial, 
and  while  there  was  served  with  the  writ  In  ques- 
tion, and  left  Philadelphia  for  the  place  of  trial 
after  service  of  the  writ  In  order  to  be  In  time  fOr 
the  trial,  and  the  court  discharged  the  rale. 


The  question  of  de/vioHon, 

The  law  Is  not  so  strict  in  point  of  time  as  to  _. 
qnhre  a  party  to  set  out  Inmiedlately  after  the  trial; 
a  little  deviation  or  loitering  will  not  forfeit  the 
privilege,  provided  the  act  be  done  In  srood  faith, 
and  the  delay  and  deviation  not  for  the  purpose  of 
transaotlDff  private  business.  Chaffee  v.  Jones,  19 
PlclcSftL 

There  Is  no  deviation  where  the  delay  is  fully  jns- 
tlfled.   Jacobson  v.  Hosmer,  76  Mich.  28L 

A  party  may  be  indu1i?ed  in  remalnlnir  to  learn 
the  verdict  of  a  jury,  who  cannot  separate  after  a 
cause  is  committed  until  they  pronounce  a  ver- 
dict.   Clark  V.  Qrant,  2  Wend.  257. 

A  party  returning  from  court  is  not  bound  to  go 
the  direct  rood,  neceesary  deviations  being  allowed. 
Chalfee  v.  Jones,  10  Piclc  ML 

Yet  there  must  not  be  any  unnecessary  delay  or 
Sevlation.    Farmer  v.  Robbins.  47  How.  Pr.  41fi. 

When  hla  buslnen  is  done  he  must  return,  so  as 
act  to  be  ffuilty  of  a  material  deviation.  Ex  parte 
fiurrt.  1  Wash,  a  C.  186. 

The  defendant  must  be  free  from  Inches  In  his 
efforts  to  get  rid  of  the  arrest  to  which  be  has  a 
valid  objeotion.    Fsrmer  v.  Robbins,  supra. 

The  burden  of  establishing  a  deviation  rests  upon 
the  arresting  party.  Salbinger  v.  Adler,  2  Robt. 
TOi. 

His  privilege,  however,  ought  not  to  avail  him  if 
tiie  deviation  Is  equivalent  to  an  al)andonment  of 
the  original  journey,  for  the  purposes  of  pleasure 
op  family  visiting.  Miner  v.  Harkham,  28  Fed. 
Rep.  387:  Rex  v.  Piatt,  8  W.  N.  C.  187. 

A  witness  has  a  reasonable  time  to  return  to  his 
residence,  but  if  instead  of  doing  so  he  proceeds 
abou c  bin  business,  be  loses  bis  privllegei  8h ults  v. 
Andrews,  54  How.  Pr.  880. 

Where  the  deviation  is  for  a  distinot  purpose  dis- 
connected with  the  return  home  of  the  party,  he 
will  not  be  protected.  Chaffee  v.  Jones,  19  Piclc 
261. 

Stopping  to  attend  to  other  matters  has  been 
held  a  deviation.  Salbinger  v.  Adler,  supra;  Clark 
V.  Gmnt,  2  Wend.  267;  Chaffee  v.  Jones,  supra; 
Bmy the  v.  Banks,  4  CJ.  8. 4  DalL  8»,  1 L.  ed.  854. 

Where  it  appeared  that  the  defendant  was  not 
returning  home  from  court  at  the  time  of  bis  ar- 
rest, but  that  In  returning  home  he  unnecessarily 
deviated  from  the  direct  route  in  order  to  attend  a 
funeral,  the  court  held  he  forfeited  his  privilege. 
Chaffee  v.  Jones,  supra. 

Where  the  deviation  was  occasioned  by  drcum- 
Btanc(.«  which  rendered  it  Justiflable  if  not  abso- 
lately  necessary,  it  was  held  no  waiver  of  the  priv- 
ilege.  Miner  v.  Markham,  28  Fed.  Bep.  887. 

X.  JDnolMI  doctrine. 

A  party  la  protected  ^undo,  morando  et  redeundo. 
Khig  V.  Hall,  2  W.  Bl.  1110. 
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The  privilege  exists  In  all  cases,  whether  civil  or 
criminal.  In  respect  to  witnesses,  jurymen,  and 
prosecutors.   Gilpin  v.  Cohen,  L.  B.  4  Bxoh.  ISL 

In  Ifagnay  V.Burt, 5  Q.B.  881.  Davis  *  H.  662, It 
was  held  that  a  party  arrested  by  the  sheriff  while 
attending  as  a  witness  had  no  ground  of  action  for 
damages,  but  his  only  remedy  was  by  application 
to  the  coutt  and  by  whose  authority  he  had  been 
compelled  to  appear  as  a  witness,  the  privilege  be- 
ing not  that  of  a  person  but  of  the  court*  and 
therefore  discretionary. 

The  protectioif  of  a  witness  Is  founded  upon  the 
suggestion  that  a  person  properly  in  attendance 
ought  not  to  be  prejudiced  In  his  own  interests  by 
his  attendance.  Webb  v.  Taylor,  1  Dowl.  ft  L.  68^ 
13I<.J.Q.B.24.8Jur.80. 

In  Cole  V.  Hawkins,  2  Strange,  KM,  the  defend- 
ant was  served  with  copy  bill  while  attending  the 
sitting  of  a  cauto  wherein  he  was  defendant.  The 
court  held  the  privilege  was  designed  to  prevent 
any  Interruption  of  the  business  of  the  court,  and 
such  service  was  a  contempt  for  which  the  lawyer 
would  be  arrested,  but  that  he  consented  to  waive 
the  proceedings  and  pay  the  costs. 

However  Inferior  the  tribunal  may  be,  if  it  be  a 
lawful  one  the  privilege  on  principle  exists.  Sx 
parte  Cobbett,  7E].  ABL  966.26L.J.  Q.B.286,8 
Jur.  N.  a  666. 

But  this  does  not  extend  to  a  person  going  vol- 
untarily with  a  view  of  commencing  a  proceeding 
as  a  common  informer,    ibid. 

The  privilege  of  a  witness  does  not  depend  upon 
thesobiMsna,  nosubpcana  being  necessary  whera 
the  witness  Uves  abroad.  Walpole  v.  Alexander,  8 
Dougl.46. 

The  insolvent  court  is  a  court  of  Justice.  Chau- 
vin  V.  Alexander,  81  L.  J.  Q.  B.  79,  2  Best  &  8, 
47. 81  L.  J.  Q.  B.  78,  8  Jur.  N.  S.  262, 10  Week.  Rep, 
248. 

On  general  principles  there  Is  no  difference  b^ 
tween  an  insolvent  and  any  other  court  in  this  re- 
spect.  Iltid. 

A  bankrupt  is  privileged  while  attending  t>eroTe 
the  commissionerB.  Ardlng  v.  Flower,  8  Term 
Rep.  684. 8  Etap.  117. 

In  Ex  parte  King,  7  Yes.  Jr.  812,  it  was  intimated 
that  a  creditor  attending  to  prove  his  debt,  though 
not  under  summons,  was  entitled  to  privilege. 

In  Bpencer  v.  Newton,  6  Ad.  ft  EL  6S8, 1  Nev.  ft 
P.  818, 1  Jur.  62,  the  court  questioned  whether  the 
privilege  would  be  extended  to  the  case  of  the  de- 
tention of  a  witness  through  sickness. 

The  question  In  such  cases  always  Is  whether  the 
person  arrested  was  at  the  time  of  his  arrest  bona 
fide  engaged  in  the  business  be  was  called  on  to 
execute.  Heron  v.  Stokes,  As  Owen,  6  Ir.Bq.  Rep. 
126. 

In  DavlB  V.  Sherron,  1  Oranoh,  CLO.  287,  a  witnev 
was  attached  while  In  the  gallery  of  the  court- 
room, and  the  court  held  the  service  was  not  good. 

A  party  on  hlS  return  from  a  oonrt  of  Justice 
ought  substantially  to  receive  Its  protection,  and  to 
have  the  benefit  of  its  dignity  and  quiet  till  be 
reached  his  home.  Pitt  v.  Ooomea,  6  Bam.  ft  Ad. 
1078.  8  Nev.ft  M.  2U. 

A  party  is  not  bound  to  go  the  nearest  way  home, 
and  if  he  does  not  abuse  the  privilege  for  the 
purpose  of  going  about  a  business  of  his  own,  he  is 
entitled  to  be  discharged.  WlUingham  t.  Mat- 
thews, 6  Taunt.  856,  2  Marsh.  57. 

If  a  party  shows  that  he  is  on  his  way  home,  It  Is 
for  the  party  who  arrests  him  to  show  a  deviation. 
4t 
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nor  the  due  administratioB  of  juBtloe  demands 
that  we  should  hold  the  appellee  exempt  from 
the  service  of  the  summons  issued  against 
him  to  compel  him  to  answer  in  damages  for 
the  alleged  wron«:ful  issuing  of  the  attach- 
ment in  question.  Sound  public  policy,  on 
the  contrary,  as  well  as  the  administration 
of  equal  justice,  would  seem  to  demand  that 
no  inducements  should  be  held  out  to  non- 
resident suitors  to  avail  themselves  of  the 
harshest  remedy  known  to  our  statutes ;  but 
if  they  should  come,  and  should  abuse  the 
remedy  to  the  injury  of  an  alleged  debtor, 
let  tiiem  answer  here,  as  the  residents  of  this 
state  must  do  in  like  cases. 

In  conclusion  we  need  only  say  that  we 
think  it  unnecessary  to  discuss  further  than 
we  have  already  done  Bolgiano'i  Case,  for 
whether  or  not  the  principles  there  announced 


and  the  cases  there  cited  to  support  tiiem 
establish,  as  contended  by  counsel  for  ap- 
pellee in  the  additional  brief  filed  a  few  days 
ago,  that  generally,  plaintiffs,  defendants, and 
witnesses  are  all  equally  exempt  from  civil 
process  while  attending  court  in  another 
state,  the  case  now  before  us,  for  the  reasons 
we  have  given,  is  unlike  that  case  and  the 
cases  therein  cited. 

We  must  not  be  considered  as  agreeinjc  that 
Bcigiano'i  Case  goes  to  the  extent  contended 
for  by  the  appellee  here.  The  exemption 
from  service  of  civil  process  enjoyed  bj 
witnesses  in  this  state  under  the  rule  laid 
down  in  the  case  cited  should  not  be  further 
extended,  except  upon  the  moet  careful  con- 
sideration. 

Order  rewrsed  and  eatue  remandetL 


Selby  V.  Hills.  8  Binir-  IM:  Lifirhtfoot  v.  Cameron,  2 
W.  BL 1113:  WiUiDffbam  v.  Matthews,  supra. 

The  dootrlDe  ot  deviation  must  oot  be  carried  to 
such  an  extent  that  whenever  the  officer  sees  the 
party  going  one  yard  out  of  bis  way  borne  be  may 
Immediately  arrest  him.  The  party  should  not  be 
dodgred  too  closely.  Pitt  v.  Coomes,  6  Barn.  &  Ad. 
107S,8Nev.&M.212. 

The  delay  on  the  road  most  not  be  too  great  or  the 
deviation  unreasonable.  BandaU  v.  Ourney,  8 
Barn.  &  Aid.  268, 1  Cbltty,  679. 

Id  Ex  parte  Clarke,  2  Deacon  &  Ch.  90,  a  witness 
from  a  distant  part  of  the  country  attendlnsr  court 
upon  a  summons  was  arrested  for  debt  while  walt- 
In^r  for  bis  conveyance  home.  The  court  held  he 
was  entitled  to  be  discharged,  even  though  he  had 
gone  some  little  distance  to  another  part  of  tbe 
city  before  taking  the  conveyance. 

The  privilege  of  a  party  attending  his  own  cause 
extends  to  a  bankrupt  on  bis  return  from  attend- 
ing his  petition  for  leave  to  surrender  after  expira- 
tion of  the  time,  where  he  has  deviated  no  further 
than  to  oaU  on  the  solicitor  to  arrange  the  proper 
steps  for  giving  effect  to  the  order.  Bx  parU 
Jackson,  16  Yes.  Jr.  117. 

And  where  two  witoesses  staid  in  the  town  in 
which  the  trial  took  place  for  the  purpose  of  re- 
turning home  by  ooaob  on  the  succeeding  day.  It 
was  held  they  were  privileged  from  arrest.  Hatch 
V.  Bliesett,  2  Strange,  SM. 

Where  a  person  letuming  home  from  a  motion 
In  a  case  to  which  he  was  a  party,  called  in  at  an 
office  where  he  kept  his  papers  but  did  not  reside, 
for  the  purpose  of  refreshing  himself  and  sortiug 
the  papers,  remaining  there  one  or  two  hours,  when 
he  left  and  went  into  a  taylor  shop  in  tbe  same  lo- 
cality, inteuding,  however,  to  proceed  home  imme- 
diately, when  be  was  arrested  by  an  officer  who 
had  watched  bim  from  the  court,  it  was  held  he 
was  entitled  to  the  privilege  of  tbe  party  redeundo 
from  the  court  and  must  be  discharged.  Fltt  v. 
Coomes,  6  Bam.  &  Ad.  1078,  8  Nev.  Sc  M.  212. 

In  Atty-Gen.v.  SklnnerSi  Co.,  Exparte  Watkins,  8 
Bim.  877, 1 C.  P.Coop.  1,  the  privilege  was  objected  to 
upon  tbe  ground  that  the  applicant  did  not  take 
the  shortest  road  to  his  residence,  aod  that  he 
stopped  to  speak  to  an  acquaintance  in  tbe  street 
nnd  deviatod  from  his  OOUiae  by  going  into  a  pub- 
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lie  house.  Tbe  court  held  that  althoagfi  the  road 
taken  by  him  was  not  the  shortest  possible,  yet  ic 
belDg  one  not  unusually  taken,  that  he  micrht  there- 
fore reasonably  and  fairly  take  it,  and  that  \m 
stopping  to  speak  to  an  aoquaintance,  or  his  de- 
viating a  yard  or  two  from  his  course  for  the  par- 
pose  of  taking  refreshment,  was  not  ft  aufficieot 
ground  for  deviation  and  did  not  deprive  him  ftom 
his  benefit  of  privilege. 

In  Poole  V.  Gk>uld,  1  Hurlst.  Ik  N.  99, 25  K  J.  Excb. 
260,  it  was  held  it  was  no  ground  for  setting  aside 
tbe  service  of  a  summons,  that  it  was  served  on  the 
defendant  while  attending  in  a  ntti  prtas  court,  io 
obedience  to  a  subpoena  to  give  evidenoe  In  a  cause 
in  which  he  was  plaintiff,  the  court  stating'  that  tJie 
service  of  summons  would  not  be  set  aside  oo 
slight  grounds,  and  that  every  opportunity  ought 
to  be  afforded  to  persons  to  serve  debtois  witk 
writs. 

A  witness  is  not  protected  fn  going  three  dafi 
before  the  time  appointed  fOr  his  ezamfnatSon  tD 
tbe  solicitor^  office  to  look  at  the  ioterrogatoriei 
in  view  of  preparing  himself,  Olbbs  v.  PhUUpMn, 
1  Buss,  ft  BL  19,  8  L.  J.  Ch.  48b 

In  BandaU  v.  Giumey,'8  Bam.  ft  Aid.  SB,  1  Gfaltty, 
879,  tbe  defendant,  who  wassummoned  to  give  evi- 
dence in  an  arbitration  in  a  distant  court,  left  fbr 
that  Jurisdiction  three  days  before  and  went  ta 
where  his  wife  resided,  and  sought  np  papers  ne- 
cessary to  be  produced  by  the  arMtrator,  ocoopy- 
ing  a  greater  portion  of  two  days  in  selecting  and 
arranging  tbe  same,  and  on  the  afternoon  of  the 
second  day  was  arrested.  The  court  held  be  ooold 
not  claim  the  privilege,  having  employed  mote 
than  a  reasonable  time  for  the  above  purpoae.  he 
not  having  sworn  that  he  was  oconpfed  the  whole 
time  in  the  object  of  tbe  suit. 

Where  a  party  to  a  cause  had  attended  befoce 
tbe  master  upon  a  summona,  and  having  left  the 
office  was  arrested  on  his  way  home.  It  washe]«f.  It 
appearing  that  the  direction  be  took  was  beyond 
the  Jurisdiction  of  his  residence,  that  there  was  a 
deviation  which  deprived  him  of  bis  privilege. 
Heron  v.  Stokes,  Be  Owen,  6  Ir.  Bq.  Bep.  US. 

The  application  should  be  made  to  the  ooort  oot 
of  which  tbe  attacbment.lBsaei»  Pitt  v.  Bvans,  t: 
DowLP.a22a.  B.W. 
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Stephen  BALDWIN 
George  8.  H08MER,  CircaU  Judge. 

C Mich ) 

7l.  The  title  to  the  twenty  per  cent  of 
the  wfinnmnnto  levied  by  the  Order  of 
Xron  Hall  wbicb  i»  retained  by  the  local 
brancbeB,  as  well  as  to  the  eighty  per  cent  which 
Is  transmitted  to  the  supreme  sitting,  is  under 
the  laws  of  the  order  in  the  supreme  sitting. 

S«  lioealbraaeheflofa  secret  benefit  oiv 
der  eannotf  when  called  upon  to  pay  over 
assessments  which  they  have  collected  under  the 
laws  of  the  order  and  which  by  auob  laws  belong 
to  the  supreme  sitting,  question  the  validity  of 
the  inoorporatioii  of  the  supreme  sitting. 

8.   An  ancillary  receiTer  may  be  ap- 

Sointed  by  the  Michigan  chancery  court  to  aid 
e  receiver  appointed  for  a  beneUt  society  by 
the  courts  of  the  state  of  its  residence,  in  oolleot- 
ing  asMBsments  located  in  Michigan  and  which 
belong  to  the  order. 

4»  lioeal  branches  of  a  Ibreifl^  benefit 
sodety  which  has  become  insolvent 

cannot  refuse  to  turn  over  assessments  in  their 
bands  to  an  ancillary  receiver  appointed  to  aid 
the  foreign  receiver  in  collecting  in  the  assets,  to 
be  by  him  transmitted  to  the  foreign  receiver  for 
distributioa  in  the  discretion  of  the  courts  If 
such  disposition  appears  to  be  proper  and  con- 
sistent with  affording  due  protection  to  the  aiti> 
■ens  of  the  state. 
6*  Funds  Krhich  hawe  been  garnished 
will  not  be  directed  to  be  turned  over  to  the  re- 
oeiyer  until  the  rights  of  the  plaintUIiB  in  the 
garnishment  proceedings  have  been  disposed  of. 

••  Contempt  proceedings  are  not  ap- 
propriate Ibr  the  trial  of  issoes  involv- 
ing the  title  to  a  fnnd  raised  by  assessments  upon 
the  members  of  the  benefit  society,  which  is  in 
the  possession  of  the  local  branch  from  whose 
numbers  it  came,  nor  to  determine  the  validity  of 
a  lien  alleged  to  have  been  acquired  by  garnish- 
ment proceedings  agataist  it. 

aune  18,1801) 

APPLICATION  for  a  writ  of  maDdamnsto 
compel  respondent  a^  judge  of  the  Circuit 
Goort  to  punish  for  contempt  certain  persons 
who  were  officers  of  local  branches  of  the  or- 
der of  iron  hall,  for  refusing  to  turn  over  funds 
in  their  hands  to  a  receiver  who  had  been  ap- 
pointed by  the  court.    Denied, 

The  facts  are  stated  in  the  opinion. 

Mr,  Carlos  E.  Warner  for  relator. 

Mr,  Charles  A«  Kent  for  respondent 

I«ong»  J,,  delivered  the  opinion  of  the 
court: 

This  is  an  application  for  a  writ  of  man- 
damus to  compel  the  respondent,  who  is  one 
of  the  judges  of  the  circuit  court  for  the 
county  of  Wayne,  to  punish  as  for  contempt 
certain  persons  who  are  officers  of  a  local 

Nons.— In  connection  with  the  above  case  as  to 
ttie  exercise  of  comity  toward  the  foreign  receiver 
of  the  Iron  Halt  see  Aiwcett  v.  Supreme  Sitting  of 
Order  of  L  H.  (Oonn.)  24  L.  B.  A.  818,  and  BusweU 
V.  Supreme  Sitting  of  Order  of  L  H.  (MssbO  S8  L. 
B.A.84a. 
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branch  of  the  Order  of  the  Iron  Hall.  The 
petition  alleges  substantially  that  the  Order 
of  the  Iron  Hall  is  a  corp^ation  organized  at 
the  city  of  Indianapolis,  Ind.,  in  the  month 
of  July,  1881,  under  and  pursuant  to  the  pro- 
visions of  article  8,  chap.  24,  of  the  Revised 
Statutes  of  the  state  of  Indiana ;  that,  after 
its  formation,  it  entered  upon  the  business  for 
which  it  was  organized,  and  solicited  mem- 
berships throughout  the  different  states  of  the 
Union.  The  business  of  the  order  was  carried 
on  bv  and  through  the  instrumentalities  of 
so-called  ''local*'  or  ** sisterhood''  branches, 
which  were  responsible  to  the  main  organiza- 
tion, and  which,  as  declared  by  their  consti- 
tutions, were  required  to  consist  of  do  less 
than  16  members,  who  should  possess  certain 
powers  and  privileges  under  the  jurisdiction 
of  the  supreme  sitting.  There  were  about 
1,190  local  branches  establislied  in  the  United 
States,  and  9  in  Canada,  making  a  total  mpm- 
bership  exceeding  60,000  persons,  including 
those  in  the  benefit  division  and  life  division, 
all  of  whom  were  subject  to  the  authority 
and  control  of  the  main  organization  and  Its 
officers,  under  the  articles  of  association* 
constitution,  laws,  and  regulations  of  the 
supreme  sitting,  and  each  of  which  said  locaetl 
branches  has  in  its  hands,  accumulated  as  a 
reserve  fund,  a  large  amount  of  money,  the 
amount  in  Detroit  alone  ranging  from  $800 
to  $14,000.  The  supreme  sitting  continued 
to  exist  and  carry  on  its  business  until  aboul 
the  29th  of  July,  1899,  when  it  became  In- 
solvent ;  and  upon  a  bill  filed  In  the  superior 
court  for  Marion  county,  Ind. ,  one  James  F. 
Failey  was  on  the  28d  day  of  August,  1892, 
appointed  receiver  of  all  the  property  and 
effects  of  every  kind  of  the  Iron  Hall,  both 
within  and  without  the  state  of  Indiana,  with 
full  power  to  receive,  demand,  and  collect  in 
his  own  name,  as  receiver,  from  the  defend- 
ant and  all  of  its  officers,  agents,  branches^ 
bankers,  and  any  and  all  other  persons, 
whether  within  or  without  said  state,  and 
to  take,  hold,  and  keep  in  his  possession, 
under  the  direction  of  said  court,  all  of  said 
property,  righta,  credits,  and  effects,  books, 
papers,  and  things,  of  any  and  every  descrip- 
tion, belonging  to  the  defendant  at  the  time 
of  bringing  such  action  on  July  29,  1892,  or 
since  acquired,  and  to  do  and  perform  all 
and  singular  the  duties  imposed  upon  him 
and  required  by  law.  Mr.  Failey  duly  quali- 
fied as  such  receiver,  and  entered  upon  the 
performance  of  his  trust. 

On  the  2d  of  December,  1898,  a  final  decree 
was  entered  in  that  court  and  cause,  in  which 
it  was  adjudged  that  the  order  of  the  iron 
hall,  at  the  commencement  of  said  action, 
was,  and  ever  since  had  been,  insolvent  and 
unable  further  to  carry  on  the  business  for 
which  it  was  organized,  and  that  its  assets 
and  property  sliould  be  reduced  to  money, 
paid  and  applied  upon  its  debts  and  outstand- 
ing obligations;  and  Mr.  Failey  was  con- 
tinued and  confirmed  as  permanent  receiver 
of  said  order.  September  27,  1892,  a  bill  of 
complaint  was  filed  in  the  circuit  court  for 
the  county  of  Wayne,  in  chancery   by  one 
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Lewis  P.  Durkee,  in  Dehalf  of  himself  and 
all  others  interested  who  should  choose  to 


ivership 

the  property  and  effects  of  the  defendant  cor- 
poration appointed  by  the  court  in  Indiana ; 
and  on  the  1st  of  October,  1892,  an  order  was 
entered  in  said  Wayne  circuit  court,  in  chan« 
cer^,  appointing  Stephen  Baldwin,  of  De- 
troit, this  state,  as  such  ancillary  receirer 
of  all  the  property  and  effects  of  the  order 
within  the  state  of  Michigan.  Mr.  Baldwin 
thereupon  duly  qualified,  and  entered  upon 
the  discharge  of  his  trust,  and  such  proc^- 
inffs  were  thereafter  had  that  on  February  9, 
1894,  a  final  decree  was  entered  in  said  Wayne 
circuit  court,  in  chancery,  in  which  it  was 
declared  that  the  defenaant  corporation,  or 
Bupreme  sitting  of  the  Order  of  the  Iron  Hall 
'was  on  the  29th  of  July,  1892,  and  ever  since 
has  been,  insolvent;  that  it  was  unable  fur- 
ther to  carry  on  the  business  for  which  it  was 
organized  within  the  state  of  Michigan  and 
elsewhere;  and  that  its  assets  and  property 
should  be  reduced  to  money,  and  applied 
upon  its  debts  and  outstanding  obligations 
and  liabilities, — and  in  whi(£  decree  Mr. 
Baldwin  was  further  continued  and  confirmed 
as  ancillary  permanent  receiver  of  all  such 
assets  within  the  state  of  Michigan,  with  di- 
rection and  authority,  among  other  things,  to 
take,  hold,  and  convert  into  money,  under 
the  order  and  direction  of  the  court,  all  the 
property,  real,  personal,  and  mixed,  of  every 
kind,  belonging  to  said  supreme  sitting  of 
the  iron  hall,  with  full  power  to  demand, 
receiye,  and  collect  In  his  name  as  receiver 
or  otherwise,  as  be  mieht  deem  proper,  from 
the  defendant  and  all  its  asents,  officers, 
branches,  bankers,  and  any  and  all  other  per- 
sons within  the  state  of  Michigan,  all  such 
property  and  effects,  and  to  take,  hold,  and 
keep  in  his  possession,  under  the  direction  of 
the  court,  all  such  demands  and  effects,  books, 
papers,  and  properly,  and  other  things,  of 
every  description,  belonging  to  the  defend- 
ant corporation  on  July  29,  1892,  or  since  ac- 
quired, and  to  do  ana  perform  all  and  sin- 
gular of  the  duties  imposed  upon  him  or 
required  by  law.  It  is  further  alleged  in  the 
petition  that  the  organization  was  effected 
and  existed  only  under  the  laws  of  the  state 
of  Indiana,  and  that  the  branches  of  the  or- 
der existed,  not  by  independent  authority  in 
any  state  in  which  they  are  situated,  but 
solely  by  the  authority  of  the  charter  mnted 
to  them  in  pursuance  of  the  constitution  and 
laws  of  the  order  under  which  they  were  per- 
mitted and  organized.  It  is  further  shown 
that  local  sisterhood  branch  No.  5,  so  called, 
was  one  branch  of  the  supreme  sitting  of  the 
order  in  the  state  of  Michigan,  and  was  or- 
ganized as  such  under  the  rules,  regulations, 
constitution,  and  laws  of  the  supreme  sitting ; 
that,  at  the  time  of  the  filing  of  the  bill  in 
this  cause.  Peter  J.  Schiffer,  Jr.,  was  the 
chief  Justice  of  said  branch,  Fred  J.  Eirtz 
accountant,  John  J.  Starling  cashier,  and 
George  Leitdb,  Fred.  Linsell,  and  Charles 
Hampshire  trustees ;  that  afterwards  Fred  J. 
Kirtz  removed  from  the  city  of  Detroit,  and 
one   Carlton   H.    Royce  was  appointed  or 
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elected  his  successor,  and  that  Charles  Hamp- 
shire died,  and  Charles  Beck  was  afterwards 
appointed  or  elected  his  successor,  as  trustee ; 
that,  at  the  time  of  filing  the  bill  in  this 
case,  the  said  chief  justice,  accountant,  cash- 
ier, and  tmstees  had  charge  of  the  funds, 
property,  and  assets  of  the  supreme  sitting, 
which  were  collected  and  received  tiirongh 
the  instrumentality  of  said  local  sisterhood 
branch  No.  6 ;  and  that  they  then  held  in 
moneys,  property,  and  securities  of  said  or- 
der the  sum  of  about  $20,000,  whicli  wss 
subject  to  the  order  and  direction  of  the  su- 
preme sitting,  subject  to  the  decree  before 
mentioned ;  and  that,  at  the  time  of  filing  this 
petition,  the  said  officers  and  trusteefl  held 
the  moneys  in  the  possession  of  the  bmncfa, 
which  sum  was  subject  to  the  order  and  di- 
rection of  the  supreme  sitting,  subject  to  said 
decree.  It  is  further  allegM  that  the  peti- 
tioner caused  a  copy  of  the  order  appointing 
him  receiver  in  this  state,  and  a  copy  of  the 
final  decree  in  the  cause,  to  be  served  apoa 
the  officers  and  trustees  of  said  branch  No. 
6,  and  also  caused  personal  written  demands 
to  be  made  upon  each  and  every  of  said  offi- 
cers and  persons  for  all  moneys.  i>roperty. 
goods,  chattels,  and  effects  in  their  hands 
belonging  to  the  supreme  sitting;  but  that 
said  officers  and  trustees  refused  to  comply 
with  such  demands  and  pay  over  the  said 
moneys,  property,  and  effects  to  the  peti- 
tioner. 

It  appears  that  on  March  12,  1894»  the  pe- 
titioner caused  a  petition  to  be  filed  in  the 
Wayne  circuit  courts  in  chancery,  praying 
that  the  officers  of  locel  branch  No.  6  of  said 
order  might  be  ordered  and  required  to  show 
cause  in  said  court  why  they  should  not  be 
punished  for  contempt  in  neglecting  and  re- 
fusing to  turn  over  to  the  petitioner  such 
moneys,  property,  and  effects  in  their  hands 
and  under  their  control,  and  that  an  attach- 
ment or  other  process  might  be  issued  re- 
quiring the  persons  named  to  comply  with 
such  order;  and  that,  on  said  13th  da^  of 
March,  that  court  entered  an  order  requiring 
such  persons  to  show  cause  on  the  19th  of 
March  why  they  should  not  be  punished  for 
contempt,  and  why  an  attachment  should 
not  issue  as  prayed  in  the  order.  On  the 
19th  day  of  March,  in  response  to  the  order, 
the  officers  and  trustees  of  said  local  branch 
appeared  and  answered  the  petition.  In  their 
answer  they  say :  (1)  That  they  were  not 
parties  to  or  bound  by  the  proceedings  by 
which  Mr.  Baldwin  was  appointed  reoeivor 
ancillary  to  the  reoeiyer  appointed  by  the 
court  or  Indiana;  and,  upon  information, 
they  assert  tiiat  the  appointment  of  Mr.  Bald- 
win was  made  at  the  instance  of  the  Indiana 
receiver,  though,  as  he  is  not  a  party,  ha 
cannot  be  bound  thereby,  and  for  the  pur- 
pose of  taking  all  the  funds  belonging  to 
branch  No.  5,  as  well  as  those  belon^ng  to 
other  branches,  out  of  the  state,  and  distrib- 
uting them  mainly  among  persons  who  haye 
not  contributed  to  them,  and  against  the 
equitable  rights  of  the  memben  of  bnnch 
No.  6,  and  that  his  appointment  is  unau- 
thorized and  yoid.  (2)  That  the  Order  of 
the  Iron  Hall,  and  especially  of  the  supreme 
sitting  thereof,  was  devised  and  conancfead 
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with  the  grossest  fraud;  and  that  this  ap- 

f»ear8  in  the  bill  filed  in  the  cause ;  and  that, 
n  coDsequenoe,  any  contract  between  said 
supreme  sitting  and  the  local  branches  is 
yoid,  at  the  option  of  said  branches.  They 
aver  further,  on  the  advice  of  counsel,  that, 
while  said  order  claimed  to  be  a  corporation 
organized  under  the  laws  of  Indiana,  in  fact 
tiiere  has  not  been  and  is  not  any  law  In  In- 
diana under  which  said  corporation  could 
organize,  and  the  claim  to  be  a  corporation 
is  a  fraudulent  scheme,  devised  to  deceive  and 
defraud  the  members  of  the  local  branches. 
(8)  That  all  the  funds  in  their  hands  have 
been  contributed  by  the  members  of  said  local 
branch  No.  5 ;  that  these  moneys  were  con- 
tributed by  each  member  under  the  belief 
that  he  would  receive  the  benefits  promised 
In  the  contract ;  and  that,  with  the  failure  of 
the  order,  Justice  requires  that  these  moneys 
should  be  returned  to  those  who  contributed 
them.  (4)  That,  under  the  rules  of  the  order, 
every  local  branch,  in  proportion  to  the  num- 
ber of  its  members,  should  have  a  fund  nearly 
equal  to  that  held  by  any  other  local  branch ; 
and  that,  if  the  funds  in  the  possession  of 
each  branch  be  distributed  among  its  mem- 
bers. Justice  will  be  better  done  than  in  any 
other  way.  (5)  That  if  the  money  in  ques- 
tion is  to  be  sent  to  Indiana,  and  there  dis- 
tributed, the  members  of  local  branch  No.  6 
will  be  put  to  mat  expense  in  proving  their 
claims  In  the  Indiana  court ;  that,  as  they 
are  informed  and  believe,  dividends  have  al- 
ready been  made  by  said  Indiana  receiver  in 
which  the  members  of  said  branch  No.  6  will 
not  be  able  to  participate ;  and  that  the  re- 
sult will  be  that  sudi  members  will  receive 
a  much  smaller  dividend  than  if  the  money 
be  divided  among  those  who  have  contribnted 
it.  (6)  Thev  admit  that  the  fund  in  their 
hands  or  under  their  control  is  respectively 
as  follows:  Peter  J.  Schiffer  has  nothing. 
Fred  J.  Eirtz  has  about  $1,000.  Carlton  H. 
Royce  has  nothing.  John  J.  Starling,  Qeorge 
Leitch,  Frederics  Linsell,  and  Charles  L. 
Beck  have  in  money  and  securities  about  the 
sum  of  $15,000.  (7)  The  respondents  Leitch 
and  Linsell,  further  answering,  say  that  on 
or  about  August  28,  1892,  they,  with  John 
J.  Younghusband  and  Charles  Hampshire, 
were  served  with  a  writ  of  garnishment  is- 
■ned  out  of  the  circuit  court  for  Wayne 
county  in  a  cause  then  pending.  In  which 
Jiewis  Cohen  is  plaintiff,  and  the  supreme 
fitting  at  the  Iron  Hall  defendant ;  that  they, 
.as  garnishee  defendants,  are  enjoined  from 
paying  over  the  money  or  delivering  anv 
property  or  effects  to  said  principal  defencf- 
ant  until  the  further  order  of  the  court ;  that 
said  cause  is  still  pending  and  undetermined 
in  said  court ;  that  said  Charles  Hampshire, 
named  in  said  writ,  is  now  dead,  but  that, 
at  the  time  of  service  of  said  writ,  he  was 
one  of  the  trustees  of  branch  No.  5 ;  and  that 
Beck,  one  of  the  respondents  herein,  was  duly 
appointed  as  his  successor. 

The  issues  raised  by  these  pleadings  were 
referred  by  the  court  to  a  commissioner  to 
take  proofs,  whereupon  the  parties  entered 
into  a  stipulation  as  to  the  facts  which  they 
deemed  material  to  the  issues.  The  stipula- 
tion admits  the  organization  of  the  defend- 
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ant  company,  and  also  sets  out  the  various 

f provisions  of  the  statutes  of  Indiana  author- 
zing  the  formation  of  corporations  which 
were  in  force  at  the  time  this  corporation 
was  organized.  The  court  thereupon  entered 
an  order  denying  the  relief  adced,  and  refus- 
ing to  adjudge  the  parties  guilty  of  con- 
tempt. It  is  now  averred  by  the  petition 
here  that,  under  the  pleadings  and  proofs  so 
stipulated,  it  is  shown  that  the  oflQcers  and 
members  of  local  branch  No.  5  received  their 
charter  and  right  from  and  under  the  supreme 
sitting,  and  that  the  property,  money,  and 
effects  held  by  said  branch  belong  to  the  su- 
preme sitting ;  and  it  is  prayed  that  a  writ 
of  mandamus  issue  to  be  directed  to  the 
Honorable  George  8.  Hosmer,  circuit  ludge, 
commanding  him  to  show  cause  why  he 
should  not  set  aside  and  vacate  the  order 
denying  the  relief  prayed,  and  why  he  should 
not  proceed,  in  said  court  and  cause,  to  com- 

gel  the  payment  of  said  moneys  now  in  the 
ands  01  such  local  branch  to  such  ancillary 
receiver  by  the  ordinary  proceeding  as  for 
contempt,  and  why  he  should  not  entw  an 
order  in  said  court  and  cause  adjudging  the 
ofiicers  of  said  local  branch  in  contempt  of 
the  authority  of  the  court  in  neglecting  and 
refusing  to  pay  over  said  moneys.  An  order 
to  show  cause  was  issued,  and  the  circuit 
Judge  has  made  a  return  thereto  substantially 
as  follows :  (1)  That  the  order  and  decree 
appointing  Stephen  Baldwin  as  receiver  of 
Llie  assets  of  the  Order  of  the  Iron  llall,  the 
order  that  the  local  branches  turn  over  the 
assets  to  said  receiver,  were  granted  in  a  suit 
in  which  none  of  said  local  branches  or  their 
trustees  or  other  ofiicers  were  made  parties ; 
that  said  order  and  decree  were  made  without 
opposition  or  discussion,  and  by  the  consent 
of  all  the  parties  then  represented.  (2)  That 
when  the  answer  of  Peter  J.  Schiffer  and 
others,  ofiQcers  of  branch  No.  6,  was  filed  in 
the  contempt  proceeding  instituted  by  said 
receiver,  it  became  evident  that  several  ser- 
ious (]^ue8tions  of  law  were  involved,  some 
of  which  are  as  follows:  (a)  Whether  or 
not  there  was  any  law  of  Indiana  authorizing 
the  formation  of  the  corporation  of  the  su- 
preme sitting  of  the  Order  of  the  Iron  Hall, 
(b)  Whether  or  not  the  bill  does  not  show 
that  the  organization  of  such  association  was 
so  fraudulent  as  to  release  all  the  branches 
from  their  obligations  or  contracts  entered 
into  with  said  supreme  sitting,  (c)  Whether 
or  not,  on  the  dissolution  of  said  supreme 
sitting,  from  whatever  cause,  equity  does 
not  require  that  the  moneys  in  the  hands  of 
the  local  branches  be  distributed  among  the 
persons  who  have  contributed  to  the  same, 
the  purposes  of  such  contributions  having 
wholly  failed,  (d)  Whether  or  not  a  court 
of  equity  in  this  state  will  not  protect  the 
persons  equitably  entitled  to  the  funds  held 
b^  the  local  branches  of  this  state  bv  a  de- 
cision here,  instead  of  compelling  them  to 
prove  their  claims  before  the  court  of  Indiana, 
and  taking  such  dividends  as  may  be  there 
ordered,  (e)  Whether  or  not  the  different 
local  branches  have  such  connection  as  ren- 
ders the  appointment  of  one  receiver  for  all 
proper,  (f)  Whether  or  not  it  is  proper  for 
a  court  of  equity  to  appoint  in  this  state  a 
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receiver  ancillary  to  the  Indiana  receiver, 
(g)  Whether  or  not,  under  the  averments  of 
the  hill  to  the  effect  that  all  the  assets  of  said 
supreme  sitting  have  been  assigned  to  said 
Failey,  by  the  voluntary  assignment  of  said 
supreme  sitting,  any  receiver  should  be  ap- 
pointed of  such  assets,  or  whether  such  ap- 
pointment is  not,  for  this  cause  alone,  voia. 

(3)  That  this  respondent  is  of  the  opinion 
that  it  is  not  proper  that  said  cause  should 
be  decided  on  application  to  punish  for  con- 
tempt ;  that,  in  his  opinion,  when  onlv  per- 
sons who  are  not  parties  to  a  suit  in  whigh  a 
receiver  is  appointed  make  a  bona  fide  claim 
to  property  claimed  by  the  receiver,  the  dis- 

gute  should  be  decided  in  a  regular  suit 
rought  by  the  receiver  against  the  parties 
making  the  claim,  and  he  submits  that  this 
rule  is  laid  down  by  the  authorities,  citing 
Bb  parte  HollU,  59  Cal.  405 ;  Be  Paechal,  77 
U.  8.  10  Wall.  488,  19  L.  ed.  902;  Beach, 
Receivers,  g  247 ;  State  t.  BaU,  5  Wash.  887. 

(4)  For  these  reasons,  the  respondent  refused 
to  punish  the  officers  and  agents  of  local 
branch  No.  5  for  not  turning  over  this  fund 
to  the  receiver;  but,  at  the  same  time,  the 
court  offered  the  attorney  for  the  receiver, 
and  who  has  appeared  in  said  proceeding  for 
him,  an  order  permitting  the  receiver  to  sue 
the  officers  ana  agents  of  the  local  branch, 
and  this  offer  was  refused. 

There  is  returned  into  this  court,  as  a  part 
of  the  case,  a  copy  of  the  decree  made  by  the 
Indiana  court  appointing  Mr.  Failey  re- 
ceiver, and  defining  his  powers  and  duties, 
together  with  the  several  orders  made  by  that 
court,  the  constitution  and  by-laws  of  the  or- 
der of  the  supreme  sitting,  a  copy  of  the  bill 
filed  by  Mr.  Durkee,  and  the  decree  made  by 
the  Wayne  circuit  court  appointing  Mr. 
Baldwin  ancillary  receiver,  and  defining  his 
powers  and  duties.  It  appears  from  the  de- 
cree of  the  Indiana  court  that  the  corporation 
was  organized  under  the  Indiana  statute. 
Whether  such  organization  was  authorized 
by  those  statutes  does  not  seem  to  have  been 
raised  by  the  Indiana  court,  or,  if  so,  the 
proceedings  before  us  do  not  disclose  the  fact. 
That  court  proceeded  to  authorize  the  wind- 
ing up  of  the  concern  and  the  collection  of 
the  assets,  and,  for  that  purpose,  directed  the 
receiver  to  collect  from  the  local  branches 
and  others,  whether  within  or  without  the 
state  of  Indiana,  the  property  and  assets  of 
the  corporation.  Upon  the  appointment  of 
the  ancillary  receiver  within  this  state,  he 
was  authorized  to  receive  and  collect  in  the 
assets  within  this  state ;  but  it  is  nowhere 

Provided  in  the  decree  that  the  moneys  shall 
e  transmitted  by  the  ancillary  receiver  to 
the  receiver  at  Indianapolis,  but  that  he  shall 
report  to  the  court  his  doings  in  the  matter, 
to  the  end  that  the  court  may  make  such  fur- 
ther order  in  the  premisies  as  justice  and 
equity  may  require.  By  the  articles  of  as- 
sociation and  the  laws  of  the  company,  these 
local  branches  are  made  subordinate  to  the 
supreme  sitting.  All  their  powers  and  du- 
ties are  set  forth  therein,  and  Uiey  exist  only 
by  authority  of  the  law  of  the  supreme  sit- 
ting. The  moneys  now  held  by  the  officers 
of  local  branch  I^o.  5  were  collected  by  and 
under  the  authority  thus  conferred.    The  con- 
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stitution  and  laws  of  the  order  provide  for 
the  raising  of  these  funds.  Section  1,  law 
1,  is  as  follows:  ^ There  shall  be  attached 
to  this  order  a  benefit  fund  in  which  mem- 
bers may  participate  (except  social  members) 
as  they  may  severally  elect,  either  in  the  sum 
of  one  thousand  dollars,  eight  hundred  dol- 
lars, six  hundred  dollars,  four  hundred  dol- 
lars, or  two  hundred  dollars,  on  which  they 
shall  pay  the  rates  and  be  entitled  to  the  ben- 
efits prescribed  in  the  following  table,"  etc 
One  of  the  objects  of  the  organization,  as 
stated  in  article  2.  g  8,  of  the  constitution, 
is  as  follows:  **To  establish  a  benefit  fund 
from  which  those  who  have  held  memberahlp 
in  the  order  for  thirty  days  or  more  may, 
should  they  so  desire,  on  proper  application, 
and  complying  with  all  the  rules  and  refla- 
tions governing  said  benefit  fund,  become 
participants  therein,  and  may  receive  the  ben- 
efit of  a  sum  not  exceeding  twenty-five  dollars 
per  week,  nor  more  Uuin  one  half  the  amount 
of  the  benefit  certificate  held  by  each  member, 
when,  by  reason  of  disease  or  accident,  tfa^ 
become  totally  disabled  from  following  any 
avocation ;  or  in  case  of  death,  if  a  member 
for  more  than  two  years,  one  half  of  the 
amount  of  the  bepefit  certificate  will  be  paid, 
less  benefit  received ;  or  an  amount  of  not 
more  than  one  thousand  dollars  when  they 
have  held  a  continuous  membership  in  tile 
order  for  seven  years:  provided,  however, 
that  the  sum  total  drawn  from  this  order  by 
any  of  its  members  shall  never  exceed  in  sick, 
disability,  death,  and  final  benefits  the  sum 
named  in  the  benefit  certificate."  This  bene- 
fit fund  was  derived  from  assessments  npon 
the  holders  of  benefit  certificates,  which  as- 
sessments were  made  by  Uie  supreme  sitting 
of  the  order  from  time  to  time,  and  oat  <S 
which  benefits  were  paid  in  case  of  the  sick- 
ness, disability,  or  death  of  a  member.  The 
assessments  were  made  through  the  local 
branches,  and  80  per  cent  thereof  wae  sent  to 
the  supreme  cashier  of  the  supreme  sitting. 
Law  11,  g  1,  is  as  follows:  "Twenty  pet 
cent  of  the  amount  received  by  each  branch 
on  each  assessment  shall  be  set  aside  and  re- 
tained as  a  reserve  fund,  which  fund  is  the 
property  of  the  supreme  sitting,  and  shall  be 
subject  to  its  control  at  all  times  as  herein- 
after provided.  At  the  expiration  of  the  fint 
term  of  six  years  and  six  months  from  the 
date  of  the  organization  of  the  order,  one  sev- 
enth of  the  reserve  fund  then  on  hand  shall 
be  called  for  by  the  supreme  accountant,  and 
used  by  the  supreme  cashier  in  the  payment 
of  the  benefits ;  and  annually  thereafter  one 
seventh  of  the  reserve  fund  on  hand  shall  be 
called  for  and  used  in  like  manner,  unless 
otherwise  ordered  by  the  supreme  sitting.* 
An  examination  of  the  various  provisions  of 
the  constitution  and  laws  of  the  order  con- 
vinces us  that  the  legal  title  to  this  reserve 
fund  is  in  the  supreme  sitting  of  the  order, 
and  not  in  the  different  local  oranches;  thai 
the  20  per  cent  of  the  assessment  retained  by 
each  local  branch  differs  from  the  80  per  cent 
transmitted  to  the  supreme  sitting,  mainly 
in  this :  that  the  possession  and  supervisioD 
subject  to  the  constitution  remain  with  the 
local  branches.  The  whole  fund  is  for  the 
protection  of,  and  payment  of  benefits  to. 
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holden  of  benefit  oertlflcates ;  and  the  reaerTo 
fund  seems  to  us  essentially  a  part  of  the 
benefit  fund,  although  it  may  be  in  the  nat- 
ure of  a  safety  fund  to  insure  the  payment 
of  maturing  certificates.  This  question  has 
lately  been  before  the  courts  of  last  resort  in 
Massachusetts.  The  case  is  not  yet  officially 
reported,  and  is  entitled  Btufcell  v.  Supreme 
Sitting  of  Order  of  I.  H.  161  Mass.  224,  23  L. 
B.  A.  846.  There  it  was  held  that  the  funds 
held  by  the  local  branches  of  the  order  belong 
to  the  supreme  sitting,  and  we  think  there 
can  be  no  escape  from  such  conclusion.  In 
a  late  case  in  equity,  brought  in  New  Jersey, 
the  ▼ice-chancellor  holds  the  same  rule,  and 
determined  that  the  fund  belonged  to  the 
home  company.  The  case  is  Ware  ▼.  Su- 
preme  Sitting  of  Order  of  1.  H,  (N.  J.  Eq.) 
28  Atl.  1041,  and  is  not  officially  reported. 
SeTeral  of  the  states,  through  their  courts  of 
last  resort,  have  passed  upon  this  question, 
and,  so  far  as  we  have  found,  have  not  held 
to  the  contrary. 

It  is  said,  however,  that  there  was  no  le^al 
Incorporation  in  Indiana.  We  are  not  called 
to  pass  upon  that  question.  The  courts  of 
Indiana  have  permitted  the  proceedings  to  be 
brouffht  there  to  wind  up  the  affairs  of  the 
order  as  a  yalid  and  subsisting  corporation, 
and  have  recognized  its  legal  status.  The 
fleveral  courts  of  other  states  have  also  taken 
Jurisdiction  by  the  appointment  of  ancillary 
receivers  to  aid  in  collecting  the  funds  to  ble 
transmitted  to  the  home  receiver.  But  we 
think  the  parties  here  are  not  in  a  position 
to  raise  that  question.  These  local  branches 
and  their  officers  are  a  part  of  the  order,  and 
oannot,  in  this  proceeding,  question  its  due 
incorporation.  Herehanis  dt  Mfre.  Bank  v. 
Stone,  88  Mich.  779;  Empire  Mfg,  Co,  v. 
Sttiart,  46  Mich.  482 ;  Niblack,  Mut.  Ben. 
8oc.  §  2.  The  object  of  the  association  was 
to  create  what  is  called  a  "benefit  fund." 
The  constitution  and  laws  of  the  order  were 
the  contract  between  the  parties.  Courts  can 
only  enforce  the  contract  as  made,  which  is 
that  the  fund  shall  belong  to  the  supreme 
sittine,  and  be  distributed 'so  that  each  mem- 
ber shall  derive  a  benefit  from  the  entire 
corpus  of  the  assets  of  the  supreme  sitting, 
without  regard  to  his  local  habitation.  It 
was  for  the  purpose  of  collecting  in  these 
assets  in  this  state  that  the  ancillary  receiver 
was  appointed.  There  can  be  no  doubt  of 
the  right  of  a  court  of  chancery  within  this 
4Kate  to  make  the  appoinment.  Mr.  Baldwin 
was  so  appointed,  and  is  attempting  to  gather 
In  these  assets.  These  are  trust  funds  for 
creditors  and  for  distributees  under  the  laws 
of  the  order.  It  is  a  principle  now  generally 
acted  upon  by  the  courts  that  a  receiver  or 
other  trustee  appointed  in  another  state  will 
he  permitted,  on  the  principle  of  comity, 
to  bring  an  action  in  the  domestic  forum  for 
the  purpose  of  collecting  the  assets  of  the  in- 
solvent for  distribution,  in  accordance  with 
the  law  of  the  jurisdiction  within  which  the 
receiver  has  been  appointed,  when  so  to  do 
will  not  contravene  the  rights  of  citizens  of 
the  state  in  which  the  action  is  brought. 
Metzner  v.  Bauer,  98  Ind.  425 ;  Baghy  v.  At- 
lantic, M,  A  0.  R.  Co.  86  Pa.  201 ;  Toronto 
General  Truit  Co,  v.  Chicago,  B.  d  Q.  B. 
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Co.  128  N.  Y.  87;   Oometoek  ▼.  Jh-ederickeon 
51  Minn.  850;  Graydon  y. Church,!  mch.Z^. 

But  the  rule  of  comity  is  never  allowed  to 
operate  when  it  will  contravene  the  rights  of 
a  citizen  of  the  state  where  the  action  is  be- 
ing taken.  So  far  as  this  local  branch  and 
its  officers  and  members  are  concerned,  how- 
ever, they  are  part  and  parcel  of  the  corpora- 
tion. The  receiver  appointed  in  Indiana  and 
the  ancillary  receiver  appointed  here,  not 
only  represent  the  creditors  of  the  corpora- 
tion, but  stand  in  its  stead ;  and  under  the 
decree  of  the  Indiana  court  and  the  Wayne 
circuit  court,  in  chancery,  in  this  state,  they 
are  directed  to  gather  in  the  assets ;  and,  un- 
less bome  reason  is  shown  why  that  order 
should  not  be  carried  out,  this  local  branch 
and  its  officers  and  members  cannot  refuse  to 
turn  over  the  assets  to  the  ancillary  receiver, 
and,  when  he  has  possession  of  such  assets 
the  court  maj  order  them  transmitt^  to  the 
Indiana  receiver.  But  such  order  should  be 
made  only  when  it  is  made  certain  to  the 
court  that  the  members  from  this  state  would 
share  proportionately  with  the  other  members 
throughout  the  organization.  The  fund  is 
found  in  many  different  states,  aod  comity 
requires  that  we  should  do  all  we  cnn  to  in- 
sure, as  far  as  possible,  a  speedy  distribution 
of  the  whole  property  among  those  entitled 
to  it.  But  the  court  below  must  have  some 
discretion  in  making  this  order  so  that  the 
rights  of  the  citizens  of  tnis  state  may  be 
protected. 

By  the  answer  of  the  local  branch  and  its 
officers,  it  appears  that  the  fund  has  been 
garnished  in  their  hands,  and  that  such  pro- 
ceedings are  still  pending  and  undetermined. 
Certainly,  the  court  would  not  make  an  or- 
der for  the  payment  of  this  fund  into  the 
hands  of  the  receiver  antil  the  questions  aris- 
ing under  the  garnishment  proceedings  are 
determined.  'Hie  plaintiffs  in  those  cases 
have  a  right  to  their  day  in  court  before  they 
can  be  deprived  of  the  fund,  or  before  the 
local  branch  and  its  officers  are  bound  to  pay 
it  over  to  the  receiver.  The  plaintiffs  in  the 
garnishment  procceedings  are  not  parties 
here,  and  their  rights  cannot  be  here  liti- 
gated. If  they  have  obtained  a  valid  lien 
on  the  fund,  that  lien  is  not  dissolved  by  the 
filing  of  a  bill,  and  the  appointment  of  a  re- 
ceiver, but  may  be  enforced.  Hubbard  v. 
Hamilton  Bank,  7  Met.  340 :  Taylor  v.  Colum- 
bian Ins,  Co.  14  Allen,  858;  Fulgerv.  Colum- 
bian Ina.  Co.  99  Mass.  267.  Proceedings  for 
contempt  are  not  appropriate  for  the  trial  of 
issues  involving  the  title  to  this  fund,  or  to 
determine  the  validity  of  the  lien  which  the 
garnishee  claims.  A:  parte  HoUie,  59  Cal. 
406 ;  Be  Paeehal,  77  U.  8.  10  Wall.  488,  19 
L.  ed.  992 ;  StaU  v.  BaU,  5  Wash.  887.  In 
Beach  on  Receivers  (section  247)  it  is  said : 
^'It  is  also  equally  well  settled  that,  in  a 
proceeding  to  punish  for  contempt  of  court, 
the  question  of  the  title  to  the  property  can- 
not arise  or  be  adjudicated.  The  court  will 
not  in  such  a  proceeding  do  more  than  pass 
upon  the  bare  question  of  contempt.  It  will 
not  directly  or  indirectly  assume  to  consider 
or  to  decide  to  whom  the  property  belongs, 
or  to  decide  that  the  receiver  has  or  has  not 
the  right  of  possession  in  and  to  it " 
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The  court  below  offered  to  permit  the  re- 
ceiver to  bring  suit  for  these  assets,  which 
offer  was  declined.  We  think  the  court,  un- 
der the  facts  stated  in  the  answer  of  the  local 
branch  and  its  officers,  properly  refused  to 
adjudge  the  parties  guilty  of  contempt.  We 
may  remark,  however,  that,  if  the  assets  are 
finally  paid  into  the  hands  of  the  receiver, 
it  will  be  the  duty  of  the  court  to  direct  that, 
upon  their  payment  over  to  the  Indiana  re- 
ceiver, the  Michlgah  claimants  shall  receive 
a  proportionate  dividend  with  creditors  else- 
where. 

T/ie  writ  iHll  be  denied. 

The  other  Justices  concur. 


Flora  A.  POOLB 

V. 

CONSOLIDATED  STREET  R.  CO.,  P^. 

in  Err, 


C 


lOch. 


1  •  It  la  not  nefi^ll^ence  as  matter  of  law 
to  attempt  to  alight  firom  a  ear  at  a 

pleasure  reeort  station  eetabJished  by  a  street 
railway  company,  on  the  side  opposite  to  that 
prepared  for  the  reception  of  passeo^rers  if  those 
in  charge  of  the  oar  have  invited  an  aUghting  on 
sudh  opposite  side. 

8.  That  a  car  hae  not  reached  the  vflnal 
•topping^  place  when  a  stop  is  made  and  a 
passenger  attempts  to  allffht,  wiU  not  render  him 
guilty  of  negligence  if  there  was  no  warning  not 
to  alight  and  from  the  surroundings  a  paraeoger 
might  well  have  understood  that  the  stop  was 
made  for  that  purpose. 

8«  Whether  or  not  the  nnevenneoe  of 
the  s^roiind  at  a  point  luied  by  paaaen- 
f^ers  in  alighting  from  a  oar  is  such  as  to  con- 
stitute negligence  on  the  part  of  the  carrier  is  a 
Question  for  the  Jury. 

4.  A  defendant  is  entitled  to  have  its 
theory  of  the  case  presented  to  the  Jury 
in  specific  instructions  if  such  theory  is  supported 
by  evidence  and  the  instructions  are  properly 
requested. 

<Hay  28. 189C) 

ERROR  to  the  Superior  Court  of  Grand 
Rapids  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.    Beversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Kin^psley  ^  Kleinhans  for  ap- 
pellant. 

Messrs.  Wesseliiis,  Corbitt  Jk  Ewing^ 
for  appellee. 

Montg^meryf  J.,  delivered  the  opinion 
of  the  court : 

The  defendant  operates  an  electric  street 
railroad  in  Grand  Rapids,  with  a  line  ex- 
tending to  Reed's  Lake,  which  is  a  summer 
resort  a  short  distance  east  of  the  city.     The 


company  maintai«ui  pleasure  grounds  at  this 
place,  including  a  pavilion  and  convenienoei 
for  visitors.  During  the  summer,  the  travel 
over  this  route  is  very  large.  For  the  con- 
venient transaction  of  its  business,  the  com- 
pany's double  track  is  extended  uod  formed 
into  a  loop  at  the  Reed's  Lake  terminus,  so 
that  cars  may  run  continuously,  without  re- 
versing or  switching,  around  this  loop,  and 
back  to  the  city.  \V  ithin  this  loop  is  vacant 
ground,  and,  on  the  side  to  the  north,  nearest 
the  pavilion,  cinders  have  been  sprrad,  con- 
necting with  the  walk  and  the  pavilion,  and 
forming  an  admittedly  safe  landini^  place. 
The  accompanying  sketch  sufficiently  shows 
the  surroundings  to  indicate  the  situation. 


On  the  evening  of  the  12th  of  April,  180S, 
the  plaintiff,  who  had  taken  passage  on  one 
of  defendant's  cars,  in  attempting,  after  the 
car  came  to  a  stop,  to  alight  inside,  next  the 
loop,  received  serious  injuries.  She  brought 
this  suit  against  the  company,  alleging  t£at 
the  defendant  did  not  keep  its  grounds  at 
Reed's  Lake,  at  and  adjacent  to  where  said 
car  stopped  for  passengers  to  leave  the  same, 
in  such  condition  that  passengers  might 
alight  with  safety  from  said  cars  by  night, 
but  permitted  said  grounds  to  be  and  remain 
in  such  a  rough,  broken,  and  uneven  con- 
dition,  and  permitted  a  steep  bank  of  earth, 
of  the  height  of,  to  wit,  six  inches,  to  be  and 
remain  at'and  alongside  of  said  railway  at 
said  terminus  where  said  cars  stopped'  for 
passengers  to  leave  the  same,  so  that  pas- 
sengers alighting  from  said  cars  were  liable 
to  be  thrown  down  and  injured ;  and  alleging 
that  the  plaintiff,  by  reason  of  the  unsafe 
condition  of  the  grounds,  was,  without  fault 
on  her  part,  thrown  down  and  caused  to  fall 
to  the  ground  with  great  force  and  violence, 
and  received  the  injury  complained  of.  The 
plaintiff  covered  a  verdict  for  $5,000,  and  de- 
fendant brin^rs  error. 


Nora— The  situation  of  the  stopping-  plac^  where 
the  accident  occurred  in  the  above  case,  while  un- 
usual, is  sufficiently  like  that  in  many  other  places 
to  make  the  deoision  valuable.  IV>r  the  whole  array 
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of  cases  on  injuries  received  In  getting  on  or  off 
railroad  trains  (but  not  including  street  railway 
cases),  see  note  to  Carrv.  Bel  Blvor  A  tt.  B.  Go.  (GaU 
21  L.  B.  A.  864. 
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The  defendant  contend!  that  upon  the 
whole  record  It  appears  that  the  landing 
place  provided  on  the  northerly  side  of  the 
track  was  suitable  and  nrooer.  and  known  to 
the  plaintiff  to  be  so,  and  that  she  had  no 
right  to  alight  on  the  side  of  the  car  next  the 
loop,  and  that,  if  she  chose  to  do  so,  it  was 
at  her  own  risk ;  and  it  is  further  contended 
that  the  plaintiff's  testimony,  taken  as  a 
whole,  failed  to  make  it  clear  now  the  injury 
occurrod,  and  also  that  the  grounds  inside  the 
loop  were  a  reasonably  safe  landing  place. 
A  number  of  other  questions  are  raised,  re- 
latin  e  to  rulings  on  the  trial  as  to  admis- 
sibility of  testimony,  refusal  of  requests  to 
charge,  preferred  by  counsel  for  the  defend- 
ant, and  the  charge  of  the  court  on  its  own 
motion,  which  will  be  considered  in  order. 
The  plaintiff's  theor}  Is  that  in  attempting 
to  leave  the  car  she  stood  with  both  feet  on 
the  running  board ;  that  a  gentleman  who  was 
aboard  the  car  assisted  her  from  the  running 
board  to  the  ^und;  that  she  clasped  his 
hands  in  making  her  descent  to  the  >rround, 
and  that,  upon  stepping  down  from  tiie  run- 
ning board,  she  stepped  upon  the  steep  bank 
of  earth,  which  the  testimony  shows  to  be 
somewhere  from  four  to  five  inches  high ;  that 
her  foot  slipped  and  gave  way,  and  that  she 
fell,  and  received  the  injuries  in  question. 
The  defendant's  theory  as  to  the  manner  of 
her  injurv  is  that  the  true  cause  of  her  injury 
was  not  the  uneven  condition  of  the  ground, 
but  that  it  was  occasioned  by  some  person 
stepping  upon  the  plaintiff's  dress  as  she 
was  alighting,  thereby  throwinflr  her  to  the 
ground;  and  the  defendant  offered  the  testi- 
mony of  numerous  witnesses  tending  to  sus- 
tain this  theory. 

It  is  strenuously  insisted  that,  the  company 
having  provided  a  safe  landing  place  on  the 
northerly  side  of  the  loop,  its  full  duty  to 
the  passengers  was  performed,  and  that  it 
cannot  be  held  liable  for  an  injury  occurring 
by  reason  of  a  passenger  attempting  to  alight 
inside  the  loop.  Upon  this  question  the  trial 
judge  chargea  the  lury  as  follows :  "  A  street- 
railway  company  has  the  right  to^select  and 
adhere  to  the  making  of  their  own  arrange- 
ments for  platforms  and  landing  places  at 
such  resorts  as  Heed's  lake,  provided,  only, 
that  tbev  make  the  landing  place  on  one  side 
safe  ana  commodious,  and  so  conspicuous 
that  all  passengers  can  see  it  by  day  or  by 
night,  unless  it  has  been  so  used,  and  is  so 
need,  and  the  circumstances  are  such,  in  con- 
nection with  the  landing,  as  amounts  to  an 
invitation  to  alight  on  the  other  side ;"  and, 
further :  ''It  is  certain,  under  the  testimony 
in  this  case,  that  the  construction  of  that 
walk  and  landing,  running  from  80  feet  wide 
down  to  10  feet  each  way,  and  an  extent  of 
from  150  to  200  feet  along  this  north  side 
next  to  the  resort,  that  it  offers  a  plain  and 
palpable  invitation  for  the  passengers  upon 
Us  trains  to  get  off  upon  that  side ;  and  I 
have  no  doubt  that  unaer  the  arrangements 
as  testified  to,  and  uncontradicted,  in  order 
for  the  company  to  be  held  as  inviting  an 
alighting  upon  the  inside  of  the  loop,  that 
there  must  be,  and  should  be,  some  positive 
act  on  the  part  of  the  company,  as  if  a  con- 
ductor should  invite  a  passenger  to  get  off 
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upon  that  side,  or  as  if  any  arran;;ements  had 
been  made  for  the  landing  of  passengers  upon 
that  side ;  and  I  believe  the  law  to  be,  under 
the  peculiar  testimony  in  this  case,  that  there 
should  be  something  that  you  should  fix  in 
your  minds,  other  than  the  fact  that  pas- 
sengers upon  a  loaded  train,  riding  upon  the 
running  board,  upon  the  outside,  saw  fit  to 
jump  off  within 'the  loop,  and  run  around 
across  the  track  to  the  place  of  amusement." 
This  charge  was  sufficiently  favorable  to  the 
defendant,  and  fairly  stated  the  law  of  the 
case,  if  there  was  anv  testimony  tending  to 
show  that  passengers  had  been,  by  the  course 
of  conduct  of  the  defendant,  invited  to  alight 
upon  the  inside  of  the  loop.  See  McDonald 
▼.  Chieapo  A  N,  W,  B.  Co,,  2%  Iowa,  124,  96 
Am.  Dec.  114 ;  2  Redf.  Railwavs,  682.  We 
also  think  that  there  was  testimony  which 
justified  this  instruction.    According  to  the 

glaintiff's  testimony,  she  had  previously  been 
elped  off  the  car  by  conductors  inside  the 
loop,  and  there  is  abundant  testimony  in  the 
record  that  the  common  practite  was  to  alight 
on  either  side  indiscriminately.  The  car  was 
so  constructed  that  passengers  could  alight 
from  either  side,  and  there  was  no  warning 
or  notice  to  passengers  to  step  off  only  on  the 
nonherly  side.  The  cars  were  crowded  with 
passengers,  and  the  evidence  shows  that,  as 
some  would  alight,  others  would  press  for- 
ward and  take  their  seats.  Under  these  cir- 
cumstances, we  are  not  prepared  to  say  that, 
as  a  matter  of  law,  it  was  negligent  to  at- 
tempt to  alight  on  the  inside  the  loop.  But 
it  is  said  that  the  car  had  not  reached  its 
usual  stopping  place,  nor  the  place  where 
plaintiff  had  been  previously  assisted  to 
alight.  But  the  car  bad  come  to  a  full  stop 
on  the  occasion  in  question.  There  was  no 
warning  not  to  alight,  and  a  glance  at  the 
surroundings  is  sufficient  to  indicate  that  a 
passenger  might  well  have  understood  that 
the  stop  had  been  made  for  that  purpose. 
The  evidence  shows  that  not  the  plaintiff 
alone,  but  substantially  all,  if  not  all,  the 
passengers,  interpreted  the  stop  as  an  invita- 
tion to  al  i  ght.  The  cinder  wal  k  was  opposi  te 
the  stopping  place  on  the  north,  and  the  car 
was  directly  opposite  the  walk  which  leads 
to  the  pavilion.  We  also  think  the  question 
of  whether  the  uneven  condition  of  the 
ground  was  such  as  to  amount  to  negligence 
on  the  part  of  the  company  was,  under  the 
circumstances  of  this  case,  fairly  a  question 
for  the  jury.  The  plaintiff's  theory  was 
that  the  bank  of  earth  from  which  her  foot 
slipped  was  directly  at  the  point  where  one, 
in  alighting  from  the  car,  would  be  likely 
to  step  upon  its  edge,  and  slip  backward. 
We  are  not  prepared  to  say,  as  a  matter  of 
law.  that  this  was  a  suitable  landing  place. 
The  defendant  asked  the  court  to  charge 
the  jury  as  follows:  "If  the  jury  find  that 
the  space  between  the  outer  edge  of  the 
running  board  of  the  car  and  the  edge  of  the 
sod  or  little  embankment  was  not  more  than 
seven  or  eight  inches  in  width,  it  was  not 
negligence  on  the  part  of  defendant  to  have 
such  a  space  at  that  time  and  place,  and  the 
plaintiff  cannot  recover."  This  request  was 
refused,  and  the  defendant's  counsel  assigns 
error  upon  its  refusal,  citing  and  relying 
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upon  the  case  of  Ryan  ▼.  Manhattan  22.  Gb., 
121  N.  Y.  126,  as  sustaining  their  contention 
that  the  request  should  have  been  given. 
That  case  is  not  at  all  analogous  to  the  pres- 
ent. That  was  the  case  of  an  elevated  railway 
company,  which  had  left  a  space  of  from 
seven  to  eight  inches  between  its  platform  and 
the  running  board  of  the  car.  This  running 
board  was  presumably  substantially  upon  the 
same  level  as  the  platform,  and  the  court  held 
that  some  space  was  necessary  between  the 
running  board  and  the  platform  to  enable  the 
company  to  run  its  cars,  and  that,  because  of 
a  necessary  curve  in  the  track,  the  distance  of 
seven  or  eight  inches  was  not  unreasonable, 
and  that,  as  it  must  be  known  that  there  is 
a  vacant  space  between  the  car  and  the  plat- 
form, such  a  space  as  could  be  spanned  by  a 
•ingle  step  of  a  passenger  was  not  unreason- 
able, and  the  leaving  of  such  a  space  was 
not  negligence.  But  in  the  present  case  the 
passenger  was  compelled  to  step  downward 
in  order  to  alight,  the  running  board  of  the 
car  being  about  eighteen  inches  above  the 
surface  of  the  earth,  and  we  cannot  say,  as 
matter  of  law,  that  a  passenger,  in  stepping 
down  from  the  running  board  of  the  car, 
would  in  all  cases  step  outward  more  than 
seven  or  eight  inches.  There  was  certainly 
ao  necessity  for  maintaining  an  obstruction 
there  which  could  work  injury,  and  the  only 
legal  question  which  could  possibly  be  in- 
Tolved  is  whether  the  situation  of  this  mound 
was  such  that  one,  in  landing  from  the  car, 
would  reach  it,  and  be  likely  to  be  injured 
by  stepping  upon  the  edge  of  the  mound ;  and 
that  question  the  request  does  not  submit, 
and  was  therefore  properly  refused. 

In  the  main,  the  cause  was  very  carefully 
presented  to  the  jury  ;  but  we  think  the  court 
committed  one  error  which  is  important,  in 
view  of  the  defendant's  testimony,  and  the 
theory  upon  which  it  contested  the  case  be- 
fore the  jury.  The  defendant  requested  the 
court  to  charge  the  jury  as  follows :  **If  the 
jury  find  that  the  injury  was  occasioned  by 


some  one  stepping  on  plaintiff's  dren  as  she 
was  alighting,  and  she  was  thereby  caused  to 
fall,  she  cannot  recover."  This  request  pre- 
sented the  defendant's  theory  of  the  case,  and 
should  have  been  given.  The  plaintiff  de> 
nied  any  such  occurrence,  and  oescribed  in 
detail  how  she  claimed  the  injury  occurred, 
while  the  defendant  produced  a  number  of 
witnesses  who  testified  that  her  first  state- 
ment of  the  occurrence  was  that  some  person 
stepped  upon  her  dress,  and  caused  her  to  fall 
from  the  car,  and  produced  three  witnesses 
who  witnessed  the  occurrence,  and  who  gave 
testimony  in  the  same  line.  This  presented 
the  issue  for  the  jury.  There  was  no  middle 
ground.  There  was  no  claim  of  two  concur- 
ring causes.  There  could  be  no  recovery 
unless  the  plaintiff's  theory  of  the  manner  in 
which  the  accident  occurred  wns  found  to  be 
sustained  by  the  proof;  and  if  the  testimony 
offered  by  the  defense,  which  tended  strongly 
to  show  that  the  injury  occurred  by  reason  of 
some  person  stepping  upon  her  dress,  was  lie- 
lie  ved,  there  was  no  testimony  in  the  case 
connecting  the  cause  of  the  injury  with  the 
fault  attributed  to  tiie  defendant  in  the  dec- 
laration. The  omission  to  give  this  requ^ 
is  not  cured  by  the  general  Instruction  liiat, 
if  the  injury  was  caused  by  accident  or  mis- 
adventure, without  fault  of  either  the  plain- 
tiff or  defendant,  there  could  be  no  recovery. 
The  defendant  had  a  right  to  have  its  theory 
of  the  case  covered  by  specific  instructions. 
Dikeman  ▼.  AmM,  71  Mich.  656;  PeopU 
V.  Jacks,  76  Mich.  218;  0*Callag7tan  v.  Boe- 
ing, 72  Mich.  669 ;  Cooper  v.  Mnlder,  74  Mich. 
874 ;  Wildey  v.  Orane,  69  Mich.  17 ;  BabbiU 
V.  Bumpus,  78  Mich.  881 ;  Miller  ▼.  Miller, 
97  Mich.    151. 

The  other  questions  presented  are  not  likely 
to  arise  upon  a  new  trial,  but,  for  the  error 
pointed  out,  the  judgment  toill  be  retwied,  with 
costs,  and  a  new  trial  ordered. 

Hooker*  <71,  did  not  sit ;  the  other  Justioei 
concurred. 


ILLINOIS  SUPREME  COURT. 


Walter  P.  WARREN  et  al,  Appt$., 

FIRST  NATIONAL  BANK  OF  COLUM- 
BUS. 

;a49iiL8j 

!•  A  part  of  a  debt  or  a  chose  in  action 
may  be  assl^^ed  in  equity  oreatioK  a 
trust  In  favor  of  the  assiiniee  and  an  equitable 
lien  upon  the  fund. 

8.   A'ftind  that  exists  potentlally.altbough 

it  is  not  yet  due,  te  subject  to  an  equitable  aasi^D- 
ment  of  a  portion  of  it  which  will  be  operative 
as  soon  as  the  fond  is  acquired. 

8*  The  charter  alone  of  a  Ibrel^^n  cor- 
poration and  not  the  general  legislation  of  the 

NOTB.— As  to  Talldity  of  preferences  among 
oreditora  given  by  insoiyent  oorporationfl*  see  note 
to  Lyons-Thomas  Hardware  Go.  t.  Perry  Stove 
Mfg.  Oo.  (Tex.)  2S  Ifc  B.  A.  808. 

25L.R.A. 


state  in  which  it  was  created  wfO  nave  effect  to 
limit  its  powers  outside  of  that  state. 

4.  The  New  Tork  statute  prohiMtinf 
aasignmenti  or  transfers  by  insolTent 
corporations  has  no  extraterritorial  foroo 
and  does  not  alTeot  the  validity  of  an  assignmeot 
by  an  Insolvent  corporation  executed  in  Obiotf 
a  transfer  of  a  fund  in  lillnols. 

6*  The  mere  insolvency  of  a  corpora- 
tion does  not  eo  imtanti  deprive  its  director! 
and  officers  of  power  to  dispose  of  the  corporate 
property  In  good  faith  as  pasrment  or  security  of 
corporate  debts,  although  the  effect  may  be  to 
give  some  creditors  a  preference  over  otbns. 

6.  A  factor's  lien  cannot  attach  u>  goodi 
which  never  came  into  his  actual  pooooemiOD  bat 
were  delivered  or  consigned  by  the  owner  di- 
rectly to  the  purchasers,  even  If  the  factor^  con- 
tract provided  that  the  goods  should  beoon- 
signed  to  him  for  sale. 

(October  96, 18Q3J 


Sof  also  :n   L.  U.  A.  497:  30  L.  U.  A.  2:>4. 
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APPEAL  b^  defendants,  daimaiits  of  a  fund 
in  the  Lands  of  Pullman's  Palace  Car 
Companv  wbich  belong  to  tbeOhiod;  West- 
ern Coal  &  Iron  Company,  other  than  the 
First  Motional  Bank  of  Columbus  from  a  de- 
cree of  the  Appellate  Court,  First  District,  re- 
versing a  decree  of  tbe  Circuit  Court  for  Cook 
Countv  giving  appellants'  claims  priority  over 
that  oh^^  bank  in  an  interpleader  proceeding 
by  Pullman's  Palace  Car  Company  to  deter- 
mine tbe  right  to  such  fund.    Rezersed, 

Tbe  facts  are  fully  stated  in  the  opinion. 

Meurt,  Warren  Jk  Cos  and  Flower^ 
Smith  Jk  MaflflpraTe»  for  appellant  Walter 
P.  Warren: 

There  are  ilve  objections  to  the  bank's 
claim: 

1.  The  order  was  drawn  by  H.  C.  Stan- 
wood,  who  signed  as  assistant  treasurer,  but 
who  had  no  authority  whatever  to  draw  such 
•  draft 

Taylor,  Corp.  a  286;  Koch  ▼.  National  U. 
Bfdg,  Ano,  85  111.  App.  465;  Adams  v.  Orosa 
Wood  Print  Co.  27  111.  App.  818;  Stokes  v.  New 
Jersey  Pottery  Co.  46  N.  J.  L.  287;  Thomas  v. 
Morgan  County,  59  111.  479;  Bead  v.  Buffum, 
79  Cal.  77;  Titus  v.  Cairo  db  F,  R.  Co.  37  N. 
J.  L.  98;  Morawetz,  Priv.  Corp.  §§  585  et  seq.j 
Leggett  v.  New  Jersey  Iiffg.  <ft  BJcg.  Co.  1  N.  J. 
Eq.  641,  28  Am.  Dec.  728;  Stow  v.  Wyse,  7 
Conn.  214,  18  Am.  Dea  99;  Byde  ▼.  Larkin, 
85  Mo.  App.  865;  Chicago  db  N  W.  R.  Co.  v. 
James,  22  Wis.  194;  Bout  v.  Thompson,  6  N. 
Y.  820. 19  N.  T.  207;  Walworth  County  Bank 
T.  Farmers  Loan  Co.  14  Wis.  825. 

2.  The  order  was  a  partial  assignment  of  a 
particular  fund  to  become  due,  to  the  drawer, 
and  is  not  good  unless  accepted. 

MandedUe  v.  Welch,  18  U.  8.  5  Wheat.  278. 
6  L.  ed.  87;  Chapman  ▼.  Shattvck,  8  111.  49; 
Crosby  v.  Loop,  18  111.  625, 14  111.  880;  Chicago 
^N.  W.R  Co.  ▼.  Nichols,  57  111.  464. 

3.  The  draft  is  void  under  the  New  York 
statute,  because  at  the  time  it  was  given  the 
Ohio  &  Western  Coal  &  Iron  Company  had 
refused  the  payment  of  its  notes,  and  the  order 
was  drawn  and  delivered  with  the  intent,  and 
such  was  its  effect,  of  assigninff  or  transferring 
the  property  of  the  company  for  the  benefit  of 
John  M.  Glidden,  who  was  a  stockholder  in 
and  the  president  of  the  company. 

N.  Y.  Rev.  Stat.  1827-28,  g  4,  chap.  18; 
Zippineoii  v.  Shaw  Carriage  Co.  25  Fed.  Rep. 
677;  Adams  v.  Eelilor  Mill  Co.  85  Fed.  Rep. 
483. 

4.  The  order  or  draft  is  void  under  the  New 
York  statute  because  it  was  given  in  con- 
templation of  the  insolvency  oi  the  Ohio  A 
Western  Coal&  Iron  Company. 

K.  Y.  Rev.  Stat  1827-28,  §  4,  chap.  18; 
Robinson  ▼.  Bank  of  Attica,  21  N.  Y.  406; 
Brouwer  ▼.  Barheck,  9  N.  Y.  589;  Bowen  v. 
Lease,  6  Hill,  221;  Barris  v.  Thompson,  15 
Barb.  62;  SibeU  y.  Bemsen,  88  N.  Y.  95; 
Paulding  v.  Chrome  BUel  Co.  94  N.  Y.  884; 
Pierce  Jr.  Crompton,  18  R  L  812;  Starkweather 
T.  American  BiUe  8oe.  72  111.  50, 22  Am.  Rep. 
188;  Santa  Clara  Female  Academy  7.  Sullivan, 
116  111.  885,  56  Am.  Rep.  776;  Metropolitan 
Bankw.  Oodflrey,  28  fll.  579,  and  note;  Bwing 
T.  Toledo  Sat.  Bank,  48  Ohio  St  81;  Wait,  In- 
ioly.  Corp.  §  828. 

6.  The  order  or  draft  Is  invalid  under  the 
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common  law,  as  declared  by  the  decisions  in 
the  state  of  Ohio,  because  it  was  a  preference 
given  by  an  insolvent  corporation,  which  had 
ceased  doing  business. 

Morawetz.  Priv.  Corp.  §  808;  Wait,  Insolv. 
Corp.  §§  162,  654;  Rouse  v.  Merchanttt  Nat. 
Bank  €f  Cincinnati,  5  L.  R  A.  878,  46  Ohio 
St.  498;  Kankakee  Woolen  Mill  Co.  v.  Kampe, 
88  Mo.  App.  229. 

Glidden  &  Curtis,  as  sales  agents,  never  had 
such  possession  of  the  property  out  of  which 
this  fund  arises  as  to  acquire  a  lien  thereon. 

Mechem,  Agency,  §§  676  et  seq. ;  Strahorn  v. 
Union  Stock  Yard  d  T.  Co.  48  Dl.  427,  92 
Am.  Dec.  142;  Winne  v.  Bammond,  37  111.  99. 

Glidden  &  Curtis  acquired  no  right  to  a  lien 
on  this  fund  by  virtue  of  the  contract  of  No- 
vember 8, 1887. 

Boomer  v.  Cunningham,  22  111.  820,  74  Am. 
Dec.  155;  Hunt  v.  Bullock,  28  III  820;  Allen 
V.  Montgomery,  48  Miss.  101;  Strong  v.  Krebs, 
63  Miss.  838;  Boffman  v.  Bntngs,  83  Ey.  400; 
Cookjr.  Brannin,  87  Ky.  101;  City  F.  Ins.  Co.  v. 
Olmsted,  38  Conn.  476;  Clay  v.  East  Tennessee 
A  V.  R.  Co,  6  Heisk.  421;  Read  v.  Mosby,  5  L. 
R.  A.  122,  87  Tenn.  759;  Moody  v.  WHght,  13 
Met  17,  46  Am.  Dec.  706;  ChynoweUi  v.  Ten- 
ney,  10  Wis.  408;  Yearns  v.  Qiiiney  Mut.  F. 
Ins.  Co.  124  Mass.  63,  26  Am.  Rep.  647;  Chase 
V.  Denny,  180  Mass.  566;  Christmas  v.  Russell, 
81  U.  8.  14  Wall.  69.  20  L.  ed.  762;  Ford  v. 
Qamer,  15  Ind.  298;  Rogers  ▼.  Bosack,  18 
Wend.  319;  Bolt  v.  Bank  of  Augusta,  13  Ga. 
341;  BromweU  v.  Turner,  87  111.  App.  561. 

The  contract  of  November  3,  1887.  was  not 
a  valid  contract,  because  procured  by  Glidden 
for  the  benefit  of  his  firm  when  the  company 
was  insolvent  and  he  the  president  thereof. 

Beach  V.  MiUer,  130  111.  170;  Atwater  ▼. 
American  Exch.  Nat.  Bank,  40  UL  App.  501; 
1  Beach,  Priv.  Corp.  g  241&. 

Mr.  E.  R.  Jewett  for  appellant  Baltimore 
A  Ohio  R  Co. 

Mr.  John  S.  Cook  for  appellant  Evan  T. 
Ellicott. 

Messrs.  Smith*  Helmer  Jk  Monlton  for 
appellant  Marcus  A.  Thompson. 

Mesnrs.  Lgrndon  Evans  and  Frederick 
Arndf  for  appellants,  the  trustees  of  Glidden 
&  Curtis: 

When  the  eoods  are  consigned  to  a  factor, 
and  he  makes  advances  on  them,  he  has  the 
right  to  sell  them,  and  may,  out  of  the  pro- 
ceeds, satisfy  his  lien. 

2  Kent.  Com.  g  44,  p.  642;  Zoitv.MiOandon. 
4  Mart.  N.  S.  470. 

Tbe  lien  also  extends  to  proceeds  of  the 
goods. 

Hudson  ▼.  Granger,  5  Barn.  &  Aid.  27; 
Reiser  v.  Topping,  72  111.  226;  Jartis  v.  Rogers, 
15  Mass.  889. 

An  agreement  to  pledge  property  to  come 
into  being  makes  tbe  pledge  attach  imme- 
diately upon  the  property  coming  into  being. 

Macomber  v.  Parker,  14  Pick.  497;  Donald  v. 
Bewitt,  38  Ala.  534,  78  Am.  Dec.  481;  Smith 
V.  Atkins,  18  Yt  461;  Ooodenow  v.  Dunn,  21 
Me.  86:  Ayers  v.  South  Australian  Bkg.  Co.  L. 
R.  8  P.  C.  548;  Wisner  v.  Ocumpaugh,  71  N. 
Y.  113;  Coates  Y.  DonneU,  16  Jones  &  S.  46; 
Barnard  v.  Norwich  di  W.  R  Co.  A  Cliff.  851; 
Kirksey  r.  Means,  42  Ala.  426;  Bibend  v. 
LiterjMfl  db  L.  F.  db  L.  Ins.  Co.  80  Cal.  78. 
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On  future  property  this  lieu  is  good  against 
subsequent  contract  creditors  of  the  lineor. 

Jones,  Liens,  §  42;  Jones,  Cbattel  Mortgages, 
g  157;  Tedford  v.  WiUoa,  8  Head,  811 ;  FciUc  v. 
jCwttTy  7Baxt.  98:  Orange  Warehonae  Auo.  y. 
Owen,  86  Tenn.  955;  Bead  ▼.  Mo^,  5  L.  R  A. 
122.  87  Tenn.  769. 

The  pledgee  does  not  lose  his  lien  by  per- 
mitting the  pledgor  to  haye  the  property  for  a 
special  and  limited  purpose. 

Cooper  y.  itoy,  47  III.  68;  Button  y.  Amett, 
61  III.  198;  Langton  y.  Waring,  18  0.  B.  N.  S. 
816;  Way  y.  Davidson,  12  Gray,  466,  74  Am. 
Dec.  604. 

Messrs,  Norton*  Burley  ^  Howell*  for 
appellee: 

The  order  or  draft  in  question  operated  as  an 
equitable  assignment,  pro  tanto,  of  the  fund 
in  the  hands  of  the  Pullman  company  from 
the  time  of  its  delivery.  Notice  to  the  drawee 
was  not  necessary  to  perfect  the  title  of  the 
bank  as  against  any  party  to  this  cause. 

8  Pomeroy.  Eq.  Jur.  §§  1280,  1281,  and 
notes;  Pomeroy  y.  Manhattan  L,  Ins.  Co.  40 
111.  898;  National  Bank  of  America  y.  Indiana 
Bkg,  Co.  114  lU.  488;  PhilUpe  y.  BldsaU,  127 
Dl.  647. 

Tbe  fact  that  the  debt  against  which  the 
draft  was  drawn  was  not  then  due  and  payable 
is  immaterial. 

8  Pomeroy,  Eq.  Jur.  §  1288,  and  cases 
cited;  Anderson  v.  DeSoer,  6  Gratt.  864.  See 
also  1  Am.  &  Eng.  Encyclop.  Law,  880,  840;  2 
Story,  Eq.  Jur.  18th  ed.  §  1044;  1  Daniel,  Neg. 
Inst.  8d  ed.  §  28. 

An  insolvent  corporation  may  deal  with  its 
creditors  by  makinff  payment,  etc. 

Wait,  Insolv.  Corp.  §  162;  2  Morawetz, 
Priv.  Corp.  §i^  802,804;  Cook,  Stock*  Stock- 
holders. ^691;  Pavlding  y.  Chrome  Steel  Co.  94 
N.  Y.  334;  Butcher  y.  Importers  A  T.  Nat. 
Bank,  59  N.  T.  12;  Reiclntald  y.  Commercial 
Eotel  Co.  106  111.  489;  Raatand  y.  MeFall,  187 
111.  81;  Qlorer  v.  Lee,  140  IlL  102;  Weber  y. 
Miek,  181  111.  526. 

Ballear^  </.,  delivered  the  opinion  of  the 

court: 

On  the  5th  day  of  October,  1889,  Pullman's 
Palace- Car  Company,  being  a  debtor  of  the 
Ohio  &  Western  Coal  &  Iron  Company,  a  cor- 
poration organized  under  the  laws  of  the 
state  of  New  York,  in  the  sum  of  $81,696.68, 
filed  its  bill  of  interpleader  in  the  circuit 
court  of  Cook  county  against  the  First  Na* 
tional  Bank  of  Columbus,  Ohio,  tbe  trustees 
of  the  late  firm  of  Glldden  &  Curtis,  the  Ohio 
&  Western  Coal  &  Iron  Company,  and  James 
A.  Hall,  its  assignee,  and  divers  creditors  of 
that  corporation,  who  were  seeking  to  reach 
the  indebtedness  in  question  by  process  of 
garnishment,  praying  to  have  these  various 
claimants  upon  tbe  fund  in  its  hands  brought 
into  court,  and  required  to  interplead  as  to 
their  respective  interests  and  priorities.  The 
defendants  having  appeared  and  answered, 
the  cause  was  heard  on  pleadings  and  the 
master's  repf«rt,  and  it  was  decreed  that  a 
proper  case  for  an  interpleader  was  presented ; 
and,  the  complainant  having  paid  into  court 
the  full  amount  of  the  indebtedness  in  que^- 
*'^n,  the  defendants  were  perpetually  en- 
join *H  from  proceeding  further  against  it  for 
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the  collection  of  the  same,  and  it  was  otdeied 
that  the  fund  thus  paid  into  coart  stonda 
in  lieu  of  the  complainant's  liability  as  gar- 
inshee  or  otherwise.  The  caose,  as  between  the 
several  defendants,  being  afterwards  beard, 
it  was  adjudged  and  decreed  that  the  claims 
of  four  of  the  attaching  creditors,  yis.,  tfaose 
of  Walter  P.  Warren,  the  Baltimoie  A  Ohio 
Railroad  Company,  Eyan  T.  Ellioo%#  Mar- 
cus A.  Thompson,  aggregating  $2^771.97, 
were  entitled  to  priority,  and  those  claims, 
with  interest  thereon  from  the  date  of  the  de- 
cree were  ordered  to  be  paid  in  full ;  and  it 
was  further  decreed  that  the  First  NatioDal 
Bank  of  Columbus  was  entitled  to  the  resi- 
due of  the  fund  after  the  payment  in  foil  of 
these  four  attaching  creditors.  From  this  de- 
cree the  First  National  Bank  of  Columbus  and 
the  trustees  of  Glidden  A  Curtis  appealed  to 
the  appellate  court ;  and  In  that  court  the  de- 
cree was  reversed,  and  the  cause  was  remanded 
to  the  circuit  court,  with  directions  to  enter  a 
decree  giving  priority  to  the  claim  of  the 
bank,  amounting  to  $16,676.79,  and  ordering 
that  claim,  with  interest  thereon  from  March 
1,  1889,  to  be  first  paid  in  full,  and  ordering 
payment  of  the  residue  of  the  fund  to  the 
trustees  of  Glidden  &  Curtis.  From  the 
judgment  of  the  appellate  court  the  four  at- 
tachment creditors  and  the  trustees  of  Oliddoi 
&  Curtis  have  appealed  to  this  court. 

The  facts  in  relation  to  the  claim  of  the 
First  National  Bank  of  Columbus,  Ohio,  as 
shown  by  the  evidence,  are  substantially 
these :  On  February  8,  1889,  and  prior  to  that 
time,  the  trustees  of  the  Ohio  &  Western 
Coal  &  Iron  Company  resided  in  Massa- 
chusetts, Maine,  New  York,  and  Pennsylvania, 
and  one  of  their  number,  James  A.  Hall,  who 
was  also  vice-president  of  the  company. 
resided  at  Columbus,  Ohio.  John  M.  Glid- 
den, the  president,  and  George  R.  Chapman, 
the  treasurer,  resided  and  had  their  office  at 
Boston,  Mass.,  and  Chester  Griswold,  the 
secretary,  resided  and  had  his  office  in  the 
city  of  New  York.  The  company  had  an 
office  in  New  York  City,  where  its  corporate 
meetings  were  held,  and  it  also  had  an  office 
in  Boston,  where  its  principal  financial  busi- 
ness was  transacted,  and  also  one  at  Co- 
lumbus, where  its  principal  operative  busi- 
ness was  carried  on,-  its  mines  and  furnaces 
being  all  situated  in  Ohio.  Books  of  account 
of  the  transactions  in  Ohio  were  kept  at  tbe 
Columbus  office,  and  books  of  account  werp 
also  kept  at  Boston.  The  representatives  of 
the  company  residing  at  Columbus  were 
Hall,  the  vice-president,  and  H.  C.  Stan- 
wood,  whose  office  or  agency,  as  he  was 
known  and  held  out  to  the  world,  was  that 
of  assistant  treasurer ;  and  he  had,  ever  since 
the  organization  of  the  company,  which  was 
then  about  six  years,  been  performing  the 
duties  appropriate  to  that  position,  and  had 
been  recognized  by  the  company  in  manv 
ways  as  holding  that  office,  it  is  now 
claimed,  however,  that  no  such  office  as  as- 
sistant treasurer  was  proyided  for  by  the  by- 
laws of  tbe  company,  and  that  there  is  no 
record  upon  the  books  of  the  company  of 
Stan  wood's  appointment  to  that  office ;  but 
the  evidence  clearly  warrants  the  conclusion 
that,  from  the  first  organization  of  the  con- 
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pany  down  to  the  time  of  the  transactions  in 

auestion  in  this  suit,  he  had  actual  charge  of 
le  financial  affairs  of  the  company  at  Co- 
lumbus, and  was,  de  facto,  its  treasurer  at 
that  place.  In  transacting  its  financial  busi- 
ness in  Ohio,  the  company,  from  the  first, 
kept  its  bank  account  with  the  First  National 
Bank  of  Columbus;  the  business  with  the 
bank  beine  all  transacted,  od  the  part  of  the 
company,  oy  Stanwood.  All  deposits  were 
made  by  him,  and  all  checks  bore  his  sig- 
nature, although  a  part  of  the  checks  seem 
to  have  been  also  countersigned  by  Hall,  the 
▼ice-president,  while  others  were  signed  by 
Stanwood  alone.  Among  other  financial  trans- 
actions between  the  bank  and  the  company, 
Stanwood  drew,  througb  the  bank,  a  large 
number  of  drafts  in  favor  of  the  company  on 
Olidden  &  Curtis,  of  Boston,  which  were 
honored.  In  January,  1889,  the  company  was 
indebted  to  the  bank  in  the  sum  of  $20,000 
for  money  previously  borrowed,  and  in  re- 
newal of  which  indebtedness  it  gave  its  two 
promissory  notes  for  $10,000  each,  one  dated 
January  10,  and  the  other  January  12,  1889, 
and  each  payable  thirty  days  after  date,  to 
the  order  of  Olidden  &  Curtis,  and  indorsed 
by  them.  This  loan  was  made  at  the  earnest 
Bolicitation  of  Stanwood,  and  the  business 
with  the  bank  in  relation  to  it  was  transacted 
by  him.  The  loan  seems  to  have  been  made 
principally  upon  the  flnanciid  standing  and 
credit  of  Glidden  <&  Curtis,  who  were  then 
reputed  to  be  wealthy  and  responsible,  the 
iNUik  having  declined  to  make  the  loan  on  the 
credit  of  the  coal  and  iron  company  alone. 
On  the  night  of  February  8,  1889,  the  officers 
of  the  bimk  having  learned  that  Olidden  & 
Curtis  had  failed,  and  had  made  an  assign- 
ment for  the  benefit  of  their  creditors,  and 
being  alarmed  about  their  security  upon  the 
notes,  sent  for  Stanwood,  who  was  the  only 
officer  of  the  company  then  in  Ohio,  and 
demanded  further  security  from  the  com- 
pany. No  security  was  given  that  night, 
but,  at  about  9  o'clock  the  foUowins  morn- 
ing, Stanwood  executed  and  delivered  to  the 
bank  the  following  instrument :  "  Columbus, 
Ohio,  February  8,  1889.  To  the  Pullman 
Palace-Car  Comoany,  Pullman,  Dl. :  Please 
pay  to  the  First  National  Bank  of  Columbus, 
Ohio,  or  order,  the  sum  of  twenty  thousand 
dollars  of  tiie  money  owing  by  you,  and  to 
become  due  to  us  on  or  about  the  15th  day  of 
February  and  the  16th  day  of  March,  1889, 
value  received  by  us,  and  chwe  the  same  to 
our  account.  The  Ohio  &  Western  Coal  & 
Iron  Co.,  by  H.  C.  Stanwood,  Asst.  Treas- 
urer." Notice  of  the  execution  of  this  in- 
strument was  at  once  given  to  the  Pullnuin 
Company  by  telegraph,  and  on  February  11th 
it  was  presented  to  that  company,  ana  pro- 
tested for  nonacoeptance ;  and  on  the  15th  day 
of  February,  and  again  on  the  15th  day  of 
March,  it  was  presented,  and  protested  for 
nonpayment  On  February  9th,  Thompson 
began  his  suit  by  attachment,  in  the  circuit 
court  of  Cook  county,  against  the  coal  and 
iron  company,  and  caused  the  Pullman  Com- 
pany to  be  summoned  as  garnishee.  This 
attachment  was  followed  at  different  dates  by 
those  of  the  other  attaching  creditors,  and  on 
February  11th  the  coal  and  iron  company  | 
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made  an  assignment  to  James  A.  Hall,  as- 
signee; the  deed  of  assignment  being  de- 
livered to  Hall,  and  filed  for  record  in  the 
probate  court  of  Franklin  county,  Ohio. 

The  first  proposition  affecting  the  claim  of 
the  bank  to  priority,  raised  bv  counsel  for  the 
appellants,  is  tiiat  Stanwood  had  no  authority 
to  execute  to  the  bank  the  instrument  above 
set  forth,  and  that  such  instrument  therefore 
was  ineffectual  as  an  assignment  to  the  bank 
of  any  portion  of  the  fund  in  the  hands  of 
Pullman's  Palace-Car  Company.  The  ques- 
tion thus  raised  is  one  of  fact  to  be  de- 
termined from  all  the  evidence,  and  it  must 
be  confessed  that  the  testimony  of  the  various 
witnesses,  applicable  to  that  question,  is  far 
from  being  harmonious.  It  is  to  be  noticed, 
however,  that  both  the  circuit  and  the  ap- 
pellate court,  after  considering  the  evidence, 
have  reached  the  conclusion  that  Stanwood 
was  vested  by  the  coal  and  iron  company 
with  competent  authority  to  execute  the  order 
on  its  behalf.  While,  In  cases  in  chancery, 
where,  as  in  the  present  case,  the  evidence 
has  not  been  taken  orally  In  open  court,  in 
the  presence  of  the  chancellor,  we  are  not 
concluded  by  the  decision  of  the  court  below, 
but  may  examine  and  pass  upon  the  evidence 
d$  novo,  still  some  degree  of  weight  is  prop- 
erly due  to  the  concurring  decisions  of  the 
two  courts  to  whose  Judicial  investigation 
the  evidence  in  the  case  has  already  been 
subjected.  We  have  nevertheless  given  the 
evidence  an  earnest  and  careful  consideration, 
and,  while  it  must  be  said  that  the  question 
is  not  altogether  free  from  doubt,  we  are  in- 
clined to  concur  with  the  conclusion  reached 
by  the  courts  below.  The  evidence  in  the 
case  is  very  voluminous,  the  abstract  of  the 
record  constituting  a  volume  of  over  540 
printed  pages.  It  Is  manifest,  therefore,  that 
any  attempt  on  our  part  to  give  such  an  an- 
alysis of  the  evidence  as  will  adequately 
show  the  grounds  upon  which  our  conclusion 
is  based  would  involve  an  expenditure  of 
time  and  space  which,  in  view  of  the  pressure 
of  other  duties,  we  can  but  ill  afford,  and 
which,  after  lUl,  would  subserve  no  useful 
purpose.  It  may  be  said,  briefiy,  that  it  is 
clearly  shown  that,  in  his  position  of  as- 
sistant treasurer,  Stanwood  had  general  con- 
trol of  the  fiscal  concerns  of  the  company  in 
Ohio,  especially  in  the  absence  of  Hall,  the 
vice-president ;  and  it  appears  that,  at  the 
time  the  instrument  in  question  was  exe- 
cuted. Hall  had  gone  to  New  York  to  attend 
a  corporate  meeting,  leaving  the  entire  cbar^ 
of  the  financial  concerns  of  the  company  m 
Ohio  in  Stanwood 's  hands.  Hall  testifies 
Ihat,  as  to  financial  matters,— matters  in  re- 
spect to  loans  and  their  payment, — Stanwood 
had  always  been  authorized  to  act  for  the 
company  ;  that,  in  the  absence  of  the  witness, 
Stanwood  conducted  the  financial  business  oif 
the  companv ;  and  that  witness  had  no  recol- 
lection of  having  ever  notified  the  bank  of 
any  limitation  upon  Stanwood 's  power  to 
manage  financial  matters.  On  further  ex- 
amination he  savs  that  the  particular  part  of 
Uie  company's  business  at  Columbus  which 
Stanwood  attended  to  was  the  monev  part; 
that  he  had  charge  of  all  matters  of  money 
at  the  Columbus  office,   including  the  sc- 


700 


iLLDfOIB  SUFBBMB  Ck>T7BT 


Oor.^ 


counts  at  the  bank ;  that  he  negotiated  the 
$20,000  loan,  and  was  in  the  habit  of  ne- 
gotiating loans  at  Columbus ;  that  he  signed 
checks  on  the  bank,  which  the  witness  count- 
ersigned while  there,  but  that,  when  he  was 
away,  Stanwood  drew  checks  without  his 
countersigning  them.  Stanwood  himself  tes- 
tified that  the  duties  he  performed  as  assistant 
treasurer  were  all  the  financial  duties,— the 
entire  business  of  the  company,  so  far  as  it 
related  to  the  disbursing  of  money,  the  col- 
lection of  accounts,  and  the  care  of  property 
under  his  charge;  that  he  attended  to  the 
building  of  some  150  houses ;  that  he  bought 
the  most  of  the  supplies  of  all  kinds,  and  had 
the  general  conduct  of  the  business,  up  to  the 
time  Hall  came  to  Ohio,  which  was  in  July, 
1887,  except  the  operation  of  the  furnaces  and 
coal  mines ;  that  he  had  charge  of  the  financial 
business  entirely,  and  of  everything  con- 
nected with  that  aepartment ;  that  he  kept  the 
accounts  with  the  bank,  looked  after  deposits, 
and  drew  the  checks ;  that  he  negotiated  the 
$20,000  loan,  and  also  other  loans;  that  on 
certain  occasions  he  signed  notes  for  the  com- 
pany, in  pursuance  of  special  directions  for 
that  purpose ;  that  Hall,  after  coming  to  Co- 
lumbus, had  general  supervision  of  the  mines 
and  furnaces,  but  had  nothing  whatever  to 
do  with  the  financial  affairs  of  the  company ; 
that  there  was  never  a  single  transaction,  of 
any  sort  or  nature,  connected  with  the  finan- 
cial department  of  the  company,  that  anybody 
attend^  to,  except  himself,  from  the  organi- 
zation of  the  company  to  the  date  of  its  fail- 
ure. John  M.  Glidden,  the  president  of  the 
company,  testifies  in  cross-examination  that, 
as  he  understands  it,  Stanwood  managed  the 
financial  affairs  of  the  company  at  Columbus 
generally  and  continuously  for  several  years, 
ending  at  the  time  of  the  failure,  in  the  ca- 
pacity of  assistant  treasurer ;  that  he  was  rec- 
ognized by  the  officers  of  the  company,  and 
by  its  agents  and  employes  and  the  public 
generally,  as  the  assistant  treasurer  of  the 
company ;  that  witness  himself  recognized 
Stanwood  as  assistant  treasurer  of  the  com- 
pany, and  recalls  no  instance  where  he  dis- 
sented from  his  acts  as  such.  The  foregoing 
is  not,  and  is  not  intended  to  be,  a  complete 
statement  of  the  evidence  applicable  to  the 
question  under  consideration :  but  it  is  suf- 
ficient, we  think,  to  show,  that  Stanwood, 
under  the  designation  of  **  assistant  treasurer, " 
was  a  fiscal  officer  or  agent  of  the  coal  and 
iron  company,  clothed  with  very  broad  and 
general  powers.  The  fund  in  the  hands  of 
the  Pullman  Company  consisted  of  money  due 
and  to  become  due  for  products  of  the  coal 
mines  of  the  coal  and  iron  company ;  and  it 
seems,  therefore,  to  have  propeily  pertained 
to  the  department  of  the  financial  business  of 
that  company,  which  was  under  the  control 
and  supervision  of  Stanwood.  We  are  of  the 
opinion,  then,  that  in  view  of  all  the  evi- 
dence it  must  be  held  that  the  appropriation 
of  a  portion  of  that  fund  to  the  satisfaction 
or  securing  of  the  $20,000  loan  was  within 
the  scope  of  the  powers  conferred  by  the  com- 
pany upon  him.  Nor  do  we  think  it  neces- 
sary, in  order  to  sustain  this  view,  to  resort 
to  the  doctrine  of  estoppel,  or  to  draw  any 
distinction  between  the  actual  and  the  ap- 
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parent  scope  of  his  authority  as  agent.    The 
case  does  not  rest,  as  it  seems  to  ua»  Qpoo 

Eroof  of  the  acts  of  the  company  in  holding 
im  out  as  its  agent  possessing  sufilcient  au- 
thority to  enable  him  to  execute  on  its  behalf 
the  instrument  in  question,  but  the  erideDce 
tends  to  establish  an  actual  delegation  of 
powers  broad  enough  for  that  purpose. 

It  is  next  contended  that  the  order  upon 
the  Pullman  Company  was  only  a  partial  as- 
signment of  the  fund  due  or  to  become  due 
to  the  drawer,  and  that  as  it  was  not  accepted 
by  the  drawee  it  was  ineffectual  to  pass  the 
title  thereto  to  the  bank  in  whose  favor  the 
order  was  drawn.  In  this  view  we  are  unable 
to  concur.  While  a  part  of  a  debt  or  chose 
in  action  is  not  assignable  at  law,  it  may  be 
assigned  in  equity,  and  in  such  case  a  truft 
will  be  created  in  favor  of  the  equitable  as- 
signee of  the  fund,  and  will  constitute  an 
equitable  lien  upon  it.  Phillips  v.  EdtaXl, 
127  111.  685.  On  this  question,  Mr.  Pome- 
roy,  in  his  treatise  on  Equitable  Jurisprud- 
ence, says:  ''Equity  recognizes  an  interest 
in  the  fund,  in  the  nature  of  equitable  prop- 
erty, obtained  through  the  assig[nment^  or  the 
order  which  operates  as  an  assignment,  and 
permits  such  interest  to  be  enforced  by  an  ac- 
tion, even  though  the  debtor  or  depositary 
has  not  assented  to  the  transfer.  It  is  an 
established  doctrine  that  an  equitable  assign- 
ment of  a  specific  fund  in  the  hands  of  a 
third  person  creates  an  equitable  property  in 
such  fund."  And  again:  ''The  agreement; 
direction,  or  order  being  treated  in  equity  as 
an  assignment,  it  is  not  necessary  Uiat  the 
entire  fund  or  debt  should  be  assigned.  The 
same  doctrine  applies  to  an  equitable  assign- 
ment of  any  aefinite  part  of  a  panicmsr 
fund.  The  doctrine  that  the  equitable  as- 
signee obtains,  not  simply  a  right  of  action 
against  the  depositary,  mandatary,  or  debtor, 
but  an  eoui  table  property  in  the  fund  itselt 
is  carried  out  into  all  its  legitimate  conse- 
quences. Thus,  the  assignee  may  not  only 
recover  the  money  from  the  original  depos- 
itary (the  drawee),  but  may  pursue  it  or  its 
proceeds,  under  any  change  of  form,  as  long 
as  it  can  be  certainly  identified,  into  the 
hands  of  third  persons  who  have  acquired 
possession  of  it  from  the  depositary,  as  vol- 
unteers, or  with  notice  of  the  assignee's  prior 
right.  The  fund,  in  this  respect,  resembles 
a  fund  impressed  with  a  trust.*  8  Pom. 
Eq.  Jur.  g  1280.  See  also  Pomeroy  ▼.  Man- 
hattan L,  Iru,  Oo.  40  III.  898 ;  National  Bank 
of  America  v.  Indiana  Bkg.  Co,  114  111.  483. 
Nor  is  it  material  that  the  fund  upon  whidi 
the  draft  is  drawn  is  not  due,  in  that  it  is 
not  actually  in  being,  if  it  exists  potentially, 
for  even  in  that  case  the  order  will  operate 
as  an  equitable  assignment  of  the  fund  ss 
soon  as  it  is  acquired,  and  will  create  an  in- 
terest in  it  which  a  court  of  equity  will  en- 
force.    8  Pom.  Eq.  Jur.  §  1288. 

It  is  further  urged  that  the  order  in  ques- 
tion contravenes  the  provisions  of  a  statute 
of  the  state  of  New  York  in  relation  to  cor- 
porations, and  is  therefore  void.  The  Ohio 
&  Western  Coal  A  Iron  Companv  was  or- 
ganized under  a  general  statute  of  the  state 
of  New  York,  authorizing  and  providing  fot 
the  formation  of  corporations  for  manufsctnr- 
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Inii^.  mining,  mechanical,  or  chemical  pur- 
poses, passed  February  17, 1848.  That  statute 
Goutains  no  provision  prohibiting  preferences 
1>7  insolvent  corporations.  But  there  seems 
to  be  a  general  statute  in  force  in  that  state 
In  relation  to  corporations,  passed  in  the  year 
1825,  and  which  forms  a  chapter  in  the 
"Revified  Statutes  of  ITew  York  passed  in  the 
years  1827  and  1828,  and  certain  former  acts 
"Which  had  not  been  revised."  That  statute 
contains  a  section  which  provides  as  follows : 
••Whenever  any  incorporated  company  shall 
have  refused  the  pavment  of  any  of  its  notes, 
or  other  evidence  of  debt,  in  tpeeie,  or  lawful 
money  of  the  United  States,  it  shall  not  be 
lawful  for  such  company,  or  any  of  its  of- 
ficers, to  assign  or  transfer  any  of  the  prop- 
erty or  choses  in  action  of  such  company,  to 
any  officer  or  stockholder  of  such  company, 
directly  or  indirectly  for  the  payment  of  any 
debt ;  and  it  shall  not  be  lawful  to  make  any 
transfer  or  assignment  in  contemplation  of 
the  insolvency  of  such  company,  to  any  per- 
son or  persons  whatever:  and  every  such 
transfer  and  assignment  to  such  person,  stock- 
holder, or  other  person,  or  in  trust  for  them 
or  their  benefit,  shal  I  be  utterly  void. "  There 
€an  be  no  doubt  that  the  coal  and  iron  com- 
pany, at  the  time  the  draft  was  drawn,  was 
m  contemplation  of  insolvency.  On  that  very 
day,  or  the  day  before,  a  meeting  of  the 
trustees  was  held  in  the  city  of  New  York, 
at  which  Ilall,  the  vice-president,  was  pres- 
ent, and  at  which  it  was  determined  that  the 
company  eJiould  make  an  assignment  for  the 
l)eneflt  of  its  creditors, — a  step  which  was 
taken  very  shortly  afterwards.  If,  then,  the 
Kew  York  statute  above  quoted  is  to  be  en- 
forced extraterritorial  ly,  the  draft  must  be 
held  to  be  void.  Should  it  be  so  enforced? 
It  is  the  charter  alone  which,  by  the  law  of 
comity,  is  recognized  and  enforced  in  other 
jurisdictions,  and  not  the  general  legislation 
of  the  state  in  which  the  company  is  formed. 
The  general  laws  and  regulations  of  a  state 
are  intended  to  govern  only  within  the  limits 
of  the  state  enacting  them,  and  the  state  can 
have  no  power  to  ^ive  them  extraterritorial 
force.  Such  provisions  do  not,  as  a  rule, 
enter  into  contracts  made  within  the  state,  if 
they  are  to  be  performed  in  another  Jurisdic- 
tion. It  follows,  therefore,  that  where  a  state 
statute  is  enacted  for  the  enforcement  of  a 
local  policy  only  it  will  not  be  presumed 
that  such  statutory  provisions  were  intended 
by  the  state,  or  by  me  shareholders  forming 
the  corporation,  to  enter  into  the  charter  con- 
tract, and  to  regulate  the  company  in  its 
transactions  outside  of  the  state,  and  they 
-will  not  affect  the  validity  of  the  dealings 
of  the  company  in  foreign  states.  2  Mora- 
wetz,  Priv.  Corp.  §  907. 

In  White  v.  Moward,  88  Conn.  842,  a  ques- 
tion arose  as  to  the  power  of  a  New  York 
corporation  to  take  a  devise  in  the  state  of 
Connecticut,  devises  t^  corporations  being 
forbidden  by  the  New  York  statute  of  wills. 
The  court,  in  sustaining  the  devise,  said : 
''If  the  inability  to  take  by  devise  arose  out 
of  a  prohibitory  clause  in  the  charter,  the 
conclusion  contended  for  would  be  legal  and 
logical.  But  the  inability  does  not  so  arise. 
There  is  no  prohibition  in  the  charter.     The 
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inability  is  created  by  the  New  York  statute 
of  wills,   expressly  excepting  corporations 
from  taking  b^  devise.    Now  this  corporation 
brings  with  it  from  New  York  its  charter, 
but  it  does  not  bring  with  it  the' New  York 
statute  of  wills,  and  cannot  bring  it  to  be- 
recognized  as  law  within  this  jurisdiction. 
There  is  an  obvious  distinction  between  an^ 
incapacity  to  take,  created  by  the  statute  of 
a  state,  which  is  local,   and  a  prohibitory 
clause  in  a  charter,  which  evervwhere  cleaves- 
to   the   corporation."    In    Elmcorth    v.    8t, 
Louis,  A.  A  T,  H,  R,  Oo,,  98  N.  Y.  658,  thfr 
corporation  in  question  was  organized  under 
the  laws  of  Illinois,  and  the  point  in  dispute 
was  whether  a  provision  in  its  charter  pro- 
hibiting it  from  selling  its  bonds  at  lets  than 
80  cents  on  a  dollar  would  apply,  as  a  stat- 
utory provision,  to  a  sale  made  in  the  state- 
of  New  York.     In  deciding  this  question  in 
the  negative,  t]ie  court  said  :    ^  There  is  noth- 
ing in  the  laws  of  New  York  wliich  renders 
the  contract  illesral.     Even  if  the  charter  of 
the  defendant  should  be  so  construed  as  to 
contain  prohibitions  which  would  have  ren- 
dered the  contract  illegal  in  Illinois,  if  made 
there,  they  do  not  have  that  effect  in  this 
state."    In  Eoyt  v.  Shelden,  3  Bosw.  267,  the 
charter  of  a  corporation  created  by  the  laws- 
of  New  Jersey  contained  no  prohibition  npou 
the  disposition  of  its  property  iu  case  of 'iii> 
solvenc3\     A   general  statute  of    the  slate, 
however,  prohibited  incorporated  companies, 
after  becoming  insolvent  or  in  contemplation 
of   insolvency,    from  selling,  a-ssigini):^,  or 
transferring  any  of  their  properly  or  effects, 
and  declared  all  such  sales  to  be  utterly  null 
and  void  as  against  creditors.     The  qifestion 
was  as  to  whether  the  title  of   a  citizen  of 
New  York,  derived  through  a  transfer  of  a 
portion  of  its  property  by  such  corporation, 
the  transfer  being   made  outside   of    New 
Jersey,    was  affected  by  such   prohibition. 
The  court,  in  deciding  that  question  in  the 
negative,  held  that  the  power  of  disposing 
of  Its  property  was  one  of  the  powers  incident 
to  corporate  existence,  and  was  not  destroyed 
by  insolvency,  unless  so  expressly  provided 
in  the  act  of  incorporation,  and  that  a  citizen 
of   New  York,  dealing  with  a  New  Jersey 
corporation,  might  rely  upon  the  act  of  in- 
corporation,  and  was  not  chargeable  with 
notice  of   the  general  laws  of  New  Jersey 
restraining  the  powers  of  corporations.     See 
also  National  Bank  of  America  v.   Indiana 
Bkg,  Co.  114  111.  498 ;  Hoyt  v.  Thommon,  19 
N.  Y.  207. 

In  view  of  these  authorities,  and  of  many 
others  of  like  character  which  might  be  cited, 
we  are  of  the  opinion  that  the  general  statute  , 
of  New  York  prohibiting  the  assignment  or 
transfer  of  property  by  a  corporation  in  con- 
templation of  insolvency  is  only  a  part  of  the 
local  law  of  that  state,  which  New  York  eor- 
porations  organized  under  the  Act  of  1848  do 
not  carry  with  them  when  they  go  to  other 
jurisdictions  to  do  business,  and  that  having 
no  extraterritorial  force,  it  has  no  application 
to  an  assignment  of  a  fund  in  Illinois  exe- 
cuted in  Ohio  by  a  New  York  corporation. 
In  Starkweather  ▼.  American  Bible  8oe.,  72 
111.  50,  22  Am.  Rep.  188,  it  was  held  that  a 
New  York  corporation  could  not  exercise  a 
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power  in  this  state  which  was  denied  to  it  by 
the  general  statutes  of  the  state  of  its  crea- 
tion, and  to  that  extent  the  rule  in  this  state 
must  be  held  to  be  in  conflict  with  that  laid 
down  in  WJiite  ▼.  Howard,  tupra.  We  are 
aware  of  no  decision  in  this  state,  however, 
which  holds  that  the  local  statutes  of  another 
state,  regulating  the  mode  in  which  corporate 
powers  shall  be  exercised,  or  determining  the 
validity  of  corporate  acts  performed  in  the 
exercise  of  such  powers,  are  to  be  given  any 
extraterritorial  effect. 

But  it  is  contended  that,  even  If  the  draft 
in  question  is  not  affected  by  the  New  York 
statute,  it  should,  under  the  circumstances, 
be  held  to  be  void  on  general  principles  of 
equity.  The  theory  upon  which  this  cotnen- 
tion  rests  is  that  the  assets  of  a  corporation, 
the  instant  the  corporation  becomes  insolvent, 
become  a  trust  fund  for  the  benefit  of  its  cred- 
itors, and  that  the  officers  of  the  corporation, 
in  possession  of  the  corporate  property,  being 
trustees  for  all  the  creditors,  cannot  lawfully 
dispose  of  it  otherwise  than  for  the  equal 
benefit  of  all  the  corporate  creditors.  In 
support  of  this  view  the  case  of  House  v. 
MerehafU*»  Nat,  Bank  of  Oifieinnati,  46  Ohio 
St.  498,  5  L.  R.  A.  878,  ii  referred  to ;  and 
this  decision,  among  others,  was  read  in  evi- 
dence at  the  hearing  for  the  purpoae  of  show- 
ing, as  a  matter  of  fact,  the  conclusion 
adopted  by  the  highest  court  of  the  state  of 
Ohio  in  relation  to  the  equitable  rule  con- 
tended for.  It  is  there  held  that  a  corporation 
organized  for  profit  under  the  laws  of  Ohio, 
after  it  has  become  insolvent  and  ceased  to 
prosecute  the  business  for  which  it  was 
create.',  eannot,  by  giving  some  of  its  cred- 
itors mortgages  to  secure  antecedent  debts, 
without  other  consideration,  create  valid  pre- 
ferences in  their  behalf  over  other  creditors, 
or  over  a  general  assignment  thereafter  made 
for  the  benefit  of  creditors.  The  court,  in 
the  opinion,  recognizes  the  fact  that  the  de- 
cisions on  the  question  in  the  other  states  are 
oonflicting,  and  admits  that  it  is  a  matter  of 
first  impression  in  that  court.  In  this  state, 
however,  where  the  fund  assigned  had  its 
9ittt9,  where  the  drawee  resided,  and  where 
the  order,  as  the  parties  must  have  contem- 
plated, was  to  be  executed,  a  somewhat  dif- 
ferent rule  prevails.  The  doctrine  is  recog- 
nized here  that  the  property  of  an  insolvent 
corporation  is  a  trust  fund,  In  such  sense  as 
precludes  the  directors  and  officers  of  the  cor- 
poration from  dealing  with  it  in  suc^  man- 
ner as  to  secure  preferences  for  themselves. 
Boseboom  y.  Whittaker,  183  111.  81 ;  Beach  v. 
Miller,  180  111.  162.  But  we  have  not  gone 
so  far  as  to  hold  that  the  mere  insolvency  of 
a  corporation,  eo  inatanti,  deprived  the  di- 
rectors and  officers  of  the  power  to  dispose  of 
the  corporate  property,  in  good  faith,  by  way 
of  paying  or  securing  corporate  debts,  even 
though  the  result  may  be  to  give  certain 
creditors  a  preference  over  others.  In  BeieA- 
icald  V.  Commercial  Hotel  Go,,  106  HI.  489,  a 
corporation  organized  under  the  laws  of  Iowa, 
and  doing  business  in  this  state,  being  in- 
solvent, turned  out  a  part  of  its  property  in 
payment  of  one  of  its  creditors;  and  it  was 
held  that  a  corporation,  like  a  natural  per- 
son, in  the  absence  of  any  positive  law  to  the 
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contrary,  may  turn  out  a  part  or  the  whole 
of  its  property  in  payment  of  its  debts,  and 
in  so  Qoing  may  prefer  creditors,  if  done  in 

food  faith,  and  not  for  a  fraudulent  purpose, 
n  Ragland  v.  MeFaU,  137  111.  81,  the  ques- 
tion arose  between  a  judgment  creditor  of  an 
insolvent  corporation  and  a  creditor  to  whom 
ihe  corporation  had  turned  out  a  portion  of 
its  property  in  payment  of  that  creditor*! 
claim ;  and  such  disposition  of  the  corporate 
property  was  sustained,  the  decision  in  BeiA- 
tocUd  V.  Commercial  Hotel  Co,  mpra^  beinx 
cited  and  approved.  In  Olover  t.  Lee,  140 
111.  102,  creditors  of  an  insolvent  Iowa  cor- 
poration brought  suit  against  it  by  attach- 
ment, and  caused  certain  insurance  companies 
to  be  summoned  as  garnishees.  A  creditor, 
to  whom  the  insolvent  corporation  had  as- 
signed the  policies  of  insurance  sought  to  be 
reached  by  the  garnishment  proceeding,  in- 
tervened, and  set  up  title  under  such  assign- 
ment; and  this  court,  in  affirming  a  judg- 
ment in  favor  of  the  intervener,  said :  "The 
mattress  company  had  an  undoubted  right 
to  pay  any  and  all  of  its  creditors  any  debt 
which  it  justly  owed,  or  it  might  secure  a 
creditor.  Here  the  policies  were  in  good 
faith  transferred  to  the  bank,  a  creditor,  with 
the  approval  of  the  insurance  companies,  be- 
fore any  other  creditor  acquired  any  lien,  or 
took  aby  steps  to  reach  the  assets  of  the  mat- 
tress company,  and  we  are  aware  of  no  prin* 
ciple  which  would  prevent  the  bank  &om  se- 
curing its  debt  in  the  mode  adopted.**  In 
Cook  on  Corporations  the  rule  is  laid  down 
as  follows :  "  Corporations,  unless  restricted 
by  tiieir  charters^  or  by  general  statutes,  may 
make  assignments  for  the  benefit  of  creditor! 
to  ^e  same  extent  that  individuals  may.  In 
making  the  assignment  the  corporation  may 
make  preferences  for  one  or  more  creditoii 
over  othen,  or  of  one  class  of  crediton  over 
other  classes.  A  preference  bv  the  directors, 
of  themselves,  is  general  Iv  held  to  be  fraud* 
ulent. "  Cook,  Corp.  §  991 ;  and  see  authori- 
ties  collected  in  notes.  Our  conclusion,  then, 
is  that  the  order  drawn  by  Btanwood  on  the 
Pullman  company  in  favor  of  the  bank  was 
valid,  and  that  it  vested  in  the  bank  a  first 
lien  upon  the  funds  in  the  hands  of  the  Pull- 
man company,  if,  under  the  evidence,  it  can 
be  held  that  that  fund  at  the  time  belonged 
to  the  coal  and  iron  company,  and  was  sub- 
ject to  its  disposition.  And  this  brings  us 
to  a  consideration  of  the  claim  of  Glidden  & 
Curtis,  now  represented  by  the  trustees  of 
that  firm. 

The  contention  is  that  Glidden  &  Curtis 
were  the  general  selling  agents  of  the  coal 
and  iron  company,  and  as  such  had  advanced 
to  that  company  large  sums  of  money,  for 
which  the  company,  at  the  time  of  its  fail- 
ure, was  indebted  to  them  in  the  sum  of 
nearly  $400,000,  and  that  thev  had  a  first 
lien  on  the  fund  in  the  hands  of  the  Pullman 
Company  for  the  payment  of  that  indebted- 
ness. It  appears  that  in  March,  1887,  the 
company,  being  in  need  of  money,  adopted 
a  resolution  authorizing  its  treasurer  to  ex- 
ecute a  contract  with  Glidden  &  Curtis  to  ad- 
vance money  for  the  use  of  the  company  apon 
such  terms  as  should  be  approved  oy  oertein 
offlcera  of  the  company,  and  that  it  alia  si 
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the  stmt  time  adopted  a  resolution  appoint* 
ingGUdden&  Curtis  ** fiscal  and  general  sel- 
ling agents  of  the  comp.iny.''  Qlidden  & 
Curtis  tIerMipon  lonned  to  the  company 
$300,000,  i  n  1  took  as  security  $400,000  of  it4i 
bonds,  with  the  option  to  purchase  the  bonds, 
within  a  certain  time,  at  75  cents  on  a  dol- 
lar, ^an  option  whidh  was  duly  exercised. 
The  indebtedness  created  by  this  loan,  how- 
ever, as  it  seems,  forms  no  part  of  the  in- 
debtedness for  which  the  lien  is  now  claimed. 
Afterwards,  on  the  8d  day  of  November, 
1887,  a  written  contract  between  the  company 
and  Glidden  &  Curtis  was  executed,  the  ma- 
terial portions  of  which  were  as  follows: 
'^  Whereas,  by  a  vote  of  the  trustees  of  said 
company,  the  said  firm  of  Olidden  &  Curtis 
were  duly  appointed  fiscal  and  general  sell- 
ing agents  of  said  corporation :  Now,  there- 
fore, it  is  hereby  agreed  by  and  between  the 
fiaid  corporation  and  the  said  firm  that  the 
flaid  agency  shall  be  carried  on  and  conducted 
upon  the  following  agreements  and  condi- 
tions, to  the  faithful  performance  of  which 
they,  tiie  said  corporation  and  the  said  firm, 
mutually  bind  themselves,  each  to  the  other, 
its  successors  and  assigns,  firmly  by  these 
presents.  First.  The  said  firm  are  to  sell  or 
supervise  and  control  all  sales  of  said  cor- 
poration's articles  and  products,  and  they  are 
to  furnish  advances  on  said  corporation's  pro- 
ducts according  to  its  needs,  to  such  an  ex- 
tent as  they  shall  consider  themselves  safely 
secured  therefor,  at  current  rates  of  interest 
and  exchange ;  and  they  are  to  render  accounts 
of  sales  monthly  to  said  corporation,  and 
charge  their  commissions  at  the  rate  of  ten 
cents  per  ton  on  the  sales  of  coal,  and  two 
and  one- half  per  cent  on  sales  of  iron.  Sec- 
ond. All  articles  and  products  of  the  said 
oorporation  are  to  be,  and  are  hereby,  con- 
eigned  to  said  firm.  Third.  This  contract  is 
to  continue  for  five  years  from  the  thirty -first 
day  of  October,  1887. "  This  contract  was  ex- 
ecuted on  behalf  of  the  corporation  by  James 
A.  Hall,  vice-president,  and  consent  to  its 
execution  seems  to  have  been  given  by  a  large 
major! tj  of  the  stockholders,  but  it  does  not 
appear  to  have  been  authorized  by  the  trustees 
01  the  oorporation.  Glidden  &  Curtis,  after 
being  appointed  general  selling  agents,  ap- 
pointed William  C.  Wyman  their  agent  at 
Chicago  to  sell  coal.  There  is  very  consider- 
able evidence,  however,  both  direct  and  cir- 
cumstantial, tending  to  show  that  Wyman 
acted  also  as  agent  of  the  coal  and  iron  com- 
pany. But  the  business  of  his  agency  seems 
to  have  been  conducted  substantially  as  fol- 
lows :  Coal  was  shipped  by  the  company  to 
him,  or,  as  was  most  generallv  the  case,  di- 
rectlv  to  the  parties  to  whom  he  had  sold  it, 
and  he  collected  the  money  therefor,  and  re- 
mitted it  to  Olidden  <&  Curtis.  He  had  on 
his  office  door  the  following  sign:  "Ohio 
and  Western  Coal  and  Iron  Company,  Walter 
C.  Wyman,  Agent," — and  the  name  of  the 
company  was  also  printed  on  his  letter  heads. 
Where  the  coal  was  shipped  directly  to  the 
purchaser,  the  only  document  issued  to  Wy- 
man was  an  instrument  called  a  "Manifest 
of  Mine  Shipments,"  mode  out  by  the  em- 
ployes of  the  coal  and  Iron  company  at  the 
mines,  which  was  In  the  nature  of  a  letter  of 
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advice,  containing  a  statement  of  the  date, 
nature,  and  amount  of  the  shipment,  the  name 
of  the  railroad  by  which  the  shipment  was 
made,  the  number  of  cars,  and  the  name  of 
the  purchaser,  who  was  therein  designated  as 
consignee,  and  the  printed  heading  of  whicli 
was  OS  follows:  "From  the  Ohio  and  West- 
ern Coal  and  Iron  Company  to  Olidden  <% 
Curtis,  General  Selling  Agents.  Walter  C. 
Wyman,  Manager  Sales  Department.  These 
instruments  seem  to  have  borne  no  signature. 
On  the  26th  day  of  November,  1888,  the  fol- 
lowing  agreement  was  entered  into  between 
the  coal  and  iron  company  and  the  Pullman 
Company : 

"Chicflgo,  111.,  November 26,  1888.  Pull- 
man's Palace  Car  Company,  Chicago,  Ills. — 
Gentlemen :  The  Ohio  <&  Western  Coal  & 
Iron  Company,  for  convenience  hereinafter 
called  the,  *coal  com  pan  v, '  hereby  proposes 
to  furnish  you  with  coal  of  the  kind  and 
quality  hereinafter  mentioned,  for  steam  and 
hammer  shop  purposes  at  your  worlcs  at 
Pullman,  Ills.,  untilJnnelst,  1889;  the  coal 
to  be  of  the  best  Ohio  XX  Shawnee,  uniform 
in  quality,  and  free  from  dirt,  stone,  slate, 
and  other  impurities,  and  subject  to  inspec- 
tion and  approval  of  your  representative  at 
Pullman,  at  the  following  price,  f.  o.  b.  cars 
at  Pullman  Junction,  Ills.  :  One  and  one- 
quarter  (1^)  inch  screened  lump,  three  dollars 
($8.00)  per  ton.  Three-quarters  (f)  inch 
screened  lump,  two  dollars  and  ninety-five 
cents  ($2.95)  per  ton.  Screened  nut,  two 
dollars  and  sixty-five  cents  ($2.65)  per  ton. 
Payment  to  be  made  for  the  coal  delivered  in 
each  month  in  cash  on  your  regular  pay  day, 
namely,  the  15th  day  of  the  second  month 
following  the  deliveries.  It  is  the  intent  and 
meaning  of  this  agreement  that  the  coal  com- 
pany shall  at  all  times  supply  coal  of  proper 
quality,  and  in  sufficient  quantities,  to  fully 
meet  your  current  requirements,  and  under 
all  contingencies,  and  also  for  at  least  ten 
days  beyond  your  current  needs ;  and  when- 
ever it  shall  partially  or  wholly  fail  to  do  so, 
or  whenever  you  shall  have  reason  to  believe 
it  will  fail  to  do  so,  then  it  is  understood  and 
agreed  that  you  shall  have  the  right,  in  antic- 
ipation of  such  failure,  to  purchase  in  the 
market  tlie  required  quality  and  quantity  of 
coal  necessary  for  your  use,  and  to  charge  to 
the  coal  company  any  sum  that  the  cost  of 
such  coal  is  in  excess  of  the  price  herein 
agreed  upon,  which  the  coal  companv  agrees 
to  pay  you.  It  is  also  understood  ana  agreed 
that  the  above  prices  shall  also  apply  to  all 
coal  that  the  coal  company  has  furnished  you 
since  the  completion  of  the  delivery  of  coal 
under  contract  between  our  respective  com- 
panies dated  November  7,  1887,  and  that  the 
coal  company  shall  refund  to  you  the  amount 
you  have  paid  it  in  excess  of  the  price  above 
named  during  said  period.  It  is  further 
agreed  that,  in  the  event  the  freight  rates  on 
the  coal  furnished  under  this  contract  between 
the  coal  mines  of  this  company  and  Pullman 
Junction  shall  at  any  time  during  the  continu- 
ance of  this  agreement  be  less  than  $2.00  per 
ton  of  2,000  lbs.,  this  company  will  at  once 
notify  you  of  such  fact ;  and  from  the  date  of 
such  reduction,  and  so  long  as  it  may  con- 
tinue, you  will  be  entitled  to  a  credit  on  the 
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price  of  each  ton  of  coal  furnished  equal  to 
the  difEerence  between  Buch  reduced  rate  and 
the  rate  of  $2.00  per  ton.  Your  written  ac- 
ceptance of  this  proposition  will  make  the 
contract  mutually  binding  upon  both  com- 
panies hereto.  Executed  in  duplicate.  The 
Ohio  and  Western  Coal  ai\d  Iron  Ck>mpan7, 
By  W.  C.  Wyman. 
** Approved:  James  A.  Hall,  Vice  Pres't 
"Accepted ;  Pullman  Palace  Car  Company, 
by  George  F.  Brown,  General  Manager." 

After  the  execution  of  this  agreement  the 
coal    sold    and    delivered    thereunder    was 
shipped  by  the  coal  and  iron  company  from 
its  mines  in  Ohio  to  the  Pullman  company, 
at  Pullman,  111., — the  Pullman  company,  or 
one  of  its  agents,  being  in  all  cases  named 
as  the  consignee, — and  the  contract  price  was 
credited  by  that  company,  on  its  books,  to  the 
iron  and  coal  company.     The  indebtedness 
thus  created,  prior  to  that  in  controversy  here, 
seems  to  have  been  collected  from  the  Pull- 
man company  by  Wyman,  and  by  him  re- 
mitted to  Glidden  &  Cfurtis.    But,  at  the  time 
the  order  in  favor  of  the  First  National  Bank 
of  Columbus  was  drawn,  no  attempt  so  far 
as  appears,  had  been  made  by  Wyman  to 
collect  of  the  Pullman  company  the  accounts 
for  coal  maturing  February  15  and  March  16, 
1889 ;  and  the  question  is  whether,  under  the 
facts  proved,  Glidden  &  Curtis  had  such  a 
claim  to  or  lien  upon  those  accounts  as  pre- 
cluded the  coal  and  iron  company  from  ap- 
propriating or  assigning  them  for  the  purpose 
of  paying  or  securing  Uie  $20,000  loan.    The 
claim  is  now  made  that  the  form  in  which  the 
instrument  of  November  26,  1888,  above  set 
forth,  purporting  to  be  an  agreement  between 
the  coal  and  iron  company  and  the  Pullman 
company,  was  executed,  was  a  mistake ;  that 
it  was  arawn  up  by  the  Pullman  companv, 
and  that,  when  presented  to  Wyman  to  be 
executed,  the  typewritten  signature  of  the 
coal  and  iron  company  was  already  at  the 
bottom  of  it,  and  that  Wyman  hastily  and 
unadvisedly  executed  the  instrument  by  add- 
ing his  own  signature  to  that  of  the  company, 
already  typewritten,  although  it  was  his  in- 
tention to  execute  it  on  behalf  of  Glidden 
A  Curtis,  and  that  it  should  be  treated  as  the 
contract  of  Glidden  &  Curtis,  and  not  that 
of  the  coal  and  iron  company.    It  will  be 
noticed  that  the  mistake,  if  there  was  one. 
was  not  in  the  signature  alone,  but  that  it 
pervades  the  entire  instrument.    The  coal  and 
iron   company   is   named   and    referred    to 
throughout  as  one  of  the  contracting  parties, 
and  Glidden  &  Curtis  are  not  referred   to, 
either  as  principals,   factors,  selling  agents, 
or  in  any  other  relation ;  and  their  signature 
to  the  instrument,  without  further  explana- 
tion, would  have  been  unmeaning.    Even  if 
it  were  admissible  to  change  the  legal  effect 
of  a  written  instrument  by  parol  evidence, 
as  is  attempted  to  be  done,  proof  Uiat  there 
was  a  mistake  in  the  mode  of  signing  comes 
quite  short  of  obviating  the  difficulties  which 
the  tenor  of  the  instrument  presents.     To  ac- 
complish the  result  contended  for,  the  entire 
agreement  must  be  reformed,  and  that,  too, 
in  such  a  way  as  to  make  it  an  agreement  be- 
tween other  parties ;  and,  even  if  that  could 
be  done  by  parol,  there  is  no  evidence  in  the 
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record,  so  far  as  we  are  advised,  upon  whl^ 
such  reformation  could  be  based,  we  see  no 
sufficient  ground  for  holding  that  this  instru- 
ment was  not  executed  precisely  as  it  was 
intended  to  be,  and  that,  so  far  as  it  goes,  it 
does  not  truly  represent  the  transactions  and 
relations  of  the  parties  to  which  it  applies. 
If,  then,  Glidden  &  Curtis  were  entitled  to 
or  had  a  lien  upon  the  moner  due  from  the 
Pullman  Company  for  coal  Februaiy  16  and 
March  15,  1889,  upon  what  was  that  right  bas- 
ed? We  are  unable  to  see  how  it  could  result 
from  the  terms  of  the  contract  of  November 
8,  1887,  except  so  far  as  that  contract  must 
be  deem^  to  recognize  the  lien  which  the 
common  law  gives  to  factors  upon  the  goods 
consigned  to  them  for  sale,  and  upon  the  pro- 
ceeds thereof  when  sold.  The  only  proviaioo 
in  the  contract  having  any  bearing  upon  the 
question  is  the  one  b^  which  Glidden  A 
Curtis  aj^reed  *'to  furnish  advances  on  said 
corporation's  products,  according  to  its 
needs,  to  such  extent  as  they  shall  consider 
themselves  safely  secured  therefor,  at  current 
rates  of  interest  and  exchange."  How  this 
security  was  to  be  effected,  is  not  stated,  but 
the  contract  provides  for  a  consignment  of  the 

Sroducts  of  the  coal  and  iron  company  to 
lidden  &  Curtis  for  sale  on  commission, 
thus  constituting  them  the  factors  of  the  com- 
pany, and  it  is  left  to  be  inferred  that  the 
security  intended  is  the  one  which  the  law 
gives  to  factors.  In  no  other  way  does  the 
contract  assume  to  pledge  the  products  of  the 
coal  and  iron  company  as  security  for  such 
advances  as  Glidden  &  Curtis  might  make 
under  it. 

This  branch  of  the  case,  theut  ia  reduced 
to  the  single  inquiry  whether,  under  the  cir< 
cumstances  shown  by  the  evidence,  Glidden 
&  Curtis  were  entitled  to  a  factor's  lien  apon 
the  particular  coal  sold  to  the  Pullman  com- 
pany, and  for  which  the  indebtedness  now  in 
question  accrued,  or  upon  the  proceeds  of  the 
coal  after  it  was  sold.  Doubtless,  if  their 
agent  had  collected  the  money  of  the  Pull- 
man company,  as  he  had  the  moneys  due  for 
previous  sales,  so  as  to  get  it  into  their  pos- 
session, or  that  of  their  agent,  before  third 
parties  had  acquired  liens  upon  it,  they 
would  have  been  entitled  to  nold  it,  and 
apply  it  in  satisfaction  of  their  advances  to 
the  coal  and  iron  company.  But  that  was 
not  done.  Were  they  entitled  to  a  lien  as 
factors?  By  the  common  law  a  factor  htis  a 
general  lien  upon  all  the  goods  of  his  prin- 
cipal in  his  possession,  and  upon  the  price 
of  such  as  are  lawfully  sold  by  him,  and 
upon  the  securities  received  therefor,  to  secure 
the  payment  of  the  general  balance  of  the 
accounts  between  himself  and  his  principal, 
as  well  as  for  the  advances,  charges,  and  dis- 
bursements made  upon  or  in  reference  to  the 
particular  goods.  Mechem,  Aff.  g  1033;  8 
Am.  <ft  Eng.  Encyclop.  Law,  883.  But  to 
obtain  such  lien  the  factor  must  have  the 

foods  lawfully  in  his  possession.  8  Am.  & 
;ng.  Encyclop.  Law,  885.  Actual  poeseesion 
is  of  course  sufficient,  and  deliverv  to  the 
factor's  own  servant  or  agent  will  suffice. 
So,  putting  the  goods  upon  the  factor's  dray 
to  be  drawn  to  his  wardiouse  is  a  sufficient 
delivery.    Mechem,   Ag.  g  1055.     Some  of 
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the  authorities  go  further,  and  hold  that 
where,  before  the  goods  have  come  into  the 
possession  of  the  factor,  he  has  made  advances 
upon  them,  or  incurred  liabilities  in  respect 
thereto,  potential  or  constructive  possession 
la  sufficient.  Bishop.  Cont.  §  1140.  Thus, 
while  some  of  the  cases  hold  that  his  lien 
will  not  attach  until  the  j^oods  are  actually 
in  his  possession,  others  maintain  the  doctrine 
that,  where  advances  have  been  made  in  re- 
liance upon  a  promise  to  subsequently  con- 
sign the  ^oods,  a  delivery  to  a  common  car- 
rier consinied  to  the  factor  is  sufficient. 
BUiott  V.  Gox,  48  Oa.  89;  Hardeman  v.  De 
Vaughn,  49  Oa.  596 ;  Wads  v.  EamUton,  80 
Ga.  450 ;  Mechem,  Ag.  §  1085. 

But  no  cases  can  be  found,  we  think,  which 
hold  that  the  factor's  Hen  can  attach  to  goods 
which  have  never  come  into  his  actual  pos- 
session, and  have  never  been  consigned  to 
him,  but  which  have  been  delivered  or  con- 
signed by  the  owner  directly  to  the  purchaser. 
In  such  case  the  possession  of  the  factor, — if, 
indeed,  as  to  sudi  goods,  he  can  be  called  a 
factor, — is  not  actual,  nor  is  it  constructive 
or  potential.  The  goods  do  not  come  into 
his  possession  or  under  his  control,  nor  is  it 
within  the  contemplation  of  the  parties  that 
they  should  do  so.  The  principal  yields  pos- 
session directly  to  the  purchaser,  and  no  pos- 
session of  the  goods  or.  control  over  them  by 
the  factor  intervenes.  Such  seems  to  have 
heen  the  precise  condition  of  things  in  the 
present  case.  The  coal  was  all  consigned  by 
the  coal  and  iron  company  directly  to  the 
Pullman  company  or  its  agent,  and  it  never 
oime  into  either  the  actual  or  constructive 
possession  of  Glidden  &  Curtis.  True,  there 
was  an  agreement  on  the  part  of  the  coal  and 
iron  comoany  to  consign  all  of  its  products 
to  them  for  sale,  but  a  mere  agreement  to 
consign  does  not  operate  as  an  assignment. 
If  the  agreement  was  broken  in  this  respect, 
Glidden  &  Curtis  had  their  remedy  for  a 


breach  of  contract,  but  it  was  only  through 
the  actual  performance  of  the  agreement  that 
their  factor's  lien  could  arise.  If  it  be  ad- 
mitted that  Wyman,  in  executing  the  con- 
tract of  November  26,  1888,  between  the  coal 
and  iron  company  and  the  Pullman  company, 
acted  in  fact  as  the  agent  of  Glidden  &  Curtis, 
and  that  the  contract  is  to  be  treated  as 
though  executed  on  behalf  of  the  coal  and 
iron  company  by  Glidden  &  Curtis,  their  re- 
lations to  the  coal  and  iron  company  in  exe- 
cuting that  contract  would  seem  to  be  that 
of  brokers  rather  than  that  of  factors.  That 
contract  clearly  contemplated  the  consign- 
ment of  the  coal  to  be  delivered  under  it  di- 
rectly to  the  Pullman  company,  and  not  to 
Glidaen  &  Curtis,  and  the  mode  in  which  the 
contract  was  afterwards  carried  out  as  clearly 
indicates  that  such  was  the  understanding  of 
the  parties.  One  of  the  essential  differences 
between  a  factor  and  a  broker  is  that,  while 
the  former  has  the  possession  of  the  goods  to 
be  sold,  the  latter  has  not ;  and  it  therefore 
follows  that  the  common-law  lien,  which 
necessitates  and  grows  out  of  possession,  is 
given  to  the  former,  but  is  denied  to  the  lat- 
ter. 

We  are  of  the  opinion,  then,  that  under  the 
facts,  as  shown  by  the  evidence,  Glidden  & 
Curtis  had  no  lien  upon  the  fund  in  question 
in  this  suit.  The  lien  of  the  bank  became 
perfected  by  notice  to  the  Pullman  company 
before  any  other  lien  attached,  and  their  claim 
must  therefore  be  paid  first,  with  interest. 
After  its  payment  the  residue  of  the  fuml 
should  be  distributed  amone  the  four  attach- 
ment creditors  above  named  in  the  order  ol 
priority  fixed  by  the  statute. 

Tha  decree  of  the  Circuit  Court  and  the  judg- 
ment of  the  Appellate  Court  will  be  reversed, 
and  the  cause  will  be  remanded  to  the  circuit 
court,  with  directions  to  enter  a  decree  as 
above  stated. 
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*!•   ^Any  dlstrlet*  seettonflv  or  parts  of 
sections  which  has  been  platted  into 
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lots  and  blocks,  also  the  land  adjacent  thereto 
•  .  .  said  territory  containing  a  resident  pop- 
ulatiOD  of  not  less  tlian  176,  may  become  Inoorpo- 
rated  as  a  vlUasre."  Laws  1885,  chap.  145.  Held, 
that  '*land8  adjacent  thereto**:include  only  those 
whloh  lie  so  near  the  center  or  nucleus  of  popu- 
lation on  the  platted  lands  as  to  be  somewhat 
suburban  in  their  character,  and  to  have  some 
community  of  Interest  with  the  platted  portion 
In  the  maintenance  of  a  village  government. 
The  act  does  not  autborlae  the  Inoorporation 


KOTB.— PbysCeal  eharacteristiee  neeeaeary  to  muni' 
cipal  organization. 

If  the  legislature  itself  undertakes  to  create 
a  muDicipality  the  number  of  Inhabitants  and 
the  size  and  character  of  the  territory  embraced  in 
It  are  of  very  little  Importance. 

For  in  the  absence  of  special  constitutional  pro- 
visions the  power  of  the  legislature  to  tx  the 
boundaries  of  municipalities  is  uncontrollable  by 
the  courts,    liartin  v.  Diz,  62  Miss.  53,  U  Am.  Bep. 

asL 

The  legislatuxe  may  fix  any  boundaries  which  it 
ebooses.    Norrls  v.  Waco,  67  Tex.  686. 

So  L.R.  A. 


I  The  legislature  may  a1  ter  and  change  boundaries 
at  will.    Galesburg  v.  Hawklnson,  75  111.  152. 

The  propriety  of  establlehlng  a  municipal  corpo- 
ration and  of  ioqludlng  within  its  boundaries  a 
particular  territory.  Is  in  general  a  political  ques- 
tion for  the  legislative  part  of  the  government. 
If  the  course  pursued  in  establishing  a  municipal- 
ity is  substantially  such  as  Is  pointed  out  by  the 
law  the  courts  do  not  interfere.  People  v.  River- 
side, 70  Cal.  461. 

Tbelegislature  might  compel  the  acceptance  of 
municipal  organization  at  its  pleasure  regardless  of 
the  wishes  of  the  people,  or  of  the  character  of  the 
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of  large  tracts  of  rural  territory  lia\iDg  no  nat- 
ural oonnectlOD  wltb  any  village  and  no  adapta^ 
Wllty  to  village  purposes. 
8«   Ordered  that  a  writ  of  ouster  issue. 

(June  16, 1801.) 

PETITION  for  a  writ  of  quo  warranto  to 
oust  the  defendant  village  from  exercising 
the  privileges  of  a  muoicipal  corporation. 
Granted. 

The  fnrts  sufiQciently  appear  in  the  opinion. 

Mr,  Charles  E«.Vanderbarflfh»  for  the 
State: 

The  Act  of  1885,  providing  for  the  incorpo- 
ration of  villages,  is  unconstitutional,  for  the 
following  reasons: 

1.  Because  it  delegates  le^lative  functions 
to  tbirtv  ell  ctors,  private  citizens,  residing  up- 
on the  lands  to  be  incorporated. 

2.  Because  it  is  in  violation  of  article  8  of 
the  Constitution,  which  declares  that  the  **pow- 
ers  of  the  government  shall  be  divided  into 
three  distinct  departments,  legislative,  execu- 
tive and  judicial;  and  no  person  belonging  to 
or  constituting  one  of  these  departments,  shall 
exercise  any  of  the  powers  properly  belonging 
to  either  of  the  others,  except  in  the  instances 
expressly  provided  in  this  constitution." 

8.  Because  it  violates  section  1,  article  9: 
^*A11  taxes  to  be  raised  in  this  state  shall  be  as 


nearly  equal  as  may  be;  and  all  property  od 
which  taxes  are  to  be  levied,  shall  have  a  cash 
valuation,  and  be  equalized  and  uniform 
throughout  the  state." 

4.  Because  it  violates  section  18,  article  1, 
of  the  Constitution,  which  declares  that  "pri- 
vate property  shall  not  be  taken  for  public  use 
without  just  compensation  therefor,  first  paid 
or  secured." 

5.  Because  it  violates  section  7,  article  1,  of 
the  Constitution,  which  declares  that  "no  per- 
son shall  be  deprived  of  life,  liberty,  or  prop- 
erty, without  due  process  of  law." 

A  village  U  a  political  subdivision  of  the 
state,  a  municipal  corporation,  the  creation  of 
which  has  been  intrusted  by  the  people  to  the 
legislature.  This  power  residing  in  the  legis- 
lature, cannot,  however,  be  delegated  by  it  to 
another  person  or  body. 

8t€Ue  V.  Simons,  82  Minn.  542. 

The  legislature  cannot  confer  upon  anybody 
or  person  the  power  to  determine  what  the 
law  shall  be. 

Ibid.;  State V,  Young,  29  Minn.  474:  Coolcy, 
Const.  Lim.  §  117;  Shumway  v.  R^neU^  29 
Mich.  451. 

In  Shumwaj/  v.  Bennett,  supra,ihe  village  law 
was  declared  unconstitutional,  because  it  dele- 
gated to  private  citizens  the  legislative  func- 
tion of  fixing  boundaries  and  compelling  the 
incorporaiion  of  separate  villages  and  ioter- 


inhabitantB,  or  the  territory  for  establishlnflr  use- 
ful manufactures.  Paterson  v.  Society  for  Estab- 
UshlnfiT  Useful  Manufactures,  24  N.  J.  L.-885. 

But  compulsory  Incorporation  can  come  only 
from  direct  legislative  action.  People  v.  Bennett, 
ieOMich.  451. 18  Am.  Rep.  107. 

And  in  Wisconsin  there  seems  to  be  an  inclination 
to  restrict  even  the  power  of  the  legislature  to 
some  extent.  For  it;  has  been  held  that  a  town 
cannot  be  made  to  consist  of  non-contleruous  ter- 
rliory.  Chicago  &  N..W.  R. Co.  v.  Oconto,  60  Wis. 
189,  96  Am.  Rep.  840. 

And  that  an  unoccupied  tract  of  country  no- 
where adjoining  a  villaere  cannot  be  made  part  of 
It  for  the  purpose  of  increasinfir  the  revenues  of 
the  village.    Smith  v.  Sherry.  50  Wis.  210. 

If  the  legislature  provides  a  general  law  under 
which  municipalities  may  incorporate  then  the 
municipalities  are  held  somewhat  strictly  within 
the  terms  of  the  statute,  or  if  such  terms  are  not  de- 
finite the  courts  will  give  the  statute  a  reasonable 
eonstruction  and  hold  the  mcorporatlon  within 
such  construction. 

It  has  been  held  that  if  the  legislature  had  pro- 
vided that  cities  proposing  to  incorporate  under  a 
general  law  should  be  empowered  to  embrace  ter- 
ritory Ijring  beyond  their  actual  limits.  It  may  be 
that  In  the  clear  abuse  of  the  .power  it  would  be 
the  duty  of  the  courts  to  respect  the  legislative 
will  and  to  hold  the  Incorporation  Inoludiog  such 
additional  territory  valid.  But  if  no  such  power 
is  granted  the  court  has  the  power  to  determine 
whether  or  not  the  attempted  Incorporation  is  one 
within  the  authority  granted  by  the  legislature. 
Kwing  V.  State.  81  Tex.  177. 

So  the  legislature  may  make  the  question  of  in- 
oorporation  depend  on  the  determination  of  some 
persons  to  be  designated  by  it,  whose  finding  will 
be  oon  elusive  on  the  oourts.  State  v.  Goo  win,  09 
Tex.  55. 

Bat  in  the  absence  of  such  statutory  provisions 
which  are  sufficient  to  control  the  question  the 
courts  win  not  countenance  unreasonable  attempts 
ftt  inoorporatloa. 
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A  municipal  corporation  cannot  cover  territory 
already  covered  by  a  legal  effective  prior  Incorpo- 
ration. State  V.  Winter  Park.  25  FUu  371:  Taylor  r. 
Fort  Wayne,  47  Ind.  281. 

A  new  corporation  cannot  be  made  to  Include  a 
portion  of  an  old  one  without  direct  legislative  au- 
thority which  shall  extend  to  the  restriction  of  the 
boundaries  of  the  old  one.  Darby  v.  Sharon  Hill, 
112Pa.ee. 

So  if  the  settlement  has  been  recogntaed  as  a  cor- 
poration by  the  legislature  it  must,  under  the  New 
Jersey  statutes,  proceed  In  the  way  pointed  out  for 
Incorporated  villages  to  change  thehr  form  in  order 
to  secure  wider  powers.  State  v.  Van  Valen,  S6 
N.  J.  L.  85. 

The  authority  to  incorporate  has  generally  been 
applied  to  reach  only  those  communities  which 
have  already  become  villages  or  dense  settlements 
and  which  need  nothing  but  corporate  existence  to 
oomplete  their  character.  People  v.  BenneU, 
supra. 

An  attempted  incorporation  will  be  Invalid  if  so 
much  unoccupied  land  is  embraced  as  to  indicate 
a  fraud  on  the  law.  or  which  cannot  be  faJrJjr 
treated  as  part  of  the  town.  McClesky  v.  State,  4 
Tex.  av.  App.  822. 

Territory  containing  a  town  oovering  not  more 
than  two  square  miles  of  territory  is  not  authorised 
to  incorporate  an  area  of  twenty-eight  square 
miles  including  farms,  ranches,  and  unoccupied 
tracts  of  land.  State  ▼.  Bldson,  7  L.  B,  A.  783.  f« 
Tex.  803. 

A  city  oovering  two  miles  square  cannot  incor- 
porate territory  to  the  extent  of  ten  miles  square 
including  farms  and  unoccupied  country.  Bwing 
V.  State,  supra:  Mathews  v.  State,  82  Tex.  577.  * 

In  Pennsylvania  the  court  has  no  authority  to  in- 
corporate three  square  miles  of  territory  contain- 
ing two  settlements,  one  of  which  opposes  the  in- 
corporation, and  also  containing  for  the  most  part 
unoccupied  farm  land  not  oonneoted  by  lines  of 
buildings  or  improvements  with  the  villages.  Be 
Larksville,  7  Kulp,  84;  Be  SwoyeisviUe,  6  Kulp^m. 

There  may  be  in  any  township  a  small  region 
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Tening  farms  against  consent  and  without  any 
opportunity  for  bearing. 

See  also  Dillon,  Mun.  Corp.  4th  ed.  §  188. 

The  legislature  here  proposes  to  put  it  in  the 
power  of  a  small  hamlet  to  provide  itself  with 
conveniences,  the  greater  portion  of  the  ex- 
pense of  which  it  taxes  upon  farm  lands  which 
cannot  possibly  have  any  benefit  from  or  con- 
nection with  such  conveniences;  it  amounts  to 
a  gift  to  the  hamlet,  and  the  imposition  of  a 
tax  upon  other  territory  for  the  purpose  of 
raising  the  money  necessary  to  purchase  the 
^ft.  The  law  allowing  such  a  condition  of 
things  is  unconstitutional  and  void. 

i^tnborn  V.  nice  County  (kfmrs.  9  Minn.  278. 

The  unplatted  lands  are  not  adjacent  to  the 
platted  lands,  and  there  is  no  one  body  of 
platted  lands  which,  with  the  lands  tidjticent 
thereto,  contains  a  resident  population  of  one 
hundred  and  seventy-five  persons. 

lUinoM  Cent.  H.  Co,  v.  Wtlltams,  27  El.  48; 
Taedo,  W.  cfe  W.  R.  Co,  v.  Spangler,  71  111.  568; 
Smith  V.  8herry,  50  Wis.  210;  Enterprise  v. 
State,  29  Fla.  128;  Dillon,  Mun.  Corp.  4th  ed. 
§188. 

As  used  in  the  act,  the  word  "adjacent"  has 
a  well  known  and  clearly  defined  meaning. 
It  means  *'lyiug  close,  bordering  upon,  or  ad- 
joining." 

People  V,  Schermerhom,  19  Barb.  540;  Ea 
Municipality  No.  £  for  Opening  of  Roffignac 
Street^  7  La.  Ann.  76;  Continental  Imp.  Go,  ▼. 


Phelp9,  47  Mich.  299;  Rb  LittU  MeadotM,  28 
Pa.  256;  Re  West  Philadelphia,  5  Watts  <&  S. 
2»1;  Vestal  ▼.  Little  Rock,  11  L.  R.  A.  778,  54 
Ark.  321. 

The  organization  was  void,  because  the  stat- 
ute was  not  .complied  with. 

Potter's  Dwar.  Stat  224;  Coruin  v.  MnHtt^ 
8  Barb.  841;  People  v,  Brooklyn,  22  Biirb.  404; 
Slierman  v.  Bodge,  6  Johns.  Oh.  107,  2  L.  ed.  69, 

Where  the  state  is  proceeding  against  a  de 
facto  municipal  corporation  by  quo  warranto,, 
and  the  respondent  admits  that  it  is  exercising: 
a  municipal  franchise,  and  clainis  the  right  to 
do  so,  the  burden  rests  upon  it  to  show  a  grant 
of  power,  and  that  it  has  brought  itself  within 
the  prescribed  leg^lative  conditions. 

State  V.  Parker,  25  Minn.  219;  High,  Extr. 
Legal  Rem.  §  712;  State  v.  Shnrp,  27  Minn.  39; 
State  V.  MeReynolds,  61  Mo.  211. 

Under  general  laws,  "the  authority  to  incor- 
porate is  usually  restricted  to  cases  in  which 
communities  more  or  less  dtxsii  and  populous 
already  exist,  which  require  a  corporate  char- 
acter to  exercise  the  powers  of  local  govern- 
ment." 

Where  the  legislature  exercises  the  power  br 
direct  legislation,  it  may  probably  include  such 
lands  as  it  deems  proper  within  the  limits  of  a 
municipal  corporation;  but  where  titc  power  is 
delegated  it  is  usually  restricted  to  tiie  popu- 
lous districts  and  lands  immediately  con- 
tiguous. 


densely  populated  with  more  people  than  aU  the 
rest.  Any  question  on  wbicli  they  united  could  be 
carried  by  their  votes  at  a  township  election;  but 
It  would  te  tyrannical  to  allow  them  to  determine 
for  themselves  what  property  should  be  made  tri- 
butary to  their  local  Interests  in  which  the  rest  of 
the  town  had  no  concern.  People  v.  Bennett, 
supra. 

There  can  be  no  incorporation  of  a  tract  of  coun- 
try one  and  three-fourths  miles  square,  some  of 
the  lines  of  which  run  throui^h  a  wilderness,  where 
it  is  not  show^n  what  the  number  of  inhabitants  is. 
Be  Little  Meadows,  28  Pa.  268, 85  Pa.  838. 

Under  the  statute  permitting  incorporation  of 
Tillaires  containinsr  900  intiabitants,  to  make  up 
that  Dumber  it  is  not  permissible  to  include  two 
diptioot  coUecdona  of  houses  with  a  tract  of  farm 
land  lying  between  them.  JESs^West. Philadelphia, 
«  Watts  ft  S.  281. 

In  Osgood  V.  Clark,  26  N.  H.  807,  it  was  held  that 
under  the  New  Hampshire  statutes  the  whole  vl^ 
lage  must  be  included  in  the  incorporation. 

The  leariphiture  cannot  give  municipal  corpora- 
tions the  power  to  arbitrarily  fix  its  own  limit  so 
as  to  absorb  so  much  of  the  property  and  so  many 
of  the  people  of  the  county  as  it  may  suit  their 
wishes  to  make  subject  to  their  taxation  and  ordi- 
nances. Pri  n  ce  George*s  County  Conurs.  v.  Bladens- 
burg,  51  Md.  466. 

The  inhabitants  of  a  hamlet,  villaffe,  or  town, 
tecognized  by  the  Florida  statutes  as  a  community 
of  persons  authorized  to  form  a  municipal  govern- 
ment, include  persons  living  on  contiguous  terri- 
tory, and  an  attempt  to  incorporate  two  distinct 
detached  tracts  of  land  as  corporate  territory  un- 
der one  government  is  unauthorised  and  void. 
Enterprise  v.  State,  28  Fla.  128. 

In  Ashley  v.  Calliope,  71  Iowa,  466,  it  was  held 
that  if  a  village  Incorporates  territory  two  miles 
long  by  a  mile  wide,  and  a  rival  village  afterwards 
springs  up  in  a  portion  of  the  territory  so  Included 
and  the  interests  of  the  villages,  whose  centers  are 
a  mile  apart,  are  antagonistic,  and  tbe^land  lying 
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between  them  is  not  platted,  a  severance  of  the 
two  shall  be  granted  upon  the  petition  or  tae  m- 
habitantsof  the  second  village. 

In  People  v.  Bennett,  28  Mich.  4S1,  18  Am.  Rep. 
107,  where  a  hamlet  sought  to  incorporate  with  it- 
self a  hamlet  a  mile  away  and  about  one  thous  ind 
acres  of  farm  land,  the  court  held  that  the  law 
which  permitted  them  to  determine  absolutely 
what  the  size  of  the  municipality  would  be  and 
what  it  would  include,  was  void. 

Under  the  New  York  statutes,  to  entitle  a  village 
to  Incorporate  there  must  t>e  at  ICHSt  800  inhabi- 
tants, and  If  it  contains  more  than  one  square  mila 
of  territory  there  must  be  800  additional  for  eack 
additional  square  mile  or  fraction  thereof.  B0 
Elba,  80  Hun,  648. 

The  Florida  statutes  provide  for  reducing  the 
territory  of  a  municipality  if  there  Is  included  in  it 
an  undue  amount  of  vacant  farm  land.  Jackson- 
ville V.  L*Bogle.  20  Fla.  SU. 

The  extent  and  character  of  the  land  are  not  per 
ss  controlling  objections  If  the  persons  to  he  af- 
fected unite  in  the  petition.  Re  Blooming  Valley, 
66  Pa.  66. 

There  is  no  designation  as  to  number  of  inhabit 
tants  required  under  the  Pennsvlvania  statutes 
passed  in  1861  and  1863.    Re  Bewickley,  86  Pa.  80. 

Three  centers  of  population  may  be  incorporated 
Into  one  borough  if  they  viriually  form  but  one 
village  connected  by  three  main  highways  end  the 
intervening  lands  are  not  used  exclusively  for  farm 
purposes  but  some  of  them  are  already  divided  into 
building  lots.    Re  Yeadon,  8  Pa.  Dist.  R.  609. 

A  ravine  dividing  two  centers  of  population  la 
not  such  a  natural  barrier  as  to  prevent  including 
both  in  one  village,  if  the  inhabitants  of  both  de- 
mand it.  and  If  such  action  will  not  remove  part 
of  the  territory  from  its  natural  place  as  a  part  of 
some  other  municipality.  Be  Edge  wood,  180  Fa. 
848. 

An  Indian  reservation  may  be  included  in  the 
boundaries  of  a  town.  Bohriber  y.  Langlade,  66 
Wis.816.  H.P.  V. 
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15  Am.  A  Enff.  Eneyclop.  Law,  1011. 

Such  general  legislatioD  must  receive  a  strict 
eoDStructioo;  and  any  ambiguity  or  doubt 
arisioe  out  of  tbe  terms  used  by  tbe  legislature 
must  be  construed  against  tbe  corporation. 

Boone.  Corp.  g  26. 

Tbe  petitioners  cannot  arbitrarily  fix  boun- 
daries, and  in  case  the  boundaries  are  clearly 
unwarranted  or  unreasonable,  tbere  is  a  depart- 
ure from  the  statute,  and  an  abuse  of  the  in- 
corporatinff  power.  No  franchise  passes,  and 
the  proceedings  are  void. 
I  Tbe  petitioners  fix  the  boundaries,  and  tbe 
county  commissioners  have  nothing  to  do  with 
that  matter.  They  can  determine  nothing 
which  the  legislature  has  not  authorized  them 
to  do. 

Sknng  t.  BtaU,  81  Tez.  172. 

The  course  pursued  must  be  such  as  is 
pointed  out  by  tbe  statute. 

People  T.  Ritenide,  70  Cal.  468. 

The  word  "adjacent"  in  the  connection 
found  in  the  statute,  is  used  in  the  obvious 
sense  of  contiguous  and  adjoining  in — 

Be  Oamp  HiU,  142  Pa.  611. 

There  can  be  do  inflexible  rule  to  determine 
when  the  incorporated  territory  is  unreasonable 
in  extent;  that  will  depend  upon  the  facts  of 
each  case. 

State  V.  Eid9im,  7  L.  R.  A.  788,  78  Tez.  808; 
Shoing  t.  BtaU,  81  Tex.  178. 

The  question  of  boundaries  is  Jurisdictional 
in  its  natuie. 

Pom  t.  Lo9  Anffelee  Oounty  Bupre,  85  Cal. 
54;  FlBopie  t.  Biwreide,  66  CaL  290. 

In  a  case  of  a  clear  abuse  of  the  power  to  fix 
the  corporate  limits,  in  an  attempt  to  incorpo- 
rate under  the  general  law,  the  court  will  not 
hesitate  to  annul  the  proceedings. 

Vestal  V.  Little  Back,  11  L.  R.  A.  778,  54 
Ark.  821;  Bwing  v.  State,  81  Tex.  177;  State 
V.  Baird,  79  Tex.  64;  People  v.  Bivernde,  eupra. 

Mesere.  H«  W.  Childs,  Attv-Oen.,  Rea, 
Hubachek  A  Healy  and  A«  D.  Smith  also 
for  the  State. 

Mesere,  Toan^,  Fish  &  Dickinson  and 
Hale»  Morgan  &  Montg^omeryy  for  re- 
spondents: 

This  act  has  been  before  the  court  upon 
various  points,  in  at  least  the  following  cases: 

StaU  T.  Ckn-ntoall,  86  Minn.  176;  State  v. 
Spaude,  87  Minn.  822;  Bradish  v.  Lucken,  88 
Minn.  186;  Stemper  v.  Biggins,  88  Minn.  222; 
Baldwin  v.  Bobinson,  89  Minn.  244;  Bradley 
V.  West  Duluth,  45  Minn.  4;  St.  James  v. 
Hingtgen,  47  Minn.  621. 

Many  cases  have  also  been  reported,  to 
which  such  villages  were  parties,  and  in  which 
public  and  private  rights  have  been  deter- 
mined. 

Wayzata  v.  Great  Northern  R.  Oo.  60  Minn. 
488;  Buffalo  v.  Barling,  Id.  651. 

Considering  these  frequent  interpretations, 
the  extent  of  snch  litigation  and  Uie  very  large 
number  of  villages  now  existing  under  the  act, 
t  would  at  this  late  day  be  as  surprising  as 
disastrous  to  destroy  the  legislative  foundation 
upon  which  all  such  vfllages  stand. 

The  legislature  may,  in  the  exercise  of  its 
undoubted  power  to  create  village  corpora- 
tions, leave  it  to  the  neople  immediately  con- 
cerned, and  to  the  local  autboritiea,  to  de- 
termine for  themselves,  under  specifled  condi- 
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tions  and  on  proper  terms,  whether  tecrftorv 
of  their  selection  shaU  be  formed  into  such 
corporation  or  not. 

The  acceptance  or  rejection  of  citv  chartera, 
the  location  of  county  seats,  the  division  of 
counties,  towns,  and  school  districts  and  many 
local  concerns  of  simflar  character,  have  habit- 
ually been  made  to  depend  upon  a  vote  of  the 
resident  electors. 

8  Am.  &  Eng.  Encyclop.  Law,  698;  State  v. 
Hennepin  County  Diet,  Ot.  83  Minn.  2S5; 
Cooley,  Const.  Lim.  §  141;  1  Dillon,  Mun. 
Corp.  §  44;  State  v.  (Sfoke,  24  Minn.  247,  81 
Am.  Rep.  844. 

In  the  case  at  bar,  no  power  to  legislate  ii 
delegated. 

1  Dillon.  Mun.  Corp.  $  41. 

The  term  "adjacent"  is  not  restrictive,  bat 
the  contrary.  It  is  not  a  measure  of  space  or 
distance 

United  States  v.  Northern  Poe.  B.  (h.  29 
Alb.  L.  J.  24. 

As  the  corporators  have  a  special  and  pecu- 
liar interest  in  the  question  whether  they  shall 
originally  be  or  afterwards  remain  incorpo- 
rated at  all  or  not,  and  as  the  burdens  of  mu- 
nicipal government  must  rest  upon  thdr 
shoulders,  and  especially  as  by  becoming  in- 
corporated they  are  held,  in  law,  to  undertake 
to  discharge  the  duties  the  charter  imposes,  it 
seems  eminently  proper  that  their  deciaian 
should  be  conclusive,  unless  for  strong  reasons 
of  state  policy  or  local  necessity  it  should  seem 
important  for  the  state  to  overrule  the  opinfon 
of  the  local  majority. 

Cooley,  Const.  Lim.  *118. 

Whether  cities,  towns,  or  villages  should  be 
incorporated,  and,  if  incorporated,  whether 
enlarged  or  contracted,  in  boundaries,  presents 
no  question  of  law  or  fact  for  judicial  deter- 
mination. 

Galesburg  T.  Eawkinson,  76  DL  167. 

Mitchell*  •/.,  delivered  the  opinion  of  the 
court: 

It  is  conceded  that  the  respondent  exists, 
if  at  all,  by  virtue  of  the  petition  and  othc^ 
exhibits  attached  to  the  information,  and 
purporting  to  be  proceedings  under  Laws 
1885,  chap.  146,  entitled  **  An  act  to  provide 
for  the  incorporation  of  villages,"  etc.  The 
language  of  the  statute  is:  ''Any  district, 
sections,  or  parts  of  sections  which  has  been 
platted  into  lots  and  blocks,  also  tbe  lands 
ad jacent  thereto,  .  .  .  said  territory  con- 
taining a  resident  population  of  not  less  than 
176,  may  become  incorporated  as  a  village.* 
The  territory  claimed  to  have  been  incorpo- 
rated as  the  village  of  Minnetonka  is  that  in- 
closed in  blue  pencil  lines  on  the  map  an- 
nexed to  the  information.  It  lies  between 
the  western  boundary  of  the  citv  of  Minne- 
apolis and  the  eastern  shore  of  LAke  Minne- 
tonka, and  contains  nearly  86  square  miles, 
being  nearly  equal  in  area  to  a  full  govern- 
ment township.  Within  this  territory  there 
were,  at  the  time  of  its  alleged  incorporation, 
17  or  more  tracts  which  hsd  been  platted,  as 
indicated  on  the  map,  into  lots  and  blocks, 
but  these  were  in  no  wav  connected,  but 
were  separated,  each  from  the  other,  by  quite 
an  extent  of  farm  or  uncultivated  lands ;  and 
one  peculiarity  of  the  petition  is  that  it  does 
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not  indicate  which  of  these  numeroiis  plats 
was  to  be  the  nucleus  of  the  proposed  village. 
Many  of  these  platted  tracts  are  entirely  va- 
cant and  uninhabited,  and  on  most  of  the 
others  there  are  only  a  very  few  permanent 
inhabitants,  not  sufficient  to  constitute  a 
*  village,**  in  the  popular  and  ordinary  sense 
of  the  word.  The  only  one  which  has  in- 
habitants enough  to  constitute  any  consider- 
able nucleus  oi  either  business  or  population 
is  ''Minnetonka  Mills,"  situated  on  section 
15.  This  contains  about  twenty  families, 
and  a  population  variously  estimated  from 
60  to  105,  and,  together  with  the  whole  of 
sections  14  and  15,  contains  a  population  of 
only  about  120.  There  are  several  post-offl- 
ces,  and  as  many  as  eight  railway  stations, 
within  the  boundaries  of  the  alleged  village. 
There  is  a  considerable  number  of  summer 
cottages  and  boarding  houses  along  the  shore 
of  Lake  Minnetonka,  but  these  are  mainly 
occupied  by  temporary  summer  visitors,  who 
have  no  business  or  other  relations  with 
"Minnetonka  Mills"  during  their  sojourn. 
The  northwesterly  part  of  the  territory  is 
naturally  tributar}r  to  the  considerable  vil- 
lage of  Wayzata,  situated  just  outside  of  the 
respondent  village ;  while  the  southwesterly 
portion  is  in  like  manner  tributary  to  the 
Tillage  of  West  Minueapolis,  Just  outside 
Its  east  boundary.  There  are  38  sections, 
including  the  south  10,  within  the  bound- 
aries of  me  corporation,  which  contain  nei- 
ther platted  lands  nor  collections  of  houses 
in  the  nature  of  villages.  The  greater  part 
of  the  resident  population  is  strictly  rural 
or  (^icultural,  and  the  greater  part  of  its 
territory  consists  of  either  wild  lands  or  cul- 
tivated farms,  of  which  there  are  about  150. 
It  is  apparent  that  this  large  territory,  es- 
sentially rural,  has  no  fitness  for  village  gov- 
ernment, and  absolutely  no  community  oi  in- 
terest in  respect  to  the  purposes  for  which 
such  a  government  is  designed. 

The  validity  of  respondent's  incorporation 
is  assailed  on  the  grounds  (1)  that  the  act  is 
unconstitutional ;  (2)  that  the  act  does  not 
authorize  the  incorporation  of  such  territory 
into  a  village.  The  point  made  aeainst  the 
validity  of  the  act  is  that  the  legislature  has 
neither  itself  determined  how  much  or  what 
character  of  land  shall  be  included  in  a  vil- 
lage, nor  delegated  the  power  to  do  so  to  any 
proper  subordinate  official  body,  but  has  left 
it  wholly  to  the  arbitrary  determination  of 
any  80  private  citizens  who  may  sign  the 
petition,  subject  only  to  the  conditions  that 
the  territory  contains  a  population  of  175, 
and  that  there  be  somewhere  within  its  bound- 
aries a  tract  of  land  platted  into  lots  and 
blocks,  and  that  the  majority  of  the  electors, 
within  the  territory  whose  boundaries  are 
thus  arbitrarily  fixed  by  the  petitioners,  vote 
In  favor  of  iDcorporation.  It  would  be  diffi- 
cult to  sustain  the  act  if  the  word  "^  adjacent, " 
as  used  in  the  third  section,  is  to  be  given 
the  meaning  contended  for  by  the  respondent, 
for  under  such  a  construction  it  would  be 
left  to  the  petitioners,  subject  only  to  the 
above  limitations,  to  arbitrarily  determine 
how  much  and  what  character  of  territory 
should  be  included  in  the  proposed  village. 
They  might  include  a  rural  territory  50  or 

85  L.R  A. 


100  miles  square,  provided  "they  did  not 
skip  over  any  as  they  advanced. "  But  clearly 
this  was  not  the  intention  of  the  legislature. 
The  purpose  evidently  was  to  authorize  the 
incorporation  of  ** villages,"  in  the  ordinary 
and  popular  sense,  and  not  to  clothe  large 
rural  districts  with  extended  municipal  pow- 
ers, or  subject  them  to  special  municipal  tax- 
ation for  purposes  for  which  they  were  wholly 
unsuited.  A  **  village"  means  an  assemblage 
of  houses,  less  than  a  town  or  city,  but  never- 
theless urban  or  semiurban  in  its  character ; 
and  the  object  of  the  law  was  to  give  these 
aggregations  of  people  in  a  comparatively 
small  territory  greater  powers  of  seif -govern- 
ment and  of  enacting  police  regulations  than 
are  given  to  rural  communities  under  the 
township  laws.  The  law  evidently  contem- 
plates, as  a  fundamental  condition  to  a  vil- 
lage organization,  a  compact  center  or  nu- 
cleus of  population  on  platted  lands ;  and, 
in  view  of  the  expressed  purposes  of  the  act, 
it  is  also  clear  that  by  the  term  **  lands  ad- 
lacent  thereto"  is  meant  only  those  lands  ly- 
ing so  near  and  in  such  close  proximity  to 
the  platted  portion  as  to  be  suburban  in  their 
character,  and  to  have  some  unity  of  interest 
with  the  platted  portion  in  the  maintenance 
of  a  village  government.  It  was  never  de- 
signed that  remote  territory,  having  no  nat- 
ural connection  with  the  village,  and  no 
adaptability  to  village  purposes,  should  be 
included.  Whether  we  word  ''adjacent"  is 
to  be  given  a  more  limited  and  definite  mean- 
ing of  universal  application,  or  whether,  as 
is  my  own  impression,  there  is  no  inflexible 
rule,  except  the  general  one  already  laid 
down,  as  to  what  lands  are  adiacent,  and  that 
each  case  will  depend  somewhat  on  its  own 

f»articular  facts,  it  is  not  necessary  to  consider 
n  the  present  case.  There  is  no  difficulty 
in  determining,  as  a  matter  of  law,  that  this 
territory  is  not  ** adjacent,"  within  any  mean- 
ing of  the  word,  and  that  its  attempted  in- 
corporation into  a  village  was  wholly  un- 
authorized by  the  act. 
Let  a  wHt  of  ouster  issue. 

Biiek  and  C»nty,  J  J. ,  took  no  part. 


STATE  of  Minnesota,  Respt., 
e. 

Frank  8.  HOSKINS,  AppL 


STATE  of  Minnesota,  Bespt, 

V, 

Dow  8.  SMITH,  Appt. 

i MIns.........) 

*Lm,wu  1808«  chap.  68»  entitled  **An  aet  to 
compel  street  railway  oompanles  to  protect  cer- 
tain of  their  employes  from  tlie  Intdemenoy  oC 
the  weather,"  Is  conetitatlonaL 

*Headnote  by  OiLnUiAV,  CK,  «r« 
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comfort  of  eniptovfe. 

In  the  case  of  Staxb  v.  Hossnni  the  oourt  holds 

that  this  act  to  protect  street  railway  emplo^te  ii 

not  invalid  on  the  ground  of  daas  legislation*  that 


See  also  26  L.  R.  A.  bx7j  47  L.  R.  A.  52. 
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(Jane  28,  IBOi.) 

APPEAL  by  defendant  from  a  judgment  of 
tbe  Municipal  Court  of  St.  Paul  convict- 
ing him  of  violating  tbe  provisions  of  the  stat- 
ute requiring  street  railway  companies  to  pro- 
tect tbeir  employes  from  the  inclemency  of 
the  weather.     Afflrmed, 

APPEAL  by  defendant  from  a  Judgment  of 
the  Municipal  Court  of  Minneapolis  con- 
victing him  of  violating  tbe  provisions  of  the 
statute  requiring  street  railway  companies  to 
protect  their  employes  against  the  inclemency 
of  the  weather.     Ajfl/rm^, 

Tbe  facts  are  stated  in  the  opinion. 

Messrs,  Miinii«  Boyeson  &  Thy^eson 
for  appellant  Hoskins. 

Messrs,  Koon»  Whelan  &  Bennett  for 
appellant  Smith. 

Messrs,  H.  W.  Chlldm^Attp'Oen.,  Frank 
M.  Nye*  and  Pierce  Bntler  for  the  state. 

Gilflllan»  Oh,  J.,  delivered  the  opinion 
of  the  court: 

In  these  two  cases  the  validity  of  Laws 
1893,  chap.  68,  entitled  ''An  act  to  compel 
street  railway  companies  to  protect  certain 
of  their  employes  from  the  inclemency  of  the 
weather,"  is  called  in  question.  That  act 
requires  of  street-railway  companies  operat- 
ing electric,  cable,  or  steam  cars,  requiring 
the  constant  service  of  persons  on  any  part 
of  the  cars  except  the  rear  platform,  to  pro- 
vide each  car  with  an  inclosure,  constructed 
of  wood,  iron,  and  glass,  or  similar  suit- 
able material,  sufficient  to  protect  such  em- 
ployes from  exposure  to  the  inclemency  of 
the  weather,  but  not  so  as  to  obstruct  the 
vision  of  the  person  operating  the  car,  at  all 
times  between  November  1st  and  April  1st 
in  each  year.  What  are  called  ** trailing 
cars"  are  excluded  from  this  requirement, 
so  that  it  applies  only  to  cars  on  which  the 
motive  power  is  operated  or  controlled.  The 
law  was  passed  with  reference  to  the  fact 
that  the  man  operating  or  controlling  the 
motive  power  of  such  cars  was  required  to 
stand  where  his  person  was  almost  wholly 
exposed  to  cold,  storm,  and  wind,  having 
but  little  protection  except  such  as  the  cloth- 
ing affords.  The  act  is  assailed  as  unconsti- 
tutional, on  the  grounds — First.  That  it  is  not 
an  exercise  of  the  police  power  of  the  state. 
Second.   It  is  class  legislation.     Third.   It 


impairs  the  obligation  of  a  contract.  Fourth. 
It  interferes  with  the  liberty  of  contract  be- 
tween street- railway  companies  and  tbeir 
employ§8.  Fifth.  It  imposes  an  exceaaive 
fine. 

It  is  stipulated  as  a  fact,  what  everybody 
knows,  that  electric  cars  are  run  at  a  rate  of 
speed  of  from  four  to  fifteen  miles  an  hour, 
and  at  an  average  rate  of  between  eight  and 
nine  miles  an  hour.  Any  one  acquainted 
with  the  extreme  cold  of  much  of  the  weather 
in  this  climate  between  the  1st  of  November 
and  the  1st  of  April,  and  who  knows,  as 
everybody  does,  that  the  motorman  on  an 
electric  car  is  obliged  to  stand  in  one  place, 
al  ways  on  the  alert,  his  whole  attention  given 
to  the  means  of  controlling  the  motive  power 
and  the  brake,  and  to  looking  out  ahead,  and 
unable,  with  due  regard  to  his  duties,  to 
give  attention  to  protecting  himself  from  tbe 
cold,  must  appreciate  that,  when  going  at 
the  rate  of  eight  or  nine  miles  an  hour,  per- 
haps against  a  head  wind,  and  with  the  mer- 
cury below  zero,  the  position  of  the  motor- 
man  is  one  not  merely  of  discomfort,  but  of 
actual  danger  to  health,  and  sometimes  to 
life,  and  the  tendency  of  which  is  to  disable 
him  to  some  extent  to  perform  his  duties  In 
the  way  that  care  to  satety  of  his  passengers 
and  of  travelers  on  the  streets  requires.  It 
has  never  been  questioned  that  the  police 
power  of  the  state  extends  to  regulating  the 
use  of  dangerous  machinery,  with  a  view  to 
protecting,  not  only  others,  but  those  who 
are  employed  to  use  it ;  and  if  it  be  conceded, 
as  it  must  be,  that  the  state  may  intervene 
by  re|;ulations  in  such  a  case,  we  do  not  see 
why  It  may  not  in  such  a  case  as  this.  The 
act  is  within  the  police  power.  When  a  sub- 
ject is  within  that  power,  the  extent  to  which 
It  shall  be  exercised,  and  the  regulations  to 
effect  the  desired  end,  are  generally  wholly 
in  the  discretion  of  the  legislature.  The  leg- 
islature might  in  this  case  have  required  the 
use  of  the  prescribed  inclosure  onl^  at  such 
times  when  the  cold  reached  a  certain  degree, 
or  when  storms  prevailed,  but  it  was  thought 
fit  to  make  sure  of  the  result  aimed  at  by 
covering  the  time  of  year  when  extreme  cold 
and  bitter  storms  may  occur  at  any  time ;  and 
that  was  within  its  exclusive  province. 

The  objection  that  this  is  class  legislation 
is  based  on  the  fact  Uiat  the  act  ia  confined 
to  street-cars  propelled  by  cable,  steam,  or 


the  care  and  ooDtrol  of  tbe  oars  by  the  employes, 
allowing  proteotion  from  the  weather,  is  different 
with  oars  propelled  by  motors  as  distinguished 
from  those  drawn  by  horses;  and  It  is  further  held 
not  to  impair  the  obllfration  of  the  oon  tract,  where 
tbe  contract  only  required  cars  of  the  best  modem 
style  and  constmotlon;  on  the  ground  that  this 
contract  is  held  to  be  subservient  to  the  police 
power  of  the  state  and  there  Is  nothiner  in  the  act 
abowingr  that  she  state  Intended  to* yield  ap  the 
police  power.* 

A  frreat  many  states  have  laws  affecting  employ^ 
and  workingmen,  as  factory  inspection  laws,  mtn- 
In?  safety  acts,  fire  escapes  and  the  lilse;  but  tbe 
decisions  regrardiner  the  validity  of  these  acts  are 
very  few.  It  seems  to  be  admitted  that  where  the 
state  has  passed  a  law  for  the  safety  and  health  of 
employes  that  is  reasooable,  such  laws  have  been 
senerally  unchallenged  as  resards  their  validity 

25  L.R.  A. 


The  Pennsylvania  Act  of  liarch  8, 1871,  for  ven^ 
nation  of  coal  mines,  is  constitutional  as  it  is  within 
the  police  power  of  the  state  and  only  means  that 
the  operators  of  coal  mines  shall  so  work  them  as 
not  to  injure  tbe  health  nor  endaoirer  the  lives  of 
employes.    Com.  v.  BonnelL.  Jr.  8  Phila.  684. 

The  aiinois  Act  of  May  28. 1879,  entitled  mfnen 
provldinflT  for  escapement  shafts,  was  paspod  Is 
obedience  to  111.  Const.,  art.  4, 1 28,  and  was  for  the 
health  and  safety  of  employteand  not  for  the  tiene- 
flt  of  owners.    Loose  v.  People,  11  DL  App.  443, 

But  in  Re  Jacobs,  9R  N.  Y.  08,  GO  Am.  Rep.  SaSi  ft 
was  held  that  the  New  York  Act,  Laws  1884,  chap. 
272.  prohibitinsT  the  manufacture  of  cigars  and  the 
preparation  of  tobacco  in  any  form  in  tenement 
bouses  in  certain  cases  was  unconstitutlooal  ai 
not  within  the  police  power,  and  was  not  made  for 
the  health  and  safety  of  employes  and  was  not  a 
health  law.  L  XL 
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electiicityp  and  does  not  include  street- can 
drawn  by  mules  and  horses,  or  carriages  or 
wagons ;  and  it  is  assumed  that  here  is  an  at- 
tempt at  purely  arbitrary  classification  for 
the  purpose  of  the  act.  The  evil  sought  to 
be  remedied  does  not  exist  in  case  of  the 
slowly  going  mule  or  horse  car,  or  carriage 
or  waeon,  to  the  same  degree  as  in  the  case 
of  cable,  electric,  or  steam  cars.  But,  where 
an  evil  exists  in  a  variety  of  cases,  it  is  a 
Bufflcient  ground  for  classification  in  legislat- 
ing, so  as  to  include  some  and  exclude  others, 
that  in  the  former  the  evil  can  be  remedied, 
while  in  the  latter  it  cannot  be.  The  man 
in  control  of  the  cable,  electric,  or  steam  rail- 
way car  may  be  boxed  in  without  impairing 
his  power  of  control  in  the  slightest  degree ; 
but  to  box  in  the  driver  of  a  horse  or  mule 
car,  or  of  a  stagecoach  or  carriage  or  wagon, 
separating  him  from  his  animals,  while  of 
course  it  could  be  done,  would  bring  about 

freater  evils  than  those  sought  to  be  reme- 
ied.  The  difference  in  this  respect  between 
cars  included  in  this  act  and  those  not  in- 
cluded is  such  as  to  Justify  difference  in  leg- 
islating. 

The  claim  that  the  act  impairs  the  obliga- 
tion  of  a  contract  is  based  on  the  fact  that  in 
each  case  the  railway  company  had  a  contract 
with  the  city,  made  before  the  passage  of  the 
act,  in  which  the  former  bound  itself  to  run 
cars  of  "the  best  modern  style  and  construc- 
tion," and  this  act  requires  something  in  ad- 


dition thereto.  We  need  only  say  of  that, 
where  parties  contract  on  matters  within  the 
police  power  of  the  state,  they  do  so  subject 
to  the  exercise  of  that  power  whenever  the 
legislature  chooses  to  exercise  it.  If  one  con- 
tract with  the  state  or  a  municipal  corpora- 
tion, acting  under  authority  of  the  state, 'even 
if  it  were  conceded  that  tlie  legislature  can, 
by  contract  or  by  giving  authority  to  make 
a  contract,  bind  the  state  not  to  exercise  the 
police  power,  the  legislative  intent  tp  do  so 
would  nave  to  appear  unmistakably.  There 
is  nothinc  to  suggest  such  intent  in  the  char- 
ter of  either  city. 

What  we  have  said  on  the  third  point  made 
by  appellants  applies  with  equal  force  to  the 
fourth. 

The  act  imposes  a  fine  of  not  less  than  |50» 
nor  more  than  $100,  for  a  violation  of  the 
law,  and  makes  each  day  that  cars  shall  be 
run  without  complying  with  the  law  a  sep- 
arate offense.  A  fine  of  from  $50  to  $100 
could  not  be  called  excessive.  It  is  true  the 
party  may,  by  repeatedly  committing  the  of- 
fense, add  up  a  large  aggregate  of  fines ;  so 
might  the  offender  against  any  other  law, — 
the  law  against  larceny  or  embezzlement,  or 
any  other;  but  tlmt  would  not  make  the 
punishment  excessive. 

Judgments  affirmed, 

CoUine  and  Buck*  JJ,,  took  no  part  In. 
the  decision. 


DISTRICT  OF   COLUMBIA  COURT  OP  APPEALa 


William  W.  AYERELL 

e. 

SECOND  NATIONAL  BANK  OF  WASH- 
INGTON, Appt. 

i D.  a  App. ) 

1*  Testimony  that  if  a  post-dated  eheck 
had  been  presented  during  business 
hours  it  ^would  not  have  been  received 

as  a  deposit,  is  not  admissible  upon  the  question 
whether  or  not  wheu  presented  after  business 
hours  the  bank  agreed  to  apply  to  Its  payment 
any  funds  standing  to  the  drawer^s  credit  irhen 
tt  became  due  and  bold  them  subject  to  the  check 
of  the  bolder. 

8.  One  who  flroes  into  a  bank  after  busi- 
ness hourSf  and  finds  in  a  room  used  for  the 
transaction  of  business  after  usual  hours  the  pay- 
ing teller  of  such  bank,  who  is  the  only  o£Qccr 
with  whom  he  is  acquainted,  and  deposits  with 
snch  teller  for  collection  a  post-dated  check  upon 
such  bank  upon  the  teller *8  promise  to  hold  the 
proceeds  subject  to  his  check,  the  transaction 
being  substantially  in  the  presence  of  the  cashier 


though  he  is  separated  by  a  wire  partition.  Is  en- 
titled to  bold  the  bank  liable.—especially  wbeie 
such  teller  has,  to  the  knowledge  of  the  cashier, 
occasionally  acted  as  receiving  teller,  and  the 
depositor  is  not  aware  of  any  limitations  upon 
his  authority. 

8«  A  bank  which  receives  a  post-dated 
cheek  upon  itself  for  collection*  under  a 
promise  to  hold  the  proceeds  subject  to  the  check 
of  the  depositor,  is  liable  to  the  latter  where, 
when  the  bank  opens  on  the  day  of  the  date  of 
such  chock,  the  drawer  has  funds  suflBclent  to 
discharge  the  debt,  although  at  the  closing  hour 
on  such  day  the  account  of  the  drawer  is  over- 
drawn. 

(March  ft,  18M.) 

APPEAL  by  defendant  from  a  Judgment  of 
a  8(  ecial  Term  of  tbe  Supreme  Court  of 
the  District  of  Columbia  in  favor  of  plaintiff. 
In  an  action  for  money  had  and  received. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr,  W.  F.  Mattinfi^lyt  for  appellant: 
There  is  no  privily  of  contract  between  the 


Norm— The  above  case  Is  peculiar  in  the  fact 
that  the  check  deposited  with  the  drawee  bank  was 
post-dated  and  not  yet  due  as  well  as  in  the  fact 
that  the  transaction  was  after  banking  hours,  but 
these  facts  do  not  seem  to  have  tieen  particularly 
considered.  Whether  such  a  deposit  of  a  check 
with  tbe  bank  on  which  it  is  drawn  be  regarded  In 
any  case  as  a  deposit  for  collection  or  as  a  deposit 
with  a  conditional  acceptance  and  credit  to  be 
efaarged  bock  if  not  paid,  is  a  question  which  does 
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not  seem  to  be  very  material  although  in  some  of 
the  casf s  cited  atKive  the  transaction  is  spoken  of 
as  a  deposit  for  collection,  while  in  others  it  is  re- 
garded as  a  deposit  for  credit  or  payment.  The 
important  point  is  that  the  bank  must  regard  it  as 
paid  by  the  first  funds  in  its  poeseasiun  which  may 
be  applied  thereon. 

As  to  indorsement  of  a  check  *^  for  deposit,"  ses 
note  to  Ditch  v.  Western  Nat.  Bank  of  Bultimorr- 
,  (Md.}28L.R.A.  164. 
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holder  of  a  check  and  the  bank  on  which  It  is 
drawn.  The  bank  owes  no  duty  and  is  under 
no  obligation  to  the  holder,  and  he  cannot  sue 
the  bank  for  refusing  payment  in  the  absence 
of  proof  that  the  check  was  accepted  by  the 
bank  or  charged  against  the  drawer. 

National  Bank  of  tlie  Republic  v.  MiUa/rd,  Tt 
U.  8.  10  Wall.  152. 19  L.  ed.  897;  Firet  NaJt. 
Bank,  of  Was/iington  T.  Whitman,  94  U.  B. 
U3.  24  L.  ed.  229. 

Drinkard,  the  paying  teller,  was  the  agent 
of  the  plaintiff  and  not  of  the  bank.  The 
check  might  as  well  have  been  left  with  the 
ianitor  or  any  other  emplovdof  the  bank.  No 
baoking  corporation  will  be  safe  if  such  acts 
could  be  construed  ao  acceptance  of  commercial 
paper  by  a  bank. 

Morrow  v.  James,  8  Mackey,  27,  4  Mackey, 
69;  Morse,  Banks  &  Banking^g  174a;  Thatcher 
▼.  Bank  of  the  State  of  New  fork,  6  Sandf.  122; 
Manhattan  Ch.  ▼.  Lydtg,  4  Johns.  877.  4  Am. 
Dec.  289;  Clarke  Nat,  Bank  v.  Bank  ^  Albion, 
62  Barb.  692;  Pickle  ▼.  Muee,  7  L.  R.  A.  98, 
88  Tenn.  880;  First  Nat.  Bank  of  Lyons  y. 
Ocean  Nat.  Bank,  60  N.  Y.  278.  19  Am.  Rep. 
181;  Security  Bank  of  New  York  y.  National 
Bank  of  the  Republic,  67  N.  Y.  458.  28  Am. 
Rep.  1&;  Bullard  v.  RandaU,  1  Gray.  605,  61 
Am.  Dec.  488;  Wyman  v.  HalloweU  Bank,  14 
Mass.  68.  7  Am.  Rep.  194;  Terrell  v.  Branch 
Bank  at  Mobile,  12  Ala.  602;  8taU  y.  Com- 
mereial  Bank  of  Manchester,  6  Smedes  A  M. 
218,  45  Am.  Dec.  280;  Franklin  Bank  t.  Steuy 
ard,  87  Me.  519. 

A  bank  has  the  undoubted  right  to  reject  or 
accept  a  depositor. 

Morse,  Banks  A  Banking,  g  178. 

There  can  be  no  such  thing  as  an  acceptance 
of  a  post-dated  check. 

Morse,  Banks  &  Banking,  g  889^. 

Messrs.  A.  A.  BIrney  and  E*  A.  New- 
maA9  for  appellee: 

The  question  is.  Was  Mr.  Drinkard  acting 
within  the  apparent  scope  of  his  agency,  and 
did  General  Averell  have  the  right  to  believe 
him  empowered  to  do  what  he  did? 

And  ihis  is  the  rule  even  though  the  act  is 
in  fact  fraudulent,  provided  the  customer  has 
DO  knowledge  of  the  fraud,  but  is  himself 
dealing  bona  fide,  and  believes  the  official  to 
be  dealing  in  like  good  faith  in  the  business  of 
his  principaL 

Morse,  Banks  A  Bankinff.  p.  205. 

Those  dealing  with  a  bank  in  good  faith  have 
a  right  to  presume  integrity  on  the  part  of  its 
officers  when  acting  within  the  apparent 
sphere  of  their  duties,  and  the  bank  is  bound 
accordingly. 

Merchants  Nat,  Bank  of  Boston  v.  State  Nat. 
Bank  of  Boston,  77  U.  a  10  Wall.  650,  19  L. 
ed.  1020;  Farmers  dk  M,  Bank  of  Kent  County 
V.  Butchers  db  Droters  Bank,  16  N.  Y.  125.  69 
Am.  Dec.  678;  Barnes  v.  Ontario  Bank,  19  N. 
Y.  156;  East  River  Nat.  Bank  v.  Otne,  57  N. 
Y.  697;  HotcJikiss  v.  Artisans  Bank,  42  Barb. 
617;  Munn  v.  Bureh,  25  111.  85;  lAoyd  v.  West 
Branch  Bank,  15  Pa.  172,  58  Am.  Dec.  581. 

In  the  case  of  a  deposit  of  a  check  drawn 
upon  itself  the  bank  becomes  at  once  the  debtor 
CI  the  depositor,  and  the  title  to  the  deposit 
passes  to  the  bank. 

Oddie  V.  National  OHy  Bank,  45  N.  Y.  785, 
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6  Am.  Rep.  160;  Tinkham  v.  Hemeorih,  31  DL 
619. 

If  at  the  time  the  holder  hands  in  the  check 
he  demands  to  have  it  placed  to  his  credit  and 
is  informed  that  it  shall  be  done,  or  if  he  holds 
any  other  species  of  conversation  which  prac- 
tically amounts  to  demanding  and  receiving  a 
promise  of  a  transfer  of  credit  as  equivalent  to 
an  actual  payment,  the  effect  will  be  the  same 
as  if  he  had  received  his  money  in  cash,  and 
the  bank's  indebtedness  to  him  for  the  amouat 
will  be  equallv  fixed  and  irrevocable. 

First  Nat.  Bank  of  Cincinnati  v.  Burkhardt, 
100  U.  8.  686,  25  L.  ed.  766. 

In  the  case  of  checks  not  good  when  pre- 
sented, either  for  lack  of  funds  or  because  the 
check  is  not  due,  the  bank,  if  it  receives  the 
check  for  collection  from  itself,  will  be  bound 
so  soon  as  the  check  is  payable  and  there  ars 
funds  to  meet  it,  and  the  depositor  may  sue  as 
for  money  had  and  received. 

Bank  of  New  Hanover  t.  Kenan,  76  N.  C. 
845;  RilAy  v.  Williams,  5  Bam.  &  Aid.  815; 
Morse.  Banks  &  Banking,  p.  821;  Oddie  v. 
National  City  Bank,  45  N.  Y.  786,  6  Am.  Rep. 
160;  National  Gold  Bank  A  TrutA  Co.  t.  Mc- 
Donald, 61  CaL  64;  City  Nat.  Bank  pfSdma 
V.  Bwms,  68  Ala.  276,  44  Am.  Rep.  188;  Firsi 
Nat,  Bank  of  Cincinnati  v.  Burkhardt,  supra. 

The  evidence  showed  that  Mr.  Drinkard  had 
repeatedly  performed  acts  like  that  in  ques- 
tion, with  the  knowledge  and  acquiescence  of 
the  cashier.  This  was  enough  to  entitle  the 
court  to  leave  to  the  Jury  the  question  of  his 
authority. 

Morse,  Banks  A  Banking,  p.  206;  Merchants 
Nat.  Bank  of  Boston  v.  State  Nat.  Bank  of 
Boston,  77  U.  8.  10  Wall.  604, 19  L.  ed.  1008. 

The  action  is  not  upon  the  check.  It  is  a 
suit  for  money  had  and  receiFcd  based  upon 
the  duty  of  the  bank  to  carry  to  the  credit  of 
the  plaintiff  on  the  19th  of  May  the  amount  of 
the  check,  there  being  then  sufficient  funds  to 
the  credit  of  the  drawer. 

Kilsby  v.  Williams,  supra;  Munn  v.  Burch, 
25  111.  85. 

Shepard,  <7. ,  delivered  the  opinion  of  the 

court: 

This  is  an  action  for  money  had  and  re- 
ceived. On  May  16.  1884,  one  George  H. 
Levis,  in  the  city  of  Washington,  a  depositor 
of  the  defendant  bank,  executed  and  delivered 
two  checks  on  said  bank,  in  the  usual  form, 
for  1 1.000  each,  payable  to  the  order  of  M. 
D.  Helm,  who,  for  value,  on  the  same  day 
endorsed  them  to  the  plaintiff  Averell.  One 
of  these  checks  bore  date  as  of  the  18th  of 
May.  The  check  dated  May  16th  was  paid 
by  the  bank  on  the  same  day  after  its  clos- 
ing hour,  and  this  suit  is  to  recover  the 
amount  of  the  second  or  post- dated  check, 
with  $2.05  protest  fees. 

The  testimony  of  the  plaintiff  Averell, 
which  was  not  contradicted,  is  substantially 
as  follows : 

**!  had  dealings  with  the  defendant  bank 
in  reference  to  said  checks  on  the  16th  day 
of  May,  1884.  I  received  that  check  and  an- 
other check  for  $1,000,  one  bearing  date  the 
16th  day  of  May,  1884,  and  the  other  hearing 
date  the  18th  day  of  Mur.  1884,  from  M.  D. 
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Helm,  about  8  o'clock,  P.  M.  I  went  to  the 
defendant  bank  to  get  them  cashed,  and  ar- 
rived there  about  8:S0  P.  M.  The  outside 
door  of  the  bank  was  closed,  but  upon  my 
knocking  it  was  opened  by  the  watchman  of 
the  bank  and  I  was  incited  into  the  rear  room 
occupied  by  the  bank,  through  a  door  lead- 
ing therein  from  the  hall ;  I  went  into  the 
rear  part  of  said  room  occupied  by  the  bank, 
«nd  irom  there  into  a  private  compartment 
partitioned  off  from  the  main  room  of  the 
bank ;  this  private  room  was  used  by,  and  in 
connection  with,  and  contiguous  to  the  bank. 
While  Uiere  I  was  approached  by  Mr.  Robert 
If.  Drinkard,  one  of  the  officers  of  the  de- 
fendant bank,  with  whom  I  was  acquainted, 
and  he  asked  me  what  he  could  do  for  me. 
Id  reply  I  stated  that  my  nephew  was  very 
ill  in  New  York  and  that  I  was  anxious  to 
leave  the  city  that  evening  to  visit  him  and 
needed  the  money  for  that  purpose.  At  his 
suggestion  I  endorsed  the  checks  which  I  had 
received  from  Helm,  as  I  have  stated,  and 
presented  them  to  him  for  payment.  Mr. 
brinkard  received  them  ana  Immediately 
went  to  the  counter  of  the  bank,  a  few  steps 
from  the  private  apartment  where  I  was,  and 
returned  with  $1,000  in  payment  of  the  check 
dated  May  16th,  1884.  He  then  called  my 
attention  to  the  fact  that  the  check  dated  May 
18,  1884,  was  dated  May  18th,  which  fell  on 
Sunday,  and  would  not  be  due  and  payable 
until  Monday,  May  19.  I  told  Mr.  Drinkard 
that  I  would  not  be  in  the  city  on  the  19th 
of  May,  and  he  then  said  he  would  place  it 
to  my  credit  and  that  I  could  check  against 
it.  Thereupon,  at  his  suggestion,  I  wrote 
my  name  in  the  signature  book  of  the  bank. 

**'Mi.  Drinkard  retained  the  check,  and  I 
left  it  with  him  with  the  distinct  understand- 
ing that  an  account  was  opened  between  the 
bank  and  myself  on  the  said  check,  and  that 
the  same  was  placed  to  my  credit  in  the  ac- 
count. 

"On  or  about  the  28d  day  of  May,  1884,  I 
returned  to  the  city  of  Washington  and  went 
to  the  bank  for  the  purpose  of  getting  some 
money,  and  while  I  was  writing  a  check  for 
it  Mr  Drinkard  called  me  to  the  counter  and 
presented  me  with  the  check,  with  the  pro- 
test attached  thereto,  and  stated  that  it  had 
been  protested,  and  that  there  was  due  and 
pajable  to  the  bank  the  sum  of  $2.05  for  the 
Bald  protest,  which  I  paid,  and  received  the 
check  and  the  certificate  of  protest. 

**  On  the  first  visit  the  bank  was  closed  for 
the  day's  business,  but  was  opened  to  oblige 
me  by  admitting  me  to  the  rear  entrance  by 
a  side  door  leading  from  the  main  hall.  Mr. 
Drinkard  and  other  officers  of  the  bank  were 
still  busy  with  their  books  and  papers  when 
I  arrived  there. " 

It  was  further  proved  that  on  May  19  (the 
day  of  the  maturity  of  the  check  in  question) 
at  the  opening  of  the  bank  there  was  to  the 
credit  of  Levis  the  sum  of  $5,126.48  subject 
to  his  checks.  On  that  day  the  bank  paid 
$3,928.83  on  other  checks  of  Levis,  some  of 
them  bearing  date  that  day,  one  of  these  be- 
ing'for  $2,000.  It  also  reserved  the  amount 
of  two  drafts  on  New  York  which  it  had  dis- 
counted and  forwarded  for  collection,  one  for 
$790.10,  due  May  17,  the  other  for  $801.20, 
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due  May  19,  the  latter  being  dishonored  ai 
3  o'clock  on  that  day. 

The  bank  learned  of  the  non-payment  of 
the  draft  maturing  May  17th  by  mail  on  the 
morning  of  the  19th  about  9  o'clock.  It 
learned  of  the  non-payment  of  the  second 
about  its  closing  hour  on  the  19th.  These 
drafts  had  been  placed  to  the  credit  of  Levis 
by  the  bank  as  cash ;  and  the  bookkeeper  had 
been  instructed  by  the  cashier  not  to  let  his 
account  be  drawn  below  the  amount  thereof. 

The  bank  had,  besides  the  paying  teller, 
Drinkard,  a  receivin|  teller  and  "a  collection 
clerk,  the  window  of  each  of  whom  at  the 
bank  counter  in  front  being  indicated  by  a 
sign.  Drinkard  had  been  both  paying  and 
receiving  teller  up  to  1879.  Between  that 
time  and  the  date  of  the  transaction  in  con- 
troversy, he  had  with  the  knowledge  and  ac- 
quiescence of  the  cashier,  occasionally  re- 
ceived deposits  and  opened  up  new  accounts 
by  taking  the  siirnatures  of  depositors  in  the 
''signature  book."  It  was  shown  also  that 
signatures  were  sometimes  taken  for  the  pur- 
pose of  identifying  that  upon  which  the  draft 
is  cashed,  or  to  preserve  an  address,  etc. 

Plaintiff  had  no  account  with  the  bank, 
and  his  name  nowhere  appearex!  on  its  books 
as  a  depositor.  The  usual  course  of  business 
at  the  bank  for  depositors  was  to  deliver 
post-dated  or  undue  checks  to  the  collection 
clerk,  and  those  payable  at  once  to  the  re- 
ceiving teller  to  be  charged  to  the  drawer 
and  credited  to  the  depositor. 

The  small  room  in  which  Drinkard  met 
plaintiff  and  received  the  check  was  separated 
from  the  main  office  by  a  wire  partition,  in 
which  there  was  a  door  and  a  small  arched 
opening  for  the  passage  of  papers.  It  had  a 
door  also  communicating  with  the  president's 
room.  Drafts  had  been  cashed  and  deposits 
received  in  this  room  occasionally,  after  the 
regular  closing  hour ;  and  it  was  customarv 
at  such  times  to  transact  business  there  with 
such  customers  as  the  bank  was  willing  to 
accommodate. 

The  case  has  been  tried  three  times  in  the 
special  term,  and  twice,  on  appeal,  in  the 
general  term  of  the  supreme  court  of  the  Dis- 
trict of  Columbia.  On  the  first  trial  the  Jury 
were  directed  to  find  for  the  defendant ;  but 
the  judgment  was  reversed.     6  Mackey,  858. 

On  that  trial  the  only  evidence  regarding 
the  protest  of  the  check  on  the  19th  of  May 
was  the  certificate  of  the  notary  that  it  had 
been  presented  at  the  bank  for  payment  at 
the  reauest  of  the  bank.  The  trial  justice 
was  of  tiie  opinion  that  Drinkard  was  the 
agent  of  the  plaintiff  in  the  transaction  and 
not  of  the  bank.  The  court,  in  general  term, 
reversed  this  Judgment  in  a  short  opinion, 
in  which  neat  stress  was  laid  upon  the  fact 
that  the  check  was  protested  at  the  request 
of  the  bank,  and  that  this  was  a  ratification 
of  the  paying  teller's  act  in  receiving  it  for 
deposit  to  plaintiff's  credit. 

On  t^e  second  trial  proof  was  offered  by 
the  defendant  tending  to  show  that  after  8 
P.  M.  on  Mondav  Drinkard,  accompanied  by 
the  notary,  carried  the  check  to  the  cashier, 
and  asked  him  what  to  do  with  it,  and  that  the 
cashier  suggested  to  him  that  he  had  better 
hand  it  to  the  notary,  in  order  to  save  the 
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rights  of  the  parties  and  hold  the  Indorser ; 
in  other  words,  that  the  protest  was  made  for 
the  benefit  of  the  plaintiff.  The  trial  justice, 
following,  as  he  supposed,  the  opinion  of  the 
general  term,  submitted  the  case  to  the  jury 
to  find  from  the  evidence  whether  the  act  of 
Drinkard  had  been  recognized  or  ratified  by 
the  defendant,  and  refused  an  instruction, 
Hslied  by  defendant,  to  the  effect  that  if  the 
jury  should  believe  the  evidence  above  men- 
tioned to  be  true,  they  would  regard  the  pro- 
test as  no  evidence  of  ratification  by  the  bank 
of  the  act  of  Drinkard ;  and  further  would 
find  that,  upon  the  evidence  in  the  case, 
Drinkard  was  to  be  considered  the  agent  of 
the  plaintiff,  and  not  of  the  bank.  The  jury 
found  for  the  plaintiff  and,  on  appeal,  the 
general  term  held  that  the  refusal  of  Siiid  in- 
struction was  error,  and  again  reversed  the 
judgment.  8  Markey,  246.  The  court  was 
of  opinion  that  the  additional  evidence,  ex- 
plaining the  protest,  mi^de  a  radical  change 
In  the  case  and  took  it  out  of  the  ruling  upon 
the  first  appeal. 

Oq  this,  the  third  trial  (and  for  the  first 
time),  testimony  was  introduced  respecting 
the  time  when  defendant's  cashier  first  learned 
of  the  possession  of  the  check  by  Drinkard. 
The  cashier  was  called  by  the  plaintiff  and 
testified  as  follows,  as  appears  from  the  notes 
of  his  testimony  in  the  bill  of  exceptions: 
**Q,  When  did  you  first  learn  of  this  check? 
A.  I  do  not  remember.  I  think  I  knew  of 
it  though  before  the  19th.  I  knew  that  the 
check  was  there  on  Mr.  Drinkard 'r  counter. 
Q.  What  did  he  tell  you  about  it?  A.  1  do 
not  know  that  he  tolcl  me  anything  of  the 
fact.  I  knew  that  he  had  it  in  his  posses- 
sion. Q.  You  knew  that  it  was  in  his  pos- 
session? A,  Yes,  sir.  Q,  Did  yon  know 
that  General  Averell's  signature  was  upon 
the  book  of  the  bank?  A,  No,  sir ;  that  did 
not  come  to  my  knowledge  until  afterwards. 
Q,  At  what  time?  A.  I  cannot  tell — I  think 
when  the  inquiry  began  to  be  made  there 
afterwards  about  the  check ;  I  do  not  think 
I  had  any  knowledge;  I  do  not  remember 
that  I  had  anj^  knowledge  of  General  Averell's 
signature  being  upon  the  book  at  all.  Q. 
Well,  can  you  state  on  what  date  you  learned 
that  Mr.  Drinkard  had  it?  A.  I  think  that 
J  knew  that  probably  on  the  16th;  I  think 
that  I  knew  of  it  on  the  evening  of  the  16th ; 
I  had  knowledge  that  he  had  that  check  In 
his  possession.  Q,  On  his  desk?  A.  Yes, 
sir.  Q.  Did  Mr.  Drinkard  tell  you  from 
whom  he  had  received  it?  A.  1  think  so; 
yes,  sir.  Q.  That  he  had  received  it  from 
General  Ave rell?  A.  Yes,  sir.  Q.  And  did 
you  know  why  he  had  it?  A,  No.  sir;  I 
knew  nothing  of  the  fact  that  he  had  gotten 
a  check  cashed  there  that  evening.  Q.  He 
had  one  check  cashed,  and  Mr.  Drinkard  had 
the  other?  A.  Yes,  sir.  Q.  You  knew  that 
the  check  did  not  belong  to  Mr.  Drinkard, 
did  you  not?  A,  I  did  not  think  of  it  in 
that  way.  Q.  Did  you  know  at  that  time 
that  that  check  was  to  be  presented  on  the 
19th?  A.  No,  sir ;  I  do  not  think  I  did,  sir ; 
It  was  a  post- dated  check  that  he  had  in  his 
possession.  Q,  Did  you  know  what  he  had 
it  there  for?    A,  The  inference  was  that  it 
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was  there  to  be  paid,  if  I  had  thought  of  it 

at  all?" 

Upon  the  close  of  the  testimony,  the  de- 
fendant prayed  the  court  to  instruct  tlie  JQJT 
that  upon  the  whole  evidence  the  plaiutiff 
was  not  entitled  to  recover.  This  ~was  re- 
fused, and  the  defendant  excepted. 

At  the  request  of  defendant  the  court  gave 
the  following  special  instructions  to  the 
jury ;  the  first  is  the  same  for  the  refusal  of 
which  the  judgment  had  been  last  reveri^ed. 

1.  **If  the  jury  believe  from  the  evidence 
that  Mr.  Drinkard,  the  paying  teller  of  the 
bank,  after  three  o'clock  on  May  19,  when 
there  was  no  money  to  Levis*  credit,  as  shown 
by  the  proof,  in  company  with  General  Bal- 
loch,  the  notary,  consulted  Mr.   Swain,  the 
cashier,  as  to  whether  the  check  should   be 
protested,  and  that  the  cashier  stated  to  him 
that  in  order  to  save  the  rights  of  the  p.irtiea 
to  the  check  he  had  better  have  it  protested, 
and  Mr.  Drinkard  handed  the  chock  tn  the 
notary  to  protest  it.  that  is  not  sufficient  evi- 
dence of  a  ratification  by  the  bank  of  the  act 
of  Drinkard,  and  will  not  enable  the  plain- 
tiff  to  recover." 

2.  **If  the  jury  believe  from  the  evidence 
that  the  cashier  of  the  defendant  bank  on  the 
evening  of  the  16th  of  May,  1884,  knew  that 
the  paying  teller  had  possession  of  the  check 
in  question,  and  that  it  so  remained  in  bis 
possession,  but  the  cashier  did  not  know  of 
any  agreement  or  arrangement  between  the 
paying  teller  and  the  plaintiff,  to  the  effect 
that  said  check  should  be  placed  to  the  credit 
of  the  plaintiff  on  the  following  Monday 
morning,  subject  to  his  check,  then  the  same 
is  not  evidence  from  which  an  acceptance  of 
said  check  by  the  bank  may  be  inferre<l,  and 
will  not  entitle  the  plaintiff  to  recover." 

The  court  then  gave  the  following  special 
instruction  at  the  request  of  the  plaintiff : 

**If  the  jury  believe  from  the  evidence  that 
the  check  in  question,  bearing  date  on  the 
18th  day  of  May,  1884,  was  deposited  by  the 
plaintiff  with  the  defendant  bank,  and  by  it 
received  through  its  ofi^iccr,  Drinkard,  on  the 
16th  dav  of  >Iay,  1884,  to  be  placed  to  the 
p1aintiff*s  credit,  and  further  that  the  bank 
by  its  cashier  knew  of  such  transaction  and 
assented  thereto,  and  the  same  was  in  defend- 
ant's possession  at  the  opening  of  the  said 
bank  on.  the  19th  day  of  May,  1884,  and  that 
there  were  then  sufilcient  funds  to  the  credit 
of  the  drawer  in  said  bank  to  pay  the  same, 
the  plaintiff  is  entitled  to  recover,  and  the 
measure  of  his  recovery  should  be  the  face 
of  the  check,  one  thousand  dollars,  and  two 
dollars  and  five  cents  protest,  with  interest 
from  the  28d  day  of  May,  1884. " 

The  court  also  gave  another  instruction  in 
obedience  to  the  opinion  of  the  general  term 
on  the  last  appeal  as  follows :  **  Upon  the 
evidence  in  the  case,  Drinkard,  the  paying 
teller,  in  receiving  the  check,  is  to  be  con- 
sidered the  agent  of  the  plaintiff,  and  not 
the  agent  of  the  bank. " 

But  this  instruction,  in  order  to  harmonize 
with  the  instruction  given  on  behalf  of  the 
plaintiff,  was  accompanied  by  this  qualifica- 
tion : 

**  That  is  a  true,  and  a  correct  statement  ot 
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the  law,  that  in  receivioK  it,  he  was  the 
agent  of  the  plaintiff,  and  not  the  bank ;  yet 
Mr.  Bwain  had  the  power  and  the  right  to 
convert  Mr.  Drinkara'sact  into  the  act  of  the 
bank ;  and  the  question  for  you  to  determine 
ia,  as  I  have  said  before,  whether  he  did  so 
or  not,  and  in  determiniug  that  question, 
you  are  to  take  into  consideration  all  the  facts 
and  circumstances  in  the  case.  ** 

To  the  addition  of  the  foregoing  qualifica- 
tion, as  well  as  to  the  grant  of  the  plaintiff's 
special  prayer  aforesaid,  the  defendant  ex- 
cepted. 

The  jury  found  for  the  plaintiff,  and  judg- 
ment  was  rendered  for  the  full  amount  of  the 
sum  claimed,  with  interest.  From  this  judg- 
ment the  appeal  has  been  duly  prosecuted. 

1.  The  first  error  assigned  is  based  upon 
the  refusal  of  the  court  to  permit  the  defend- 
ant to  prove  by  its  cashier,  who  had  been 
examined  as  a  witness  by  plaintiff,  that  if 
the  plaintiff  had  brought  the  post-dated  check 
to  the  bank  on  the  16th  or  17th,  and  presented 
it  during  business  hours,  it  would  not  have 
been  received  as  a  deposit  from  him  as  a  de- 
positor and  an  account  opened.  There  is  no 
doubt  that  a  bank  has  the  right  to  reject  or 
accept  a  depositor  at  will.  Morse,  Banks  A 
Banking,  g  178. 

But  this  right  was  not  in  issue.  The  ques- 
tion to  be  determined  bv  the  jury  was  this : 
Did  the  defendant  receive  this  check  after 
business  hours,  for  collection,  out  of  any 
funds  the  drawer  might  have  in  its  possession 
when  it  should  become  payable,  and  promise 
to  hold  the  money  when  collected,  to  the 
plaintiff's  credit  and  subject  to  his  check? 
In  other  words,  did  the  paying  teller,  Drink- 
ard,  receive  the  check  from  plaintiff  for  the 
purposes  aforesaid ;  and  did  the  cashier,  with 
Knowledge  thereof,  ratify  or  acquiesce  in  his 
action.  The  question  was,  what  had  been 
done  under  certain  circumstances :  not  what 
mifcht  have  been  done  under  others.  The 
evidence  was  not  relevant,  and  the  court  was 
right  in  excluding  it. 

2.  The  doctrine  is  unquestioned  that  where 
a  corporation  is  engaged  in  a  business  requir- 
ing the  services  of  several  agents,  wnose 
powers  are  limited  and  whose  duties  are  sep- 
arate and  distinct,  and  a  party  knowingly 
deals  with  one  of  them  in  a  matier  beyond 
his  authoritv,  he  cannot  hold  the  principal 
bound  by  the  agent's  act  unless  the  same 
shall  have  been  ratified.  Had  the  plaintiff 
met  Drinkard  away  from  the  bank  and  in- 
trusted the  check  to  him,  relying  upon  hitn 
to  collect  it  and  deposit  the  proceeds  to  his 
credit,  clearly  the  bank  would  not  have  been 
bound  by  Drinkard *s  action,  without  some 
act  of  ratification.  Under  such  circum- 
stances Drinkard  would  be  his  own  agent 
and  not  the  bank's.  Manhattan  Oo.  ▼.  Lydig, 
4  Johns.  877,  4  Am.  Dec.  289.  The  facts  in 
this  case,  however,  show  that  the  check  was 
delivered  to  the  teller  at  the  bank  where  he 
and  all  the  officers  of  the  bank  were  engaged 
in  attention  to  their  duties.  He  was  the  pav- 
ing teller,  it  is  true,  but  he  had  occasionally 
acted  as  receiving  teller  within  the  knowl- 
edge of  the  cashier  and  without  any  objec- 
tion from  him.  By  acouiescence  of  tne  prin- 
cipal in  the  exercfse  of  authority  beyond  his 
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agency  the  powers  of  a  limited  agent  may 
sometimes  become  greatly  extended.  Mer^ 
chants  Nat,  Bank  of  button  v.  8tat^.  Ifat. 
Bank  of  Boston,  77  U.  8.  10  Wall.  604,  19 
L.  ed.  1008.  If  the  facts  in  this  record  had 
all  been  before  the  general  term  on  the  last 
appeal  before  this,  it  is  not  probable  that  the 
court,  in  its  opinion  would  have  gone  so  far 
as  it  did  in  the  limitation  given  to  Drink- 
ard *s  agency.  That  opinion,  too,  was  based 
almost  wholly  upon  the  case  of  T/iatcfi^  y. 
Bank  of  the  Stats  cf  Neu)  fork,  5  Sandf.  122, 
a  decision  by  the  supreme  court  of  New 
York,  the  authority  of  which  has  since  been 
overturned  by  the  court  of  appeals  in  the 
well -considered  case  of  East  Biver  Nat,  Bank 
y.  Gave,  57  N.  Y.  697. 

In  that  case  the  bank  sued  Gove  to  recover 
$1,100  that  had  been  paid  him  by  mistake. 
By  some  error  he  had  been  credited  with  that 
sum  in  excess  of  his  deposits  and  had  drawn 
it.  When  the  mistake  was  discovered  he  was 
asked  to  return  tlie  money.  Failing  to  do  so 
for  some  days,  the  paying  teller  wrote  him  a 
note  asking  him  to  call  and  pay  the  amount 
due.  Qove  knew  that  there  was  both  a  pay* 
ing  and  a  receiving  teller  in  the  bank.  He 
came  to  the  bank  and  paid  the  money  to  the 
paying  teller,  who  failed  to  report  it.  It  does 
not  appear  where  the  receiving  teller  was  at 
the  time.  The  proof  showed  that  the  paying 
teller  sometimes,  in  the  absence  of  the  re- 
ceiving teller,  had  received  money  paid  to  or 
deposited  in  the  bank.  Tlie  bank  was  held 
bound  by  the  receipt  of  the  money  by  the 
teller.  The  court  said :  "  Banks  must  be  held 
responsible  for  the  conduct  of  their  offlcen 
within  the  scope  of  their  apparent  authority. 
When  one  goes  into  a  bana  and  finds  behind 
the  counter  one  of  its  officers  employed  in  the 
business,  and  upon  his  demana  pavs  a  debt 
due  the  bank,  in  good  faith,  witLout  any 
knowledge  that  the  officer's  authority  is  so 
limited  Uiat  he  has  no  right  to  receive  it,  he 
must  be  protected  and  the  bank  must  be 
bound  by  the  payment. "  See  also  Munn  y. 
Burch,  25  111.   85. 

The  principle  governing  the  New  York 
case  seems  to  us  to  be  both  reasonable  and 
just,  and  the  facts  of  this  case,  as  we  find 
them  in  the  record  before  us,  are  clearly 
within  it.  Averell  was  not  a  customer  of  the 
defendant.  He  was  slightly  acquainted  with 
Drinkard,  but  knew  no  one  else  connected 
with  the  bank.  He  called  after  the  doors 
were  closed  for  the  day,  as  others  frequently 
did  for  the  transaction  of  business,  and  was 
admitted  and  shown  into  the  ante-room.  This 
room  was  next  the  main  office  where  the  of- 
ficers and  clerks  were  still  at  work,  and  per- 
sons therein  could  see  through  the  wire  parti- 
tion. Drinkard  went  to  meet  the  plaintiff, 
ascertained  his  business  and  took  the  two 
checks  which  he  presented.  He  went  back  to 
the  main  office,  procured  the  money  and  paid 
the  check  which  bore  date  that  day.  He  re- 
tained the  post-dated  check,  promising  to  paj 
it  when  due  and  enter  it  to  plaintiff's  credit 
as  a  deposit.  As  is  usual  in  the  case  of  re- 
ceiving a  deposit  he  brought  out  the  ''sig- 
nature book"  and  had  plaintiff  to  write  his 
signature  so  that  the  genuineness  of  his 
checks  might  be  establiSied  by  compariso* 
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in  case  of  Deed.  These  transactioiis  were  had« 
it  may  be  said,  in  the  Tery  presence  of  the 
cashier,  or  more  ncarl  v  so  than  similar  trans- 
actions during  the  ordinary  business  opening 
of  the  bank. 

Tliough  not  charged  with  the  particular 
duty  of  receiyinff  such  checks  for  collection 
and  deposit,  Drinkard  had  nevertheless  oc- 
casionally performed  the  duties  of  the  receiv- 
inff  teller  within  the  knowledge  of  the  cashier 
and  without  his  objection.  It  is  not  shown 
as  a  fact  that  the  plaintiff  intended  to  make 
Drinkard  his  own  agent ;  nor  does  it  appear 
that  he  was  aware  of  any  limitations  upon  his 
autliority  in  that  regara. 

The  cashier  testified  that  he  saw  the  check 
on  Drinkard 's  desk  on  the  same  afternoon  and 
knew  that  he  had  received  it  from  plaintiff ; 
that  he  did  not  think  it  belonged  to  Drink- 
ard, but  inferred  it  was  there  to  be  paid.  He 
made  no  further  inquiry  and  said  nothing 
with  respect  to  Drinkard *s  exercise  of  au- 
thority beyond  the  scope  of  his  employment. 

The  trial  justice,  following  the  decision  on 
the  last  appeal,  charged  the  Jury  that  in  the 
transaction  Drinksird  was  the  agent  of  plain- 
tiff and  not  of  defendant.  Butjie  further  in- 
structed them  substantially  to  the  effect  that 
if  the  cashier  knew  of  the  trauRaction  im- 
mediately after  it  occurred  and  assented 
thereto,  the  defendant  would  be  liable  for  the 
amount  of  the  check  and  protest  fees  if,  on 
the  19th,  the  drawer  had  suflacient  funds  in 
the  bank  to  meet  it.  We  find  no  error  in  the 
charge  with  which  the  case  was  j^iven  to  the 
jury,  either  in  the  Instructions  given  on  be- 
half of  plaintiff  or  in  the  qualiflcation  at- 
tached  to  defendant's  special  instruction. 
Had  the  court  instructed  the  Jury  to  find  as 
a  fact  from  all  the  evidence,  whether  or  not 
in  the  transaction  itself,  Drinkard  was  acting 
as  the  agent  of  the  defendant,  we  would  not 
hold  it  to  be  error.  The  effect  of  the  charge 
as  given  was  substantially  the  same  as  that,  i 


but  the  form  in  which  it  was  pat 
more  favorable  to  the  defendant 

8.  When  the  bank  opened  on  the  19th  the 
drawer  had  funds  therein  more  than  •nough 
to  discharge  the  check.  This  was  sufficient 
to  make  the  bank  liable,  and  it  made  no  dif- 
ference that  at  the  closing  hour  the  account  of 
the  drawer  had  been  overdrawn.  The  money 
must  be  considered  as  if  in  fact  ool looted  and 
placed  to  the  credit  of  the  plaintiff,  and  the 
failure  to  recognize  his  right  to  it  gave  him 
his  right  of  action  as  for  money  bad  and  re- 
ceived. Kilsby  V.  Williams,  6  Bam.  A  Aid. 
815 ;  Oddie  t.  National  Oity  Bank,  45  N.  Y. 
785,  6  Am.  Rep.  160 ;  City  Nat.  Bank  €§ 
Selma  v.  Bums,  68  Ala.  275,  44  Am.  Rep. 
188 ;  Tinkham  v.  Heyworth,  81  111.  510.  Il 
was  well  said  in  Kilsby  v.  WHliama  that: 
''When  they  received  the  check  from  him 
they  became  his  agents  to  receive  the  money 
upon  it  as  soon  as  possible,  and  if  tiiey  ooul^ 
be  allowed  to  appropriate  the  money  received 
by  them  to  the  payment  of  subsequent  checks 
it  would  be  doing  great  injustice  and  injuiy 
to  their  own  customers. "  In  First  Nat.  Asui 
of  Cinei?inaii  v.  BurkJiardt,  100  U.  8.  W6, 
26  L.  ed.  766,  it  was  held  that  if  at  the  time 
a  check  is  handed  in  to  tlie  ttank,  the  holder 
demand  to  have  it  placed  to  his  credit,  the 
bank  may  refuse  to  do  so.  But  if  it  retains 
the  checK  it  is  bound  to  the  depositor;  and 
no  usage  or  custom  that  checks  shall  be  held 
and  only  credited  at  the  close  of  the  day*a 
business,  provided  there  are  then  funda  on 
hand  to  meet  it,  will  be  suffered  to  prevail 
against  it.  It  was  also  said  that  in  sach  a 
case  the  ordinary  rule  that  a  day  is  an  indi- 
visible unit  will  be  disregarded,  and  the  act- 
ual priority  of  the  transaction  permitted  to 
be  shown. 

No  error  having  been  found  in  the  proceed- 
ings below,  ike  judfftnent  muti  be  afk^med^ 
with  costs  to  the  appellee ;  and  it  Is  ao  oc^ 
dered. 


OHIO  SUPREME  COURT. 


James  D.  CASE,  Plff.  in  Brr., 

E.  Jason  HALL,  Admr.,  etc.,  of  Benjamin 
Bartholomew,  Deceased,  et  al. 
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*!•  Where  land  Is  devised  In  fee  simple 
with  direction  to  the  doTisee  to  pay 
certain  lesracies  as  each  legatee  attains  the 
age  of  twenty-one  yean,  the  devisee,  on  accept- 
ing the  devise,  becomes  personally  liable  to  pay 
the  same  as  directed  by  the  testator. 

8«  And  where*  in  sneh  case*  the  devisee 
dies  before  all  the  les^tees  attain  the 
requisite  agpe,  his  estate,  as  an  entirety,  re- 
mains liable  to  such  as  thereafter  become  of  age; 

Headnotes  by  the  Ooubb. 


and  it  is  the  duty  of  his  administrator,  havlos 
assets,  to  pay  the  same. 

8*   AgaSiu  in  snch  ease*  irhere  the  leipa- 
tees  beeome  the  owners  of  the  land* 

not  by  the  provisions  of  the  will  but  by  descent, 
the  legacies,  remaining  unpaid,  are  not  extin- 
*  guished  by  merger  or  otherwise,  but  must  be 
paid  from  the  personalty  of  the  deceased  devisee, 
wtiere  that  Is  sufficient,  as  any  other  debt  of  his 
estateb 

(October  IS,  IBMJ 

ERROR  to  the  Circuit  Court  for  Delaware 
County  to  review  a  judgment  affirming  a 
judgment  of  the  Court  of  Common  Pleas  in 
favor  of  defendants  in  an  action  brought  to 
compel  pnyment  of  money  which  defendants' 
intestate  had  promised  to  pay  in  consideration 


NOTS.— The  above  ease  presents  an  unusual  ques- 
tion as  to  the  merger  of  legacies  in  an  estate  in  fee 
in  land,  on  which  they  constitute  a  lien,  which  de- 
scends to  them  from  a  devisee,  wbo  was  bound  to 
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pay  the  legacies.  Many  oases  as  to  charges  of  leg- 
acies on  land  are  collected  in  a  note  to  Davidaoa  ▼. 
Ooon  rind.)  9  L.  R.  A.  681  See  also  Bvans  v.  i 
(Wls.)14L.B.A.117. 
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cf  a  devise  made  by  a  third  person  to  himself. 
Stwnsdm 

The  facts  are  stated  in  the  opinion. 

MB8irs.  Jones,  Ljrtle  &  Jones,  for  plain- 
tiff in  error: 

Benjamin  7.  Bartholomew,  b^  acceptine  the 
devise  of  real  estate  under  said  will  ana  by 
taking  possession  of  the  same,  is  by  implica- 
tion personally  and  absolutely  liable  for  the 
payment  of  said  legacies;  the  acceptance  of 
the  estate  devised  to  him,  charged  with  the 
payment  of  these  legacies,  made  them  his  per- 
sonal debt,  and  rendered  him  personally  lia- 
ble for  their  payment. 

IhtnneY.  Dunne,  66  Cal.  157;  Porter y.  Jack- 
§on,  06  Ind.  210.  48  Am.  Rep.  704;  Dodffe  v. 
Manning,  1  N.  T.  298;  Olmstead  t.  Bnuh,  27 
Conn.  630;  WiUianu  v.  Nichol,  4n  Ark.  264; 
Brawn  ▼.  Knapp,  ,79  N.  Y.  143;  2  Redfield, 
Wills,  p.  209;  Men$eh  v.  M&Mch,  2  Lans.  286; 
MeLaehlan  v.  MeLacJdan,  9  Paige,  684,  4  L. 
ed.  805;  Wood  v.  Wood,  26  Barb.  356;  Reynolds 
V.  Reynolds,  16  N.  Y.  257;  Oridley  v.  Qridley, 
24  N.  Y.  180:  Harris  v.  Fly,  7  Paige,  421,  4 
L.  ed.  218;  BirdsaU  v.  BewUtt.  1  Paige,  82,  2 
L.  ed.  660, 19  Am.  Dec.  892:  Foxy.  Phelps,  17 
Wend.  893;  Olen  v.  Fisher,  6  Johns.  Ch.  88. 
86,  2  L.  ed.  46,  46,  10  Am.  Dec.  810. 

With  respect  to  "all  claims  founded  upon 
any  obligation,  contract,  debt,  covenant,  or 
other  duty  the  right  of  action  on  which  the 
testator  or  intestate  might  have  been  sued  in 
his  lifetime  survives  his  death,  and  is  en- 
forceable against  his  executor  or  adminis- 
trator." 

8  Williams,  Executors,  pp.  1721-1728. 

One  who  accepts  an  estate  devised  to  him, 
under  a  charge  or  condition  of  his  paying  a 
legacy  or  annuity,  is  liable  in  contract  for  the 
legacy  or  annuity,  even  without  any  express 
promise  to  pay. 

2  Williams,  Executors,  1272-1278.  note  N, 
and  authorities  cited;  8  WUliams,  Executors, 
p.  1931,  note  K,  and  cases  cited;  2  Woemer, 
Administration,  p.  1099,  and  authorities  cit^. 

If  the  payment  of  the  legacy  bv  the  accept- 
ance of  the  provisions  of  the  wil)  became  an 
obligation  of  Benjamin  F.  Bartholomew  there 
can  be  no  doubt  that  the  personal  estate  of  said 
Benjamin  F.  Bartholomew,  deceased,  in  the 
hands  of  his  executor,  is  the  primary  and 
natural  fund,  which  must  be  resorted  to  for 
its  i)avment. 

3  Williams,  Executors,  1704, 1706. 

"If  for  any  reason  the  debt  becomes  the 
debt  of  the  owner  of  the  land,  it  must  be  paid 
out  of  his  personalty." 

Bispham,  Equity,  p.  409,  and  note  1,  p.  411; 
Thompson  ▼.  Thompson,  4  Ohio  St.  383;  1 
Chitty,  Fl.  4-6;  OrumbaMgh  ▼.  Bugler^  3  Ohio 
St.  549. 

Although  at  the  death  of  Benjamin  F.  Bar- 
tholomew, the  fee  of  the  real  estate  went  to 
his  son  Leslie  Bartholomew,  and  at  his  death, 
subject  to  the  life  estate  of  Amanda  Bartholo- 
mew, went  to  the  heirs  of  Emily  Jane  Case, 
the  doctrine  of  merger  does  not  apply. 

Bispham,  Eq.  p.  210. 

Mr,  Geor^pe  L.  Converse  also  for  plain- 
tiff in  error. 

Mr,  J.  T.  Holmes*  for  defendant  in  error: 

To  take  from  the  son's  widow  his  separate, 
personal  estate,  which  by  operation  of  law  has 
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become  hers,  and  add  it  to  the  testator's  estate, 
in  the  form  of  legacies  would  be  to  make  a 
new  will  for  Major  Bartholomew  and  rob  his 
son's  widow  in  a  way  of  which  he  never  even 
dreamed. 

The  cases  which  suggest  that  the  devisee  is 
liable  personally,  hold  that  the  lien  continues 
on  the  land,  and  may  be  enforced  even  against 
the  vendees  of  the  devisee. 

Clyde  V.  Simpson,  4  Ohio  8t  469. 

The  testator  intended  the  provisions  of  items 
four  and  five  to  be  beneficial,  not  alone  to  the 
Case  heirs,  his  grandchildren,  but  to  his  son. 
These  provisions  constituted  his  method  of 
dividing  his  property.  The  course  of  events 
natural  and  legal  has  provided  for  those  grand- 
children; they  hold  and  own  the  bounty  de- 
signed for  the  son  and  themselves;  it  ia  no 
longer  necessary  to  have  the  legacies  paid,  w 
if  they  must  be  paid,  the  land  should  be  sold 
for  that  purpose. 

The  testator  will  be  held  to  have  meant  that 
Benjamin  should  have  the  full  title  which  the 
words  of  *'gift,  bequest,  and  devise,"  carried 
to  him  after  he  had  paid  the  legacies,  and  not 
until  he  had  paid  them. 

Linton  Y,  Ijiycock,  88  Ohio  St.  128;  Schouler, 
WUU,  §  562;  2  Redf.  Wills.  *283  etseq,;  Lvp- 
tan  V.  Lupton,  2  Johns.  Ch.  614,  1  L.  ed.  512; 
2  Lomax,  Exrs.  90;  2  Bedf .  Wills,  209,  jwte 
9;  Boyt  v.  Eoyt,  86  N.  Y.  142. 

This  land  is  the  primary,  and  suflScient,  the 
intended  and  the  only  equitable   source  or 

{>roperty,  for  the  payment  of  the  plain tiif's 
egacy. 

MeOullough  v.  Oopeland,  40  Ohio  St.  329; 
FkUler  V.  Fuller,  84  Me.  476. 

Minshallt «/.,  delivered  the  opinion  of  the 
court: 

The  suit  below  was  an  action  for  the  re- 
covery of  a  legacy,  brought  by  the  legatee 
against  the  administrator  of  a  devisee,  who, 
as  is  claimed,  was  personally  bound  to  pay 
it.  Judgment  was  rendered  for  the  defend- 
ant, which,  on  error,  was  affirmed  by  the  cir- 
cuit court  and  the  plaintiff  excepted.  Error 
is  prosecuted  here  to  reverse  both  these  judg- 
ments. The  facts  are  as  follows:  OnOctnlter 
30,  1874,  Major  Bartholomew  died  leaving 
a  will  which  was  shortly  afterward  admitted 
to  probate  and  recorded.  By  his  will  he  de- 
vised to  his  wife  all  his  personal  estate,  and 
an  estate  for  life  in  one  third  of  all  his  real 
estate,  **save  that  this  day  deeded  by  myself 
and  wife  to  Benjamin  F.  Bartholomew,'' and 
at  her  death  to  go  to  my  son  Benjamin  F. 
Bartholomew.  Then  follow  the  items  on 
which  the  question  arises  in  this  case ;  and 
which  are  as  follows : 

''4th.  I  give,  bequeath,  and  devise  to  my 
son  all  the  remainder  of  my  real  estate,  be- 
ing two  thirds  of  the  same  after  he  shall  pay 
to  the  heirs  of  my  daughter,  Emily  Jane 
Case,  the  several  amounts  hereinafter  be- 
queathed to  each  of  said  heirs. 

''5th.  I  give  and  bequeath  to  the  heirs  of 
my  deceased  daughter,  Emily  Jane  Case,  one 
thousand  dollars  each,  to  be  paid  to  each  of 
them  by  my  son,  B.  F.  Bartholomew,  as  they 
become  twentvone  vears  of  age." 

On  the  probate  of  the  will,  November  8, 
1874,  Benjamin  took  possession  of  the  land 
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devised  to  him,  vied  ftod  occupied  It  as  bis 
own  to  the  time  of  his  death,  receiving  all 
the  rents  and  profits  amounting  to  some 
$18,500.  He  died  April  27,  1888,  Icavinpr 
a  widow  and  an  only  son,  Leslie  Bartholo- 
mew, who  died  December  1,  1888,  intestate 
and  without  issue.  The  heirs  of  Emily  J. 
Case  were  her  children,  ei>i:ht  in  number,  all 
of  whom  became  of  aee  and  were  paid  their 
legacies  during  the  Uptime  of  Benjamin,  ex- 
cept the  plaintiff,  who  became  of  age  March 
7,  1890,  and  W.  P.  Case,  who,  though  he 
l)ecame  of  age  February  29,  1888,  had  re- 
•ceived  but  one  half  of  his  legacy.  Hall  was 
duly  appointed  administrator  of  Benjamin, 
accepted  the  trust  and  qualified  as  such  ;  and 
the  plaintiff,  on  arriving  at  a^e,  presented  his 
claim  for  the  payment  of  his  legacy  with  in- 
terest from  the  time  he  became  of  age  which 
was  rejected. 

Whereupon  the  plaintiff  brought  his  suit, 
and  the  widow  or  Benjamin  having  been 
made  a  party  at  the  instance  of  the  adminis- 
trator, both  answered.  There  is,  however, 
no  controversy  as  to  the  facts.  On  the  death 
of  Leslie,  the  son  of  Benjamin,  intestate  and 
without  issue,  the  land  inherited  from  his 
father  passed  by  descent  to  his  cousins,  the 
heirs  of  Emilv  Jane  Case,  deceased,  and  of 
whom  the  plaintiff  is  one.  His  mother  took 
the  personalty,  and,  as  widow,  was  entitled 
to  her  portion  of  his  father's  estate.  The 
question  presented  is,  whether  in  view  of  the 
facts  and  the  language  of  the  will,  the  leg- 
acy bequeathed  the  plaintiff  by  the  will  of 
his  grandfather  became  a  personal  obligation 
of  Benjamin  Bartholomew  on  his  accepting 
the  devise  of  the  land  made  to  him.  The 
plaintiff  claims  that  it  did;  the  defendants 
claim  that  it  did  not;  that  no  personal  obli- 
gation attached  until  the  time  appointed  for 
the  payment  of  the  leeacy  ;  and,  this  not  hav- 
ing arrived  until  after  the  death  of  Benja- 
min, no  personal  obligation  can  be  asserted 
against  his  estate ;  and  that  the  plaintiff  must 
look  to  the  land  on  which  his  legacy  is  sim- 
ply a  charge  and  no  more.  This  view  seems 
to  have  prevailed  in  both  the  lower  courts, 
but  we  are  unable  to  adopt  it.  Whilst  many 
cases  may  be  found  in  which  a  question  was 
made  as  to  whether  a  certain  legacy  had,  by 
a  fair  construction  of  the  will,  been  charged 
on  land  devised,  none  has  been  cited,  where, 
in  a  case  like  this,  the  entire  fee  simple  is 
devised  to  one  with  direction  to  pay  certain 
lepracies,  an  acceptance  of  the  devise  does 
not,  without  que^ticm,  Impose  a  personal  ob- 
ligation on  the  devisee  to  pay  the  legacies. 
Thus  in  Qlen  ▼.  Fisher,  6  Johns.  Ch.  88,  2 
L.  ed.  45,  10  Am.  Dec.  810,  it  is  held  that, 
where  land  is  devised  charged  with  the  pay- 
ment of  a  legacy,  and  the  devisee  accepts  the 
devise,  he  is  personally  and  absolutely  lia- 
ble for  the  legacy ;  and  he  has  no  right  to 
require  of  the  legatee,  before  pavment,  a  se- 
curity to  refund,  in  case  of  a  deficiency  of 
assets,  to  pay  debts.  And  in  Fuller  v.  Me- 
Firen,  17  Oliio  8t.  288,  this  court  stated  the 
rule  in  substantially  the  same  language,  and 
held  that,  in  an  action  to  enforce  such  per- 
sonal obligation  the  fact  that  the  devisee  or 
legatee  is  or  is  not  also  the  executor  of  the 
will,  makes  no  difference  in  the  case.     The  1 
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rule  is  also  recoflrnized  and  stated  in  Teaiig 
V.  Long,  40  Ohio  8t.  27.  The  rule  is  thus 
stated  in  Porter  v.  Jaeknon,  95  Ind.  210,  48 
Am.  Rep.  704 :  Where  lands  are  devised  to 
one  who,  by  the  will,  is  directed  to  pay  a 
legacy,  the  legacy  is  charged  upon  the  land 
devised,  and  when  payment  of  the  legacy  is 
made  a  condition  of  the  devise,  its  acceptance 
creates  also  a  personal  liability  to  the  legatee 
which  may  be  enforced  without  resorting  to 
the  land,  the  lien  still  remaining  as  a  secur- 
ity. Many  other  cases  mi^ht  be  cited  to  the 
same  effect ;  and  are  sustained  by  text- writ- 
ers of  standard  authority.  Woerner,  Admin- 
istration, 1099;  Williams,  Executors.  1272. 
1704. 

The  rule  rests  upon  the  reasonable  princi- 
ple, that  he  who  takes  a  benefit  under  a  will 
must  take  it  subject  to  its  provisions :  any 
other  construction  would  necessarily  defeat 
the  intention  of  the  testator.  So  tliat,  where 
a  devisee  is  required  to  pay  legacies  to  otliers, 
an  acceptance  of  the  devise  imparts  a  prom- 
ise to  pay  the  le.i^ncies ;  and  the  le^itees  have 
the  right  to  maintain  an  action  tbereon  for 
its  non- performance,  as  though  the  promise 
had  been  made  to  themselves. 

There  is,  we  think,  no  ground  for  the  con- 
tention that  the  estato  in  the  land,  devised 
to  Benjamin,  did  not  vest  until  the  payment 
of  the  legacies  had  been  made.  Pajmeni  is 
not  made  a  condition  precedent  to  Ihc  vest- 
ing of  the  estate ;  the  effect  of  the  lat:j^uage 
employed  is  simply  to  charge  thr  t.-ind  ms's 
security  for  the  payment  of  ilie  le>;.:cie>. 
Thompson  v.  Hoop,  6  Ohio  St.  A^i),  4«) ; 
Woemer,  Administration,  692.  Therefore, 
Benjamin  took  an  estate  in  fee  simple  in  the 
land,  devised  to  him,  on  the  death  of  the  tes- 
tator. 

It  is  claimed,  however,  that  while  such  is 
the  general  rule,  the  facts  bring  this  case 
within  the   principle  on  which  Decker  v. 
Decker,  8  Ohio,  157,  was  decided.     That  was 
regarded  by  the  court  as  a  novel  case.     The 
land   was  devised   by  his  father  to  Jacob 
Decker  with  direction  to  pay  certain  legacies 
at  different  times  in  the  future  to  the  other 
children  of  the  testator,  with  a  limitation 
that  if  Jacob  should  die  without  issue,  the 
estate  should  go  to  those  other  children.     By 
this  provision  the  court  held  that  the  devisee 
took  simply  a  life  estate  in  the  land,  and 
that  this  negatived  any  intention  to  make  the 
legacies,  before  they  became  due.  a  personal 
liability  of  the  devisee.    The  apparent  in- 
justice of  charging  the  devisee  personally 
with  the  legacies,  though  the  estate  might 
terminate  by  his  death  before  he  received  any 
benefit  therefrom,    influenced   the  court    in 
making  the  holding  it  did.     And  the  judge 
delivering  the  opinion  observed  that  '^a  de- 
vise  of  the  fee,  has  been  considered  as  suffi- 
cient to  show  an  intention  in  the  testator,  to 
create  a  personal  charge,  while  a  devise  of 
any  inferior  interest,  as  an  estate  for  life,  is 
taken  to  indicate  an  intention  to  char^  the 
land,  and  not  the  person  of  the  devisee.* 
In  the  case  before  us  the  land  was  devised  in 
fee,  and  was  of  much  greater  value  than  the 
legacies  the  devisee  was  required  to  pa  v. 
Subject  to  the  payment  of  the  legacies  he 
could  deal  with  it  as  he  pleased,  and  did  so. 
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At  his  death  it  passed,  bj  operation  of  law, 
to  his  son  as  his  heir,  and  not  by  the  pro- 
visions of  the  will  of  his  father;  and  this 
marked  distinction  in  the  facts  clearly  dis- 
tinguishes the  case  from  that  of  Deeher  v. 
Dedcer.  Here  the  entire  subject  of  the  devise 
became,  by  its  acceptance,  the  property  of 
the  devisee,  charged,  however,  with  the  pay- 
ment of  the  legacies.  It  went  to  increase  the 
Amount  of  his  estate,  less  only  the  sum  of 
the  legacies  to  be  paid.  The  fact  that  he 
might  die  before  the  time  fixed  for  the  pay- 
ment of  any  or  all  of  the  legacies  was  not, 
undf^r  the  provisions  of  the  will,  in  any  way 
to  affect  tlie  quantity  of  his  estate  in  the 
land.  Whether  be  paid  any  or  all  of  the 
legacies  during  his  lifetime,  his  estate  in  the 
land  would  be  none  the  less ;  and  it  would, 
and  did,  descend  to  his  heir  in  fee  simple, 
subject  only  to  the  payment  of  such  legacies 
S8  had  not  been  paid.  8uch,  without  doubt, 
was  the  intention  of  the  testator ;  and  to  give 
the  will  any  other  construction  would  defeat 
that  intention.  He  designed  that  his  son 
would  have  the  land,  for  he  in  plain  terms 
ffives  it  to  him ;  but  he  also  designed  that 
the  children  of  his  deceased  daughter  should 
have  their  legacies,  as  a  part  of  his  bounty, 
for  he  directs  his  son,  as  devisee,  to  pay  them 
418  they  attain  twenty -one  years  of  age.  His 
son  and  these  children  were  the  immediate 
objects  of  his  bounty ;  they  were  the  only 
ones  that  concerned  him.  He  cannot  be  sup- 
posed to  have  foreseen  all  that  afterwards 
happened, — the  death  of  his  own  son,  and  the 
heir  of  the  latter,  intestate  and  without  is- 
sue, before  all  of  the  children  of  his  deceased 
daughter  had  arrived  at  twenty -one  years  of 
age;  and  to  speculate  as  to  what  he  would 
have  done,  had  he  foreseen  these  remote  con- 
tingencies, is  useless,  as  it  can  shed  no  light 
upon  the  construction  of  his  will.  But  it 
is  well,  in  this  connection,  to  observe  that 
he  had  provided  liberally  for  his  own  son — 
haying  given  him  the  greater  portion  of  his 
estate ;  and  no  reason  is  perceived  why  he 
should  have  had  more  concern  for  the  widow 
of  his  son,  so  provided  for,  than  for  those  of 
his  own  blood,  related  to  him  as  grand- 
children. 

But  again  it  is  claimed  that  the  direction 
being  to  pay  each  of  the  legatees  as  they  be- 
•came  twenty-one  years  of  age,  the  legacy  to 
«ach  did  not  vest  until  the  legatee  attained 
that  age ;  and,  therefore,  that  no  personal  ob- 
ligation attached  to  pay  any  particular  leg- 
atee until  he  attained  the  age  of  twenty- one ; 
and,  therefore,  the  personal  estate  of  Ben- 
jamin is  not  liable  for  the  payment  of  the 
legacy  to  the  plaintiff  as  he  did  not  attain 
twenty- one  years  of  age  until  after  the  death 
of  Benjamin.  It  is  not  necessai/,  as  we 
think,  to  decide  whether  these  legacies  vested 
at  the  death  of  the  testator,  or  not ;  though, 
under  the  settled  rule  in  such  cases,  we  see  no 
reason  for  saying  that  they  did  not.  Bing- 
ham, Descents,  59.  If  they  did  not,  still  a 
<x>nditional  liability,  personal  in  character, 
was  created  as  to  each,  which  became  absolute 
on  the  legatee  attaining  the  requisite  age ;  the 
legacy  then  became  an  absolute  personal  li- 
ability of  the  devisee,  if  living,  or  of  his  es- 
tate, if  dead.    Now  it  is  the  settled  rule  of 


the  law  that  the  personal  tv  of  an  estate  is  the 
primary  fund  for  the  satfsf action  of  all  the 
personal  obligations  of  the  deceased.  Will- 
iams, Executors,  1705.  And  that  it  was  the 
personal  duty  of  Benjamin  Bartholomew  to 
pay  this  legacy  to  the  plaintiff  on  his  arriv- 
ing at  twenty -one  years  of  age,  has  been 
already  shown  to  have  arisen  from  his  ac- 
ceptance of  the  devise  under  the  will  of  his 
father.  And  although  he  died  before  the  time 
arrived  for  making  the  payment,  the  obliga- 
tion attended  his  estate  as  an  entirety,  to  be 
performed  by  his  administrator  as  his  per- 
sonal representative.  It  frequently  happens 
that  a  conditional  obligation,  assumed  by  a 
person  in  his  lifetime,  does  not  become  ab- 
solute until  after  his  death,  and  must  be, 
and  is,  satisfied  by  his  administrator,  though 
not  named  in  the  contract.  Williams,  Ex- 
ecutors, 1734.  In  addition  to  the  many  in- 
stances given  by  this  author,  the  obligation 
of  a  principal  to  indemnify  his  surety  may 
be  noticed.  No  absolute  obligation  arises  in 
such  case  until  the  surety  has  paid  the  debt, 
and  this  may  be  after  the  death  of  the  princi- 
pal ;  and  the  state  of  the  principle  then  be- 
comes liable  to  indemnify  the  surety.  The 
case  of  Gamp  v.  Bostwiek,  20  Ohio  St.  837, 
5  Am.  Rep.  069,  grew  out  of  such  a  state  of 
facts,  and  was  prosecuted  against  the  heirs 
for  assets*  received,  because  the  liability  of 
the  deceased  did  not,  by  the  payment  of  the 
surety,  become  absolute  until  after  the  ad- 
ministrator had  settled  the  estate,  and  the 
suit  as  to  him  had  become  barred. 

There  remains  the  further  contention,  that 
the  legacy  to  the  plaintiff  has  merged  in  the 
legal  estate,  which,  by  operation  of  law,  has 
descended  to  him  and  his  brothers  and  sisters, 
co-legatees,  by  the  death  of  Leslie  Bartholo- 
mew, intestate  and  without  issue.  This,  we 
think,  is  entirely  erroneous.  It  is  true  as  a 
general  rule,  that  where  the  equitable  and 
legal  estate  unite  in  the  same  person  in  the 
same  right,  the  former  will  merge  in  the 
latter.  But  this  is  simply  a  rule  of  conven- 
ience to  the  owner  of  the  two  estates,  and  it 
never  applied  where  it  would  be  to  his  in- 
terest to  treat  the  equitable  interest  as  sub- 
sisting. Here,  as  shown,  the  plaintiff  has 
the  right  to  have  his  legacy  satisfied  from  the 
personal  estate  left  by  Benjamin  Bartholo- 
mew, though,  by  so  doing,  it  will  diminish 
a  fund  that  would  otherwise  go  to  his  widow. 
His  right  in  this  regard  is  that  of  a  creditor 
of  the  deceased.  The  fact  that,  by  inherit- 
ance, he  with  his  co- legatees,  has  become  an 
owner  of  the  land,  that  may  be  treated  as  a 
security  for  the  payment  of  the  legacy,  does 
not  change  the  equity  of  the  case.  It  is  not 
by  any  provisions  of  the  will  that  this  has  , 
occurred  ;  and  the  fact,  as  before  shown,  can-  ; 
not,  therefore,  in  any  way  influence  its  con- 
struction. The  condition  of  the  plaintiff  ia 
in  law,  no  way  different  from  what  it  would 
have  been,  had  he  and  his  brothers  and  sisters  ' 
purchased  and  paid  full  value  for  the  land. 
In  such  case,  as  it  would  be  to  his  interest 
to  treat  the  legacy  as  existing,  though  a  lien 
on  the  land,  for  the  purpose  of  enabling  him 
to  compel  it  to  be  satisfied  by  his  debtor,  or 
his  estate,  the  law  would  treat  it  as  existing 
for  such  purpose.    The  legacy  and  the  Hen 
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are  not  intepaTmble.  The  legacy  is  the  prin* 
cipal,  the  lien  is  an  incident,  and  may  be 
extinguished  by  merger  in  the  estate  of  the 
creditor,  although  the  legacy  la  not. 


Judgment  &f  ths  Icwar  eourU  rtmned^  mad 
judgment  on  the  pUading%  for  the  plaint^  •» 
erret^ 


OHIO  SUPREME  COURT. 


BOARD  OP  EDUCATION  OF  MARION  I 
TOWNSHIP,  Plff,  in  Err,, 

9. 

STATE  of  Ohio,  ex  rd.  A.  0.  LINDSEY. 
(61  Ohio  St  581.) 

*1.  Where  no  obligation*  le^al  or 
moral*  rests  apon  a  board  of  edaca- 
tion,  to  pay  a  claim  asserted  against  it  by  a 
private  individual,  an  aot  of  the  ireneral  aasem- 
blv,  procured  by  the  claimant,  oommandlngsuoh 
board  to  levy  a  tax  for  its  payment,  is  unoonstl- 
tutiupal  and  void. 

2.  In  such  ease,  if  the  board  of  educa- 
tion disputes  the  fiMts  asserted  by  the 
cliilniQiit  ns  the  foundation  of  his  claim,  the  gen- 
ei-al  nKsomlitv.  while  it  may  make  inquiry  to  as- 
cerruin.  in  the  first  lostanoe,  the  truth  of  the 
fuel  8  s.»  (iH><ortcd,  yet  is  without  authority  to  con- 
clu!>iv-ly  iiii  J  aod  recite  in  the  aot  providiner  re- 
lief, tiie  fucts  in  dispute,  so  as  to  estop  the  board 
of  educacio!!  from  oontestinff  them  in  a  oourt  of 
lustloe  wuere  the  act  is  sought  to  be  enforoed. 

(June  19. 1804.) 

ERROR  to  the  Circuit  Court  for  Fayette 
County  to  review  a  judgment,  granting  a 
writ  of  mandnmuH  to  compel  the  Board  of 
Education  of  Marion  Township  to  levy  a  tax 
to  pay  a  claim  wbicb  relator  held  against  the 
township  and  which  the  lec^islature  had  by 
apecial  act  directed  to  be  paia.    Reverted, 

Statement  by  Bradbury*  J.: 

The  defendant  in  erorr  brought  an  action  of 
man(]}\mus  aghinst  the  plaintiff  in  error  in  the 
circuit  court  of  Fayette  county  to  compel  it 
to  lew  a  tax  under  and  by  virtue  of  the  fol- 
lowing act  of  the  general  assembly  of  this 
state: 

**  Section  1.  Be  it  enacted  by  the  Oeneral 
Atseffibly  cf  the  8taU  of  Ohio,  That  the  board 

^Headnotes  by  the  Court. 


of  education  of  Marion  township.  Fajetta 
county,  Ohio,  shall,  at  the  next  regular  ineet- 
ing  of  the  said  board  of  education,  after  tbt 
passage  of  this  act,  levy  upon  the  taxable 
property  of  said  Marion  township,  Fayette 
county,  Ohio,  not  to  exceed  one  mill  on  the 
dollar,  as  and  for  a  contingent  fund,  for  tbt 
purpose  of  refunding  to  A.  C.  Lindsey, 
former  treasurer  of  said  township,  the  anni 
of  one  hundred  and  ninety-seven  dollars  and 
seventy-six  cents,  with  interest  thereon  from 
April  1,  18^,  which  said  sum  was  charged 
to  said  A.  C.  Lindsey,  as  treasurer,  and  said 
sum  paid  over  to  his  successor  in  office,  by 
mistake,  and  has  not  been  refunded  to  him ; 
that  said  board  of  education  shall  certify  said 
levy  to  the  auditor  of  said  Fayette  county, 
Ohio,  as  re(}uired  by  law,  and  the  clerk  of 
said  township  shall  draw  an  order  upon  the 
treasurer  of  said  township  in  favor  of  said 
A.  C.  Lindsey  for  said  sum  of  one  hundred 
and  ninety-seyen  dollars  and  seyenty-siz 
cents,  with  interest  from  April  1,  1882.  to  be 
paid  out  of  the  contingent  fund  of  said  Marion 
township,  Fayette  county,  Ohio." 

In  his  petition  he  states  in  substance  that 
on  and  before  September  29,  1874,  and  for 
several  years  thereafter,  he  was  the  treasurer 
of  said  township  of  Marion,  and  as  such  was 
ex  officio  treasurer  of  the  school  fund  of  said 
township.  That  the  clerk  of  said  township 
on  said  29th  day  of  September,  1874,  pursuant 
to  the  order  of  said  board  of  education, 
issued  to  one  William  Clark  a  warrant  for  the 
sum  of  $197.76,  payable  out  of  the  school 
fund  of  said  township,  which  the  relator  paid 
from  said  fund  to  the  person  in  whose  favor 
said  order  was  drawn.  That  afterwards,  when 
he  came  to  settle  with  the  county  auditor,  the 
said  warrant  having  been  lost,>e  was  charged 
with  the  amount  thereof,  and  that  he  has 
never  been  reimbursed  for  the  same,  and  that 
when  he  came  to  settle  with  his  successor  in 
said  office  the  amount  of  this  warrant  was 
charged  to  and  paid  by  him  to  auch  succesaor. 


Note.— On  the  question  of  implied  restrictions 
on  le^rielatlve  power  in  cases  somewhat  similar  to 
the  above,  see  rwit  to  Staton  v.  Norfolk  &  C.  R.  Oo. 
rX.  O  17  L.  R.  A.  888.  in  which  most  of  the  author- 
ities deny  that  the  power  of  the  legislature  to  take 
private  property  or  interfere  with  vested  rijrhta  Is 
unlimited. 

Somewhat  akin  to  these  authorities  are  those 
found  in  the  noiU  to  Louisville,  N.  O.  &  T.  B.  Oo.  v. 
Jordan  (Miss.)  16  L.  B.  A«  25i,  respeotinff  the  con- 
stitutionality of  private  statutes  to  authorise  dia- 
poaal  of  property,  and  those  in  the  noU  to  Lowe 
▼.  flarrls  (N.  a)  22  L.  K.  A.  879,  ouncemingr  the 
constitutionality  of  a  statute  legalizhig  an  invalid 
private  contract. 

In  respect  to  the  public  purposes  for  which 
money  may  be  appropriated  or  raised  by  taxation, 
see  numerous  authorities  collected  in  a  wHU  to 
^-S  r.    R.  A. 


DaRfrett  T.  Oolaan  (OaL)  14  L.  R.  A.  47i.  most  of 
which,  however,  :are  cases  of  attempted  actton  by 
municipalities  rather  than  by  the  leirislature.  For 
other  cases  as  to  the  power  of  the  legislature  te 
this  respect,  see  Waterloo  Wo<den  Mtr.  Oo.  t. 
Shanahan  (N.  Y.)  14  L.  R.  A.  4SU 

For  constitutional  restrictions  oo  the  power  of 
the  legislature  In  this  respect,  see  Bourn  v.  Hart 
(aa,)16Ii.R.A.481;  Patty  v.  Oolgan  (OaL)  18  L.  IL 
A.  744;  Outdng  v.  Taytor-fSTDak.)  16  L.  R.  A  OU: 
Synod  of  Dakota  v.  State  of  South  Dakota  <& 
Dak.)  14  L.  R.  A.  418;  Institution  for  Bdueatloo  oT 
Mute  and  Blind  v.  Henderson  (Oolo.)  18  U  B.  A. 
898:  Wasson  v.  Wayne  County  Oomrs.  (Ohio)  17  U 
R.  A.  796;  Conlln  v.  San  Franotooo  Bd.  of  8opi& 
(Gal.)  21 L.  R.  A.  474. 

See  also  the  following  oaaa  of  Slate  ▼•  Moora 
(Neb.)  skmC,  774. 


See  also  25  L.  R.  A.  774;  28  L.  R.  A.  187. 
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That  in  the  year  1893  the  relator  found  said 
warrant,  presented  the  same  to  said  board  of 
education,  together  with  full  proof  of  its 
having  hc^n  paid  by  him  and  his  never  re- 
ceiving credit  therefor,  and  requested  that  a 
warrant  be  issued  to  him  for  the  sum  due  to 
him  by  reason  of  the  premises,  which  said 
l)oard  refused  to  do,  though  admitting  the 
facts  to  be  as  he  claimed  they  were,  on  the 
ground  that  they  had  no  power  togo  behind 
the  settlements  previously  made.  Whereupon 
he  applied  to  the  general  assembly  of  the  state 
and  procured  the  act  aforesaid,  to  be  passed, 
and  tiiat  said  board  have  refused  to  levy  a  tax 
according  to  its  requirements. 

To  this  petition  the  board  of  education 
answered  as  follows : 

**  Now  comes  the  defendant,  the  board  of  ed- 
ucation of  Marion  township,  Fayette  county, 
Ohio,  and  for  answer  to  the  petition  of  the 
plaintiff,  says: 

**  It  denies  that  the  said  J.  V.  Outright, 
clerk  of  said  township,  pursuant  to  any  or- 
der or  resolution  of  said  board,  issued  in  fa- 
Tor  of  the  said  William  Clark  the  warrant 
mentioned  in  the  petition.  Said  defendant 
denies  Uiat  it  by  any  order,  resolution,  or 
otherwise,  authorized  the  said  clerk  to  issue 
the  said  warrant.  It  denies  that  said  order 
was  ever  delivered  to  the  said  Will  iam  Clark, 
or  by  him  presented  to  the  said  relator,  as 
such  treasurer,  or  that  the  said  relator  ever 
paid  the  same  to  the  said  William  Clark,  or 
to  any  one  else.  It  says  that  at  the  date  of 
said  warrant,  said  defendant  was  not  indebted 
to  the  said  Clark,  nor  was  the  said  Clark  as- 
serting an^  demand  or  claim  against  it. 

*'It  denies  that  in  paying  to  his  successor 
In  office  the  amount  of  school  funds  charged 
against  him  as  such  township  treasurer  the 
said  relatOT  paid  said  sum  of  $197.76,  or  any 
other  sum  of  his  own  funds ;  but  on  the  con- 
trary, the  said  defendant  charges  the  fact  to 
be  that  the  said  relator  became  a  defaulter  in 
his  juid  office,   and  was  by  the  township 

trustees  of  said  township,  about  the 

day  of  ,  1878,  removed  from  his  said 


office,  and  one  C.  C.  McCray  was  appointed 
his  successor,  and  the  said  relator  was  unable 
to  and  did  not  pay  to  his  said  successor  the 
amount  so  charged  against  him  of  sidiool 
funds;  and  there  still  remains  a  balance  of 
$60  of  said  school  funds  so  charged  against 
the  said  relator  as  such  treasurer,  which  has 
never  been  paid  to  the  said  successor  or  any 
other  treasurer  of  said  township,  by  the  said 
relator  or  any  one  for  him. 

**  Said  defendant  further  says  it  is  true  that 
at  some  time  in  the  year  1892,  the  relator 
presented  the  said  warrant  to  the  defendant 
and  requested  the  defendant  to  order  its  clerk 
to  issue  a  warrant  for  the  payment  of  the 
same,  and  the  said  defendant  refused  so  to  do ; 
but  it  denies  that  the  said  relator  ever  pre- 
sented any  proof  of  payment  of  the  same,  or 
the  failure  of  the  said  auditor  to  give  credit ; 
or  that  they  admitted  the  facts,  as  stated  in 
the  petition,  but  the  said  defendant  always 
denied  the  facts  to  be  as  claimed  by  the  re- 
lator. 

**  Said  defendant  says  the  facts  in  regard  to 
said  order  are  as  follows : 

"Prior  to  the  lit  day  of  August,  1874,  the 

»L.  a  A. 


said  board  of  education  of  JCarion  township 
had  instituted  in  the  probate  court  of  Favetts 
county,  Ohio,  certain  proceedin^pB  to  condemn 
lands  for  school-house  site  in  said  township. 
The  awards  made  in  said  proceediuffs,  to- 
gether with  the  costs  taxed  to  the  saia  board 
therein  amounted  to  the  said  sum  of  $197.76. 
The  said  board  had  in  said  proceedings  in- 
curred an  expense  of  $16.00  for  the  services 
of  H.  B.  Maynard,  an  attorney,  all  of  which 
was  by  said  board  apportioned  between  the 
two  sdiool  districts  interested,  and  was  paid 
by  two  orders,  one  for  $108.48,  and  one  for 
109.88,  which  were  on  said  first  day  of 
August,  1874,  issued  by  the  clerk,  upon  the 
order  of  said  board,  to  said  William  Clark, 
who  was  at  that  time  a  member  of  said  board, 
and  said  orders  so  issued  to  the  said  Clark 
were  paid  by  the  said  relator,  and  the  money 
was  thereupon  disbursed  by  the  said  Clark  in 
payment  of  said  award,  costs,  and  attorney 
fee ;  and  said  orders  so  paid  by  the  said  re- 
lator were  duly  credited  to  him  in  his  annual 
settlement  wiui  the  county  auditor. 

"Afterward,  on  the  29th day  of  September, 
1874,  the  said  clerk  by  mistake  issued  another 
order  for  the  amount  of  the  said  award  and 
costs,  being  the  warrant  mentioned  in  the 
petition,  but  said  warrant  was  not  delivered 
to  the  said  Clark,  the  payee  named  therein, 
and  was  not  paid  by  the  said  relator,  the 
mistake  having  been  discovered  in  the  mean 
time.  But  said  warrant  in  some  way  un* 
known  to  the  defendant  came  into  the  hands 
of  the  relator,  and  he  has  ever  since  retained 
the  same,  and  never  until  the  year  1892, 
claimed  to  have  paid  the  same,  or  that  he  was 
entitled  to  credit  for  the  same  in  his  settle- 
ments with  the  county  auditor. 

''The  defendant  savs  the  said  board  of 
education  was  never  legally,  equitably  nor 
morally  bound  to  pay  to  the  relator  the 
amount  of  said  warrant,  or  any  mm  on  ac- 
count thereof.  The  said  defendant  further 
says :  It  is  true  that  the  general  assembly  of 
the  state  of  Ohio,  on  the  16th  day  of  Feb- 
ruary, 1898,  passed  the  act  mentioned  in  the 
petition ;  but  it  avers  that  said  enactment 
commandinff  the  levy  of  a  tax,  and  the  pay- 
ment of  a  claim  of  the  character  of  that  of 
the  relator,  for  which  the  defendant  was  not 
bound  legally,  equitably  or  morally,  as  ap- 
pears from  the  facts  hereinbefore  set  out,  was 
not  a  legal  exercise  of  the  taxing  power  of 
the  said  general  assembly,  said  tax  ordered 
to  be  levied  not  being  for  any  public  purpose, 
and  said  act  is  for  that  reason  wholly  void 
and  of  no  effect. 

"The  defeudant  further  says  that  at  the 
time  when  the  act  of  the  general  assembly 
mentioned  in  the  petition  was  passed,  the  de- 
fendant denied  and  still  denies  the  existence 
of  the  facts  which  would  furnish  the  basis 
for  the  relator's  demand,  or  which  would 
render  the  said  defendant  equitably  and 
morally,  if  not  legally,  bound  to  pay  the 
same;  but  then,  as  now,  asserted  the  facts 
to  be  as  set  out  in  this  answer.  The  said 
general  assembly,  in  said  enactment,  did  not 
provide  any  means  of  determining  the  facts 
on  which  the  demand  of  the  relator  is 
founded,  either  by  the  trial  in  court,  before 
a  boud  of  audit  constituted  for  that  pur 


T72 


Ohio  Sufhemb  Coubt. 


Jusi^ 


poee,  or  otherwise ;  bat  said  general  assembly 
ttttempted,  by  said  enactment,  to  pass  upon 
the  facts,  to  adjudge  the  said  defenoant  liable 
on  said  demand,  and  to  enforce  payment  by 
taxation,  which  action  on  the  part  of  said 
general  assembly  was  an  attempt  to  exercise 
judicial  and  not  legislative  power,  and  said 
enactment  is  for  that  reason  void,  and  can 
furnish  no  basis  for  the  relief  prayed  for  in 
the  plaintiff's  petition. 

**  \yherefore  the  said  defendant  says  that  a 
peremptory  writ  ou^ht  not  to  issue  in  this 
case,  and  it  asks  to  be  discharged  and  to  re- 
cover its  costs." 

To  this  answer  a  demurrer  was  interposed 
by  the  relator  and  sustained  by  the  court; 
whereupon  a  peremptory  writ  of  mandamus 
was  awarded  commanding  the  board  of  edu- 
cation to  levy  a  tax  according  to  the  pro- 
visions of  the  act  under  which  the  proceed- 
ings had  been  commenced. 

This  action  of  the  circuit  court  the  board 
of  education  brings  into  thit  court  for  review. 

Mes9r$,  Hidy  &  Patton,  for  plaintiff  in 
error: 

Oovernments  are  charged  with  the  accom- 
plishment of  great  objects,  necessary  to  the 
safety  and  prosperity  of  the  people.  If  a  tax 
is  levied  without  the  existence  of  some  of  these 
purposes  of  government  to  which  to  apply  it, 
there  can  be  no  doubt  it  would  involve  a 
usurpation  of  authority  which  would  render 
it  illegal. 

Cincinnati,  W.  db  Z.  B,  (h,  t.  Clinton 
County  Comrs,  1  Ohio  St.  102. 

The  power  of  taxation  was  delegated  to  be 
used  for  these  purposes  and  these  alone. 

DOolt  V.  Ohio  Life  Ins.  AT.  Co,  I  Ohio  St 
681. 

It  is  not  diflScult  to  give  the  most  reckless 
robbery  for  private  purposes  the  form  of  con- 
stitutional action,  and  it  is  as  easy  to  call  it  a 
tax  as  it  was  in  former  periods  to  call  those 
exactions  which  were  enforced  by  prisons  and 
physical  suffering  and  the  quartering  of  a 
ruthless  soldiery  upon  the  people,  by  the  gentle 
name  of  benevolences. 

Coolev,  Taxation,  098. 

The  determination  of  the  question  whether 
the  purpose  for  which  the  tax  is  levied  is  a 
public  one  does  not  lie  wholly  in  the  province 
of  the  legislature. 

Cincinnati,  W.  d  Z.  R,  Co.  v.  Clinton 
County  Comrs.  1  Ohio  St.  82;  Marhury  v. 
Madison,  6  IT.  S.  1  Crancb,  187,  2  L.  ed.  60. 

The  legislature  cannot,  b^  declaring  the  use 
to  be  public,  when  it  is,  within  the  constitu- 
tion, a  private  one,  authorize  the  property  of 
one  citizen  to  be  taken  from  him  and  given  to 
another. 

Burroughs,  Taxation,  §  18. 

The  power  of  taxation  exercised  by  legisla- 
tive bodies  in  this  country  is  limited  to  puUic 
purposes  and  whether  the  purpose  is  a  public 
one  is  a  question  for  the  courts. 

Coster  V.  Jlie  Tide  Water  Co.  18  N.  J.  Eq.  64; 
Bankhead  v.  Brown,  26  Iowa,  640;  Lough- 
bridM  V.  Harris,  4Si  Ga.  600;  Concord  Bailroad 
▼.  Qreely,  17  N.  H.  47;  LoweU  v.  Boston.  Ill 
Mass.  464,  16  Am.  Rep.  89;  Weismer  v.  thug- 
las,  64  N.  Y.  90.  21  Am.  Rep.  686;  Talbot  v. 
Hudson,  16  Gray,  421 ;  Hampshire  County  v. 

C5  R,  L.  A. 


Franklin  County,  16  Mass.  84;  State  ▼.  Tap- 
pan,  29  Wis.  664,  9  Am.  Rep.  623;  People  v. 
Chicago,  61  111.  17,  2  Am.  Rep.  278;  Brunswick 
V.  Litchfield,  2  Me.  28;  BeboU  v.  Ohio  Life 
Ins.  dT  .Co.l  Ohio  St  664;  Cincinnati,  W, 
&  Z,  B.  Co,  V  .Clinton  County  Comrs.  1  Ohio 
St.  77. 

The  legislature  is  not  a  proper  auditing 
board  as  between  the  municipaliiv  and  tbira 
persons,  though  it  may  undoubtedly  prescribe 
the  rules  of  liability  for  all  cases. 

Coolev,  Taxation,  787. 

The  legislature  has  no  right  to  direct  a 
municipal  corporation  to  pay  a  claim  for  dam- 
ages for  breach  of  contract  out  of  the  funds  or 
property  of  such  corporation  without  the  sob- 
mission  of  such  claim  to  a  judicial  tribanaL 

People  V.  Hau)s,  87  Barb.  440. 

The  legislature  has  no  power  to  compel  a 
municipality  to  levy  taxes  for  any  of  the  fore- 
going purposes  until  the  liability  to  pay  the 
same  has  bsen  adjudged  by  a  court  of  compe- 
tent jurisdiction. 

State  V.  Tappan,  29  Wis.  687,  9  Am.  Rep. 
622;  Mills  v.  Charleton,  29  Wis.  400,  9  Am. 
Rep.  678;  People  v.  Saginaw  County  Suprs.  26 
Mich.  22;  Sanborn  v.  Bice  Coun^  Comrs,  9 
Minn.  278;  Brunswick  v.  Litchfield,  2  Me.  28; 
Hampshire  County  v.  Franklin  County,  supra. 

Messrs.  Mills  Gaxdner  and  John  I«o^aii« 
for  defendant  in  error: 

If  by  mistake  Lindsey  paid  with  his  own 
money  a  debt  of  the  township  of  which  he  was 
treasurer,  the  taxing  power  may  properly  be 
exercised  to  reimburse  him.  The  public  has 
had  the  benefit  of  the  payment,  and  the  bur- 
den should  not  be  borne  by  one  citizen,  bat  by 
the  whole  public. 

Cooley.  Taxation,  Ist  ed.  42;  Warder  v. 
Clark  County  Comrs.  88  Ohio  St.  643;  8taU  v. 
Board  of  Education  of  Wooster,  88  Ohio  St 
3;  State  v.  Hoffman,  86  Ohio  St  486;  StaU  v. 
GireieciUe,  20  Ohio  St.  862;  Cool^,  Const 
Lim.  *488;  Board  of  Education  itf  Sdo  t.  Ms- 
Landsborough,  86  Ohio  St  227. 

The  legislature  may  conduct  the  inquiry  to 
ascertain  the  existence  of  the  purpose  for  ex- 
ercising the  power  of  taxation. 

Cooley,  Const  Lim.  8d  ed.  *488. 

In  some  instances  the  levy  is  made  cootfn- 
gent  upon  the  act  of  persons  or  bodies  desig- 
nated to  execute  the  legislative  wiU,  attaining 
the  end  sought  indirectly  and  conditionally 
through  these  subordinate  agenciesi 

Cincinnati,  W.  db  Z.  R.  Co.  v.  Clinton  County 
Comrs.  1  Ohio  St  77;  StaU  v.  Harris,  17  Ohio 
St.  608;  Walker  v.  Cindnnati,  21  Ohio  St  14, 
8  Am.  Rep.  24;  HiU  v.  Higdon.  6  Ohk>  St 
248,  67  Am.  Dec.  289;  Stats  t.  CirelevOle,  m- 
pra. 

In  other  instances  the  legislature  has  acted 
directly  and  absolutely  without  the  employ- 
ment of  any  of  its  subordinate  agencies. 

StaU  V.  minklin  County  Comrs.  86  Ohio  St 
468;  StaU  Y.  Hoffman,  86  Ohio  St  485;  Board 
of  Education  of  Seio  t.  McLandsbarougk,  86 
Ohio  St  227. 

Where  a  statute  does  not  impinge  upon  any 
constitutional  inhibition,  the  legislature  is  the 
sole  judge  as  to  the  form  it  may  be  made  to 
assume. 

Kumler  T.  &lsbee,  88  Ohio  St  447;  Oincin^ 
nati,  W.dbZ.  B.  Co.  v.  Clinton  Oounty  Comrs. 
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mtpra;  Stater.  Bawhine^ii Ohio  St.  109;  Met- 
calf  ▼.  BiaU,  40  Ohio  St.  586;  StaU  v.  Hat- 
man,  81  Ohio  St.  260;  People  v.  FUxffff,  46  N.  Y. 
405;  8  Am.  &'EBg.  Encyclop.  Law,  pp.  691, 
692;  State  t.  Hoffman,  86  Ohio  St.  435;  State 
T.  Franklin  County  Comn.  85  Ohio  St.  458. 

There  is  no  remedy  by  judicial  process  for 
a  statute  which  may  be  considered  merely  an 
abuse  of  the  taxing  power;  the  authority  to 
and  duty  to  prevent  abuse  is  entrusted  to  the 
legislature  and  not  to  the  courts. 

Walker  v.  Cincinnati,  21  Ohio  St.  14,  8  Am. 
Rep.  24;  State  t.  Franklin  County  Comre. 
eupra;  Lehman  t.  MeBridey  15  Ohio  St.  578, 

Bradbury,  J.,  delivered  the  opinion  of 
the  court: 

The  answer  of  the  respondent,  if  true, 
shows  that  the  demand  of  the  relator  has  no 
foundation,  whatever,  in  fact  or  justice ; 
that  the  board  of  education  was  under  no 
obligation,  legal  or  moral,  to  pay  the  same, 
and  that  the  fund  to  be  raised  by  yirtue  of 
the  act  of  the  general  assembly  differed  in  no 
essential  particular  from  a  mere  gratuity, 
provided  for  his  benefit.  The  demurrer  ad- 
mits the  truth  of  the  averments  of  the  answer. 
In  such  a  state  of  things  the  act  must  be  held 
invalid  unless  the  general  assembly  has  au- 
thority to  command  a  local  subdivision  of 
the  state  to  raise  by  taxation  a  fund  for  the 
benefit  of  an  Individual  to  whom  it  is  under 
DO  obligation  whatever,  or  where  in  such 
case  a  dispute  exists,  the  enacting  of  a  stat- 
ute, wherein  the  facts  are  declared  to  be  as 
contended  by  the  claimant,  is  to  be  taken  to 
be  a  legislative  determination  of  the  dispute 
in  his  favor,  binding  upon  the  parties,  so 
that  the  alleged  debtor  will  be  estopped  from 
contesting  the  existence  of  the  disputed  facts 
In  the  courts  of  justice.  If  either  of  these 
alternatives  is  true,  there  Is  no  constitutional 
limitation  on  the  power  of  the  legislature  to 
levy  exactions  on  the  public  as  a  whole,  or 
on  subdivisions  of  it  for  political  or  govern- 
mental purposes,  for  the  benefit  of  favored 
individuals. 

It  may  be  true  that  the  responsibility  the 
individual  members  of  the  legislature  are 
under  to  their  constituents,  or  their  sense  of 
public  duty  is  a  sufilcient  guaranty  against 
any  great  injustice  in  this  direction,  and, 
therefore,  that  unlimited  power  of  taxation 
vested  in  that  body  would  not  be  followed 
by  vicious  results  generally,  though  it  might 
be  in  exceptional  instances.  However  this 
might  be,  we,  in  the  present  inquiry,  are 
more  concerned  in  determining  whether  such 
unlimited  power  does  exist  that  in  the  ques- 
tion of  the  wisdom  and  expediency  of  grant- 
ing  it. 

Whatever  power  of  taxation  resides  in  the 
general  assembly  does  so  as  an  incident  of 
the  general  legislative  authority  delegated  to 
that  body  by  section  1  of  article  11,  of  the 
Constitution  of  1861.  This  court  holding  in 
Weeiem  U,  Teleg.  Co.  v.  Mayer,  28  Ohio  St. 
621,  that  the  provisions  of  article  12.  of  that 
instrument,  though  they  relate  to  finance  and 
taxation,  are  limitations  upon  rather  than 
grants  of  XK)wer  of  taxation ;  and  this,  too, 
although  section  4  of  this  statute  expressly 
requires  the  general    assembly  to  provide 
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revenue  to  defray  the  yearly  expenses  of  the 
state  and  pay  the  interest  of  its  public  debt. 
The  power  of  taxation  vested  in  the  general 
assembly  would  have  been  just  the  same 
withbut,  as  with,  this  section. 

That  the  authority  to  impose  taxes  is  in 
its  nature  legislative,  is  established  by  the 
uniform  current  of  judicial  opinion.  Case 
Twp.  V.  IHUon,  16  Ohio  St.  38 ;  StaU  v.  jHor- 
m,  17  Ohio  St.  608 ;  State  v.  Wilkeeville  Twp, 
Trueteett,  20  Ohio  St.  288;  StaU  v.  Richland 
Tiep.  TrvsUes,  Id.  862 ;  State  v.  CircleviUe, 
20  Ohio  St.  863 ;  25  Am.  &  Eng.  Encyclop. 
Law ;  18-71 ;  Coole^,  Taxation,  41-58. 

That  the  legislative  branch  of  the  govern- 
ment is  necessarily  clothed  with  a  broad  dis- 
cretion in  determining  the  character,  whether 
public  or  private,  of  the  purpose  for  which 
funds  may  be  raised  by  taxation  is  equally 
wel  I  settled.  Cooley,  Taxation,  43 ;  25  Am. 
&  En  ST.  Encyclop.  Law,  72 ;  Cooley,  Const. 
Lim.  ^^599. 

In  doubtful  cases  the  courts  should  not 
interfere  with  the  exercise  of  this  legislative 
discretion,  and  in  all  cases  the  legislative 
determination  is  entitled  to  great  respect. 
Hanson  v.  Vernon,  27  Iowa,  28,  1  Am.  Rep. 
215 ;  Brodhead  v.  Miltoaukee,  19  Wis.  625,  88 
Am.  Dec.  711 ;  25  Am.  &  Eng.  Encyclop. 
Law,  89,  90.  That  the  power,  however,  is 
not  unlimited  is,  we  think,  clearly  estab- 
lished by  the  great  weight  of  authority  as 
well  as  of  reason.  State  v.  Franklin  County 
Comrs.  85  Ohio  St.  468. 

The  power  of  taxation  is  given  to  the  gen- 
eral assembly  as  an  indespensable  means  of 
providing  for  the  public  welfare,  goverDmrnt 
could  not  be  carried  on  without  such  power, 
and  the  power  should  be  commensurate  with 
the  objects  to  be  attained,  but  no  ^ood  rea- 
son can  be  assigned  for  vesting  it  with  power 
to  take  portions,  large  or  smsill,  of  the  prop- 
erty of  one  or  a  number  of  persons  and  jjnuit- 
ing  it  as  a  benevolence  to  another.  Where 
a  legislature  attempts  this,  directly  or  in- 
directly, it  passes  beyond  the  bounds  of  its 
authority,  and  the  parties  injured  may  ap- 
peal to  the  courts  for  protection.  The  same 
constitution  which  grants  the  power  of  taxa- 
tion to  the  general  assembly  recognizes  the 
sanctity  of  private  property,  and  declares 
that  the  courts  shall  be  open  for  the  redress 
of  iniuries. 

This  limitation  on  the  legislative  power  of 
taxation  is  generally  recognized  by  the  au- 
thorities. The  rule  supported  by  a  long  ar- 
ray of  adjudicated  cases  is  laid  down  in  25 
Am.  &  Eng.  Encyclop.  Law,  74,  as  follows : 
**It  is  wiUiin  the  province  of  the  courts, 
however,  to  determine  in  particular  cases 
whether  the  extreme  boundary  of  legislative 
power  has  been  reached  and  passed."  In 
Weismer  v.  Douglas,  64  N.  Y.  99,  21  Am. 
Rep.  586.  Polger,  J.,  says:  "But  to  tax  A 
and  others  to  raise  money  to  pay  over  to  B, 
is  only  a  way  of  taking  their  property  for 
that  purpose.  If  A  may  of  right  resist  this, 
as  surely  he  may,  how  is  he  to  make  resist- 
ance effective  and  peaceable  save  through 
the  courts,  which  are  set  to  be  his  guardians? 
How  may  the  courts  guard  and  aid  him  un- 
less they  have  power,  upon  his  complaint,  to 
examine  Into  the  legislative  act,  and  to  de- 
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lermine  whether  the  extreme  boundary  of  leff- 
islative  power  has  been  reached  and  passed?" 

It  may  be  conceded  that  the  general  as- 
sembly may  authorize  one  of  the  political 
subdivisions  of  the  state  to  levy  a  tax  to 
pay  a  demand  not  legally  enforceable,  but 
founded  upon  a  moral  consideration,  or  may 
even  command  that  the  levy  shall  be  made 
for  that  purpose,  and  yet  deny  to  it  the  power 
to  determine  conclusively  the  existence  of 
such  obligation. 

On  the  other  hand  it  may  be  contended  that 
if  the  power  to  levy  a  tax  for  a  private  Dur- 
pose  is  denied  to  it,  it  follows  as  a  corollary 
that  it  had  no  power  to  determine  the  char- 
acter of  a  demand,  for  if  it  had  the  latter 
power  it  could  defeat  the  limitation  by 
falsely  finding  the  claim  to  be  founded,  at 
least,  on  a  moral  consideration.  We  do  not 
think  the  conclusion  follows,  for  that  would 
be  to  Impute  bad  faith  to  a  co-ordinate  branch 
of  the  government  which  is  not  permissible. 

We  think,  however,  that  whenever  a  con- 
tention arises  between  an  individual  and  some 
public  body  respecting  the  existence  of  a 
claim  against  the  latter  the  controversy  falls 
within  the  province  of  the  judiciary.  We 
do  not  deny  the  power  of  the  general  as- 
sembly to  inquire  into  the  merits  of  any  claim 
sought  to  be  asserted  through  its  agency,  be- 
fore p:rantinj^  relief  to  the  claimant  by  leg- 
islative action.  Not  only  has  it  such  au- 
thority but  its  exercise  should  be  carefully 
and  rigidly  observed. 

Such  investigation,  subsequent  determina- 
tion and  resulting  action,  however,  do  not 


estop  the  parties  from  appealing  to  those  ju- 
dicial tribunals  of  the  country  that  have  been 
established  under  oar  constitution  and  by  it 
vested  with  the  judicial  power  of  the  sute, 
and  by  our  laws  provided  with  an  appropri- 
ate procedure  to  conduct  such  inc^uiries. 
Oooley,  Ck)nst.  Lim.  115.  and  cases  cited ;  8 
Am.  &  Eng.  Encyclop.  Law,  681. 

If,  in  the  case  under  consideration,  the  re- 
lator has  paid  out  money  for  the  benefit  of 
the  respondent,  for  which,  by  some  mistake, 
accident,  or  error,  he  has  never  leoeived 
credit,  it  is  morally  bound  to  make  ft  good 
and  this  moral  obligation  issufflcient  to  sup- 
port the  statute  in  question.  Lewis  JiferchanU 
A  Traden  Bank  TruUem  t.  McEluUn^  16 
Ohio,  855 ;  Ouydhoga  FalU  Real  &taU  Asto. 
TruitSM  V.  McCaughy,  2  Ohio  St.  153  :  Bur- 
gett  T.  N&nrU,  25  Ohio  St.  808;  Rairden  v. 
Holden,  15  Ohio  St.  207 ;  Can  Twp.  v.  BiUon^ 
16  Ohio  St.  88 ;  SUUe  v.  HarrU,  17  Ohio  St 
608 ;  Board  of  Education  of  8cio  v.  MeLandM- 
borough,  86  Ohio  St.  227 ;  Cooley,  Taxation, 
127,  128 ;  JStats  y.  BxciUand  Twp.  Trvstees,  20 
Ohio  St.  862 ;  StaU  v.  Hoffman,  85  Ohio  Sl 
485 ;  Warder  v.  Clark  County  Comr%.  88  Ohio 
St.  648;  Oooley,  Const.  Lim.  288. 

Where,  however  the  facts,  out  of  which  a 
moral  (or  legal)  obligation  is  claimed  to 
arise,  are  disputed,  tbe  contention  falls  ^Hthin 
the  proYince  of  tbe  courts,  under  the  distribu- 
tion of  governmental  powers  prescribed  by 
our  constitution.     Const.  1851,  art.  4,  §  1. 

Judgment  reverted  and  cause  remanded  wUk 
instructions  to  overrule  the  demurrer  to  the  mm- 
swer  of  the  respondents. 
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*!•  An  attorney's  lien  for  serrlees  ren- 
dered his  client  cannot  be  succeaif  ully  asserted 
a^Dst  money  appropriated  to  such  client  by  an 
act  of  the  legislature  while  such  money  is  in  the 
custody  or  under  the  control  of  the  state  treas- 
urer. 

9.  The  lei^slatore*  by  an  act  dnly 
l>assed  and  approved  April  6»  I898» 
appropriated  **ttae  sum  of  97,496.78  for  the 
relief  of  Scott^  Bluff  county,  and  to  reimburse 
said  county  for  expenses  Incurred  In  the  trial  of 
one  George  8.  Arnold  upon  the  charge  of  mur- 
der.*^ In  a  mandamus  proceeding  In  this  court 
to  compel  the  auditor  to  draw  his  warrant  In 
favor  of  the  treasurer  of  8oott*8  Bluff  county 
for  the  amount  appropriated,— Held :  (1)  That  the 
act  was  not  In  conflict  with  either  the  letter  or 
spirit  of  the  constitution.  (2)  That  the  appro- 
priation of  this  money  was  in  the  nature  of  a 
donation,  and  that  no  Inquiry  or  objection  Is  ad- 

*Headnote8  by  Raqait,  CX 


NoTB.  -On  the  question  of  appropriations  of 
public  money,  see  cases  and  annotation  referred 
to  in  footnote  to  the  preceding  case  of  Board  of 
Education  of  Marlon  Twp,  ▼.  State  (Ohio)  ante^  770, 
26L.R.A. 


mlsBlble  on  the  part  of  the  auditor  as  to' 
the  appropriation  was  just,  whether  It 
stowed  upon  an  nndeserring  reolpleot.  or  vtut 
motives  Influenced  the  legislature  to  make  it; 
that  the  only  duty  left  for  the  auditor,  in  tbe 
premises,  was  a  ministerial  one;  and  that  he  had 
no  authority  to  supervise  the  action  of  the  lesis* 
lature  by  an  Inquiry  Into  the  actual  expeodi- 
tures  of  tbe  oonnty  In  the  prosecution  of 
Arnold. 

{Nerval,  Ch.  J.,  dissents  from  iks  seeond 
clause  of  proposition  t,) 

(June  S,  18MJ 

APPLICATION  for  a  writ  of  maodamns  to 
compel  defendant  as  auditor  of  pablie 
accounts  to  issue  a  warrant  to  relator  for  the 
amount  which  had  been  appropriated  hj  tbe 
state  legislature  for  the  relief  of  the  county  of 
which  relator  was  treasurer.     Granted. 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Messrs.  M.  J.  HaAnan,  County  Atty.,  and 
Field  A  Holmes,  for  relator: 

There  could  lie  no  such  thin/;  as  an  attor- 
ney's lien  upon  funds  appropriated  by  the  leg^ 
islature. 

Weeks,  Attorneys  at  Law,  p.  738,  g  885; 
Brooke*s  Case,  12  Ops.  AttyOen.  216 ;  Flint 
▼.  Van  Busen,  26  Hun,  606;  Dodos  ?.  SekeU.  90 
Blatchf.  517. 


6ee  also  25  L.  R.  A.  770:  28  L.  R.  A.  187. 
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If  the  copgrcai  of  tbe  Un  ted  States  under 
iU  implied  powers  is  authorized  to  pass  laws 
ol  a  similar  character  to  tbe  one  in  qaestion 
there  can  be  no  question  as  to  the  constitu- 
tionality of  such  laws  when  enacted  by  state 
legislatures  when  the  oonstlrution  of  tbe  state 
has  no  provision  prohibiting  such  legis- 
lation. 

This  appropriation  was  extended  by  the  leg- 
islature as  a  cSiarity  and  the  amount  of  the  re- 
lief was  fixed  and  determined  by  tbe  legisla- 
ture and  the  sole  and  onl]^  duty  of  the  auditor 
in  relation  to  this  claim  is  to  satisfy  himself 
that  tbe  law  was  legally  enacted  and  if  so  to 
issue  his  warrant  for  the  amount  fixed  and  de- 
termined by  the  legislature;  the  act  of  the  au- 
ditor is  purely  ministerial  and  he  has  no  dis- 
<iretion  in  the  premises. 

Moees,  Mandamus,  pp.  84,  85;  IHtine  t. 
Matvis,  7  T.  B.  Mon.  440»  18  Am.  Dec.  194; 
Herrill,  Mandamus,  g  105;  High,  Eztr.  Legal 
Rem.  §  84;  2  Spelling,  Extr.  Relief,  chap.  42, 
§§  1481  a  mq,;  14  Am.  A  Eng.  Encyclop. 
liaw,  pp.  99, 147;  State  ▼.  Cleveland,  22  Ohio 
Xi.  J.118;  HewiU  r.  Craig,  86  Ey.  23;  8taU  t. 
Stavh,  61  Conn.  558. 

A  liquidated  account  is  one  the  amount  of 
which  IS  agreed  upon  by  the  parties,  or  is  fixed 
i)y  operation  of  law. 

Barffratee  t.  Cooke,  15  Gkt.  821;  BuU  y. 
BuU^  48  Conn.  469;  Warren  ▼.  Skinner,  20 
•Conn.  562. 

The  word  '*  settle**  when  applied  to  a  liqui- 
dated account  or  demand  means  to  pay  it. 

Pinkerton  t.  BaiUy,  8  Wend.  600;  SUlvM 
▼.  Coope,  4  Denio,  225. 

Tbe  word  "  adjust "  when  used  in  reference 
to  a  liquidated  claim  has  tbe  same  meaning, 
though  perhaps  not  quite  so  clearly. 

The  word  "  settle  ^  when  applied  to  an  un- 
liquidated claim  or  demand  means  its  mutual 
adjustment  between  tbe  parties  and  an  agree- 
ment upon  tbe  balance. 
Baxter  ▼.  StaU,  9  Wis.  89. 
In  reference  to  an  unliquidated  demand,  the 
word  "adjust"  means  "to  determine  what  is 
due;   to  settle;   to  ascertain;   as  to  adjust  a 
•claim,  a  demand,  or  a  right.** 
Anderson,  Law  Diet. 

When  a  claim  is  liquidated  in  the  sense 
that  its  amount  is  fixed  by  operation  of  law, 
It  is  difScult  to  see  how  the  comptroller  can 
use  any  discretion  in  respect  to  ir.  When  the 
law  fixes  definitely  the  amount  of  any  claim, 
and  also  fixes  the  manner  and  time  of  pay- 
ment, and  the  person  to  whom  it  is  due,  and 
the  claim  is  presented  to  the  comptroller  by 
that  person,  and  at  that  time,  he  has  in  respect 
to  it  "no  discretion  to  exercise,  no  judgment 
to  use,  and  no  duty  to  perform"  but  to  draw 
his  order  in  payment  of  it. 

Slate  V.  Bordelon,  6  La.  Ann.  68;  Kendall  y. 
United  Statee,  87  U.  S.  12  Pet  524.  9  L.  ed. 
1181;  Riee  t.  State,  95  Ind.  88;  Angle  ▼.  Bun- 
ion, 88  N.  J.  L.  403. 

Mr,  Cfreorg^  H«  Ha«tiii{gs»  Atty-Gen,, 
for  respondent 

RaMB*  (7.,  filed  the  following  opinion: 

The  liCgislature  of  1898  passed  an  Act  (House 

Roll  No.  278)  in  words  and  figures  as  follows: 

''An  Act  for  the  relief  of  Scott's  Bluff  county, 

Nebraska,  and  to  appropriate  $7,495.78  to  said 
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county.  Be  it  enacted  by  the  legislature  of  tbe 
state  of  Nebraska:  Section  1.  That  there  is 
hereby  appropriated  out  of  any  funds  in  tbe 
state  treasury,  and  not  otherwise  appropriated, 
the  sum  of  $7,495.78  for  the  relief  of  Scott's 
Bluff  county,  and  to  reimburse  said  county  for 
expenses  incurred  in  the  trial  of  one  Qeorge  S. 
Arnold  upon  tbe  charge  of  murder,  at  the  ad- 
journed July  term,  lS9,  of  the  district  court 
within  and  for  said  county;  and  the  auditor  is 
hereby  authorized  to  draw  his  warrant  upon 
the  state  treasurer  for  the  above  amount  in 
favor  of  said  Scott's  Bluff  county."  On  August 
5,  1898,  the  treasurer  of  Scott  s  Bluff  county 
duly  demanded  of  the  auditor  of  public  ao> 
counts  that  he  draw  his  warrant  upon  the  state 
treasurer,  rayable  to  the  treasurer  of  said 
Scott's  Bluff  county,  for  the  amount  so  appro- 
priated by  the  legislature.  The  auditor  de- 
clined to  comply  with  this  request,  and  there- 
upon the  treasurer  of  Scott's  Bluff  county,  as 
relator,  filed  in  this  court  an  application  lor  a 
peremptory  mandamus  commanding  the  au- 
ditor to  dfraw  such  warrant.  Tbe  auditor 
answered  tbe  application,  and  alleg^  the  fol- 
lowing as  reasons  for  declining  to  draw  his 
warrant:  *'And  this  respondent  further  says 
that  under  tbe  provisions  of  the  constitution 
and  laws  of  the  state  of  Nebraska  the  auditor 
of  public  accounts  has  authority  to  examine 
and  adjust  all  claims  against  the  state,  when 
presented  to  him,  and  to  refuse  to  pay  the  same 
when,  in  his  opinion,  the  same  are  illegal  or 
unjust  And  this  respondent  alleges  that  he 
found  said  claim  for  said  Scotf  s  Bluff  county 
unjust  and  illegal ;  that  the  act  making  the 
appropriation  is  contrary  to  the  letter  and  spirit 
of  the  constitution  of  the  state  of  Nebraska; 
that  the  said  county  of  Scotf  s  Bluff  was  put 
to  some  expense  by  reason  of  said  trial,  but  the 
amount  thereof,  this  respondent  alleges,  upon 
information  and  belief,  was  a  much  less  sum 
than  the  sum  alleged  to  have  been  appropriated 
by  tbe  legislature.  .  .  .  This  respondent  fur- 
ther alleges  that  heretofore,  to  wit,  on  tbe  20th 
day  of  June,  1898,  one  Nellie  M.  Richardson 
.  •  .  served  upon  this  respondent  ...  a  w^ 
tice  of  an  attorney's  lien  upon  said  sum  .  .  . 
appropriated  by  the  legislature  of  the  state  of 
Nebraska  for  the  use  and  benefit  of  said  Scott's 
Bluff  county,  which  said  notice  is  in  words 
and  figures  following:  'Notice.  To  Eugene 
Moore,  Auditor  Public  Accounts  of  tbe  State 
of  Nebraska:  You  will  take  notice  that  I, 
Nellie  M.  Richardson,  do  claim  aa  attorney's 
lien  upon  the  funds  appropriated  by  the  legia- 
lature  of  tbe  state  of  Nebraska  to  reimbursa 
Scott's  Bluff  county  for  expenses  incurred  in 
the  trial  of  Georse  S.  Arnold,  in  the  sum  of 
$1,500.  [Signed]  Nellie  M.  Richardson."* 
To  thto  answer  the  relator  demurs.  We  will 
first  dispose  of  the  auestion  of  tbe  attorney's 
lien  attempted  to  be  nled  against  this  appropri- 
ation. Section  8,  chap.  7,  p.  90,  Comp.  Stat 
Neb.,  provides:  "An  attorney  has  a  lien  for 
a  general  balance  of  compensation  upon  an^ 
papers  of  his  client  which  have  come  into  his 
possession  in  the  course  of  his  professional  em- 
ployment; upon  money  in  his  hands  belonging 
to  his  client,  and  in  tbe  hands  of  the  adverse 
party  in  an  action  or  procMding  in  which  the 
attorney  was  employed,  from  the  time  of  the 
giving  notice  of  the  lien  to  that  party."    Now, 
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tkis  money  fo  not  Id  Richardson's  bands.  It  is 
in  the  hands  of  the  treasurer  of  the  state  of 
Nebraska.  And  neither  the  state  nor  its  treas- 
arer  are,  or  have  been,  adverse  parties  to  aDv 
action  or  proceeding  brought  or  had  by  Scott  s 
Bluff  county,  for  whom,  it  appears,  Richard- 
son is  attorney.  Richardson,  then,  has  not 
brought  herself  within  this  statute,  and  that  is 
one  reason,  at  least,  why  she  can  have  no  lien 
on  this  money.  But,  if  Richardson  has  ren- 
dered services  for  Scott's  Bluff  county,  she  can 
file  her  claim  against  the  county,  with  the 
county  clerk  thereof,  and  have  the  county  au- 
thorities of  that  county  pass  upon  its  merits. 
This  court  cannot  andit  her  claim  against 
Bcotfs  Bluff  county.  The  law  has  provided 
ample  remedies  and  methods  of  procedure  for 
all  persons  having  claims  against  a  county,  and 
these  remedies  must  be  pursued.  An  attorney 
will  not  be  permitted  to  use  this  court,  in  a 
mandamus  proceeding,  for  the  purpose  of 
having  the  merits  or  amount  of  his  claim 
against  a  county  adjudicated.  It  may  well  be 
doubted  if  in  any  case  an  attorney's  or  other 
lien  can  be  successfully  asserted  against  money 
appropriated  by  the  legislature  to  any  person 
or  corporation,  public  or  private,  while  in  the 
bands  of,  or  under  the  control  of,  an  officer  of 
the  state.  It  would  be  contrary  to  good  public 
policy,  and  detrimental  to  the  due  administra- 
tion of  the  affairs  of  the  state,  to  permit  its 
officers  to  be  harassed  and  hindered  in  the  dis- 
charge of  their  duties  by  parties  asserting 
rights,  either  by  way  of  attorney's  liens,  at- 
tachments, or  garnishment  proceedings,  or 
otherwise,  to  funds  in  the  hands  of,  or  under 
the  control  of,  such  officers.  The  claim  of 
Richardson  filed  with  the  auditor  is  not  a  lien 
on  the  money  appropriated  by  the  legislature 
to  Scott's  Bluff  county,  and  the  auditor  may 
disregard  such  lien  with  impunity. 

The  next  reason  assigned  by  the  auditor  for 
not  drawing  the  warrant  to  pay  the  appropria- 
tion is  "that  the  Act  making  the  appropriation 
is  contrary  to  the  letter  and  spirit  of  the  consti- 
tution of  the  state  of  Nebraska."  We  quote 
Cooley's  Constitutional  Limitations  (4th  ed.  p. 
210),  as  follows:  *'When  a  law  of  congress  is 
assailed  as  void,  we  look  into  the  National 
CSonstitution  to  see  if  the  granting  of  specified 
powers  is  broad  enough  to  embrace  it.  But, 
when  a  state  law  is  attacked  on  tbe  same 
ground,  it  is  presumably  valid,  in  any  case;  and 
this  presumption  is  a  conclurive  one,  unless,  in 
the  Constitution  of  the  United  Stales  or  of  the 
state,  we  are  able  to  discover  that  it  is  prohib- 
ited. We  look  in  the  Constitution  of  tbe  United 
States  for  grants  of  legislative  powers,  but  in 
the  constitution  of  the  state  to  ascertain  if  any 
limitations  have  been  imposed  upon  the  com- 
plete powers  with  which  the  legislative  depart- 
ment of  the  state  is  vested  in  its  creation.  A 
congress  can  pass  no  laws  but  such  as  the  con- 
stitution authorizes  either  ezprenly  or  by  clear 
implication,  while  the  state  legislature  has  juris- 
diction of  all  subjects  on  which  its  legislation  is 
not  prohibited.  The  lawmaking  power  of  the 
state  recognizes  no  restrictions,  and  is  bound 
by  none,  except  such  as  are  imposed  by  the 
constitution.  That  instrument  has  been  aptly 
termed  a  legislative  act  by  the  people  them- 
selves, in  their  sovereign  capacity,  and  is 
therefore  a  paramount  law.    Its  objects  is  not 
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to  grant  legislative  power,  but  to  conflne  and 
restrain  it.  Without  the  constitational  lim- 
itations, the  power  to  make  laws  would  be  ab- 
solute." Tested  by  the  rule  quoted  from  this 
eminent  jurist,  there  is  nothing  in  tbe  consti^ 
tution  of  Nebraska  that  prohibits  tbe  legisla- 
ture of  the  state— representing,  as  it  does,  the 
sovereignity  of  the  people — from  appropriating 
money  to  reimburse  a  county  for  expenses  in- 
curred by  it  in  tbe  prosecution  of  criminalB. 
True  there  is  no  legal  obligation  resting  oo 
tbe  state  to  pay  such  expenses,  but  tbe  power 
of  the  legislature  to  appropriate  money  is  not 
limited  by  the  legal  obligations  of  the  state. 
We  quote  again  from  Cooley's  Constitutional 
Limitations  (p.  608),  as  follows:  "It  mast  al- 
so be  stated  that  the  proper  authority  to  de- 
termine what  should  and  what  should  not 
properly  constitute  a  public  burden  is  the  1^- 
islative  department  of  the  state,  .  .  •  sim 
in  determining  this  question  tbe  l^slatnre 
cannot  be  held  to  any  narrow  or  technical  rale. 
Certain  expenditures  are  not  only  absolutely 
necessary  to  the  existence  of  a  goveroment, 
but,  as  a  matter  of  policy,  it  may  sometimes 
be  proper  and  wise  to  assume  other  burdeos, 
which  rest  entirely  upon  considerations  of 
honor,  gratitude,  or  charity.  .  .  .  There 
will  therefore  be  necessary  expenditures,  and 
expenditures  which  rest  upon  considerattons 
of  policy  alone,  and  in  regard  to  the  oue,  as 
much  as  to  the  other,  tbe  decision  of  that  de- 
partment to  which  alone  questions  of  state 
policy  are  addressed  must  be  accepted  as  oon- 
clusive."  This  appropriation  may  be  unjust. 
In  making  it,  the  legislature  may  have  acted 
unwisely.  But  of  these  things  the  legislature 
itself  is  sole  Judge.  The  courts  cannot  inquire 
into  either  the  motive  or  justness  of  the  law. 
Their  only  concern  is  with  its  legality. 

Finally,  the  auditor  alleges  as  a  reason  for 
his  refusal  to  draw  this  warrant,  that  by  the 
constitution  and  laws  of  this   state  he   has 
authority  to  examine  and  adjust  all  claims 
against  the  state,  and  that,  while  Scott's  Bhiff 
county  was  put  to  some  expense  in  the  proas- 
cution  of  Arnold  for  murder,  the  amount  of 
such  expense,  he  (the  auditor)  is  informed  and 
believes,  is  much  less  than  the  sum  appropri- 
ated by  the  legislature.    In  other  words,  the 
auditors  contention  here  is  that,  notwithstand- 
ing the  legislature  appropriated  a  specificallT 
named  sum  of  money  for  the  relief  of  Scott^ 
Bluff  county,  and  to  reimburse  it  for  Uie  ex- 
pense incuired  by  it  in  tbe  prosecution  of  Ar- 
nold, yet  he  (the  auditor)  Is  invested  by  tbe 
constitution  and  laws  with  the  discretion  to 
examine  into  and  ascertain  the  exact  amount  of 
money  expended  by  tbe  county  in  the  criminal 
prosecution,  and  then  draw  his  warrant  for 
such  sum  only  as  he  ascertains  tbe  county  ex- 
pended.   If  by  the  express  words  of  tbe  act,  or 
if  by  any  reasonable  construction  thereof,  it  ap- 
peared that  the  legislature  intended  to  appropri- 
ate $7,495.78,  or  so  much  thereof  as  might  be 
necessary  to  reimburse  the  county,  then  doubt- 
less the  auditor's  position  would  be  tenable. 
But  no  such  words  of  limitation  of  the  amount 
appropriated  are  in  the  act,  nor  can  they  be  read 
into  it  by  any  fair  or  reasonable  constmcCioD. 
What  was  the  intention  of  tbe  legisltture  is 
the  premises?    Doubtless,  to  folly  reimbmse 
Scott's  Bluff  county  for  the  expense  iaearred 


18M 


Statf,  ex  rd.  Sayrb,  v.  Moobb. 


77T 


by  it  in  ptosecutiDg  Arnold  for  murder.  The 
appropriation  of  tbis  money — a  gift,  in  fact — 
"was  within  the  power  of  the  legislature;  and 
no  inauiiy  or  objection  is  admissible  on  the 
X>art  of  the  auditor  as  to  whether  the  appropri- 
ation was  Just,  whether  it  was  bestowed  upon 
an  undeserving  recipient,  or  what  motives  in- 
fluenced the  legislature  to  make  it.  Nor  can 
the  auditor  be  heard  to  sa^  that  the  gift  was 
too  large;  that  the  appropriation  carried  more 
money  than  was  required  to  reimburse  the 
county  for  what  it  had  expended.  The  only 
duty  left  for  the  auditor  in  the  premises  te 
a  merely  ministerial  one.  He  has  no  author- 
ity to  supervise  the  action  of  the  legislature 
by  an  icqury  into  the  actual  expenditures  of 
Scott's  Bluff  county  in  the  prosecution  of 
Arnold. 

Section  9,  art.  9,  of  the  Constitution  pro- 
vides: "The  legislature  shall  provide  by  law 
that  all  claims  upon  the  treasury  shall  be  ex- 
amined and  adjusted  by  the  auditor  and  ap- 
proved by  the  secretary  of  state  before  any 
warrant  for  the  amount  allowed  shall  be 
drawn:  provided  that  a  party  aggrieved  by  the 
decision  of  the  auditor  and  secretarv  of  state 
may  appeal  to  the  district  court."  Ifow,  what 
is  meant  in  this  constitutional  provision  by 
*'claims  upon  the  treasury*'  which  the  auditor 
must  examine  and  adjust?  We  take  it  that  it 
means  claims  which  the  state  is  or  may  be  un- 
der legal  obligation  to  pay,  such  as  the  salaries 
of  its  officers  and  employes,  the  costs  of  erect- 
ing buildings,  and  the  expense  attendant  upon 
the  maintenance  of  its  prisons, asylums,  schools, 
and  other  institutions.  We  do'  not  think  the 
appropriation  of  the  specific  sum  by  the  legis- 
lature to  a  particularly- named  person,  as  a 
donation,  gift,  or  a  reward,  and  for  which  the 
state  was  under  no  legal  obligation,  comes 
within  the  claims  which  the  auditor  must  ex- 
amine and  adjust.  True,  "he  is  placed  in  bis 
position  as  agent  of  the  state  to  protect  the 
treasury  against  demands  not  lawfully  due  and 
payable  by  the  state;  and  when  a  clnim  is  pre- 
sented, he  must  ascertain  whether  or  not  there 
is  authority  of  law  for  its  payment,  and  if  he 
finds  such  authority  that  should  satisfy  him. 
If  the  legislature  has,  by  express  enactment, 
directed  that  a  certain  sum  shall  be  paid  to  a 
person,  and  appropriated  the  money  for  such 
payment,  the  auditor's  duty  in  the  premises 
becomes  then  merely  ministerial.  "The  power 
conferred  upon  him  is  not  to  supervise  the  ac- 
tion of  the  state,  when,  by  its  legislature,  it 
has  admitted  and  acknowledged  the  claim,  and 
ordered  it  to  be  paid.  Where  the  claim  is  not 
admitted  by  the  state,  he  then  stands  in  be- 
half of  the  state,  and,  as  its  agent,  it  is  his 
duty  to  determine  whether  or  not  it  is  admissi- 
ble, and  justly  and  legally  due;  but  when  his 
principal,  the  state,  whose  officer  he  Is,  ac- 
knowledges the  claim,  aud  directs  it  to  be  paid, 
then,  inasmuch  as  the  state's  regulation  for  the 
payment  of  money  requires  him  to  draw  war- 
rants upon  the  treasurer  before  such  money 
can  be  paid,  his  duty  is,  without  Questioning, 
to  conform  to  such  direction.  Finding  the 
law  for  its  payment  to  exist,  he  must  regard 
that  as  plenary  evidence  that  it  is  justly  due. 
He  cannot  properly  question  the  authority  of  an 
act  of  the  legislature  directing  the  payment  of 
money  by  the  state,  or  disregard  its  authority, 
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however  fully  he  may  be  convinced  that  the 
money  is  bestowed  upon  an  undeserving  re- 
cipient."   AngU  V.  Evnyon,  88  N.  J.  L.  403. 
"Whenever  the  money  necessary  to  pay  a  par- 
ticular claim  against  a  state  has  been  appro- 
priated by  the  legislature,  and  the  amount  of 
the  claim  has  been  definitely  ascertained  in  a 
manner  prescribed  by  law,  a  refusal  by  the 
auditor  of  said  state  to  draw  his  warrant  upon 
the  treasurer  of  the  state  for  the  payment  of 
the  claim  will  authorize  the  interposition  of  the 
courts    by  appropriate    mandatory    proceed- 
ings."   High,  Extr.  Rem.  §  100.    True,  the 
constitution  makes  it  the  dutv  of  the  auditor 
to  adjust  claims.     '*  'Adjust  means  to  settle 
or  bring  to  a  satisfactory  state,  so  that  the  par- 
ties are  agreed  in  the  result;  as,  to  adjust  ac- 
counts."    Webst.  Diet.     We  are  aware  that  it 
was  said  in  Stats  v.  Babcock^  22  Neb.  88,  that 
the  constitutional  provision  requiring  claima 
upon   the   stale  treasurer    to    be    examined 
and  adjusted  by  the   auditor   applied  to  all 
claims,   whether    by   virtue    of   a     specific 
appropriation  or  not,  and  that  the  making  of 
a  specific  appropriation  by  the  legislature  for 
the  purpose  of  paying  a  demand  against  the 
state  was  in  no  sense  the  auditing  of  such 
claim.    But  that  case  should  be  distinguished 
from  the  one  here.    The  appropriation  consid- 
ered in  State  v.  Badeaek,  eupra^  was  for  pay- 
ing the  expenses  incurred  by  the  state  in  the 
prosecution  of  certain  persons  for  crimes  com- 
mitted in  an  unorganized  territory  of  the  srnte. 
By  the  second  section  of  that  appropriation 
act  it  was  provided,  *'And  the  auditor  is  here- 
by authorized  to  draw  bis  warrant  for  the  sev- 
eral amounts  due  to  the  parties  named  in  tbis 
act, "and   the    court    said:     "This    lan^ua^e 
would  seem  to  indicate  that  it  was  the  purpose 
of  the  legislature  that  the  outstanding  indebt- 
edness should  be  paid  to  the  parties  holding 
the  claims,   upon  the  ascertainment    by  the 
auditor  of  the   amounts  due  to  each  of  the 
parties  named,  but,  of  course,  not  In  excess  of 
the  sum  appropriated."    It  is  also  stated  in 
State  V.  Babcoek^  svpra:    ** The  legislature  has- 
no  authority,  under  the  constitution,  to  audit 
or   adjust  a    claim  against  the  state;  and  if 
money  is  appropriated  to  pay  an  illegal  claim, 
or  one  which  the  state  does"  not  owe,  and  the 
auditor  so  finds  upon  examination  and  adjust- 
ment, it  is  his  duty  to  refuse  to  issue  a  war- 
rant,  notwithstanding    said    appropriation.** 
But  this  point  was  not  necessarv  to  a  decision 
of  the  case  there  decided,  ana  the  rule  there 
announced  should  be  restricted  to  such  claima 
and  demands  as  the  state  is  under  a  legal  ob- 
ligation to  pay,  and  not  extended  to  appropri- 
ations of  specific  sums  of  money  made  by  the 
legislature   as  a  donation,    gift,   reward,   or 
charity.    Suppose  the  goveraor  should  offer  a 
reward  of  $1,000  for  the  arrest  and  return  to 
the  state  of  a  fugitive  from  Justice,  and  A. 
should  arrest  and  return  the  furtive,  and  the 
legislature  should,  after  inquiring  and  ascer- 
taming  that  A.  had  earned  the  reward,  appro- 
priate $1,000  to  him  for  having  arrested  and 
returned  the  fugitive.    Gould  the  auditor  in- 
quire into  the  value  of  the  time  and  outlay  of 
A.  in  arresting  and  returning  the  fugitive,  and 
refuse  to  draw  a  warrant  for  only  the  value  of 
A.'s  time  and  expenses?   In  such  a  case,woald 
there  be  any  adjustment  to  be  made  by  the 


778 


Nbbbaska  Supkemb  Coubt. 


auditor  of  A's  claim?  Would  the  auditor 
liave  any  duty  to  perforin  in  the  premises,  but 
a  mere  ministerial  one?  Would  he  have  any 
discretion  in  the  premises?  The  legislature  of 
1898  (House  Roll  I9o.  85)  appropriated  the 
aum  of  $2,00(^  for  the  payment  of  damages 
sustained  by  one  Maurer  while  engaged  In  the 
public  service  as  a  priyate  in  the  Nebraska 
National  Guards,  it  was  recited  in  the  act 
that  Maurer  was  exposed  to  the  cold  and  freez- 
ing weather,and  by  reason  thereof  he  contracted 
rheumatism,  which  became  chronic,  and  from 
which  he  suffered  great  physical  pain,  and  be- 
came incapacited  for  work,  and  was  prevented 
from  following  his  vocation  and  earning  a  liv- 
ing, and  that  he  was  required  to  pay  out  large 
sums  of  money  for  medical  care  and  attendance 
for  a  period  of  more  than  two  years.  When 
Maurer  presents  his  claim  to  the  auditor,  can 
the  latter  institute  proceedings  to  ascertain  the 
value  of  the  time  lost  by  Maurer  by  reason  of 
liis  rheumatism  and  sickness;  the  expenses 
paid  by  him  for  physicians,  nurses,  etc.  ?  Can 
he  call  experts  to  testify  as  to  whether  Maurer 's 
injury  is  permanent,  and,  if  so,  his  exx>ectancy 
of  life,  and  the  present  worth  of  what  he  prob- 
ably would  have  earned,  had  he  not  been  in- 
ured? This  legislative  gift  or  donation  to 
liaurer  contains  an  allowance  for  physical 
auflering.  Can  the  auditor  say  that  too 
much  was  allowed  for  such  suffering,  and 
reduced  the  appropriation  accordingly?  We 
think  not  And  yet  he  may  do  all  these 
things,  in  ItLaurers  case,  if  his  contention 
here  is  correct,  viz.,  that  his  duty  as  auditor 
requires  him  to  ascertain  the  amount  of  ac- 
tual expenses  incurred  by  Scott's  Bluff  county 
in  the  prosecution  of  Arnold,  and  then  draw 
his  warrant  for  that  sum  only.  Such  cannot 
be  the  law.  If  it  is,  then,  instead  of  a  govern- 
ment of  three  co-ordinate  departments,  the 
legislative  is  subordinate  to  the  executive  de- 
partment. The  auditor  is  an  able  and  con- 
flcientious  officer,  and  deserving  of  the  highest 
commendation  for  the  Jealous  care  with  which 
be  guards  the  public  treasury,  and  he  acts 
wisely  in  shielding  himself  from  liability  by 
the  decisions  of  the  courts  in  cases  where  he  u 
in  doubt;  but  in  the  case  at  bar  he  may  not 
only  legally  draw  the  warrant  demanded  by 
the  relator,  but  it  is  his  duty  to  do  so.  He  has 
no  discretion  in  the  premises. 

The  demurrer  to  the  return  m  itutained^  and 
4he  writ  mU  issue  as  prayed  for* 

Judgment  accordingly. 

Norval*  Ch,  J.,  dissenting: 

Upon  the  question  of  the  constitutionality 
of  the  act  of  the  legislature  under  considersr 
tion,  I  express  no  opinion.  While  I  concur  in 
the  views  expressed  by  Hagan,  C7.,  relating  to 
the  claim  of  Nellie  M.  Richardson  for  an  a^ 
tomey's  lien,  I  am  unable  to  agree  to  the  prop- 
osition that  the  duty  of  the  auditor  in  the 
premises  is  merely  mmisterial,  and  that  he  has 
no  authority  to  examine  into  and  determine 
the  actual  sums  expended  by  the  county  in  the 
prosecution  of  Arnold.  I  deem  It  proper  to 
atate  the  reasons  for  my  dissent. 

It  is  conceded  by  the  majority  opinion  that 
fiiandamus  would  not  lie  ^'if  by  the  express 
i7ords  of  the  act.  or  if  by  anv  reasonable  con- 
atruction  thereof,  it  appeared  that  the  legisla- 
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ture  intended  to  appropriate  $7,495.78,  or  ao 
much  thereof  as  might  be  necessary  to  reini- 
burse  the  county;"  and  there  can  be  no  doubt 
of  the  soundness  of  the  proposition  stated. 
What,  then,  is  the  proper  interpretation  to  bo 
placed  upon  the  statute  under  review?    Id  Um 
body  of  the  act  it  is  provided  "that  there  is 
hereby  appropriated  out  of  any  funds  in  the 
state  treasury,  and  not  otherwise  appropriated, 
the  sum  of  ¥7,405.78  for  the  relief  of  Scotfa 
Bluff  county,  and  to  reimburse  said  coonty  for 
expenses  incurred  in  the  trial  of  one  Geoi^ge  S. 
Arnold  upon  the  charge  of  murder,    .    .     . 
and  the  auditor  is  hereby  authorized  to  draw 
his  warrant  upon  the  state  treasurer  for  the 
above  amount  in  favor  of  said  Scott's  Bluff 
county."    It  is  argued  that  the  legislature,  by 
this    act,    appropriated    a   deflntte.    specific 
amount  to  be  paid  the  county;  that  the  ap- 
proval of  this  claim  required  of  the  auditor  is 
merely  formal;   and  that  he  can  exercise  no 
discretion  whatever.    The  statute  defining  tbe 
duties  of  the  auditor,  as  well  as  the  constitu- 
tion, requires  that  officer  to  examine  and  audit 
all  appropriations;  and  it  has  been  the  univer- 
sal practice  in  the  auditor's  office,  since  the 
adoption  of  the  present  state  constitution,  to 
do  so,  and  that,  too.  In  cases  of  appropriations 
as  specific  as  is  the  case  before  us.    This  cus- 
tom must  have  been  known  to  the  framers  of 
this  act  at  the  time  it  was  adopted,  and  it  la 
fair  to  presume  that  the  lawmakers  intended 
that  the  claim  of  the  county,  which  this  ap- 
propriation was  intended  to  pay,  should  be 
audited,  as  had  been  the  custom  theretofore. 
The  object  of  the  legislature  in  passing  the  act 
was  to  reimburse,  or  make  whole,  the  county 
for  all  the  legitimate  expenses  incurred  by  it 
in  the  prosecution  and  trial  of  Arnold,  and 
nothing  further.     The  statute  regulates  the 
costs  in  a  criminal  prosecution  for  a  felony, 
and  when  the  offense  is  committed  in  an  or- 
ganized county  the  law  requires  that  the  county 
where  the  trial  is  had  shall  pay  the  costs  and 
expenses  thereof.    The  legislature,  by  this  act, 
undertook  to  relieve  Scott's  Bluff  county  of 
this  burden.    The  appropriation  reads,  'Tor 
the  relief  of  Scott's  Bluff  county  and  to  reim- 
burse said  county  for  expenses  incurred,"  etc 
What  was  meant  by  the  use  of  the  word  "re- 
imburse?"   Webster  defines  it  thus:  "Tore- 
place  in  a  treasury  a  purse,  as  an  equivalent 
for  what  has  been  taken,  lost,  or  expended;  to 
refund;  to  pay  back;  to  restore:  as,  to  reim- 
burse the  expenses  of  a  war."    In  construing 
statutes,  words  should  be  given  their  ordinaiy 
meaning;  and,  so  interpreting  the  lan^age  of 
this  appropriation,  it  is  clear  to  my  mind  that 
the  state  is  only  required  to  refund  or  pay  to 
the  relator  the  amount  of  costs  and  expenses 
incurred  by  the  county  in  the  trial  of  Arnold, 
not  exceeding  the  sum  appropriated  for  that 
purpose.    The  auditor  was  not  directed  by  the 
act  to  draw  his  warrant  upon  the  treasury  for 
$7,495.78,  but  he  was  authorized  to  do  so  if  it 
required  that  sum  to  reimburse  the  county. 
Was  it  the  duty  of  the  auditor,  under  the  con- 
stitution and  statute,  without  discretion,  to 
audit  this  claim?    By  section  9,  art  9,  of  tbe 
state  Constitution,  it  is  provided  that:  "The 
legislature  shall  provide  by  law  that  all  ckdnos 
upon  the  treasurv  shall  be  examined  and  ad- 
Justed  by  the  auditor  and  approved  by  the  see- 
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retary  of  state  before  any  warrant"  for  the 
amount  allowed  shall  be  drawn,  provided  (hat 
«  party  aggrieved  by  the  decision  of  the  au- 
ditor and  secretary  of  state  may  appeal  to  the 
district  court."  In  accordance  with  the  re- 
quirements of  the  foregoing  constitutional  pro- 
vision, the  legislature,  in  lb77,  passed  a  law 
providing  for  the  examination  and  adjustment 
of  claims  upoB  the  state  treasury.  Laws  1817, 
p.  20d,  Oomp.  Btat.  chap.  83,  art  8.  1  here 
qaote  the  entire  act: 

* 'Section  1.  All  claims  of  whatever  nature 
upon  the  treasury  of  this  state,  before  any 
warrant  shall  be  drawn  for  the  payment  of  the 
same,  shall  be  examined  and  adjusted  by  the 
auditor  of  public  accounts,  and  approved  by 
tbe  secretary  of  state:  provided,  however,  that 
BO  warrant  shall  be  drawn  for  any  claim  until 
an  appropriation  shall  be  made  tlierefor. 

'*Sec,  2.  The  auditor  of  public  accounts 
shall  keep  a  record  of  all  claims  presented  to 
him  for  examination  and  ndjustn^ent,  and  shall 
therein  note  the  amount  of  such  c:aim  as  shall 
be  allowed  or  disallowed,  and  in  case  of  the 
disfiUowance  of  all  such  claims,  or  any  part 
thereof,  the  party  aggrieved  by  the  decision  of 
the  auditor  and  secretary  of  state,  may  appeal 
therefrom  to  the  district  court  of  the  county 
where  the  capitol  is  located,  within  twenty 
days  after  receiving  official  notice.  Such  ap- 
peal may  be  taken  in  tbe  manner  provided  by 
law  in  relation  to  appeals  from  county  courts 
to  such  district  courts,  and  shall  be  prosecuted 
to  effect  as  in  such  cases:  provided,  however, 
that  the  party  taking  such  appeal  shall  give 
bond  to  the  state  of  Kebraska  io  the  sum  of 
two  hundred  dollars,  with  sufficient  surety,  to 
be  approved  by  the  clerk  of  the  court  to  which 
fluch  appeal  may  be  taken,  conditioned  to  pay 
all  costs  which  may  accrue  to  the  auditors  of 
public  accounts,  by  reason  of  taking  such  ap- 
|)eal.    No  other  bond  shall  be  reauired. 

"Sec.  8.  In  case  the  appeal  shall  be  taken  as 
provided  in  section  two  of  this  act,  and  on  trial 
thereof,  the  district  court  shall  be  of  tbe  opinion 
that  the  decision  of  the  said  officers  was  wrong, 
either  in  fact  or  law,  tbe  said  court  shall  re- 
Terse  the  same,  and  by  its  order  and  mandate 
require  the  said  auditor  to  issue  a  warrant,  in 
accordance  with  the  provisions  of  section  one 
of  this  act,  upon  tbe  treasury  for  such  an 
amount  as  shall  be  determined  on  the  trial  of 
such  appeal  to  be  legally  due  thereon.  If 
either  p*<rty  feel  aggrieved  by  the  said  Judg- 
ment, the  same  may  be  reviewed  in  the  su- 
preme court  as  in  other  cases. 

"Sec.  4.  No  claim  which  shall  have  once 
been  presenied  to  such  auditor  and  secretary 
of  state,  and  has  been  disallowed,  in  whole  or 
in  part,  shall  ever  again  be  presented  to  such 
officers  or  in  any  manner  acted  upon  by  them, 
but  shall  be  forever  barred,  unless  an  appeal 
shall  have  been  taken,  as  provided  in  section 
two  of  this  act. 

'*Sec.  5.  When  a  claim  has  been  in  part  al- 
lowed by  such  officers,  a  warrant  shall  be 
drawn  as  in  other  cases  where  the  whole  claim 
afaatl  lie  allowed." 

It  will  be  observed  that  we  have  not  only  a 
constitutional  provision,  but  an  imperative 
statute,  which  requires,  before  any  warrant 
shall  t>e  drawn  by  the  auditor  upon  the  state 
treasury,  that  the  claim  must  be  examined. 


audited,  and  allowed  by  the  auditor,  and  ap- 
proved by  the  secretary  of  state;  and  yet  it  is 
here  sought  to  compel  by  mandamus  the  issu- 
ance of  a  warrant  for  the  full  amount  named 
in  the  appropriation  act,  when  the  claim  of  the 
county  has  not  as  yet  been  passed  upon  by  the 
auditor,  nor  has  such  claim  ever  been  pre- 
sented, either  to  him  or  the  secretary  of  state, 
for  approval  If  the  duty  of  the  auditor  and 
secretary  of  state,  as  regards  the  auditing  of 
this  claim,  is  ministerial  merely,  still  the  per- 
formance of  such  act  is  a  prerequisite  to  the 
right  of  tbe  auditor  to  draw  tbe  warrant.  This 
is  not  a  proceeding  to  require  the  approval  of 
the  claim,  but  to  compel  the  issuance  of  a  war- 
rant without  any  approval  by  either  of  the  of- 
ficers named.  To  grant  the  writ  is  to  disre- 
gard the  plain  requirements  of  both  the  con- 
stitution and  the  statute. 

It  is  said  the  claims  upon  the  treasury  which 
the  auditor  is  required  to  "examine  and  ad- 
lust/'  in  the  sense  in  which  that  term  is  used 
in  the  constitution,  are  "claims  which  the  state 
Is  or  may  be  under  legal  obligations  to  pay, 
such  as  tbe  salaries  of  its  officers  and  employes, 
the  costs  of  erecting  buildings,  and  the  expense 
attendant  upon  the  maintenance  of  its  prisons, 
asylums,  schools,  and  other  institutions."  We 
are  unwilling  to  so  limit  the  word  "claims," 
but  conclude  it  was  employed  in  i^#  broadest 
sense,  and  embraces  every  claim  against  tbe 
state  for  money  under  an  appropriation  made 
by  tbe  legislature.  Tbe  constitution  reads, 
"all  claims,"  and  we  have  no  right  to  inject 
words  into  that  instrument  by  Judicial  inter- 
pretation. That  it  is  the  right  and  duty  of  the 
auditor  to  pass  upon  and  audit  theclaim  under 
consideration,  we  entertain  no  doubt.  Section 
1  of  tbe  Act  of  1877.  above  quoted,  speaks  of 
"all  claims  of  whatsoever  nature.  More 
comprehensive  language  could  not  have  been 
employed  to  express  tbe  legislative  will.  The 
section  is  too  plain  to  leave  any  room  for  in- 
terpretation. Even  though  the  consiruction 
adopted  by  my  associates  is  the  correct  one, 
namely,  "claims  which  the  state  is  or  may  be 
under'legal  obligations  to  pay,"  are  the  only 
ones  which  the  auditor  is  required  to  examine 
and  audit,  it  is  the  duty  of  the  respondent  to 
pass  upon  and  determine  what  amount  of  this 
appropriation  Scott's  Bluff  county  is  entitled 
to  receive,  since,  the  moment  the  act  took  ef- 
fect, if  it  is  a  valid  and  constitutional  law,-* 
and  the  majority  have  so  found  and  declared, 
— the  claim  of  the  county  for  expenses  incur- 
red in  tbe  prosecution  of  Arnold  becomes  a 
legal  obligation  against  the  state. 

It  is  said  the  duty  of  the  auditor  in  the  prem- 
ises is  a  ministerial  one  merely,  and  that  he 
has  no  authority  to  inquire  into  the  amount  of 
money  actually  expenopd  by  the  county  in  the 
criminal  case.  The  constitution  and  the  stat- 
ute quoted  each  provides  for  an  appeal  to  the 
district  court  from  tbe  decision  of  the  auditor 
and  secretary  of  state  in  passing  upon  all 
claims  upon  the  state  treasury.  Sections  6,  7, 
art.  8,  chap.  88,  Comp.  Stat.,  are  as  follows: 

"Sec.  6.  All  persons  having  claims  against 
tbe  state  shall  exhibit  tbe  same,  with  the 
evidence  in  support  thereof,  to  the  auditor, 
to  be  audited,  settled,  and  allowed  wltbia 
two  vears  after  such  claims  shall  accrue;  and 
in  all  suits  brought  in  l>ehalf  of  the  state. 
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no  debt  or  claim  shall  be  allowed  against 
the  state  as  a  set-off,  but  such  as  has  been 
exhibited  to  the  auditor,  and  by  him  allowed 
or  disallowed,  except  only  in  cases  where  it 
shall  be  proved  to  the  satisfaction  of  the  court 
that  the  defendant  at  the  time  of  trial,  is  in 
possession  of  vouchers  which  he  could  produce 
to  the  auditor,  or  that  he  iwas  prevented  from 
exhibiting  the  claim  to  the  auditor,  by  absence 
from  the  state,  sickness,  or  unavoidable  acci- 
dent: provided,  the  auditor  in  no  case  shall 
audit  a  claim  or  seVoff  which  is  not  provided 
by  law. 

'**8ec.  7.  The  auditor,  whenever  he  may 
think  it  necessary  to  the  proper  settlement  of 
any  account,  may  examine  the  parties,  wit- 
nesses, or  others,  on  oath  or  afSrmation,  touch- 
ing any  matter  material  to  be  known  in  the 
scitlement  of  such  account." 

By  said  section  6  it  is  made  obligatory  up- 
on all  persons  having  claims  against  the  state 
to  exhibit  the  same,  with  the  evidence  in  sup- 
port thereof,  to  the  auditor,  to  be  audited, 
settled,  and  allowed,  within  a  specified  period 
after  the  accruance  of  the  claim;  and  by  the 
seventh  section  the  auditor  is  clothed  with  the 
power  to  administer  oaths,  to  take  testimony, 
and  examine  witnesses  and  the  claimant,  if  he 
deems  it  necessaiy  to  the  proper  adjustmeut  of 
the  claim  or  account.  The  dut^  enjoined  up- 
on the  auditor  is  not  merely  ministerial,  but,  to 
a  great  extent,  he  exercises  Judicial  functions; 
and  from  an  order  rejecting  a  claim,  in  whole 
or  in  part,  an  appeal  lies  to  the  district  court. 
The  conclusion  is  therefore  irresistible,  from  a 
consideration  of  the  several  sections  of  the 
statute  already  referred  to,  and  the  provisions 
of  the  constitution  quoted,  that  the  duty  of  the 
auditor,  in  examining  and  adjusting  claims 
presented  against  the  state,  requires  the  exer- 
cise of  judgment  and  discretion  to  determine, 
not  only  whether  such  claim  is  a  legal  obliga- 
tion, but  whether  the  amount  asked  is  Justly 
due.  After  the  auditor  has  passed  upon  and 
adjusted  a  claim,  and  the  secretary  of  state  has 
approved  the  same,  we  concede  the  auditor 
then  has  no  discretion  in  the  matter  of  draw- 
ing his  warrant  upon  the  treasury  for  the 
amount  found  due. 

This  case  comes  sguarelv  within  the  deci- 
sion in  State  v.  BabcotM,  23  I^eb.  88.  The  Leg- 
islature of  1883  passed  an  act  appropriating 
$6,  824.14  to  pay  the  expenses  incurred  in  the 
trial  of  I.  P.  Olive  and  others  for  murder, 
which  act  named  the  persons  and  the  amount 
of  money  each  should  receive,  and  authorized 
the  auditor  to  draw  a  warrant  for  the  several 
amounts  due  the  parties  named  in  the  act.  The 
relator  applied  for  a  mandamus  to  compel  the 
auditor  to  audit  his  claim,  and  to  draw  a  war- 
rant upon  the  treasury  for  the  same.  The 
court  denied  the  writ.  It  was  insisted  in  that 
case  that  the  duties  of  the  auditor  were  minis- 
terial, and  that  he  had  no  discretion  in  the 
premises.  The  court,  after  quoting  section  9 
of  article  0  of  the  Constitution  says:  "This 
language  clearly  implies  a  limitation  upon  the 
power  of  the  le^slature  in  the  matter  of  au- 
diting claims  against  the  state.  The  provision 
is  imperative.  The  legislature  shall  provide 
that  all  claims  upon  the  treasury  shall  be  ex- 
amined and  adjusted  by  the  auditor,  and  ap- 
proved by  the  secretary  of  state,  before  any 
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warrant  shall  be  drawn  or  the  money  paid. 
These  officers  are,  by  the  fundamental  law  of 
the  state,  made  the  examining  board,  through 
whose  hands  all  claims  must  pass,  Uftd  it  is 
not  within  the  power  of  the  legislature  to 
chanfie  this  tribunal.    It  cannot  review  the 
decision  of  those  officers,  for  the  section  clearly 
points  out  the  reviewing  court.    The  party 
aggrieved  may  appeal  to  the  district  court. 
The  fact  that  the  appropriation  is  specific  can 
have  no  weight  whatever,  for  section  28  of  ar- 
ticle 8  of  the  Constitution  provides  that  *no 
money  shall  be  drawn  from  the  treasury  except 
in  pursuance  of  a  specific  appropriation  made 
by  the  law,'  etc.    All  appropriations  of  money 
from  the  treasury  are  specific,  and  'all  claiiw 
upon  the  treasury  shall  be  examined  and  ad- 
justed by  the  auditor,'  etc.    This  is  no  distino- 
tion  in  appropriations.    It  is  true  that,  in  the 
section  [22,  art.  8]  above  referred  to,  it  Is  pro- 
vided that  'no  allowance  shall  be  made  for  the 
incidental  expenses  of  any  state  officer  excf  pt 
the  same  be  made  by  general  appropriatiooa,' 
etc. ;  but  this  provision  can  in  no  way  chan^ 
the  fact  that  each  appropriation  contained  m 
the  general  appropriation  must  be  a  specific 
appropriation    for   the   purpose    or   offlcen 
named,  and  even  then  an  account  most  be 
rendered,    'specifying  each  item.'      Nothing 
can  be  more  specific  than  such  an  appropria- 
tion.    No  warrant  can  be  drawn  except  In 
pursuance  of  an  appropriation,  but  the  auditor 
may  examine  and  adjust  claims  in  the  absence 
of  such  action  by  the  legislature.     While  it  is 
the  duty  of  the  legislature  to  see  that  no  appro- 
priations are  made  except  for  meritorious  claims 
yet  such  is  the  character  of  the  safeguards 
thrown  around  the  state  treasury  that  such  ap- 
propriation Is  by  no  means  a  final  adjustment 
or  auditing  of  the  claim.    It  simply  places  so 
much  of  toe  funds  in  a  position  to  be  use^i  bv 
the  auditor  and  secretary  when  the  claim  » 
examined  and  adjusted  by  the  auditor,  and  his 
action  is  approved  by  the  secretary.    While 
the  legislature  may  set  apart  money  to  pay  a 
daim,  it  cannot  pay  it  out,  nor  order  it  to  be 
done,  except  in  the  manner  provided  by  law. 
It  has  no  Jurisdiction  to  audit  claims,  and  it 
is  powerless  to  applv  the  money  thereon  with- 
out  the  quasi   Jumcial   concurrence  of  the 
officers  named.    If  money  is  appropriated  by 
that  body  to  pay  a  daim,  such  action  is  not  an 
adjudication  upon  its  validity,  to  such  an  ex- 
tent as  to  relieve  the  auditor  and  secretary 
from  responsibility,  for  their  duties  remain  aa 
fixed  by  the  constitution.    This  construction 
of  the  constitution  has  been  adopted  by  the 
legislature,  as  well  as  by  the  supreme  court  in 
its  former  decisions."    The  above  decision  was 
cited  with  approval,  and  followed,  in  StaU  v, 
Mocn^,  87  Neb.  607. 

Tov>le  V.  State,  8  Fki.  202,  was  an  applica- 
tion for  a  mandamus  against  the  comptroller 
of  the  state,  to  compel  him  to  audit,  allow,  apd 
pav  a  legal  claim  against  the  state.  The  di^ 
cult  court  awarded  the  writ,  and  the  soprems 
court,  on  appeal,  reversed  this  jadsment  and 
dismissed  the  action,  holding  the  cuim  could 
not  be  enforced  by  mandamus.  The  statute 
of  Florida  defining  the  duties  of  the  comptrol- 
ler in  the  matter  of  examining,  auditine.  ad- 
justing, and  settling  of  accounts  and  claims 
against  the  state  is  substantially  the  same  as 
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'the  proy1sfoD8  of  oar  statute.  The  third  and 
fourth  paragraphs  of  the  syllabus  in  the  Flor- 
ida case  are  as  follows:  ""Where  a  purelj 
ministerial  act  is  to  be  done,  and  there  is  do 
-other  specific  remedy,  a  mandamus  will  be 
granted;  but  where  the  person  against  whom 
the  mandamus  is  prayed  is  invested  with  judi- 
•cial  power,  or  acts  in  a  deliberate  capacity,  or 
has  the  power  and  right  of  deciding,  the  writ 
will  not  lie,  except  to  compef  him  to  proceed 
to  the  discharge  of  his  duly,  by  deciding  ac- 
<cording  to  his  best  Judgmeot.  The  comptrol- 
ler of  this  state,  in  the  administration  of  the 
concerns  of  his  office,  is  required  to  exercise 
judgment  and  discretion;  and  the  courts  can- 
not act  directly  upon  him  by  mandamus,  and 
thereby  guide  and  control  his  Judgment  and 
•discretion." 

Angle  y.  Bunyon,  88  N.  J.  L.  408,  is  relied 
upon  as  an  authority  in  the  majority  opinion. 
In  New  Jersey  the  office  of  the  comptroller  of 
the  treasury  is  created  by  the  legislature,  and  in 
tbat  state  there  is  no  constituiional  provision 
relating  to  the  auditing  of  claims  against  the 
state;  and  the  statutory  provision  upon  the 
-subject  is  not,  in  all  respects,  the  same  as  our 
own.  There  the  law  directs  that  the  comptrol- 
ler * 'shall  draw  all  warrants  on  the  treasury 
.  .  .  for  the  payment  of  all  moneys  directed 
by  law  to  be  paid  out  of  the  treasury."  It 
might  well  be  held  under  such  a  provision,  that 
"When  the  legislature  makes  a  specific  appro- 
priation of  money  the  auditing  officer  has  no 
discretion  in  the  matter  of  bia  drawing  his 
warrant  in  favor  of  the  partv  entitled  to  the 
appropriation.  1  do  not  think  that  authority 
should  control  the  decision  in  this  case,  but 
prefer  to  follow  the  former  adjudications  of 
this  court,  to  which  reference  has  been  already 
made.  Under  the  construction  adopted  by 
the  majority,  there  is  nothing  to  prevent  future 
legislatures  from  so  frammg  appropriation 
bills  as  to  completely  deprive  the  auditor  of  the 
constitutional  power  of  examining  and  audit- 
ing claims  upon  the  state  treasury. 

We  are  oi  the  omnion  that  the  relator  mis- 
took his  remedy.  The  statute  has  afforded 
^im  a  plain  and  adequate  remedy  at  law.    He 


should  present  the  claim  of  the  county  to  the 
auditor,  and,  if  rejected,  appeal  from  the  de- 
cision. Where  a  party  has  an  adequate  remedy 
by  the  usual  and  ordinary  proceeding  at  law, 
a  writ  of  mandamus  will  not  lie.  This  is  the 
settled  law  upon  the  subject.  State  v.  Omc^a, 
14  Neb.  265, 46  Am.  Rep.  108;  3taU  v.  Kinkaid, 
28  Neb.  641.  While  mandamus  is  the  appro- 
priate remedy  to  enforce  the  performance  of 
acts  on  the  part  of  public  officers  strictly  min- 
isterial, it  will  not  issue  to  control  the  discre- 
tion of  a  public  officer  {State  v.  Kendall,  16 
Neb.  262;  State  v.  Bapd,  86  Neb.  60),  nor  to 
compel  an  officer  exercising  judicial  functions 
to  make  a  particular  decision.  State  v.  Church- 
HI,  87  Neb.  702.  Mr.  High,  in  his  work  on 
Extraordinary  Legal  Remedies,  after  stating 
the  rule  as  to  ministerial  duties  of  auditing 
officers  being  controlled  by  mandamus,  at  sec- 
tion 102  says:  "Where,  however,  auditing 
officers,  intrusted  by  law  with  the  duty  of 
passing  upon  and  determining  the  validity  of 
claims  p 'gainst  a  state,  are  vested  with  powers 
of  a  discretionary  nature  as  to  the  performance 
of  their  duties,  a  different  rule  prevails.  In 
such  cases  the  fundamental  principle  denying 
relief  by  mandamus  to  control  the  exercise  of 
official  discretion  applies,  and  the  officers  hav- 
ing exercised  their  judgment,  and  decided  ad- 
versely to  a  claimant,  mandamus  will  not  lie 
to  control  their  decision,  or  to  compel  them  to 
audit  and  nllow  a  rejecteid  claim.  The  remedv, 
if  any,  for  such  a  grievance,  must  be  sought 
at  the  hands  of  the  legislature,  and  not  of  the 
courts.  And,  where  a  state  comptroller  is 
vested  with  certain  discretionary  powers  in  the 
adjusting  and  settlement  of  demands  against 
the  state,  he  cannot  be  compelled  to  issue  his 
warrant  for  the  payment  of  a  particular  sum." 
Upon  principle  and  authority,  I  am  con- 
strained to  hold  that  the  writ  should  be  de- 
nied; and  the  importance  of  the  question  in- 
volved, and  the  abuses  and  evils,  as  1  conceive, 
liable  to  result  from  the  construction  f^iven 
the  constitution  and  statute  by  my  associates, 
prompts  me  to  dissent  from  the  judgment  piro- 
nounced. 


NEW  YORK  COURT  OF  APPEAIA 


RE  Cancellation  from  Registry  Lists 

of 

The  Name  of  Matilda  Joslyn  QAQE. 

^  flchool  commissioner  whose  authority 
is  not  confined  to  one  school  district 

but  extends  to  many  of  them  with  power  of 
superinteadenoe  and  control  is  to  be  classed 
with  the  town  and  county  ofiBcers  within  a  con- 
stitutional provision  as  to  the  election  of  offl- 
oers  restrictlnff  the  franchise  to  male  citizens. 

(Jannary  23»  1804.) 

APPEAL  by  defendant  from  an  order  of  the 
General   Term   of   the   Supreme  Court, 

Noa.—For  note  on  right  of  women  to  vote,  see 
Coffin  V.  Thompson  (Mich.)  21  L.  R.  A.  682. 

^5  L.  R.  A. 


Fourth  Department,  afSrminff  an  order  eii> 
tered  in  the  office  of  the  ClerK  of  Onondaga 
County  striking  the  defendant's  name  from  the 
registry  list  of  the  third  election  district  of  the 
town  of  Manliufl.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Louis  Marshall*  for  ap'pellant: 

Chapter  314  of  the  Laws  of  1892  permitting 
women  to  vote  for  school  commissioners  u 
constitutional. 

For  more  than  seventy  years,  during  which 
period  the  constitutional  qualification  of  voters 
has  heen  defined  in  snbstantially  the  same 
terms  as  are  now  employed,  the  legislatures  of 
this  state  have  provided  for  other  qualifications 
than  the  constitutional  ones,  for  electors  for 
school  officers,  and  the  manifest  inference  is, 
especially  in  view  of  the  fact  that  the  state  hat 
been  divided  into  thousands  of  school  districts. 


See  also  37  L.  R.  A.  u44 ;  39  L.  R.  A.  76«. 
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In  each  of  wblch  school  offlcen  have  been  an- 
nually elected  without  question  by  voters  not 
possessing  the  constitutional  qualiflcations,  or 
at  which  voters  possessing  them  have  been 
prevented  from  voting  for  not  possessing  the 
statutory  qualifications,  that  the  constitu- 
tional provisions  nnder  consideration  were  not 
deemed  applicable  to  such  oflEloers. 

It  hss  uniformly  been  held  that  the  legisla- 
ture has  no  power  to  create  disabilities  not 
existing  under  the  constitution  or  to  restrict 
the  right  of  suffrage  which  the  constitution 
has  established,  and  it  must  neceasarilv  follow 
that  it  has  no  right  to  enlarge  the  classes  of 
voters  specified  in  the  constitution. 

Oreen  v.  ShumtoaVt  89  N.  Y.  418;  Ooetehetu 
T.  Matthewion,  01  N.  Y.  420. 

The  practical  construction  given  by  the  leg- 
islature to  a  constitutional  provision,  for  many 
years  acquiesced  in  and  acted  upon,  unques- 
tioned by  the  executive  and  administrative  de- 
partments is  entitled  to  controlling  weight  in 
its  interpretation,  and  has  almost  the  force  of 
a  Judicial  exposition. 

PeopU  V.  Dayton,  5.5  K  Y.  867;  PeopU  v. 
EofM  Im.  Oo.  92  N.  Y.  887;  SouthampUm  y. 
Mecax  Bap  Oyster  Co,  116  N.  Y.  16;  Skoeet  v. 
6yraeu9e.  129  N.  Y.  845;  People  v.  Westchester 
County  Board  of  8upn.  189  li .  Y.  524;  Fori  v. 
Bureh,  6  Barb.  78. 

The  qualifications  of  voters  for  school  offi- 
cers have  never  been  identical  with  those  of 
electors  as  defined  by  the  constitution;  hence, 
a  statute  permitting  women  to  vote  for  such 
ofBcers  was  not  unconstitutional. 

Belles  V.  Burr,  76  Mich.  1 ;  Wheeler  v.  Brady, 
16  Ean.  26;  State  v.  Cones,  15  Neb.  444;  Plum- 
mer  v.  Tost,  19  L.  R.  A.  110,  144  TIL  68.  See 
also  Opinion  cf  the  Justices,  115  Mass.  608. 

The  right  of  suffrage  at  school  elections  now 
exists  by  statute  in  all  of  the  New  England 
states,  in  New  Jersey,  New  York,  Penosvl- 
vania,  Michigan,  Indiana,  Illinois,  Wisconsm, 
Minnesota,  Kansas,  Nebraska,  Wyoming,  Da- 
kota, Colorado,  Cidifornia,  and  Louisiana. 

Fiske's  Civil  Government  of  the  United 
States,  pp.  44,  45. 

The  framers  of  the  constitution  in  using  the 
phrase  "all  ofScers"  intended  to  refer  to  offi- 
cers ^usdem  generis  with  those  specified  in  the 
earlier  portion  of  the  section,  viz.,  county, 
city,  town,  and  village  officers,  and  such 
other  officers  as  are  referred  to  in  the  constitu- 
tion. 

Where  general  words  follow  specific  words 
designating  certain  special  things,  the  general 
words  are  to  be  limited  to  cases  of  the  same 
general  nature  as  those  which  are  specified. 

People  V.  Richards,  108  N.  Y.  148;  Bermanee 
T.  Ulster  County  Board  of  Suprs.  71  N.  Y.  481 ; 
People  y.yew  York  dh  M.  B,  R,  Co.  84  N. Y.  565; 
Bast  Oakland  Twp,  v.  Skinner,  94  U.  S.  255, 
84  L.  ed«  125:  Thamet  d  M.  M,  Ins.  Co.  v. 
BamUton,  L.  R.  12  App.  Cas.  484. 

No  constitutional  right  to  vote  for  school 
commissioners  ia  vested  in  the  electors  defined 
by  art.  2,  g  1.  They  might  have  been  ap- 
pointed under  legislative  authority  by  the 
boards  of  supervisors  as  in  the  original  act;  by 
a  convocation  of  ministers;  by  an  institute  of 
female  teachers;  or  by  any  authority  desig- 
nated by  the  legislature. 

People  V.  Cluls.  50  N.  Y.  468, 10  Am.  Rep. 
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508;   Sturgis  v.  Spofford,  45  N.  Y.  446;    B$ 
Carboy,  27  Hun,  82. 

Messrs,   ChM>delle   *    Nottingli»in  fot 
respondent. 

Fineh*  J.,  delivered  the  opinion  of  tha 
court: 

The  question  argued  on  thia  appeal  is 
whether  a  woman  may  vote  for  school  com- 
missioner in  her  proper  district  within  the 
state,  and  it  arose  in  this  manner:  An  act 
of  the  lefflslature  (Laws  1892,  chap.  214) 
provides  that  ''all  persons,  without  regard 
to  sex,  who  are  eligible  to  the  office  of  school 
commissioner,  and  have  the  other  qualifica^ 
tions  now  required  by  law,  ahall  have  ^e 
right  to  vote  for  school  commissioner  in  the 
various  commissioner  districts  of  the  state.* 
The  act  further  requires  that  the  persons  «> 
entitled  to  vote  shall  be  registerea  ''as  pro- 
vided by  law  for  those  who  vote  for  county 
officers;"  that  the  count3r  clerk  shall  prepare 
and  distribute  the  prescribed  ballots,  and  the 
inspectors  of  election  shall  count  and  receive 
the  same.  Acting  under  this  authority,  MiSk 
Gage  was  duly  registered  in  the  thinl  elec- 
tion district  of  the  town  of  Manlius  on  Oc- 
tober 21, 1898.  The  board  of  inspectors  were 
formally;  requested  to  remove  her  name  from 
the  registry,  but  refused  to  comply  with  the 
demand,  whereupon  an  application  was  mado 
to  a  Justice  of  the  supreme  court,  pursuant 
to  section  87,  chap.  680,  Laws  1892,  to  strike 
her  name  from  the  registry,  on  the  sole 
ground  that  she  was  not  a.lawful  voter,  by 
reason  of  her  sex.  That  .application  was 
granted,  the  learned  judfe  holding  that  tho 
act  conferring  upon  her  the  right  to  vote  for 
school  commissioner  was  unconstitutional. 
The  inspectors  obeyed  the  order.  Mrs.  Gage 
appealed  to  the  {general  term,  where  it  was 
affirmed,  and  from  that  affirmance  brings  her 
appeal  to  this  court. 

While  it  is  true  that  the  election  of  1898 
has  passed,  and  the  possibility  of  voting  on 
that  occasion  is  absolutely  gone.  It  does  not 
necessarily  follow  that  the  question  involved 
has  become  purely  abstract,  and  divested  of 
any  practical  results  consequent  upon  its  de- 
cision.   The  order  made  determined  the  status 
of  the  voter  under  the  Act  of  1892,  and  set- 
tled her  right  for  future  elections ;  and  if  a 
wrong  has  been  done  it  is  not  easy  to  dis- 
cover any  practical  remedy  except  through 
a  reversal  of  the  order  which  was  grantra. 
Both  parties  concur  in  seeking  a  final  decis* 
ion   upon   the   constitutional    question   in- 
volved,  and  we  are  of  opinion  that  the  case 
presented  requires  of  us  its  determination. 
The  learned  counsel  for  the  appellant  states 
very  frankly  and  accurately  the  sole  inquiry 
upon  which  the  decision  depends.     He  con- 
ches that  under  article  2,  §  1,  and  article 
10,  g  2,  of  the  Constitution,  no  woman  has 
the  right  to  vote  for  constitutional  officers, 
because  the  franchise  is  conferred  explicitly 
upon  *'male  citizens;"  but  he  contends  that 
sdiool  officers  are  not  such  constitutional  of- 
ficers, because  the  practical  interpretation  of 
that  instrument  has  long  and  invariably  been 
to  the  contrary.    That  Is  true  and  only  true 
of  the  officers  of  the  school  district,  as  the 
fundamental  unit  of  the  school  system.    The 
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Inuteet  of  such  a  district  are  the  authorized 
business  managers  of  the  school  within  its 
boundaries,  and  the  legislature  has  always 
assumed,  and  been  permitted  to  assume,  the 
right  to  determine  who  might  vote  for  such 
trustees,  and  what  qualifications  should  or 
^ould  not  be  requisite  ana  necessary.    To 
that  class  of  school  officers  intrustea  with 
the  goyemment  and  control  of  the  simple 
school  district  by  itself  alone,  and  within  its 
own  boundaries,  the  constitutional  proyis- 
ions  haye  neyer  been  applied;  but  I  haye 
yet  to  find  an  instance  in  the  statutory  his- 
toiy  of  the  state  prior  to  the  act  in  question 
where  an  officer  whose  authority  was  not 
confined  to  the  school  district,  but  extended 
oyer  many  of  them,  with  a  power  of  super- 
intendence and  control,  has  been  regarded  as 
anything  other  than  a  town  or  county  officer, 
and  within  the   constitutional   proyisions. 
Under  the  Reyised  Statutes  the  superintend- 
ing officers  were  three  commissioners  and 
three  inspectors  of  common  schools.    1  Key. 
Stat  p.  840,  g  8.    These  were  town  officers, 
to  be  chosen  by  the  constitutional  electors 
(section  1),  and  by  ballot.     Id.  p.  848.  %  2. 
In  1848  these  officers  were  abolished  (chapter 
183,  §  1),  and  in  their  place  was  substituted 
(section  2)  a  town  superintendent  of  common 
schools,  to  be  annually  elected  in  the  same 
manner  as  ''other  town  officers"  are  chosen, 
and  upon  whom  the  duties  of  inspection  and 
superintendence  were  imposed.    Jde  also  was 
a  town  officer,  and  chosen  by  the  constitu- 
tional electors.    In  1866  (chapter  179)   the 
system  was  again  chanced  by  proyiding  first 
for  the  appointment  and  then  for  the  election 
of  school  commissioners.    The  terms  of  the 
statute  show  that  they  were  still  regarded  as 
within  the  constitutional   proyisions,  and 
were  county  officers,    as  their  predecessors 
had  been  town  officers.    Where  a  county  con* 
stituted  a  single  assembly  district  the  super- 
yisors  were  to  choose  **  for  their  county **  an 
officer  to  be  called  ''school  commissioner." 
Section  1.    Where  a  county  had  more  than 
one  assembly  district,  a  commissioner  for 
each  of  such  assembly  districts  was  to  be 
chosen.    Section  2.  So  far  the  office  created 
pertained  to  the  known  constitutional  diyis- 
lons  of  the  state,  and  its  incumbent  was 
clearly  a  county  officer.    The  situation  wss 
not  changed  by  the  further  provision  allow- 
ing in  a  single  county,  constituting  but  one 
assembly  district,  the  selection  of  two  com- 
missioners, and  diyiding  the  county  into  sec- 
tions for  that  purpose.     Section  4.  No  town 
wss  to  be  diyided  in  the  process,  and  the  com- 
missioner of  one  section  could  discharge  his 
official  duty  in  the  other  section  upon  the 
written  request  of  its  commissioner.     Sec- 
tion 7.     Under  the  Act  of  1864  (chapter  655, 
title  2.  g  11)  he  is  required  to  do  so  upon 
the  command  of  the  superintendent  of  pub- 
lic instruction.     Under  the  Law  of  1856  the 
appointment  by  the  boards  of  supervisors 
was  but  temporary.     At  the  annual  general 
election  of  1867  the  officers  became  elective, 
and  it  was  provided  that  "all  the  provisions 
of  law  relating  to  the  mode  of  yoting  and  of 
canvassing  the  votes  for  the  county  officers 
shall  apply  to  and  govern  the  election  of  such 
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commissioners."    If  it  be  a  just  criticism 
that  this  provision  was  merely  modal,  that 
mnj  have  furnished  a  reason   why,   for  a 
plainer  exposition  of  the  intended  meaning, 
the  languag^e  was  changed  in  the  general  Act 
of  1864.     It  there  reads  (section  8,  title  2)  : 
''The  laws  regulating  the  election  of,  and 
canvassing  the  votes  for,  county  officers  shall 
apply  to  such  elections. "    Who  may  vote  for 
county  officers  is  an  essential  part  of  the  laws 
**reffulating"  their  election,  for  it  has  been 
held  that  into  those  laws  is  to  be  read  the 
constitutional  definition  of  an  elector  as  if 
it  had  been  specially  repeated  therein.     Fbo- 
pie  y.  Barber,  48  Hun,  198.     It  follows  that 
there  are  two  definite  and  distinct  classes  of 
school  officers,  which  are  those  of  the  school 
district,  the  unit  of  the  system,  and  those  of 
superintendence  over  a  larger  or  smaller  num- 
ber of  such  units  aggregated ;  and  that  the 
latter  are,  and  always  haye  been,  as  clearly 
either  town  or  county  officers  as  the  former 
have  not  been.    I  am  unable  to  see,  therefore, 
that  any  practical  construction,  prior  to  the 
Act  of  1892,  has  ever  been  given  to  the  con- 
stitution  which  takes  the  elective  officers 
charged  with  superintendence  out  of  the  cate- 
gory of  constitutional  officers,  or  puts  a  con- 
stituency behind  them  having  other  oualifi- 
cations  than  those  necessary  K>r  the  election 
of  town  and  county  officers. 

The  Constitution,  in  article  2,  ^  1,  pre- 
scribes the  qualifications  of  yoters  "for  all 
offices  that  now  are  or  hereafter  may  be  elect- 
ive by  the  people,  **  and  confines  the  franchise 
specifically  to  "male  citizens.**  The  office 
of  school  commissioner  was  one  thereafter 
made  "elective  by  the  people**  through  the 
operation  of  the  alternative  given  bv  article 
10,  §  2,  which  provides  that  "all  officers 
whose  offices  may  hereafter  be  created  by  law 
shall  be  elected  by  the  people  or  appointed 
as  the  legislature  may  airect."  That  is,  in 
such  cases  it  may  choose  between  election 
and  appointment,  and  in  the  latter  event 
may  dictate  the  authority  and  mode  of  ap- 
pointment. The  legislature  chose  that  the 
office  should  be  elective,  and,  becoming  such, 
it  fell  within  the  scope  and  terms  of  the  con 
stitutional  provisions  applicable  to  elections 
by  the  people.  The  only  possible  answer  is 
the  one  which  was  attempted  and  derived 
from  a  supposed  practical  construction.  We 
haye  seen  that  the  facts  do  not  justify  that 
answer.  Indeed,  the  cases  cited  from  other 
states  do  not  go  far  enough  to  support  the 
appellant's  argument.  In  Bellee  v.  ^urr,  76> 
Mich.  1,  the  question  was  oyer  the  election 
of  a  school -district  trustee.  In  Wheeler  v. 
Bloody,  15  Ean.  26,  the  controversy  concerned 
a  school-district  treasurer.  In  State  y.  Conee, 
15  Neb.  444,  the  voting  was  at  a  school -dis- 
trict meeting.  In  Plummer  v.  Tost,  144  111. 
68,  19  L.  R.  A.  110,  the  election  was  of  mem- 
bers of  the  board  of  education.  And  th& 
Opinion  of  the  Justices,  116  Mass.  608.  related 
to  the  right  of  a  woman  to  be  a  member  of 
a  school  committee.  On  the  other  hand, 
when  the  question  arose  in  Kansas,  not  of 
yoting  at  a  school  district  meeting,  but  for 
a  county  superintendent  of  schools,  the  court 
deemed  it  almost  too  clear  for  argument  that 


184 


KOBTH  CABOUNA  SUPBSICE  COUBT. 


Mat. 


«  woman  oonld  not  Yote  for  the  latter  ofSoer. 
Winam  ▼.  WiUiofM,  5  Kan.  227.  It  seems 
to  me  needless  to  prolong  the  discussion. 
A  constitutional  convention  may  take  away 
the  barrier  which  excludes  the  claimed  right 


of  the  appellant,  but  until  that  is  done  w§ 
must  enforce  the  l{iw  as  it  is  written. 

Tfie  order  should  he  affirmed^  but,  as  atipu- 
lated,  without  costa. 

All  concur. 


NORTH  CAROLINA  SUPREME  COURT, 


Claudius   BOTTOMS,  by  Turner   Bottoms, 
His  Next  Friend. 

V. 

SEABOARD  &  ROANOKE  R.  CO.,  Appt. 

!•  Aehild  twenty-two  monthfl  old  cannot 
be  oharflred  with  neffliflrence  for  Btrayinff  upon  a 
railroad  track. 

41.  The  negligence  of  a  parent  in  permit' 
tlDR  an  iofaot  to  wander  upon  a  railroad  track 
will  not  be  Imputed  to  it  so  as  to  preclude  a  recov- 
ery by  it  for  an  injury  there  received. 

3*  A  railroad  company  is  liable  for  in- 
juring a  child  of  tender  years  upon  its 
track,  if,  consistent  with  the  attention  de- 
manded by  the  emrine,  its  danger  could  have 
been  discovered  in  time  to  have  avoided  the  in- 
jury by  stopping  the  train. 

(May  9, 1804.) 


APPEAL  by  defendant  from  a  ludgment  oX, 
the  Superior  Court  for  ISorUiamptoa 
County  in  favor  of  plaintiff,  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  br  Dili- 
gence for  which  defendant  was  liable.  JJ* 
iirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  H.  Day*  for  appellant: 

Contributory  negligence  bars  a  reooTeiy,  un- 
less the  defendant's  negligence  was  wanton, 
willful,  or  reckless;  or  unless  the  defendant, 
by  the  exercise  of  ordinary  care,  after  discov- 
ering the  negligence  of  the  plaintiff,  could 
have  avoided  the  injury. 

The  first  proposition  is  true,  because,  in  the 
presence  of  wantonness,  willfulness,  or  reck- 
lessness, the  doctrine  of  contributory  negli- 
gence has  no  application. 

Cooley,  Torts,  674. 

The  second  proposition  is  true,  because,  after 
discover]  Dg  the  contributory  negligence  of  the 


IfOTB.— C^re  rtqu^frtd  of  railroad  companfet  to  pre- 
vent injurina  emaU  chOdren  upon  the  track. 

L  DutuofraUroadetofenu  aoainetehUdren. 
II.  J>uty  to  discover  child  on  track, 
III.  Lookout  for  children. 
lY.  Negligence  itfter  diecovery. 
V.  Failure  to  give  eignaU 
VI.  Speed. 
VIL  CUy. 
VIII.  FooteaughL 
IX.  Sudden  appearance  of  child, 
X.  Projecting  timber  or  car. 
XL  Qroae  negligence. 

L  Duty  of  raOroodf  to  fence  against  children. 

There  Is  some  conflict  of  authority  as  to  the  duty 
required  of  railroad  companies  to  fence  their 
tracks  whereby  injuries  to  small  children  may  be 
prevented,  the  question  arislnff  on  what  is  known 
as  the  Stock  Fence  Iiaw.  Some  courts  hold  that 
the  failure  to  fence  as  required  by  statute  isnetili- 
irenoe  where  a  small  child  ffot  on  to  the  track 
tbrouRh  such  failure  and  was  injured.  (Age  eigrht 
months)  Schmidt  v.  Milwaukee  A  St.  P.  B.  Co.  28 
Wis.  188,  00  Am.  Dec.  168;  (a«re  two  years)  Stuett- 
«en  V.  Wisconsin  Gent  B.  Ck).  80  Wis.  408;  (age  nine 
years)  Chicasro,  B.  A  Q.  R.  Ck>.  v.  Grabiln  (Neb.) 
Oct.  18, 1808;  Keyser  v.  Chicago  &  T.  R.  Co.  56  Mich. 
560,  66  Am.  Rep.  406;  (age  four  years)  Williams  v. 
Oreat  Western  R.  Co.  L.  B.  0  Bxch.  150,  43  L.  J. 
Ezch.  1U5, 81 L.  T.  N.  S.  124, 2S  Week.  Rep.  53L 

And  in  Marcott  v.  Marquette,  H.  &.  O.  R.  Co.,  40 
Mich.  00,  where  the  court  charged  that  it  was  neg- 
ligence if  the  child  was  injured  through  failure  to 
fence,  the  court  said  that  nothing  more  could 
have  been  asked  on  that  point. 

In  Morrissey  v.  Providence  A  W.  R.  Co.,  15  R.  L 
ten,  it  was  said  that  if  the  child  was  injured  on  an 
unguarded  track  there  might  be  negligence,  but 
that  was  not  the  question  involved. 

But  in  Prendegast  v.  New  York  Cent.  &  H.  R.  R. 
Co.,  68  N.Y.  66SB,and  in  Roberton  v.  New  York, 

25  L.  F,  A. 

See  also  20  L.  R.  A.  847 ;  28  L.  R. 
41  L.  R.  A.  728;  43  L.  R.  A.  108. 


7  Misc.  645,  It  is  held  that  It  is  not  negligence  t9 
fail  to  fence  the  track  against  stoclc,  wberel^  a 
child,  having  no  right,  comes  on  the  track  and  li 
killed. 

And  in  Meagher  v.  Cooperstown  &  C.  V.  B.  Gc 
76  Hun,  465,  it  was  said  that  the  negligence  In  fail- 
ing to  fence  was  a  question  of  doubt. 

But  in  Ditchett  V.  Spuyten  Duyvil  ft  P.  M.  R.  Co. 
67  N.  Y.  426,  where  the  party  was  not  Injured  by  a 
train,  and  was  not  an  infant,  it  was  said  that  the 
stock  fence  law  was  not  intended  to  protect  against 
personal  injury. 

And  In  Fitzgerald  y.  St.  Paul,  M.  ft  M.  B.  Oo^ 
20  Minn.  836^  48  Am.  Bep.  212,  where  the  statutory 
fence  was  a  four- wire  fence  and  the  lowest  one 
sixteen  Inches  from  the  ground,  and  a  child  eigh- 
teen months  old  was  injured,  it  was  held  there  is 
no  duty  imposed  on  the  railroad  to  fence  against 
children. 

And  in  McCarty  v.  Fitchburg  B.  Co.,  154  Masa 
17,  it  was  held  that  the  duty  to  fence  the  road  as  re- 
quired by  Mass.  Pub.  Stat.  chap.  112, 8 116,  does  not 
apply  where  the  convenient  use  of  the  road  would 
be  obstructed,  and  a  boy  five  years  old  crossed  the 
street,  passed  on  the  track  and  was  injured. 

And  in  Walkenhauer  v.  Chicago,  B.  ft  Q.  B.  Oou. 
17  Fed.  Bep.  186, 8  McCrary,  663,  It  was  held  that 
the  Iowa  Code,  section  1280,  rendering  a  railroad 
liable  to  the  owner,  of  stock  killed  by  reason  of 
failure  to  fence,  does  not  apply  so  as  to  render  a 
railroad  negligent  fOr  failure  to  fence  against  ia* 
fant  children. 

IL  Duty  to  discover  chUd  on  traOk 

On  the  question  as  to  the  degree  of  care  required 
of  railroad  companies^  in  discovering  a  child  on  tbo 
track  in  time  to  prevent  injury,  the  cases  are  not 
all  unanimous,  the  general  rule  being  that  ordi- 
nary  care  Is  required  to  discover  the  child  and 
prevent  the  injury,  and  that  on  the  failure  to  dl»> 
cover  an  infant  in  time  to  prevent  Injury  that 
ought  to  have  been  discovered  by  the  ezerciae  of 

A.  48«;  24)    L.  R.  A.  757;  36  L.  R.  A.  57.): 
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plaintiff,  the  negligence  of  the  defendant  then 
tKComes  the  proximate  cause  of  the  injuiy,  if 
<lefpndant  fails  to  observe  ordinary  care. 

Ikme»  V.  Mann^  lOMees.  &  W.  645;  Butter- 
feld  Y.  Forrester,  11  East,  60. 

In  neither  of  the  above  cases  was  the  plain- 
tiff a  trespasser  so  the  duty  in  both  cases  was 
the  same.  Tet  in  Butterjield  v.  Farreeter,  w- 
pra,  a  recovery  is  denied.  In  Davies  v.  Mann, 
evpira,  a  recovery  is  had.  Why?  Because,  in 
the  case  of  ButterfiM  r.  Forrester  there  is  no 
recklessness,  wantonness,  or  willfulness  on  the 
part  of  the  defendant.  In  Davies  v.  Mann 
the  failure  to  anticipate,  as  the  defendant  was 
bound  to  do,  the  lawful  presence  of  the  ass, 
•coupled  with  the  fact  that  the  driver  was 
"fifteen  steps  behind  his  team,"  makes  his 
•coTiduct  wanton  and  reckless  and  the  injury 
inflicted  in  law  willfuL 

The  doctrine  in  Herring  v.  Wilmington  A 
R,  R  Ci?.,  82  N.  C.  402, 51  Am.  Dec.  895,  was 
that  contributory  negligence  bars  a  recovery 
unless  the  defendant^  negligence  was  wanton, 
willful,  or  reckless. 

Manly  t.  Wilmington  A  W.  B,  Co.  74  K 
-C.  «58. 

Yetm  Deans  v.  Wilmington  AW.  B,  Co., 
107  N.  C.  690,  Judge  Avery  uses  this  langu^: 
"In  delivering  the  opinion  in  Manly  v.  Wil- 
mington A  W.  R.  Co.,  74  N.  0.  665,  Justice 
Bynum  foreshadowed  by  an  intimation  the 
-subsequent  adoption  by  this  court  in  Ounter 


V.  Wicker,  85  N.  0.  810,  of  the  principles 
stated  in  Daviei  t.  Mann,  10  Mees.  &  W.  545, 
and.  after  it  had  been  approved  in  so  many 
well-considered  opinions,  it  became  apparent 
that  it  will  be  illogical  and  inconsistent  to  ad- 
here to  the  rule  laid  down  in  Herring  v.  Wil- 
mington db  R  R  Co,  92  N,  C.  402.  61  Am. 
Dec.  805. 

The  doctrine  adhered  to  in  Manly  t.  Wil- 
mington A  W,  R  Co,  74  N.  C.  668,  and 
Qunter  v.  Wicker,  85  N.  C.  810,  is  not  a  de- 

Earture  from  but  an  affirmance  of  Uie  doctrine 
1  Herring  v.  Wilmington  d  R  R,  Co,  and 
Daviei  y.  Mann,  supra. 

The  departure  first  occurs  in  Deans  t.  Wi^ 
mington  A  W.  R.  Co.  107  N.  C.  686. 

Apply  the  rqles  in  the  Deans  Case  to  the 
facts  01  the  case  at  bar,  and  you  char^  the 
railroad  company  with  the  duty  of  anticipat- 
ing the  negligence  of  the  plaintiff's  father  and 
mother,  and  of  providing  against  it,  and  re- 
lieve them,  the  father  and  the  mother,  of  even 
the  exercise  of  ordinary  care  in  protecting  an  in- 
fant twenty-two  months  old.  This  is  a  solecism 
of  tbe  law. 

If  tbe  rule  laid  down  in  Deans  v.  Wilming- 
ton d  W.  R.  Co,,  107  N.  C.  686.  is  adhered  to, 
the  doctrine  of  contributory  negligence  no 
longer  obtains  in  this  state. 

Missouri  Pac.  R.  Co.  v.  Brotsn,  75  Tex.  267; 
O^Keefe  v.  Chicago,  R,  I,  <fe  P,  R,  Co.  82  Iowa. 
467;  St,  Louis,  L  M.  A  S.  R  Co.  v.  Monday, 


reasonable  oare,  the  question  of  ne^Ufrenoe  is  one 
for  tbe  jury.  Little  Book  ft  Ft  8.  R.  Ck).  v.  Barker, 
89  Ark.  401:  (aire  nineteen  years)  Mauerman  v.  St. 
Louis,  L  M.  ft  8.  B.  Co.  41  Mo.  App.  848;  (age  stx- 
-teen  montbB)  Bellly  v.  Hannibal  ft  St.  J.  B.  Oo.  94 
Mo.  600;  <a4re  two  years)  Frick  v.  St.  Louis  EL  C.  ft 
K.  R.  Go.  75  Mo.  642. 695;  Isabel  v.  Hannibal  ft  St. 
J.  B.  Co.  60  Mo.  476;  Meredith  v.  Ricbmood  ft  D.  B. 
Co.  108  N.  C.  610:  (age  nineteen  months)  San  An- 
tonio ft  A.  P.  B.  Co.  V.  Vaufirbn,  6  Tex.  Civ.  App. 
195;  iage  eighteen  months;  Texas  ft  P.  B.  Co.  v. 
O^DoDDell,  68  Tex.  37;  <afre  five  or  six  years)  Gal- 
veeton,  H.  ft  H.  B.  Co.  v.  Moore,  69  Tex.  64.  46  Am. 
Bep.  S05:  (afre  four  or  five  years;  Hyde  v.  Union 
Pac.  K.  Co.  7  Utah.  366. 

In  DoDahoe  v.  Wabash,  St.  L.  ft  P.  B.  Co.,  83  Mo. 
M8,  68  Am.  Bep.  694,  it  was  held  that  the  duty  of  an 
■engineer  when  he  sees  children  near  the  track  in 
tbe  country  is  the  same  as  if  he  had  been  running 
through  a  populous  c9ty  where  more  caution  is  to 
^be  observed  in  running  a  train  than  in  the  country. 
■<Two  and  one  half  years  old.)  * 

In  Meeks  v.  Southern  Pac  B.  Co.,  86  Gal.  618, 88 
Am.  Bep.  67,  it  was  held  that  a  railroad  company 
4a  negligent,  where  the  whistle  was  not  blown  or 
'bell  rung,  although  a  child  six  or  seven  years  old 
lay  on  the  track  within  a  few  feet  of  a  public 
croflsing,  and  the  conductor  saw  him  fonr  or  five 
hundred  feet  ahead  but  did  not  make  out  that  it 
was  a  child  untO  within  one  hundred  and  fifty  feet, 
■and  Uie  child  should  have  been  discovered  some 
three  hundred  feet  off.  In  Meeks  v.  Southern  Pac 
B.  Co.,  68  Cal.  608.  which  was  a  former  trial  of  the 
•aame  case  the  evidence  was  different. 

But  in  Lake  Shore  ft  M.  8.  B.  Co.  v.  Clark,  41  HL 
App.  348,  It  was  held  that  a  railroad  company  is 
•not  under  greater  obligation  to  anticipate  the 
preeenoe  of  children  upon  its  tracks  on  its  prop- 
•erty,  than  of  adults. 

And  in  Jefferaonvillc  M.  ft  L  B.  Co.  v.  Bowen,  40 
Ind.  545,  It  was  held  that  there  is  no  willful  negli- 
^rence  where  a  child  five  years  old  behind  a  standing 
«ar  on  a  street  near  a  wharf  is  not  seen  by  trainmen 


and  is  injured  in  moving  the  car,  although  no  sig- 
nals were  given,  but  the  fireman  and  engineer 
were  on  the  lookout  as  the  train  was  backed. 

So  in  Dooley  v.  Mobile  ft  O.  B.  Co.,  69  Miss.  648,  it 
was  held  that  a  railroad  company  owed  no  duty  to 
a  youth  of  nineteen  years  wrongfully  standing  at 
the  end  of  a  switch  track,  and  the  speed  of  the  car 
was  nbout  three  miles  an  hour. 

And  in  Woodrnff  v.  Northern  Pac  B.  Co.,  47  Fed. 
Bep.  689,  it  was  held  that  the  railroad  company  is 
not  bound  to  exercise  ordinary  care  and  vigilance 
as  against  a  child  twenty-two  months  old  trespasa- 
ing  on  right  of  way,  where  the  child  was  not  seen 
In  time  to  stop  the  train. 

And  in  Ogden  v.  Pennsylvania  B.  Co.,  28  W.  N.  a 
191.  It  was  held  that  no  negligence  will  be  presumed 
because  a  boy  ten  years  old  was  killed  by  some  part 
of  a  train  not  at  a  crossing,  at  a  place  where  the 
company  was  not  hound  to  use  unusual  precau- 
tions. 

So  in  Morrissey  v.  ISastem  B.  Co.,  126  Mass.  877,  it 
was  held  that  a  railroad  company  owes  no  duty  to 
a  trespassing  child  four  years  old  using  the  track 
on  its  right  of  way  as  a  playground,  except  the 
negative  one  not  maliciously  or  with  gross  and 
reckless  carelessness  to  run  over  him. 

And  in  Meyer  v.  Midland  Pac  B.  Co.,  8  Neb.  819^ 
It  was  held  that  there  was  no  negligence  if  the  en- 
gineer of  a  train  used  the  whistles  at  highways  and 
crossings,  fifty  yards  from  each,  rang  the  bell  con- 
stantly, kept  a  proper  lookout  and  did  not  see  a 
child  three  and  one-half  years  old  in  the  city  at  a 
street  crossing  until  within  such  distance  that  in- 
Jury  could  not  be  prevented,  where  the  child  rose 
up  out  of  a  ditch  In  front  of  the  train. 

So  in  Bnmee  v.  Staten  Island  Bapld  Transit  B. 
Co..  44  N.  Y.  S.  B.  VrU  it  was  held  that  the  failure 
to  see  a  small  boy  on  the  track  at  a  place  where  he 
could  not  be  seen  is  not  negligence  towards  a 
larger  boy  attempting  to  save  him,  when  every 
effort  is  made  to  stop  the  train  as  he  runs  on  the 
track,  as  an  engineer  is  not  hound  to  expect  bel]^ 
less  infants  on  the  track. 


^L.R.A. 


50 


786 


NOBTH  CABOLUTA  BqFRBMB  Ck)UBT» 


49  Ark.  257;  Shearman  &  Bedf.  Neff.  §  488; 
Pierce,  American  Railway  Law,  p.  825. 

The  true  rule  in  Davtea  v.  Mann,  10  Mees.  & 
W.  545,  is  where  the  defendant,  after  having 
become  aware  of  the  plaintiff's  negligence, 
fails  to  exercise  ordinanr  care  in  avoiaing  the 
injury,  then  there  is  liability. 

Smith,  Negligence,  Wbittaker's  ed.  pp.  874, 
875;  Ounter  v.  Wicker,  85  N.  0.  810;  2  Thomp- 
son, Neg.  1157,  and  cases  cited  (by  analogy 
Walker  v.  BeidsviUe,  96  N.  0.  882);  Cooley, 
Torts,  p.  674. 

The  use  of  ordinary  care  is  due  to  a  party 
guilty  of  contributory  negligence  when  one 
aiscovers  that  negligence,  not  when  he  might 
have  discovered  it. 

Shearman  &  Bedf.  Neg.  §  98.  p.  159;  Phil- 
Ups  y.  Wilper$,  2  Laos.  889;'  State  y.  Man- 
eheiter  ds  L.  BaiVroad^  52  K  H.  528;  Need- 
h€km  y.  San  FraneUeo  A  S,  J,  B,  Co.  37  CaL 
420;  Bobineon  t.  Ckme,  82  Yt.  218,  54  Am. 
Dec.  67. 

In  the  case  at  bar  the  plaintiff  was  a  tres- 
passer. The  du^  the  defendant  owed  him 
was  "a  bare  obligation  to  avoid  inflicting  a 
willful  injury  upon  him."* 

Mnrp  V.  Roanoke  Nav,  d  Water-Potoer  Oo. 
17  L.  R.  A.  699,  HI  N.  0.  95;  Manly  v.  Wil- 
mington  d  W,  R.  Co,  74  N.  C.  655:  MeAdoo 
y.  Richmond  AD.  R  Go,  105  N.  0.  147;  Pitts- 
burgh.  Ft.  W.  d  C.  R.  Co.  v.  Vining,  27  Ind. 
518.  92  Am.  Dec  269;  Eean  y.  Baltimore  d 


0.  B,  Co.  61  Md.  154;  Lafayette  d  J.  R.  Co.  v. 
Huffman,  28  Ind.  287, 92  Am.  Dec.  818;  Mm%- 
gam  v.  Brooklyn  B.  Co.  88  N.  T.  455.  98  Am. 
Dec.  66;  2  American  Corp.  A  R.  Rep.  199,. 
note;  Boden  v.  Chicago  d  &,  T.  B.  Go.  90  ISL 
App.  854;  Bichmond  d  D,  B.  Co,  y.  Teamane, 
86  Va.  860;  Dun  v.  Seaboard  d  S.  Bi  C^IH 
Ya.  645;  Carrington  v.  LouietfiUe  dN.  B.O0. 
88  Ala.  472;  LouievUle  d  N.  B.  Co.  y.  Ormne 
(Ey.)  19  Am.  &  Eng.  R.  R.  Gas.  96;  Eentudk^ 
Cent  B.  Co.  v.  DiUe,  4  Bush,  598;  Padmeah  d 
M.  B.  Co.  y.  Hoe/U,  12  Bush,  46;  Card  ▼.  Hew 
York  d  H.  B.  Co.  50  Barb.  89;  nier  ▼.  Sita, 
88  Ya.  470;  Chicago  West  Div.  B.  Co.  y.  B^n^ 
131  111.  474;  SconUe  v.  Hannibal  d  SLJ,  R. 
Co.  81  Mo.  434:  Denman  v.  St.  P&ul  d  D.  B. 
Co.  26  Minn.  857:  Harlan  y.  8L  Louie.  K.  C 
dN.B.Co.e5  Mo.  d5:  Spieer  v.  (^jeaapeake 
dO.  B.O0.  11  L.  R.  A.  885,  84  W.  Ya.  M4; 
Louieville  d  N.  B.  Co.  v.  Black.  89  Ala.  818; 
Carrington  v.  LouitviUe  d  N.  B.  Co.  88  Ala. 
472;  leoM  v.  Hannibal  dSt.J.  B.Oo.90  Mo. 
482;  Weymire  v.  Wo(fe,  52  Iowa,  688;  Marrie  v. 
Chicago,  B.  d  Q.  R  Co.  4S  Iowa,  29;  2  Tbomp- 
son,  Neg.  p.  1156;  Patterson,  Railway  Aocident 
Law,  g  181.  p.  174;  2  Greenleaf,  Ev.  §  222. 

The  doctrine  I  contend  for  is  the  oonstrac- 
tion  put  on  Datiee  v.  Mann,  10  Meea.  &  W. 
545,  by  the  English  courts. 

Badleu  v.  London  d  N.  IF.  JBL  Cb.  L.  R.  10 
Ezch.  100.  See  also  Houston  dT.C.R  Co.  y. 
Sympkins,  54  Tex.  615,  88  Am.  Rep.  682: 


And  in  Louisville,  N.  O.  A  T.  B.  Go.  v.  WiUiams, 
00  Miss.  631,  It  was  held  that  an  engineer  to  under  no 
obligation  to  stop  hto  train  for  a  small  child  tres- 
passing on  the  track  until  he  had  discovered  that 
she  was  a  human  being.  After  discovery,  willful 
or  wanton  injury  will  render  the  company  liable. 

80  in  Chrystal  v.  Troy  ft  B.  B.  Co.,  105  N.  Y.  164, 
and  Foley  v.  New  York  Cent,  ft  H.  R.  B.  Co.,  78 
Hun,  248  (children  seventeen  months  and  fear 
years),  it  was  held  that  an  engineer  of  a  train  to 
not  bound  to  expect  helpless  infants  upon  the 
track  near  a  street,  without  ability  to  escape,  and 
he  could  run  on  without  being  negligent  until  he 
discovered  that  the  child  was  heedless  of  danger. 
All  that  an  engineer  to  required  to  do  after  the  dis- 
covery of  the  peril  to  to  use  reasonable  diligence 
to  avert  injury. 

See  also  next  subhead,  LoiOufut  for  ehiOdren, 

JJL  Locfkoul  for  eMUbren. 

It  to  the  duty  of  railroad  employ^  in  the  opera- 
tion of  trains  to  keep  reasonable  lookout  ahead 
for  children,  especially  in  a  dty,  and  failure  to  do 
so  will  be  negligence.  (Age  six  years)  Chicago,  M. 
ft  St.  P.  B.  Ck>.  V.  McArthur,  10  U.  8.  App.  546,  68 
Fed.  Bep.  464;  (age  two  years)  Philadelphia  ft  B^ 
B,  (}o.  V.  Long,  75  Pa.  267. 

Or  where  a  train  to  backing  in  a  dty.  (Tender 
years)  Chicago  ft  A.  U.  Co.  v.  Murray,  71  HL  601;  (age 
three  years)  Hamilton  v.  Morgan^s  L.  ft  T.  B.  ft  8. 8. 
Co.  42  La.  Ann.  824;  rage  three  years)  Battfshill  v. 
Humphreys,  64  Mich.  494:  (age  two  years)  Frlck  v. 
St.  Louis,  K.  C.  ft  N.  B.  Co.  5  Mo.  App.  435;  (age  ten 
years)  Barry  v.  New  York  Cent,  ft  H.  B.  EL  Co.  02 
N.  Y.  290,  44  Am.  Bep.  877;  (age  six  years)  Belief  on- 
taine  ft  L  B.  Co.  v.  Snyder,  18  Ohio  St.  899:  rage 
eight  years)  Barley  v.  Chicavo  ft  A.  B.  Co.  4  Bias. 
480;  (age  thirteen  years)  Whalen  v.  Chicago  ft  N.  W. 
B.  Co.  75  Wto.  654. 

Or  where  a  train  to  backing  and  no  lookout  to 
kept  as  required  by  afcity  ordinance.  (Age  eigh- 
teen  years)  Bergman  v.  St.  Louto,  L  M.  ft  8.  B.  Co. 
88  Mo.  678;  Eckert  v..St.  Louis,  L'M.  ft  8.  B.  Co.  (Mo.) 
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4  West.  Bep.  6B6;  Men  v.  Miasouil  Pao.  R.  Go.  89 
Mo.  672;  (age  twelve  years)  Bswln  v.  Bt  Louis,  I.  M. 
ft  S.  EL  Co.  96  Mo.  200. 

Or  where  a  train  to  backing  at  other  crosBiiiga^ 
(Little  child)  Wiley  v.  Long  Island  B.  Co.  76  Hun^ 
20;  (age  six  years)  Johnson  t.  Chicago  ft  N.  W.  R. 
Co.  48  Wis.  529,  66  Wis.  274;  (age  four  yeaia)  Nortl» 
Pennsylvania  B.  Co.  v.  Mahoney,  57  Pa.  187. 

And  a  lookout  must  be  kept  on  train  maldng 
flying  switch.  (Less  than  three  years)  Lootoville, 
N.  A.  ft  C.  B.  Co.  V.  Schmidt,  U6  Ind.  290. 

Or  on  a  detached  train.  (Age  nine  years)  Bjai» 
V.  New  York  Cent,  ft  H.  B.  B.  Co.  87  Hon,  186. 

And  under  a  Tennessee  statute  a  vigilant  k>okoat 
must  be  kept.  (Age  eight  years)  East  Tennessee  ft 
a.  B.  Co.  V.  St.  John,  5  Sneed,  624, 78  Am.  Bee.  149. 

And  it  to  the  duty  of  railroad  employ^  to  keep  » 
proper  lookout  and  exercise  ordinary  care  to  pire- 
vent  injury  to  children  at  oroasings  or  at  soeb 
places  as  they  may  reasonably  expect  to  find 
children,  and  after  discovery  to  use  such  measnrea 
as  are  proper  under  the  circumstances  to  avoid  hi- 
Jury.  (Age  twelve  years)  Houston  ft  T.  C  R.  Co.  v. 
Booser,  70  Tex.  580;  (age  two  years)  Douglas  r. 
Central  Texas  ft  N.  W.  B.  Go.  (Tex.)  May  2. 1894; 
(age  twenty^two  months)  Bottoms  v.  Seabord  ft 
B.  B.  Co.  (N.  G)  May  9, 1894;  (age  nine  yearsi  Chi- 
cago, B.  ft  Q.  B.  Co.  V.  Grablin  (Neb.)  Got.  18, 198? 
(age  eight  years)  Eason  v.  Bast  TennesKe,  V.  ft  G. 
B.  Co.  2  U.  8.  App.  272, 61  Fed.  Bep.  935;  (age  nine- 
teen montiis)  Kay  v.  Pennsylvania  B.  Co.  66  Pa.2BiL 
8  Am.  Bep.  628;  (age  between  four  and  five  ycare> 
Ounn  V.  Ohio  Biver  B.  Co.  86  W.  Ya.  165;  (age  seven 
years  three  months)  Ueddles  v.  Gblcago  ft  N.  W.  B. 
Co.  74  Wis.  289, 77  Wis.  228. 

In  Geonrta  Pac  B.  Go.  v.  BlanCon,  84  Ala.  184^  it 
was  held  that  under  Ala.  Act  February  28|  1807. 
and  sections  1699, 1070,  Code,  requiring  the  raflroail 
company  to  prove  all  statutory  duties  wen  per- 
formed  in  cases  of  personal  Injury  in  towns  and 
dties,  the  evidence  on  its  part  where  a  two-year- 
old  child  was  kiUed,  must  show  a  oomplianoe  wttib 
all  the  requirements  of  the  statute,  as  to  wtatoU^ 
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BoviUm  db  T.  C.  R.  Co.  ▼.  Smith,  62  Tex.  178; 
1  BhearmaD  &  Redf .  Neg.  §  90. 

It  was  Dot  negUgeDce  for  the  employes  of 
the  defendant  not  to  look  constantly  in  front 
of  the  engine  at  a  place  where  there  was  no 
crossing,  and  where  they  had  no  reason  to 
expect  persons  on  or  along  the  track. 

ilottiton  dt  T.  0.  B.  Co.  y.  Smith,  77  Tex. 
179;  Jones  t.  North  Carolina  B,  Co,  67  N.  C. 
122;  Chicago,  R.LdbP,R.Co,  y.  Bininger,  114 
IlL  79:  Boienberaer  y.  Orand  Trunk  B,  Co.  8 
ODt  App.  481;  BeU  y.  Hannibal  dbSt.J.B.  Co, 
72  Mo.  60. 

A  trespasser,  of  whose  presence  the  defend- 
ant was  not  aware  can  no  more  complain  of  the 
omission  to  giye  signals  than  an  idler  who 
strolls  unnoticed  into  a  foundry  to  gratify  his 
curiosity  can  complain  that  there  was  nothing 
to  warn  him  of  the  danger  he  was  In. 

Toomey  y.  Southern  Pae.  B.  Co.  10  L.  R.  A. 
189,  86  Cal.  874;  LouieviUe  d  If.  B.  Co.  y. 
Howard,  82  Ey.  212;  Spieer  y.  Cheeapeake  d 
O.  R  Co.  11  L.  R.  A.  886,  84  W.Va.  514;  Diet- 
rich  y.  Baltimore  d  H.  8.  B.  Co.  68  Md.  848. 

The  fact  that  in  the  case  at  bar  the  plaintiff 
was  an  infant  of  twenty-two  months  does  not 
yary  the  rule. 

Meredith  y.  Riehtnond  d D.B.  Co.  108  N.  C. 
616. 

There  is  no  hicher  duty  due  to  a  negligent 
or  trespassing  child  or  other  person  non  eui 
jurii  until  such  negligence  or  trespass  is  known 


to  the  defendant,  than  is  due  to  a  negligent  or 
tre8i)a88ing  adult  in  the  possession  of  all  his 
faculties. 

Morrimy  y.  Eastern  B.  Co.  126  Mass.  877,  80 
Am.  Rep.  686;  Pierce,  American  Railway  Law. 
278-281. 

The  doctrine  of  imputinn:  the  negligence  of 
the  parent  of  the  child  is  the  doctrine  in  New 
York  (iA/  V.  Forty-Second  Street  d  Q.  Street 
Ferry  R  Co.  47  N.  Y.  828,  7  Am.  Rep.  460);  in 
Massachusetts  {f^yneh  y.  Smith.  104  Mass.  62,  6 
Am.  Rep.  188);  in  Minnesota  {Fitzgerald  ▼.  £^. 
Paul,  M.  d  M.  B.  Co.  29  Minn.  386,  48  Am. 
Rep.  212):  in  Maryland  (McMahon  y.  Northern 
Cent  R  Oo.2»  Md.  489;  Baltimore  City  Pass 
B.  Co.  y.  MeDonnea,  48  Md.  661);  in  Maine 
{Le^ie  y.  Lewiston,  63  Me.  468;  Brown  y. 
European  d  N.  A.  B.  Co.  S6  Me.  884);  in 
Kansas  (Atchison,  T.  d  8.  F.  R  Co.  y.  Smith, 
28Ean.  641);  in  Indiana  (2^/)m7^  dC.B.  Co. 
y.  Wolf,  59  Ind.  89;  Jefersonville,  M.  d  I.  R 
Co.  y.  Boum.  40  Ind.  546);  in  Illinois  (&ai«'ny. 
Chicago,  97  III  66,  87  Am.  Rep.  99;  Toledo,  W. 
d  W.  R  Co.  y.  QraUe,  88  111.  441);  in  Cal- 
ifornia (Sehierhold  y.  North  Beach  d  M.  B.  Co. 
40  Gal.  447;  MeeJcs  y.  8outhem  Pae.  B.  Co.  02 
Cal.  602). 

Children  haye  no  right  to  be  upon  the  track 
of  a  railway,  and  it  is  contrary  to  all  the  prin- 
ciples underlying  this  branch  of  the  law  to  hold 
that  the  company  is  bound  to  respond  in  dam- 
ages for  an  injury  to  them,  when  they  are  there 


ben  and  lookout,  and  mroper  use  of  all  means  at 
hand  to  prevent  Injury. 

But  In  Wardy.  Southern  Paoiflo  Go.  (Or.)  28  !«. 
B.  A.  918,  it  was  held  that  a  railroad  oompany  owes 
to  a  trespossinB  ohUd  six  years  old,  no  legal  duty  to 
keep  a  lookout  or  ipiard  him  against  danger. 

And  In  Ctaioago,  B.  L  ft  P.  B.  Go.  y.  Elnlnger,  114 
HL  79,  it  was  held  that  the  railroad  oompany  does 
not  owe  the  duty  in  respeot  to  a  flagman  as  against 
•  little  ntray  injured  traveling  laterally  along  and 
upon  the  railroad  right  of  way  in  the  oity,  for  oon- 
yenienoe. 

In  Burg  V.  Chicago,  B.  L  ft  P.  B.  Go.  (Iowa)  Jan. 
81, 1S04.  It  was  held  that  It  is  not  negligence  to  fall 
to  keep  a  vigilant  lookout  for  a  trespaasing  chUd 
three  years  old  on  the  track.  The  court  says  that 
when  the  engineer  knew  such  Rmall  children  were 
on  the  track  he  had  sufficient  reason  to  know  that 
tbey  would  remain  and  then  he  wonld  be  charged 
with  the  highest  degree  of  care  in  their  behalf. 

In  Atohiaon,  T.  ft  8.  F.  B.  Go.  v.  Smith,  28  Kan. 
641,  it  was  held  that  if  a  two-year-old  child  is  on 
the  railroad  right  of  way  under  or  behind  a  stand- 
ing car  against  which  gravity  cars  are  permitted 
to  descend,  if  the  employes  did  not  look  and  seethe 
child,  this  is  not  culpable  negligence,  rendering  the 
railroad  company  uieible. 

In  WQliams  v.  Kansas  City,  8.  ft  M.  B.  Go.,  96  Mo. 
275,  (age  eight  yean),  and  McDermott  v.  Kentucky 
Cent.  R.  Go.  14  Ky.  L.  Bep.  487,  it  was  held  that 
there  is  no  duty  on  the  part  of  the  railroad  com- 
pany to  watch  for  a  boy  in  thehr  switch  yards 
where  he  had  no  right  to  be. 

And  in  Houston  ft  T.  G.  B.  Go.  y.  Smith,  77  Tex. 
179.  it  was  held  that  it  is  not  negligence  for  the  em- 
ployte  of  a  train  not  to  look  constantly  in  front  of 
th'e  engine  at  a  place  where  there  was  no  crossing 
and  where  they  had  no  reasons  to  expect  persons 
on  the  track,  and  the  rules  of  the  company  required 
employ^  to  look  hack  along  the  train. 

In  Caseida  v.  Oregon  R.  ft  Nav.  Co.,  14  Or.  661,  it 
was  held  that  although  no  lookout  is  required  for 
persons  who  have  no  right  on  the  track  yet  when 
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the  danger  is  discovered  the  railroad  employ^  are 
required  to  use  their  best  endeavor  to  avoid  in- 
jury, and  a  greater  duty  is  imposed  if  the  employes 
have  reasonable  grounds  to  expect  persons  on  the 
track,  or  known  to  be  upon  it.  (Child  seyen  years 
old  killed  on  trestle  near  town.) 

In  Giyens  y.  Kentucky  Cent.  B.  Co.,  12  Ky.  L. 
Bep.  800.  it  was  held  that  lookout  Is  not  ordinarily 
required  from  a  railroad  company  as  against  a 
trespassing  child,  nine  years  old,  on  right  of  way, 
but  if  disoovered  greater  ears  is  required  of  the 
oompany  as  to  children  than  as  to  adults. 

See  as  to  general  duty  of  railroad  oompany  to 
have  *'  lookout,**  Smith  y.  Norfolk  ft  & Jt.  Go.  (N. 
a)  26  L.  B.  A.  287,  fMto. 

TV.  Negllgenee  after  dtscovery. 

After  discovering  the  danger  to  an  infant  on  the 
track  the  cases  vary  in  regard  to  the  expressions 
used  defining  the  degree  of  oare  required  of  an  en- 
gineer to  prevent  injury.  As,  if  necessary,  be 
should  stop  the  train.  (Age  eleven  years)  Hasser 
V.  Chicago,  B.  I.  ft  P.  B.  Go.  68  Iowa,  602. 

Do  all  in  hia  power.  Ex  parte  Stell,  4  Hughes, 
ac.167. 

Use  all  means.  (Age  eighteen  months)  Alabama 
G.  8.  B.  Go.  V.  Dobbs  (Ala.)  ikpril  8,  1808:  (age 
fifteen  months)  Payne  y.  Humeston  ft  8.  B.  Co.  70 
Iowa,  584. 

CBcall  the  care  and  caution  he  can  command. 
(Age  two  years)  Walters  v.  Chicago,  B.  I.  ft  P.  B. 
Co.  41  Iowa,  71;  (age  two  and  one-half  years)  Al- 
bertson  v.  Keokuk  ft  D.  M.  B.  Co.  48  Iowa.29^. 

Use  all  effort  in  his  power.  (Age  seven  years) 
Shaw  V.  Missouri  Pae.  B.  Co.  104  Mo.  648;  (age  five 
years)  Boss  y.  Texas  ft  P.  B.  Go.  44  Fed.  Rep.  44. 

If  he  uses  every  effort  there  is  no  negligence. 
(Age  twelve  years)  Rudd  v.  Richmond  ft  D.  B.  Go> 
80  Va.  546;  Chicago  ft  N.W.  B.  Go.  v.  Schumilowsky, 
8  111.  App.  618. 

He  should  use  reasonable  care.  (Age  four 
years)  Foley  v.  New  York  Cent,  ft  H.  B.  B.  Ga  26 
N.  T.  S.  B.  816,  78  Hun,  248;  (age  fifteen  yearsc 
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wrongfully,  unless  ft  could  have  prevented  the 
injury  by  the  exercise  of  such  care  as  ought 
to  be  observed  by  them  in  view  of  the  lo- 
calitv 

Wood.  Railway  Law,  pp.  1278-1280  et  ieq.; 
Clevdand,  G.dbO.B,  Go.  v.  EUioU,  4  Ohio  St 
474;  Brmn  v.  Hannibal  4k  8t.  J.  R,  Co.  60  Mo. 
461, 11  Am.  Rep.  420;  JUaeon  dt  W.  B.  Co.  v. 
Daf)ii,  18  Oa.  679;  Cooper  v.  Central  Railroad 
of  Iowa,  44  Iowa.  184;  Cooley,  Torts,  674;  Trow 
V.  Vermont  Cent.  R.  Co,  %i  Vt.  487,  58  Am. 
Dec.  191;  IsbeU  v.  New  Tork  AN.  KB.  Go,  27 
Conn.  898,  71  Am.  Dec.  78;  Hieke  ▼.  Padfie  R. 
Co,  64  Mo.  480;  Burnett  v.  Burlington  A  M,  R, 
R.  Co.  16  Neb.  882. 

If  a  child  is  permitted  to  go  alone  upon  a 
highway,  when  of  an  age  at  which  it  is  unable 
to  comprehend  and  avoid  the  perils  to  which 
the  road  is  naturally  liable,  it  cannot  recover 
compensation  for  an  in  jury  inflicted  by  neglect 
of  a  mere  stranger,  while  the  child  itself  is  act- 
ing in  a  manner  which,  in  a  person  of  mature 
years,  would  be  deemed  so  negligent  as  to  de- 
prive him  of  the  right  to  sue. 

Shearman  &  Redf.  Neg.  §  80;  Lyneh  ▼. 
Stnith^  104  Mass.  62, 6  Am.  Rep.  188;  McQarry 
V.  LoomU,  68  N.  Y.  104,  20  Am.  Rep.  610; 
O'Brien  ▼.  McGlinehy,  68  Me.  662. 

The  rule  seems  to  be  that  the  negligence  of 
parent  and  guardian  is  imputed  to  a  child  when 
the  negligent  act  is  of  that  character  that  an 
adult  could  not  recover  under  the  same  cir- 


cumstancet.  This  is  the  tme  and  aensible 
rale. 

MorrieteifY,  EaeternB,  Go,  126 Haas.  877,80 
Am.  Rep.  686;  Fitzgerald  v.  8t.  Patd.  M.  d  M. 
B.  Go,  29  Minn.  886,  48  Am.  Rep.  212:  Meeh 
T.  Southern  Pac  B,  Go,  62  Cal.  604;  Boi-'y  t. 
BoeUm  Qae  Light  Go.  8  Gray,  128,  69  Am.  Dec 
283;  Lpneh  v.  8mith,  104  Mass.  57,  6  Am.  Rep. 
188;  Wright  v.  Maiden  A  M,  B,  Oa.  4  Allen, 
289;  Flynn  v.  Hatton,  4  Daly,  552;  Brown  v. 
European  A  N.  A.  B.  Go.  58  Me.  884;  Toledo, 
W.  A  W.  B.  Co.  V.  arable,  88  Dl.  441;  Hath^ 
away  v.  Toledo,  W.  A  W.  B.  Co.  46  Ind.  25; 
PitUburgh,  Ft.  W.  A  C.  B.  Go.  ▼.  Vining,  27 
Ind.  518,  92  Am.  Dec.  269;  Chicago  ▼.  Starr, 
42  Dl.  174,  89  Am.  Dec  422;  Mavgam  v. 
Brooklyn  B.  Co.  88  N.  Y.  455.  98  Aoi.  Dec.  66; 
see  noieto  Kerr  v.  ForqueiJUiL)  5  Am.  Rep. 
148;  note  to  Freer  v.  Cameron,  55  Am.  Dec.  677; 
MeMahon  v.  Northern  Gent,  B,  Co.  89  Md.  438; 
Ihl  v.  ForijhSeeond  Street  A  O.  Street  Ferry  E. 
Go,  47  K.  Y.  817, 7  Am.  Rep.  450;  HarlfM  v. 
Boper,  21  Wend.  615,  84  Am.  Dec.  273. 

"Railroads  have  a  ri^ht  to  presume  thoee  in 
vicinity  of  its  track  will  not  violate  law,  even 
children  of  tender  vears  will  not  be  there,  for 
though  irresponsible  personally,  they  canoot 
be  there  without  culpable  violation  of  duty  by 
parents  or  guardians." 

Philadelphia  A  B.  B.  Oa.  r.  EumnuO,  44 
Pa.  875. 

Mr,  E.  C,  Smith  for  appellee. 


Fiedler  v.  St.  Louis,  I.  M.  ft  8.  B.  Go.  lOT  Mo.  646; 
(age  eleven  years)  Burnett  v.  Burlington  ft  M.  K. 
Co.  16  Neb.  832. 

Reasonable  efTort  to  prevent  Injury.  (Afire  nine 
years)  Duffy  v.  Miasouri  Pao.  R.  Qo.  19  Mo.  App. 
880;  (aire  four  years)  Mohile  ft  O.  B.  Co.  v.Watley, 
09  Miss.  145;  (agre  four  years)  0*Connor  v.  Boston  ft 
L.  R.  Corp.  186  Mass.  38& 

Use  reasonable  precaution.  (Age  eighteen 
months)  8t.  Louis,  L  M.  ft.&  B.  Go.  v.'.Freeman,  80 
Ark.  41. 

Use  ordinary  oare.  SoovlUe  v.  Hannibal  ft  St.  J. 
R.  Co.  81  Mo.  484;  Kentucky  Cent.  R.  Qo,  v.  Gas- 
tineau,  88  Ky.  119. 

Use  high  degree  of  care.  (Age  fifteen  years) 
Swift  y.  Staten  Island  Rapid  Transit  B.  Co.  128  N. 
r.  045,  AiflrmiDg  24  N.  T.  S.  R.  8fi9. 

Use  greater  degree  of  care  than  if  the  ohlld  was 
an  adult.  (Age  two  and  one-hnlf  years)  Kenyon  v. 
New  York  Cent,  ft  H.  R.  R.  Co.  6  Hun,  479;  (age  five 
years)  Lafayette  ft  I.  R.  Co.  v.  Huffman,  28  Ind. 
287, 92  Am.  Dec.  818;  (age  seven  years)  Indianapo- 
lis, P.  ft  C.  R.  Co.  V.  Pitzer,  109  lud.  179, 191. 

Some  effort  to  stop  the  train  is  required. 
(Age  seven  years)  Jamison  v.  Illinois  Cent.  R.  C3o. 
08  Miss.  88w 

And  the  best  brakes  in  use.  Coetello  v.  Syra- 
cuse, B.  ft  N.  Y.  B.  Co.  06  Barb.  92. 

And  In  Corooran  y.  New  York  Elev.  B.  Co.,  19 
Hun,  868,  it  was  held  that  it  is  negligence  to  start 
an  engine  on  an  elevated  track  after  the  engineer 
«ee8  a  boy  on  the  track  without  looking  to  see  if 
be  had  got  out  of  the  way  and  without  giving 
wamlDg,  where  the  engine  oovered  all  but  twelve 
inches  of  the  trackway. 

But  in  MoKenua  v.  New  York  Ceot.  ft  H.  B.  B. 
Co.,  8  Daly,  804,  it  was  held  that  where  a  boy  in  a 
city  Jumps  or  fails  from  a  train  onto  another 
track,  the  engineer  of  a  passing  train  is  not  guilty 
of  wanton  negligenoe  in  failing  to  stop  the  train 
in  oaae  they  oould  pass  the  boy  without  injury.  In 
this  oaae  all  of  the  train  but  the  last  wheel  of  the 
last  oar  passed  him  safely  as  he  lay  on  the  ground. 
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And  in  Singleton  v.  Bastem  Counties  B.  Co.,  7  GL 
B.  N.  8. 287,  it  was  held  that  the  faot  that  a  child 
three  and  one-half  years  old  was  Injured  by  a  traia 
coming  up  an  incline,  and  the  engineer  saw  tbt 
dangerous  position  of  the  children  but  made  no 
attempt  to  stop  the  engine,  oontentinff  himsdf 
with  whistling,  does  not  constitute  nesUgenoe, 
there  being  nothing  to  show  how  the  children  got 
on  the  railroad.  The  failure  to  protect  t^  stato- 
tory  fence  is  not  discussed  in  this  case. 

In  Pratt  Coal  ft  Iron  Co.  v.  Brawley,:88  Ala.  871, 
it  was  said  that  a  railroad  company  would  be  lia- 
ble to  a  father  for  the  injury  to  a  seven-year-okl 
chUd  trespassing  on  its  track,  caused  Jby  wanton, 
reckless,  or  intentional  negligenoe  of  the  em- 
ployte,  after  discovering  the  peril  of  the  child,  or 
when  they  ought  to  have  dlsoovered  the  perfL 

And  in  Biohmond  ft  D.  B.  Co.  v.  DldaoDeit,  1 
App.  D.  a  482,  it  was  held  that  although  It  may  be 
negligence  on  the  part  of  an  engineer  not  to  know 
the  danger  to  start  a  train  forty  yuds  from  where 
a  boy  sixteen  years  old  is  seen  sitting  on  the  plat- 
form eighteen  Inches  from  flie  track,  which  might 
have  been  known  by  the  exercise  of  doe  care.  It 
will  not  be  the  same  as  reokleeeness,  which  Is  oei^ 
eesary  to  impose  liability  in  the 


y.  FaXLure  to  oftw  sl^MriL 

The  question  of  negligence  on  the  part  of  fbm 
employes  of  a  railroad  is  generally  one  f6r  the 
Jury  if  no  signals  were  given  for  the  train  at  a 
crossing,  and  an  infant  was  injured  by  reason  of 
such  failure.  (Age  seven  years)  Philadelphia,  B  ft 
W.  R.  Co.  v.  Layer,  112  Pa.  414;  (age  eight  years) 
Taylor  v.  Delaware  ft  H.  Canal  Oo^  118  Fa.  IttS.  57 
Am.  Rep.  440;  (age  lees  than  four  years)  Sdiwier 
V.  New  York  Cent,  ft  H.  R.  R.  Co.  90  N.  Y.  968: 
(ages  ten  and  eleven  years)  Johanson  v.  Boatoa 
ft  M.  B.  Co.  158  Maes.  57  (see  15  Hun,  679;  (age 
twelve  years)  Paducah  ft  M.  B.  Co.  v.  Hoebl.  U 
Bush,4L 

And  the  same  was  held  In  regard  to  a  crosBtng  la 
the  oity.   cAge  eleven  years)  Hendersmi  v.  St  Fsol 


1894. 
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81i«p]ierdt  Oh,  «/.,  delivered  the  opinioQ 
€f  the  ooort: 

It  is  uoquestionably  true,  as  argued  by 
oounsel,  that  in  order  to  maintain  an  action 
for  negligence,  the  plaintiff  must  not  only 
show  the  existence  of  a  duty  on  the  part  of 
the  defendant,  but  he  must  also  show  that 
the  duty  is  due  to  him.  JSmry  v.  Roanoke 
Nav,  d  Water-Power  Co.  Ill  N.  C.  94,  17  L. 
R.  A.  699.  It  has  been  decided  by  this  court 
that  it  is  the  duty  of  an  engineer,  in  running 
a  railroad  train,  to  exercise  ordinary  care, 
by  keeping  a  lookout  on  the  track,  in  order 
to  discover  and  avoid  any  obstructions  that 
may  be  encountered  thereon.  This  duty  is 
due  to  passengers ;  and  as  a  general  rule  the 
duty  is  likewise  due  to  the  owner  of  cattle 
running  at  large ;  to  the  owner  of  other  prop- 
erty which,  under  certain  circumstances,  may 
be  on  the  track ;  and  also,  as  a  general  rule, 
to  persons  who  may  be  on  the  same  at  places 
other  than  crossings.  It  has  al  so  been  decided 
in  many  cases,  and  may  be  regarded  as  per- 
fectly well  settled,  that  the  failure  to  exer- 
cise such  ordinary  care,  in  discovering  per- 
sons or  property  m  time  to  avoid  a  colHsion, 
cannot,  except  in  case  of  cattle  running  at 
large,  be  made  the  subject  of  a  recovery, 
where  the  plaintiff *s  negligence  is  the  prox- 
imate cause  of  the  injury.  In  the  present 
case  the  junr  have  found,  under  proper  in- 
structions 01  the  court,  tliat  the  plaintiff  was 
injured  by  reason  of  the  negligence  of  de- 
fendant.   The  plaintiff  is  therefore  entitled 


to  recoTer,  unless  he  was  euilty  of  nei^li- 
gence,  as  above  stated.  The  real  questions 
presented,  therefore,  are  whether  the  plain- 
tiff was  of  sufficient  age  and  discretion  to  be 
capable  of  contributory  negligence,  and,  if 
not  so  capable,  whether  the  negligence  of  the 
parent  can  be  imputed  to  him. 

It  is  admitted  by  the  pleadings  that  the 
plaintiff  was  at  the  time  of  the  accident  *'an 
infant  of  tender  years,  ^  who  had  been  per- 
mitted by  its  mother  "  to  stray  and  wander" 
on  the  track  of  the  defendant.  From  the 
language  of  the  admission,  we  would,  if  it 
were  necessary  for  the  purposes  of  this  de- 
cision, be  well  warranted  in  holding  that, 
prima  facie,  the  plaintiff  was  of  such  a  tender 
age  as  to  be  incapable  of  negligence.  Apart 
from  this,  however,  it  is  established  by  un- 
contradicted testimony,  and  also  admitted  by 
counsel  for  the  defendant,  that  the  plaintiff, 
at  the  time  of  the  accident,  was  in  fact  but 
twenty  two  months  old.  In  several  of  the 
states,  it  has  been  held  that  an  infant  of  that 
a^e  is,  as  a  matter  of  law,  incapable  of  con- 
tributory negligence  (2  Thomp.  Neg.  1181), 
while  in  others^it  is  held,  in  analogy  to  the 
rule  of  the  common  law  as  to  criminal  re- 
sponsibility, that  an  infant  under  the  age  of 
seven  years  is  also  incapable,  but  that  the 
presumption  may  be  rebutted  by  testimony, 
and  that  the  question  may  be  determined  by 
the  jur^.  1  Shearman  &  Bedf.  Neg.  ^  IS,  note. 
Applying  either  rule  to  the  present  case,  it 
is  clear  that  the  plaintiff  was  incapable  of 


ft  D.  R.  Ck>.  60  Minn.  479;  (age  fifteen  yean)  Cftfey 
V.  New  York  Gent.  &  H.  R.  B.  Co.  6  Abb.  N.  C.  lOi; 
<age  ten  years)  Burger  v.  Mlaspuri  Pao.  R.  Go.  112 
Ho.  288;  /age  thirteen  years  and  seven  months)  Mew 
Jersey  B.  &  >Tran8p.  Co.  v.  West,  ass  N.  J.  Ij.  91. 
afllrmed,  88  N.  J.  L.  ^80:  (age  eleven  and  one  half 
years)  O^Hara  v.  Huds  jq  River  B.  Go.  88  N.  Y.  446, 
96  Am.  Dec.  (SI;  (age  fourteen  years)  Baltimore  & 
O.  R.  Co.  V.  Shipley,  31  Md.  808;  (age  eleven  years) 
Cleveland^  a  G.  &  St.  L.  B.  Co.  v.  Keely  (Ind.)  May 
11,1884. 

So  in  Cumberland  A  P.  B.  Co.  v.  State,  78  Hd.  74, 
it  was  said  that  a  railroad  company  is  required  to 
use  reasonable  effort  to  prevent  injaring  a  boy 
■even  years  old  if  he  was  on  the  track,  although 
trespasaing^nd  that  violation  of  a  city  ordinaDoe  as 
to  speed  or  signals  would  be  negligence,  but  there 
was  no  evidence  where  he  was  when  hurt. 

And  in  Reynolds  v.  New  York  Cent.  &  H.  R.  R. 
CX>.,  £8  N.  Y.  1048,  revenring  2  Thomp.  &  C.  644^  it  was 
■aid  the  fact  that  a  boy  thirteen  years  old  could  be 
easily  seen  at  a  crossing  and  was  caught  by  passing 
trains  and  no  signals  were  given,  was  negligence; 
but  that  was  not  the  question  Involved. 

But  in  Philadelphia  &  R.  R.  Co.  v.  Spearen,  47  Pa. 
SOO,  86  Am.  Dec.  544,  it  was  held  that  the  omission 
to  whistle,  by  an  engine  close  behind  a  train,  is  not 
an  approximate  cause  of  injury  to  a  child  five 
years  old  attempting  to  run  across  between  the 
engine  and  the  train  at  a  .point  below  the  street 
crossing,  for  the  engineer  was  under  no  duty  to 
suppose  any  one  would  attempt  to  cross  suddenly 
in  front  of  the  engine. 

And  in  Collis  v.  New  York  Cent.  &  H.  R.  R.  Co., 
n  Hun,  604,  it  was  held  that  a  railroad  company  is 
under  no  duty  to  give  signal  of  approaching  train 
to  a  school-boy  about  eight  years  of  age,  carrying 
water  to  circus  employes  in  an  advertising  car  sta- 
tioned on  a  side  track  on  railroad  grounds,  and  the 
only  duty  was  not  to  do  him  intentional  injury. 

So  In  Malone  ▼.  Boston  &  A  B.Co.,  61  Hun,  682,  it 
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was  held  that  it  is  not  lack  of  ordinary  care  to 
*'  kick  "  a  car  upon  switch  tracks  in  a  yard  used  for 
storage  and  making  up  of  trains  without  llrtt 
ringing  the  bell  or  giving  a  signal  .or-  stationing  a 
flagman  or  brakeman  so  as  to  give  warning,  where 
a  chUd  about  four  years  old  is  run  over  by  a 
freight  car. 

And  in  Missouri  Pao.  R.  Go.  v.  Porter,  78  Tex.  804, 
it  was  held  that  the  failure  to  signal  a  crossing  by 
bell  or  whistle  falls  to  show  negligence  on  the  part 
of  the  railroad  contributing  to  the  injury  of  a  boy 
walking  on  the  track  on  the  railroad  right  of  way, 
where  it  is  not  shown  that  he  was  killed  at  a  oroes- 
ing,  nor  the  circumstances  under  which  he  wss 
struck  by  the  train. 

In  Philadelphia  &  R.  R.  Go.  v.  Hummell,  44  Pa. 
876, 84  Am. Dec.  467,  it  was  held  that  the  mere  failure 
to  give  signal  of  starting  of  a  car  on  the  right  of 
way  is  not  negligence  even  if  an  infant  seven 
years  of  age  is  injured,  as  ordinary  care  admits 
the  presumption  that  they  will  not  be  on  Uie  com- 
pany's land. 

VI.  87>eed, 

The  question  of  negligence  is  one  for  the  )ory 
where  a  railroad  train  passes  through  a  city  at  ex- 
cessive speed  or  at  such  speed  as  to  be  incapable 
of  control,  whereby  an  infant  on  the  track  is  in- 
jured, especially  where  such  speed  is  contrary  to 
statute  or  city  ordinance.  (Age  three  years)  Daley 
V.  Norwich  &  W.  R.  Co.  26  Conn.  601, 68  Am.  Dec. 
418;  (age  six  years)  Tobln  ▼.  Missouri  Pac.  R.  Co., 
(Mo.)  Nov.  28, 1801:  (age  sixteen  months)  Hoppe  v. 
Chicago,  M.  &  St.  P.  B.  Go.  61  Wis.  867:  (age  ten 
years)  Haas  v.  Chicago  &  N.  W.  R.  Ck>.  41  Wis.  44; 
(age  eight  years)  Bwen  v.  Chicago  &  N.  W.  R.  0>. 
88  Wis.  613:  Grethen  v.  Chicago.  M.  &  St.  P,  R.  Co. 
22  Ped.  Rep.  600;  (age  six  years)  Central  Trust  Co. 
of  New  York  v.  Wabash,  St.  L.  &  P.  R.  Go.  81  Fed. 
Rep.  246:  (age  eight  years)  Pennsvlvania  R.  Go.  v. 
Lewis,  70  Pa.  88;  Dunseath  v.  Pittsburg,  A  ft  M. 
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contributory  negligence,  and  it  must  follow 
that,  unless  the  negl  igence  of  his  mother  can 
be  imputed  to  him,  there  is  nothing  to  bar 
his  recovery.  Conceding,  only  for  the  pur- 
poses of  this  discussion,  that  the  mother  was 
guilty  of  contributory  neglij^ence  in  going 
to  the  well,  and  leayfng  her  infant  child  in 
the  house,  without  closing  the  door,  and  ahx> 
conceding,  what  is  intimated  in  Manly  y. 
Wilminolon  db  W,  B.  Oo. ,  74  N.  C.  655  (and 
indeed  is  well  sustained  by  the  authorities), 
that,  if  it  be  contributory  negligence,  it 
would  defeat  an  action  brought  by  the  par- 
ent, we  are  not  prepared  to  accept  the  doc- 
trine which  obtains  in  some  few  jurisdic- 
tions, that  such  negligence  can  be  so  imputed 
to  the  child  as  to  defeat  an  action,  when 
brought  in  Its  own  behalf.  As  the  question 
has  never  been  passed  upon  in  this  state,  it 
may  not  be  inappropriate  to  quote  at  length 
from  some  of  ue  leading  authorities  upon 
the  subject: 


The  imputation  of  the  negligence  of  par- 
ents and  ffuardians  to  children  of  tender  ag» 
is,  says  Snearman  &  Bedfleld  on  Kegligenoa 
(volume  1,  g  74),  an  invention  of  the  su- 
preme court  of  New  York  in  the  leading  cast 
of  HariflM  ▼.  Boper,  21  Wend.  615,  84"  Am. 
Dec.  278,  and  has  been  followed  in  many  of 
the  decisons  of  that  state,  although  it  is  said 
by  these  authors  to  be  founded  upon  a  dictum 
which  has  only  been  assume  to  be  the  law 
by  the  court  of  last  resort,  but  never  squarely 
presented  to  that  tribunal  for  decision.  And 
they  further  remark  that  it  may  wall  be 
doubted  whether  the  question  has  ever  been 
fully  argued  anywhere,  and  that  the  resnU 
of  their  examination  of  the  cases  is  to  satisfy 
them  **  that  the  last  of  the  long  series  of  so- 
called  'decisions'  on  this  point  Is,  like  the 
first,  a  mere  dictum^  uttered  without  hearing 
argument  and  w  i thou t  consideration.  *  Some 
of  the  decisions  approving  the  doctrine  ars 
based  upon  the  ground  that  the  parent  must, 


Traotion  Ck>.  181  Pa.  124;  (aire  Ave  years)  Chicago  9t 

A.  B.  Co.  V. Gresory,68  m. SBS. 

And  the  same  was  held  where  the  speed  is  exoee- 
sive  at  a  orossbig  where  children  were  aooustomed 
to  cross  and  Infants  were  injured.  (Age  eight 
yearq)  MoGtovem  v.  New  York  Cent.:&  H.  £L  B, 
Co.  07  N.  Y,  418;  (age  nine  yean)  Powell  v.  New 
York  Cent  A  H.  B.  B.  Co.  S8  Hun,  SO;  (age  under 
fourteen  years)  Georgia  Midland  A  G.  B.  Co.  v. 
fiyans,  87  Ga.  878. 

And  in  Pittsburg,  Ft.  W.  ft  a  B.  Co.  v.  Bum- 
stead,  48  IlL  £21,  05  Am.  Deo.  fi89,  it  was  held  tbatit 
is  gross  negligence  for  a  fast  train  to  run  into  a 
push  car,  wrongfully  loaned  to  private  parties  by 
an  agent,  wbicb  car  was  plainly  In  sight  for  more 
than  a  mUe,  causing  injury  to  a  four-year-old  boy 
on  the  road  near  by,  wbere  signals  were  given 
in  time  to  stop  the  engine. 

yn.  OUy. 

The  question  of  care  required  of  railroad  em- 
ployes to  prevent  injuries  in  cities  is  already  men- 
tioned under  sub-heads,  **X«oofcota,**  '*Spe0d,**  eta, 
but  it  may  be  generally  stated  that  greater  care  is 
required  in  running  tbe  train  where  children  are 
expected  to  be  met  with  than  in  other  places,  espe- 
cially where  crossings  are  blockaded;  and  tbe  ques- 
tion of  negligence  is  one  for  the  jury  if  the  crossing 
is  unreasonably  blockaded,  or  can  have  been 
allowed  to  remain  a  longer  time  than  permitted  by 
ordinance  or  statute,  and  reasonable  care  is  not 
used  in  moving  the  train.  (Age  seven  years) 
Bauch  V.  Lloyd,  81  Pa.  858, 7S  Aol  Dec.  747;  (age  five 
years)  Gumming  v.  Brooklyn  City  B.  Ck>.  104  N.  Y. 
660;  (age  nine  years)  Pennsylvania  B.  Co.  v.  Kelly, 
81  Pa.  87S;  (age  nineteen  years)  Cleveland,  C.  C  A 
Bt  L.  B,  Go.  V.  Keely  (Ind.)  Kay  11, 1804;  (age  nine 
years)  Scbmita  v.  St.  Louis,  L  IL  *  &  B.  Co.  £8  L. 

B.  A.  250, 110  Mo.  868. 

And  in  fiannon  v.  Baltimore  A  O.  B.  Co.,  S4  Md. 
106,  it  WBS  held  that  a  railroad  oompany  is  required 
to  use  such  diligence  and  care  as  prudent  and  dis- 
creet persons  would  use  having  due  regard  to  the 
safety  of  tbe  train  wbere  a  cbUd  seven  years  old 
was  injured  on  a  Y  in  tbe  city;  but  the  infancy  of 
tbe  plaintifT  does  not  change  tbe  degree  of  care  or 
diligence  to  be  used  by  tbe  defendants  in  tbe  man- 
agement of  their  cars. 

So  in  Norfolk  &  P.  B.  Co.  v.  Ormsby.  27  Gratt.  455, 
it  was  held  that  a  railroad  company  running  its 
oars  through  a  populous  street  on  which  many 
children  ilye  must  omit  nothing  which  can  be  done 
to  prevent  injury  to  children.    A  child  two  years 

25  L.  H.  A. 


and  ten  months  old  was  killed   by  Ike 
running  uncoupled  oars. 

La  Chicago,  St.  L.  &  P.  B.Co.y.  WeUh,  llBULSn^ 
It  was  held  that  where  a  child  seven  years  old  was 
on  the  sidewalk  and  a  switch  engine  ylotontty 
pushed  some  cars  so  that  they  ran  over  tlie  eod  of 
the  track  unprotected  l^  a  bumper  and  Injored  tiie 
child,  the  only  question  is.  Was  tbe  defendant 
Ugent  in  regard  to  the  cause  of  the  injury? 

But  in  Stillson  v.  Hannibal  &  St  J.  B.  Co.,  m 
671,  it  was  held  that  there  is  no  negUgenoe 
girl  about  nine  years  old  was  injured  by  attempt- 
ing to  cross  between  can  through  a  paaBage  twenty 
inches  wide  not  on  a  croesing,  and  ih»  employes 
did  not  know  that  the  child  was  attempting  to  otosil 

And  in  Moore  v.  Pennsylvania  B.  COh  00  Pa.  m, 
44  Am.  Bep.  106,  it  was  held  that  a  railroad  oooipeny 
owes  no  greater  duty  to  aboy  ten  years  old  than  to 
an  adult,  and  is  not  subject  to  take  pzeoantlons 
against  any  class  of  persons  who  walk  9kmg  its 
tracks  on  the  bed  of  a  pubUc  street  in  a  city. 

In  New  York  Cent.  *  St.  L.  B.  Co.  y.  Muahroah 
(Ind.)  June  7, 1804,  it  was  held  that  failure  to  keep 
a  station  platform  reasonably  safe  is  nesligenoe, 
where  a  boy  twelve  years  old  went  to  meet  his 
sister  and  stumbled  on  the  platform  and  fell  under 
the  train  and  was  killed. 

So  in  Louisville,  N.  O.  *  TL  B.  Co.  y.  Htrseiu  60 
Miss.  126,  tt  was  held  that  inviting  pansongnis  to 
approach  its  depot,  across  its  tracks,  imposes  on  a 
railroad  company  strong  obligation  to  esecelse  tbe 
utmost  care  and  caution  in  the  movement  of  tta 
trains,  and  the  handling  of  its  oars  so  aa  to  pievent 
injuries  to  persons  going  to  and  from  its  oilloes,  and 
this  applies  where  two  children  aged  respeottvely 
seven  and  fourteen  years  old  were  injured. 

It  was  said  in  Mobfle  &  M.  B.  Cow  v.  Crenshaw,  OS 
Ala.  566,  that  ordinary  negligence  as  to  a  penon  of 
full  capacity  might  be  gross  negligenoe  as  to  a 
child,  where  a  child  between  live  and  six  yean  old 
at  a  depot  ran  up  to  the  rear  of  a  freight  train  and 
caught  hold  of  the  rear  bumper  and  was  taijured. 

But  in  Baltimore  A  O.  B.  Co.  v.  Sohwindllng.  101 
Pa.  858, 47  Am.  Bep.  706,  it  was  held  that  a  rsilrond 
company  owes  no  duty  to  a  boy  Hve  yean  old 
standing  on  depot  platform  for  his  own  amosemeot 
and  there  can  be  no  negUgenoe  without  a  breach, 
of  duty. 

See  also  LoolKMit,  supno. 

VHI.  Fod  eaught 

The  question  of  negligence  is  one  for  the  fawr 
where  a  child  caught  his  foot  on  the  track  on  a 


1804. 
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in  law,  be  deemed  the  agent  of  the  child, 
while  others  put  it  upon  the  ground  that  the 
child  is  identified  with  its  parent  or  guard- 
ian,— "a  legal  fiction  which  led  to  the  fam- 
oua  and  now  exploded  decision  of  Thorogood 
V.  Bryan^  8  C.  B.  116,"  recently  overruled 
by  the  English  appellate  court  in  The  Ber- 
nina,  L.  R.  12  Prob.  Div.  58 :  1  Shearman  & 
Redf.  Keg.  ^  66-75.  In  reyiewing  the  case 
of  HoTtfiSd  V.  Boper,  tupra,  Mr.  Beach  sajs 
that  the  doctrine,  as  applied  to  children  too 
younff  to  exercise  discretion,  is  an  anomaly, 
and  m  striking  contrast  with  the  case  of  a 
donkey  which  is  carelessly  exposed  in  the 
highway,  and  negligently  run  down  and  in- 
lured,  and  also  with  the  case  of  oysters  care- 
lessly placed  in  the  bed  of  a  river,  and  in- 
jured bj  the  negligent  operation  of  a  vessel, 
in  both  of  which  cases  actions  have  been 
maintained.  And  he  forcibly  observes  that, 
under  the  principle  referred  to,  .**the  child, 
were  he  an  ass  or  an  oyster,  would  secure  a 


Erotection  which  is  denied  him  as  a  human 
eing  of  tender  years.  **  This  author,  in  his 
examination  of  the  doctrine,  remarks  as  fol- 
lows :  "  It  is  not  true  that  an  infant  is  not 
iui  juris.  In  the  sense  of  beinff  entitled  to 
maintain  an  action  for  his  own  oenefit,  he  is 
9uijuri$.  As  far  as  his  right  of  action  is 
concerned,  he  is  in  no  respect  the  chattel  of 
his  father.  .  .  .  The  ludgment  [when 
suing  by  guardian  or  next  friend],  if  any  is 
recovered,  is  the  property  of  the  minor.  It 
is  recovered  to  his  sole  use.  It  is  an  entirely 
false  assumption,  in  HartfiM  v.  Boper,  that 
the  parent  or  guardian  may  recover  heavy 
verdicts  for  their  own  misconduct.  Again, 
it  is  assumed  in  that  opinion  that  an  infant 
injured  by  the  joint  negligence  of  his  parent 
and  a  third  person  can  have  legal  redress 
against  the  parent.  It  is  much  more  fit,  says 
the  court,  '  that  he  should  look  for  redress  to 
that  guardian.'  If  this  be  so,— if  the  right 
of  the  infant  be  so  distinct  from  the  duty  of 


oroeeinir  and  was  injured  tj  a  train.  (Age  twelve 
years)  Friea  v.  New  York  Cent.  &  H.  R.  £L  Oo.  OT 
Hun,  206;  (age  fourteen  years)  Brown  v.  PeDOsyl- 
vania  R.  Co.  16  Phlla,  ftSl;  (age  under  fourteen 
years)  Spooner  v.  Delaware,  L..A  W.  R.  Oo.  116  N. 

Or  in  aswttch.  (Age  eleven  years)  Burnett  v.  Bar- 
llDgton  &  M.  B.  R.  Co.  16  Neb.  SSk  (age  se^en  years) 
Townley  v.  Chicago,  M.  &  St.  P.  R.  Co.  68  Wis.  (06. 

Or  in  tbe  traok.  Pennsylvania  B.  Co.  y.Morgan« 
«SPa.l84. 

In  LouisviUe,  N.  A.  A  a  B.  Co.  v.  Bed,  47  HI.  App. 
eess.  it  was  heid  tbat  where  a  statute  requires  a  rail- 
road company  to  have  public  crossings  safe,  the 
oompany  will  be  presumed  to  know  their  cond i tion, 
and  if  the  statute  has  been  neglected  and  a  boy 
falls  in  front  of  a  train  from  stepping  in  a  bole  in 
the  orosBing,  the  oompany  will  be  held  bound  to 
exercise  such  dQlgence  as  the  safety  of  persons  at 
tmsaf  e  crossings  demands. 

But  in  Oreshem  v.  Louisville  ft  N.  B.  Co.,  16  Ky.  L. 
Bep.  OQB,  it  was  held  that  tbe  failure  to  stop  the 
train  at  a  orosslng  as  required  by  statute,  by  rea- 
eon  of  which  failure  a  boy  twelve  years  old  tres- 
passing, who  bad  caught  his  foot  and  fallen  in 
Cront  of  the  train,  was  injured,  when  the  train 
<30uld  not  have  been  stopped  in  time  to  save  him 
«f  ter  he  tried  to  cross  the  traok  will  not  render  the 
•company  liable. 

IX  Sudden  appaufYmes  cf  MUL 

There  is  no  negligence  on  the  put  of  a  railroad 
oompany  if  a  child  suddenly  appears  in  front  of 
the  train  and  receives  an  injury  which  could  not 
have  been  prevented  by  the  company.  (Age  six- 
teen years)  Little  Bock  ft  Ft  8.  B.  Co.  v.  Cnllen,  64 
Ark.  4S1;  (age  six  years)  Benson  v.  Central  Pac.  B. 
Co.  08  Cal.  46;  (age  twenty  months)  Pennsylvania 
Co.  V.  Davis,  4  Ind.  App.  61;  (age  eleven  years)  Bal- 
tlmoro  ft  O.  B.  Co.  v.  State,  71  Md.  660;  (age  nine 
years)  Galveston,  H.  ft  8.  A.  B.  Co.  v.  Chambers,  78 
^ex.296. 

In  Chicago  ft  A.  B.  Co.  v.  Becker,  7B  DL  86,  it  was 
beld  that  there  is  no  negligence  where  tbe  whistle 
was  blown  and  bell  rung  as  required  by  law  and  a 
l>oy  about  seven  years  old  ran  across  in  front  of 
the  train  and  stumbled  and  fell  on  the  mil  In  front 
of  the  engine  and  the  injury  could  not  have  been 
«voided. 

But  In  Chicago  ft  A.  B.  Co.  v.  Becker,  84  111.  488, 
It  was  held  tbat  there  was  negligence  if  the  speed 
was  unlawful 

In  Barkley  v.  Missouri  Paa  B.  Co.,  96  Mo.  807,  it 
was  held  that  a  railroad  company  is  not  guilty  of 
■oarelesBoess  or  want  of  ordinary  oars  where  a  boy 

^  L.  R.  A. 


six  years  old  is  between  the  tracks  at  a  depot  going 
straight  forward  in  the  same  direction  as  the  train 
and  there  is  five  feet  ten  inches  between  the  tracdka, 
and  the  boy  turns,  retraces  his  steps  and  stumbles, 
throwing  an  arm  over  the  rail,  and  the  train  passes 
over  It, 

X  i¥(tfeet0ia  (fmhsr  er  tar. 

A  ralbroad  oompany  must  exercise  reasonable 
care  for  the  safety  of  persons  on  the  track  and 
prevent  injury  from  projecting  timbers.  (Age  be- 
tween twelve  and  fourteen  years)  Hicks  v.  Pacific 
B.  Co.  64  Mo.  480. 

But  in  Central  Bailroad  v.  Brtnson,  70  Gku  207, 
where  a  fifteen-year-old  boy  in  walking  on  a  path 
was  struck  by  a  projecting  timber,  the  case  was  re- 
versed for  error  in  the  following  charge:  **If  dam- 
age happen  to  such  other  person  by  a  ooUisloii 
which  the  oompany  by  tbe  use  of  ordinary  care 
might  have  prevented,  the  oompany  must  make 
good  the  damage.** 

And  in  Philadelphia  ft  B.  B.  Co.  v.  Hell,  6  W.  N. 
C  81,  it  was  held  that  there  was  no  negligence 
shown  from  the  fact  that  the  car  axles  on  a  double 
track  in  a  narrow  street  extended  over  the  sidewalk 
and  kiiled  a  five-year-old  child  wbqf  was  walking  on 
the  pavement  in  a  direction  opposite  the  train,  there 
being  no  exoesslve  speed  or  failure  to  keep  lookout. 

ZL  Ortws  fis02<0i0nM. 

Whether  the  degree  of  care  was  used  that  ex- 
empted the  railroad  company  from  the  charge  of 
gross  negligence,  is  a  question  for  the  jury.  (Age 
four  years)  Sabine  ft  R  T.  B.  Co.  v.  Hanks,  2  Tex. 
Civ.  App.  800.  See  Trinity  ft  8.  B.  Co.  v.  Lane,  79 
Tex.  642. 

Prior  to  1887  a  railroad  company  was  only  liable 
for  gross  negligence.  Sabine  ft  B.  T.  B.  Co.  v. 
Hanks.  78  Tex.  824. 

And  in  Kansas  Pac.  B.  Co.  v.  Whipple,  38  Kan. 
681.  it  was  held  that  a  railroad  company  is  liable  if  . 
a  boy  nine  years  old  is  recklessly  or  wantonly  run 
over,  while  wrongfully  on  the  track. 

The  question  of  trespass  of  child  affecting  the 
company's  duty  towards  such  child  will  be  fully 
treated  in  a  nxAs  on  contributory  negligence  of 
children  and  has  only  been  referred  to  in  the  above 
noU  where  made  necessary. 

In  the  preparation  of  this  note  cases  turning  up- 
on  tbe  question  of  contributory  or  imputed  negli- 
gence have  been  omitted. 

Tbe  authorities  upon  the  question  of  imputed 
negligence  will  be  found  in  a  note  to  Chicago  City 
B.  Go.  V.  Wilcox  (111.)  21 L.  B.  A.  Ttt.  L  T. 
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the  parent  that  the  relation  of  parent  and 
child  is  not  an  objection  to  the  maintenance 
of  such  a  suit, — then  the  whole  theory  upon 
which  this  class  of  cases  rests  falls  to  the 
ground.  Again,  it  is  falsely  assumed  that 
the  parent  is  the  agent  of  the  child.  •  .  . 
The  relation  of  child  and  parent  is  not  the 
relation  of  principal  and  agent.  Neither  is 
it  analogous  to  it.  The  child  does  not  ap- 
point his  father.  He  has  no  control  over  his 
acts.  He  cannot  remove  him  from  power, 
or  appoint  another  in  his  stead.  He  has  no 
right  of  action  against  him.  Every  element 
of  agency  is  wanting.  The  want  of  any  one 
of  these  elements  is  sufficient  to  prevent  the 
acts  or  omissions  of  the  parent  from  being 
viewed  as  the  acts  or  omissions  of  the  child, 
upon  any  analogy  to  be  drawn  from  the  law  of 
agency.  By  tiie  common  law  a  child  cannot 
appoint  an  agent.  The  authority  by  which 
tine  parent  exercises  control  over  the  child  is 
therefore  an  authority  derived  from  the  law. 
It  is  a  principle  of  *  law  laid  down  before 
'the  spacious  days  of  great  Elizabeth'  that 
the  abuse  of  an  authority  derived  from  the 
law  shall  not  work  harm  to,  or  prejudice  the 
rights  of,  the  person  subjected  to  it.  The 
parent's  authority  is  given  for  the  protection 
of  the  G^ild,  but  the  principle  of  Bartfield  v. 
Boper  turns  the  shield  into  a  sword,  and  uses 
it  to  deprive  the  child  of  the  very  protection 
arising  from  the  parental  relation."  Beach, 
Oontrib.  Neg.  2d  ed.  §  128.  In  Wood  on  Rail- 
roads (section  822}  it  is  said:  ''The  doc- 
trine announced  in  this  case  [Hartfietd  ▼. 
Boper]  has  been  followed  in  some  jurisdic- 
tions ;  but  the  modem  tendencv  is  to  reject 
it,  and  to  hold  the  negligent  injurer  liable 
for  the  consequences  of  his  own  wrongful 
act,  regaidless  of  the  contributory  negligence 
of  the  child's  parent  or  guardian. "  Bishop, 
in  his  work  on  Koncontract  Law  (section 
582),  emphatically  rejects  the  doctrine,  and 
observes  that  it  is  **  as  flatly  in  conflict  with 
the  eatablished  system  of  the  common  law  as 
anything  possible  to  be  suggested."  And  an 
examination  of  the  leading  text- books  which 
treat  of  negligence  will  disclose  that  it  is 
also  disapproved,  as  being  contrary  to  prin- 
ciple and  reason,  as  well  as  the  rapidlv  ac- 
cumulating weight  of  authority.  Whart. 
Neg.  812-81i;  Pollock,  Torto,  299;  Cooley, 
Torts,  881 ;  2  Thomp.  Neg.  1184 ;  Shearm. 
&  Redf.  Neg.  iupra;  Beadi,  Gontrib.  Neg. 
supra. 

In  Tennessee  the  doctrine  is  denounced  as 
being  opposed  "to  every  principle  of  reason 
and  justice"  {Whirleu  v.  Whiteman,  1  Head, 
610)  ;  and  in  Pennsylvania  it  is  declared  to 
be  ''repulsive  to  our  natural  instincts,  and 
repugnant  to  the  oondition  of  that  class  of 
'  persons  who  have  to  maintain  life  by  daily 
toil."  Eay  v.  Ponnsylvania E.  Oo,  65  Pa.  269, 
8  AnL  Rep.  628. 

In  Newman  ▼.  PhiUiptburg  Ebne  Oar  H. 
Oo.,  52  N.  J.  L.  446,  8  L.  R.  A.  842,  Ohirf 
JuiUee  Beasley,. after  exposing  the  fallacy  of 
basing  the  doctrine  on  the  ground  of  agency, 
demonstrates  its  untenableness  by  conducting 
us  to  the  rather  absurd  conclusion  of  making 
an  infant  in  its  nurse's  arms  answerable  for 
all  the  negligence  of  such  nurse  while  thus 
employed  in  its  service.    "Every  person  so 
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damaged  by  the  careless  custodian  would  he 
entitled  to  his  action  against  the  infant.  If 
the  neglect  of  the  guardian  is  to  be  regarded 
as  the  neglect  of  the  infant,  as  was  asaerted 
in  the  New  York  decision,  it  would,  fron^ 
logical  necessity,  follow  that  the  infant  roust 
indemnifv  those  who  should  be  harmed  bj 
such  neglect." 

In  Vermont  the  subject  was  examined  with 
much  care  in  the  leading  case  of  RMnmm  v. 
Qme,  22  Vt.  218,  54  Am.  Dec  67.  in  which 
the  court  denied  the  doctrine  of  imputed  neg- 
ligence, as  laid  down  in  HartfM'i  Gate,  and 
held  that,  although  a  child  of  tender  yeara 
may  be  in  the  highway  through  the  fault  or 
negligence  of  his  parents,  and  so  improperly 
there,  yet,  if  he  be  injured  through  the  neg- 
ligence of  the  defendant,  he  is  not  precluded 
from  redress.  "All,"  says  Judffs  Redfield, 
in  delivering  the  opinion,  "that  is  required 
of  an  infant  plaintilT,  in  such  a  case,  being 
that  he  exercise  care  and  prudence  equaJ  to 
his  capacitv. "  This  rule  is  also  laia  down 
in  WaMngUm  di  O,  R.  Oo.  ▼.  Gladmon,  82 
U.  S.  15  Wall.  401.  21  L.  ed.  114,  which  is 
cited  with  approval  in  Murray  ▼.  lUehmond 
d  D.  R.  Oo.  98  N.  C.  92.  "The  'Vermont 
rule,'  as  it  is  called,"  remark  Shearman  A 
Redfleld,  "commends  itself  to  our  judgment 
and  is  abundantly  justified  by  the  reasoning 
of  the  courts  which  have  adopted  it.  .  .  . 
It  should  be  fully  applied  to  such  cases,  giv- 
ing to  defendants  who  suffer  from  its  hard- 
ships the  same  consolation  which  oourta 
administer  to  plaintiffs  when  nonsuiting 
them, — ^that  their  case  is  very  hard,  and  de- 
serves sympathy,  but  that  the  law  must  not  be 
relaxed  to  meet  hard  cases."  "If,  where  one 
of  two  innocent  persons  must  suffer,  the  law 
puts  the  loss,  as  it  justly  does,  upon  the  one 
who  has,  by  some  negligence,  enabled  the 
wrong  to  be  done,  surely,  when  there  are 
two  guilty  persons  in  the  transaction,  the  law 
should  not  leave  the  only  innocent  one  to 
suffer,  as  it  practically  does,  by  referring 
him  to  his  parent  or  guardian  for  an  injury 
of  which  a  stranger  has  been  the  principal 
cause."  Sections  77,  78.  "No  injustice  caA 
be  done  to  the  defendant  by  this  limitation 
of  the  defense  of  contributory  negligence, 
since  the  rule  itself  is  not  establiuied  pri- 
marily for  his  benefit,  and  he  can  never  be 
made  liable,  if  he  has  not  been  himaelf  in 
fault."    Section  78. 

The  doctrine  of  HarMtd  t.  Boper  haa  als» 
been  denied  in  Pennsylvania,  Ohio,  Gonneo- 
ticut,   Missouri,  Nebraska,  Alabama,  Ten- 
nessee, Texas,  Georgia,  Louisiana,  Illinois, 
Iowa,    Maryland,    Michigan,    Mississippi, 
New  Hampshire,  Virginia,  sod  perhaps  in 
other  states,  while  some  of  the  courts  which 
have  heretofore  adopted  the  rule  are  subject- 
ing it  to  so  many  qualifications,  in  order  to 
escape  its  harshness  and  inliistice,  that  but 
little  of  its  original   similitude  remains. 
PraU  Ooal  db  1.  Oo.  ▼.  BratoUy,  88  Ala.  871; 
Daiey  v.  N&nDich  AW.R.O0.W  Conn.  591, 
68  Am.  Dec.  418 ;  t^erguson  ▼.  OUumbut  S 
R.  R.  Oo.  77  Ga.  102 ;   Okioago  Oitv  R.  Cb. 
V.    Wileox,   88  111.   App.   450;    Wvmon  v. 
Mahaska  County,  78  Iowa,  896,  6  L.  R.  A 
545;    Wut&rfiM  v.  L99U,  48  La.  Ann.  68; 
BaUimoro  Oity  Pan.  &  Oo.  ▼.  McDowM,  48 


18M. 


Bottoms  t.  Seaboard  &  Roakokb  R.  Co. 


70> 


Md.  584 ;  Shippif  ▼.  Au  SabU,  85  Mich.  280 ; 
Wettbrw^  v.  MobiU  A  0.  R.  Co.  W  Hiss. 
660;  Winter$  ▼.  iTansM  Oi'<y  Oi^  B.  Co.  W 
Ho.  509,  6  L.  It  a.  586 ;  lr«#  ▼.  Ame9,  16 
l^eb.  189,  49  Am.  Rep.  716;  BisaiUon  ▼. 
Blood,  64  N.  H.  565;  CUwland,  C  C.  db  L 
R.  Co.  Y.  MoMon,  80  Ohio  St.  451 ;  Bmiih  ▼. 
O*  Cbnn<9r,  48  Fa.  218,  86  Am.  Dec.  582 ;  Qal^ 
9e$ton,  K  A  H.  B.  Co,  ▼.  Moore,  59  Tex.  64, 
46  Am.  Rep.  265;  Ncrfoik  4k  P.  B,  Co,  t. 
OrfMby,  27  Qratt.  455.  These  numerous 
authoritiei,  which  we  hare  thought  proper 
to  cite,  Yerj  abundantly  sustain  the  posi- 
tion enunciated  by  the  Supreme  Court  of  the 
United  States,  and  adopted  by  this  court  in 
Murray  t.  JE^chmond  A  D,  B,  Co.  iupra, — 
that,  in  the  law  of  negli^noe,  the  decree  of 
care  and  discretion  required  of  an  infant  of 
tender  years  "depenas  upon  his  age  and 
knowledge ;"  and  they  also  sustain  the  posi- 
tion that  where  the  child  is  too  youne,  as  in 
this  case,  to  exercise  any  discretion  whatever, 
the  negligence  of  his  parent  or  other  custo- 
dian, in  permitting  him  to  escape,  and  place 
hiniself  m  a  perilous  position,  i^ill  not  be 
Imputed  to  hfm,  so  as  to  defeat  his  action 
for  damages  sustained  by  reason  of  the  neg- 
ligence 01  another.  Tiiere  is  nothing  in  Mur- 
ray's Coue,  9upra,  which  at  all  conflicts  with 
this  view.  The  plaintiff  was  nearly  eight 
years  of  age,  and  of  sufficient  discretion  to 
understand  the  danger  to  which  he  had  ex- 
posed himself ;  and.  under  the  circumstances, 
the  court  held  that  he  could  not  recorer.  The 
authorities  quoted  in  the  opinion,  so  far  as 
they  have  any  bearing  upon  this  case,  are  in 
support  of  the  view  we  have  taken.  Our  at- 
tention, however,  was  called  to  a  part  of  the 
opinion,  purporting  to  be  founded  upon  a 
paragraph  In  a  former  edition  of  Shearman 
A  Redfleld,  to  the  effect  that  while  an  in- 
fant should  be  held  to  a  degree  of  care  only 
as  is  usual  among  children  of  his  age,  yet, 
*if  his  own  act  directly  brings  the  injury 
upon  him,  while  the  negligence  of  the  de- 
fendant is  only  such  as  exposes  the  child  to 
the  possibility  of  Injury,"  he  cannot  recover. 
In  the  fourth  ^nd  later  edition  (section  78) 
of  the  same  work  this  passage  is  reproduced 
with  the  following  comments :  "  It  was  held 
In  some  English  cases  that  if  a  child's  own 
act  directly  brings  the  inlury  upon  him, 
while  the  negligence  of  the  defendant  is  only 
such  as  exposes  the  child  to  the  possibility 
of  danger,  the  latter  cannot  recover  damages. 
But  these  decisions  have  been  condemned  in 
England,  and  are  directly  opposed  to  the  cur- 
rent of  American  cases.  The  law  has  been 
settled  to  the  contrary  in  America  by  the 
famous  series  of  Turntable  Cases,  in  which 
railroad  companies  have  been  held  liable  by 
the  federal  supreme  court,  as  well  as  by  sev- 
eral state  courts  of  last  resort.**  While  the 
passage  is  really  inapplicable  to  cases  like 
the  present,  but  only,  it  seems,  to  those  in 
which,  like  the  Turntable  Cases,  the  child 
meddles  with  something  which  is  oerfectly 
harmless  if  let  alone,  and  he  thus  "airectly" 
brings  the  injury  upon  himself,  we  have 
nevertheless  thought  it  best  to  show  that,  in 
the  opinion  of  the  learned  authors,  the  propo- 
sition  stated  in  the  former  edition  of  their 
valuable  work  is  not  sustained  by  the  weight 
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of  authority.  Neither  is  there  anything  in 
Meredith  v.  Bichmond  d  D,  B.  Co.  108  N. 
C.  616,  cited  bv  counsel,  which  approves  of 
the  principle  of  imputable  negligence.  The 
question  was  not  before  us,  but  what  was 
said  arffuendo,  assimilating  a  child  appar- 
ently too  small  to  appreciate  its  danger  to 
persons  who  are  apparently  helpless  on  the 
track,  in  respect  to  the  duty  of  the  engineer 
to  use  all  available  means  to  avert  a  collision, 
is  reall  V  in  support,  rather  than  in  contradic- 
tion, of  the  views  we  have  expressed  in  Uiia 
opinion. 

We  commend  the  charge  of  his  honor  upon 
the  first  issue  as  a  correct  exposition  of  tho 
duty  of  railroad  companies  in  moving  their 
trains,  and  especially  the  limitations .  with 
which  it  is  accompanied.  The  use  of  the 
words  "ordinary  care,"  unattended  with  ex- 
planation, would  have  been  obnoxious  to  the 
authorities  in  this  state.  Bmry  v.  Baleigh 
d  Q.  B  Co.  109  N.  0.  589,  15  L.  R.  A.  882. 
But  as  it  is  apparent,  from  the  instructions, 
that  they  were  used  to  indicate  a  vigilant 
lookout,  and  also  the  exercise  of  all  eflorta 
within  the  power  of  the  engineer  to  stop  the 
train,  we  do  not  see  how  they  could  have 
prejudiced  the  defendant.  Indeed,  no  objec- 
tion to  the  charge,  in  this  particular,  waa 
made  on  the  argument;  and  this,  we  sup- 
pose, for  the  reasons  we  have  given.  Under 
these  instructions,  it  has  been  found  that  the- 
defendant  has  been  ffuilty  of  negligence,  and 
as  we  are  of  the  opinion,  upon  the  admitted' 
facts,  that  the  plaintiff  was  incapable  of  con- 
tributory negligence,  the  judgment  of  the^ 
court  below  must  be  sustained  ;  and  it  there- 
fore becomes  unnecessary  to  consider  the 
learned  argument  of  defendant's  counsel  upon 
the  subject  of  contributory  negligence,  in  its- 
relation  to  what  is  commonly  known  as  the 
"^rule  of  Daoiee  v.  Mann,"  10  Mees.  A  W. 
545. 

Affirmed. 

Clark,  J. ,  filed  the  following  opinion : 
I  concur  in  the  conclusion  reached,  but 
dissent  from  some  of  the  reasons  given.     The 
judge  charged  the  jury — I  think,  correctly — 
that :    "  If  the  defendant,  by  the  exercise  of 
reasonable  care  and  prudence,  could  have  dis- 
covered the  child  on  the  track  in  time  to  have 
stopped  the  train,  it  was  its  duty  to  have 
done  so :  or  if  the  defendant,  in  the  exercise 
of  reasonable  or  ordinary  care  and  prudence, 
could  have  discovered  that  a  child  of  the  age 
of  22  months,  or  very  small,  was  going  to- 
wards the  track,  or  running  along  very  near 
it,  so  as  to  render  it  probable  that  it  would 
ffo  on  the  track,  and  discovery  could  have- 
been  made  in  time  to  have  stopped  the  train, 
it  was  defendant's  dutv  to  stop,  and  defend- 
ant would  be  guilty  of  negligence  in  failing^ 
to  stop.    The  engineer  has  a  right  to  suppose- 
that  an  adult  will  leave  the  track,  and  con- 
tinue the  speed;  but  when  a  child,  without 
discretion  or  intelligence,  is  seen,  or  could 
have  been  seen,  its  presence  must  l>e  regarded. 
If  the  child  came  on  the  track  suddenly  or 
unexpectedly,  so  near  ahead  of  the  train  that 
it  could  not  be  discovered  in  time  to  stop  the- 
train,  in  the  exercise  of  ordinary  care,  then* 
there  is  no  negligence;  or  if  it  came  on  the 
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track  when  the  engineer  and  fireman  were 
«nga|i:ed  In  their  neoeasary  duties  in  the  cab, 
4Uia  tiiej  were  engaged  long  enough  to  pre- 
vent them  from  observing  the  cnild,  then 
there  was  no  negl  igence.  The  engineer '■  first 
•duty  to  passengers  is  to  keep  his  engine  in 

{proper  condition,  and  also  to  keep  a  pVoper 
ookout  on  the  track,  and  for  objects  so  near 
It  as  to  make  their  presence  a  probable  ob- 
struction or  interruption.  If  the  sigbt  of  the 
child  was  prevented  by  the  necessary  attend- 
ance by  the  engineer  and  fireman  to  matters 
inside  the  cab,  and  this  continued  until  the 
time  they  reached  the  child,  or  came  so  near 
it  that  the  engine  could  not  be  stopped,  in 
the  exercise  oi  ordinary  care,  the  defendant 
would  not  be  guilty  of  negligence."  And 
upon  that  Instruction  the  jury  found  against 
the  defendant.  While  the  general  underlying 
principles  of  the  law  do  not  change,  their  ap- 
plication, in  the  changing  conditions  of  life, 
and  the  progress  and  development  of  the  age, 
must  change.  Originally,  when  air  brakes 
were  unknown,  and  even  after  they  were  first 
introduced,  a  railroad  company  would  not 
have  been  held  liable  for  an  injury  caused  by 
not  stopping  within  the  distance  air  brakes 
would  have  made  possible.  The  law  is  other- 
wise now.  So,  recently,  congress,  by  an 
'enactment,  has  followea  some  courts,  and 
anticipated  others,  by  making  railroaa  com- 
panies liable,  after  a  given  date,  for  all  in- 
juries caused  by  failure  to  use  automatic 
couplers  on  freight  as  well  as  on  passenger 
cars.  And  there  are  many  similar  instAnces 
of  the  progress  of  the  law  hand  in  hand  with 
the  progress  and  development  of  the  times. 
^,  when  the  speed  of  railway  trains  was  a 
fraction  of  what  It  is  now,  and  the  popula- 
tion sparse,  it  was  not  recklessness  to  fail  to 
'keep  such  a  lookout  as  is  now  necessary  to 
prevent  accidents.  But  now  that  the  number 
and  speed  of  nilway  trains  are  vastly  in- 


creased, and  the  population  of  the  oonntiy 
also,  a  better  lookout  is  required.  A  fail  on 
to  keep  a  lookout,  which,  in  a  given  case, 
the  jury  find  would  have  prevented  an  acci- 
dent, notwithstanding  the  negligenoo  of  tiie 
plaintiff  in  being  helpless  on  the  tnck.  is 
recklessness  in  a  nigh  degree.  It  has  always 
been  held,  and  by  all  courts,  mrnpmr  ei  ^JbUput^ 
that  though  the  plaintiff  hays  been  negligent, 
if,  notwithstanding  that  fact^  inlaxr  by  the 
defendant  could  have  been  avoided,  bat  the 
defendant,  through  recklessness  or  wantoD- 
ness,  committed  the  injury,  the  defendant  is 
liable.  There  is  no  disposition  in  the  oouits 
to  throw  restrictions  around  railroada  in  the 
free  use  of  their  tracks.  They  are  becoming 
more  and  more  important  Over  their  tracks 
roll  daily  the  commerce  of  a  people, — the 
transportation  of  a  continent.  But  nvith  de- 
velopment comes  the  duty  of  increased  cue 
to  avoid  injury.  Air  brakes,  automatic  coup- 
lers, Miller  platforms,  electric  headlights, 
heavier  rails,  and  other  improvements,  per- 
mit accelerated  speed,  and  the  public  de- 
mands it.  But  with  the  increased  speed 
comes  the  duty  of  a  better  lookout.  It  is  reck- 
lessness not  to  have  it.  The  company  should 
be  held  liable  for  every  injury  which  c»ald 
l>e  avoided  by  a  proper  lookout,  whether  as 
to  passengers,  children,  livestock,  or  people 
temporarily  disabled,  and  lying  on  the  track 
As  to  whatever  it  strikes,  a  railroad  enirine 
is  as  deadly  as  a  cannon  ball.  When  there 
is  target  firing,  though  due  notice  is  ^iven. 
if  a  drunken  man  wanders  across  the  field  of 
fire,  and  is  lying  asleep  at  foot  of  the  target, 
but  by  proper  lookout  could  be  seen,  Tet»  for 
want  of  it,  he  is  struck  and  killed,  I  appre- 
hend this  would  be  deemed  recklessness.  The 
same  holds  true  as  to  a  drunken  man  down 
and  helpless  on  the  track,  when,  by  keeping 
a  proper  lookout,  he  would  be  seen,  and  his 
death  or  injury  avoided* 
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Charlotte  EWER,  Appt. 


RE  Petition  of  Charlotte  EWER  for 
Writs  of  Habeas   Corpus   and   Certiorari. 

ail  N.  Y.  129.) 

1.  A  statute   prohihitinif  the   employ- 
ment or  ezhihition  of  firls  under  four- 


teen srears  of  aee  as  danoers  or  lo  tfaeatrleal 


otinv 


ezhibitloDa  to  not  Invalid  an  taklneraway  from 
parents  the  rlffht  to  emploj  their  children  in  any 
lawful  oooupation  but  to  an  exercise  of  the 
power  of  the  state  as  parenajpftrin  to  protect  the 
physical,  mental,  and  moral  welfare  of  ohildreo- 

8.  AprohihitionbytheNewYorkPenal 
Code.  I  898«  of  the  ezhibitton  as  a 
daneer  or  in  theatrical  performances  of  a  girl 
under  fourteen  applies  to  all  public  exhfbltioDS 
or  shows  and  not  merelj  to  exhibitions  wliioh  of- 


NOTS.— The  protection  of  the  riff  hts  and  interests 
-of  children  to  so  fully  recognized  to  be  the  duty  of 
the  state,  that  courts  have  adopted  very  generaUy 
the  rule  that  a  ohUd*B  welfare  to  the  controlling 
'Consideration  In  determining  a  dtoputed  right  to 
its  custody.  See  Sheers  ▼.  Stein  (Wis.)  6  L.  B.  A. 
^n,  endnote;  Weir  v.  Marley  (Mo.)  6  L.  B.  A.  d72; 
iteLallj  aowa)  16  L.  B.  A«  881;  Nugent  y.  PoweU 
<Wyo.)a)L.B.A«199. 

In  addition  to  thto  the  right  of  the  state  Itseif  to 
assume  the  guardianship  of  neglected  or  abused 
-children  to  established.   See  Whalen  t.  Olmstead 

^5  L.  R.  A. 


1  (Oonn.)16  L.  R.  A.  588,  and  note;  also  Van  WaMen 
V.  Board  of  Children^  G-uardians  of  Marloo  OoontF 
aDd.)18L.R.A.4SL 

The  statutes  which  prohibit  the  emptoyment  of 
children  for  excesaive  houn,  or  in  improper  em- 
ployments, as  weil  as  those  which  prohibit  the  sale 
to  them  of  intoxicating  Ilqnors,  all  of  which  are 
closely  aldn  to  that  upheld  in  the  abore  case,  seem 
to  be  fuUy  acquiesced  in  without  any  ohallange  ef 
their  constitutionality. 

As  to  statute  ptohibitlnjr  minors  to 
rooms,  see  State  ▼.  Austin,  awU»  188. 


See  also  35  L.  R.  A.  501. 
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fODd  agaioBt  monli  or  dcoonor  or  aadanger  life 

■crumb. 

(Janoarjan,  IBM.) 

APPEAL  bj  petitioner  from  an  order  of  the 
GenenU  Term  of  the  Supreme  Oonrt,  First 
I>epartment,  affirming  an  order  of  the  Special 
Term  for  New  York  County  orerruling  de- 
murrerB  to  retams  of  writs  of  habeas  corpus 
and  certiorari  to  obtain  the  release  of  peti- 
tioner from  the  custody  of  the  warden  of  the 
city  prison  in  the  city  of  New  York,  to  which 
she  had  been  committed  for  Tiolating  the  stat- 
ute against  permitting  her  child  to  perform  in 
«  theatre.    Affirmed. 

Statement  by  Chray*  J,: 

Charlotte  Ewer  was  arrested,  upon  a  police 
magistrate's  warrant,  charged  with  a  mis- 
demeanor in  violating  section  292  of  the  Penal 
Code,  by  exhibiting  her  child,  Mildred 
£wer,  as  a  dancer  at  the  Broadway  Theatre, 
in  New  York  City.  The  examination  before 
the  magistrate  sustained  the  charge,  and 
showed  that  she  was  of  the  age  of  seven  years 
and  went  by  the  stage  name  of  "La  Regal - 
oDcita  f  that  she  was  clad  in  the  usual  style 
of  the  ballet  dancer,  In  alow-necked,  sleeve- 
leas  and  short  dress,  and  wore  purple  tights ; 
that  she  danced  upon  the  stage  to  the  music 
of  an  orchestra,  elevating  her  legs,  moving 
upon  her  toes  and  posturing  with  her  figure. 
Her  mother,  being  held  upon  the  charge,  sued 
oat  writs  of  habeas  corpus  and  certiorari,  to 
which  the  magistrate  made  return  of  his  pro- 
•ceedings,  etc.  The  prisoner  demurred  to  the 
return,  alleging  that  there  were  no  sufficient 
grounds  for  holding  her  and  that  the  statute 
under  which  she  was  arrested  was  unconsti- 
tutional. The  provisions  of  the  code  under 
which  this  arrest  was  made  read  that  ''a  per- 
son who  .  .  .  exhibits  ...  a  female 
•child,  apparently  or  actually  under  the  age 
of  sixteen  years,  ...  or  who,  having 
the  care,  etc.,  of  such  a  child,  as  parent, 
•etc in  any  war  consents  to  the  em- 
ployment or  exhibition  of  such  a  child,  either 
as  ...  a  dancer  .  .  .  or  in  a  the- 
atrical exhibition  .  •  .  or  in  any  .  .  , 
•exhibition  dangerous  or  injurious  to  the  life, 
limb,  health,  or  morals  of  the  child,  .  .  . 
is  guilty  of  a  misdemeanor. "  At  the  special 
term  the  writs  were  dismissed  and  the  prisoner 
was  remanded.  The  order  of  that  court  was 
aflOrmed  at  the  general  term,  and  the  defend- 
ant has  appealed  to  this  court. 

Musn,  A*  J.  Dittenhoefer  and  David 
■Oerber,  for  appellant: 

The  portions  of  section  292  of  the  Penal 
Oode  under  which  the  appellant  was  held  are 
Toid  for  the  reason  that  thev  deprive  a  person 
of  his  natural  and  inalienable  riffhts. 

The  parent  is  entitled  by  the  uiw  of  nature 
to  the  custody  of  his  child. 

The  fathers  duty  to  maintain  and  educate 
the  child  carries  with  it  the  right  to  its  custody 
and  services. 

Bamiey  ▼.  Bamtey,  6  L.  R  A.  682, 121  Ind. 

in5. 

The  duty  of  the  parent  extends  to  providing 
the  child  with  a  profession  or  trade,  and  it  is 
a  legitimate  exercise  of  parental  authority  to 
oompel  the  child  to  labor  for  his  tubsistenoa. 
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Fraser,  Parent  &  Child,  2d  ed.  pp.  78, 78. 

This  right  of  the  parent  is  founded  in  nature 
and  the  care  which  it  is  presumed  they  will 
take  of  their  children.  If  the  confidence  on 
which  this  presumption  rests  is  misplaced, 
or  if  the  parent  is  unable  or  unwilling  to  ex- 
ecute his  duty,  the  state  may  of  necessity  in- 
terfere 

Fraser,  Parent  &  Child,  2d  ed.  pp.  77-70; 
De  MannevUU  v.  De  MannefdUe,  10  Yes.  Jr. 
62. 

In  Ex  parte  Skinner,  9  Moore,  C.  P.  278,  it 
was  held  that  the  Jurisdiction  of  the  king  as 
paren$  patria,  vested  absolutely  in  the  court 
of  chancery,  that  that  court  decided  {Be 
CuriU,  28  L.  J.  Ch.  468)  that  it  could  not  in- 
terfere with  the  rights  of  a  father  unless  be  so 
conducted  himself  as  to  render  it  essential  to 
the  safety  and  welfare  of  the  child,  either  phy- 
sically, intellectually,  or  morally,  that  it  should 
be  removed  from  his  custody. 

Be  Fynn,  2  DeG.  &  B.  457,  12  Jur.  718. 

Li  this  country  the  state  surely  cannot  have 
greater  rights  over  infants  than  were  vested  in 
the  king. 

PeopU  T.  Turner,  66  111.  280,  8  Am.  Rep. 
648. 

This  act  cannot  be  upheld  on  the  ground 
that  there  may  perchance  once  in  a  while  oc- 
cur a  case  where  acting  or  dancing  would  prove 
injurious  to  a  child's  health  or  morals. 

The  act  is  not  a  valid  exercise  of  the  police 
power  of  the  state. 

When  an  act  does  not  purport  to  be  a  regu- 
lation aimed  at  the  public  health  it  cannot  be 
sustained  as  a  police  law. 

The  provision  that  forbids  a  child  from  en- 
gaging in  a  lawful  and  harmless  theatrical  ex- 
hibition or  dance  clearly  has  no  relation  to  the 
public  health,  comfort,  or  safety.  The  rights 
of  persons  and  property  cannot  be  invaded  un- 
der the  guise  of  a  police  regulation  for  the  pro- 
tection of  health  when  it  is  manifest  that  such 
is  not  the  object  of  the  regulation. 

People  V.  Boeenberg,  188  N.Y.  410;  Be  Jacobs, 
98  N.  Y.  08,  60  Am.  Rep.  686;  Peci)U  v.  010- 
eon,  109  U.  Y.  889;  PeopU  ▼.  Marx,  99  N.  Y. 
877,  62  Am.  Rep.  84. 

This  statute  is  a  violation  of  the  riffht  to  lib- 
erty secured  by  the  constitution  to  all  persons 
^including  children. 

Mill,  Liberty,  pp.  27,  28;  Smith,  Wealth  of 
Nations,  B.  1,  chap.  10,  pt.  2;  Kent,  Com.  pp. 
1-8;  2  Storv,Const.  6th  ed.  pp.  697,  698;  Peoj^ 
V.  GHUon,  109  N.  Y.  400;  Be  Jacobs.  08  N.  Y. 
106, 50  Am.  Rep.  686;  Bertholfv,  (yBeiUy,U  N. 
Y.  616, 80  Am.  Rep.  828;  Wpnekamer  v.  People, 
18  N.  Y.  420;  Ziw  Stock  D.  A  B.  Aeao.  v. 
Crescent  City  L.  8.  L,  &  S  H.  Co.  1  Abb.  U. 
S.  898;  Skiughter-Bouse  Oaees,  88  U.  S.  16 
Wall  116,  21  L  ed.  421. 

In  Be  Maguire,  67  Cal.  604.  40  Am.  Rep. 
126,  the  supreme  court  of  California  held  it  to 
be  unconstitutional  to  prevent  females  from 
pursuing  a  certain  business,  in  the  pursuit  of 
which  males  were  not  disqualified. 

In  Ex  parte  Ktiback,  9  L.  R  A.  482.  86  Cal. 
274,  the  act  which  prohibited  the  employment 
of  Chinese  in  certain  trades  was  held  uncon- 
stitutional as  an  unlawful  discrimination. 

Messrs.  Delancey  Nieoll*  Diet.  Atty.,  and 
Elbrids^e  T.  Oerr^.  for  the  People: 

The  power  of  the  legislature  ts  regulate  t> 
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relations  between  parent  and  child  haa  nerer 
before  been  questioned. 

The  state  as  parens  patrim  has  the  absolute 
control  and  regulation  of  its  children. 

5  Rollin,  Ancient  History,  art.  7;  Maine,  An- 
cient Law,  160;  Pritchard  and  Nasmiih's  Or- 
tolan, 602;  Gary  v.  Bertie,  2  Yem.  842;  Stan- 
ford's Exposicion  of  the  Einge'q  Prerogatiue, 
(1548);  Fraser,  Parent  &  Child,  2d  ed.  p.  77. 

The  state  delegates  to  parents  as  the  natural 
guardians  of  the  child  its  primary  care  and 
education,  and  with  a  view  of  preserving  the 
rights  of  the  latter  compels  the  parent  to  so 
educate  and  train  the  child  that  its  health  and 
morals  will  be  preserved. 

Browne,  Dom.  Ret  78;  Laws  1874,  chap. 
421:  Govsley  v.  BeopU,  21  Hun,  415,  affirmed, 
88  N.  Y.  464,  88  Am.  Rep.  464. 

The  laws  ffoveming  theatrical  eihibitions  of 
children  forbid  such  exhibitions  under  the  age 
of  sixteen  as  the  limit  of  such  protection,  and 
as  the  legislative  result  of  an  elaborate  and 
careful  investigation  into  the  relative  physical 
strength  of  children,  which  established  the 
foltowiDg  facts:  1.  The  exhibitions  pro- 
hibited are  physically  injurious  to  the  children. 

People  y.  Meade,  24  Abb.  K.  0.  857. 

Case  after  case  has  occurred  where  these  so- 
called  gifted  children  were  driven  to  an  early 
grave. 

In  the  next  place,  when  such  children  are 
exhibted  in  the  day  time,  they  lose  their  edu- 
cation. 

Again  the  associations  are  bad  for  the  chil- 
dren. 

It  was  to  protect  children  from  being  used 

.In  these  theatrical  exhibitions  in  order  to  make 

money  for  their  parents  or  guardians  that  the 

law  now  assailed  was  passed,  just  as  it  forbids 

their  use  in  begiring,  peddling,  or  in  factories. 

The  power  of  a  father  at  this  age  is  con- 
ferred, not  as  a  rieht  of  dominion,  or  even  as 
a  privilege  for  the  father's  own  benefit  or 
pleasure;  but  merely  for  the  benefit  and  guid- 
ance, and  comfort  o\  the  chfld. 

Fraser,  Parent  &  Child,  2d  ed.  p.  67. 

There  is  no  legal  obligation  resting  upon  a 
child  to  support  a  parent;  while  the  parent  is 
bound  to  supply  the  necessaries  to  an  infant 
child,  an  adult  child,  in  the  absence  of  posi- 
tive statute,  or  a  legal  contract  on  his  own 
I>art,  is  not  bound  to  supply  necessaries  to  his 
aged  parent 

Schouler,  Dom.  Rel.  8d  ed.  g  265;  Field,  In- 
fants, §  48;  Edwards  ▼.  Davis,  16  Johns.  281. 

This  court  has  uniformly  upheld  the  police 
power  of  the  legislature  when  enacting  laws 
for  the  protection  of  the  public  health  or 
morals. 

Skim- milk  Act  (People  ▼.  West,  106  N.  Y. 
298,  60  Am.  Rep.  452;  People  v.  KiUer,  106  N. 
Y.  828);  The  Lottery  Advertising  Act  {Bart  v. 
i%0p2e,  26  Hun,  896);  The  Clean  Sidewalks  Act 
{Carthage  v.  Frederick,  10  L.  R  A.  178,  122 
N.  Y.  268);  The  Act  Regulating  the  Height  of 
Buildings  {People  v.  l/Oeneh,  111  K.  Y.  869). 

The  police  power  was  also  expressly  sus- 
tained in  Bert/iolf  ▼.  (ySeilly  (Civil  Damage 
Act),  74  K.  Y.  609, 80  Am.  Rep.  828;  Phtlps  v. 
Bacey  (Qame  Law),  60  K.  Y.  10,  19  Am.  Rep. 
lAXiiPeovU  ▼.  Gallaohor  (Colored  Schools),  98 
N.  Y.  488,  46  Am.  Rep.  282;  PeopU  v.  King 
(Civil  Rights),  1  L.  R.  A.  298, 110  N.  Y.  418; 
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People  ▼.  Budd  (Grain  Elevator  Charges),  5  L. 
R.  A.  559,  117  N.  Y.  1;  Jjuoton  t.  Sieeie 
(Fishing  Law),  7  L.  R.  A.  184, 119  N.  Y.  236; 
People  ▼.  Arensberg  (Oleomargarine),  106  N. 
Y.  128,  59  Am.  Rep.  488:  PeapU  ▼.  Bomnberf^ 
(Fat  Rendering),  188  N.  Y.  410. 

Even  in  the  cases  where  enactments  were 
held  unconstitutional,  this  court  has  been  uni- 
formly consistent  in  disclaiming  any  right  u> 
question  the  discretion  of  the  l^:lBlatare  as  u> 
the  methods  and  expedients  adopted  to  protect 
the  public  health  or  morals,  when  legislating 
upon  those  subjects. 

He  Jaoobs,  ^  K.  Y.  98.  60  Am.  Rep.  6S6; 
PeojpU  ▼.  QiOeon,  109  N.  Y.  889;  PeopU  v.  Jfarz. 
99  N.  Y.  877,  62  Ant  Rep.  84;  PeopLe^.  Btmm- 
berg,  188  N.  Y.  410. 

The  law  whose  yalidity  Is  here  assailed  Is 
fairly,  clearly,  and  wholly  within  the  sabject 
of  the  public  health  and  morals,  and  so  withiA 
the  power  of  the  legislature  to  enact. 

Peopie  ▼.  King,  1  L.  R  A.  298,  110  K.  Y. 
427. 

The  courts  of  this  state  have  uniformly  held 
all  acts  intended  for  the  prevention  and  pun- 
ishment of  wrongs  to  children  to  be  constitn- 
tional.  They  are  in  the  nature  of  public  regu- 
Uons  to  prevent  as  well  as  to  punish  crime. 

People  V.  Forbes,  4  Park.  Crim.  Rep.  611; 
Duffy  V.  Peofie,  1  Hill,  856,  6  HUI.  75;  Be 
Donohue,  1  Abb.  K.  C.  1. 

Cbray*  J.,  delivered  the  opinion  of  the 
court: 

The  question  we  shall  determine  upon  this 
appeal  is,  whether  the  statute  under  which 
the  appellant  was  arrested  violates  any  just 
and  personal  rights  secured  to  her  by  the  con- 
stitution of  the  state.  If  it  is  such  an  in- 
terference with  the  legal  relation  of  parent 
and  child  as  exceeds  the  limits  within  which 
the  legislature,  exercising  the.  soYereign 
power  of  the  state,  may  regulate  and  control 
that  relation,  then  it  is  the  dut^  of  the  courts 
to  declare  its  unconstitutionality.  But  If  it 
Is  within  a  proper  and  legitimste  exercise  of 
legislative  functions  the  courts  may  not  ln< 
terfere. 

This  Question  falls  within  those  which  aie 
classified  under  the  head  of  the  police  power 
of  the  state.  The  extent  of  the  exercise  of 
that  power  with  which  the  legislature  is  in- 
vested, and  which  it  has  so  freely  exerted  in 
many  directions  within  constitutional  limits, 
is  a  matter  resting  in  discretion ;  to  be  guided 
by  the  wisdom  of  the  people's  representatives. 
It  is  difficult,  if  not  impoaslble,  to  define  the 
police  power  of  a  state;  or,  under  recent 
judicial  decisions,  tosaj  where  the  constitu- 
tional boundaries  limiting  its  exercise  are  to 
be  fixed.  It  is  a  power  essential  to  be  con- 
ceded to  the  state  in  the  interest  and  for  the 
welfare  of  its  citizens.  We  may  si^  of  it 
that  when  its  operation  is  in  the  direction  of 
so  regulating  a  use  of  private  property,  or  of 
so  restraining  personal  action  as  manifestly  to 
secure  or  to  tend  to  the  comfort,  prosperity 
or  protection  of  the  community,  no  oonstitn- 
tional  guaranty  is  violated,  and  the  legis- 
lative authority  is  not  transcended.  But  the 
legislation  must  have  some  relation  to  these 
ends ;  for,  to  quote  the  expressions  of  iff • 
Juetiee  Field  in  the  Daughter-Emm  Cams.  81 
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V.  8.  10  Wall.  86,  21  L.  ed.  894,  ''under  the 
fnere  guiae  of  police  reflations  personal 
■rights  and  private  property  cannot  be  arbi- 
trarily invaded."  In  PieopU  v.  King,  110  N. 
Y.  418,  1  L.  R.  A.  293,  it  was  well  observed 
by  Judge  Andrews :  **  By  means  of  ihis  power 
the  lei^islatare  exercises  a  supervision  over 
matters  affecting  the  common  weal.  ...  It 
may  be  exerted  whenever  necessary  to  secure 
the  peace,  good  order,  health,  morals,  and  gen- 
'eral  welfare  of  the  community,  and  the  pro- 
priety of  its  exercise,  within  constitutional 
limits,  is  purely  a  matter  of  legislative  di- 
rection, with  which  courts  cannot  interfere.* 
The  assumption  of  the  exercise  of  this  ex- 
traordinary and  very  necessary  power  has 
been  the  subject  of  severe  criticism  in  the 
opinions  of  judges  when  it  has  been  sought 
thereby  to  regulate  and  control,  in  the  inter- 
est of  the  public,  the  conduct  of  corporate  or 
individual  business  transactions.  Munn  v. 
lUiruni.  94  U.  S.  118,  24  L.  ed.  97,  may  be 
referred  to  as  starting  a  current  of  authority 
In  this  country.  But  no  such  criticism  can 
-find  just  grounds  for  cavilling  at  legislation 
whose  ends  clearly  tend  to  promote  the  health 
or  moral  well  being  of  the  members  of  so- 
•cietv.  To  that  class  of  legislation  this  stat- 
ute belongs.  Bv  preventing  the  exhibition  of 
<^ildren  of  tender  and  immature  age  upon  the 
theatrical  or  other  public  stage,  the  legis- 
lature is  exercising  that  right  of  supervision 
«nd  control  over  tiie  child,  which,  in  every 
•civilized  state,  inheres  in  the  government, 
«nd  which  nothing  in  the  legal  relations  of 
parent  and  child  should  be  deemed  to  forbid. 
The  proposition  is  indisputable  that  the 
oostody  of  the  child  by  the  parent  is  within 
legislative  regulation.  .  The  parent,  by  nat- 
ural law.  is  entitled  to  the  custody  and  cure 
of  the  child,  and,  as  its  natural  guardian,  is 
held  to  the  performance  of  certain  duties. 
To  society,  organized  as  a  state,  it  is  a  matter 
of  paramount  interest  that  the  child  shall  be 
cared  for,  and  that  the  duties  of  support  and 
education  be  performed  by  the  parent  or 
guardian,  in  order  that  the  child  shall  be- 
come a  healthful  and  useful  member  of  the 
community.  It  has  been  well  remarked  that 
the  better  organized  and  trained  the  race  the 
better  it  is  prepared  for  holding  its  own. 
Hence  it  is  t^at  laws  are  enacted  looking  to 
the  compulsory  education  by  parents  of  their 
children,  and  to  their  punishment  for  cruel 
treatment;  and  which  limit  and  regulate  the 
•employment  of  children  in  the  factory  and 
the  workshoD  to  prevent  injury  from  excess- 
ive lat)or.  It  is  not,  and  cannot  be  disputed, 
that  the  interest  which  the  state  has  in  the 
physical,  moral,  and  intellectual  well-being 
of  its  members  warrants  the  implication  ana 
the  exercise  of  every  just  power  which  will 
result  in  preparing  the  child  in  future  life 
to  support  itself,  to  serve  the  state,  and  in 
all  the  relations  and  duties  of  adult  life  to 
X^erform  well  and  capably  its  part. 

In  the  brief  of  the  able  counsel  who  ap- 
pears for  the  people,  and  whose  earnest  efforts 
in  behalf  of  the  cause  of  humanity  and  of 
mercy  have  so  distinguished  him,  the  dis- 
cussion of  the  subject  upon  these  lines  is 
quite  full  and  interesting.  Indeed,  the 
learned  counsel  for  the  appellant  does  not,  in 
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the  main,  contest  th^  right  and  the  duty  of 
the  state  to  protect  and  to  promote  by  ade- 
quate legislation  the  health  and  morals  of  its 
citizens,"  but  bases  his  arguments  here  upon 
the  proposition,  substantially,  that  the  legis- 
lature cannot  take  from  parents  the  right  to 
employ  their  children  in  any  lawful  occupa- 
tion, not  indecent  or  immoral,  or  dangerous 
to  life,  limb,  health  and  morals.  That  prop- 
osition may  be  readily  conceded.  It  is  true 
enough  that  if  the  court  could  say  that  this 
legislation  was  an  arbitrary  exercise  of  the 
legislative  power,  depriving  the  parent  of  a 
right  to  a  legitimate  use  of  his  child's  serv- 
ices ;  that,  wlbile  ostensibly  for  the  promotion 
of  the  well-being  of  children,  in  reality,  it 
strikes  at  an  inalienable  right,  or  at  the  per- 
sonal lil)erty  of  the  citizen  and  but  re- 
motely concerned  the  interests  of  the  com- 
munity, it  would  be  its  duty  to  so  pronounce 
and  to  declare  its  invalidity.  But  this  legis- 
lation has  no  such  destructive  effect  or  ten- 
dency. It  does  not  deprive  the  parent  of  the 
child's  custody,  nor  does  it  abridge  any  lust 
rights.  It  interferes  to  prevent  the  public 
exnibition  of  children,  under  a  certain  age, 
in  spectacles  or  performances  which,  by  rea- 
son of  the  place  or  hour,  of  the  nature  of  the 
acts  demanded  of  the  child  performer  and  of 
the  surroundings  and  circumstances  of  the 
exhibition,  are  deemed  by  the  legislature  pre- 
judicial to  the  physical,  mental,  or  moral 
well-being  of  the  child,  and,  hence,  to  the 
interests  of  the  state  itself.  Take  the  facts 
of  this  case  and  they  seem  sufficiently  to 
warrant  the  interference  of  the  law.  It  is  not 
necessary  to  reason  upon  them.  The  scanty 
dress  of  the  ballet  dancer,  the  pirouetting 
and  the  various  other  described  movements 
with  the  limbs  and  the  vocal  efforts  cannot 
be  said  to  be  without  possible  preiudice  to 
the  physical  condition  of  the  child  :  while, 
in  the  glare  of  the  footlights,  the  tinsel  sur- 
roundings and  the  incense  of  popular  ap- 
plause, it  is  not  impossible  that  the  immature 
mind  should  contract  such  unreal  views  of 
existence  as  to  unfit  it  for  the  stern  realities 
and  exactions  of  later  life.  The  statute  is 
not  to  be  construed  as  applying  only  when 
the  exhibition  offends  against  morals  or 
decency,  or  endangers  life  or  limb  by  what 
is  required  of  the  child  actor.  Its  applica- 
tion IS  to  all  public  exhibitions  or  snows 
That  any  and  all  such  shall  be  deemed  pre- 
judicial to  the  interests  of  the  child,  and  con- 
trary to  the  policy  of  the  state  to  permit,  was 
for  the  legislature  to  consider  and  say. 

The  right  to  personal  liberty  is  not  in- 
fringed upon,  l)ecause  the  law  imposes  limita- 
tions or  restraints  upon  the  exereise  of  the 
faculties  with  which  the  child  may  be  more 
or  less  exceptionally  endowed.  The  in- 
alienable right  of  the  child,  or  adult,  to 
pureue  a  trade  is  indisputable ;  but  it  must 
be  not  only  one  which  is  lawful,  but  which, 
as  to  the  child  of  immature  years,  the  state 
or  sovereign,  as  parem  patria,  recognizes  as 
proper  ana  safe.  It  is  not  the  strict  moralist's 
view,  dictated  by  prejudice,  but  the  view 
from  the  standpoint  of  a  member  of  the  body 
politic,  which  ranges  the  judgment  in  sup- 
port of  legislative  interference  to  restrain  the 
parent  from  permitting  an  employment  of  tho 
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child  under  circumstaDcee  deemed  unraited 
to  its  proper  mental,  moral,  or  physical  de- 
Telopment.  In  the  judgment  of  the  legis- 
lature it  was  deemed  as  unsuitable  for  the 
youth  of  the  community,  under  a  certain  age, 
to  dance  or  to  perform  in  public  exhibitions 
In  the  ways  mentioned,  as  it  was  deemed  un- 
suitable for  them  to  work  in  the  factory,  ex- 
cept under  certain  limitations  as  to  age, 
hours,  etc. 

We  have  not  oyerlooked  certain  cases,  re- 
ferred to  by  tiie  appellant's  counsel,  to  show 
the  invalidity  of  this  legislation  as  an  exer- 
cise of  the  police  power  of  the  state,  or  to 
show  a  violation  of  constitutional  rights. 
They  establish  that  the  legislature  has  no 
right,  under  the  guise  of  protecting  health 
or  morals,  to  enact  laws,  which  bearing  but 
remotely,   U  at  all»  upon  these  matters  of 


public  concern,  deprive  the  citizen  of  tlis 
right  to  pursue  a  lawful  occupation.  811^ 
were  the  cases  of  Be  Jaeobs^  98  N.  T.  96»  51 
Am.  Rep.  686 ;  People  v.  Marx,  99  N.  Y.  IPH, 
62  Am.  Rep.  84 ;  BeapU  v.  QiUmm,  109  K.  Y. 
889 ;  People  v.  Bosenberff,  188  N.  Y.  410. 

We  are  referred  to  some  cases  in  niinoia, 
but  they  are  neither  applicable  nor  au- 
thoritative upon  the  question  before  na. 

Further  discussion  is  unnecessary.  We 
might  have  remained  satisfied  with  the  able 
and  clear  exposition  of  his  views  Xrj  the 
learned  justice  at  the  special  term,  lufd  not 
the  range  taken  by  the  arguments  of  csoonsel 
seemed  to  call  for  a  brief  expressicHi  bj  ns 
of  our  view  of  the  principle  of  state  inter- 
ference. 

I%e  order  ihmtld  be  a^rmetL 

All  concur. 
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RE  Succession  of  Louise  Marie  RBISa 
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^Plaintiff;  the  moiher-li^law»  appeftla 
from  a  pmUgnMnt  orderlnif  her  aoii-in- 
law  to  send  his  ehildren.  a§red  reepeei- 
ively  six  and  eifpht  yearst  inae  of  the 
mania§^  with  her  late  daoflrhter*  to 
Tiait  hert  and  direoUng  if  urther  that  she  shall 
visit  the  grandohlldren  at  their  father^  home  In 
alternate  weeks,  on  such  days  as  the  parties  may 
agree.  She  oomplalns  of  the  judgment  In  so  far 
as  she  is  to  visit  the  ohlldren,  and  asks  that  it  be 
limited  to  the  Imperative  duty  of  the  children  to 
visit  her.  There  is  very  little  dlffereooe  in  prin- 
ciple between  the  parties  as  dlsolosed  by  the 
evidence.  The  hnsband  does  not  deny  the  iillal 
piety  that  is  doe  by  the  children.  DifTerenoes 
and  incompatibilities  have  arisen  shooklng  to  the 
grandparent  and  that  may  prove  painful,  in 
course  of  time,  to  the  children.  The  question  is 
of  first  impression  in  the  courts  of  this  state.  In 
France,  under  similar  laws,  the  courts  and  oom- 
mentatofs  greatly  differ  upon  the  subject.  There 
are  well-considered  decisions  holding  that  the 
precept,  '*Honor  thy  father  and  thy  mother,** 
as  embodied  in  the  dvil  code.  Includes  the  grand- 
mother or  grandfsther  as  a  legal  obligation. 
OHier  courts  and  certain  writers  lay  down  the 
principle  that  under  a  law  of  nature  the  chUd  is 
under  the  authority  of  the  father  or  mother  alone, 
and  that  the  law  has  conformed  to  natural  law 
and  that  the  judge  has  no  authority  to  intervene. 
The  court  of  the  first  instance  has  pronounced 
judgment  based  upon  the  principles  that  the 
parties  in  their  testimony  admit  are  correct,  but 
which  they  have  not  followed.  On  appeal  to  this 
court  it  does  not  appear  that  there  Is  cause  for 
judicial  intervention. 

CVsbmary  12,  UOL) 

^eadnoteby  Bbmauz,  J, 

Nora— The  duty  of  parents  to  permit  their  chil- 
dren to  visit  grandparents,  which  is  held  in  the 
above  case  *^o  be  moral  and  not  legal,**  is  a  ques- 
tion which  seems  to  be  here  presented  for  adjudi- 
cation for  the  first  time  in  this  country. 

That  the  custody  of  children  wlU  be  awarded  with 
reference  to  the  interests  of  the  children,  rather 
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APPEAL  by  plaintiff  from  a  decree  of  the 
District  Court  for  the  Parish  of  QrleaM 
providing  conditions  upon  which  plaintiff, 
grandmother  of  the  chilaren  of  Louise  Marie 
Keiss,  should  have  the  privUege  of  visiUng  with 
such  children,  the  exercise  of  which  pnVile^ 
had  been  obstructed  by  Henry  J.  Rolling,  Jr., 
the  father  of  the  children.  Judgment  annttOei 
far  wint  ef  juriedietion  in  Vu  court, 

The  facts  are  stated  in  the  opinion. 

Mr,  Arletee  L.  Tiniot  for  appellant. 
.  Mr,  Bernard  HcCloekey  for  appeDee. 

Breavzt  /•»  delivered  the  opinion  of  the 
court: 

The  father  and  tutor  of  two  minor  children, 
one  eight  and  the  other  six  vears  of  age,  ia  de- 
fendant in  a  rule  issued  at  the  instance  of  their 
maternal  grandmother  to  compel  him  to  aend 
his  children  to  visit  her  at  her  residence  and 
domicil  on  such  days  and  at  such  hours  as  the 
court  may  deem  proper  to  determine.    8be  al> 
leges  that  he  arbitrarily,  wantonly,  maliciously, 
and  cruel  ly  denies  her  the  privilege  of  seeing  her 
grandchilaren,thus  abudng  parental  authority, 
controlable  by  the   courts.    The   defendant 
denies  that  he  has  refused  to  mover  in  rule 
the  privilege  of  visiting  his  children,  and  aver- 
red that  he  is  willing  that  she  shall  vlrit  his 
children.    The  ludgment  of  the  court  a  qva 
makes  the  rule  absolute,  and  orders  ihe  father 
to  send  the  children   to  visit   their  grand- 
mother, and  further  orders  that    the  grand- 
mother shall  visit  the  children  at  their  father's 
home,  in  alternate  weeks,  on  such  dajs  as  ibe 
parties  may  agree,  provided  the  visits  do  not 
in  any  manner  interfere  with  the  schooling  of 
the  children.    Before  this  court  the  appelTsnt 
asks  that  her  rule  be  made  absolute,  command- 
ing the  defendant  to  send  the  children  to  vidt 
her.  without  reference   to  any  viait  by  her. 

than  to  any  absolute  right  of  parents,  is  shown  hy 
Sheers  v.  Stein  (Wis.)  6  L.  B.  A  78U  and  mate;  Weir 
V.  Marley  (Mo.)  6  L.  B.  A.  072;  Whalen  v.  Olmstmd 
(Conn.)  16  L.  R.  A .  606  (with  noU  as  to  state  ausrdlap- 
shlp);  Be  Lally  aowa)  16  L.  B.  A.  681;  Van  Walters  r. 
Marlon  County  Chlldrens*  Guardians  (Ind  J  IS  Lb  It. 
A,  481;  Nugent  v.  Powell  (Wyo.)  SO  U  B.  AUH 
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The  appellee,  in  his  answer  to  the  appeal, 
prays  for  a  dismissal  of  the  rule.  The  mother 
of  these  children  has  been  dead  about  six  years. 
They  live  with  the  father.  The  relations  be- 
tween the  son-in-law  and  mother-in-law  are  not 
only  strained,  hot  acrimonioos.  More  than 
three  years  have  elapsed  since  he  has  sent  his 
children  to  Tisit  their  grandmother.  8he  has 
requested  him  she  testifies,  to  send  them,  but 
he  failed  to  comply  with  the  request.  The 
defendant's  household  consists  of  his  father 
and  other  members  of  his  family.  They  and 
ihe  children  live  at  the  same  residence.  The 
relations  of  plaintiff  with  the  members  of  the 
son-in-law's  family  are  not.  It  seems,  of  the 
most  pleasant  character.  The  plaintiff  by  her 
testimony,  creates  the  impression  that  the  cool- 
ness ana  feeling  existing  would  render  the 
yisit  anything  but  pleasant  Moments  with 
her  grandchildren  wnile  on  such  visits,  which, 
under  other  circumstances,  would  be  highly 
enjoyed,  at  this  time  would  possibly  only  cause 
irritation  and  bad  blood.  The  differences  are, 
we  are  led  to  bdieve,  of  an  entirely  personal 
character,  and  have  no  reference  to  the  stand- 
ing of  the  parties,  in  regard  to  which  there  is 
not  the  most  remote  suggestion.  The  plaintiff 
states  as  a  witness  that  she  does  not  entertain 
any  objection  on  that  score.  The  witness 
testifies:  ''Q.  Have  yon  visited  those  children 
at  the  house  of  their  father?  A,  No.  sir.  Q. 
Why  not?  A,  Why  not?  Because  I  thought 
they  should  be  sent  to  see  me,  and  not  to  go 
there  to  see  ihem.  Q.  Why  not  csll  upon  these 
children  at  the  home  of  their  father,  to  see 
them?  A.  Because  I  thought  it  was  proper  to 
send  them  to  me.  Q.  Is  that  the  only  reason? 
A,  That  is  my  reason  that  I  wish  to  give.  Q. 
Do  I  understand  you,  then,  as  refusing  to  visit 
those  children  at  the  house  of  the  father?  A. 
No,  sir*  I  don't  refuse;  but  I  have  other  rea- 
sons. I  may  be  wrong,  but  at  the  same  time 
I  have  never  visited  the  Rolling  family;  and 
I  did  not  think  it  was  mv  place  to  go  and 
see  those  children  there,  as  1  think  their  place 
was  to  come  and  see  me.  When  examined  as  a 
witness,  the  son-in-law,  in  answer  to  the  ques- 
tion: * 'Don't  you  think  that  there  is  a  law  of 
nature  that  children  should  visit  their  grand- 
parents? A,  I  think  that's  right."  Manifestly 
the  difference  between  these  parties  is  incon- 
siderable, and  would  not  be  sufildent  to  arrest 
attention,  were  it  not  that  it  affects  the  good 
relation  and  intimacy  that  should  prevail  be- 
tween these  little  children  and  their  grand- 
mother. While  we  appreciate  the  affection 
that  moves  her  to  seek  the  occasional  companv 
of  the  offspring  of  her  daughter,  this  court^s 
jurisdiction  does  not  include  the  cause  pleaded. 
The  issue  is  not  incidental  to  anv  other  cause. 
However  disinclined  we  are  to  oiscountenance 
causes  of  action  such  as  the  one  under  consid- 
eration,~for  they  are  inspired  by  a  true  and 
commendable  impulse, — we  find  no  authority 
in  law  to  entertain  jurisdiction  of  the  issue 
presented.  The  question  involved  is  re$  nova 
In  this  state. 

In  interpreting  articles  of  the  civil  code  in 
France  similar  to  ours  on  the  subject,  the 
courts  and  commentators  greatly  di  ff er.  There 
is  respectable  authority  listed  in  favor  of  the 
precept  of  Deuteronomy,  *'Uonora  patrem 
tuumH  matrerrC*  embodied  in  the  civil  code  as 
including  also  the   grandfather   and  grand- 
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1  mother.  They  construe  under  the  articles  of 
this  code  that  the  obligation  involved  in  the  case 
at  bar,  legal  in  so  far  as  relates  to  the  father 
and  mother, is  legal  also  in  so  far  as  relates  to  the 
grandfather,  and  the  grandmother,  and  that 
the  court  can  intervene  for  its  enforcement 
without  regard  to  the  will  of  the  father  or 
mother.  Other  courts  hold,  and  other  com- 
mentators state,  that  under  the  law  of  nature 
the  child  is  under  the  authority  of  the  father 
or  mother  after  the  death  of  either.  We  trans- 
late from  4  Laurent,  p.  863,  who  propounds- 
the  question,  can  the  ascendant  demand  that 
the  authority  of  the  father  and  mother  l)e  lim- 
ited? In  truth,  the  ascendants  have  certain 
rights  that  the  law  in  accord  with  nature  givea 
them;  but  only  when  the  father  and  mother 
are  dead,  or  are  incapable  of  manifesting  their 
will.  During  the  existence  of  the  father  and 
mother,  the  law  properly  accords  them  no  au- 
thority over  the  children.  To  permit  them  U> 
intervene  would  occasion  embarrassment  and 
annoyance;  even  more,  it  would  injuriously 
hinder  proper  paternal  authority  by  dividing 
it.  The  authority  sought  is  said  to  be  in  the 
interest  of  the  children.  Are  the  children  in- 
terested in  anything  in  the  nature  of  a  conflict 
of  authority?  Without  doubt  it  is  desirable 
that  the  ties  of  affection  that  nature  creates  be- 
tween the  ascendants  and  their  grandchildren 
be  strengthened  and  unceasing,  but,  if  there 
is  a  conflict,  the  father  alone  or  the  mother 
should  be  the  judge.  The  law jrives  no  right  of 
action  to  the  grandparents.  The  father  may 
have  good  reason  to  avoid  all  contact  between 
his  children  and  their  grandparents,— either 
that  he  fears  that  they  may  inculcate  bad  prin- 
ciples, or  that  they  will  unsettle  the  respect  and 
affection  due  him.  He  owes  no  account  to 
any  one  for  his  motives.  They  may  be  so 
intimate  that  the  honor  of  the  family  fequiree 
that  they  shall  remain  a  secret.  Shall  we  say 
that  the  judge  shall  be  the  arbitrator  between 
the  grandparent  and  the  father?  The  court  of 
Boraeaux  replies  that  the  intervention  of  the 
tribunals  would,  as  a  consequence,  render  the 
dissensions  of  the  family  more  pronounced  by 
delivering  them  to  the  public.  Other  views 
than  these  above  expressed,  says  the  oom- 
mentor,  would  be  proper  on  the  part  of  the 
legislator.  We  do  not  understand  them  when- 
emanating  from  interpreters  of  the  present 
laws.  We  refer  approvingly  to  the  French  au- 
thorities only  so  far  as  they  lay  down  the  prin- 
ciples that  there  is  not  a  vinculum  Juris;  that 
the  obligation  ordinarily  to  visit  grandparents 
is  moral,  and  not  legal.  There  may  be  cases 
of  downright  wrong  and  inhumanity  demand- 
ing ludicial  intervention,  even  to  the  <'Xtent 
of  dismissing  the  father  and  tutor  from 
his  trust.  The  case  at  bar  does  not  disclose  so- 
grave  an  issue.  Ill  feeling  and  bad  blood  sep- 
arate the  father  and  grandmot  her.  The  former 
admits  the  respect  due  to  the  latter  by  bis  child- 
ren. The  ties  of  nature  will  prove  more 
efficacious  in  restoring  kindly  family  relatione 
than  the  coercive  measures  which  must  follow 
judical  intervention. 

It  M  therefore  ordered,  adjudgedy  and  decreed 
that  ifiejudameni  of  the  court  a  qua  he  annulled 
and  avoided^  and  that  the  rule  be  dismissed,  at 
plaintiff's  costs  in  both  courts. 

Rehearing  denied  March  13, 1804. 
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Frank  L  RIDGELY,  AppU, 
Charlotte  RIDGELY  et  al. 
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1*  A  eourt  of  equity  has  no  inherent  Jn- 
risdietion  to  annul  a  marriage  in  the  absenoe 
of  fraud  or  duresB. 

S.  The  annulment  of  an  invalid  mar- 
riagfe  cannot  be  decreed  upon  the  applica. 
tion  of  a  third  party  on  the  ground  that  he  Is  the 
lawful  husband  of  the  woman  by  a  prior  mar- 
rJaffe,  which  is  still  in  force. 

(June  19, 1894.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  No.  2,  for  Baltimore  City  in 
favor  of  defendants  in  an  action  brought  to 
nullify  a  certain  marriage  contract.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

3fr,  Joseph  P.  Merryman*  for  appel- 
lant: 

The  determination  that  the  marriage  rela- 
tion was  a  contract  by  the  civil  tribunals,  re- 
sulted in  their  obtaining  concurrent  Jurisdic- 
tion with  the  eoclesiastical  courts  over  this 
relation — ^tbe  civil  courts  maintaining  and  con- 
trolling finally  jurisdiction  of  marriages  abso- 
lutely void,  restraining  the  spiritual  courts 
whenever  they  attempted  to  extend  their  au- 


thority over  marriages  which  did  not  fall  with- 
in the  law  of  canonical  disabilitiea,  and  from 
the  time  of  83  Henry  YIIL  the  civil  tribanals 
have  had  Jurisdiction  over  void  marriages, 
and  asserting  the  civil  character  of  this  rela- 
tion. The  diancery  court  is  the  proper  forum 
for  relief  from  illegal  and  fraudulent  oaotracts. 

The  jurisdiction  of  this  tribunal  became 
a  part  of  our  inheritance  after  the  sepaim- 
tion  of  the  colonies  and  it  has  juriadictioa 
over  these  causes  {Forn$hiU  v.  Murraif,  1 
Bland,  Ch.  483,  18  Am.  Dec.  848;  LeBrun  v. 
LeBrun,  55  Md.  496;  Helm$  v.  Piranciicui, 
2  Bland,  Ch.  544.  20  Am.  Dec.  402;  Stewan, 
Mar.  &  Div.  g  419),  and  accepted  and  reco^ 
nized  in  other  states. 

CarrU  v.  OwnU,  24  N.  J.  £q.  516;  Wi^- 
man  v.  Wighiman,  4  Johns.  Ch.  343,  1  L.  ed. 
861;  Ferlat  v.  Qi^,  Hopk.  Ch.  479,  S  H  cd. 
493, 14  Am.  Dec.  554;  Orump  v.  Morgan^  38 
N.  C.  91,  40  Am.  Dec.  447;  Clark  ▼.  Fidd, 
18  Vt.  460;  Batodon  v.  Bawdon,  28  Ala.  565; 
Cook  V.  Cook,  56  Wis.  195,  48  Am.  Rep.  706; 
Beed  v.  Beed,  52  Mich.  117,  50  Am.  Rep.  247. 

By  Code,  vol.  2,  art.  62,  g  12.  juriadictioc 
in  nullity  suits  Is  conferred  upon  the  superior 
court  of  Baltimore  city,  and  the  circuit  courts 
of  the  county.  This  statute  does  not  m- 
terfere  with  the  Jurisdiction  of  the  equitj 
court.  The  original  common -law  jurisdictioD 
of  the  equity  court  is  not  disturbed  by  it. 

Barnes  v.  Grain,  8  Gill,  898;  Bridgm  ▼.  Me- 


Nora.— Jiirtodiction  erf  ehaneery  to  deeree  nuUity 
or  disacHnMon  o/  marriage. 

Inasmuch  as  the  dissolution  of  marriages  was  in 
Bnsr land  within  the  exclusive  jurisdictfoa  of  eccle- 
siastical courts  while  they  existed,  the  jurisdiction 
of  chancery  in  such  cases  if  it  could  be  upheld  at 
all  in  this  country  must  be  based  on  its  expansive 
character  and^the  necessities  of  the  case.  The  re- 
sult of  the  examination  of  the  question  is  to  find 
that  there  is  a  substantial  aerreement  of  the  courts 
In  the  doctrine  which  is  declared  In  Griffin  v.  Qrif- 
fln,  47  N.  Y.  184  (which  was  a  case  as  to  an  allow- 
ance), that  some  recoflrnlzed  ground  of  equitable  ju- 
risdiction in  case  of  other  contracts  must  exist  to 
create  a  case  for  equity  in  respect  to  a  marriage 
contract.  This,  it  will  be  observed.  Is  reoofrnized 
■as  the  true  doctrine  in  Bidgxlt  v.  Ridoelt,  and 
not  inconsistent  with  the  decision  in  Kslley  v. 
Eeludt,  pose,  800. 

An  apparent  exception  in  Georgia  is  not  really  in 
■conflict  with  the  other  cases. 

Under  a  statute  making  mental  incapacity  a 
ground  of  divorce,  the  claim  was  made  in  a  Georgia 
case  that  the  marriage  was  void  and  not  merely 
voidable,  and  that  therefore  the  decree  should  not 
make  provision  for  the  wife  and  offspring.  But 
the  court  refused  to  approve  this  theory  and  held 
that  under  such  a  statute  no  power  existed  in  a 
court  of  equity  to  give  a  sentence  of  nullity  but 
that  the  divorce  laws  furnished  the  only  remedy. 
Brown  v.  Westbrook,  S7  Gki.  IQSS.  This  merely  oon- 
'Strues  the  statutory  remedy  to  be  exclusive  and 
does  not  coDClude  a  case  where  no  statute  exists. 

But  following  a  statement  in  Rhame  v.  Bhamet 
1  McCord,  Eq.  SOS,  16  Am.  Deo.  607,  that  jurisdiction 
of  chancery  In  such  case  could  extend  only  to  alt> 
mony«  the  same  court  in  Mattison  v.  Mattlson,  1 
fitrobh.  Bq.  887. 47  Am.  Dea  641,  denied  the  jurisdic- 
tion of  equity  to  decree  the  nullity  of  a  marriage, 
denying  any  difference  between  the  authority  to 
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grant  a  divorce  and  to  pass  sentence  at  nolhtr. 
This  case  is  contrary  to  some  which  follow. 

In  Wright  v.  Wright,  6  Tex.  8,  the  coart  saya 
**Whatever  diversity  of  opinion  may  be 
tained  as  to  the  authority  of  a  district  cooxt  to  i 
nul  a  marriage  for  causes  antecedent  to  Ita  cele- 
bration other  than  that  of  incurable  tmpotency.ft 
will  be  conceded  that  for  cause  subsequeotlj 
arising  the  power  of  the  court  is  restricted  to  the 
grounds  prescribed  in  the  statute.** 

In  Le  Brun  v.  Le  Brun,  66  Md.  486,  the  coart  eays 
**The  power  of  a  court  of  equity  to  declare  a  mar- 
riage null  and  void  when  a  proper  case  is  made  oat 
cannot  be  questioned.  The  authority  of  tbe  ooort. 
however,  to  act  in  such  cases  is  not  derived  by-  the 
powers  conferred  by  tbe  divorce  lawa,  aithoujch  a 
divorce  a  vinculo  may  be  decreed  upon  vome  of  the 
same  grrounds  upon  which  a  marriage  may  be  de- 
clared a  nullity.** 

In  this  case  a  prior  existing  marriage  was  eUeged, 
but  not  established,  and  the  language  quoted  ii 
dearly  too  broad  under  the  decision  of  the  seme 
court  in  BmoKLY  v.  Bn>OBi.Y,  while  the 
chusetts  court  decided  a  precisely  similar 
against  the  alleged  Jurisdiction  in  Kkulmt  t.  Kml- 
LBT,  post,  800.% 

That  jurisdiction  to  decree  the  nullity  of  a  mar- 
riage is  merely  statutory,  is  affirmed  in  Peuin>et  r. 
Phelps,  48  Barb.  666,  where  tbe  marriage  waa  at- 
tacked on  the  ground  that  it  was  entered  Into  ia 
another  state  in  evasion  of  a  decree  of  divorce 
from  a  former  marriage  of  the  wife,  proldbfting 
her  to  remarry,  and  the  case  was  dlmnfind  for  lack 
of  jurisdiction. 

But  in  Kansas  in  the  case  of  Fuller  t.  Fuller,  88 
Kan.  888,  a  suit  for  nullity  was  rastained  beoauas  of 
the  wire*s  incapacity  to  contract  a  legal  marriage 
as  she  was  already  married,  and  her  dalm  to  ali- 
mony  or  an  allowance  of  property  waa  denied. 

In  Fomshill  v.  Murray,  1  Bland,  Gh.  488. 18  Am. 


See  also  25  L.  R.  A.  806;  32  L.  R.  A.  848. 
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JBOenna,  14  Md.  270;  Sohroeder  ▼.  Loeber,  76 
lid.  195. 

A  marriage  void  for  fraud,  mistake,  etc.,  is 
'Within  tbe  inberent  jurisdictioD  of  equity. 

2  Bishop,  Mar.  <&  Diy.  |^  291;  Stewart,  Mar. 
^  Div.  §  128;  Pinffrea  v.  Goodrich,  41  Vt.  49; 
Bawdon  v.  Ratodon,  28  Ala.  565;  Cramp  v. 
Morgan,  88  N.  G.  91,  40  Am.  Dec.  447;  Tefft 
▼.  Tefft,  85  Ind.  60;  CartU  v.  CAirw,  24  N.  J. 
£a.  616. 

Marriage  procured  by  fraud  is  within  the 
Jurisdiction  of  the  equity  court 

FornBhiU  ▼.  Murray,  1  Bland,  Oh.  488,  18 
Am.  Dec.  848. 

Any  one  who  can  exhibit  his  libel  for  di- 
Torce  can  institute  a  nullity  suit. 

Pingree  v.  Goodrich,  supra. 

The  appellant  unable  to  have  his  status  de- 
termined. Is  in  conflict  with  every  equitable 
principle.  Equity  courts  are  the  forum  for 
relief  in  such  cases.  It  has  paramount  juris- 
'diction. 

Schroeder  v.  Lod>er,  supra. 

Every  state  has  the  undisputed  right  to*de- 
-termine  the  status  and  the  domestic  and  social 
•condition  of  its  own  citizens. 

Strader  v.  Graham,  61  U.  8. 10  How.  92, 18 
L.  ed.  341. 

This  status  is  fixed  in  the  state  where  domi- 
•cil  exists. 

Garner  v.  Garner,  66  Md.  127. 

And  is  therefore,  the  country  which  has 
•control  over  the  status  of  husbandi  and  wife. 

Keerl  v.  Keerl,  34  Md.  21. 

There  bein^  no  domicil  or  residence  of  tbe 
appellee  Charlotte  in  the  state  of  South  Da- 


kota, a  condition  precedent  of  Jurisdiction  by 
the  courts  of  South  Dakota  in  a  divorce  suit, 
the  decree  of  the  court  of  South  Dakota  is  ab- 
solutely Yoid  for  want  of  Jurisdiction  of  the 
parties  and  their  status. 

Barber  v.  Barber,  62  U.  8.  21  How.  682, 16 
L.  ed.  226;  Stewart.  Mar.  &  Diy.  §221. 

The  decree  of  the  court  of  South  Dakota 
being  void  for  want  of  Jurisdiction  of  the  partes 
and  their  status,  it  is  not  within  the  provision 
of  art.  4,  §  1,  Constitution  of  the  United  States. 
Full  force  and  credit  is  given  only  to  those 
Judgments  rendered  where  the  state  has  Juris- 
diction over  both  person  and  thing. 

Strader  ▼.  Graham,  61  U.  S.  10  How.  82.  18 
L.  ed.  887;  Cheever  v.  Wilson,  76  U.  S.  9  Wall 
108, 19  L.  ed.  604. 

This  decree  being  void  for  want  of  Jurisdic* 
tion  is  not  recognized  by  this  state  under  the 
comity  existing  between  nations.  Nor  has  it 
any  force  under  the  provisions  of  the  Consti- 
tution of  the  United  States,  art.  4,  S  1. 

Btrader  ▼.  Graham,  Cheever  ▼.  Wilson,  and 
Barber  v.  Barber,  supra;  Barrett  v.  Failing^ 
lU  U.  S.  628,  28  L.  ed.  506;  Cheely  ▼.  Clay- 
ton,  110  U.  S.  701.  28  L.  ed.  298;  Borden  y. 
Fitch,  16  Johns.  121,  8.  Am.  Dec.  226. 

The  validity  of  a  decree  absolutely  void  for 
want  of  Jurisdiction  can  be  impeached.  In  any 
court,  at  any  time  directly  or  collaterally. 

Windsor  v.  McVeigh,  98  U.  S.  274.  28  L.  ed. 
914;  United  States  v.  Walker,  109  U.  S.  268, 
27  L.  ed.  927;  SewaU  v.  SetoaU,  122  Mass.  156, 
23  Am.  Hep.  299;  WiUiamson  v.  Berry,  49  U. 
S.  8  How.  496,  12  L.  ed.  1170;  Glenn  v.  WiU 
Hams,  60  Md.  121;  Me  parte  Sawyer,  124  U.  S. 


Dec.  MB,  tbe  court  says  It  would  seem  that  obanoery 
•«ou]d  declare  a  marriage  void  as  a  mere  dvll  oon- 
traot  for  abduction,  terror,  and  fraud,  and  to  this 
oearly  all  authorities  have  agreed. 

The  jurisdiction  of  the  court  of  obanoery  to  re- 
lieve against  a  marriage  contract,  or  annul  a  con- 
tract solemnized  before  a  magistrate  or  minister  of 
"tlie  ffoepel,  if  obtained  by  force,  fraud,  or  imposl- 
-tion,  or  under  a  mistake  as  to  tbe  legal  effect  of 
«ucb  solemnization  by  one  of  the  parties,  if  the 
other  party  knew  tbe  legal  effect  and  also  knew 
-Chat  tbo  jMirty  was  under  such  mistake,  at  least 
when  such  ceremony  has  not  been  followed  by 
'Oonsummation  or  cohabitation,  is  upheld  in  dark 
▼.Field,  18  Vt.  400. 

In  upholdinir  tbe  power  of  a  court  of  equity  to 
-declare  a  marriage  null  for  fraud,  the  court  says 
in  Feriat  v.  Gojon,  Hopk.  Ch.  478,  8  L.  ed.  483, 14 
Am.  Dec  554:  *'If  this  court  has  not  the  same  Ju- 
risdiction where  the  contract  has  been  procured 
4>y  fraud,  It  is  the  only  case  of  a  fraudulent  con- 
tract  to  which  its  jurisdiction  does  not  extend.** 
Id  that  case  statutory  power  to  grant  divorce  for 
•certain  specffled  causes  was  held  not  to  exclude 
-tbls  power  by  implication. 

Tn  holding  the  marriage  of  an  insane  person  void 
«nd  granting  sentence  of  annulment,  tbe  court  in 
Wightman  v.  Wlghtman,  4  Johns.  Ch.  848,  1 L.  ed. 
€01,  said:  **Tbere  must  be  a  tribunal  existinflr  that 
was  competent  to  investigate  such  a  charge  and  to 
afford  the  requisite  relief,  and  the  power,  I  appre- 
bend,  most  reside  In  this  court  which  has  not  only 
«n  exclusive  Jurisdiction  over  cases  of  lunacy  but 
•over  matrlmoulal  cases.**  This  is  further  defined 
eta  a  sole  Jurisdiction  over  the  marriage  contract 
In  certain  specified  cases.  The  doctrine  here 
broadly  stated  Is  limited  by  tbe  later  decisions  of 
tbe  same  court  especially  by  Burtis  v.  Burtls. 
Hopk.  Ch.  667,  S  L.  ed .  622, 14  Am.  Dec  568,  infra, 
S6  li.  R.  A.  61 


Tn  True  v.  Ranney,  21 N.  H.  8E3, 58  Am.  Dec.  164.  a 
suit  for  nullity  on  account  of  the  imbecility  of  the 
wife,  which  renders  her  incapable  of  contracting 
marriage,  was  sustained  by  the  superior  court  of 
Judicature.  The  court  said  no  mode  is  prescribed 
either  in  the  constitution  or  the  statutes,  in  which 
proceedings  shall  be  instituted  and  carried  on  for 
tbe  purpose  of  procuring  a  decree  of  nullity  of 
marriage,  but  that  the  power  to  make  the  decree 
and  regulate  the  mode  of  procedure  existed  be- 
yond doubt,  as  the  revised  statutes  made  allusion 
to  such  a  decree. 

Again  the  same  court  decided  that  ohancery'Ju- 
rlsdiction  In  cases  of  fraud  includes  a  suit  to  annul 
a  marriage  for  Insanity  of  one  of  the  parties  fraudu- 
lently concealed  from  the  other.  Keyes  v.  KeyeSi 
S2  N.  H.  558. 

In  a  suit  for  nullity  of  marriage  on  the  ground 
of  insanity,  the  Jurisdiction  Is  sustained  In  Kawdon 
V.  Bawdon,  88  Ala.  565,  although  relief  is  denied  on 
the  merits;  but  no  discussion  of  the  question  of 
Jurisdiction  is  made  and  no  statement  as  to  the  ex- 
istence of  any  statute  on  the  subject. 

So  independently  of  the  provlsiona  relating  to 
divorce,  it  is  held  in  Powell  v.  Powell,  18  ELan.  871, 
26  Am.  Bep.  774,  that  the  district  court  of  that  state 
has  full  Jurisdiction  of  a  suit  to  annul  a  void  mar- 
riage on  the  ground  of  the  Insanity  of  one  of  the 
parties. 

And  in  Ohio  it  was  held  that  Jurisdiction  at  the 
suit  of  an  1mbecil*s  guardian  to  declare  his  mar- 
riage a  nullity  belongs  to  the  court  of  equity  like 
that  to  order  the  surreoder  and  cancellation  of  a 
forged  or  otherwise  void  instrument.  Waymire 
V.  Jetmore,  22  Obio  St.  271. 

A  suit  to  annul  a  marriage  for  lack  of  mental 
capacity  of  one  of  the  parties  is  held  to  be  within 
a  statutory  provision  giving  Jurisdiction  in  all 
cases  of  applications  for  divorce,  both  to  superiov 
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200,  81  L.  ed.  402;  Leitk  v.  Leith,  89  K.  H.  20; 
Hoffman  v.  Hoffman,  46  N.  Y.  80. 7  Am.  Rep. 
299:  Hiekey  v.  Stewart,  44  U.  S.  8  How.  761, 
11  L.  ed.  818. 

Mr.  Thomas  C*  Weeks  also  for  appel- 
lant. 

Mensrs,  William  A.  Fisher  and  Charles 
W^.  Field*  for  appellees: 

How  can  a  court  of  one  Btate  directly  Bet 
aside  a  decree  of  a  coart  of  another  state. 

The  power  to  annul  such  decree  directly  ex- 
ists alone  in  the  court  that  passed  it. 

2  Bishop,  Mar.  &  Div.  §  1556;  1  Black,  Judg- 
ments, §  297;  2  Wait,  Act  &  Def.  p.  616; 
Parish  v.  Pari$h,  9  Ohio  St.  534,  76  Am.  Dec. 
482;  DeGraw  ▼.  DeOraw,  7  Mo.  App.  121; 
Allen  ▼.  Madellan,  12  Pa.  828;  Edwn  v.  Edaon, 
108  Mass.  596,  11  Am.  Rep.  898;  Holmu  ▼. 
Holmes,  68  Me.  420. 

The  Code,  art.  62,  g  12,  says  the  superior 
court  of  Baltimore  city  "may,  upon  petition 
of  either  of  the  parties,  inquire  into,  hear,  and 
determine  the  validity  of  any  marriage." 

The  "parties"  here  referred  to  are  Uie  parties 
to  the  alleged  void  marriage. 

Independently  of  the  statute,  a  proceeding 
for  nullity  of  a  marriage  could  only  be  taken 
by  a  party  to  it 


2  Bishop,  Mar.  &  Diy.  ^  296,  804. 

A  court  of  equity  will  not  undertake  an  iui«^ 
necessary  or  fruitless  inquiry.  If  the  facta  al- 
leged  In  the  bill  are  true,  the  marriage  would 
be  void  without  the  action  of  the  court. 

18  Law  Library,  166;  Qathings  ▼.  WiUiams,, 
27  N.  C.  498,  44  Am.  Dec.  49;  Harriton  v. 
State,  22  Md.  484,  85  Am.  Dec.  658. 

MeSherry»  •/.,  delivered  the  opinion  of 

the  court: 

In  October,  1881,  Frank  I.  Ridgely  married 
the  appellee,  Charlotte,  and  they  resided  in 
Maryland  continuously  until  -October,  1892, 
when  the  said  Charlotte  left  the  state  with- 
out the  consent  of  her  husband,  and  went  to 
South  Dakota,  where  in  January  following, 
she  instituted  proceedings  against  her  hus- 
band for  divorce,  which  culminated  in  a  de- 
cree of  divorce  a  vinculo  on  April  18th,  1803. 
A  few  davs  thereafter  she  returned  to  Balti- 
more, and  in  May  following  she  married  the 
appellee,  Hyatt.  It  is  alleged  in  the  bill  of 
complaint  filed  by  Frank  I.  Ridgely  against 
his  former  wife,  Charlotte,  and  her  present 
husband,  Hyatt,  that  she  went  to  South  Da- 
kota for  the  purpose  of  procuring  a  divorce ; 
that  he  was  ignorant  of  her  whereabouts  dur- 


courts  of  law  and  to  oourts  of  equity.  Johnson  v. 
Klooade,  87  N.  G.  470. 

The  power  of  eqaitj  to  decree  a  marriage  null 
when  performed  In  Jest  is  upheld  In  New  Jersey  by 
a  liberal  construction  of  a  statute  autborizioR 
chancery  to  Arrant  divorcee  and  annul  marriaires 
in  other  specified  cases.  The  court  says  that  the 
oooetitution  by  takloflr  away  from  the  lesrislature 
this  power  may  be  inferred  to  intend  to  leave  the 
power  with  chancery,  upon  which  jurisdiction 
over  most  cases  of  divorce  is  directly  conferred. 
McClurg  V.  Terry,  21 N.  J.  Eq.  22&. 

Intoxication  of  a  person  at  the  time  of  marriage, 
which  was  not  followed  by  cohabitation,  is  held  to 
frive  a  court  of  equity  power  to  declare  the  mar- 
riage void,  although  the  case  is  not  one  enumerated 
in  the  statute  conferring  jurisdiction  to  grant  di- 
vorce for  certain  specified  causes.  Setah  v.  Selab, 
28N.J.Eq.l86. 

In  this  case  the  court  says  of  McGlurg  v.  Terry, 
tupra:  **Nor  does  the  decision  in  that  case  hold 
that  the  court  has  power  to  dissolve  a  marriage 
actually  entered  into,  but  only  that  it  has  power 
to  declare  that  such  contract  was  never  legally 
made," 

A  marriage  under  a  license  procured  by  the  hus- 
band*8  fraud  and  false  swearing  as  to  the  age  of 
the  wife  was  declared  void  on  her  petition  in  Bob- 
ertson  v.  Cole,  12  Tex.  856,  although  it  appears  that 
the  statute  made  no  provision  for  such  a  case  but 
only  provided  for  divorce  for  causes  arising  after 
marriage.  It  was  regarded  as  a  fraud  upon  her 
in  procuring  her  consent  illegally,  and  the  juris- 
diction of  the  district  court  to  grant  divorce  was 
.extended  to  this  case. 

[d  case  of  a  marriage  of  a  girl  of  twelve  years, 
on  a  bill  by  her  next  friend  she  was  placed  under 
the  protection  of  the  court  of  chancery  as  a  ward 
thereof,  and  the  husband  prohibited  to  correspond 
with  her  so  long  as  the  order  was  in  force,  but 
without  any  discussion  of  jurisdiction.  Aymar  v. 
Roff,  8  Johns.  Cb.  49, 1 L.  ed.  688.  This  case  evi^ 
dently  belongs  to  a  different  class  than  nullity  of 
marriage  cases,  and  is  merely  an  exercise  of  the 
jurisdiction  of  chancery  over  infants. 

The  equitable  jurisdiction  over  infants  does  not 
extend  to  the  granting  of  a  divorce  to  a  wife  who 
is  a  minor  in  any  case  where  it  would  not  be 

26  L.  R.  A. 


granted  if  she  were  of  full  age,— especially  if  the 
marriage  had  been  consummated  before  the  ohan- 
oellor  acquired  jurisdiction  over  the  person  of  tiie 
infant.   Maguire  v.  Magulre,  7  Dana,  18L 

Fraud  in  inducing  a  marriage  with  a  pregnant 
woman  was  held  ground  for  Its  annulment  in 
equity,  under  the  general  power  of  the  court  to 
annul  fraudulent  contracts.  Garris  v.  Oarrfs,  £ft 
N.  J.  Bq.  fiia.  The  court  says:  **It  is  a  caae  of 
fraud  in  the  consent  and  isfakin  to  that  in  a  cas» 
of  lunacy,  idiocy,  or  infancy,  which  all  have  to  do 
with  the  consent.** 

A  similar  case  In  Kew  York  was  similarly  d^ 
oided  on  the  ground  of  fraud.  8coti  v.  Shofeldt,  6 
Paige,48,8L.ed.6^. 

In  Tefft  V.  Tefft,  85  Ind.  5U,  the  court  saya  the 
circuit  court  having  Jurisdiction  in  all  civil  actloDS« 
except  when  otherwise  provided,  has  juriadiotion 
to  declare  a  contract  void  in  a  direct  proceeding 
in  a  proper  cause  independent  of  any  provlsiona 
in  the  divorce  law.  Th\B  was  a  case  in  which  a 
former  existing  marriage  was  alleged  and  a  fraud- 
ulent concealment  of  the  fact. 

Under  a  statute  authorizing  divorce  but  desig- 
nating no  tribunal.  It  was  held  in  Oast  v.  Oast,  I 
Utah,  112,  that  a  suit  for  divorce  was  virtually  » 
suit  in  chancery,  to  be  brought  on  the  equity  side 
of  the  district  court,  and  that  the  territorial  legis- 
lature could  not  confer  such  jurisdiction  on  the 
probate  courts.  The  court  in  this  case  recognized 
the  ecclesiastical  law  as  part  of  the  common  law 
and  declared  that  ecclesiastical  jurisdiction  was  de- 
rived from  the  common  law. 

But  the  annulment  of  a  marriage  for  impotence 
was  refused  by  the  New  Jersey  court  of  equity  in 
Anonymous,  M  N.  J.  Eq.  10,  there  being  no  statu- 
tory provision  therefor. 

To  the  same  effect  It  had  been  decided  In  Bortia 
V.  Burtis,  Hopk.  Ob.  667, 8  L.  ed.  682,  14  Am.  Dec 
668,  and  tbe  court  said  the  case  was  different  from 
one  of  fraud,  as  the  power  of  tbe  court  to  vacate 
a  contract  obtained  by  fraud  was  an  unquestioned 
branch  of  its  jurisdiction. 

So  it  was  held  that  chancery  bad  no  jnrisdiodon 
to  give  a  divorce  for  cruelty,  in  the  absence  of  a 
statute  provision.  Perry  v.  Ferry,  8  Paige,  801,  t 
L.  ed.  1006. 

In  holding  that  consent  to  a  divorce  eannot  dls- 
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ing  her  absence ;  that  she  was  without  means 
of  her  own  to  defray  her  expenses,  and  that 
her  conduct  in  this  matter  resulted  from  the 
influence  of  Hyatt,  who  fraudulently  and  il- 
legally aided  her  in  attempting  to  destroy 
the  plaintiff's  marital  rights.  The  bill 
charges  that  the  divorce  procuied  in  South 
Dakota  is  void,  and  prays  that  the  **  so-called 
oeremony  of  marriage  between  Hyatt  and  the 
said  Charlotte  Ridgel^  mav  be  declared  null 
and  Yoid. "  To  this  bill  a  aemurrer  was  filed, 
and  upon  a  hearing  thereof  circuit  court  No. 
8  sustained  the  demurrer  and  dismissed  the 
bill.  From  that  decree  this  appeal  was 
taken. 

The  jurisdiction  of  a  court  of  equity  to 
pass  a  decree  of  the  character  prayed  for,  upon 
the  application  of  a  person  not  a  party  to  the 
marria/?e  alleged  to  De  null  and  yoid,  is  di- 
rectly presented.  Treating,  for  the  purposes 
of  this  discussion,  the  concessions  of  the  de- 
murrer as  admitting  the  invalidity  of  the 
South  Dakota  divorce,  how  can  a  Maryland 
court  of  equity,  at  the  instance  of  Mr.  Rid^e- 
ly,  annul  a  subsequent  marriage  of  his  wife 
to  another  person,  upon  a  bill  filed  ezclu- 1 
sively  for  that  purpose  and  asking  no  other ' 


relief?    That  is  the  distinct  question  which 
this  record  brings  before  us  for  decision. 

If  such  a  power  be  possessed  by  a  court  of 
equity  it  must  have  been  acquired  either  as 
a  part  of  its  original,  inherent  Jurisdiction 
or  by  statute.  But  upon  tracing  the  history 
of  the  English  court  of  chancery  prior  to  the 
American  Revolution  no  such  power  will  be 
found  to  have  been  asserted  or  exercised  by 
that  tribunal.  In  point  of  fact  as  early  as 
the  reign  of  Edward,  the  Ck)nfessor,  the  clergy 
assumed  to  decide  all  matters  relating  to  mar- 
riage ;  but  somewhat  later  the  ecclesiastical 
courts  took  Jurisdiction  both  in  respect  of  an- 
nullments  for  canonical  disabilities  and  dis- 
solutions by  limited  divorces  for  superadven- 
ient  causes;  and  acting  on  the  ground  that 
marriage  was  a  sacrament  held  to  be  indis- 
soluble. But  inasmuch  as  adultery  was  a 
flagrant  breach  of  the  marriage  vow,  it  was 
soon  found  necessary  to  devise  some  means  to 
punish  the  offendine  party  and  to  relieve  the 
innocent  one  from  ^e  ties  of  a  contract  so  in- 
contestably  violated.  Accordingly  the  ec- 
clesiastical courts,  but  not  the  court  of 
chancery,  began  to  decree  separations  on  the 
ground  of  adultery^such  separations  giving 


pense  with  proof  of  tbe  facts  required  by  statute, 
it  is  Bald  In  Palmer  v.  Palmer,  1  Paige,  276,  2  L.  ed. 
Sift,  tbat  a  court  of  cbanoory  oannot,  even  with 
ooDsent  of  tbe  parties,  decree  an  absolute  or  partial 
dISBolutlon  of  tbe  marriaire  oontraot,  except  In 
oases  provided  for  by  statute. 

Tbat  obanoery  JurisdictlOD  to  flrrant  a  divoroe  Is 
purely  statutory  Is  declared  also  In  Jarvls  v.  Jarvto, 
8  Edw.  Cb.  4(S,  6  L.  ed.  728,  wbero  tbe  question  was 
as  to  jurisdiction  as  affected  by  residence  of  tbe 
parties. 

Tbe  jurisdiction  of  equity  to  grant  a  limited  di- 
vorce Is  also  declared  to  be  statutory  in  Klein  ▼• 
Klein,  tf  How.  Pr.  Iflfi. 

DUta, 

In  respect  to  a  question  as  to  the  title  to  prop- 
erty, the  court  said  in  Weber  v.  Weber,  16  Or.  168, 
tbat  it  was  conceded  that  tbe  power  to  grant  a  di- 
vorce and  Buob  otber  relief  as  Is  truly  incident 
thereto.  Is  purely  statutory. 

likewise  in  dlscusslDg  tbe  rights  of  oblldren  on 
divorce,  it  is  said  in  Hopkins  v.  Hopkins,  80  Wis. 
166,  that  courts,  either  of  law  or  of  equity,  possess 
no  powers  except  such  as  are  conferred  by  stat- 
ute. 

In  Bose  v.  Bose,  0  Ark.  007,  tbe  court  said:  **It  Is 
altogether  safe  to  assume  that  tbe  obaooery  courts 
of  this  state  have  rightfully,  as  to  divorce  and  ali- 
mony, all  tbe  powers  of  tbe  English  eoclesiastioal 
courts,  as  well  as  additional  powers  conferred  by 
statutes,**  but  the  case  involved  merely  the  con- 
struction of  tbe  statute  of  tbe  state. 

In  Stebbens  v.  Anthony,  6  Oolo.  818,  the  court 
says  tbe  weight  of  authority  is  in  favor  of  the  Ju- 
risdiction of  equity  over  divorce  suits  in  tbe  ab- 
sence of  statutes  as  weU  as  under  them,  and  tbat 
where  the  grounds  of  a  separation  are  fixed  by 
statute  the  litigation  is  necessarily  one  of  equitable 
cognizance,  but  tbe  case  did  not  involve  tbeneoes- 
slty  of  deciding  tbat  an  equity  court  could  euter- 
taln  such  a  suit  in  the  absence  of  statute. 

Charaeter  of  ftroeeeding. 

That  divorce  is  the  special  creature  of  statute 
and  not  a  proceeding  in  equity,  although  tbe  pro- 
ceeding is  commenced  by  petition.  Is  declared  by 
the  Connecticut  court  In  Steels  ▼•  Steele,  85 
Conn.  4Bi  1 
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A  statute  giving  concurrent  Jurisdiction  of  **olvll 
oases"  to  circuit  courts  and  courts  of  common 
pleas  was  held  1  o  include  actions  for  divorce.  Her- 
ron  V.  Uerron,  16  Ind.  128;  Bills  v.  Hatfield,  20  Ind. 
Un;  Bwing  v.  Ewlng,  U  Ind.  488. 

The  provision  in  the  Georgia  constitution  of 
188S,  autboriaslng  divorce  ^pon  legal  principles**  is 
held  to  permit  a  divorce  only  for  tbe  causes  recog- 
nized at  common  law.   Head  v.  Head,  2  Oa.  101. 

Tbe  superior  court  in  Gtoorgia,  having  exduslTe 
Jurisdiction  under  the  constitution  and  code  of 
divorce  oases  and  also  In  equity.  It  is  held  to  have 
power  in  a  divorce  case  to  exercise  all  its  powers, 
whether  those  of  a  court  of  law  or  equity,  so  far 
as  is  necessary  to  maintain  and  carry  out  its  juris- 
diction over  tbe  subject-matter,  so  a  prayer  for  an 
injunction  as  to  property  may  be  joined  in  a  peti- 
tion for  divorce.   Schooler  v.  Schooler,  77  Oa.  6UL 

In  holding  tbat  a  decree  for  alimony  pasrable  In 
Ihstallments  does  not  constitute  a  lien  on  real  es- 
tate, unless  made  so  by  the  decree.  In  Olin  t.  Hun- 
gerford,  10  Ohio,  208,  the  court  declared  that  it  was 
a  statutory  proceeding  and  not  within  a  statutory 
provision  that  decrees  in  chancery  should  operate 
as  judgments  at  law. 

A  statute  regulating  appeals  from  decrees  in 
chancery  is  held  applicable  to  a  bill  for  divorce, 
where  tbe  statute  has  given  the  court  of  chancery 
jurisdiction  of  such  cases.  Fulton  v.  Fulton,  88 
Miss.  617. 

In  Montana,  divorce  proceedings  being  of  chan- 
cery jurisdiction,  under  Bev.  Stat.,  i  606^  verdicts  or 
special  findings  of  tbe  jury  are  merely  advisory. 
Beck  V.  Beck.  6  Mont.  818. 

In  deciding  that  reasonable  legal  precision  is 
necessary  in  tbe  pleadings  on  a  petition  for  di- 
vorce, it  was  declared  in  Stokes  v.  Stokes,  1  Mo. 
880,  that  tbe  proceedings  under  the  Missouri  stat- 
ute were  mU  ocnerit  neither  chancery  nor  ecclesi- 
astical, but  that  the  rules  of  the  ecclesiastical 
courts  should  govern  so  far  as  applicable  where  the 
statute  made  use  of  terms  used  in  the  ecclesiastical 
courts. 

Oases  on  the  jurisdiction  of  chancery  to  decree 
alimony,  or  separate  maintenance  are  not  here  in- 
cluded, but  a  very  extensive  discussion  of  that 
question  appears  in  tbe  case  of  Bdgerton  v.  Bdger*^ 
ton,16L.B.A.0i.l2Mont.iaL  B.A.B. 
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to  the  parties  all  the  rights  of  celibacy,  ex- 
cept that  of  contractiDg  a  new  marriage. 
Gradually  the  grounds  of  such  separations 
were  extended,  and  cruelty  and  some  other 
causes  were  allowed  as  just  and  proper  rea* 
sons  to  support  them.  Thus  much  having 
been  conceded,  men  began  to  look  forward  to 
tliese  separations  with  a  view  to  the  forma- 
tion of  other  and  more  desirable  ties.  Ap- 
parently to  meet  this  growing  desire,  but  at 
all  events  contemporaneously  with  it,  the 
ecclesiastical  law  expanded  far  beyond  their 
oriKiual  limits  the  decrees  of  consanguinity 
andaiflnity  within  which  it  was  declared  un- 
lawful to  contract  marriage. 

''And  not  only  was  it  held  that  relations 
of  the  blood  of  the  sixth  and  seventh  degree 
were  incapable  of  contracting  matrimony, 
but  that  if  either  party  to  the  marriage  had 
been  pre-contracted  to  another  the  marriage 
was  voidable ;  and  eventually  it  was  declared 
that  if  it  happened  to  any  man  to  have  carnal 
connection  with  a  woman,  the  same  relations 
in  regard  to  a/Hnity  were  thereb}'  created  be- 
tween them  as  if  an  actual  marriage  had  taken 
place.  Upon  these  grounds  of  pre-contract, 
affinitv  and  carnal  knowledge,  the  ecclesi- 
astical law,  still  upholding  the  doctrine  of 
the  sacramental  indissolubility  of  marriage, 
.  .  .  and  declaring  such  marriages  to  have 
been  null  and  void  ab  initio^  separated  the 
parties  *pro  iolute  animarum,*  lest  they 
should  endanger  their  souls  by  living  in  a 
state  of  known  sin."  2  Broom  &  Hadley's 
Com.  *804.  Thus  matters  stood  until  the 
reformation,  when  the  views  of  the  reformers, 
including  Cramer,  was  that  a  more  extended 
svstem  of  divorce  should  be  allowed,  and 
that  a  second  marriage  should  be  permitted 
after  a  divorce  for  adultery.  A  digest  of 
ecclesiastical  law,  complied  under  8  &  4 
Edward  VI.,  chap.  11,  having  failed  to  re- 
ceive the  imprimatur  of  the  law  by  reason  of 
the  death  of  the  king,  there  was  no  Judicial 
authority  in  the  realm  which  had  jurisdiction 
to  make  such  a  decree  as  would  enable  a  man 
or  woman  to  marry  again,  and  recourse  was 
then  had  to  the  supreme  power  of  the  state — 
the  king,  lords  and  commons  in  parliament 
assembled — to  legislate  upon  the  particular 
circumstances  of  each  o^se.  2  Broom  <&  Had- 
ley's  Com.  *895.  These  applications  to 
parliament  became  precedents  and  after  1701 
became  more  numerous.  No  steps,  however, 
were  taken  to  reduce  the  practice  there  to  any 
form  'till  1798,  when  Lord  Loughborough's 
onlers  were  adopted.  These,  witn  some  mod- 
ifications, continued  to  control  the  method  of 
procedure  until,  in  1867,  the  court  of  divorce 
and  matrimonal  causes  was  created  by  20  & 
21  Vict.  chap.  05. 

It  will  thus  be  seen  from  this  rapid  and 
imperfect  sketch  that  from  the  very  earliest 
times  the  jurisdiction  to  annul  a  marriage  in 
England  when  void,  or  voidable,  on  account 
of  preexisting  impediments  or  to  dissolve  it 
for  supervenient  causes,  was  vested  in  other 
tribunals  than  the  court  of  chancery  (Shel- 
ford,  Mar.  &  Div.^*460)  ;  and  consequently 
when  Maryland  was  separated  from  the 
mother  country  the  Maryland  court  of  chan- 
cery did  not  acquire  from  the  English  chan- 
cery any  power  over  such  cases,  though  in 
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this  state  the  courts  of  equity  independentlj 
of  anv  statute,  but  in  virtue  of  their  general 
jurisdiction  to  vacate  cotmacts  proctued  by 
fraud,  have  exercised  the  power  to  annul  a 
contract  of  marriage  when  the  marriage  in- 
duced or  procured  by  fraud  or  coerciqp,  but 
of  this  later  on.    The  sole  jurisdiction  in  di- 
vorce and  matrimonial  causes  being  at  the 
time  of  the  revolution  vested  in  the  ecclesi- 
astical  courts  and   in   parliament,    and   no 
ecclesiastical  court  having  been  established 
in  Maryland,  the  legislature  in  1777,  passed 
an  Act,  chap.  12,  bylihe  15th  section  of  which 
it  was  provided :    "  That  the  general  ooort 
may  inquire  into,  hear,  and  determine,  either 
on  indictment  or  application  of  either  of  tlie 
parties,  the  validity  of  any  marriage,  and 
may  declare  any  marriage '  contrary  to  tiis 
table  in  this  act,  or  any  second  marriage  the 
first   subsisting,    null    and   v6id.     .     .     ." 
The  legislature  in  thus  providing  for  Jadg- 
ments  of  nullity  in  certain  instances  inclnd- 
ing  both  canonical  and  civil  disabilities,  did 
not  confer  jurisdiction  upon  the  court  of  chan- 
cery in  the  premises  but  upon  the  general 
court  and  when  the  latter  court  was  abolished 
this  power  was  transferred  said  ChaneeUar 
Bland  in  Fonuhitl  v.  Murray,  1  Bland,  Ch. 
488,  18  Am.  Dec.  844,  to  the  county  courts. 
Under  the  Constitution  of  1851,  arL  4.  ^  lU 
the  superior  court  of  Baltimore  city   was 
given  equity  jurisdiction  in  that  city.    When 
therefore,  the  Code  of  1860,  was  adopted  and 
the  Act  of  1777,  chap.  12,  ^15,  was  codified 
therein  it  gave  to  the  courts  exercising  equity 
jurisdiction  at  that  time,  viz.  :  the  superior 
court  of  Baltimore  city  and  the  circuit  courts 
for  the  counties,  the  authority  to  decree  the 
nullity  of  marriages  for  the  causes  set  forth 
in  the  old  Act  of  1777. 

The  Constitution  of  1867  deprived  the  su- 
perior court  of  all  equity  jurisdiction  and 
conferred  that  jurisdiction  exclusively  upon 
the  circuit  court  of  Baltimore  city.  l*he  or- 
ganic and  the  statute  law  stood  thus  in  Feb- 
ruary, 1881,  when  the  case  of  LeBrun  v.  />- 
Brun,  55  Md.  406,  was  decided  by  this  court. 
In  that  case  it  was  said :  **  Suits  for  nullity  of 
marriage  have  been  very  rare  in  this  state, 
but  the  power  of  a  court  of  equity  to  declare  a 
marriage  null  and  void  when  a  proper  case  is 
made  out,  cannot  be  questioned.  The  author- 
ity of  the  court,  however,  to  act  in  such  cases, 
is  not  derived  from  the  powers  conferred  by 
the  divorce  laws.  ...  If  the  marriage  tie 
procured  by  abduction,  terror,  fraud,  or  du- 
ress, the  court,  in  declaring  it  a  nullity,  acts 
in  virtue  of  its  general  jurisdiction  in  matters 
of  fraud  affecting  contracts,  and  by  the  mar- 
riage act  (Code,  art.  60,  g  8)  the  Act  of  1777, 
chap.  12,  S  15,  express  authority  is  given  to 
the  courts  to  inquire  into,  hear,  and  determine 
the  validity  of  any  marriage,  and  may  declare 
any  marriage  within  the  prohibited  degrees 
of  kindred  or  affinity,  or  any  second  murriage, 
the  first  subsisting,  null  and  void.  These  are 
the  two  sources  of  jurisdiction.  This  court 
was  strictly  right  when  in  the  case  just  cited 
it  referred  to  the  Act  of  1777,  as  codified  in 
section  8  of  article  60  of  the  Code  of  1860  as 
one  of  the  two  sources  of  an  equity  court's  an- 
thority  to  nullify  a  marriage  as  contradistin- 
guished from  granting  a  divorce.    But  la 
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1886,  by  chapter  407,  the  legislature  repealed 
•ection  8  of  article  00  of  the  Code  of  1860,  and 
then  re-enacted  it,  and  as  re-enacted,  it,  in 
express  terms,  conferred  upon  the  superior 
court,  which  Uien  was  and  still  is,  under  the 
Constitution  of  1867,  a  court  of  law,  and  not 
a  court  of  equity,  the  authority  to  annul 
a  marriage  contract  within  the  prohibited 
degrees,  and  a  second  marriage  contracted 
whilst  a  first  one  is  stil  1  subsisting.  This  Act 
of  1886  was  reeoacted  in  1888,  when  the  code 
of  that  year  was  adopted. 

The  legislature  had  the  undoubted  right  to 
oonfer  this  power  upon  either  a  court  of  law, 
or  a  court  of  equity,  or  on  both,  as  it  had  in 
fact  done  by  including  the  criminal  court. 
By  virtue  of  this  recent  legislation  the  au- 
thority to  annul  a  marriage  for  anv  of  the 
causes  set  forth  in  the  Act  of  1777  is,  so  far 
as  the  courts  of  Baltimore  city  are  concerned, 
confined  to  the  superior  and  criminal  courts. 
This  must  be  so  unless  we  hold  that  when  the 
legislature  said  in  1886,  superior  court,  they 
did  not  mean  that  court,  but  a  court  of 
equity.  It  would  scarcely  be  permissible  to 
do  this  when  we  are  dealing  with  a  statute 
conferring  a  special  jurisdiction  not  in- 
herently belonging  to  either  a  court  of  law 
or  a  court  of  equity,  but  created  solely  by  the 
statute  now  being  considered.  Nor  could  we 
treat  the  Act  of  1886  as  giving  the  superior 
court  concurrent  jurisdiction  with  the  circuit 
court  in  this  particular — but  conceding  to  the 
latter  the  possession  of  this  special  power 
outside  of  and  apart  from  any  statute  at  all. 

But  besides  the  difficulty  which  the  Act  of 
1886  presents  as  to  the  right  of  a  court  of  eq- 
uity in  Baltimore  city  to  pass  a  decree  of  nul- 
lity for  any  of  the  causes  set  forth  in  the  Act 
of  1777,  which,  as  amended  by  the  Act  of 
1886,  is  now  section  12  of  article  62  of  the 
Code  of  1888,  the  language  of  that  section 
Bpeciflcally  limits  thel'ight  to  make  the  ap- 
plication to  one  of  the  parties  to  the  marriage 
-whose  validity  is  assailed,  and  gives  to  no 
third  peison  the  authority  to  invoke  its  pro- 
visions. In  construing  the  Act  of  1777,  this 
court.  In  Harrison  v.  State,  22  Md.  486,  85 
Am.  Dec.  658,  said :  **  No  ecclesiastical  court 
existed  here ;  and  instead  of  destroying  it  the 
Act  of  1777  erected  a  jurisdiction  with  power, 
upon  petition  of  either  of  the  parties,  or  on 
indictment,  to  inquire  into,  hear,  and  dete^ 
mine  the  validity  of  any  marriai^e,"  etc. 
'With  the  exception  of  cases  falling  within  the 
Act  of  1777,  as  now  codified,  and  marriages 

grocured  bv  fraud,  no  marriage  was  or  could 
e  declared  null  in  Maryland,  save  by  the 
general  assembly  until  1841,  when,  for  cer- 
tain specified  causes,  now  set  forth  in  art.  16, 
g^  85,  86,  87,  of  the  Code,  the  courU  of  eq- 
uity were  empowered  to  decree  divorces  upon 
the  application  of  one  of  the  parties  to  the 
marriage.  Speakine  with  strict  technical 
precision,  a  decree  of  nullity  is  widely  dif- 
ferent from  a  decree  of  divorce,  for  the  one 
is  founded  on  the  theory  that  there  never  was 
a  marriage  at  all,  whilst  the  other  concedes 
that  a  valid  marriage  did  exist,  but  dissolves 
it,  though  a  decree  for  a  divorce  may,  under 
our  code,  be  passed  for  causes  which  would 
sustain  a  decree  of  null  i ty.  See  note*  to  Lem's 
▼.  Lewis  (Minn.)  9  L.  K.  A.  505. 
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But  the  case  before  us  does  not  fall  eithei 
within  the  Act  of  1777  or  the  above  cited 
sections  of  the  code.  It  is  not  within  the 
Act  of  1777,  as  amended  by  the  Act  of  1886* 
and  codified  in  article  62,  section  12,  because, 
first,  that  act,  as  now  codified,  confers  power 
upon  the  superior  court,  a  court  of  law,  and 
not  upon  a  court  of  equity,  in  Baltimore 
city,  to  act  in  cases  covered  by  it  and  in- 
stituted  under  it ;  and  secondly  because  the 
act  can  only  be  invoked  by  one  of  the  parties 
to  the  alleged  null  marriage,  and  not  by 
some  one  else.  The  proceeding  before  us  is 
not  by  Mr.  or  Mrs.  Hyatt  to  annul  their  mar- 
riage, but  by  Mr.  Kidgely  to  annul  it  for 
them  and  against  their  wishes.  Nor  is  the 
pending  case  within  either  of  the  above  cited 
sections  of  the  code,  because  the  bill  sets 
forth  no  one  of  the  causes  for  which  ilie  in- 
jured party  to  a  contract  of  marriage  may 
seek  to  have  it  set  aside;  and  furthermore, 
it  is  not  filed  by  such  a  party,  but  by  a  per- 
son not  a  party  to  the  alleged  invalid  mar- 
riage at  all. 

Just  here  we  may  observe  that  there  is  some 
conflict  in  the  authorities  as  to  the  ri^ht  of 
a  third  party  to  inaugurate  proceedings  in  the 
ecclesiastical  courts  to  procure  a  sentence  of 
nullity.  In  the  flexible  forms  of  the  ec- 
clesiastical courts,  whenever  during  the  lives 
of  both  of  the  parties  any  inquiry  into  the 
validity  of  a  marriage  arose,  it  took  ut  once 
the  character  of  a  suit  for  nullity,  since  this 
suit  need  neither  be  instituted  nor  carried  on 
by  one  of  the  parties  to  the  marriage,  i  t  being 
equally  maintainable  by  any  oilier  person 
having  an  interest  therein.  1  Bishop,  Mar. 
&  Div.  sec.  265 ;  Shei'wood  v.  J^ny,  l  Moore, 
P.  0.  858.  There  are  some  instances  given 
in  Shelford,  Mar.  &  Div.  8  Law  Lib.  *179. 
But  the  complaining  party  must  have  some 
interest  in  the  marriage,  and  generally  the 
interest  must  be  of  a  pecuniary  character. 
Except  in  criminal  cases,  this  rieht  of  third 

Sarties  seems  to  be  very  doubtful.  Stewart, 
[ar.  &  Div.  §  828 ;  Cropsey  v.  McKinney,  80 
Barb.  47.  Whatever  may  have  been  the  prac- 
tice in  the  ecclesiastical  courts  we  have  not 
succeeded  to  it  nor  imported  it  into  our  courts 
of  equity  and  nullity  decrees  except  for  fraud 
or  coercion,  are  pronounced  solely  under  the 
Act  of  1777  as  now  codified,  which  in  terms, 
as  we  have  said,  is  confined  to  an  application 
by  one  of  the  parties. 

But  it  is  insisted  that  the  general  jurisdic- 
tion of  a  court  of  equity  is  oroad  enough  to 
embrace  this  case.  Whilst  Chancellor  Bland 
in  1828,  did  not  regard  the  Act  of  1777,  as 
clothing  the  court  of  chancery  with  authority 
to  determine  the  validity  of  a  contract  of 
marriage ;  yet  he  held  in  kornshiU  v.  Murray^ 
supra,  that  "by  virtue  of  its  general  jurisdic- 
tion in  matters  of  fraud  affecting  contracts, 
it  would  seem,  that  considering  marriage  as 
a  mere  civil  contract  it  (a  court  of  chancery) 
may  at  the  instance  of  either  party,  declare  a 
marriage  to  be  null  and  void  which  has  been 
procured  by  abduction,  terror,  and  fraud." 
He  cited  PartsTnouth  v.  Portsmouth^  1  Hagg. 
Eccl.  Rep.  855 ;  Re  Fust,  1  Cox,  Ch.  418 ;  Ex 
parte  Turing.  1  Ves.A  B.  140 ;  Ferlat  v.  Qojfm, 
Hopk.  Ch.  478,  2  L.  ed.  498,  14  Am.  Dec.  554. 
And  we  may  add  LeBrun  t.  LeBrun,  supra; 
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Clark  T.  fidd,  18  Vt.  460 ;  Keyet  v.  Kew»,  22 
N.  H.  553 ;  Wightman  ▼.  Wightman,  4  Johns. 
Ch.  843,  1  L.  ed.  861. 

Undoubtedly  in  the  eye  of  the  law  marrlai^ 
is  a  civil  contract,  differing  from  other  con- 
tracts in  the  circumstance  that  it  cannot  be 
rescinded  by  the  mere  consent  of  the  parties. 
Being  then  a  contract,  it  seems  to  follow,  that 
where  it  has  been  procured  by  fraud  or  duress 
it  may  be  set  aside  by  a  court  whose  inherent 
jurisdiction  giyes  it  authority  to  annul  any 
ordinary  contract  procured  in  the  same  way ; 
provided  the  application  be  promptly  made 
and  before  a  consummation  of  the  marriage 
by  voluntary  cohabitation,  Clark  v.  FUld^ 
tupra;  Bobertson  v.  Cole,  12  Tex.  866.  In 
general  either  party  may  complain,  but  ob- 
viously in  this  as  in  other  instances  the  party 
guilty  of  the  fraud  cannot  allege  and  rely  on 
is  own  misconduct  to  avoid  a  contract  pro- 
cured by  that  means.  Stewart,  Mar.  &  Div. 
§§  46,  150,  151 ;  Browne,  Div.  &  Al.  860. 

The  case  made  by  the  pleadings  does  not 
come  witliin  these  principles,  for  the  bill  of 
complaint  does  not  allege  the  marriage  be- 
tween Mrs.  Ridgely  and  Mr.  Hyatt  to  be 
fraudulent  at  all.  or  to  have  been  procured 
by  fraud  or  coercion.  It  does  allege,  though, 
that  the  South  Dakota  divorce  is  fraudulent 
and  void,  and  inferential ly,  by  no  direct 
charge,  that  the  subsequent  marriage  was 
illegal  and  null.  But  the  marriage  might 
well  be  illegal  and  null  to  the  extent  of  sub- 
jecting one  of  the  parties  to  indictment  for 


bigamy,  without  havlnff  been  pnMsured  try 
fraud ;  and  as  this  reliei.  If  granted  at  all, 
must  depend  upon  some  fraud  or  force  iitm- 
ticed  by  one  party  to  the  impeached  marriage 
upon  the  other  party  to  the  same  marriage; 
there  must  be  appropriate  averments  to  that 
effect  in  the  complaint  as  well  as  proper  par- 
ties to  the  proceeding.  It  is  upon  toe  bald 
allegation  of  the  invalidity  of  the  Dakota 
divorce  that  the  annulment  of  the  Maryland 
marriage  is  asked.  There  is  no  charee  that 
any  rights  of  property  are  involved,  and 
there  is  no  injury  complained  of  for  whidi 
the  law.  either  through  the  criminal  oonrts 
or  through  the  civil  tribunals  by  actions  for 
damages,  does  not  give  the  appellant  ample 
remeoy  and  redress. 

The  bill  before  us  asks  ub  to  declare  the 
marriage  of  Mrs.  Ridgely  and  Mr.  Hyatt 
void,  not  because  it  was  procured  by  fraad, 
but  because  a  valid  prior  marriage  between 
her  and  the  plaintiff  is  still  in  K>roe.  Bat 
the  application  is  not  made  by  either  of  the 
parties  to  the  second  marriage,  and  under  the 
Act  of  1777,  as  now  codified,  which  is  the 
only  source  from  which  any  court  in  Mary- 
land derives  the  power  to  pass  such  a  sentence 
or  judgment  for  that  cause,  no  third  person 
can  institute  such  a  proceeding.  It  followB» 
therefore,  as  the  court  below  had  no  Jurisdic- 
tion to  pass  the  decree  prayed  for,  that  its 
decree  dismissing  the  bin  must  be  affinned. 

Decree  ajflrmed  with  coeU  above  and  Mgis, 
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1.  There  is  no  presumption  that  the  stat- 
utes or  local  laws  or  usaves  of  another  state  are 
like  tbose  of  tiie  forum. 

8.  Statutes  and  decisions  of  another 
state  not  put  in  evidence  at  the  trial  can- 
not  be  used  for  the  first  time  at  the  ar^rument  of 
a  case  on  report  to  the  supreme  Judloial  court  of 
MaBsachusetts. 

8»  Acourt  of  chancery  has  no  authority 

to'aoDUl  a  marriage  Independently  of  statutory 
authority  on  the  frround  merely  that  one  of  the 
parties  was  incapable  to  marry  because  of  a  prior 
existing  marriage. 

4*  The  assumption  hy  a  court  of  s^neral 
Jurisdiction  in  another  state  of  the  ex- 
ercise of  Jurisdiction  to  annul  a  mar- 
riag^e  on  the  ground  of  a  prior  existing  mar- 
riage of  one  of  the  parties,  and  a  dismissal  of  the 
oomplalnt  for  failure  to  prosecute  the  suit,  with 
a  Judgment  for  alimony  and  costs  in  fayor  of  the 
defendant,  which  jurisdiction  must  depend  on 
statute,  is  not  sufficient  to  create  a  presumption 
that  such  jurisdiction  existed. 

(March  27, 18M.) 

NoTB.— For  chancery  Jurisdiction  to  decree  nul- 
lity or  dissolution  of  marriage,  see  noU  to  Bldgely 
T.  Ridgely,  Ofnte^  800L 

16  L.  R.  A. 


REPORT  by  the  Sui>erior  Ctoort  for 
Ck)unty  for  the  opinion  of  the  Bnpreme 
Judicial  Court  of  an  application  for  an  execu- 
tion to  enforce  a  judgment  rendered  bj  the 
Supreme  Court  of  the  State  of  New  York  in 
favor  of  plaintiff  and  against  defendant  an- 
nulling their  marriage  and  awarding  her  ali- 
mony.   Decree  for  defevdani. 

The  facfs  sumoiently  appear  in  the  opioioii. 

Mr.  Clifford  Bri^iam  for  plaintiff. 

Mesere.  HenryF. Hiirlbvrt»  Eus^ae  T. 
McCarty,  and  Daniel  N«  Crowley  for  de- 
fendant. 


Allen*  J.,  deliyered  the  opinion  of 

court: 

in  this  commonwealth,  no  power  exists  in 
any  court  to  pass  an  order  for  the  payment 
of  alimony  pendente  lite,  or  of  permanent 
alimony,  in  a  matrimonial  cause  of  any  de- 
scription, except  under  provisions  of  statute 
conferring  such  power.  By  the  Constitution 
of  Massachusetts  (part  8,  chap.  8,  art.  5)  it 
was  provided  that  ^'all  causes  of  marriage, 
divorce,  and  alimony  .  .  .  shall  be  heard 
and  determined  by  the  governor  and  council 
until  the  legislature  shall  by  law  make  other 
provision."  By  Stat.  1785,  chap.  09,  §  8,  it 
was  enacted  that  *'all  marriages  where  either 
of  the  parties  shall  have  a~ former  wife  or 
husband  living  at  the  time  of  such  marriage 
shall  be  absolutely  void ;"  and,  by  section 
8,  "divorces  from  the  bond  of  matrimony 
•hall  be  decreed  in  case    •    .    .    either  of 


Sec  also  42  L.  K.  A.  140;  47  L.  R.  A.  49."),  540. 
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them  [the  parties]  had  a  former  wife  or  hus- 
buiui  alive  at  the  time  of  solemnizing  such 
«econd  marria|B:e."  In  section  6,  certain  pro- 
visions for  alimony  are  made  but  none  in 
•cnf^e  of  snch  void  marriage.  In  section  7, 
**an  questions  of  divorce  and  alimony  shall 
l>e  lieard  and  tried  by  the  supreme  judicial 
<X)(irt."  It  is  not  necessary  to  make  special 
reference  to  later  statutes,  which  have  al- 
"ways,  since  1785,  contained  such  provisions 
vpon  these  subjects  as  seemed  expedient  to 
the  legislature;  and  the  authority  of  the 
court  to  decree  alimony  and  counsel  fees  has 
ml  ways  been  considered  to  rest  exclusively 
upon  the  statutes.  SJiannnn  v.  Sfiannon,  2 
Oray,  285 ;  Baldwin  y.  Baldmn,  6  Qray,  841 ; 
Coffin  y.  Dunham,  8  Gush.  404,  54  Am. 
i>ec.  769 ;  Dawd  y.  Dawd,  18  Mass.  264 ;  We$t 
-y.  Weit,  2  Mass.  888,  227 ;  Orrok  v.  Orrok, 
1  Mass.  841. 

In  the  absence  of  anything  to  show  the  con- 
trary, there  is  a  presumption  that  the  com- 
«non  law  of  another  state  is  like  that  pre- 
vailing here;  but  this  presumption  does  not 
extend  to  the  statutes  of  another  state.  Harris 
V.  White,  81  N.  Y.  682,-  544 ;  Wileax  8ilwr 
maU  Co,  y.  Qreen,  72  N.  Y.  17.  In  the  case 
now  before  us,  it  appears  that,  in  1877,  a 
husband  broui^ht,  in  the  supreme  court  of 
the  state  of  New  York,  a  complaint  against 
liis  wife,  seeking  to  have  his  marriage  an- 
nulled and  declared  void  on  the  ground  that 
«t  the  time  of  the  marriage  she  had  a  former 
iiusband  living.  Slie  answered  to  the  com- 
plaint, admitting  her  former  marriage,  but 
mverring  that  it  was  invalid  and  void,  be- 
4»use  her  former  husband  was  then  married 
to  another  woman,  and  that  these  facts  were 
known  to  the  present  husband  at  the  time  of 
liis  marriase  to  her.  The  complaint  con- 
tained no  charce  of  fraud,  force,  mistake,  or 
lunacy.  In  1888  an  order  was  passed,  recit- 
ing the  pleadings,  and  reciting  that  it  ap- 
peared satisfactorily  to  the  court  that  subse- 
4)uent]y  thereto  an  order  was  made,  among 
otlier  things,  that  the  husband  pay  to  the  wife 
S10  a  week  alimony,  commencing  October 
132.  1877 ;  that  It  also  appeared  that  he  had 
^Iiolly  failed  to  do  so  from  November  5, 
1877,  though  due  demand  had  been  made; 
«nd  that  he  had  failed  to  prosecute  his  action, 
«nd  had  departed  from  the  state,  — and  an  or- 
^er  was  made  that  the  complaint  be  dismissed 
^ith  costs,  that  her  attorney  have  an  extra 
Allowance  of  $100,  and  that  the  wife  recover 
of  and  have  judgment  against  her  husband 
^or  $6,114,  being  tlie  amount  of  alimony  due 
And  owing  to  her  under  said  order,  and  also 
for  costs  and  the  above  allowance ;  and  judg- 
fncnt  was  entered  accordingly  on  April  17, 
1888.  It  is  also  recited  that  counsel  appeared 
for  the  husl)and  at  the  time  of  this  order  in 
1888.  Judgment  was  entered  accordingly, 
and,  the  husband  having  removed  to  this 
commonwealth,  the  wife  now  brings  a  suit 
in  equity  here,  praying  the  superior  court  to 
order  execution  to  issue  upon  said  judgment. 
In  defense,  no  direct  charge  is  made  that  the 
entry  of  the  judgment  was  procured  by  fraud 
or  imposition  upon  the  court,  but  it  is  set 
vp,  and  the  court  has  found  aa  a  fact  that 
on  April  27,  1887, — about  a  year  before  the 
entry  of  the  judgment  in  New  York,~the 
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husband  obtained  In  thts  commonwealth  a 
decree  annulling  his  marriage,  his  wife  hav- 
ing been  served  with  process,  and  defaulted 
for  nonappearance.  There  is  nothing  to  show 
that  this  decree  of  nullity  made  here  waa 
known  to  the  supreme  court  of  New  York  at 
the  time  when  the  judgment  there  was  en- 
tered. The  order  for  the  payment  of  alimony 
pendente  lite  Is  not  set  forth  in  the  record,  and 
does  not  appear  otherwise  than  by  the  recital 
in  the  final  order. 

The  principal  question  which  we  have  to 
consider  Is  whether  it  appears  that  the  su- 
preme court  of  New  York  had  jurisdiction, 
in  the  suit  for  nullity,  to  pass  an  order  for 
the  payment  of  alimony  pendente  lite,  and, 
at  the  time  of  dismissing  the  suit,  to  pass  an 
order  for  the  payment  of  the  arrears  of  ali- 
mony down  to  the  date  of  the  order,  and  of 
an  allowance  for  counsel  fees  and  for  coats, 
and  to  enter  judgment  thereon.  Jurisdiction 
may  always  be  inquired  into,  and  a  judg- 
ment entered  without  jurisdiction  will  not 
be  enforced.  Simmons  y.  8aul,  188  U.  8. 
439,  84  L.  ed.  1054 ;  ITumpson  y.  Whitman, 
85  U.  S.  18  Wall.  457,  468,  21  L.  ed.  897, 
901 ;  Cummingion  v.  BelcherUnen^  149  Mass. 
223,  4  L.  R  A.  181 ;  Oross  y.  Onm,  108  N. 
Y.  628. 

Ordinarily,  and  where  the  proceedings  of 
a  court  of  general  jurisdiction  are  according 
to  the  course  of  the  common  law,  there  is  a 
presumption  in  favor  of  the  regularity  of  its 

Ereceedings,  and  it  will  be  presumed  to  have 
ad  such  jurisdiction  as  it  has  assumed  to  ex- 
ercise, unless  the  contrary  is  shown.  Oalpin 
y.  Page,  85  U.  S.  18  Wall.  850.  865,  21  L. 
ed.  959,  962.  In  the  present  case,  the  lustice 
of  the  superior  court  reports  that  the  defend- 
ant among  other  defenses,  contended  that  the 
iud lament  alleged  had  not  been  proved ;  and 
he  declined  to  enforce  the  judgment  rendered 
in  New  York,  but  the  special  ground  of  his 
refusal  is  not  stated.  So  far  as  appears,  no 
evidence  was  introduced,  on  the  one  side  or 
on  the  other,  to  show  the  jurisdiction  and  au- 
thority of  the  court  in  the  matter.  No  evi- 
dence of  the  law  of  New  York,  by  statutes 
or  decisions  of  courts,  or  otherwise,  appears 
to  have  been  presented ;  and  there  was  noth- 
ing to  sustain  the  jurisdiction  except  the  fact 
that  the  supreme  court,  which  was  a  court  of 
general  jurisdiction,  assumed  to  exercise  it. 
The  question  is  whether  this  is  enough  in  a 
proceeding  of  this  kind.  In  the  argument 
before  us,  certain  statutes  and  decisions  have 
been  referred  to  which  are  supposed  to  bear 
upon  the  authority  and  jurisdiction  of  the 
court,  and  the  fact  Is  thus  brought  to  our  at- 
tention that  there  are  statutes  and  decisions 
which  relate  to  the  subject.  As  already  men- 
tioned, the  common  law  of  another  state  is 
presumed  to  be  the  same  as  that  which  is  es- 
tablished here,  unless  shown  to  be  otherwise ; 
but  there  is  no  such  presumption  in  relation 
to  statutes  or  to  local  laws  or  usages.  These 
must  be  proved  as  facts  at  the  trial,  and, 
where  a  question  of  the  law  of  another  state 
is  in  controversy,  the  party  upon  whom  the 
burden  lies  will  fail  unless  evidence  is  pro- 
duced to  sustain  his  view ;  and  statutes  and 
decisions  which  were  not  put  in  evidence  at 
the  trial  cannot  be  used  for  the  first  time  at 
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the  argument  of  the  case  before  us  for  the 
purpi'ee  of  proviug  the  Jnw  of  sucU  etate. 
Munt  V,  Johnson,  6  N.  Y.  27.  4  Am.  Rep. 
631 ;  HuU  ▼.  Mitchuon,  64  N.  Y.  639 ;  ffackett 
▼.  Potter,  185  Mass.  849,  850;  Murphy  y. 
Oollins,  121  Mass.  6;  Ufford  y.  Spaulding, 
156  Mass.  66,  69.  We,  therefore,  are  not  at 
liberty  to  place  our  decision  upon  the  result 
of  such  examination  as  we  might  now  be  able 
to  make,  eyen  with  the  aid  of  the  citations 
by  counsel  of  the  statutes  and  decisions  in 
New  York  in  respect  to  marriage  and  diyorce, 
nullitj  of  marriage,  and  alimony,  except  so 
far  as  such  decisions  may  throw  licrht  upon 
Ihe  rules  of  common  law  existing  independ- 
ently of  the  statutes. 

We  haye  then  to  consider,  In  the  first  place, 
irhether  it  falls  within  the  general  jurisdic- 
tion of  a  court  of  chancery,  without  statutory 
authority,  to  entertain  a  suit  for  nullity  of 
marriage  In  a  case  where  no  fraud,  duress, 
mistake,  or  lunacy  is  explicitly  charged,  and 
where,  accordingly,  no  such  ground  is  al- 
leged as  would  enable  such  a  court  to  an- 
nul an  ordinary  contract.  The  complaint  of 
the  husband  in  the  present  case,  aspresented 
to  the  supreme  court  of  New  York,  only 
charged,  as  a  ground  for  ayoiding  his  mar- 
riage, that,  at  the  time  when  it  was  entered 
into,  his  wife  had  a  former  husband  Hying, 
and  that  her  marriage  to  such  former  hus- 
band was  in  full  force  and  yalidity.  It  did 
not  chari^e  that  he  was  led  to  marry  her 
througii  deception,  or  even  through  ignorance 
of  the  fads.  No  doubt  instances  sometimes 
occur  where  a  man  and  a  woman  who  wish 
to  live  together  go  through  a  form  of  mar- 
riage, for  social  or  other  purposes,  taking 
the  chance  of  subsequent  disturbance  or 
trouble,  though  well  knowing  that  the  mar- 
riaM:e  is  void  for  the  reason  that  one  of  them 
has  a  former  husband  or  wife  1  lying,  or  that 
they  are  within  prohibited  degrees  of  kin. 
Both  real  life  and  tiction  furnish  illustrations 
of  this.  Such  murriuges  are  of  course  void, 
and  may  be  declared  so  under  the  authority 
of  sUitutes  like  those  which  have  long  ex- 
isted in  this  commonwealth.  Stat.  1785, 
chap.  69,  §  8;  Rev.  SUt.  chap.  76,  g  8. 
But,  in  our  opinion,  a  court  of  chancery 
would  decline  tjo  act  in  such  a  case  by  virtue 
of  its  own  inherent  jurisdiction,  and  with- 
out the  authority  of  a  statute  euablinff  it  to 
do  so.  The  chief  aid  which  we  have  derived 
in  determining  this  question  comes  from  the 
carefully  considered  decisions  in  New  York, 
where  the  court  has  assumed  jurisdiction  to 
declare  a  marriage  void  for  lunacy  {Wight- 
man  y.  Wightman,  4  Johns.  Ch.  848,  1  L.  ed. 
861),  and  fraud  (Ferlatv,  Gf<ijon,  Hopk.  Ch. 
478,  2  L.  ed.  498,  14  Am.  Dec.  554),  but  has 
declined,  for  want  of  jurisdiction,  to  do  so  for 
impotence,  Burtis  y.  BurtU,  Hopk.  Ch. 
557,  2  L.  ed.  522,  14  Am.  Dec.  563.  In  the 
last  case  the  chancellor  said :  *'The  cases  in 
which  this  court  can  annul  marriages  in  yir- 
tue  of  its  powers  as  a  court  of  equity  must 
be  few  and  very  peculiar,  and  they  must  ap- 
pertain to  the  jurisdiction  of  equity."  In 
Orifln  V.  Grt^fln,  47  N.  Y.  135,  the  same 
question  was  incidentally  discussed  as  fol- 
lows, in  a  learned  and  elaborate  opinion 
delivered  by  Rapallo,  J.:  "The  court  of 
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chancery  of  this  state  has  in  tome  instances 
entertained  bills  to  declare  tlie  nullity  of 
marriages,  independently  of  any  statute  con- 
ferring jurisdiction ;  but  these  were  cases  in 
which  the  marriage  was  sought  to  be  declared 
void  for  some  cause  for  which  chancery  had 
power  to  cancel  or  avoid  all  contracts,  taob 
as  lunacy  or  fraud ;  and  It  was  held  that  tb* 
marriage  contract  was  not  excepted  from  tb» 
operation  of  this  general  jurisdiction.    .    •    • 
In  all  other  cases  it  must  be  conceded  that 
the  jurisdiction  of  the  court  of  chuicexy  of 
this  state  in  actions  for  divorce,  either  cm 
the  ground  of  nullity  or  for  any  cause  aris- 
ing subsequent  to  the  marriage,  is  founded 
wholly  upon  the  statutes."    Page  188.     Th* 
court  expressed  no  definite  opinion  on  the 
question  whether  the  particular  case  then  be- 
fore it,  which  was  an  action  brought  by  a. 
husband  to  have  the  mariiage  declared  yoid 
by  reason  of  her  former  marriage,  would  be 
cognizable  by  the  court,  independent] j  of 
the  statutes  (page  140)  ;  and  it  does  not  ap- 
pear in  the  report  of  the  case  whether  or  not 
ttiere  was  any  fraud  or  mistake.    The  same 
doctrine  above  stated  was  reiterated  in  the 
recent  case  of  Erkenbraeh  y.  ErkgnbrtMich^  9t( 
N.  Y.  456,  where  the  court,  by  Rufer,   Ch. 
«/.,  says:    *'The  courts  in  this  state  have  no 
common-law  jurisdiction  over  the  subject  of 
divorces,  and  their  authority  is  confined  al- 
together to  the  exercise  of  such  express  and 
incidental  powers  as  are  conferred  by   the 
statute.     Previous  to  the  revision  of  the  stat- 
utes, it  was,  however,  held  that  the  court  of 
chancery  had  authority,  by  yirtue  of  its  s^n- 
eral  equity  jurisdiction,  to  entertain  suits  to^ 
annul   marriage   contracts  upon  the    same 
grounds  which  authorized  them  to  annul  con* 
tracts  generally.     .    .    .    Beyond  this,  how- 
ever, the  court  of  chancery  refused  to  go.* 
Page  468.     Then,  after  quoting  a  portion  of 
the  passage  aboye  cited  from  the  judgment 
in  Griffin  y.  Griffin,  the  court  adds :    *"  The 
provisions  of  the  revised  statutes  constitute 
a  comprehensive  and  detailed  scheme  for  the 
treatment  of  matrimonial  and  domestic  dif- 
ferences, framed  with  great  care  to  define  the 
rights  and  liabilities  of  the  respectiye  par- 
ties and  the  power  and  duties  of  the  court.* 
Pages  465,  466.     This  leaves  the  impression 
that,  at  the  time  of  rendering  the  decision  in 
1884,  the  whole  subject  was  deemed  to  he 
covered  by  legislation,  to  which  the  oourta 
must  look  for  their  powers  and  authority; 
and,  so  far  as  we  know,  the  same  is  the  case 
since  the  adoption  of  the  present  code  of  that 
state.    See  also,  2  Bishop,  Mar.  Div.  &  Sep. 
801-869,  where  the  question  iv  treated  of. 
but  no  definite  opinion  expressed.     We  hay» 
come  to  the  conclusion  that  it  does  not  fall 
within  the  general  jurisdiction  of  a  court  of 
chancery,  independently  of  authority  by  stat- 
ute, to  annul  a  marriage  for  the  reasons  set 
forth  in  the  complaint  made  by  the  present 
defendant  against  the  present  plaintiff  in  the 
court  of  New  York,  and  also  that  no  such 
jurisdiction  existed  in  that  court  at  the  time 
of  entering  the  judgment  now  under  consid* 
eration,  or  was  asserted  by  it ;  and  that  what- 
ever  the  court  did  it  assumed  to  do  under  the 
express  or  incidental  powers  oonfemd  upa» 
It  by  statutes  of  that  state. 
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We  are  brought,  then,  to  consider  more 
directly  the  question  whether,  in  a  case  of 
this  kind,  where  the  court  acted  under  stat- 
utory authority,  jurisdiction  should  be  pre- 
sumed merely  from  the  fact  that  the  court 
assumed  to  exercise  it.  In  Oalpin  ▼.  Paffe^ 
85  U.  8.  18  Wall.  850,  31  L.  ed.  969,  the 
court  says:  "The  presumptions  indulged  in 
support  of  the  judgments  of  superior  courts 
of  general  jurisdiction  are. also  limited  to 
jurisdiction  over  persons  within  their  terri- 
torial limits, — persons  who  can  be  reached 
by  their  process, — and  also  over  proceedings 
-wliich  are  in  accordance  with  the  course  of 
the  common  law. "  Page  867.  A  passage  is 
quoted  with  approTal  from  Mane  v.  Prerity, 
25  N.  H.  299,  802,  as  follows:  **The  juris- 
diction in  such  cases,  both  as  to  the  subject- 
matter  of  the  judgment  and  as  to  the  persons 
to  be  affected  by  it,  must  appear  by  the  re- 
cord ;  and  everything  will  be  presumed  to 
be  without  the  jurisdiction  which  does  not 
distinctly  appear  to  be  within  it."  And  a 
little  furtlier  on  the  court  adds :  **  Where  the 
special  powers  conferred  [by  statute]  are  ex- 
erciscMl  in  ii  special  manner,  not  according  to 
the  course  of  the  common  law,  or  where  the 
general  powers  of  the  court  are  exercised 
over  a  class  not  within  its  ordinary  jurisdic- 
tion upon  the  performance  of  prescribed  con- 
ditions, no  such  presumption  of  jurisdiction 
Tv^ill  attend  the  judgment  of  the  court.  The 
facts  essential  to  the  exercise  of  the  special 
jurisdicion  must  appear  in  such  cases  upon 
the  record."  Galpin  v.  P(W6,  86  U.  8.  18 
Wall.  871,  81  L.  ed.  964.  It  is  also  said,  in 
Sctbariego  t.  Maverick,  124  U.  8.  261,  81  L. 
ed.  480,  that  the  presumption  in  favor  of 
regularity  of  proceedings  does  not  apply  to 

f^ive  jurisdiction  in  proceedings  not  accord - 
ng  to  the  common  course  of  justice.  In 
Holmie  V.  Broughton^  10  Wend.  75,  25  Am. 
Dec.  586,  it  was  held  that  where  a  claim 
w^as  founded  upon  a  proceeding  In  Vermont, 
unknown  to  the  common  law,  but  authorized 
by  a  statute  of  that  state,  the  statute  must  be 
set  forth,  so  that  the  court  might  see  that  the 
proceedings  were  conformable  thereto;  and 
that  a  general  averment  that  the  proceedings 
"were  according  to  the  laws  of  Vermont,  and 
fully  authorized  thereby,  was  not  enough; 
and  tliHt  the  court  could  not  take  judicial 
cognizance  of  laws  of  sister  states  at  variance 
"witli  the  common  law.  This  decision  was 
cited  with  apparent  approval  in  Harris  v. 
White,  81  N.  y.  582,  544.  In  Embury  t. 
Conner,  8  N.  Y.  511.  623,  53  Am.  Dec.  325, 
and  in  StHker  v.  Kelly,  7  Hill,  9,  it  was  held 
that  the  supreme  court  of  New  York  exer- 
cised its  powers  under  the  New  York  street 
]aw^  as  a  court,  but  that,  as  its  powers  in 
such  matters  were  wholly  derived  from  the 
statutes,  and  did  not  belong  to  it  as  a  court 
of  general  jurisdiction,  its  decisions  must 
be  treated  like  those  of  a  court  of  special 
and  limited  jurisdiction.  A  similar  rule 
was  applied  in  the  surrogate's  court  to  a  de- 
cree of  divorce,  granted  by  the  proper  court, 
but  not  shown  to  be  within  the  conditions 
and  limitations  prescribed  by  the  statutes. 
jAiwrenee'»  Case,  18  Abb.  Pr.  847.  See  also, 
Chilian  V.  CuUen,  18  N.  Y.  8.  R.  381.  For 
an  application  of  similar  doctrine  to  differ- 
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ent  subjects,  see  Moth  t.  Pretby,  mpra^ 
which  is  cited  and  approved  in  Oalpin  v. 
Page,  eupra;  Bradley  v.  Jamison,  46  Iowa, 
68 ;  LauisniUe,  N.  A.  d  0.  B,  Co.  v.  Parish, 
6  Ind.  Apjp.  89:  Furgesan  r.  Janes,  17  Or. 
204,  8  L.  K.  A.  620 ;  NwrtJuiut  v.  Lemery,  9 
Or.  816;  Beatherly  v.  Hadlev,  4  Or.  1,  14; 
Gray  v.  Larrimore,  2  Abb.  U.  8.  642,  Fed. 
Gas.  No.  5,721 ;  Belcher  v.  Chambers,  58  Cal. 
685 ;  Neff  v.  Psnnayer,  8  8awy.  274,  299,  800, 
Fed.  Cas.  No.  10,083;  Denning  v.  Oanein, 
11  Wend.  647. 

The  rule  is  uniform,  In  the  case  of  inferior 
courts,  that  their  jurisdiction,  when  brought 
into  0  uestion,  must  be  clearly  shown.  J7unna^ 
T.  Bobinsan,  8  Wend.  267 ;  Sheldon  y.  Bap- 
kins,  7  Wend.  485 ;  McLaughlin  v.  Nichols^ 
18  Abb.  Pr.  244.  The  same  rule  prevails  i» 
Massachusetts.  The  decision  in  Com.  r. 
Blood,  97  Mass.  588,  was  placed  solely  upon 
this  ground,  the  document  produced  being 
treated  as  if  it  were  a  record,  though,  strictly^ 
speaking,  it  was  not  entitled  to  be  so  treated ; 
and  it  was  held  that  the  jurisdiction  of  a 
court  of  record  in  California  over  the  subject 
of  divorce  is  a  special  authority  not  recog- 
nized by  the  common  law,  and  its  powers 
must  be  shown,  and  must  appear  to  have  been 
strictly  pursued.  A  similar  decision  was- 
made  in  respect  to  the  jurisdiction  of  a  court 
of  record  of  another  state  to  decree  an  abso- 
lute and  final  dissolution  of  a  corporation  at 
the  suit  of  an  individual  in  Folaer  v.  Colum' 
bianlns,  Co.,  99  Mass.  267,  274,' 96  Am.  Dec 
747,  and  in  respect  to  a  question  of  the  adop- 
tion of  a  child  in  Foster  v.  Waterman,  124 
Mass.  592.  The  rule  on  which  these  decis* 
ions  rest  is  not  peculiar  to  Massachusetts,  but, 
as  has  been  seen.  It  has  a  wide  recognition 
elsewhere.  The  proceedings  which  resulted 
in  the  judgment  in  the  supreme  court  of  New 
York  in  the  case  now  before  us  were  not  in 
accordance  with  the  course  of  the  common- 
law.  1  Bishop,  Mar.  Div.  &  Sep.  gg  71,  128. 
Jurisdiction  to  entertain  them  has  not  been 
shown.  If  the  court  had  jurisdiction  over 
the  general  subject,  and  if  it  should  be  as- 
sumed from  the  final  order  that  an  inter- 
locutory, order  was  actually  passed  for  the- 
payment  of  alimony  pendente  lite,  it  has  not 
been  shown  that  the  court  had  authority  to 
pass  such  order,  or,  at  the  conclusion  of  the 
suit,  to  order  payment  of  arrears  of  such  ali- 
mony, or  to  enter  a  judgment  for  such  arrears, 
which  should  stand  as  a  valid  judgment,  en- 
forceable in  other  courts.  We  do  not  know 
whether  it  would  possess  such  authority  in 
respect  to  alimonv,  even  if  it  had  jurisdiction 
over  the  general  subject  of  the  suit,  or 
whether  such  a  judgment  for  arrears  of  ali- 
mony could  be  enforced  In  New  York  by  is- 
sue of  an  execution  thereon  without  further 
proceedings  in  court.  Knapp  v.  Knapp,  134 
Mass.  853.  And  see  Sofhnan  v.  Hoffman,  55> 
Barb.  269 ;  GaXinger  v.  Galinger,  4  Lans.  478. 
The  jurisdiction  in  such  cases  Is  usually 
special,  and  the  remedies  special ;  and  we  are 
satisfied  that  this  judgment  depends  for  its- 
validity  upon  statutes  which  are  not  before 
us,  or  usages  or  a  course  of  practice  which 
we  are  noC familiar  with,  and  we  have  not 
the  means  of  knowing  what  faith  and  credit 
would  be  given  to  such  a  judgment  in  th*' 
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courts  of  the  state  of  New  York.  1  Bishop, 
Mar.  Dlv.  &  Sep.  §  128 ;  Allen  y.  AlUn,  100 
^ass.  878.  The  justice  of  the  superior  court 
rightly  refused  to  issue  an  execution  upon 
the  judgment  for  the  amount  of  the  alimony 
and  counsel  fees. 

The  judgment  for  costs  of  suit  must  rest 
on  the  same  basis.  The  proceedings  being 
special,  the  right  to  costs  roust  depend  upon 
the  statutes  or  upon  the  inferences  to  be  drawn 
from  them.  In  Stevens  y.  Stetem,  1  Met. 
279,  it  was  held,  under  our  statutes  then  in 
force,  that,  where  a  husband  voluntarily  dis- 
continued a  libel  against  his  wife  for  a  di- 
vorce, she  was  entitled  to  a  judtrment  and 
•execution  against  him  for  costs.  There  was, 
however,  an  express  statute  providing  that 
the  court  might  hear  and  determine  all  mat- 


ters relating  to  divorce  according  to  the 
course  of  proceedings  in  ecclesiastical  oouita 
and  in  courts  of  chancery.  Rev.  Stat.  chap. 
76,  §  88.  The  court  was  therefore  aathorized 
to  allow  costs,  unless  there  was  somethiDg 
in  the  relation  of  husband  and  wife  to  pre- 
vent ;  and  the  court  held  that  there  was  not. 
and  costs  were  allowed.  The  authority  of 
the  court  in  New  York  in  respect  to  cosu  in 
a  proceeding  like  that  before  us  for  null  itj  of 
marriage  is  not  shown.  We  suppose  itde- 
pends  directly  or  indirectly  upon  the  stat- 
utes, which  have  not  been  put  in  evidence. 
2  Barb.  Ch.  Pr.  250 ;  2  Bishop.  Mar.  &  Div« 
5th  ed.  g  866. 

For  these  reasons,  without  considering  other 
objections,  the  entry  must  be,  decree  Jar  tkt 
dtfendant. 
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1.  A  license  tax  on  the  basineui  of  pnt- 
tln^  op  lightning^  rods  Is  not  a  tax  on  inter, 
state  oommeroe.  In  oase  of  a  person  who  puts  up 
no  rods  except  those  which  he  sells  and  which  are 
brought  from  another  state,  although  he  puts 
them  up  without  extra  charge. 

:£•  The  saJe  of  Ughtaiag!  rods,  constituting 
only  a  part  of  the  orKrinai  package  in  which  they 
were  brought  from  another  state,  is  not  interstate 

I  oommeroe. 

(October  lOLlSOU 

APPEAL  by  the  State  from  a  judgment  of 
the  Superior  Court  for  Wilson  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  the  statutory  penalty  for  putting 
up  lightning  rods  without  paying  the  re- 
•quired  license  tax.     Reversed. 

The  Jury  returned  a  special  verdict  as  fol- 
lows: 

**  Cole  Brothers  were,  on  and  prior  to  Octo- 
ber 1,  1891,  and  up  to  the  4th  day  of  June, 
1894,  and  still  are,  citizens  and  residents  of 
the  town  of  Greencastle,  in  the  state  of  Indi- 
ana. They  were  on  said  1st  day  of  October, 
1891,  and  now  are  manufacturers  of  and  deal- 
>ers  in  lightning  rods,  fixtures,  ornaments, 
etc.,  and  prosecuted  said  business  in  the  sev- 
eral states  through  their  agents,  selling  and 
delivering  rods  and  fixtures,  by  attaching  the 
same  to  dwellings  and  other  houses  and  build- 
ings of  their  customers.  In  the  department 
of  selling  and  delivering  they  employ  solicit- 
ing agents  in  the  several  states,  who  travel 


on  railroads  and  in  bu/^gies  from  place  to 
place,  and  house  to  house7  for  the  purpose  of 
soliciting  and  taking  orders  for  lightniD^ 
rods  by  samples  thereof,  and  catalogues  il- 
lustrating the  same.  Tbat  when  oniers  are 
received  from  persons  desiring  to  purchase 
rods  the  same  are  delivered  or  forwarded  by 
such  soliciting  agent  to  the  said  Cole  Broth- 
ers, and  the  same  are  filled  by  the  abipmeat 
of  rods  so  ordered  to  some  convenient  and  ac- 
cessible point,  from  which  they  are  delivered 
to  the  person  ordering  the  same.  The  S£»ia 
Cole  Brothers  have  no  place  of  bosiDess  in 
North  Carolina.  The  said  Cole  Brothers,  on 
the  Ist  day  of  October,  1891,  for  the  purpose 
of  introducing  their  goods  into  the  state  of 
North  Carolina,  entered  into  a  contract  wit^ 
the  defendant,  W.  C.  Gorham,  wherebj  they 
appointed  him  their  agent  and  manager  to 
conduct  for  them  in  said  state  the  business 
of  selling  by  sample  and  delivering  li^btnin^ 
rods  so  manufactured  by  them.  Th&t  such 
sale  and  delivery  included  the  putting  up  cf 
said  rods  whenever  the  purchaser  so  re- 
quested, for  which  no  extra  charge  -was  to 
be  made.  That  the  said  defendant^  W.  C. 
Gorham,  was  authorized  to  and  did  employ 
salesmen  and  others  to  assist  him  in  the  pros- 
ecution of  said  business.  That  all  orders 
taken  by  the  defendant,  W.  0.  €k>rham.  for 
lightning  rods  and  fixtures  were  in  the  form 
of  Exhibit  A,  hereto  attached.     That  on  the 

day  of  ,  1893,  the  said    W.  C. 

Qorham,  acting  as  the  agent  of  Cole  Brothers, 
at  and  in  the  town  of  Wilson,  county  afore- 
said, took  from  Jas.  £.  Bonn  tree  an  order  ia 
accordance  with  a  sample  for  rods  to  be  at- 
tached to  his  dwelling  house  in  said  town, 
in  the  form  and  language  of  Exhibit  A^  here- 
to attached.  That  said  order,  together  with 
other  orders  of  like  character,  taken   from 


NoTB.— The  invalidity  of  a  license  tax  imposed  on 
•a  traveling  salesman  for  nonresident  deaiers,  al. 
thouffb  without  any  discrimination  anrainst  non- 
residents, is  eetabiished  by  Brennan  v.  Titusville, 
158  U.  8. 280,  88  L.  ed.  719,  reverBinflr  the  opinion  of 
the  supreme  court  of  Pennsylvania  in  Tltusviiie  v. 
Brennan  (Pa.)  U  L.  R.  A.  lOa 

M  L.  R.  A. 

See  also  29  L.  R.  A.  468,  531;  35  L.  R.  A.  497;  41  L.  R.  A.  601:  47  L.  R.  A. 
416,583;  48  L.  R.  A.  417. 


Fbr  other  decisions  as  to  the  ri«rht8  of  sn^ 
men,  depending  on  the  interstate  character  of  their 
business,  see  noU  to  Be  Spain  (Fed.  Rep.)  14  £«.  B> 
A.  07. 

The  present  oase  makes  an  interestlnir  distJnctioa 
between  the  license  tax  on  the  business  of  puttliiff 
up  Ughtninff  roda.and  that  of  seiling 
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ther  persona,  was  forwarded  by  the  said  de- 
end&nt  to  said  Cole  Brothers  at  their  said 
>lace  of  business  in  the  state  of  Indiana,  and 
be  same  was  filled  by  shipment  of  the  rods 

0  ordered.  That  said  rods  were  received  by 
he  said  W.  G.  Gorham,  and  by  him,  through 
lis  servants  and  employes,  attached  to  the 

1  welling  house  of  the  said  Jas.  E.  Rountree 
Q  accordance  with  the  terms  of  said  order, 
rtaat  the  shipment  of  said  rods  was  made  at 
he  same  time,  and  as  a  part  of  a  shipment 
)f  other  rods  to  fill  other  orders  so  taken  by 
Jie  said  defendant  and  forwarded  to  the  said 
2?o]e  Brothers.  That  the  defendant  had  not, 
iit  the  time  of  talcing  said  order  and  deliver- 
ing said  rods,  paid  the  tax  in  Wilson  county 
imposed  by  section  27,  chap.  294,  Acts  1898, 
and  bad  not,  at  the  time  of  the  issuing  of  the 
warrant  herein,  paid  said  tax. 

** Exhibit  A.  Order  for  Lightning  Rods: 
Mess.. Cole  6ros.~Sirs :  Erect  or  deliver  at 
your  earliest  convenience  your  improved 
lockscrew  liffhtning  rods,  manufactured  by 
your  Franklin  Lightning  Rod  Co.,  at  or  on 

my ,  in  the  county  of ,  state  of 

,   viz.,  points,  ground 

rods,  in  accordance  with  the  scientific  rules 
as  printed  on  the  back  of  this  order,  and  I 
agree  to  settle  for  the  same  by  cash,  or  note 

due ,  at  47i  cents  per  foot  for  the  rod, 

and  the  price  of  five  feet  of  rod  for  each  brace, 
$3.50  for  each  point,  $2.50  for  each  ball,  and 
$4. 00  for  each  arrow ;  no  extra  charge  for 
putting  up  rods.  If  this  order  is  revoked  by 
me,  or  if  through  any  fault  or  refusal  on  my 
part  the  rods  are  not  erected,  I  agree  to  pay 
as  liquidated  damages  therefor  a  sum  equal 
to  one  half  of  the  costs  of  material  necessary 
for  the  work,  at  prices  quoted  in  the  order. 
It  is  expressly  understood  by  the  signer  of 
this  order  that  he  signs  the  same  on  his  own 
jud{rment,  after  due  deliberation  by  him, 
without  any  undue  infiuence  having  been 
used,  or  relying  on  any  representation  made 
by  any  agent  or  person  other  than  what  is 
written  or  printed  on  this  blank.  Oiven  the 
day  of ,  189-." 

Messrs.  Frank  J.  OsborBe«  Atty-Qm,, 
and  W.  J.  Peele,  for  the  State. 

Mr,  H.  G.  Connor*  for  appellee: 

The  facts  found  bv  the  jury  in  the  special 
verdict  come  directly  within  the  principle 
announced  by  the  Supreme  Court  of  the 
I'nited  Stotes  in  Brennan  y.  TituniUe,  163 
U.  S.  289,  88  L.  ed.  719. 

No  tax  can  be  imposed  by  the  state  upon 
the  lightning  rods  manufactured  by  Cole 
Rrothers,  In  the  state  of  Indiana,  and  sold  in 
tiiis  state  until  they  have  become  attached  to 
ilic  dwelling  of  the  purchaser,  or  in  some 
otiipr  way  mingled  with  the  common  mass  of 
propirtv  within  the  state. 

/Wav'v.  Hardin,  135  U.  S.  100,  84  L.  ed. 
128,  3  Inters.  Com.  Rep.  86. 

Until  delivery  In  the  manner  agreed  upon, 
the  rods  continue  to  be  articles  of  interstate 
commerce,  and  beyond  the  taxing  power  of 
the  state. 

Brmtm  r.  Maryland,  ft5  U.  8.  12  Wheat. 
41»,  6L.  ed..  678;  Leisy  v.  Hardin,  135  U.  S. 
100,  34  L.  ed.  138,  8  Inters.  Com.  Rep.  36. 

Cole  Bros,  oould  send  agents,  drummers, 
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or  itinerants  Into  the  state  to  Rolicit  orders 
for  their  rods,  and  to  deliver  tbem  when  sent 
upon  such  orders,  and  such  agent,  etc. ,  could 
not  be  re(juired  to  pay  a  license  tax  before 
engaging  m  the  business  for  which  they  were 
employed. 

Bobbins  v.  Shelby  County  Taxing  Dist.  120 
U.  S.  497,  80  L.  ed.  697,  1  Inters.  Com.  Rep. 
45 ;  Leloup  v.  Bort  of  Mobile,  127  U.  8.  640, 
82  L.  ed.  811,  2  Inters.  Com.  Rep.  184 ;  Mo- 
CaU  V.  Odlifomia,  186  U.  8.  104,  84  L.  ed. 
892 ;  Orutcker  v.  Kentucky,  141  U.  S.  47,  85 
L.  ed.  649 ;  Brennan  v.  TitusviUe^  158  U.  8. 
289,  8  L.  ed.  719. 

Mr.  Perrin  Bnsbee  also  for  appellee. 


i» «/.,  delivered  the  opinion  of  the 
court: 

Section  27  of  chapter  294  of  the  Acts  of 
1898,  being  a  part  of  Schedule  B,  the  taxes 
in  which  are  imposed  as  license  taxes  for  the 
privilege  of  carrying  on  business  or  doing 
the  act^ named.  Is  as  follows:  **0n  every 
itinerant  who  puts  up  lightning  rods,  $50 
annually  for  each  county  in  whicn  he  carries 
on  business. "  There  is  nothing  in  the  words 
of  fJ^e  statute  to  indicate  a  purpose  to  levy  a 
tax  in  any  form  upon,  or  to  impose  a  restric- 
tion in  any  manner  upon,  citizens  or  inhab*. 
itants  of  other  states  from  engaging  in  bus!- 
ness  connected  with  the  commerce  between 
the  states,  which  is  protected  from  state  leg- 
islation by  the  Constitution  of  the  United 
States.  The  right  of  a  state  legislature  to 
tax  trades,  professions,  and  avocations  with- 
in the  borders  of  the  state  has  never  been  dis- 
guted.  It  is  earnestly  contended,  however, 
y  the  learned  counsel  that  the  defendant 
was  not  an  itinerant  engaged  in  the  business 
of  putting  up  lightning  rods,  but  that  his 
business  was  that  of  selling,  in  which,  of 
course.  Is  included  the  delivery,  an  article 
manufactured  in  another  state ;  that  it  appears 
by  the  special  verdict  that  such  sale  and  de- 
livery included  the  putting:  up  of  said  rods 
whenever  the  purchaser  so  requested,  and  for 
which  service  no  extra  charge  was  to  be  made ; 
and  therefore  that  the  imposition  of  a  license 
tax  upon  defendant  for  putting  up  the  rods 
so  sold  by  him  ''Is  an  attempt  to  Impose  a 
tax  on  the  business  of  carrying  on  interstate 
commerce. "  We  are  not  disposed  to  question 
the  principle  so  often  laid  down  by  the  Su- 
preme Court  of  the  United  States  from  Brotm 
V.  Maryland,  25  U.  8.  12  Wheat.  419,  6  L. 
ed.  678,  to  Brennan  v.  Titusville,  158  U.  8. 
289,  88  L.  ed.  719,  that  no  state  has  a  right 
to  lay  a  tax  on  interstate  commerce  In  any 
form ;  neither  have  we  any  disposition  to  ex- 
tend the  application  of  this  doctrine  any 
further  than  we  find  it.  Unless,  then,  there 
is  something  in  this  special  verdict  which  so 
connects  the  act  of  defendant  in  putting  up 
the  lightning  rods  sold  by  him  with  the  busi- 
ness of  interstate  commerce.  It  will  be  our 
duty  to  uphold  the  law  of  this  state,  and 
apply  it  to  the  case  before  us.  The  whole 
matter  is  in  a  nutshell.  After  finding  the 
fact  that  Cole  Bros,  were  manufacturers  in 
another  state,  and  defendant  was  their  agent 
in  ihis  state  for  the  sale  of  their  wares,  it 
further  finds  "that  such  sale  and  delivery  In- 
cluded the  putting  up  of  said  rods  whenever 
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the  purchaser  so  requested,  for  which  no  extra 
charge  was  to  be  made.**  Under  these  cir- 
cumstances, is  the  defendant  liable  for  the 
license  tax?  It  will  be  seen  that  quantities 
of  said  goods  were  shipped  to  the  agent,  at 
some  convenient  point  in  this  state,  in  origi- 
nal packages,  and  were,  after  bulk  broken, 
distributea  and  delivered  by  him  to  the  dif- 
ferent purchasers ;  that  the  sale  was  not  com- 
pleted by  delivery  until  after  such  breaking 
of  bulk  in  this  state :  and  that  the  quantity 
of  the  article  was  not  determined  in  the  or- 
der, as  will  appear  by  reference  to  Exhibit 
A,  and  was  to  be  determined  after  the  im- 
portation of  the  original  package.  The  con- 
sideration of  these  facts  leads  us  to  the  con- 
clusion that  the  present  case  may  easily  be 
distinguished  from  any  of  the  numerous  ad- 
judications on  the  subject  In  Brennan^$ 
CoMf  supray  the  pictures  were  delivered, 
framed,  direct  to  the  purchaser.  Of  neces- 
sity, the  goods,  if  many  of  them  had  been 
shipped  to  the  agent  for  delivery,  were  sep- 
arate and  distinct  from  all  other  goods  of  the 
same  character.  It  was  not  obnoxious  to  the 
interstate  commerce  clause  of  the  constitution 
when  a  license  tax  was  laid  *'on  all  peddlers 
of  sewing  machines,  without  regard  to  the 
place  of  growth  or  produce  of  material  or 
of  manufacture, "  because  the  test  Is  **  whether 
there  is  any  dscriminaton  In  favor  of  the  state 
which  enacted  the  law. "  ffatoe  Machine  Go, 
V.  Gage,  100  U.  8.  676, .  25  L.  ed.  754, 
**  When  goods  are  sent  from  one  state  to  an- 
other for  sale,  or,  In  consequence  of  a  sale, 
they  become  part  of  its  general  property, 
and  amenable  to  its  laws,  provided  that  no 
discrimination  be  made  against  them  as  goods 
from  another  state,  and  that  they  be  not  taxed 
by  reason  of  being  broueht  from  another 
state,  but  only  taxed  In  the  usual  waj  as 
other  goods  are. "  Bobbins  v.  SJielby  County 
Taxing  Diit.  120  U.  8.  489,  80  L.  ed.  694, 
citing  Eotoe  Machine  Co.  v.  Oage,  eupra,  and 
Brown  v.  Houston,  114  U.  8.  622,  29  L.  ed. 
257. 

If  this  license  tax  upon  Itinerants  putting 
up  lightning  rods  could  in  the  slightest  de- 
gree affect  the  sale  and  delivery  of  the  arti- 
cle, its  effect  upon  interstate  commerce  would 
be  so  incidental  and  remote  as  not  to  amount 
to  a  regulation  of  such  commerce,  as  in  Fick- 
ten  V.  S/ielby  County  Taxing  IHsL,  145  U.  8. 
1,  86  L.  ed.  601,  4  Inters.   Com.   Rep.  79. 

Again,  as  said  in  McCaU  v.  California,  186 
U.  8.  104,  84  L.  ed.  892,  where  an  agent  of 
a  railroad  running  from  another  state  was  so- 
liciting business,  but  not  selling  tickets,  in 
California :  **  The  test  is.  Was  the  business  a 
part  of  the  commerce  of  the  road?  Did  it  as- 
sist or  was  it  carried  on  with  the  purpose  to 
assist  in  increasing  the  amount  of  passenger 
traffic  on  the  road  ?^  In  our  case  the  business 
which  could  not  be  taxed  was  the  sale  of, 
or  the  solicitation  of  persons  to  purchase, 
the  lightning  rods  manufactured  in  another 
state.  The  avocation  requiring  a  license  is 
that  of  an  Itinerant  putting  up  lightning 
rods.  The  sale  and  aelivery  of  the  article 
is  not  inseparable  from  the  'erection  of  it, 
any  more  than  the  shoeing  of  horses  is  from 
their  importation  into  the  state,  or  the  ship- 
ping here  of  wheat  is  from  its  sowing  in  the 
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fields.  Indeed,  it  appears  bj  the  oootnel 
that  the  agent  was  onlv  to  put  up  the  rods 
when  requested  so  to  do  by  the  purcbs«T. 
The  inference  is  that  the  purchaser  might 
choose  to  employ  some  one  else  to  pat  Uma 
up,  and  that  a  sufficient  margin  is  allowed 
upon  the  price  to  fully  pay  the  expenses  of 
erection,  and  make  it  to  the  interest  of  th» 
purchaser  to  require  the  seller  to  pat  it  up. 
One  who  goes  through  the  country  putting  np 
rods  is  none  the  less  liable  to  be  taxed  f(? 
the  privilege  of  exercising  his  avocation  be- 
cause he  adds  to  this  business  that  of  solicit- 
ing the  purchase  of  the  articles  to  be  so  put 
up  by  him.  If  such  is  the  law.  It  will  noc 
be  difficult  for  persons  whose  avocations  are 
taxed  to  ingraft  upon  their  business  a  branch 
for  the  sale  of  some  article  of  foreign  man- 
ufacture, which  is  a  necessary  part  of  tbt 
business  in  which  they  are  engaged.  We  may 
distinguish  the  manner  of  delivery  of  ths 
articles  namt^d  in  Spain's  Case,  47  Fed.  Ren. 
208,  14  L.  R.  A.  97,  if  we  were  bound  bv 
the  opinion  delivered  in  that  case.  Certais 
specified  articles,  lamps,  lamp  shades,  etc, 
manufactured  in  West  Virginia,  were  sold 
by  the  agent  traveling  in  North  Carolina  for 
his  principal.  Many  of  the  aniclca  ordered 
were  shipped  in  the  same  box  to  the  ageni, 
who  took  out  the  separate  articles,  and  con- 
pleted  the  sale  by  aelivery  of  the  same  to 
the  purchasers.  But  here  a  sufficient  quanr 
tity  of  the  lightning  rod  material  is  shipped 
to  the  agent  from  which  to  fill  orders  there- 
tofore taken.  He  selects  from  the  bale 
enough  to  fill  the  order  of  his  costomer,  aod 
delivers  it  The  bulk  was  broken,  and  the 
same  became  a  part  of  the  general  property 
in  the  state  before  delivery,  when  the  pack- 
age was  opened,  and  a  part  thereof,  until 
then  undistinguishable  from  the  balance, 
was  set  apart  to  be  delivered  to  a  paticular 

gurchaser.     The  latest,  as  far  as  "we  have 
een  able  to  ascertain,  of  the  very  nankeroui 
deliverances  of  the  highest  court   of  this 
country  upon  the  subject  we  have  under  con- 
sideration is  that  of  Brennan  v.    TitusviiU, 
supra.    The  defendant  was  the  agent  of  a 
manufacturer  of  picture  frames  and  maker  of 
portraits,  residing  in  Illinois.     The  defend- 
ant's business  whs  to  travel  in  Pennsylvania, 
and  to  solicit  orders  for  said  pictures  and 
frames.     The  orders  were  forwarded  bj  the 
defendant  to  his  principal  in  Chicago,  who 
shipped  the  goods  direct  bv  freight  or  ex- 
press to  the  purchaser.     The  price  of  tbt 
goods  was  sometimes  paid  to  the  express  com- 
pany and  sometimes  to  the  agent.     An  ordi- 
nance of  the  city  of  Titusville  had  attempted 
to  lay  a  license  tax  upon  "all  peisons  can- 
vassing or  soliciting  within  sala  city  orders 
for  goods,  books,  paintings,  wares,  or  mer- 
chandise of  any  kind,  or  persons  delivering 
such  articles  under  orders  so  obtained  or  so- 
licited."    This  was  so  clearly  within  the 
rulings  of  the  cases  of  Bobbins  v.   8he&9 
County  Taxing  Diet.,  120  U.  8.   489.  90  L. 
ed.  694,  and  Asher  v.  Texas,  128  U.  S.  129, 
82  L.  ed.  868,  2  Inters.  Com.  Rep.  241.  that 
it  scarcely  requires  an  elaborate  opinion. 
Its  simple  statement  will  show  the  particu- 
lars in  which  it  differs  from  ourA.     We  con* 
elude  then  that  his  honor  was  in  error  is 
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folding  that  the  defendant  was  not  guilty 
upon  the  special  yerdict.  because :     (1)  The 
<lefendant  was  an  itinerant  putting  up  light- 
AiDK  rods.     (2)  The  connection  between  the 
pursuit  of  this  avocation  and  the  sale  of  ar- 
ticles manufactured  in  another  state  was  so 
remote  in  its  effect  as  to  impose  no  burden 
'Upon  the  business  of  interstate  commerce. 
(3)  The  manner  of  sale  and  delivery  of  the 
li>chtnin/c  rods  was  such  as  to  divest  it  of 
an^  feature  of  interstate  commerce,  the  or- 
iginal packages  being  necessarily  broken  be- 
*fore  the  sale  was  completed  by  delivery. 
There  is  error,  and  tJie  judgment  i$  revereed. 


Patsy  Ann  0ASKIN8,  AppL^ 
Henry  C.  DAVIS. 
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1«  In  trespaM  for  cnttinir  timber  against 
one  who  acted  in  the  honest  bat  mistaken  belief 
that  tbe  trees  were  his,  the  measure  of  damages 
to  their  value  in  the  woods  from  which  they  were 
taken,  together  with  the  injury  incident  to  their 
removal. 

'S.  The  tme  owner  is  entitled  to  regtJn 
poeseMlon  of  a  logr  «^t  aad  removed 
firom  his  land  by  a  good  faith  trespasser  either 
by  recapture  or  by  any  other  remedy  provided 
by  law  and  whatever  additional  value  may  have 
been  imparted  to  it  by  transporting  it  to  a  bet- 
ter market  or  by  any  improvement  in  its  oondJr 
tions  short  of  actual  alteration  of  species. 

3«  The  enhanoed  Talne  g^ven  to  lop  out 
wroni^tallj'lrat  in  ^ood  flelth  by  their  re- 
moval to  a  pJaoe  where  the  true  owner  recaptures 
them  belongs  to  him  and  cannot  be  recouped 
against  the  damages  assessed  against  the  tres- 
paflserin  an  action  for  other  logs  cut  with  them 
but  not  recaptured. 

(October  16, 18M.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Craven  County 
in  favor  of  defendant  in  an  action  of  trespass 
brought  to  recover  damages  for  the  alleged 
wron^ul  cutting  and  carrying  away  of  cer- 
-tain  timber  trees.    Betereed. 

The  facts  are  stated  in  tlie  opinion. 

Mr,  W.  W.  Clark  for  appellant. 

Meears,  F.  H.  Simmons  and  P.  H.  Pear- 
eell  for  appellee. 

A^eryv  «/.,  delivered  the  opinion  of  the 
<ourt: 

The  plaintiff's  complaint  is  in  the  nature 
-of  a  declaration  for  trespass  in  the  entry  by 
the  defendant  upon  her  land,  after  being 
forbidden,  and  cutting,  carrying  away,  ana 
•converting  ti*  his  own  use  valuable  timber 
that  was  growing  thereon,  to  her  damage 
$600.    The  logs,   after  being  severed,  were 

NcT>— One  of  the  oouneel  in  the  above  case  states 
-that  the  case  makes  clear  a  principle  that  he  has 
failed  to  find  dearly  decided  m  any  court.  The 
.authorities  on  the  subject,  some  of  which  are  in 
liarmony  with  the  present  case,  are  presented  in  a 
■noU  to  Bailey  v.  Chicago,  M.  A;  St  P.  B.  Go.  (8.  Dak.) 
19  L.  B.  A.  (I6BL 
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transported  to  Newborn  in  two  lota,  one  of 
which  lots  was  seized  by  plaintiff  after  reach- 
ing that  city,  where  it  was  much  more  val- 
uable than  at  tbe  stump,  and  was  sold  by  her 
for  the  sum  of  $112.  The  other  lot  was  con* 
verted  into  boards  and  sold  by  the  defendant. 
The  defendant,  for  a  second  defense,  sets  up 
by  way  of  counterclaim  the  seizure  of  the 
logs  by  the  plaintiff :  and  though  the  coun- 
terclaim may  be  a  defective  statement  of  the 
defendant's  cause  of  action,  in  that  It  falls 
to  aver  an  unlawful  taking,  the  defect  is 
cured,  if  the  counterclaim  can  be  maintained 
at  all,  by  the  reply,  which,  by  way  of  aider, 
raises  the  question  of  the  rightfulness  of  the 
seizure.  The  well-established  rule  is  that  in 
such  cases  the  injured  party  is  entitled  to 
recover  of  the  trespasser  the  value  of  the 
timber  where  It  was  first  severed  from  the 
land  and  became  a  chattel,  Benrutt  t.  Thomp* 
eon,  85  K.  C.  146,  together  with  adequate 
damage  for  any  Injury  done  to  the  land  In 
removing  it  therefrom.  As  long  as  the  timber 
taken  was  not  changed  into  a  different 
species,  as  by  sawlne  into  boards,  the  owner 
of  the  land  retained  her  right  of  property  in 
the  specific  logs  as  fully  as  when  by  severance 
it  became  her  chattel,  instead  of  a  part  of 
the  realty  belonging  to  her.  Potter  v,  mwrdre, 
74  N.  C.  40.  The  value  of  the  material  taken 
indicates  the  extent  of  the  loss,  where  there 
are  no  circumstances  of  aggravation  or  will- 
fulness shown,  and  is  the  usual  measure  of 
dama>ires.  Where  the  trespasser  has  converted 
the  property  taken  into  a  different  species, 
under  the  rule  of  the  civil  law  which  we  have 
adopted,  the  article,  in  Its  altered  state,  can- 
not be  recovered,  but  only  damages  for  the 
wrongful  taking  and  conversion,  when  tbe 
change  in  its  form  is  "made  by  one  who  is 
actinff  in  good  faith,  and  under  an  honest 
belief  that  the  title  was  in  him."  In  PotUr 
V.  Mardre,  eupra,  Rodman,  J.,  delivering  the 
opinion  of  the  court,  says:  "The  principle 
of  equity  [applied  in  that  case]  is  supported 
by  the  analogy  of  the  rule  established  in  this 
state  by  the  decisions  which  hold  that  a 
vendee  of  land  by  a  parol  contract  of  sale,  who 
takes  possession  and  makes  improvements, 
and  is  afterwards  ejected  by  the  vendor,  may 
recover  the  value  of  his  improvements.  Albea 
V.  Oriffln,  22  N.  G.  9.  So  if  one  who  has 
purchased  land  from  another,  not  having 
title,  enters  and  improves,  believing  his  title 
good,  and  is  ejected  by  the  rightful  owner, 
he  is  entitled  to  compensation.  In  both  cases 
one  who  is  morally  innocent  has  confused  his 
property  with  that  of  another,  and  he  is  held 
entitled  to  separate  It  in  the  only  way  it  can 
be  done,  viz.,  by  being  allowed  the  value  of 
his  improvements  in  the  raw  material.  *  The 
judge  laid  down  correctly  the  rule  as  to  the 
damage  that  the  plaintiff  was  entitled  to  re- 
cover of  the  defendant  for  the  original  tres- 
pass,—the  value  of  the  logs  when  severed  at 
the  stump,  and  adequate  damage  for  injury 
done  to  the  land  in  removing  them.  Potter 
V.  Mardre,  supra;  5  Am.  &  Eng.  Encyclop. 
Law,  p.  86 ;  Boss  v.  Scott,  15  Lea,  479. 

The  character  of  the  logs  had  not  been 
changed  by  cutting  and  transporting  to  New- 
hern,  but  the  value  had  probably  been  greatly 
enhanced.    The  approved  rule,    where  the 


See  also  34  L.  R.  A.  821 ;  36  L.  R.  A.  155. 
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plaintiff  is  askine  damage  for  the  trespass, 
aeems  to  be  that  the  owuer  is  entitled  to  re- 
cover the  value  of  the  logs  when  and  where 
they  were  severed,  and  without  abatement  for 
the  costs  of  severance.  Franklin  Coal  Go,  v. 
McMillan,  49  Md.  549,  88  Am.  Rep.  280. 
But,  if  he  prefers  to  follow  and  claim  the 
timber  removed,  he  is  entitled  to  do  so,  as 
lon^  as  the  species  remains  unchanged.  The 
plaintiff  was  entitled  to  recover  in  a  claim 
and  delivery  proceeding  the  logs  that  she 
seems  to  have  acquired  peaceful  possession  of 
without  action.  Was  the  defendant  entitled, 
by  way  of  recoupment,  to  the  benefit  of  the 
enhanced  value  imparted  to  the  property  by 
transporting  it  to  market?  Had  they  been 
sawed  up  in  planks,  and  used  to  construct  a 
boat,  the  plaintiff  would  not  have  been  en- 
titled to  recover  the  boat,  or  the  material  psed 
in  its  construction.  But  if  the  plaintiff  had 
then  unlawfully  seized  and  lost  or  destroyed 
the  boat,  and  the  defendant  had  been  thereby 
driven  to  an  action  to  recover  compensation 
for  his  loss,  he  might  have  recovered  the 
value  of  the  boat,  together  with  the  damage, 
if  any,  done  to  his  land  in  removing  it  there- 
from ;  but  the  present  plaintiff  would  have 
been  entitled  ''to  deduct  or  recoup,  by  way 
of  counterclaim,  the  value  of  the  timber 
which  was  manufactured  into  the  canoe,  just 
after  it  was  felled  and  converted  into  a  chat- 
tel. "  Potter  V.  Mardre,  supra.  It  seems  to 
have  been  conceded  that  the  defendant  cut  and 
carried  away  the  logs  under  the  honest  but 
mistaken  belief  that  the  land  upon  which  they 
were  growing  was  his  own.  Where  a  tres- 
passer acts  in  good  faith  under  a  claim  of 
right  in  removing  timber,  though  he  may  not 
be  allowed  compensation  for  the  cost  of  con- 
verting the  tree  into  a  chattel,  may  he  not 
recoup,  in  analogy  to  the  equitable  doctrine 
of  betterments,  for  additional  value  imparted 
to  the  property  after  its  conversion  into  a 
chattel,  and  before  it  is  changed  into  a  dif- 
ferent species?  The  judge  below,  in  allowing 
the  defendant,  by  way  of  recoupment,  the 
benefit  of  the  enhanced  value  imparted  to  the 
logs  by  removal  from  the  stump  to  the  New- 
bem  market,  seems  to  have  acted  upon  the 
idea  that  the  defendant,  by  reason  of  his  good 
faith,  was  entitled  to  the  benefit  of  the  im- 
provement in  value  imparted  by  his  labor  and 
expense.  In  Boss  v.  8cott,  supra,  where  it 
appeared  that  the  defendant  had  entered  upon 
land  to  mine  for  coal,  and,  under  the  honest 
but  erroneous  belief  that  he  was  the  owner, 
had  built  houses  thereon,  it  was  held  that  the 
plaintiff  might  recover  the  cost  of  the  coal  in 
ntu,  subject  to  reduction  by  an  allowance  for 
permanent  improvements  put  upon  the  land, 
bee  also  i20  United  Merthyr  Collieries  Co,  L. 
R.  15  Eq.  46 ;  Hilt<m  v.  Woods,  L.  R.  4  Eq. 
483;  Forsyth  ▼.  WeOs,  41  Pa.  291,  80  Am. 
Dec.  617. 

The  weight  of  authority,  it  must  be  con- 
ceded, sustains  the  rule  that,  where  the  ac- 
tion is  brought  for  damages  for  logs  cut  and 
removed  in  the  honest  belief  on  the  part  of 
the  trespasser  that  he  had  title  to  them,  the 
measure  of  damages  is  the  value  in  the  woods 
from  which  they  were  taken,  with  the  amount 
of  injury  incident  to  removal,  not  at  the  mill 
where  they  were  carried  to  be  sawed.     TUdsn 
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T.  Johnson,  52  Vt.  628,  86  Am.  B6p.  769,  and 
noU,  770 ;  Herdie  y.  Toung,  56  Pa.  176.  9S 
Am.  Dec.  739;  Hill  v.  Canfield,  56  P^  454, 
Moody  y.  Wdtney,  88  Me.  174,  61  Am.  Dec 
289 ;  Cushing  v.  LongfeWm,  26  Me.  806 ;  GOer 
V.  Fett,  80  Gal.  482 ;  FooU  v.  MerriU,  54  N. 
H.  494,  20  Am.  Rep.  151 ;  Laks  &um  d  M. 
8,  R.  Go.  v.  Hutchins,  82  Ohio  St.  571. 

In  the  absence  of  any  evidence  that  would 
justify  the  assessment  of  vindictive  damage, 
there  is  only  one  exception  to  the  rule,  as  «e 
have  stated  it,  and  that  is  where  the  trees 
destroyed  are  not  the  ordinary  timber  of  xhe 
forest,  but  are  peculiarly  yaluable  for  ona- 
ment,  or  as  shade  trees. 

It  being  settled  in  this  state  that  the  rigbi 
to  the  specific  chattel,  which  vests  on  sevt: 
ance  from  the  land  in  the  owner  of  the  soil, 
remains  in  him  till  the  species  is  changcii. 
we  are  constrained  to  go  further,  though  :t 
may  sometimes  subject  a  mistaken  trespasser 
to  hardship,  and  hold  that  the  true  owner  i» 
entitled  to  regain  possession  of  a  lo|^  cut  ao>i 
removed  from  his  land,  either  by  recapture 
or  by  any  other  remedy  provided  bj  law, 
whatever  additional  value  may  haye  been  im- 
parted  to  it  by  transporting  it  to  a  betser 
market,  or  by  any  improvements  in  its  cod 
dition  short  of  an  actual  alteration  of  species. 
In   Weynumth  y.  Chieago  ik  N.   W,  R.  Cc., 
17  Wis.  550,  84  Am.  Dec  763,  the  court  savs: 
''In  determining  the  question  of   recapttoo 
the  law  must  either  allow  the  owner  to  retake 
the  property,  or  it  must  hold  that  he  has  lost 
his  right  by  the  wrongful  act  of  another.    If 
retaken  at  all,  it  must  be  taken  as  it  is  found, 
though  enhanced  in  value  by  the  trespasaer. 
It  cannot  be  returned  to  its  original  condi- 
tion.   The  law,  therefore,  being  obliged  to 
say  either  that  the  wrongdoer  shall  lose  his 
labor,  or  the  owner  shall  lose  the  rijp-ht  to 
take  the  property  wherever  he  may  find  it 
very  properly  decides  in  favor  of  uie  latter. 
But  where  the  owner  voluntarily  waiyes  the 
right  to  reclaim  the  property  itself,  and  sues 
for  damages,  the  difficulty  of  separating  the 
enhanced  value  from  the  original  yalae  no 
longer  exists.    It  is  then  entirely  practicable 
to  give  the  owner  the  entire  value  that  was 
taken  from  him,  which  it  seems  that  natural 
justice  requires,  without  adding  to  it  such 
value  as  tne  property  may  have  afterwards 
acquired  from  the  labor  of  the  defendant.    In 
the  case  of  recaption  the  law  does  not  allov 
it,  because  it  is  absolute  justice  that  the 
original  owner  should  have  the  additional 
value.    But  where  the  wrongdoer  has  by  bi^ 
own  act  created  a  state  of  facts,  when  either 
he  or  the  owner  must  lose,  then  the  law  says 
the  wrongdoer  shall  lose."    Id.  26  Am.  Rep 
529,    note.    When,    therefore,    the  plaintiff 
recaptured  the  one  lot  of  logs  that  had  been 
enhanced  in  value  by  transportation  from  the 
stump  to  the  city  market,  she  but  ezercited 
the  right  given  her  by  law  to  peacefully 
regain  possession  of  her  own  chattels  wher- 
ever found.    She  was  guilty  of  no  infrinee- 
ment  of  the  rights  of  the  defendant,  for  which 
an  action  would  lie.     It  is  familiar  learning 
that  a  defendant  can  only  maintain  success 
fully  a  counterclaim  when  it  is  of  such  s 
nature  that  he  could  recover  upon  it  is  » 
separate  suit  brought  against  the  plaintllL 
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The  defendant  could  not  recover,  therefore, 
either  in  a  distinct  action  for  the  taking  of 
the  ]og8,  or  by  way  of  counterclaim.  When 
the  plaintiff  recaptured  the  logs  she  was 
guilty  of  no  wrong,  and  the  question  of  title 
to  the  property  so  rigjhtfuUy  taken  was  elim- 
inated from  all  possible  future  controversy. 
Her  remedy  by  act  of  the  law  remained  as 
to  so  many  of  the  logs  as  she  had  not  regained 
possession  of  by  her  own  act.  After  she  had 
recaptured  one  lot  the  property  iu  them  in 
their  altered  state,  and  at  the  new  rituSf  re- 
?e8ted   in  her,   with  the  absolute  Jtu  dis- 


panendi,  as  In  the  case  of  her  other  personal 
property.  Nothing  remained  to  be  adjusted 
In  the  courts,  except  her  claim  for  damages 
for  the  taking  of  the  other  lot  and  the  injury 
to  the  land,  if  any,  incident  to  the  removal 
of  both  lots.  It  was  error,  therefore,  to  in- 
struct the  jury  that  the  enhanced  value  im- 
parted  by  removal  to  the  one  lot  of  logs  mieht 
be  allowed  the  defendant  as  a  counterclaim, 
so  as  to  set  off  the  damages  assessed  for  in- 
jury to  the  land  and  for  the  value  at  the 
stump  of  the  other  lot,  and  the  plaintiff  it&n» 
iitUd  to  a  new  trioL 
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The  relatlTe  i^hta  of  shore  owners  on 
a  small  inland  lake  navlfirable  for  small 
ateamers,  which  is  so  large  that  the  lines  of  the 
•ateeetloDS  or  subdivlsioQB  of  the  traots  held  by 
ftuoh  owners  wlJl^  if  extended,  not  Include  the 
whole  of  the  lake,  are  to  be  determined  without 
referenoe  to  the  extension  of  such  lines  but  by 
the  principles  frovernlnr  the  rlfrhts  of  riparian 
proprietors,  depending  upon  their  frontage  and 
the  form,  length,  and  breadth  of  the  lake. 

(September  27, 189A.) 

ERROR  to  the  Circuit  Court  for  Kent  County 
to  review  a  judgment  in  favor  of  defend- 
ant in  an  action  brought  to  recover  damages 
for  the  alleged  trespass  of  defendant  in  enter- 
hig  upon  plaintiff's  premises  and  cutting  and 
carrying  away  a  quantity  of  ice.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Meeers,  TtLggArtt  Wolcott  A  Ganson* 
for  plaintiff  in  error: 

If  the  rale  laid  down  in  Clute  v.  Fisher,  66 
Mich.  48,  is  adhered  to  by  this  court,  there  is 
no  doubt  about  the  right  of  plaintiff  to  recover. 

Olvte  V.  Fisher,  supra,  followed  the  former 
decisions  of  this  court,  and  particularly  that 
of  Palmer  v.  Dodd,  64  Mich.  474. 

The  rights  of  riparian  owners  are  settled  ac- 
cording to  state  not  United  States  law. 

Wel>ber  v.  Pere  Marquette  Boom  Co,  63  Mich. 
627;  Burroughs  v.  Whittoam,  59  Mich.  279. 

The  riparian  rights  to  inland  lakes  having 
been  settled  by  the  decisions  of  this  court,  they 
should  not  be  unsettled,  even  though  the 
United  States  Supreme  Court  in  one  instance 
has  changed  its  former  rulings. 

Palmer  v.  Dodd,  supra,  while  citing  Wilson 
V.  Boffman,  64  Mich.  246;  Keyser  v.  Suther- 
land, 69  Mich.  455,  and  also  Brown  v.  Clem- 
♦nte,  44  U.  S.  8  How.  650, 11  L.  ed.  767,— estab- 
Hshes  another  principle  than  that  necessarily 

NoTB.— The  above  decision  does  much  to  pro- 
mote unity  in  the  doctrine  of  the  courts  as  to  ripa- 
rian rights  on  small  inland  lakes.  The  whole  ar- 
ray of  authorities  on  the  subject  is  found  in  a  note 
to  Gou^emeor  v.  National  Ice  Ck)w  (N.  Y.)  13  L.  B. 
A.  006w 
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involved  in  the  cases  cited,  and  the  same, 
which  is  recognized  in  Clute  v.  Fisher,  supra, 
that  sales  of  fractional  subdivisions  of  land 
upon  the  small  Inland  lakes,  included  all  land 
within  the  section  or  subdivision  lines  extended. 
Nor  has  this  rule  been  overruled  by  Wilson  v. 
Hoffman,  or  the  Supreme  Court  of  the  United 
States  in  Qaaam  v.  Phillips,  61  U.  8.  20  How. 
872,  15  L.  ed.  958. 

Clute  V.  Fisher  was  expressly  recognized  afK 
provingly  in  Jones  v.  Lee,  77  Mich.  £). 

See  also  Blodgett  db  D,  Lumber  Co,  v.  Peters,. 

87  Mich.  498;  Stoner  v.  Riee,  6  L.  R  A.  887, 
121  Ind.  61 ,  and  State  y.  Portsmouth  Sav,  Bank, 
106  Ind.  486;  Edwards  v.  Ogle,  76  Ind.  802. 

The  general  rule,  that  as  to  inland  lakes,, 
private,  not  public  ownership  prevails  and  ex- 
tends to  the  beds  of  the  lakes,  and  ordinarv 
use  of  their  waters,  will  not  be  controverted. 
The  rule  is  the  same,  even  if  they  are  naviga- 
ble for  certain  purposes. 

Oouterneur  v.  National  lee  Co.  18  L.  R.  A. 
695,  184  N.  T.  866.  See  also  Cobb  v.  Daven- 
port, 82  N.  J.  L.  869;  Hardin  v.  Jordan,  140 
U.  S.  871.  85  L.  ed.  438;  Smith  v.  Bochester,  92 
N.  T.  463,  44  Am.  Bep.  898;  Ledyard  y.  Ten 
Emk,  86  Barb.  102. 

Ice  forming  over  the  bed  of  a  lake  or  stream 
belonging  to  private  parties  belongs  to  and 
becomes  the  property  of  such  parties. 

Peoples*  Ice  Co,  v.  Steamer  Excelsior,  48  Mich. 
886,  44  Mich.  229,  88  Am.  Rep.  246;  Lorman 
V.  Benson,  8  Mich.  18,  77  Am.  Dec.  485;  Gluts 
V.  Fisher,  65  Mich.  48;  Bigelow  v.  Shaw,  Id. 
841;  Higgins  v.  Kusterer,  41  Mich.  818, 82  Am. 
Rep.  160;  Washington  lee  Co.  v.  ShortaU,  101 
111.  54,  40  Am.  Rep.  196;  Mill  River  Woolen 
Co,  V.  Smith,  84  Conn.  462;  State  v.  Pottmeyer^ 

88  Ind.  402,  5  Am.  Rep.  224;  Edgerton  v.  Huff, 
26  Ind.  85;  Bates  v.  State,  81  Ind.  72:  Brown 
V.  Cunningham  (Iowa)  12  L.  R.  A.  688.  and 
note. 

Mr,  J,  W.  Cluunplin«  for  defendant  Id 
error: 

Clute  V.  Fisher,  65  Mich.  48»  does  not  sustain 
the  plaintiff's  contention. 

At  the  time  Clute  v.  Fisher  was  decided  I 
was  a  member  of  the  court,  and  I  concurred  in 
the  opinion  filed.  It  is,  therefore,  with  the 
greatest  diffidence,  that  I  am  compelled  to  as- 
sert Uiat  the  reasons  given  as  the  basis  of  the 
conclusion  reached  were  based  upon  errors  of 
my  own. 

I  take  my  full  share  of  the  blame  in  putting 
the  court  in  a  wrong  position  in  the  case  of 


See  also  26  L.  R.  A.  609;  33  L.  R.  A.  146. 
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Wit9(m  ▼.  Hoffman,  54  Mich.  246,  aod  freely 
«dmit  that  I  followed  the  decision  id  Broton  t. 
ClemenU,  44  U.  8.  8  How.  666,  11  L.  ed«  774, 
mod  that  I  waa  unaware  that  it  had  heen  ez- 

Sresslj  overruled  in  Qaztam  ▼.  PhiUip%,  61  U. 
.  aO  How.  872, 16  L.  ed.  958.  The  court  fol- 
lowed WUton  Y.  Hoffman^  »upra\  in  Keyter  y. 
Sutherland^  59  Mich.  455,  and  in  Palmer  y. 
Dodd,  64  Mich.  474,  and  CluU  y.  Fither.  Be- 
fore the  question  came  before  the  court  again, 
the  case  of  Oazzam  y.  PhtUipty  eupra,  was 
brought  to  the  attention  of  the  court,  and  in 
WUeon  y.  Hoffmav,  '^'Mich.  552.  these  cases 
were  oyerruled,  and  ^  azzam  y.  PhiUips,  supra, 
followed. 

Bee  also  Hartford  Iran  Mif^  (h.  r.  Cambria 
Min,  Co.  80  Mich.  491;  Jone$  y.  Pashby,  62 
Mich.  614;  Heyer  y.  Lee,  40  Mich.  858,  29  Am. 
Bep.  687:  l>art  y.  Barbour,  82  Mich.  271. 

But  if  Clute  y.  Fiiher  were  sound  law,  and 
is  to  he  adhered  to,  then  this  case  ia  plainly 
distinguishable  from  that 

Thfi  is  a  much  larger  body  of  water.  The 
lake  is  of  such  dimensions  and  consequence 
that  its  waters  are  nayigated  by  iron  steamers, 
and  other  steamers  and  sail  boats,  conyeying 
passengers  for  pleasure. 

Ajb  well  could  the  section  comer  haye  been 
located  in  Teal  lake,  in  Hartford  Iron  Min, 
Co,  y.  Cambria  Min,  Co,  eupra,  and  the  sec- 
tions called  full  and  equal  diyisions  made,  as 
to  do  so  in  this. 

dute  y.  Pieher  was  never  intended  to  apply 
to  any  but  those  small  lakes  where  there  would 
be  no  difficulty  in  extending  the  line,  so  as  to 
•do  substantial  justice  between  all  partieii 

Jona  y.  Lee,  77  Mich.  40. 

HcGnttli*  €%•  /.»  deliyered  the  opinion 
•of  the  court: 

This  is  a  controyersy  oyer  the  right  to  cut  ice 
in  Reed's  lake,  plaintiff  insisting  upon  owner- 
ship of  Uie  bed  of  the  lake  within  the  lines  of 
the  fractional  subdivisions  extended,  and  de- 
fendant insisting  upon  a  division  of  the  center 
line  proportionate  to  the  shore  line,  so  as  to 
ffive  to  each  riparian  owner  an  eauf  table  share. 
The  accompanying  diagram  will  best  explain 
the  situation: 


By  the  meanders,  the  south  shore  line  is 
177.65  chains,  and  the  north  shore  line  is  117 
chains.  The  center  line  of  the  lake  is  about 
488  rods.  The  circuit  judge  finds  that  the 
plaintiff's  lessors  took  all  the  upland  on  the  N.  \ 
of  section  84,  under  a  government  conveyance, 
which  described  the  land  taken  as  "the  north- 
cast  fraction  of  section  84^  •  •  •  containing  one 
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hundred  and  nine  acres  and  ninatj-handredtbs 
of  an  acre;    .    .    .    that  what  is  now  known 
and  called  'Reed's  Lake'  ia  a  body  of  water  ly- 
ing in  five  different  sections*  and  by  the  United 
States  government  survey  was  meandered,  and 
the  lands  adjoiniiw   platted  by  the   United 
States,  and  sold  as  nactions;  that  the  lake  has 
an  outlet  which  extends  to  grand  river,  and  is 
called  'Cold  Brook;*  that  its  greatest  length  of 
clear  water,  according  to  the  United   States 
plat,  is  440  rods.    On  the  east  and  west  quar- 
ter  line,  if   extended   through  t)|e  lake,  it 
is  860  rods.    If  the  quarter  line  norUi  and 
south  'were  extended  through,  the  distance 
across  the  lake  would  be  192  roda.    The  dis- 
tance across  the  water  on  the  west  section  line 
of  section  84  is  226  rods.    The  greatest  width 
across  the  lake  is  220  rods,  and  the  least  width 
is  96  rods.    The  waters  of  the  lake  cover  oya 
870  acres  of  land.    It  is  a  pleasure  resort,  hav- 
ing four  steamboats,  drawing  from  two  to  four 
feet  of  water,  and  for  carrying  passengen  dai^ 
ing  the  summer  months,  and  numerous  smaller 
craft.    The  defendants  are  riparian  owners  of 
a  piece  of  land  situated  on  the  south  fraction 
of  section  84,  commencing  at  Uie  aecUon  Una 
between  sections  88  and  84,  extendini^  east- 
wardly,  and  having  a  frontage  on  the  margin 
of  the  lake  of  818  feet,  being  a   part  of  the 
southwest  fractional  quarter   of  section  M^ 
town  7,  north,  of  range  11  west,  as  described 
in  the  original  purchase  from  the  government 
in  the  same  chain  of  title.    They  also  had  a 
verbal  lease  from  the  owners  of  the  land,  at 
the  time  of  the  cutting  of  the  ice,  lying  next 
westerly  from  said  section  line,-  having  a  mar- 
gin on  the  lake  of  22  rods,  and  of  the  right  to 
take  ice  in  front  thereof,  so  far  as  the  same  be- 
longed to  said  I  riparian  owners.    The  defend- 
ant, during  the  early  part  of  the  year  1893, 
entered  uoon  the  ice  In  front  of  the  lands  so 
leased  ana  so  owned  by  it,  and  cot  and  re- 
moved the  ice  in  front  ii  said  lands,  and  be- 
tween the  shore  and  the  middle  of  the  lake^ 
between  lines  which  would  be  formed  by  run- 
ning them  at  right  angles  from  the  center  line 
of  said  lake  to  the  shore  line,  so  that  defend- 
ant would  have  the  same  proportionate  share 
of  the  center  line  of  the  waters  of  the  lake  as 
they  have  of  the  whole  shore  line  on  the  south 
side  of  said  lake." 

Plaintiff  relies  upon  Clute  y.  Fither,  66 
Mich.  48.  The  following  diagram  will  illoa- 
trate  the  situation  ia  that  case: 
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Clute  owned  the  southern  portion  of  the  8. 
S.  i  of  14,  and  the  northern  part  of  the  N.  E.  i 
of  28.  The  meander  lines  were  almost  wholly, 
«nd  the  water  lines  were  wholly,  within  the 
subdivisions  owned  by  Clute.  The  ice  was 
•cut  at  the  point  A.  Defendant  was  not  the 
-owner  of  the  N.  W.  i  of  24  nor  of  that  portion 
•of  23  adjoining  Clute's  land.  No  claim  was 
made  that  an  apportionment  would  give  the 
rifirbt  to  cut  the  ice  to  some  one  other  than 
Olnte,  but  the  sole  contention  was  that  the  title 
to  the  bed  of  all  the  lands  within  the  meandered 
lines  was  in  the  state.  It  was  that  question 
^at  the  court  was  dealing  with.  Mr,  Justiee 
Morse  in  that  case  savs:  "It  has  been  held  in 
-this  state  that  the  soil  under  the  water  of  the 
inland  lakes  in  this  state  does  not  belong  to  the 

ftneral  government  or  to  the  state.  .  .  . 
t  has  also  been  repeatedly  decided  in  this  state 
that  private  ownership  of  lands  bounded  on 
navigable  fresh  water  is  not  restricted  to  the 
meander  line.  .  .  .  We  have  also  held,  in 
accordance  with  the  decisions  of  the  Supreme 
Court  of  the  United  States,  that  the  laDd  de- 
-scribed  as  the  fraction  of  any  subdivision — as 
for  instance,  the  southeast  fractional  quarter — 
•cannot  be  extended  beyond  the  lines  of  said 
southeast  quarter  as  they  would  run  if  ex- 
tended,"—citing,  Wilson  Y,  £&jr//ia/i,  64  Mich. 
'246;  Keysery.  Sutherland,  59  Mich.  455;  Brown 
V.  (JUmentB,  44  U.  S.  8  How.  665,  11  L.  ed. 
774;  PalmM'  v.Dodd,  64  Mich.  474. 

In  Wilson  v.  Hoffman,  supra,  1 17  acres  of 
the  8.  i  of  section  28  lay  south  of  Black  river. 
Plaintiff  brought  ejectment  to  recover  seven 
acies  lying  on  the  extreme  west  point,  and  with- 
in the  lines  of  the  8.  W.  i  if  the  lines  had  been 
extended.  The  description  In  the  patent  to 
plaintiff's  grantor  was:  *'The  southeast  frac- 
tional quarter  of  fractional  section  28,  .  .  . 
•containing  117  acres,  according  to  the  official 
plat  of  the  survey  of  the  said  lands  returned  to 
the  eeneral  land  office  by  the  surveyor  gen- 
eral. The  map  was  not  introduced.  The 
•court  held  that  all  subdifisional  lines  of  a 
section  must  be  straight  lines  running  from  the 
proper  corDer  in  one  exterior  line  to  its  corre- 
sponding corner  in  the  opposite  boundary  of  Uie 
section,  and  that  the  patent  and  deed  thereun- 
•der,  through  which  plaintiff  claimed,  did  not 
embrace  within  their  description  the  lands  in 
controversy,  since  no  part  thereof  was  within 
the  8.  E.  i  of  the  section.  The  case  came  up 
again,  and  is  reported  in  70  Mich.  552,  and  the 
•court  there  says:  "In  granting  patents  for 
lands,  it  is  usual  for  the  government  to  add, 
immediately  after  the  statement  of  the  number 
of  acres  which  the  tract  contains,  if  it  be  frac- 
tional, these  words:  'According  to  the  official 
plat  of  the  survey  of  said  lands  returned  to  the 

general  land  office  by  the  surveyor  general.' 
uch  language,  when  used,  constitutes  a  part 
-of  the  description  of  the  premises  conveyed, 
And  limits  the  purchaser  to  the  tract  as  marked 
upon  the  plat  of  the  surveyor  general.  This 
was  so  held  in  Qavzam  v.  Phillips,  61  U.  S.  20 
How.  872,  15  L.  ed.  958,  which  overruled  the 
same  case  in  44  U.  8.  8  How.  650,  11  L.  ed. 
767,  under  the  title  of  Brown  v.  Clements, 
This  was  the  language  used  in  the  patent  to 
Tingley."  The  record  then  showed  that  the 
premises  described  in  the  declaration  were  em 


the  a  E.  i  of  28.  "It  might,  perhaps,  have 
been  more  accurate,"*  says  the  court,  "to  de- 
scribe it  as  that  portion  of  section  28  lying 
south  of  Black  river;  but  as  the  fraction  con- 
tained less  than  160  acres,  and  the  law  required 
it  to  be  sold  entire,  the  aescription  contained 
in  the  patent,  in  connection  with  the  official 
plat,  was  sufficient,  and  is  quite  a  customary 
method  of  description  in  the  general  luid 
office." 

In  Keyser  v.  8uth&rland^  59  Mich.  465,  a 
dispute  arose  respecting  a  strip  of  land  on  the 
west  line  of  section  29,  in  the  8.  W.  i  of  the 
N.  W.  i  of  that  section,  which  extended 
around  the  west  and  south  sides  of  the  8.  W. 
^  of  the  section.  Defendant  claimed  title  un- 
der a  conveyance  from  the  government  de- 
scribing this  his  land  as  the  south  fraction  of 
section  29.  Plaintiff's  deed  called  for  a  full 
subdivision,  to  wit,  the  8.  W.  i  of  the  N.  W. 
i  of  29.  Brown  v.  Clements,  supra,  and  Wil- 
son V.  Eoff^nan,  54  Mich.  246,  are  cited. 

In  Palmer  v.  Dodd,  64  Mich.  474,  defendant 
was  the  owner  in  fee  of  the  E.  i  of  the  N.  W. 
fractional  i  of  section  28,  described  in  the 
United  States  patent  as  containing  67  acres. 
Plaintiff  was  the  owner  in  fee  ox  the  8.  W. 
fractional  i  of  section  28.  The  section  was 
made  fractional  by  a  lake  and  marsh  which 
was  meandered  by  the  United  States  survey. 
The  trespass  was  committed  within  the  bound- 
aries of  the  8.  W.  i,  if  the  quarter  lines  should 
be  extended.  The  lake,  wnich  is  surrounded 
by  the  marsh,  was  mostly  located  upon  the  8. 
E.  i  of  the  8.  W.  i  of  the  section.  Defend- 
ant claimed  to  own  to  the  center  of  the  lake. 
The  court  says:  "  But  no  grantee  bv  such  pat- 
ent, granting  a  legal  subdivision  of  land,  can 
derive  title  to  land  upon  another  legal  subdi- 
vision. This  we  have  decided  in  the  cases  of 
Wilson  V.  Hoffman,  64  Mich.  240,  and  Keyser 
V.  Sutherland,  eupra,  which  were  based  upon 
the  decisions  of  the  Supreme  Court  of  the 
United  States  in  Brown  v.  Clements^  supra. 
The  principles  which  govern  the  rights  of  ri- 
parian proprietors  do  not  apply  to  defendant's 
grant  No  part  of  the  land  granted  to  him  in 
the  description  contained  in  his  patent  was 
bounded  by  a  lake  or  other  water.  His  grant 
extended  no  further  south  than  the  east  and 
west  quarter  line  of  the  section,  and  this  line 
did  not  touch  or  intersect  the  shore  of  any 
lake.  Indeed,  the  lake  is  nearly  40  rods  south 
of  this  line."  In  the  Palmer  Case  the  court 
recognized  the  principles  which  govern  the 
rights  of  riparian  owners,  but  held  that  they 
did  not  apply. 

The  question  before  the  court  in  the  other 
cases  was  the  significance  of  meander  lines. 
In  none  of  them  did  the  question  arise  as  to 
the  rights  of  shore  owners  as  between  them- 
selves. It  was  held  in  Clute  v.  Fisher,  supra, 
that  the  rule  that  private  ownership  of  lands 
bounded  on  navigable  fresh  water  is  not  re- 
stricted to  the  meander  line  must  also  apply  to 
the  small  inland  lakes  by  analogy,  whether 
thev  can  strictly  be  termed  "navigable"  or  not; 
and  it  was  also  conceded  that  in  case  of  a  body 
of  water  so  large  that  the  lines  of  the  sections 
or  subdivisions  of  sections  held  by  the  shore 
owners,  if  extended,  do  not  embrace  the  whole 
of  said  lake,  then  the  rule  of  riparian  owner- 
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lake.  It  would  seem  to  follow  that  the  extent 
of  the  qualified  ownership  in  the  bed  of  the 
river  or  lake  must  depend  upon  the  shore  own- 
ership, rather  than  upon  the  distance  from  the 
shore  to  the  parallel  subdivision  line.  The 
rule  laid  down  in  Olute  v.  Fisher,  that  the 
owner  of  a  fractional  subdivision  owns  the 
soil  which  is  included  within  the  extended  sub- 
division lines,  is  inconsistent  with  the  rule  re- 
peatedly laid  down  in  this  state,  that  the  shore 
proprietor  owns  to  the  thread  or  center  of  the 
stream.  It  is  also  inconsistent  with  the  rule 
laid  down  in  Clark  ▼.  Campau,  19  Mich.  828, 
and  Bay  City  Oeu-Light  Co,  v.  Industrial 
Works,  28  Mich.  182,  that  side  lines  are  to  be 
governed  by  the  course  of  the  stream  and  the 
submerged  land  bounded  by  lines  drawn  at 
right  angles  with  the  central  thread,  rather 
than  at  right  angles  with  the  shore  at  the  point 
of  departure.  The  application  of  the  rule  of 
the  Clute  Case  to  the  one  before  us  would 
leave  the  vV.  i  of  the  N.  W.  i  of  section  84 
without  the  lines  of  any  subdivision,  and  would 
apportion  that  area  upon  the  basis  of  imagin- 
ary subdivision  lines,  without  reference  to 
shore  proprietorship.  Again,  the  rule  that  a 
conveyance  of  a  fractional  subdivision  actually 
conveys  the  entire  subdivision  is  inconsistent 
with  the  rule  laid  down  in  Au  Ores  Boom  Co. 
V.  Whitney,  26  Mich.  42;  Dart  v.  Barbour,  82 
Mich.  271;  Jores  v.  Pashby,  62  Mich.  614; 
Hartford  Iron  Min.  Co.  v.  Cambria  Min.  Co,  80 
Mich.  491.  In  each  of  these  cases  part  of  a 
parcel  of  land  having  a  water  frontage  was 
conveyed,  describing  it  as  half  of  the  lot  or 
parcel;  and  it  was  insisted  that  the  conveyance 
was  of  half  of  the  water  frontage,  but  the  court 
held  that  the  words  "half  of  the  lot"  meant 
half  in  quantity  of  the  upland.  A  correct  re- 
sult was  reached  in  the  Olute  Case,  but  the 
reasons  given  are  without  support.  That  case 
and  those  upon  which  it  relies  were  based  upon 
Brown  v.  ClemenU,  44  U.  8.  8  How.  665,  U  L. 
ed.  774,  which  was  expressly  overruled  in  Oas- 
tam  V.  Phillips,  61  U.  S.  20  How.  872, 16  L. 
ed.  958.  See  also,  Hardin  v.  Jordan,  140  U. 
S.  871,  85  L.  ed.  428.  In  anv  event,  we  think 
that  this  case  is  governed  by  the  rule  laid  down 
in  Jones  v.  Lee,  77  Mich.  85. 

Unless  the  contrary  appears,  a  grant  of  land 
bounded  bv  a  watercourse  conveys  riparian 
rights  (Biehardson  v.  Prentiss,  48  Mich.  88); 
and  the  title  of  the  riparian  owner  extends  to 
the  middle  line  of  the  lake  or  stream  of  the  in- 
land waters  ( Webber  v.  Pere  Marquette  Boom 
Co,  62  Mich.  626,  and  cases  cited  at  page  686). 
A  boundary  line  may  be  so  described  as  to  pre- 
clude the  extension  of  the  grant,  by  construc- 
tion, to  the  cenlx^r  of  the  stream.  When  it  is 
said  that  meanders  have  no  significance  as 
boundaries,  wbnt  is  meant  is  that  meanders  do 
not  preclude  such  extension  of  the  grant.  In 
L"ce  V.  CarLcy,  24  Wend.  451,  85  Am.  Dec. 
637,  among  the  courses  in  the  description  of 
the  premises  were  those  to  a  hemlock  stake 
"standing  on  the  east  bank  of  the  river;  from 
thence  down  the  river,  as  it  winds  and  turns, 

24  chains  and  94  links,  to  a  hard  maple  tree." 
The  court  says:  "It  is  never  thought  that  mon- 
uments mentioned  in  such  deed  as  occupying 
the  bank  of  the  river  are  meant  by  the  parties 
to  stand  on  the  precise  water  line.  They  are 
used  to  fix  the  termini  of  the  line  which  is  de- 
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scribed  as  following  the  sinaoeitles  of  the 
stream.  .  .  .  When  the  grant  is  so  framed  as 
to  touch  the  water  of  the  river,  and  the  parties 
do  not  expressly  except  the  river,  one  half  of 
the  bed  of  the  stream  is  included  by  construc- 
tion of  law."  Child  v.  Btarr,  4  HiU,  875; 
Seneca  Nation  of  Indians  v.  Knight^  28  N.  T. 
498;  Rix  V.  Johnson,  5  N.  H.  520,  22  Am.  Dea 
472;  Gouverneur  v.  National  lee  Go,  184  N.  \, 
855,  18  L.  R.  A.  695. 

The  shore  proprietor  takes  by  Tfrfcae  of  shon 
ownership.    His  interest  in  the  bed  of  the 
stream  he  acquires  as  appurtenant  to  the  grant, 
and  the  extent  of  that  interest  depends  npoa 
his  frontage,  and  the  form,  length,  and  breadth 
of  the  body  of  water  upon  which  be  abnii. 
That  a  lake  may  be  of  such  form  as  to  render 
the  designation  in  it  of  the  boundaries  of  the 
several  riparian  owners  somewhat  difficult  it 
not  an  objection  to  the  application  of  the  rule. 
Mr.  Justice  Campbell  says  in  Lincoln  ▼.  Datis, 
58  Mich.  890,  51  Am.  Rep.  116:  ''In  oarrying 
out  lines  of  ownership  in  narrow  streams,  it  it 
easv  to  find  the  general  course  of  the  stream, 
and  to  draw  lines  perpendicular  to  that  coarse 
from  the  terminal  shore  lines.    Bat  od  lakes 
all  lines  from  the  shore  tend  to  conver^  in 
some  central  part  of  the  lake;  and,  while  irreg- 
ularity of  shape  prevents  drawing  them  to  a 
common  center,  they  must  all,  if  protracted, 
cross  each  other  in  a  perplexing  way.     Ths 
rule  adopted  in  such  waters,  where  the  whole 
surface  could  be  appropriated,  has  always  bees 
to  divide  the  water  area  in  proportion  to  the 
shore  frontage,  and  never  to  attempt  any  di- 
vision by  lines  run  from  the  shore,  except  over 
such  parts  of  the  lakes  as  are  substanttsdly  ad- 
jacent to  the  shore.    In  some  cases,  by  a  fair 
partition,  a  shore  owner  would,  by  his  extent 
of  shore  line,  obtain  a  share  k)eyona  the  center. 
But  it  seems  impossible,  if  the  whole  water  is 
to  be  regarded  as  divided  up,  to  reach  a  di- 
vision without  some  proceeding,  in  the  Datura 
of  a  partition,  which  will  fix  the  various  pos- 
sessions."   Again,  in  Jones  v.  Lee,  supra^  Mr. 
Justice  Campbell  says:    '*It  appears   cleariy 
enough  in  the  present  case  that  whOe  there  » 
a  considerable  frontage  facing  northwest  or 
southeast,  the  lake  being  longest  in  that  direc- 
tion, there  must  also  be  large  end  frontaees, 
which  look  up  or  down  the  lake  perpendicn- 
larly,  or  nearly  so,  to  any  line  across  from 
bank  to  bank,  at  most  places  along  the  shores. 
If  this  body  of  water  were  not  naviaable,  and 
if  all  its  waters  could  in  any  way  oe  appor- 
tioned among  the  riparian  proprietors  for  any 
lawful  purpose,  it  is  evident  thai  it  could  not 
be  done  by  reference  to   any  flum  aqves  or 
middle  thread,  but  must  be  done  by  some  rule 
of  proportion,  which  probably  could  only  be 
got  at  by  some  partition  proceeding,  inasmuch 
as  such  waters  are  common  for  all  ordinary 
uses."    In  Blodgett  d  Davis  Lumber  Co.  v. 
Peters,  87  Mich.  498,  the  question  arose  as  to 
the  proper   apportionment   between    several 
shore  owners  in  a  cove  on  Green  bay.     In 
Hardin  v.  Jordan,  supra,  the  court  says:  '*If 
there  should  arise  any  question  between  the 
plaintiff  and  other  riparian  owners  of  lands 
situated  on  the  mar^n  of  the  lake  as  to  ths 
conveyance  of  the  side  lines  of  the  plain tiifs 
land  in  the  lake,  it  can  be  disposed  of  by  the 
parties  themselves,  by  a  resort  to  equity  or  to 
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inch  other  form  of  procedure  as  may  be 
proper."  See  also  Oouvemeur  t.  National  lee 
Co.  mpra. 

Id  the  present  case  it  is  practically  conceded 
by  plaintiff  that,  unless  the  rule  contended  for 
by  it  is  applicable,  the  judgment  below  was 
correct. 

The  judgment  is  tk&rrfore  (^ffirmA 

The  other  Justices  concurred. 


COIT  &  CO. 

EU  R.  SUTTON,  Plff.  in  Err. 

( Mlcb. ) 

Forelgfii  oorporatloiifl  sellliifir  fhron^h 
itinerant  agents  and  delivering  goods  man- 
ufiactured  outside  of  the  state  are  not,  in  view  of 
the  oommeroe  clause  of  the  United  States  Oonsti- 
tation  affected  by  state  statutes  requiring  foreign 
corporations  to  file  their  artiolee  or  association 
with  the  secretary  of  state  and  pay  a  franchise 
fee  as  a  condition  of  doing  business  within  the 
state. 

COotoberie,lBM.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  Judgment  in  favor  of 
the  plaintiff  in  an  action  brought  to  recover  the 
contract  price  of  certain  lead  alleged  to  have 
been  sold  and  delivered  by  the  plaintiff  to  the 
defendant    Affirmed. 

The  facts  sufflciently  appear  in  the  opinion. 

'Mr,  R.  B.  Wilkinaom  for  plaintiff  in 
error: 

A  state  may  exclude  a  corporation  of  any 
other  state  from  doing  business  therein,  or  may 
prescribe  such  terms  and  conditions  for  such 
foreign  corporation  as  it  may  think  proper. 

Hartford  F.  In$.  Co.  v.  Raymond,  70  Mich, 
501;  Paul  V.  Virginia,  76  U.  S.  «  Wall.  168, 
19  L.  ed.  857. 

The  true  test  of  the  matter  is  whether  the 
burden  of  the  tax  falls  on  the  thing  which  fs 
the  subject  of  the  tax. 

General  Interest  ln$,  Co,  v.  Rugglei,  25  U. 
8.  12  Wheat.  419,  6  L.  ed.  677. 

The  tax  here  falls  upon  the  actual  capital 
stock  of  the  foreign  corporation.  It  is  paid 
from  the  money  actually  in  the  corporation 
before  any  of  the  ^oods  are  imported,  and  is 
not  directly  or  indirectly  paid  out  of  the  pro- 
ceeds of  the  goods  imported  or  sold. 

Philadelphia  d  S.  MaU  8.  8.  Co.  t.  Com.  104 
Pa.  109. 

A  law  imposing  a  license  on  all  sewing  ma- 
chine pedlers  is  not  void  as  interfering  with 
commerce  between  stales,  and  this  is  so  without 
regard  to  whether  the  machines  are  manufac- 
tured outside  the  stale  or  not. 

Boice  Mach,  Co,  ▼.  Cage,  100  U.  a  676,  25 
L.ed.  754. 


There  is  no  tax  npon  the  thing  which  is  the 
subject  of  commerce,  nor  is  there  any  way  in 
which  the  tax  falls  on  the  buyer  of  the  article. 

Bom  Silver  Min.  Co.  v.  JSew  York,  148  U. 
8.  815,  36  L.  ed.  168,  4  Inters.  Com.  Rep.  57. 

The  plaintiff  in  the  court  below  did  not  seem 
to  be  able  to  distinguish  between  a  franchise 
tax  and  a  tax  upon  the  capital  stock  of  a  cor- 
poration. 

Beach,  Priv.  Corp.  p.  790;  Desty,  Taxn. 
g  76,  and  cases  cited;  State  v.  Stonetoall,  89 
Ala.  888;  4  Am.  &  Bng.  Encyclop.  Law,  272(2, 
and  cases  cited  in  note. 

Mr.  A.  A«  EUiSt  Atty-Oen.,  also  for  plains 
tiff  in  error: 

I  am  willing  to  rest  the  validity  of  this  act 
upon  the  deciuon  of  the  United  States  Supreme 
Court  in  the  case  of  Horn  Silver  Min.  Co.  ▼. 
New  York,  148  U.  8.  806,  86  L.  ed.  164,  4 
Inters.  Com.  Rep.  57,  which  sustained  the  va- 
lidity of  a-similar  statute. 

Under  a  statute  of  Ohio,  requiring  corpora- 
tions filing  their  articles  with  the  secretarv  of 
state  to  pay  a  fee  based  on  the  capital  stock  of 
the  company,  a  statute  very  similar  to  the  one 
under  discussion,  it  was  held  that  it  did  not 
impose  any  charge  on  interstate  commerce  or 
prohibit  foreign  corporations  from  engaging 
in  interstate  commerce  within  its  confines. 

Aehleg  ▼.  Ryan,  158  U.  8.  486,  88  L.  ed.  778. 

Mesen.  Bowen,  Doiairl<M  U  Whiting, 
for  defendant  in  error: 

The  act  is  unconstitutional  and  Yoid  because 
it  is  in  conflict  with  that  portion  of  the  Federal 
Constitution  which  provides  that  congress  shall 
have  the  power  to  regulate  commerce  among 
the  several  states. 

If  by  a  stretch  of  the  imagination  the  act 
could  be  said  to  be  a  police  regulation,  yet  it 
cannot  be  sustained  b^use  it  interferes  with 
the  exclusive  authority  of  the  federal  govern- 
ment to  deal  with  questions  of  interstate  com- 
merce. 

JNetD  Orlean'i  Gas  Light  Co.  t.  Louisiana 
Light  dHP.d  Mfg.  Co.  115  U.  8.  650,  29 
L.  ed.  516. 

Though  it  is  a  well  settled  principle  that  a 
state  may  prescribe  any  conditions  which  it 
chooses  to  prescribe,  under  which  foreign  cor- 
porations must  act  if  they  act  at  all,  within  that 
state 

Home  171$.  Co.  ▼.  Datie,  29  Mich.  240;  Hart- 
ford F.  Ine.  Co,  v.  Raymond,  70  Mich.  501; 
Paul  V.  Virginia,  75  U.  8.  8  WaU.  168,  19  L. 
ed.  857. 

This  principle  is  subject  to  some  exceptions, 
and  one  of  these  is  that  any  restriction  or  reg- 
ulation imposed  upon  foreign  corporations 
which  interferes  with  interstate  commerce  is 
invalid  because  contrary  to  the  "commerce 
clause"  of  the  Federal  Constitution. 

Paul  Y.  Virginia,  supra;  Pensaeola  Teleg, 
Co.  V.  Weriern  U.  Teleg.  Co.  96  U.  S.  1,  24  L. 
ed.  708;  Cooper  Mfg.  Co.  ▼.  Ferguson,  113  U. 


NoTB.— The  validity  of  contracts  of  a  foreign  oor- 
poratJon  which  has  not  complied  with  statutory 
ooDditions  of  the  right  to  do  buslnees  in  the  state 
is  considered  with  a  review  of  the  authorities  in  a 
note  to  Bdison  General  Bleotric  Ck).  v.  Canadian  Pao. 
Nar.  Go.  (Wash.)  24  L.  R.  A.  81ft.  But  the  CAses  there 
oonsldered  were  chiefly  in  construction  of  the  stat- 
utes as  lodlcatlnfT  an  intent  of  the  lefrialature  In 
respect  to  making  such  oontracts  illegal.    In  the  i 

25  L.  R.  A. 


present  case  the  statute  expressly  declares  void  the 
contracts  of  a  corporation  which  has  not  paid  the 
tax,  and  the  question  is  as  to  its  application  to  In- 
terstate commerce.  For  the  deolsions  as  to  the 
power  to  exclude  foreign  corporations  as  affected 
by  the  oonstitutlonaJ  provlsioD  as  to  commerce,  pee 
note  toKindel  v.  Beck  k  P.  Lithogiaphing  Co. 
(Colo.)2iL.B.A.811. 
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B.  727, 28  L.  ed.  1187;  Bowman  t.  %Meaff9  d  N. 
W.  R.  Co.  125  U.  8.  486, 81 L.  ed.  700, 1  Inters. 
Com.  Rep.  828;  Pembina  Ctmtol.  dUver  Min, 
di  Mill  Co,  ▼.  Penmylvania,  125  U.  8.  190, 

81  L.  ed.  654,  2  iDtera.  Com.  Rep.  24;  Pullman 
Palace  Car  Co.  ▼.  Penntyluinia,  141  U.  8.  25, 
85  L.  ed.  617,  8  iDten.  Com.  Rep.  595;  Eom 
Silver  Min.  Co.  ▼.  JVew  York,  148  U.  8.  814, 86 
L.  ed.  168,  4  iDten.  Com.  Rep.  57;  Ounn  ▼. 
White  Setting  Mach.  6^9.  18  L.  R.  A.  206,  57 
Ark.  24;  Bateman  y.  Weetern  Star  Mill.  Co.  4 
Inters.  Com.  Rep.  260,  1  Tez.  Ciy.  App.  90; 
Simmons  Hardtoare  Co.  ▼.  MeOuire,  89  La. 
Ann.  848. 

The  states  have  no  power  to  impose  restric- 
tion or  regulation  upon  ioterstate  commerce. 

Broum  r.  Maryland,  25  U.  8. 12  Wheat  419, 
6  L.  ed.  678;  Paul  v.  Virginia,  75  U.  8.  8  Wall. 
168, 19  L.  ed.  857;  Cooper  Mfg.  Co.  ▼.  Fergueon, 
118  U.  8.  727.  28  L.  ed.  1187;  Broum  ▼.  Bout- 
ton,  114  U.  8.  622,  29  L.  ed.  257;  Bobbim  v. 
Shelby  County  Taxing  Diet.  120  U.  8.  489,  80 
L.  ed.  694;  Bowman  v.  Chicago  dt  N,  W.  B. 
Co.  and  Pembina  Consol,  Sitter  Min.  d  Mill. 
Co.  Y.  Pennsylvania,  eupra;  Ldoup  ▼.  Port  of 
Mobile,  127  U.  8.  640,  82  L.  ed.  811,  2  Inters. 
Com.  Rep.  184;  Aeher  ▼.  Texas.  126  U.  8.  129, 

82  L.  ed.  868,  2  Inters.  Com.  Rep.  241;  /Stout- 
enburgh  y.  Bmnick,  129  U.  8.  141,  82  L.  ed. 
687;  /.eisy  ▼.  ffardin,  185  U.  8.  100,  84  L.  ed. 
128;  l^  Y.  Michigan,  185  U.  &  161.  84  L. 
«d.  150,  8  Inters.  Com.  Rep.  148;  MeOall  ▼. 
California,  186  U.  8.  104.  84  L.  ed.  89i,  8 
Inters.  Com.  Rep.  181;  Piillman  PcUaee  Car 
Co.  Y.  Pennsylvania,  tuvra;  Grutcher  y.  Ken- 
iucky,  141  U.  8.  58, 85  L  ed.  652:  Horn  Silver 
Min.  Co.  Y.  New  Tork,  Qunn  y.  White  Sewing 
Mach.  Co.,  and  Bateman  y.  Western  Star  Mill. 
Go.  supra;  Lyons-Thomas  Hardware  Co.  y. 
Beading  Hardware  Co.  (Tex.)  82  Am.  L.  Reg. 
661;  WareY.Hamilton'BroionShoeCo.d^AltL. 
145;  Singer  Mfg.  Co.  y.  Hardee,  4  N.  M.  175; 
Be  Eimmel,  8  Inters.  Com.  Rep.  114.  41  Fed. 
Rep.  775;  Be  WJnie,  11  L.  R.  A.  284,  8  Inters. 
Com.  Rep.  581,  48  Fed.  Rep.  918;  Bs  Spain, 
14  L.  R.  A.  97,  47  Fed.  Rep.  208;  Be  N&hoU, 
48  Fed.  Rep.  164;  Be  BozeUe,  57  Fed.  Rep.  155; 

Wrought  Iron  Bange  Co.  y.  Johnson,  8  L.  R 
A.  278,  8  Inters.  Com.  Rep.  146,  84  Oa.  754; 
State  Y.  Agee,  2  Inters.  Com.  Rep.  21.  88  Ala. 
110;  Simmons  Hardware  Co.  y.  McGuire, 
supra;  McLaughlin  y.  South  Bend,  10  L.  R 
A.  857,  126  Ind.  471;  Overton  y.  Vicksburg,  70 
Miss.  558;  Waterbury  y.  Egan,  8  Misc.  855; 
Brennan  t.  TitusviUe,  158  U.  8. 289,  88  L.  ed. 
719. 

Hooker*  /.,  delivered  the  opinion  of  the 
oourt: 

The  plaintiff,  a  corporation  of  the  state  of 
niinois,  recoYcred  a  judgment  in  the  Wayne 
county  circuit  court,  from  which  the  defendant 
appeals.  The  finding  of  facts  shows  that 
plaintiff  was  engaged  in  the  business  of  ship- 
ping from  Illinois  goods  manufactured  in  that 
fltate,  to  its  customers  in  Michigan,  on  orders 
given  it  by  mail,  or  taken  by  its  agents  in 
Michigan;  that  on  January  28,  1894,  the  plain- 
tiff, through  its  duly  authorized  agent,  entered 
into  a  written  contract  with  the  defendant,  in 
the  city  of  Detroit,  Mich.,  for  the  sale  to  him 
of  a  quantity  of  white  lead  at  a  spedfled  price, 
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to  be  paid  for  upon  deliYery;  Chat  no  Jamiaiy 
27, 1^  dellYerv  of  the  lead  was  tendered  st 
Detroit.  The  defendant  refused  to  reoeiTc 
the  lead,  claiming  the  contract  to  be  YOid.  At 
the  time  of  making  such  tender  Uie  plaintiff 
had  not  filed  articles  of  aaeociatSon  in  this 
state,  and  had  not  paid  to  the  secretary  of  alsto 
a  franchise  fee,  as  provided  by  No.  79  of  the 
Laws  of  1898.  Counsel  for  plaiDtiff  aeek  to 
avoid  the  effect  of  said  act,  oontendinethat  it 
is  in  conflict  with  the  provision  of  the  ndcral 
Constitution  that  "oongresa  sh^  have  power 
to  regulate  commerce  among^  the  sevetal 
sutes/'  Article  1,  section  8.  The  defendaat 
relies  upon  the  familiar  rule  that  etmtes  may 
impose  conditions  upon  the  right  of  foreign 
corporations  to  do  business  within  their  iimtts. 
This  rule  has  been  recognized  b^  the  fedenl 
courts  where  it  does  not  conflict  with  the 
power  of  congress  to  regulate  commerce.  See 
Paul  Y.  Virginia,  75  XL  8.  8  WaU.  168,  19  L. 
ed.  857.  But,  where  the  effect  ia  to  rostiaia 
or  obstruct  commerce  among  the  eCaiea.  it 
cannot  be  applied;  the  fedenl  decjsjons,  to 
which  we  must  look  for  a  oonstructioti  of  tiie 
constitution,  holding  that  it  is  the  ri^t  of 
persons  residing  in  one  state  to  contract  aad 
sell  their  commodities  in  another,  unrestrained 
except  where  restraint  is  justified  under  the 
police  power,  by  states,  or  by  act  of  ooDgreei, 
and  that  this  right  en  tends  to  corporatioiii. 
Paul  Y.  Virginia,  supra;  Brown  t.  ifarwlaad, 
25  U.  8.  12  Wheat  425,  6  L.  ed.  880;  IFattM 
Y.  Missouri,  91  U.  8.  275,  28  L.  ed.  M7:  A» 
saeola  Teleg.  Co.  y.  Western  Unicn  TOeg.  Gt 
96  U.  8.  1,  24  L.  ed.  708;  WMer  y.  VtrgimA, 
103  U.  8..  844,  26  L.  ed.  565;  Cooper  Jffg,  Cs. 
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Y.  Ferguson,  118  U.  8.  727,  28  L.  ed:  1181; 
Pembina  Consol.  Silver  Min.  d  MUL  Co.  v. 
Pennsylvania.  125  0.  8.  181,  81  L.  ed.  650,  t 
Inters.  Com.  Rep.  24;  Bowman  t.  CAieago  S 
K  W.  B.  Co.  125  U.  8.  465,  81  K  ed.  TW, 
1  Inters.  Com.  Rep.  828;  Moran  y.  J^ew  Or- 
leans, 112  U.  8.  69,  28  L.  ed.  658;  Pickard  v. 
Pullman  Southern  Car  Co.  Ill  IJ.  B.  94,  29  L. 
ed.  785;  Bobbins  Y.  Shelby  County  Taxing  Did. 
120  U.  8.  489,  80  L.  ed.  694,  1  Inters.  Com. 
Rep.  45:  Ldoup  v.  P&rt  of  Mobile,  127  U.  a 
640,  82  L.  ed.  312,  2  Inters.  Com.  Repu  184; 
Fargo  y.  Stevens,  121  U.  8.  280.  80  L.  ed.  890, 
1  Inters.  Com.  Rep.  51;  PhUaddMa  d  8.  MmI 
S.  S.  Co.  Y.  Pennsylvania,  122  U.  8. 8d6,  80  L 
ed.  1200,  1  Inters.  Com.  Rep.  806;  PuUman's 
Palace  Car  Co.  y.  Pennsylvania,  141  U.  8.  18. 
85  L.  ed.  618,  8  Inters.  Com.  Rep.  596;  Bren- 
nan Y.  TitusnUe,  158  U.  8.  889,  88  L.  ed.  719l 
The  law  in  question  imposes  a  tax  upon  cor- 

S orations  for  the  privilege  of  doing  basineas  is 
ichigan.  It  is  a  tax  upon  the  occupation  of 
the  corporation,  with  a  provision  Chat  all  its 
contracts  shall  IM  void  until  the  tax  is  paid, 
which,  if  enforced,  would  embarrass  plaintiff 
in  its  commerce  with  inhabitants  of  Michigan. 
It  must  therefore  be  held  that  the  act  in  ques- 
tion does  not  apply  to  foreign  corporatiou 
whose  business  within  this  state  cooaists  merelr 
of  selling  through  itinerant  agents,  and  deliv- 
ering, commodities  manufactured  outside  el 
this  state. 

The  Judgment  ef  the  Oireuit  Oowrt  wsB  k 
qffirmed. 

The  other  Juatioea  ooncoxxed. 


CXIPPXH  Y.  RoeBBL 
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NEW  HAMPSHIRE  SUPREME  COURT. 


Henry  J.  CRIPPEN 
Harry  A.  ROGERS  ei  oL 

(••■■•■••A*     X*«aaa*«*««J 

▲  lale  to  »  resldeiit  hy  m  Bonresldeiit  of 
notes  mgaSnai  another  nonresident  at 

a  dieoouDt  and  with  a  guaranty  against  looa  or 
expense  in  ooUectlon,  which  is  made  to  avoid 
the  insolvent  law  of  the  state  where  the  other 
parties  reside,  will  not  give  the  transferee  as  an 
attaching  creditor  a  position  superior  to  that 
of  his  nonresident  sssignor,  Imt  his  rights  will 
he  subject  to  such  insolvent  law. 

aul7».UB&) 

ON  demurrer  to  a  bUl  filed  to  enjofn  the  proe- 
ecution  of  certain  attachment  prooeedinf^s 
which  had  been  Instituted  by  defendants 
sf^inst  property  of  thelnsoYvent  Massacfaosetts 
firm  of  Potter,  White  A  Bayley.     BiU  dU- 


On  May  25, 1801,  the  firm  of  Potter,  White 
&  Bayley,  doing  business  in  the  state  of  Mas- 
eachusetts,  after  consultation  with  one  of  the 
members  of  the  firm  of  Rogers,  Wood,  Loring 
&  Co..  decided  to  make  an  assignment  to 
Dnnn,  Allen  &  BuUens  for  the  benefit  of  its 
creditors.  The  firm  of  Rogers,  Wood,  Loring 
&  Co.  after  consultation,  decided  to  attach 
property  of  the  insolvent  firm  located  in  New 
Hampshire,  for  the  benefit  of  all  creditors  of 
the  insolTcntfirm  who  should  be  willing  to 
share  ratably  in  the  assets.  Subsequently  they 
consulted  Messrs.  Dunn  and  Allen,  two  of  the 
assignees,  and  the  latter  signified  their  assent 
to  such  a  proceeding.  In  accordance  with 
this  agreement  or  understanding  an  attach- 
ment was  levied  on  the  evening  of  May  25th, 
and  the  assignment  by  Potter,  White  &  Bay- 
ley  was  executed  and  delivered  early  on  the 
following  day.  On  or  about  May  36  or  27, 
1891,  the  National  Bank  of  Redemption  in 
Boston,  which  held  notes  of  Potter,  White  & 
Bayley  to  the  amount  of  somrtbing  over  $9,000, 
learned  that  the  firm  had  failed  and  made  an 
assignment.  Theretlpon  it  sent  its  attorney 
to  the  plaintiff  who  resided  in  New  Hamp- 
shire, and  offered  to  sell  to  him  at  a  discount 
one  of  the  notes  held  by  it  against  the  insol- 
vent firm,  giving  at  the  same  time  the  follow- 
ing guaranty: 

"Wbereas,  the  National  Bank  of  Redemp- 
tion baa  sold  this  day  to  H.  J.  Crippen,  of 
Concord.  N.  H.,  a  note  signed  by  Potter, 
White  ft  Bayley  to  their  own  order  and  in- 
dorsed by  them,  dated  November  26,  1890,  on 
six  months,  for  forty-four  hundred  and  ninety 
dollars,  now,  therefore,  in  consideration  of  the 
purchase  of  said  note  by  said  H.  J.  Crippen, 
the  National  Bank  of  Redemption  hereby 
agrees  to  pay  H.  J.  Crippen  any  deficit  which 
the  said  Crippen  may  sustain  by  reason  of  his 
inability  to  recover  the  foil  amount  of  said 

NoTB.— iy)r  recognition  of  insolvency  transfers 
in  another  state,  sse  note  to  Long  v.  Forrest  (Fa.) 
28L.R.A«a8. 
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note  against  said  Potter,  White  ft  Bayley,  and' 

also  to  pay  said  Crippen  a  sum  equal  to  all 

his  costs,  charges,  and  expenses  incurred  in 

any  attempt  to  collect  the  same,  including 

interest. 

"The  National  Bank  of  Redemption,  Boston, 

"E.  A.  Presbrey, 
"June  1,  1891.  ••Cashier." 

[Seal  of  the  bank  on  agreement.] 

The  same  amement  was  subsequently  made 
to  cover  all  of  the  paper  which  the  National 
Bank  held  against  the  insolvent  firm  and  it 
was  all  turned  over  to  Crippen,  who  drew  hi*- 
checks  for  the  amount,  the  funds  to  meet  whicb 
were  raised  by  the  discount  of  his  notes.  On 
June  4,  1891,  Crippen  levied  an  attachment 
upon  the  property  which  had  been  previously 
attached  by  Kogers,  Wood,  Loring  ft  Co..  and 
on  or  about  October  1, 1891,  he  filed  this  bill 
to  enjoin  further  proceedings  by  Rogers^ 
Wood,  Loring  ft  Co.  under  their  attach menC 
A  few  days  prior  to  the  filing  of  the  bill  ho' 
had  been  allowed  to  appear  as  subsequent  at- 
taching creditor  in  the  prior  attachment  suit 
On  August  24,  1891,  a  petition  in  insolvency 
was  filed  in  Massachusetts  against  Potter, 
White  ft  Bayley,  and  on  September  24  a  war- 
rant was  issued  against  their  joint  and  separatr 
estate,  a  messenger  was  ai>pointed,  and  after 
commencement  of  this  suit  Dunn,  Allen  ^ 
Bullens  were  appointed  their  assignees  in  i*' 
solvency. 

Further  facts  appear  in  the  opinions. 

Menm,  M.  F.  Diekinaon,  Jr.*  and  Hol- 
lia  R.  Ballej*  for  defendants,  in  support  of 
the  demurrer: 

After  the  goods  were  attached  and  taken  in- 
to the  ctistody  of  the  sheriff,  on  the  writ  of 
Rogers,  Wood,  Loring  ft  Co.,  they  were  not 
subject  to  attachment  by  trustee  process. 

See  (^aipp  v.  Biogenn,  88  N.  H.  485. 

The  common-law  assignment  was  by  ita 
terms  made  for  the  benefit  of  those  creditors 
who  should  become  jNutiea  to  it  by  executing 
it  within  a  certain  time.  It  provided  for  a 
discharge  of  the  debtors  snd  a  return  of  any 
surplus  to  the  debtors.  It  waa  conditioned  to 
become  void  in  case  insolvency  proceed inga 
should  be  instituted  by  or  against  the  debtors. 
It  conveyed  the  debtors'  property  as  it  was  on 
the  date  of  the  assignment,  subject  to  what- 
ever mortgages,  liens,  or  attachments  then  ex- 
isted. It  was  necessary  for  a  creditor  to  ex- 
ecute the  assignment  in  order  to  become 
entitled  to  a  dividend  under  it 

FvnA  Nat.  Bank  nf  Baaton  ▼.  Smith,  188 
Mass.  36. 

In  Hard  v.  StUt^if,  10  N.  H.  108,  84  Anh. 
Dec.  142,  a  creditor  who  had  become  a  party 
to  a  common  law  assignment  in  New  Bamp> 
shire  was  allowed  to  afterwards  attach. 

The  effect  of  the  agreement  with  other  cred* 
itors  and  with  trustees  as  to  the  proceeds  of 
attachment  did  not  take  away  or  diminish  the 
right  to  attach  either  the  person  or  the  prop- 
erty of  the  debtor. 

Cameron  v.  LiUle^  18  N.  H.  88. 

Certainly  this  court,  as  a  court  of  equity^ 
will  not  wish  to  lend  its  aid  to  a  creditor 
(either  Mr.  Crippen  or  the  Bank  of  Redemp- 
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tion)  who  is  seeking  to  gain  a  preference.  It 
will  desire  rather,  if  possible,  to  aid  in  an 
equal  distribation  of  the  assets  in  sccordance 
with  the  maxim  that  equality  is  equitj. 

Mddy  T.  Winehaier,  60  N.  H.  68. 

Rogers,  Wood,  Loring  A  Co.,  have  not 
proved  their  claim  or  in  any  way  submitted 
themselves  to  the  Jurisdiction  of  the  insolvency 
court,  and  are  entirely  at  liberty  to  proceed 
with  their  suit  and  attachment  in  New  Hamp- 
shire, especiallv  as  their  suit  was  begun  long 
before  the  insoWency  proceed inirs. 

Lavorence  v.  BateieUer,  181  Msss.  604;  Chip- 
man  ▼.  Manvfaeturers  Nat,  Bank,  156  Mass. 
147. 

They  are  entitled  to  the  same  privileges  in 
New  Hampshire,  as  attaching  creditors,  that 
citizens  of  New  Hampshire  have. 

U.  8.  Const,  art.  4,  $2:  SturUvantTMrfMby 
Co.  (N.  H.)  July  81,  1891. 

Rogers.  Wood,  Loring  &  Co.,  although  cit- 
izens of  Massachusetts,  have  a  right  to  sue  and 
attach  in  New  Hampshire. 

Kidder  v.  TufU,  48  N.  H.  121;  Lawrence  v. 
BatcheUer,  and  Chipman  v.  Manufaeturert^ 
Nat.  Bank,  eupra;  Proctor  v.  National  Bank 
efths  Bepublie,  9  L.  R.  A.  122,  162  Mass.  228; 
eturtevant  v.  Amuify  Co.  eupra;  Batehelier  v. 
National  Bank  qf  the  Bepublie,  167  Mass.  88. 

Jiteaers.  Streeter*  Walker  A  CluuM*  for 
plaintiffs,  contra: 

A  party  must  recover  according  to  his 
legal  rights  at  the  commencement  of  the  action, 
and  according  to  the  legal  character  in  which 
he  sues. 

Tappan  t.  Tappan,  80  N.  H.  60. 

At  the  time  Rogers,  Wood,  Loring  &  Co. 
brought  their  writ,  and  as  a  material  part 
of  the  transaction,  it  was  understood  and 
agreed  that  they  should  prosecute  it,  not  for 
their  individual  benefit,  but  for  the  benefit  of 
the  creditors  of  Potter,  White  &  Bayley;  that 
the  proceeds  of  the  suit  should  be  practically 
turned  over  to  the  so-called  common-law  as- 
■ignees,  Dunn,  Allen  &  fiullens:  that  in  legal 
effect  the  nominal  plaintiffs  in  that  suit  should 
hold  whatever  they  might  recover  as  trustees 
for  the  assignees  or  for  such  creditors  as 
should  prove  their  claims  under  the  assign- 
ment, which  was  executed  on  the  following 
day. 

If  allowed  to  obtain  the  money  on  their  own 
account  by  a  Judgment  of  this  court  they 
would  succeed  in  defrauding  the  assignees, 
who  might  have  prevented  such  an  inequita- 
ble diversion  of  the  debtor's  assets  byobtaid- 
ing  a  mandatory  order  from  the  court  of  Mas- 
sachusetts directing  them  (citizens  of  that 
state)  to  prosecute  their  suit  for  the  benefit  of 
the  estate. 

Dehan  ▼.  Foetor,  4  Allen,  646;  Cunningham 
▼.  Butler,  142  Mass.  47,  66  Am.  Rep.  667. 

Rogers  et  at,  are  estopped  from  claiming  to 
prosecute  their  suit  for  their  own  benefit 

Mass.  Pub.  Btat  chap.  167,  |  80;  Perley  v. 
Maeon,  64  N.  H.  6;  Carhee  ▼.  Maeon^  Id.  10; 
Norrii  v.  Atkineon,  Id.  87. 

Can  assignees  in  insolvency  appointed  un- 
der the  laws  of  another  state  sue  in  this  state 
to  the  prejudice  of  resident  creditors;  or  in 
other  words,  are  the  insolvency  laws  of  another 
state  enforcible  here  as  a  matter  of  legal  right? 

It  must  now  be  considered  as  part  of  the  Ju- 

25  L.  R.  A. 


nsprudenoe  of  this  country,  that  a  prior  as- 
signment In  bankruptcy,  under  a  foreign  law, 
will  not  be  permittea  to  prevail  againat  a  sab- 
sequent  attachment  by  an  American  creditor, 
of  the  bankrupt  effects  found  here. 

Baundere  t.  WiUiame,  6  N.  H.  218;  Daliffm 
▼.  Currier,  40  N.  H.  287;  Dunlap  v.  Bof^re, 
4n  N.  H.  281,  98  Am.  Dec.  49a  See  also 
Perley  v.  Maeon,  Carbee  v.  Maeon,  and  Norrie 
V.  Atkineon,  eupra;  Eddy  v.  Wineheeter,  60  N. 
H.  68;  FaU  Biter  Iron  W<Mrke  Co.  t.  Croade, 

16  Pick.  11;  Blake  v.  WHUame,  6  Pick.  286. 

17  Am.  Dec  872;  Ingraham  v.  Qeyer^  18 
Mass.  146,  7  Am.  Dec  182;  FauOener  ▼.  £^- 
man,  142  Mass.  68. 

If  Rogers  et  al.  brought  their  suit  for  the  as- 
signees in  order  to  accomplish  indirectly  what 
the  assignees  could  not  do  directly,  if  it  waa 
done,  as  appears  from  the  case,  for  the  express 

I)urpose  of  preventing  New .  Hampshire  cred- 
tors  from  availing  themselves  of  their  le^al 
rights  with  reference  to  property  of  the  debt- 
ors located  here,  when  attacked  by  foreign 
assiffnees,  the  whole  proceeding  on  the  part  of 
the  defendants  was  fraudulent  and  void,  and 
should  be  set  aside  by  a  court  of  equity  on  the 
ap^ication  of  a  resicfent  creditor. 

Tappan  t.  Ecane,  11  N.  H.  811;  Bay  StaU 
Iron  Co.  ▼.  QoodaU^  89  N.  H.  228,  76  Am. 
Dec  219;  Alden  v.  Gibeon,  68  N.  H.  12;  mOe 
T.  Naehua  dt  L.  Baitroad,  60  N.  H.  88& 

Smitht  «/.,  delivered  the  opinion  of  the 
court: 

If  the  Bank  of  Redemption  had  brought  a 
suit  in  Its  own  name  for  the  collection  of  the 
notes  transferred  nominally  to  Crippen,  the 
case  would  present  no  superior  equity  enti- 
tling the  bank  to  appropriate  the  property  at- 
tached in  this  state  exclusively  to  its  own 
debt  Equity,  as  well  as  comity,  would  re- 
quire the  application  of  the  property  to  the 
payment  of  all  the  creditors  of  the  inaolventa, 
under  the  insolvency  laws  of  the  state  of  the 
domicil  of  the  bank.  Kidder  v.  TWts,  48 
N.  H.  121 ;  Eddy  v.  Wineheeter,  60  N.  H.  68. 
The  plaintiff  offers  to  prove  that  the  transfer 
of  the  notes  ''was  an  absolute  and  bona  fide 
sale  of  the  same,  giving  to  him  the  absolute 
ownership  and  control  of  the  same.*  But  it 
is  clear  that  the  finding  of  such  a  fact  would 
have  to  be  set  aside,  as  being  in  direct  and 
irreconcilable  conflict  with  the  admitted  facts 
in  the  case,  from  which  the  only  conclusion 
is  that  the  transfer  of  the  notes  was  a  mere 
cover  to  enable  the  bank  to  gain  a  preference 
over  other  Massachusetts  creditors.  The 
plaintiff  cites  Proctor  v.  NaiiMuU  Bank  ef 
the  Republic,  152  Mass.  228,  9  L.  R.  A.  122, 
in  support  of  the  riirht  to  maintain  his  suits 
for  the  collection  of  the  notes.  But  the  rea- 
sons which  controlled  the  majority  of  the 
court  in  that  case,  in  refusing  to  compel  a 
Massachusetts  creditor  who  hiMl  obtained  an 
advantage  over  the  other  creditors  by  his  pro- 
ceedings in  another  state  to  restore  the  prop- 
erty, or  its  value,  to  the  assismee  of  a  Mas- 
sachusetts insolvent  debtor,  io  not  exist  in 
this  case.  There  is  no  want  of  Jurisdiction 
of  the  property,  or  of  the  proper  parties ;  and 
equity  requires  that  the  bank,  under  oov^ 
of  suits  in  the  name  of  a  New  Hampshire 
citizen,  should  not  obtain  an  advantage  over 
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the  other  creditors  in  Massachusetts.  The 
leave  given  the  plaiotifF  to  defend  the  Straf- 
ford suits  should  be  revoked, — Levy  ▼.  Wood- 
€oek,  68  N.  H.  418 ;  Martin  v.  Wiggin  (N. 
H.)  39  Atl.  Rep.  450,— and  the  temporary 
injunction  dissolved. 
BiU  dumisaed. 

Allem  J't  did  not  sit ;  the  others  conour- 
fed. 

A  rehearing  was  subsequently  asked  for 
after  which  the  following  opinion  was  handed 
down : 

** Personal  property  has  no  locality,  hut  is 
•ubiect  to  the  law  which  governs  the  person 
of  the  owner,  except  in  cases  which  directly 
militate  against  the  particular  laws  of  the 
country  In  which  it  happens  to  be  located. " 
Saunden  ▼.  Williams,  6  K.  H.  218,  214. 
^The  general  rule  is  that  a  transfer  of  per- 
sonal property,  which  is  valid  by  the  law  of 
the  owner's  domicil,  will  operate  to  convey 
the  property  wherever  it  may  be  situate." 
JSandenon  v.  Bradford,  10  N.  H.  260,  263. 
'"In  the  absence  or  ancillary  administration 
or  statutory  prohibition,  the  domiciliary  ad- 
ministrator or  executor  has  authority  to  take 
possession  of  and  remove  the  ^oods  or  effects 
•of  Uie  decedent  in  another  Jurisdiction,  or  to 
•collect  a  debt  due  from  a  debtor  residing 
therein,  if  voluntarily  given  up  or  paid,  and 
give  a  good  acquittance  and  discharge  there- 
for. ...  So,  too,  he  may  sell  and  assign 
«tock  in  a  foreign  corporation ;  and  the  cor- 
poration may  voluntarily  consent  to  its  trans- 
fer bv  accepting  the  outstanding  cp-rtiflcate, 
«nd  fasning  a  new  one  to  the" purchaser." 
Luce  T.  Manchester  dt  L.  Bailroad,  68  N.  H. 
688,  590.  "It  has  long  been  the  policy  of 
commercial  states  not  to  embarrass  the  free 
transmission  of  the  title  to  personal  property. 
And  it  has  been  very  |ustlv  considered  as  dis- 
courteous and  illiberal  policy  in  one  state  to 
abridge  and  fetter  the  operation  of  foreign 
contracts  within  its  limits,  or  to  refuse  to  en- 
force them  by  suits  maintained  in  its  courts, 
cr  to  embarrass  foreign  owners  of  personal 
estate  within  its  limits,  in  the  free  enjoy- 
ment of  its  beneficial  use,  or  its  ready  and 
unrestricted  conveyance.  ...  In  the 
law,  personalty  is  general Iv  regarded  as  hav- 
ing no  situs.  Its  title,  mode  of  transfer,  and 
other  incidents  connected  with  its  use  and 
transmission,  are  regulated  according  to  the 
law  of  the  place  of  tine  domicil  of  the  owner. 
This  ia  confessedly  true  in  regard  to  the  re- 
quisite formalities  in  the  execution  of  a  will 
-of  personalty,  although  essentially  departing 
from  the  requirements  of  the  law  of  the  state, 
where  such  property  happens  to  be  situated 
mt  the  time  of  the  decease  of  the  owner.  It 
is  the  law  of  the  place  of  the  domicil  of  the 
cwner  which  must  control  these  incidents  as 
to  the  operation  of  wills  upon  personal  es- 
tate, ana  also  the  distribution  of  intestate 
estates,  according  to  the  general  rules  of  in- 
ternational comi^  among  civilized  and  com- 
mercial atates.  .  .  .  But  it  is  claimed 
that,  in  regard  to  the  distribution  of  one*a 
•effects  (wEile  living)  among  his  creditors, 
a  different  rule,  to  some  extent,  has  pre- 
^iled."    Ha/r\f<yrd  t.  Pains,  82  Vt.  442,  452, 
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454,  78  Am.  Dea  586.  *  It  is  said  that  tha 
laws  of  a  state  or  country  do  not  have  any 
extraterritorial  operation  suo  tdaore,  but  that 
such  operation  is  only  granted  ex  eamitate. 
This  is  the  common  language  of  the  opin- 
ions, but  it  is  an  extremely  unsatisfactory 
ground  on  which  to  place  a  decision,  for  thio 
fact  is  that  the  laws  of  one  state  or  country 
are  recognized  bv  other  states  and  countries 
continually,  and  in  many  different  ways; 
and  in  cases  in  which  it  is  stated  on  the 
principles  of  that  branch  of  Jurisprudence 
known  as  'Private  International  Law,'  or 
the  'Conflict  of  Laws,'  that  foreign  law 
should  apply,  such  law  is  applied  as  a  mat- 
ter of  course  by  the  courts  without  the  exer- 
cise of  any  vague  or  irresponsible  discretion. 
.  .  .  tn  regard  to  rights  under  contracts, 
the  law  of  the  place  of  the  contract  governs, 
although  the  law  of  the  forum  controls  in  all 
questions  as  to  the  remedv.  So  also,  it  ia 
a  settled  rule,  with  regard  to  succession  to 
personal  property  by  will  or  intestacy,  that 
the  law  of  the  domicil  shall  govern,  even  as 
to  propertv  in  a  foreign  jurisdiction.  .  .  . 
We  therefore  feel  Justified  in  saying  that  It 
is  not  general Iv  a  safe  reason  to  assign  for 
the  decision  oi!^  any  of  these  questions  that 
foreign  laws  have  no  extraterritorial  opera- 
tion.^   15  Am.  L.  Rev.  254,  256. 

A  general  rule  that  a  transfer  of  personal 
property,  which  is  valid  by  the  law  of  the 
owner *s  domicil,  will  convey  the  property 
wherever  situate,  may  clash  with  a  general 
rule  that  law  has  no  extraterritorial  opera- 
tion. It  seems  to  be  immaterial  whidi  is 
called  the  rule,  and  which  the  exception. 
The  property  in  controversy  in  this  case 
should  be  applied  to  the  pavment  of  debta 
under  the  insolvency  laws  of  Massachusetts, 
unless  this  disposition  of  it  would  infringe 
the  right  of  a  citizen  of  this  state.  If  too 
Bank  of  Redemption  had  not  gone  throurii 
the  form  of  selling  its  notes  to  the  plaintiff, 
and  brought  suit  upon  them  in  this  state, 
and  attached  the  deotors'  chattels  and  land, 
the  land,  as  well  as  the  chattels,  miffht  be- 
come assets  in  the  hands  of  .the  MassadiusettB 
assignees,  notwithstanding  the  attachment; 
and,  as  between  the  bank  and  the  assignees, 
the  Justice  of  the  case  and  the  law  of  this 
state  would  require  such  procedure  as  would 
enable  the  assignees  to  apply  the  attached 

f property  to  the  payment  of  debts  under  the 
aw  of  Massachusetts.  Eddy  ▼.  Winchester, 
60  N.  H.  68,  64.  Our  law  does  not  unnec- 
essarily allow  its  process  to  be  used  by  a 
Massachusetts  creditor  to  avoid  the  Just  op- 
eration of  the  insolvency  law  of  that  state. 
The  view  of  the  agreed  facts  most  favorable 
to  the  plaintiff  is  that  the  transaction  be- 
tween him  and  the  bank  is  what  it  appears 
to  be  on  the  face  of  the  writings.  Upon  that 
view,  the  plaintiff  will  make  a  profit  of 
about  $1,000,  if  he  prevails  in  this  suit,  and 
will  lose  nothing  if  he  fails.  If  he  prevails, 
the  bank  will  get  or  keep  $8,000,  less  ex- 
penses of  suits,  which  it  is  to  pay  in  anv 
event.  The  guaranty  given  him  oy  the  bank 
makes  the  bank  the  principal  plaintiff  In  in- 
terest. The  practical  effect  of  the  whole 
transaction  is  the  use  of  the  plaintiff's  name 
in  New  Hampshire  litigation,  instituted  and 
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carried  on  in  behalf  of  the  hank,  and  at  its 
expense,  to  enable  it  to  defeat  the  just  law 
of  its  own  state.  If  the  bank  succeeds  in 
this  enterprise,  it  pays  him  a  commission  of 
about  $1,000.  If  it  does  not  succeed,  it  pays 
him  nothing.  The  speculative  interest  which 
this  arrangement  gives  him  does  not  entitle 
him  to  set  up  a  iSiew  Hampshire  right  as  a 
cover  under  which  a  Massachusetts  creditor 
can  avoid  the  Massachusetts  law.  In  some 
sense,  and  for  some  purposes,  he  could  be 
regarded  as  the  owner  of  the  notes.  But  he 
is  not  the  owner  in  any  equitable  sense  that 
would  give  him  a  position  superior  to  that 
of  the  bank  in  an  effort  to  prevent  the  ap- 
plication of  the  attached  property  to  the  pay- 
ment of  debts  under  the  law  of  Massachu- 
setts. The  equity  of  the  case  is  with  the 
assij^nees.  If  they  had  taken  and  held  pos- 
•ession  of  the  goods,  their  title  would  have 


been  upheld  against  the  plaintiff.  The  at- 
tachment made  by  the  defendants  Rogers, 
Wood,  Loring  A  Ck>.  was  not  necessary  for 
the  protection  of  the  assignees*  rights  against 
the  suits  brought  by  the  plaintiff  chiefly  for 
the  benefit  of  a  Massachusetts  creditor,  and 
for  his  own  benefit,  merely  as  a  claimant  of 
a  bonus  to  be  paid  by  the  Massachusetts  cred> 
itor  for  the  use  of  nis  name  in  litigation. 
The  plaintiff's  leave  to  appear  In  the  suit 
brought  by  the  defendants  in  Strafford  connty 
will  be  revoked  at  the  next  trial  term  in 
September.  To  prevent  delay  that  migrbt  be 
caused  at  that  term  from  the  pendency  of  this 
action  in  this  county,  the  decree  diaaolving 
the  injunction  and  dismissing  the  bill  is 
rendered  at  the  present  law  term. 

Bill  dismisMd, 

AUent  t/.,  did  not  sit;  the  others  ood- 
eurred. 


UNITEI)  STATES  CIRCUIT  COURT  OF  APPEALS.  THIRD  CIRCUIT, 


Robert  M.  YARDLEY,  Receiver  of  the  Key- 
stone National  Bank, 

V. 

George  PHILLER  et  al. ,  Appts. 

(tt  Fed.  Bep.  64B.) 

1*   The  ecinitles  and  rle^hts  arMnsr  f^m 
express  agreement  or  Implied  from  the  nature  of 


deallDflrs  between  a  national  bank  and  a  dearinc- 
bouse  aesooiatlon  or  the  other  members  thereof 
prior  to  the  oloelng  of  the  bank  must  be  preserred 
and  enforced  Id  settiinff  its  afllaUs  by  a  reoehrer. 

8«  The  appropriation  OB  ita  own  daima 
by  a  dearin^  hoaae  after  the  cloalns  of  a 
national  bank  by  an  examiner,  of  money  paid  by 
other  banics  on  a  call  by  the  clearing  boose  to 
take  np  drafts  and  checks  on  the  insolTeot  hank» 


ISOTB.—Clearino'house  buatnen. 

a.  Origin  and  description, 

b.  Rights  and  HdbQUies  of  dUarlna  houses, 
c    CUariHO'houss  loan  ceriificaUs, 

d.  Clearima-housis  due^AXL 

e.  Presentotiofianctixii/fiMntthratKirTicIearina 
Timiae. 

f .  Return  of  paper  not  0ood  after  neeiving  U 
through  dearing  house, 

g.  Effect  0/  elearino-  Twuse  rvles  and  customs, 
h.   Agency  of  cUai^ng  house  members, 

1.    Gold  clearing  house, 

j.    Country  clearing  house  0/  I^ondoik 

k.   Miscettaneous, 

a.  Origin  and  desoHptCon. 

Ihe  businesB  of  clearing  houses*  like  mnoh  of  the 
other  buslDess  of  bankinir,  bas  been  a  growth  with- 
OQt  any  statutory  nancUon  or  regulation  and  the 
law  of  which  has  been  developed  from  general 
principles  and  the  usages  of  the  business. 

In  respect  to  the  origin  of  clearing  houses,  the 
court  says  in  Crane  v.  Oearing-House,  8S  W.  N.  OL 
SOB:  "The  clearing-house  system  appears  to  have 
originated  in  Edloborough,  at  least  the  bankers  of 
that  place  claim  the  credit  of  establishing  the  first 
clearing  bouse;  but  the  earliest  one  of  whose  trans- 
actions we  have  any  record  is  that  of  London,  which 
was  founded  in  177S,  or  perhaps  earlier,  as  the  rec- 
ord is  not  altogether  dear  on  the  subject.  The 
ale-house  was  in  these  times,  as  it  still  is,  the  gen- 
eral resort  of  persons  about  starting  new  enter- 
prises, and  it  was  there  that  the  meeeengerB  or 
clerks  first  held  their  meetings;  but  as  the  system 
grew  to  such  utility  as  to  make  it  indispensable,  the 
association  procured  rooms  in  Lumbard  street,  for 
the  convenience  of  exchanging  checks  and  other 
securities,  and  reducing  the  amount  of  actual 
money  used  in  the  settlement  of  their  accounts, 
ms  was  the  beginning  of  the  clearing-house  sys- 
tem. The  New  York  dealing  house  was  established 
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in  1868.  Boston  established  one  in  ISGft,  PblladelphiB* 
Baltimore  and  devdand  in  186S,  Woroester  in  18SL, 
Chicago  in  186b,  and  since  that  date  the  system  has 
spread  throughout  the  country,  so  that  it  is  eald  by 
Mr.  Belles,  in  his  book  on  Practical  Banking',  pub- 
lished in  1884,  page  217,  there  were  then  thirtbr-one 
dearing  houses  known  to  exist  in  this  country;  and 
they  also  exist  in  Australia,  France.  Gennany, 
Swltaerland,  Italy,  and  genendly  througlioiit  the 
ooutinentof  Europe.** 

While  all,  or  nearly  all,  the  clearing.lioase  aBK>- 
dations  in  the  United  States  are  unincorporated,  a 
statute  has  been  passed  in  Minnesota  (March  A,  WK^ 
to  provide  for  the  incorporation  of  such  organna- 
tions. 

The'dearing-house  system  of  Phfladelphia  de- 
scribed in  the  above  case  represents  In  most  iiartlo- 
ulars  that  adopted  generally  in  this  couotry.  In 
New  York,  and,  we  believe.  In  all  other  American 
banking  centres,  the  clearing-house  balance  is 
merely  prima  fade  or  provisionally  subject  to  the 
correction  of  errors  up  to  an  hour  named  by  the 
rules,  and  the  exchanges  at  the  dearing  house  are 
very  quickly  made. 

The  clearing-house  system  of  London  is  eswDti> 
ally  different  from  that  of  New  York  and  other 
American  cities. 

In  London  the  work  of  flie  dearing  house  goes 
on  for  nearly,  f f  not  qolte  the  whole  day,  and  is 
described  in  Warwick  v.  Bogers,  6  Mann.  U  G.  MS. 
6Scotc,N.B.l.UL.J.aP.118;as  fdlows;  ■'The 
derks  from  the  different  banking  houses  using  the 
clearing  house  assemble  there  daily  at  11  o*clook  tn 
the  forenoon,  and  remain,  or  go  backwards  and 
forwards  as  the  case  may  be,  until  half  past  five, 
when  the  clearing  house  is  dosed.  Bach  banker 
bas  a  separate  drawer,  into  whidi  drawer  ttaebUht 
notes,  and  checks  then  due,  and  which  are  payable 
at  such  bankers,  are  put  by  the  respective  bankets* 
derks  holding  the  same  on  arrival  at  U  o^dook,  and 
so  from  time  to  time  ttaroogh  the  day.   Uptofbii^ 


See  also  28  L.  R.  A.  3ftl;  30  L.  R.  A.  165;  48  L.  R.  A.  122. 
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which  they  had  surrendered  to  its  clerk  in  due 
oouree  of  btuineaa,  in  an  exchange  at  the  clearing 
home  before  the  hank  auspended,  and  which  had 
been  left  there  as  security  for  a  balance  due 
:  from  it  to  the  clearing  house.  Is  not  an  unlawful 
preference,  as  ithe  subsequent  transactions  do 
not  rescind  the  exchange  of  securities  made  while 
the  bank  was  doing  business  and  gives  no  right 
ot  action  to  the  receiver  of  the  bank  against  the 
clearing-house  committee  for  the  amount  of  the 
drafts  and  checks  on  other  banks  which  ttsur* 
tendered  on  the  exohangew 

(Green,  IMstrict  Judge,  cKosnCU 
(July  12. 1804.) 

APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Pennsylvania  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover money  which  was  alleged  to  have  been 
received  by  defendants  as  a  committee  of  the 
Philadelphia  Clearing  House  to  the  use  of 
plaintiff  upon  ceitaTn  checks  and  drafts 
against  the  Keystone  National  Bank  which 
had  come  into  the  possession  of  the  clearing 
house  committee  and  been  returned  to  other 
banks,  members  of  the  clearing  house,  upon 
their  delivery  to  the  clearine  house  commit- 
tee of  cash  to  the  amount  of  the  face  value 
of  the  checks  and  drafts.     Reversed, 

The  facts  are  stated  in  tbe  opinion. 

Meeert.  A.  T.  Freedlej  and  John  G. 
Johnsoii*  for  appellants : 

The  practice  and  machinery  of  clearing- 


house associations  will  be  found  fully  stated 
in— 

Bolles,  Practical  Banking,  217-278;  Gib- 
bons' Banks  of  New  York,'2$2-342. 

And  have  been  further  explained  and  ju- 
dicially recognized— 

In  England : 

Chambers'  Encyclopedia,  title  Clearing 
House;  Walker,  Banking  Laws,  68-70 ;  Grant, 
Bankers,  52;  Warwick  v.  Rogers,  6  Mann. 
<&  G.  848 ;  BoddingUm  ▼.  ScMeneker,  4.  Bam* 
&  Ad.  768. 

In  the  United  States: 

Morse,  Banks  <&  Banking,  2d  ed.  450-457; 
Johnson's  Encyclopedia,  title  Clearing  House; 
Bolles.  Banks  and  their  Directors,  $)^  420-426, 
pp.  412-423;  Fowler  v.  Ifete  York  Gold  Bach. 
Bank,  67  N.  Y.  188 ;  Orans  v.  CleaHng  House^ 
82  W.  N.  0.  858. 

The  sole  security  for  the  payment  of  the 
daily  balances  due  at  the  morning  exchange 
was  the  agreement  of  the  Keystone  Bank  that 
its  messenger,  after  receiving  the  packages 
from  the  creditor  banks,  should  leave  these 
packages  with  the  clearing-house  manager 
until  the  debtor  balance  due  on  that  settle- 
ment should  be  paid  by  the  Keystone  Bank 
in  cash  before  12  o'clock ;  and  this  agreement 
was  acted  on  daily  from  the  date  it  was  made 
until  the  suspension  of  the  bank. 

In  retaining  the  packages  the  manager  was 
obviously  acting  as  agent  for  the  creditor 
banks  at  each  settlement. 

National  City  Bank  v.  JKko  York  Gold  Exeh. 
Bank,  101  N.  Y.  596. 


o'clock  (bat  not  later)  biUa,  notes,  and  checks  a<^ 
pot  into  the  drawers  as  they  arrive.  Shortly  after 
eleven  o*clock  the  clearing  clerk  of  each  banker 
takes  out  of  his  drawer  all  the  bills,  notes,  and 
checks  -which  have  then  been  put  into  it  by  the 
other  bankers*  clerks  cJaiminflr  payment,  and  takes 
or  sends  the  same  to  his  principalis  banklnflr  house 
In  order  that  the  banker  may  examine  them  and 
determine  as  to  the  payment  of  them  respectively; 
and  the  same  course  is  pursued  again  at  three 
o^clock  in  the  afternoon,  nod  from  time  to  time 
afterwards  during  tJic  remainder  of  the  day,  until 
four  o^cIock.  Each  bauker  examinee  tbe  bills  and 
checks  so  sent  or  taken  to  hun  by  their  respective 
clerks  and  the  customers  accounts  to  which  they 
refer,  and  such  bills  or  checks  as  are  at  the  time 
intended  to  be  paid  are  canceled  by  drawing  lines 
along  and  across  the  name  of  the  party  for  whom 
•uoh  payment  is  intended  to  be  made.  Such  of  the 
bills  and  checks  as  the  bankers  determine  not  to 
pay  are  returned  by  them  to  be  deposited  in  tbe 
drawer  at  the  clearing  house  of  the  bankers  by 
whom  the  same  wero  that  morninir  brought  to  the 
clearing  house  .  .  .  each  banker's  clerk  makes 
up  his  account  from  time  to  time  during  the  day  as 
may  suit  his  convenience  until  five  o'clock,  correct- 
ing it  by  the  addition  of  snob  subeequent  receipts 
and  payments  as  may  be  necessary,  according  to 
the  items  which  afterwards  come  in.** 

b.  BiifiiU  and  Habauies  of  cilearinQ  houses, 

A  suit  against  the  clearing-house  committee, 
growing  out  of  the  transactions  involved  in  the 
main  case  of  Yabdlbt  v.  Phuxbb,  was  brought 
by  a  firm  which  had  made  a  deposit  in  the  Keystone 
Bank  of  a  draft  on  one  of  the  other  banks  in 
the  association.  The  plaintiffs  contended  that  the 
clearing-house  committee  by  receiving  from  the 
other  banks  the  full  sum  of  $11,786.21,  which  was 
due  by  the  Keystone  Bank,  had  received  from  one 
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of  them  on  which  their  draft  was  drawn  the  pay- 
ment of  that  draft.  The  court  said:  **  In  case  the 
plaintiff's  draft  was  paid  by  the  Fourth  National 
Bank  in  the  larger  sum  it  paid  into  the  clearing 
house,  where  it  was  distributed  among  the  creditor 
banks  to  pay  the  balances  due  to  them  by  the  debtor 
banks,  including  the  Keystone,  but  which  bank  or 
banks  got  the  money  it  is  impossible  to  trace  in  the 
confusion  of  moneys  and  accounts,  the  plaintiffs 
•  .  .  cannot  compel  the  clearing-house  committee 
to  pay  them,  because  its  manager  never  had  their 
draft,  or  its  proceeds  in  his  possession  with  know- 
ledge of  their  rights,  or  of  the  existence  of  the 
draft,  until  demand  was  made  upon  it.  Crane  v. 
Clearing.  House.  8S  W.  N.  a  868. 

For  suits  by  clearing-house  committee,  see  infra, 
a  as  to  loan  certificates. 

Where  a  bill  which  had  been  accepted  payable  at 
a  bank  was  received  through  the  clearing  house 
and  canceled  while  unincumbered  funds  of  the 
drawee  were  in  the  bank  applicable  thereto,  but 
payment  thereof  was  ordered  by  the  drawee  to  be 
stopped  about  12:80  P.  M.,  whereupon  the  bank 
wrote  "  Canceled  by  mistake:  orders  not  to  pay.** 
and  returned  it  to  the  clearing  house,  it  was  held 
that  this  cancellation  of  the  acceptance  did  not 
make  the  bank  at  which  it  was  payable  liable  to  the 
holder.  Warwick  v.  Bosers,  6  Mann.  4  O.  84B,  e 
Scott,  N.  B.  1, 12  L.  J.  a  P.  118. 

In  German  Nat.  Bank  of  Pittsburgh  v.  Farmers* 
Deposit  Nat.  Bank,  118  Pa.  204,  the  court  says:  *rrhe 
clearing-house  association  is  not  responsible  for 
anything  except  the  proper  distribution  of  the 
money  paid  to  settle  balances,  its  purpose  being  to 
provide  a  convenient  place  where  checks  may  be 
presented  and  balances  adjusted.**  The  rules  of 
the  association  which  were  involved  In  that  case 
provided  that  errors  in  exchanges  should  be  ad- 
justed by  the  banks,  and  that  cheeks  not  good 
should  be  returned  to  the  bank  deposittaig  febeoi 
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The  status  of  the  Keystone  Bank's  debits 
and  credits  was  fixed  at  the  time  the  examiner 
•closed  the  bank  and  took  charge  of  its  affairs, 
4ind  every  check  and  note  charged  off  or  cred- 
ited after  closing  would  have  been  a  direct 
and  unlawful  preference  against  the  statute. 

There  are  two  daily  exchanges  between 
the  banks^one  at  8 :80  A.  M. ,  known  as  the 
morning  exchange,  and  one  at  11 :80  A.  M. , 
known  as  the  runners'  exchange.  Balances 
due  at  the  morning  exchange  are  paid  in 
cash ;  balances  due  at  the  runners'  exchange 
are  paid  by  runners'  due  bill,  which  is  de- 
.posited  by  the  manager  of  the  clearing  house 
in  the  depository  bank  and  paid  out  of  the 
exchanges  of  the  debtor  bank  at  the  next 
morning  exchan^^e. 

On  December  1,  1800,  the  fundamental  ar- 
ticles of  association  were  amended  to  meet 
the  payment  of  this  runners'  due- bill. 

The  amendment  of  the  constitution  was: 
"Provided  that  the  amount  of  the  due-bill 
given  by  the  defaulting  bank  in  settlement 
-of  its  debit  balance  in  the  runners'  exchange 
of  the  previous  day  and  deposited  by  the 
dearing  house  in  its  depository  bank  shall 
be  deducted  from  the  total  charge  of  such 
bank  and  shall  be  the  first  claim  against  the 
securities  deposited  by  the  defaulting  bank 
under  article  17." 

This  was  a  perfectly  valid  agreement  for 
the  bank  to  nuike,  and  the  receiver,  of  course, 
takes  subject  to  the  agreement. 

Oauey  v.  La  Boeiite  de  Credit  MobHier  de 
Paris,  2  Wood,  C.  0.  77 ;  Soott  v.  Armitnmg, 
146  U.  S.  490,  86  L.  ed.  1059. 


If  the  Keystone  Bank  had  not  given  the 
due-bills  It  would  have  had  to  iclve  cash  ths 
preceding  day,  or  if  It  had  not  the  cash  it 
would  have  been  obliged  to  realise  so  much 
of  the  $70,005.46  which  it  presented  to  the 
clearing  house  the  next  day  as  would  haw 
been  necessary  to  obtain  this  amount  ol  cash. 
Hence  just  so  much  more  cash  passed  into  the 
receiver's  hands;  and  if  the  Keystone  Bank 
had  not  the  cash,  just  so  much  lees  of  the 
$70,005.46  would  that  bank  have  been  en- 
abled to  present  at  the  clearing  hoiiae  the 
next  morning. 

Duticn  V.  MerehatU9  Hoi.  Bank,  16  Pbila. 
94. 

It  Is  impossible  to  deal  with  the  balance 
of  $70,005.46  on  the  footing  of  a  pledge. 
That  sum,  whether  arising  by  reason  of  pack- 
ages having  been  presented  against  the  Key- 
stone Bank,  or  by  reason  of  packages  having 
been  presented  bv  the  Keystone  Bank,  was 
simply  a  general  cr^it  of  $70,005.46  dna 
the  Keystone  Bank.  The  Keystone  Bank 
owed  the  appellants  at  this  time  the  mm  of 
$885,000.  it  owed  the  association  the  sum 
of  $23,890.42.  It  owed  other  banks,  mem- 
bers of  the  association,  the  sum  of  $17, 806.84. 

The  set-offs  existed  prior  to  the  time  of  in- 
solvency. The  transfer  of  packages  had  been 
made  before  the  Keystone  Bank  was  cloeed. 
The  liens,  eauities,  and  rights  of  the  Tarioos 
parties  entitled  in  and  to  uie  clearings  house 
settlements  occurred  at  the  very  time  the  ex- 
change was  made. 

The  appellants  would  have  been  entitled 
to  have  applied  the  entire  $70,005.46  in  re- 


i)efor6  one  o'clock  P.  IL,  adding  ^the  aasoolatioQ 
4iot  to  be  reiponslble  in  any  case.** 

c   Okaring-houasloaneertiifUatim, 

Loan  oertifioates  ismied  to  a  hank  hy  a  dlearlnff- 
»liou8e  oommittee  to  keep  up  its  oredlt  at  the  clear- 
ing house  on  the  security  of  certain  collateral  are 
reoognJnd  as  valid  In  PhUler  v.  Woodf all,  88  W.  N. 
O.  US,  in  which  the  dearing-house  oommittee  are 
held  entitled  to  recover  on  notes  included  in  such 
oollateraL  The  court  held  that  the  securities 
•pledged  in  aooordanoe  with  the  artlclefl  of  the  cor- 
poration which  provided  for  applying  the  depositB 
of  any  defaulting  hank  to  the  payment  of  balances 
due  at  the  clearing  house,  or  reimbursement  pro 
rata  of  banks  furnishing  said  balance,  and  the  sur- 
■phis,  if  any,  for  other  indebtedness  to  members  of 
^the  association,  covered  not  only  the  amount  due 
■on  daily  balances,  but  other  Indebtedness  to  the 
clearing-house  committee  which  included  such  loan 
oertifloates. 

In  an  action  by  a  clearing-house  oommittee  on  a 
promfSBory  note,  which  they  had  taken  in  substi- 
-tutlon  for  other  negotiable  securities  on  their  ma- 
■turity,  held  as  a  pledge  for  loan  certificates  Issued 
to  the  bank  which  transferred  the  note,  a  rule  to 
open  a  judgment  by  default  was  denied.  No  opin- 
ion is  published,  but  the  basis  of  the  decision  seems 
to  be  that  the  clearing-house  oommittee  were  bona 
"fide  purchasers,  and  the  decision  necessarily  in- 
volres  the  validity  of  the  loan  oertifioates.  Philler 
T.  Field,  »  W.  N.  C.  ISO. 

In  a  later  case  brought  by  the  clearing-house 
<x>mmittee  on  notes  taken  by  the  clearing  house 
from  the  same  bank,  the  Keystone  National  Bank, 
Thayer,  CTl.  J*.,  citing  Philler  y.  Field,  tupra,  said: 
*^  We  have  already  decided  that  the  plaintiffs  had 
the  right  to  acquire  promissory  notes  in  the  manner 
In  which  it  is  averred  in  the  affldavit  that  they  re- 
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ceived  them,  and  that  they  hold  the  lesal  title 
thereto.**  Philler  v.  Bsler,  20  W.  N.  a  258. 

d.   OtBoh/no-houte  due-bOL 

A  clearing-house  due-biU,  so  named  on  Its  fao^ 
the  body  of  which  is  as  follows:  **  Due  by  the  mer. 
chants*  National  Bank  to  Banks  one  thoaeand  nioa 
hundred  dollars.  This  due-blU  is  only  good  wbea 
signed  by  one  and  countersigned  by  another  au- 
thorized person,  and  is  payable  only  in  the  exchange 
through  the  clearing  house  the  day  after  issaed,**— 
^  held  to  be  a  negotiable  instrument  so  as  to  r»> 
quire  indemnity  in  order  to  recover  after  It  has 
been  stolen,  and  not  to  be  a  mere  certificate  of  de- 
posit on  special  terms.  Dutton  v.  Merohanta  NaL 
Bank,  IS  Phlla.  OL 

a.  Presentation  and  payment  through  daaiftig 

houae. 

In  an  action  on  a  bill  of  exchange  accepted  pay- 
able at  Messrs.  Harrison  ft  Go*s,  Lord  Glienboroogh 
said:  ^*I  think  a  presentation  to  the  banker**  clerk 
in  the  clearing  house  was  a  presentation  at  Mc 
Harrison  &  Co*s  within  the  meaning  of  the 
ance.    Reynolds  v.  Chettle,  2  Campb.  G6S. 

The  drawer  of  a  check  is  not  discharged  by  Cha 
failure  of  bankers  to  present  it  at  the  clearing 
house,  although  the  custom,  as  between  the  bank- 
ets and  thetr  customer,  makes  it  imperative 
on  them  to  so  present  it,  where  the  holder  baa  paid 
it  to  the  bankers  in  time  for  them  to  obtain  pay- 
ment by  such  presentation.  Boddlngton  v.  Scbl- 
encker,  4  Bam.  k  Ad.  752, 1  Nev.  ft  M.  UL 

The  custom  of  banks  not  to  pay  a  draft  after 
oeriain  hours,  but  to  mark  it  and  permit  it  to  bo 
paid  the  next  day  at  the  clearing  house,  makes 
such  marking  an  acceptance,  and  there  is  no  laches 
in  presenting  it  at  the  clearing  houae  the  next  day 
although  the  drawee  suspends  business  that  mom- 
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duotlon  of  the  $385,000  due  them  by  the 
Seystone  Bank.  No  unlawful  preference  is 
created  by  such  set-off. 

Seoit  Y.  ArtMirong,  146  U.  S.  499,  86  L. 
«d.  1059 :  TardUy  y.  Clothier,  17  L.  H.  A. 
462,  81  W.  N.  0.  314,  51  Fed.  Rep.  606. 

Section  5343  only  applies  to  transfers  (1) 
made  after  commission  of  an  act  of  InsolY- 
-ency,  or  in  contemplation  thereof ;  (3)  made 
^with  a  Yiew  to  prevent  the  application  of 
bank  assets  in  the  manner  prescribed  by  the 
-statute,  or  with  a  Yiew  to  the  preference  of 
one  creditor  to  another. 

The  transfer  must  be  made  with  a  Tiew  to 
^iYing  preference. 

Tuitis  Y.  Frelinghuysen,  88  N.  J.  Eq.  18; 
<fatey  y.  La  SocieU  de  Credit  Mohilier  de  Parte, 
-2  Woods,  0.  0.  77 ;  Tardley  y.  Clothier,  eupra. 

Banking  transactions  have  been  iuYariably 
•sustained  unless  the  bank  was  actually  closed 
•or  had  decided  to  close,  and  payments  result- 
ing from  such  transactions  are  not  un- 
lawful. 

Ciiieene  Nai.  Bank  y.  Bov)d,  85  Fed.  Rep. 
:340 ;  Armstrong  y.  Chemical  Nat,  Bank  6  tk 
R  A.  336,  41  Fed.  Rep.  337. 

Transfers  made  in  good  faith,  with  the  ex- 
pectation that  by  so  doing  the  person  will 
<x>ntinue  his  business,  will  be  upheld,  and 
•exchanges  of  Yalue  may  be  made  at  any  time, 
though  one  of  the  parties  to  the  transaction 

Tiffany  y.  Lueae,  83  U.  8.  15  Wall.  410, 
:21  L.  ed.  198;  Cook  y.  TuUie,  85  U.  B.  18 
Wall.  883.  31  L.  ed.  988 ;  Clark  y.  leelin,  88 
U.  8.  81  Wall.  860,  33  L.  ed.  568. 


The  appellants  act  solely  as  agents  for 
known  principals. 

linoler  y.  ifeio  York  QM  BzeK  Bank,  67 
N.  Y.  188 ;  National  City  Bank  y.  New  York 
Ootd  Ereh.  Bank,  101  N.  Y.  595. 

The  action,  if  maintainable,  lies  against 
the  particular  principal  benefited  by  the  in- 
dividual transaction. 

Eeynolde  y.  Chettle,  3  Oampb.  596 ;  Oran$ 
Y.  CUaHng  Houee,  33  W.  N.  0.  868. 

Mr,  Silas  W.  Pettit  for  appellee. 

Acheson,  Circuit  Judge,  deliYcred  the  fol- 
lowing opinion : 

Upon  a  bill  brought  by  Robert  M.  YardleY» 
receiver  of  the  Keystone  I^ational  Bank, 
against  seven  individuals,  constituting  the 
managing  committee  of  the  Philadelphia 
Clearing  House  Bank  Association,  the  court 
below  rendered  a  decree  for  $70,005.46,  with 
interest  from  March  30,  1891,  against  the  de- 
fendants, who  are  here  the  appellants,  upon 
the  ground  that,  after  the  known  insolvency 
of  the  named  bank,  they  applied  (as  was 
charged)  its  funds  in  their  hands  or  under 
their  control  to  the  payment  of  its  debts  to 
the  clearing-house  association,  and  to  mem- 
bers thereof,  with  a  view  of  giving  them  an 
unlawful  preference  over  other  creditors. 

The  clearing-house  association  of  the  city 
of  Philadelphia  is  a  voluntary,  unincor- 
porated association,  composed  of  the  national 
banks  of  that  city ;  its  main  object  beinff  to 
effect  at  one  common  meeting  place,  called 
the  " clearing-house, "  the  daily  exchanges  be- 
tween the  associated  banks.    Its  affairs  are 


inff  wltboat  appearinir  at tbe  olearing  bouse.  Bob- 
^son  V.  BeDnett,  2  Taunt.  888. 

The  sendinir  of  notes  to  a  bank  through  the 
«learinflr  bouse  Js  not  equivalent  to  a  formal  de- 
maod  at  tlie  bank  for  imyment  forthwith,  but  is 
equivalent  to  leavlnir  them  at  the  bank  for  collec- 
tion from  the  maker  on  or  before  the  dose  of 
iMmkinflr  hours.  National  Bxoh.  Bank  v.  Kational 
Sank  of  North  America,  188  Maas.  147. 

The  failure  to  present  a  oheok  at  the  oleartaiff 
-tiouse  in  accordance  with  mercantile  uaafire,  even 
if  It  would  have  been  paid  had  It  been  thus  pre- 
sented, la  not  material.  If  the  check  was  duly  pre- 
eented  at  the  proper  counter,  since  the  usasre 
merely  provides  a  substitute  for,  or  a  waiver  of, 
ordinary  presentation,  and,  if  the  latter  Is  made, 
the  usage  has  no  force.  Eleekamp  v.  Meyer,  6  Mo. 
App.444. 

The  relation  between  the  payee  of  checks,  oertl- 
'fled  or  uncertified,  and  the  bank  in  which  deposits 
bave  been  made  to  meet  the  checks,  is  declared  in 
People  Y.  St.  Nicholas  Bank,  77  Hun,  liiS,  to  be  con- 
-troUed  by  rules  of  law  and  not  by  any  supposed 
•custom  which  may  alfect  members  of  a  clearing 
liouse.  In  that  case  where  deposits  of  checks  were 
made  in  a  bank  on  the  last  day  that  It  was  open, 
«nd  checks  drawn  against  the  deposit,  some  of 
which  the  bank  certified,  it  was  held  that  these  de- 
posits, made  In  the  ordinary  way,  were  not  by  any 
•clearing-house  rules  appropriated  to  these  checks, 
whether  oerttfled  or  not,  and  that  no  trust  existed 
•in  the  deposits  for  the  payment  of  the  checks 
-drawn  against  them.  A  refusal  of  the  clearing 
boose  to  effect  the  exchange  after  the  suspension 
•of  the  bank  was  held  not  to  give  tbe  depositors  any 
right  against  the  receiver,  either  to  preferred  pay- 
ment out  of  tbe  assets  of  checks  drawn  on  the  last 
day  of  the  bank's  business  nor  to  a  return  of  the 
'•eeorltice  deposited  on  that  day. 

sa  L.R  A« 


Under  clearing-house  rules  requiring  exchanges 
at  0  A.  M.,  and  adjustment  of  errors  before  11  A.  M., 
the  sending  of  managers*  checks  for  balances  at 
11:  80  A.  M.,  and  that  any  bank  not  able  to  pay  its 
balances  must  inform  the  manager  and  the  other 
banks  of  that  fact  before  10  A.  M.  and  hold  in  trust 
all  checks  received  at  the  morning  exchange,  a 
bank  which  failed  to  pay  the  manager*s  check  be- 
cause it  bad  gone  into  possession  of  the  sheriff,  but 
did  not  give  notice  of  Its  inability  according  to  the 
rule,  cannot  be  allowed.  In  a  suit  by  Its  liquidating 
commissioners,  to  recover  on  checks  drawn  on  one 
of  the  other  banks  and  held  by  it  on  that  day,where 
in  consequence  of  its  failure  to  give  the  required 
notice  the  drawee  bank  had  credited  its  customers 
with  the  amount  of  checks  deposited  with  it 
against  the  insolvent  bank.  Blaffer  y.  Louisiana 
Nat.  Bank,  85  La.  Ann.  251. 

On  the  suspension  of  a  bank  which  had  taken  a 
oheok  as  payment  of  a  draft  which  it  held  for  col- 
lection and  placed  it  in  its  cash  drawer  with  a 
memorandum  to  show  that  it  t)elonged  to  the 
transmitting  bank,  and  afterwards  received  pay- 
ment thereof  through  the  clearing  house,  keeping 
such  memorandum  with  its  cash  assets  to  Indicate 
that  the  amount  of  that  check  was  the  property  of 
the  other  bank,  it  was  held  that  the  fund  was  not 
so  mingled  as  to  defeat  its  Identifloation,  and  that 
the  sender  conld  recover  the  amount  from  the  re- 
oelver.  First  Nat.  Bank  of  Montgomery  y«  Arm« 
strong,  86  Fed.  Bep.  OS. 

f.  lUfMm  itf  paver  not  good  after  raesfoina  U 
throuffh  eUarfng-houee, 

Marking  a  check  as  canceled  at  a  clearing-house 
by  mistake  will  not  prevent  its  return  with  a 
memorandum  of  the  mistake  within  the  time  al- 
lowed by  clearing-house  usage  (which  in  this  case 
was  until  5  P.  M.)    Femandey  v.  Glynn,  1  CSampbw 
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under  the  general  supenrisioa  of  a  committee 
of  seven  bank  presidents,  selected  by  a 
majority  of  the  associated  banks,  and  serving 
without  compensation.  This  committee  ap- 
points a  manairer,  who  has  immediate  charge 
of  the  conduct  of  the  business  at  the  clear- 
ing house.  All  exchanges,  however,  are 
made  directly  between  the  banks  themselves, 
through  clerks  representing  them  respec- 
tively. All  the  checks,  drafts,  and  other  evi- 
dences of  indebtedness  to  be  exchanged  are 
brought  to  the  clearing-house  in  sealed  pack- 
ages, which  are  never  opened  there.  The 
gross  amount  of  the  alleged  contents  of  each 
package  is  indorsed  uoon  the  envelope,  but 
not  the  items.  The  clerk  of  each  sending 
bank  delivers  directly  to  the  clerk  of  the  re- 
ceiving bank  the  sealed  package  of  checks  and 
other  obligations  held  by  the  former  against 
the  latter  l>ank.  Receipts  pass  directlv  be- 
tween tbe  clerks  of  the  sending  and  receiving 
banks.  After  the  exchanges  are  thus  made, 
the  gross  totals  only  are  reported  to  tho  clear- 
ing-house manager,  who  upon  this  infor- 
mation, makes  up  a  sheet  of  differences  to 
be  adjusted  and  settled  between  the  various 
banks.  Upon  this  sheet  each  debtor  bank 
settles  the  amount  due  by  it  to  the  creditor 
banks  by  paying  the  same  to  the  clearing- 
house manager,  who  immediately  distributes 
it  to  and  among  the  creditor  banks. 

The  Keystone  National  Bank  of  Phila- 
delphia was  a  member  of  the  clearing-house 
association.  On  March  20,  1891,  at  8:30 
o'clock  A.  M. ,  the  hour  fixed  for  the  morning 
exchange,  the  messenger  of  that  bank  ap- 


peared at  the  clearing-house  with  naled 
packages  purporting  to  contain  exohaages 
against  other  banks,  members  of  the  aaBOCia- 
tion,  amounting  to  $70,005.46.  These  pack- 
ages he  delivered  directly  to  the  clerks  of  the 
other  banks,  and  received  from  them  reoeipta 
therefor.  At  the  same  time  the  measenicera  of 
other  banks  members  of  the  association,  de- 
livered to  the  clerk  of  the  Keystone  National 
Bank  sealed  packages  of  exchanges  againat  it, 

gurporting  to  amount  to  the  sum  of  $117,- 
85.21,  and  took  from  him  receipts  there- 
for. Thus  there  was  a  balance  of  $47, 020. 7& 
against  the  Keystone  National  Bank  oo  that 
morning's  exchange. 

After   receiving   the  sealed  packages  of 
checks  and  other  exchanges  purporting  t» 
amount  to  $117,085.21,  the  clerk  of  the  Key- 
stone National  Bank  left  those  packa^ea  In 
the  custody  of  the  manager  of  the  clearing- 
house until  the  bank  should  pay  the  $47,029. 
75  difference,  which  it  was  bound  to  do  by^ 
12  o'clock  of  that  day.    The  reason  far  the 
deposit  was  this :    Article  17  of  the  constitu- 
tion of   the  clearing-house  association  re- 
quired each  bank  to  deposit  with  the  clear- 
ing-house committee  collateral  security   for 
the  payment  of  its  daily  balances.     In  I>e- 
cember,  1890,  however,  at  the  instance  and 
for  the  benefit  of  the  Keystone  National  Bank, 
a  special  arrangement  was  entered  into   be- 
tween it  and  the  clearing-house  oommittee- 
whereby  all  the  security  held  under  article 
17  to  secure  its  daily  balances  was  transferrtp-d 
to  its  loan-certificate  account  with  the  clear- 
ing-house, so  as  to  enable  it  to  receive  upon 


tfd,  noU.  See  also  Warwick  v.  Rofirers,6  Mann,  ft 
0. 848, 6  Soott,  N.  R.  1,  U  L.  J.  a  P.  118. 

Under  a  olearinff-bouse  rule  allowing  return  of 
checks  not  good  before  1  P.  M.  a  bank  which  had 
received  a  check  and  placed  it  on  file  and  entered 
It  in  the  journal,  but  bad  not  carried  it  forward  In- 
to the  led^rer,  was  held  entitled  to  return  the  check 
on  being  notified  to  stop  payment  because  of  the 
failure  of  the  payee  bank,  against  which  the 
drawer  claimed  a  defense.  The  court  said  that  the 
cut  In  the  oheqk  made  by  putting  it  on  file  and  the 
entry  in  the  journal  were  shown  to  be  made  merely 
for  the  convenience  of  the  drawee  bank,  but  did 
not  constitute  payment  before  the  right  to  return 
it  under  the  rules  had  expired.  German  Nat.  Bank 
of  Pittsburgh  V.  SVurmers*  Deposit  Nat.  Bank,  118 
Pa.  294. 

**Tbe  right  of  retom  secured  by  the  rules  of  the 
clearing  house  Is  a  special  provision  inoompenaar 
tlon  for  payment  without  inspection.  Instead 
thereof  the  rules  give  opportunity  for  subsequent 
inspection.  When  that  has  been  had  the  special 
rules  cease  to  govern;  and  the  rights  of  the  paying 
bank  rest  upon  the  general  principles  of  law.** 
This  is  the  language  of  the  court  in  National  Bank 
of  North  America  v.  Bangs,  108  Mass.  441, 8  Am. 
Hep.  848.  In  that  case  a  forged  check  had  been  pre- 
sented at  the  clearing  house  and  allowed  and  paid 
in  the  usual  manner  of  settling  the  daily  balances 
of  banks  at  the  clearing  house,  and  without  any 
neglect  there  had  been  a  failure  to  return  the 
check  within  the  time  allowed  by  the  rules  of  the 
olearipg  house,  so  that,  as  the  court  said,  *^tiie 
rights  of  the  paying  bank  rest  on  the  general  prin- 
eiples  of  law,**  and  the  drawee,  under  the  f afbts  of 
the  case  was  allowed  to  recover. 

To  the  same  eftect  it  was  held  in  Merchants  Nat. 
Bank  v.  National  Eagle  Bank,  101  Mass.  281,  that,  if 
by  any  mistake  of  fact,  a  check  paid  through  the 
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clearinghouse  was  not  returned  before  lo^clo^. 
as  allowed  by  clearing-house  rules,  the  paymeDt,  aa 
between  the  two  banks,  should  be  treated  as  noade 
under  a  mistake  of  fact  precisely  to  the  same  ex- 
tent and  with  the  same  right  to  recdaim  which 
would  have  existed  if  the  payment  liad  been  made 
by  the  simple  act  of  passing  the  money  across  the 
counter  direotly  to  the  payee  on  the  preseotation 
of  the  check.  The  dearing-hoose  rules  provided 
for  exchange  at  10  A.  M.,f or  payment  of  balances  to 
the  manager  of  the  clearing  house  at  noon,  and  to 
distribution  by  him  at  half  past  twelve,  with  other 
provisions  for  the  return  of  checks  wiiidhare  not 
good  as  soon  as  that  fact  is  discovered,  and  tbat'in 
no  case  shall  they  be  retained  after  1  o*6lock,  and  ai- 
so  that  **errorsln  the  exchanges  and  claims  axMng 
from  the  return  of  diecks  or  other  cause  are  to 
be  adjusted  directly  between  the  banks  which  are 
parties  therein,  and  not  through  the  clearing 
hoiise.** 

The  same  rule  was  applied  in  Boylston  Nat.  Bank 
V.  Bichardson,  101  Mass.  287,  but  in  that  case  the 
check,  which  bad  been  held  after  the  hour  for  re- 
turn under  the  clearing-house  roles,  was  held  not 
to  have  been  paid  under  any  mistake  of  fact. 

There  being  no  change  of  droomstances  conse- 
quent on  the  failure  to  return  a  check  paid  through 
the  clearing  house  before  1  o*olook  according  to 
clearing-house  rules  which  would  subject  the  bank 
which  had  been  credited  therewith  to  loss,  or  rea- 
der It  unjust  to  recover  back  the  amount,  the  mere 
fact  that  such  bank  had  given  credit  to  the  depos- 
itor of  the  check  will  not  prevent  the  bank  wldoh 
had  paid  it  through  the  clearing  house  from  recov- 
ering in  case  of  payment  through  a  mistake.  Mer- 
chants Nat.  Bank  v.  National  Bank  of  Com.  U8  • 
Mass.  S18. 

On  the  other  hand,  the  rule  of  the  Chicago  clear- 
ing house  that  **aU  checks  received  la  the  moralag 
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that  aeciirlty  farfAei  adTanoes  of  loan  certi- 
ficates, and  it  was  agreed  that  thereafter,  at 
the  morning  exchange,  the  clerk  of  the  Kev- 
«tone  National  Bank,  after  receiving  the 
packages  of  checks  and  other  exchanges  from 
the  creditor  banks,  should  leave  the  packajsres 
with  the  clearing-house  manager  as  security 
that  any  debtor  balance  due  by  it  on  that 
settlement  diould  be  paid  by  the  bank  before 
12  o'clock  of  the  same  day. 

The  Keystone  National  Bank  did  not  pay  its 
•debtor  balance  of  $47, 029. 75  due  at  the  morn- 
ing exchange  of  March  20,  1891,  by  12  o'clock 
that  day,  and  that  balance  has  never  been 
paid  or  tendered.  Shortly  after  10  o'clock  on 
the  same  day,  by  virtue  of  an  order  made  by 
the  comptroller  of  the  currency,  the  Keystone 
National  Bank  was  closed  by  William  P. 
'Drew,  bank  examiner,  and  thereafter  Robert 
M.  Tardley  was  appointed  receiver  thereof. 
After  12  o'clock  on  the  same  day  (March  20, 
1^1),  the  clearing-house  manager,  acting 
under  the  instructions  of  the  clearing-house 
•committee,  notified  the  banks  which  had 
presented  the  packages  containing  the  checks, 
•drafts,  and  other  evidences  of  indebtedness 
against  the  Keystone  National  Bank  for 
$117,085.21,  that  they  must  make  those  pack- 
-ages  good  by  paying  into  the  clearing  house 
that  amount  oi  money,  and  accordingly,  in 
•compliance  with  this  demand,  these  banks 
forthwith  paid  to  the  clearinir  house  manager 
$117,035.21  in  cash,  and  took  away  the  pack- 
ages. 

After  the  morning  exchange  on  that  day, 
the  state  of  acoounte  between  the  Keystone 


National  Bank  and  the  clearing- house  as- 
sociation was  this :  The  debtor  balance  of  the 
bank  on  that  morning's  settlement,  as  we 
have  seen,  was  $47,029.75.  Its  debtor  bal- 
ances on  the  exchanges  of  the  preceding  day 
amounted  to  $41,197.80,  for  which  it  had 
issued  ite  clearing-house  due-bills,— two 
thereof,  amounting  to  $^,890.52,  to  the 
clearing-house  association,  and  several  others 
amounting  to  $17,806.84,  directly  to  certain 
banks  of  the  association.  These  due-bills 
were  in  the  form  prescribed  by  the  rules  of 
the  association,  bore  date  March  19,  1891,  and 
by  their  terms  were  **  payable  only  in  the  ex- 
chancres  through  the  clearing- house  the  day 
after  issue."  Then,  in  addition  to  ito  debtor 
balances  on  these  exchanges,  the  Keystone 
National  Bank  owed  $885,000  on  clearing- 
house loan  certificates  which  had  been  issuai 
to  it  previously  by  the  clearing-house  com- 
mittee, agreeably  to  the  provisions  of  m 
written  agreement  between  all  the  associated 
banks.  Ix)  secure  the  payment  of  this  last- 
mentioned  indebtedness  for  $835,000,  the 
bank  had  deposited  with  the  clearing-house 
committee  collateral  securities ;  but  the  other 
banks  were  ultimately  responsible  for  that 
debt  in  case  of  a  deficiency  in  the  collaterals, 
for  by  the  terms  of  the  written  agreement  re- 
ferred to  any  loss  caused  by  the  nonpayment 
of  clearing  house  loan  certificates  issued  bj 
the  committee  to  any  member  of  the  associa- 
tion was  assessable  upon  all  the  other  banks 
in  the  ratio  of  capital. 

The    money,    namely,    the    $117,086.21, 
which  the  other  banks,  upon  the  call  of  the 


•exchanges  not  found  good  are  to  be  returned  the 
«ime  day,  before  1:80  P.  M.,  to  the  member  from 
wbora  received,  who  sball  immediately  reimburse 
the  holder  of  the  same,**  constraed  with  a  clause  of 
the  constitution  of  the  olearlng  house  making  the 
Articles  of  association  operative  and  binding  on  the 
members,  is  beld  by  thedlstriotoourt  of  the  United 
States  in  Preston  v.  Canadian  Bank  of  Oommeree, 
-28  Fed.  Bep.  ITS,  to  oonstltuto  a  oontraot  Umttinsr 
the  time  within  whioh  mistakes  could  be  corrected, 
«nd  the  right  to  recover  back  the  payment  made 
on  a  check  by  mistake  was  denied,  where  the  mis- 
take was  discovered  after  1:90  and  payment  de- 
manded fifteen  minutes  before  2  o^dock  P.  M. 
The  court  disapproves  the  Massachusetts  case  of 
Merchants  Nat.  Bank  v.  National  Bagle  Bank,  IQl 
Mass.  281.  as  overlooklnflr  the  rule  that  parties  may 
Afirree  to  limit  the  time^or  correcting  mistakes. 

Where  a  promissory  note  was  sent  through  the 
clearing  house  for  payment,  and  the  bank  at 
which  tt  was  payable  by  mistake  stamped  it  '*paid,** 
when  there  were  no  funds  there  for  payment,  but 
the  miatake  was  discovered  before  the  dose  of 
banking  hours  and  the  note  duly  protested,  with 
notice  to  the  indorsers,  in  an  action  by  this  bank, 
which  had  paid  the  amount  of  the  note  to  the  dis- 
oountlug  bank,  brought  against  the  Indorsers  the 
dispute  was  as  to  the  obligation  to  return  the  note 
by  the  hour  fixed  under  olearinir-houae  rules,  but 
this  was  held  not  to  be  a  condition  of  recovery. 
Manufacturers  Nat.  Bank  v.  Thompeon,  129  Mass. 
488. 

In  the  abeenoe  of  any  role  of  the  dearin^  house 
in  regard  to  the  return  of  notes  pajrable  at  a  bank 
eent  through  the  dearing  house,  and  the  amount 
■of  which  is  induded  in  settlement  with  the  dear- 
ing  house  by  the  bank  at  whioh  they  are  payable, 
Mad  in  the  absence  of  any  uniform  custom  or 
tiaage  to  treat  notes  the  same  as  checks  In  this  x^^r- 
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ticuiar,  the  payment  of  such  a  note  made  at  a 
clearing  house  Is  provisional,  to  become  complete 
when  the  note  Is  paid  In  the  usual  and  ordinary 
oouise  of  business,  and  if  not  so  paid,  the  payment 
at  the  clearing  house  is  treated  as  If  made  under  a 
mistake  of  fact  to  the  same  extent  and  subject  to 
the  same  right  of  reclamation  as  if  made  without 
the  intervention  of  the  dearing  house.  National 
Bxch.  Bank  v.  National  Bank  of  North  America, 
182  Maes.  147. 

In  such  a  case,  the  bank  at  whioh  notes  are  pay- 
able, and  which  has  paid  them  through  the  dear- 
ing house,  is  entitled  to  recover  the  amount 
through  the  bank  to  whioh  they  were  paid,  if,  be-> 
fore  the  dose  of  the  day*8  business,  after  discover- 
ing that  the  notes  will  not  be  paid,  it  demands  re- 
turn of  payment  from  such  other  banks,  with  a 
tender  of  the  notes.  The  return  of  the  notes  be- 
fore  1  o*dock,  in  accordance  with  the  dearmg- 
house  rule  as  to  checka  Is  not  a  condition  of  the 
recovery.  National  Bzch.  Bank  v.  National  Bank 
of  North  America,  tupra, 

A  bank  sending  through  a  clearing  house,  with- 
out any  notioe  of  the  fact  that  tt  was  received  on 
deposit  from  a  stranger,  a  check  on  another  bank, 
is  not  thereby  guilty  of  negligence  so  as  to  be  liable 
as  a  guarantor  of  the  genuineness  of  the  check,  tf 
the  drawee  bank  on  receiving  it  through  the  dear- 
ing house  passes  it  as  genuine  and  fails  to  return  it 
or  discover  that  it  is  a  forgery  for  several  days 
afterwards.  Oommerdal  ft  F.  Nat.  Bank  of  Balti- 
more V.  PIrst  Nat.  Bank  of  Baltimore,  80  Md.  U,  M 
Am.  Dec.  564. 

The  waiver  of  a  clearing-house  role  requiring  a 
check  paid  by  mistake  to  be  returned  on  the  same 
day  la  held  to  be  established,  where  on  a  subse- 
quent day  the  bank  which  had  received  the  pay- 
ment repaid  it  on  Ita  return  through  the  clearing 
house,  even  if  the  waiver  was  induced  by  the 


«N) 


UhITBD  StaTBS  CmCUlT  COUBT  of  APPSALfl. 


Jolt 


clearing -house  committee,  paid  on  March  20, 
ld91,  to  the  clearing- house  manager,  he  im- 
mediately appropriated,  by  the  direction  of 
the  committee,  in  manner  following:  To 
make  good  the  balance  due  by  the  Keystone 
National  Bank  on  that  momine's  exchanges, 
$47,029.76;  to  the  payment  of  the  due-bills 
given  by  the  bank  lor  its  debtor  balances  on 
the  exchanges  of  the  preceding  day,  $41, 197.  - 
86;  and  the  residue,  $28,808.10,  he  applied 
towards  the  cancellation  of  the  clearing-house 
loan  certificates  which  had  been  issued  to 
that  bank.  Has  the  receiver  of  the  bank  any 
just  reason  to  complain  of  that  appropria- 
tion, or  of  the  transaction  in  any  respect? 

The  receiver  of  an  insolvent  national  bank 
takes  its  assets  subject  to  all  just  claims  and 
defcDses  that  might  have  been  interposed 
against  the  corporation  itself;  and  all  liens, 
equities,  and  rights  arising  by  express  agree- 
ment, or  implied  from  the  nature  of  the 
dealings  between  the  parties,  or  by  operation 
of  law,  prior  to  insolvency,  and  not  In  con- 
templation thereof,  remain  unimpaired.  8coU 
V.  Armstrong,  146  U.  8.  499,  610,  86  L.  ed. 
1059,  1068.  The  morning  exchange  on  March 
20. between  the  Keystone  National  Bank  and 
its  clearing-house  associates,  in  itself,  was 
unimpeachable.  It  took  place  before  the 
bank  examiner  acted.  The  clearing-house 
association  had  no  reason  to  suspect  the  im- 
pending failure.  On  the  part  of  the  bank 
itself  the  transaction  was  in  the  regular  course 
of  its  business,  and  with  a  view  to  continued 
operations.  It  did  not  act  in  contemplation 
of  insolvency,  nor  with  a  purpose  to  give  one 
creditor  a  preference  over  another,  or  to  pre- 
vent the  application  of  its  assets  in  the  man- 


ner prescribed  by  law  in  case  of  InsolveD^. 
The  rights  of  the  parties  were  fixed  when  tht 
bank  was  closed.  As  between  the  Keystone 
National  Bank  and  the  other  banks,  the  mom- 
log  exchange  had  been  already  coDSummated. 
The  packages  of  exchanges  on  the  one  side 
and  the  other  had  been  delivered  and  leceipted 
for.  The  exchange  itself  was  an  aooom- 
plished  fact  What  remained  to  be  done  wai 
the  payment  by  the  Keystone  National  Bank 
of  its  debtor  difference  of  $47,0^.75  to  tbt 
clearing-house  manager.  To  insure  this  pay- 
ment by  12  o'clock,  the  bank,  under  it6  ar- 
rangement with  the  clearing-house  commit- 
tee, left  its  sealed  packages  in  the  hands  of 
the  clearing-house  manager.  The  bank,  bow- 
ever,  defaulted,  and  what  afterwaids  oc- 
curred in  the  clearing-house  was  in  oonse- 
Quence.  The  situation  was  unprecedented. 
The  bank  had  been  closed  by  the  govemmeBt 
officer.  The  pledge  was  not  an  ordinary  one. 
The  sealed  packages  on  temporary  deposit 
with  the  clearing-house  manager  did  not  con- 
tain assets  of  the  bank,  but  checks  and  drafts 
drawn  upon  it,  and  other  evidences  of  its  in- 
debtedness. As  the  packages  contained  oun- 
mercial  paper,  prompt  action  might  be  nec- 
essary to  hold  indorsers  and  drawers.  In  tlie 
emergency,  occasioned  wholly  by  the  default 
of  the  Ke^rstone  National  Bamk,  whose  sup- 
posed equity  is  the  foundation  of  this  bill, 
the  clearing- house  committee  made  the  call 
upon  the  other  banks  alr^y  mentioned. 
Whether  those  banks  were  bound  to  comply 
with  that  demand  to  its  full  extent  we  need 
not  inquire.  Under  the  stress  of  the  sitoi- 
tion  they  saw  fit  to  do  so,  and  paid  into  tbt 
clearing-house,  of  their  own  moneys,  $117,- 


threatened  refusal  of  the  other  bank  to  make 
further  exchanges.  Stuyveeant  Bank  v.  National 
Mechanics  Ukg.  Aaso.  7  Lans.  197.  The  effect  of  the 
rule  if  it  iiad  not  been  waived  is  not  deoided. 

A  bank  which  is  not  a  member  of  a  olearing 
bouse  assooiation  which  sends  to  another  hank 
which  is  a  member  oheoks  for  presentation  throuirh 
the  clearing  house  is  bound  by  the  act  of  the  latter 
bank  in  returning  payment  made  by  mistake  on 
on  the  checks,  which  were  forged.  Stuyveeant 
Bank  v.  National  Mechanics  Bkg.  Asso.  Bupra, 

A  bank  of  Hoboken,  N.  J.,  is  not  bound  by  the 
rules  of  the  New  York  clearing  house  as  to  the  time 
for  returning  checks  not  good  in  case  of  a  check 
drawn  upon  It  which  the  payee  deposits  in  a  New 
York  bank  and  which  is  passed  through  the  clear- 
ing bouse,  although  the  floboken  bank  has  an 
agent  in  New  York,  another  bank  which  Is  a  mem- 
ber of  the  clearing  house.  This  does  not  make  the 
Hoboken  bank  a  member  of  the  clearing  house, 
and  Its  obligation  as  to  returning  a  cheek  which  its 
New  York  agent  has  received  through  the  clearing 
house  depends  on  the  ordinary  principles  appli- 
cable to  such  cases  instead  of  the  clearing-house 
rules.  Overman  v.  Hoboken  City  Bank.  81 N.  J.  L. 
663.  affirming  80  N.  J.  L.  61. 

Proof  of  a  usage  of  the  New  York  clearing  hotise 
to  return  checks  drawn  on  baoks  within  the  city 
of  New  York  in  a  certain  limited  period  la  not  suf- 
ficient to  show  that  a  check  drawn  on  a  bank  In 
Hoboken.  N.  J.,  is  governed  by  that  rule.  Over- 
man V.  Hoboken  City  Bank,  81 N.  J.  L.  668. 

The  temporary  custom,  not  usually  followed  by 
banks  belonging  to  a  clearing  house,  to  return 
checks  before  noon,  will  not  relieve  a  bank  from 
liability  to  receive  a  check,  for  which  there  were 
no  funds,  on  the  day  of  its  presentation,  and  which 

25  L.  R.  A. 


was  not  returned  until  8  P.  M.    Banqae  Natiooato 
V  Merchants  Bank,  Mont.  L.  Bep.  7  Sup.  Ct»  ZBL 

g.  Hffeet  cf  cUarino-houae  rule$  anA  matoma. 

The  clearing-house  rules  are  dedared  by  tht 
court  to  have  the  force  of  law,  as  between  the  as- 
sociated banks.  German  Nat.  Bank  of  Fittabni^ 
V.  Farmers  Deposit  Nat.  Bank,  118  Pa.  ML  See  also 
People  V.  St.  Nicholas  Bank,  77  Hun,  ISO;  OvermaD 
V.  Hoboken  City  Bank,  and  other  oasiBa  In  pieoed- 
mg  division. 

h.  Affeney  of  eUarfna-houm  memhen. 

In  Overman  v.  Hoboken  City  Bank,  81  N.  J.  U 
668,  the  court  says:  **The  entire  system  on  which 
the  business  of  the  clearing  house  is  traosaoted  if 
IncoDStstent  with  the  theory  that  any  of  the  maiD- 
bers  In  thetr  transactions  with  each  other  are  the 
agents  of  parties  who  are  not  members.  They 
trust  each  other  as  principals,  and  hence  the  facil- 
ity with  which  that  Immense  business  is  trans- 
acted.** 

See  also  Btuyvesant  Bank  v.  National  Meobani«s 
Bkg.  Asso.  7  Lans.  107. 

L  CMd  eleorCnff-lkousa. 

In  case  of  the  department  of  a  banking  eorporap 
tlon  known  as  the  ^'oiearlng  house,**  which  was  for 
the  business  of  the  general  dearanoeof  oonttacti 
for  the  purchase  and  sale  of  gold,  m  which  the 
bank  acted  as  the  common  agent  of  dealers  In  gold 
in  settling  their  contracts,  it  was  held  that  all  the 
transactions  of  the  day  must  be  regarded  as  one  for 
the  purpose  of  clearanoe  of  a  dealer  who  presented 
two  statements  for  clearance  on  the  same  day  ood- 
trary  to  the  usage  of  the  buslnees,  and  that  the 
failure  of  a  firm  which  affected  ooe  of  the  state 
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085.21,  and  relieved  the  manager  of  hia  cua- 
tody  of  the  packages.  Did  tbia  work  an 
annulment  of  the  morning  exchange?  We 
cannot  so  conclude.  That  deduction  would 
be  highly  unreasonable.  That  the  banks 
which  paid  in  this  money  intended  such  a  re- 
sult is  incredible.  The  whole  transaction 
negatives  the  idea  of  intended  rescission. 
Indeed,  the  other  banks  had  no  right  to  undo 
the  morning  exchange  without  the  concur- 
rence of  the  Keystone  National  Bank.  Nor 
was  it  to  their  interest  to  disturb  what  had 
taken  place.  Why  should  they  pay  this  large 
sum  of  money  into  the  clearing  house  in  re- 
lief of  the  debtor  bank?  Assuredly,  this 
money  was  not  paid  for  the  benefit  or  use  of 
the  Keystone  National  Bank.  The  other 
banks  niade  the  payment  in  promotion  of  their 
own  interests  as  members  of  the  association, 
primarily  in  order  that  they  might  make  set- 
tlements inter  m.  This  they  were  at  liberty 
to  do  without  relinquishing  any  of  their 
rights  or  equities  as  against  their  defaulting 
associate.  The  obligation  of  the  Keystone 
National  Bank  to  pay  its  debtor  balance  re- 
mained in  full  force.  Without  the  payment 
of  the  147,029.75,  the  bank  was  not  entitled 
to  tiie  return  of  the  deposited  packages. 
Hence  those  packages  were  rightfully  with- 
held from  the  bank.  Nothing  is  better  set- 
tled than  the  right  of  a  transferee  of  a  pledge 
to  hold  it  until  the  debt  for  which  it  was 
given  Is  paid.  Story,  Bailm.  §  827 ;  Donald 
▼.  Suckling,  L.  R.  1  Q.  B.  585;  TaUy  v. 
JFreedmaru'  Ban.  db  T.  Co.  08  U.  S.  821,  23 
L.  ed.  886.  This  principle  is  peculiarly  ap- 
plicable here,  for  the  clearing-house  manager 
held  the  deposited  packages  for  the  benefit  of 
the  creditor  banks.  It  is  our  judgment  that 
the  morning  exchange  between  the  associated 


banks  was  valid,  and  was  not  avoided,  or  the 
rights  thereunder  of  the  clearing-house  asso- 
ciation or  of  the  creditor  banka  impaired,  by^ 
what  subsequently  occurred. 

It  is  quite  plain  that  the  court  below  pro- 
ceeded upon  views  radically  different  nom- 
those  we  have  expressed.  The  decree,  it  will 
be  perceived,  entirely  overlooks  the  default 
of  the  Keystone  National  Bank,  and  puts  the 
receiver  in  a  far  better  position  than  the  bank 
would  have  been  in  haa  it  fulfilled  the  terma 
of  its  pledge.  Had  it  done  that,  It  would 
have  paid  into  the  clearing  house  $47,029.75, 
whereas,  without  paying  anything,  the  re- 
ceiver has  a  decree  requiring  the  defendantt' 
to  account  to  him  for  the  wnole  $70,005.46. 
We  are  unable  to  accept  that  result  as  Just. 
The  principle  of  the  decision  of  the  supremr 
court  in  the  case  of  Qwtt  v.  AriMtrong^  mpra^ 
requires  that  the  equities  and  rights  arising 
from  the  express  agreements  or  implied  from 
the  nature  of  the  dealings  between  the  Key- 
stone  National  Bank  on  the  one  side  and  the 
clearing-house  association  or  the  other  mem- 
bers thereof  on  the  other  side,  prior  to  the 
closing  of  the  bank,  shall  be  preserved  aud 
enforced. 

Was  anything  done  prejudicial  to  the 
rights  of  the  Keystone  National  Bank  or  ita- 
receiver?  As  already  stated,  the  clearinff- 
house  due-bills,  amounting  to  $41,197.86, 
which  the  bank  had  given  for  its  balances  on 
the  exchanges  of  the  preceding  day,  were 
paid  out  of  the  fund  claimed  by  the  receiver. 
Can  the  rightfulness  of  that  appropriation  be* 
gainsaid?  On  the  face  of  each  due-bill  It 
was  stipulated  that  it  was  **  payable  only  in 
the  exchanges  through  the  clearing-house  the 
day  after  issue. "  Those  due-bills  were  act- 
I  ually  in  the  morning  exchange  on  March  20, 


ments  was  around  for  denying  a  clearance  of  the 
other  statement,  although  it  was  also  held  that  the 
failure  affected  both  statements.  National  City 
Bank  y.  New  York  Nat.  Gold  Bzch.  Bank,  101 N. 
T.  506. 

Such  a  bank,  being  the  common  agent  for  dealers 
tn  gold,  employed  in  the  settlement  of  their  con- 
tracts, which  furnished  and  delivered  the  gold  to 
^IfUl  the  contract  of  a  dealer  who  was  in  default, 
was  held  estopped  from  denying  the  right  of  such 
dealer  to  the  benefit  of  the  contract  on  tendering 
to  the  bank  the  amount  of  gold  so  delivered  with 
a  demand  for  the  currency  received,  but  that  the 
Imnk  was  entitled  to  retain  as  an  indemnity  for 
furnishing  it  so  much  of  the  currency  received  as 
the  gold  was  actually  worth  at  the  time,  and  that 
the  dealer  was  only  entitled  to  the  surplus.  Fowler 
w.  New  York  Gold  Bxch.  Bank,  07  N.  Y.  188.  This 
<Mue  is  decided  on  the  principles  governing  bro- 
kers, and,  although  it  involves  the  business  of  a  so- 
called  clearing  house,  seems  to  have  less  relevancy 
to  the  subject  of  clearing  houses  for  banks  than  to 
the  general  business  of  stock  and  produce  ez- 
ehanges,  and  their  system  of  mutual  oancellationa 
•nd  adjnatment  of  diffexenoes. 

j.  Oountry  (Xearino-howe  qf  lAmdofL 

The  business  of  a  clearing  house  for  oountry 
Imnks,  recognised  in  London,  has  been  recognized 
in  several  cases.  In  Bailey  v.  Bodenham.  16  0.  B.  N. 
8.  288,  it  was  assumed  to  be  proper  to  send  a  check 
on  a  ooaotry  bank  to  London  for  presentation  at 
tiie  oountry  clearing-house,  but  the  question  actu- 
ally Involved  was  as  to  diligence,  after  the  refusal 
at  the  otaeok  at  the  olearing  house  beoams  the 
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drawee  had  ceased  to  have  any  correspondent  1d< 
London. 

In  Hare  v.  Henty,  10  0.  B.  N.  8. 66,  a  check  was 
sent  by  a  bank  to  its  correspondent  in  London  for 
presentation  at  the  country  clearing  house  to  the 
correspondent  of  the  drawee  bank,  and  it  was  held, 
on  the  question  of  neglience,  in  presenting  it  to- 
ward the  depositor  of  the  check  that,  as  It  was  pre- 
sented through  the  clearing  house  and  reached  the 
drawee  as  soon  as  the  rules  required  if  there  had' 
been  no  olearing  house,  there  was  no  negligence. 

k.  MitoeOaneout, 

The  following  oases  are  of  interest  in  this  oonne<K 
tlon  although  they  involve  clearing  house  only  in- 
cidentally. 

Payment  of  the  amount  of  a  statement  sent  by  a- 
bank  as  representing  paper  taken  up  at  a  clearing- 
house, but  which  in  fact  includes  the  amount  of  a 
forged  certificate  of  deposit  which  had  been  de- 
posited in  the  bank  for  collection  and  not  eent 
through  the  clearing  house,  and  failure  to  discover 
the  forgery  until  after  the  close  of  business  hours, 
was  held  not  to  prevent  remedying  the  mistake* 
Alien  v.  Fourth  Nat.  Bank  of  New  York,  60  N.  Y. 
UL 

A  bank  which  has  obtained  an  aoeommodatton 
note  for  use  at  the  clearing  house,  by  solicitation 
of  its  president  and  sole  managing  officer,  was  held 
estopped  to  deny  its  own  want  of  legal  capacity  t» 
take  it  for  that  purpose.  Simons  v.  Fisher,  SO  L» 
B.  A.  66A,  56  Fed.  Bep.  90S. 

For  note  on  exceptions  to  the  prohibition  of  pre* 
ferences  by  insolvent  national  banks,  see  Blmira 
8av.  Bank  v.  Davis  (N.  Y.)  ante^  p.  54A.   B.  A.  B. 
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1891.  They  were  in  the  packages  amountioflr 
to  $117,035.21,  delivered  to  the  clerk  of  the 
Keystone  National  Bank.  They  were  en- 
titled to  payment  out  of  the  bank's  credit  of 
$70, 006. 46  in  that  morning's  exchanges.  The 
application  of  the  $41,107.86  to  those  due- 
bills  was  therefore  right,  even  upon  the  re- 
ceiver's hypothesis  as  to  the  origin  of  the 
fund  which  the  clearing-house  manager  dis- 
bursed. The  due-bills  were  extinguished. 
By  no  possibility  can  they  come  against  the 
funds  in  the  hands  of  the  receiver. 

Is  the  receiver  in  any  position  to  question 
the  application  of  the  $28,808.10  to  the  in- 
debtedness of  the  Keystone  National  Bank 
as  a  member  of  the  clearing-house  association 
on  its  loan-certiflcate account?  That  liability 
arose  from  the  course  of  dealings  be  ween  the 
bank  and  the  clearing  house,  and  under  an 
express  agreement  between  all  the  members 
thereof,  whereby  the  other  associated  banks 
were  chargeable  with  any  loss  occasioned  by 
the  failure  of  the  Keystone  National  Bank  to 
pay.  The  other  banks,  therefore,  had  a  pre- 
yailing  equity  to  have  applied  to  that  acbt 
money  of  their  own  which  they  paid  into  the 
clearing-house  under  the  circumstances  as 
discloB^.  How  can  the  receiver  object  that, 
as  the  outcome  of  the  settlement  between  the 
other  banks,  a  balance  from  funds  which  they 
provided  was  applied  to  the  reduction  of  the 
debt  due  by  his  bank?  Then,  again,  the  re- 
•ceiver,  who  has  no  higher  rights  than  his 
bank,  is  in  a  court  of  equity.  Here  he  is  met 
by  the  default  of  the  bank  m  not  paying  into 
the  clearing-house  the  $47,029.75  it  was 
bound  to  pay.  He  has  not  deemed  it  to  be 
for  the  interest  of  his  trust  to  pay  that  money. 
He  does  not  propose  to  do  so.  How,  then, 
<;an  he  ask  a  decree  against  the  defendants 
for  the  $28, 808. 10?  Obviousl  jr,  to  the  extent 
of  his  bank's  default,  he  is  without  equity. 

For  the  reasons  stated,  we  hold  that  the  re- 
•ceiyer  has  no  good  ground  upon  which  to 
challenge  the  transactions  in  the  clearing- 
house. We  add  a  single  obseryation:  A.s 
the  right  of  set-off  existed  between  the  banks, 
Scott  y.  Armstrong,  supra;  Tardley  y.  Clothier, 
m  Fed.  Kep.  506,  11  L.  R.  A.  462.  it  is  by 
CO  means  clear  that  the  other  creditors  of  the 
Keystone  National  Bank  would  haye  fared 
better  if  the  exchange  had  not  taken  place. 
With  claims  aggregating  $117,035.21  as 
Against  claims  for  $70,005.46,  it  would  seem 
improbable  that  anything  would  have  been 
recoverable  by  the  receiver. 

Finally,  the  receiyer  does  not  show  himself 
to  be  entitled  here  to  equitable  relief  of  any 
nature.  The  due-bills  for  $41,197.86  are  en- 
tirely oat  of  the  way.  It  does  not  appear 
that  any  items  in  the  packages  for  $117,035.21 
have  been  proved  against  the  funds  in  the 
hands  of  the  receiyer,  or  have  been  presented 
to  him  for  payment,  or  that  any  suit  thereon 
has  been  brought  or  is  threatened.  If  the 
receiver  has  the  right  to  insist  upon  the 
formal  cancellation  of  $28,808.10  of  those 
items  (which  is  the  utmost  he  can  claim) ,  the 
present  bill  is  not  available  to  him  to  secure 
such  decree.  No  such  relief  is  here  sought. 
The  bill  is  not  framed  for  that  purpose.  It  is 
not  apparent  that  the  receiyer  needs  the  aid  of 
ft  court  of  equity ;  but,  if  he  isentitled  to  equi- 

^  L.  R.  A. 


table  relief,  it  is  as  against  the  other  banU 
Those  banks  are  not  parties  to  this  sniL 

The  decree  of  the  Qircuit  Court  is  rewtwi, 
and  the  case  is  remanded  to  that  court  with 
directions  to  dismiss  the  bill  of  oomplsuk 

Green*  District  Judge,  dissents. 

Bntler*  District  Judge  ooncttn : 
While  I  belieye  the  foregoinf;  opinion  snf- 
ficiently  y indicates  the  conclusion  reached.  I 
desire,  in  yiew  of  the  dissent  expressed,  to  add 
a  few  lines.  It  must  be  kept  in  mind  that 
the  suit  is  against  certain  individuals  as  the 
clearing-house  committee,  and  not  sfftiDst 
the  banks  involved  in  the  exchange.  If  tin 
latter  did  anything  by  which  the  piaintif  it 
agCTieyed  we  cannot  consider  it  here.  Tlie 
de^ndants  are  only  liable  for  their  own  scU 
These  acts  are  those  connected  with  the  ex- 
change of  March  20,  1891.  What  were  thej? 
On  uie  morning  of  that  day  the  Keystoae 
Bank  delivered  to  their  manager  a  package 
of  its  own  obligations  (received  from  other 
banks  for  cancellation)  to  be  held  as  secaritj 
for  the  payment  of  $47,000,  which  it  had  un- 
dertaken to  pay  by  12  o'clock  that  day.  It 
did  not  pay ;  and  as  the  value  of  the  securitj 
depended  upon  holding  the  indorsers,  the 
committee,  on  being  indemnified  by  the  re- 
ceipt of  an  equal  sum  of  money  from  the 
other  banks,  handed  the  obligations  over  to 
them.  On  this  state  of  facts  what  claim  hti 
the  receiver  on  the  committee?  Until  tin 
$47,000  are  paid  by  the  Keystone  or  the  r^ 
ceiver,  neither  has  any  right  to  the  obliga- 
tions ;  nor  can  either  complain  of  the  disposi- 
tion made  of  them.  When  the  money  for 
which  they  are  pledged  is  paid  the  leoeiTer 
will  be  entitled  to  them,  and  the  committee 
must  then  produce  them,  or  account  for  their 
value.  The  bank  did  not  pay  the  money,  and 
the  receiyer  will  not,  because  it  greatly  ei- 
oeeds  the  value  of  the  obligations — whidi 
consist  of  promises  of  the  broken  buik,  com- 
paratiyely  worthless.  Their  value  is  just  the 
amount  of  the  dividends  they  will  draw  if 
not  redeemed.  If  the  receiyer  redeems  them 
he,  or  rather  the  creditors  of  the  bank,  will 
be  benefited  to  the  extent  of  the  diyidendi 
thus  saved — nothing  more. 

The  fundamental  error  of  the  plaintiff  con- 
sists in  the  assumption  that  the  exchange  of 
obligations  was  annulled  by  the  subseauent 
transaction  between  the  committee  and  the 
other  banks — respecting  which  nothing  need 
be  added  co  what  is  said  in  the  foregoing 
opinion.  But  if  we  concede  this  assumptioa 
the  plaintiff  will  not  be  helped.  The  annul- 
ment of  the  exchange,  if  it  bound  the  Key- 
stone, might  and  doubtless  would  entitle  the 
latter  to  a  return  of  the  $70,000  of  obliga- 
tions, which  it  had  preyiously  held.  But  it 
would  not  render  the  committee  liable  for 
their  return.  The  committee  never  had  nor 
saw  them.  But  even  conceding  the  com- 
mittee's responsibility  for  their  return,  the 
assumption  that  it  became  liable  to  pay  $70,- 
000  for  failure  to  return  them  is  clearly  er- 
roneous. In  such  case  the  measure  of  dam- 
ages would  be  the  amount  the  receiver  lost 
by  such  failure.  This  would  be  the  value 
of  the  obligations  to  him  and  the  creditors. 
liCt  us  see  what  this  is.    The  banks  owiof 
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the  oblijntlons,  held  $117,000  of  the  Key- 
itone'8  liabilities,  which  were  a  yalid  set- 
off. The  receiver  could  not  therefore  recover 
a  cent.  The  obligations  nevertheless  had  some 
valae,  as  they  would  extinguish  $70,000  of 
the  Keystone's  liabilities,  thus  diminishing 
the  claims  against  its  assets  that  much ;  sav- 
ing to  the  creditors  the  dividends  which  the 
$70,000  of  obligations  would  draw  if  not 
•canceled.  This,  then,  is  the  loss  from  failure 
to  return  them.  If  the  assets  will  pay  80  per 
•cent  (which  is  very  improbable),  the  divi- 
dends on  $70,000  would  be  $21,000.  Thus 
we  see,  even  assuming  that  the  exchange  was 
annulled,  and  that  the  committee  became 
responsible  for  (he  obligations,  the  receiver 
is  not  entitled  to  $70,000,  as  claimed  and 
awarded.  As  the  dividend  rate  is  not  as- 
certained we  cannot  know  what  (in  this  view) 
the  receiver's  loss  is. 

But  the  plaintiff  further  assumes  that  the 
clearing-house  received  $70,000  for  the  Key- 
stone Bank,  in  its  transaction  with  the  other 
banks,  after  the  Keystone's  failure.    This 
assumption  is  wholly  unwarranted.    Nothing 
I  think  can  be  plainer  than  that  the  other 
banks  did  not  pay  any  money  to  the  com- 
mittee for  the  Kevstone,  or  its  receiver.   Why 
should  they?    Wliat  object  could  they  have 
in  doing  so?    They  owed  that  bank  nothing. 
On  tiie  contrary  it  owed  them.     Why  there- 
fore Aould  they  volunteer  to  pay  the  obliga- 
tions it  had  held  against  them  while  they 
held  its  obligations  (which  were  an  available 
«et-off),  exceeding  the  amount  in  $47,000? 
In  doing  so  they  would  simply  throw  away 
$70,000,  (saving  the  inconsiderable  sum  that 
might  be  recovered  back  in  dividends).    It 
is  clear  that  none  of  the  moneypaid  to  the 
•committee  was  intended  for  the  Keystone,  or 
inured  to  its  benefit.    It  gave  up  nothing. 
Its  rights  under  the  exchange  remain  intact. 
When  it  pays  its  debt  the  obligations  must 
be  returned  or  their  value  accounted  for.    The 
•object  of  the  other  banks  in  paying  money 
to  the  committee  is  not  clear,  and  we  are  not 
•called  upon  to  ascertain  it.    Why  it  was  paid 
«nd  what  was  done  with  it  is  unimportant. 
It  ^as  their  own,  to  do  with  as  they  pleased. 
It  was  proiMkblv  paid  to  settle  balances  among 
'themselves,    fiut  whatever  the  object  was,  it 
ia  clear  that  it  was  not  to  benefit  the  Keystone 


• 

Bank,  and  did  not  Interest  it.  It  Is  conceded 
that  the  object  was  to  benefit  themselvea, 
alone. 

The  erroneousness  of  the  decree  may  be  11* 
lustrated  by  another  statement.  The  Key- 
stone Bank  cannot  claim  to  be  placed  in  a 
better  position  than  it  occupied  at  the  date  of 
its  failure,  or  to  be  benefited  by  its  refusal 
to  keep  its  contract  and  the  action  forced  on 
the  other  banks  thereby.  Yet  it  is  indis- 
putable that  the  decree  does  place  it  in  an 
infinitely  better  position — gives  it,  in  effect, 
over  $80,000  as  a  premium  for  its  faithless- 
ness. Let  us  see  if  this  cannot  be  demon- 
strated. K  the  bank  had  kept  its  contract, 
it  would  have  paid  out  $47,000,  which  would 
have  been  lost  to  the  receiver  and  creditors — 
by  diminishing  the  assets  for  distribution 
that  much.  It  would  then  receive  $117,000, 
not  of  money,  but  of  its  own  nearly  worth- 
less obligations,  for  cancellation.  The  receipt 
of  these  obligations  would  have  benefited  the 
receiver  and  cred iters  j  ust  to  the  extent  of  the 
dividend  the  obligations  would  draw  if  not 
canceled.  Now  supposing  the  dividend  rate 
to  be  80  per  cent  (which  is  doubtless  mudi 
too  high)  the  dividends  on  the  $117,000  of 
obi igations  would  be  $85, 100.  To  redeem  and 
cancel  them  costs  $47,000;  deducting  the 
$85,100  from  this  shows  a  loss  to  the  receiver 
and  creditors  of  $11,900,  as  the  result  of 
carry  i ng  out  the  contract.  The  reoei  ver  acted 
wisely  therefore  in  not  carrying  it  out;  he 
saved  $11,000.  But  because  he  did  not  carry 
it  out  and  the  committee  and  the  other  banks 
entered  into  the  subseauent  transaction  on 
their  own  account,  ana  for  their  own  ex- 
clusive benefit,  he  is  given  an  additional  sum 
of  $70,000;  and  is  thus  made  a  gainer  in 
$81,000  by  the  failure  to  keep  the  contract. 
If  the  banks  had  intended  to  annul  the  ex- 
change of  obligations  (which  they  could  not 
do  after  the  receiver's  rights  attached),  they 
would  of  course  have  returned  the  obligations 
received  by  them  from  the  Keystone,  and  set 
off  against  them  the  obligations  of  that  bank 
which  they  held.  To  pay  it,  or  for  it,  $70,- 
000  in  money,  as  it  is  alleged  they  did, 
would  have  been  an  act  of  folly  incompatible 
with  sanity.  Of  course  nothing  of  tl^  kind 
was  intended  or  done. 

Reversed,  167  U.  8.  844,  42  L.  ed.  192. 
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LOUIS.  IRON  MOUNTAIN  &  SOUTH- 
ERN R  CO.,  Plff.  in  Err., 
c. 

Mrs.  D.  L.  NEEDHAM  et  al 

(fiSVeO.  Bep.  107.) 

M.m    The  duty  of  opening  and  closing  m 

wvi.tch  in  the  ordinary  operation  of  a  railroad 
Is    not  one  of  the  personal  duties  of  the  master 


wliioh  oaunot  be  delegated  to  a  servant  so  as  to 
brlD^  negligence  in  respeot  to  it  within  the  rule 
as  to  fellow  aervaota. 

8«  The  neifllg^noe  of  the  eondnetor  of  m 
eonsti*action  train  in  leaving  open  a  switch, 
which  a  rule  of  the  compaay  makes  it  bis  duty 
to  attend  to  in  person  la  the  negUgenoe  of  a  fel- 
low servant  of  a  lireman  on  a  passenger  train 
who  Is  injured  In  conseqaenoe  of  the  open 
switch. 


ITOTB.— The  above  ease  is  a  valuable  oontrlbu- 
-Cf on  to  the  law  of  fellow  servants  in  its  discuaslon 
«uid  denial  of  the  application  of  |the  rules  as  to 
.m  master's  absolute  duties  to  the  olcsing  of  a 
switch. 

li.  RA.  63 


The  relation  of  superior  and  Inferior  servants  is 
dlaouaaed  carefully  in  notes  to  Dixon  v.  Chicago 
ft  A.  B.  Go.  (Mo.)  18  L.  B.  A.  792,  and  Belyea  v.  Kan- 
sas City,  Ft  8.  ft  G.  B.  Go.  (Ho.)  IS  L.  B.  A.  617. 
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anly  i«.  18MJ 

ERROR  to  the  drcnit  Ck)urt  of  the  United 
States  for  the  Eastern  District  of  Arkan- 
sas to  review  a  Judgment  in  favor  of  the  plain- 
tiff in  an  action  tooaght  to  recover  damages 
for  personal  injuries  resulting  in  death  and  al- 
lege to  have  Deen.caused  by  defendant's  negli- 
gence.    Beversed, 

The  facto  sufficiently  appear  in  the  opinion. 

Before  Caldv^ell  and  Sanborn,  Circuit 
Judg€$,  and  Thayer,  District  Judge, 

Mean,  George  £•  Dodfl^e  and  B.  S. 
Johnson*  for  plaintiff  in  error: 

All  persons  who  are  in  the  employment  of  the 
same  master,  workine  in  the  same  common  ser- 
vice, or  engaged  in  tne  same  geneitd  business, 
though  it  may  be  in  different  grades  or  depart- 
ments of  it,  are  fellow  servanto  who  take  the 
risk  of  each  other's  negligence. 

OraveUe  ▼.  MinncapoSi  A  8i.  L.  R.  Co.  B 
McCrary,  8S2;  Valtm  ▼.  Ohio  A  M.  R.  Oo.  85 
lU.  600. 

Common  employment  is  service  of  such 
kind  where  employes  belong  to  one  master, 
are  paid  from  tiie  same  source,  and  are  en- 
gaged in  the  same  business.  The  following 
•noplov6s  have  been  held  to  be  fellow  servants. 

Brakeman  and  engineer. 

RandaU  ▼.  Baltimore  db  0.  R  €h.  109  XT.  S. 
488,  27  L.  ed.  1005;  Miseauri  Pae.  R,  Oo.  v. 
TcBcoi  dP.  R,  Oo.  81  Fed.  Rep.  527. 

Brakeman  and  fireman. 

Kersey  ▼.  Kansas  Oity,  8t,  J.  df  C.  B.  R.  Oo. 
79  Mo.  862;  Battersan  ▼.  Chicago  db  O.  T.  R, 
Oo.  49  Mich.  192. 

Brakeman  and  conductors. 

Hodgkins  ▼.  Eastern  R.  Oo.  119  Mass.  4t9. 

Conductors  and  firemen. 

Slater  w.  JeweU,  85  N.  Y.  61,  89  Am.  Rep. 
07. 

Brakeman  and  yardmaster. 

Beset  y.  2fm  York  Cent,  db  ff.  R.  R.  Co.  70 
N.  Y.  171. 

Conductors  and  surveyors. 

Ross  V.  New  York  Cent,  db  H.R  R.  Oo.n 
Hun,  488. 

Engineers  and  yardmasters. 

Union  Pae.  R  Oo.  v.  Young,  8  Kan.  668; 
Union  Pae.  R.  Co.  y.  MiUiken,  Id.  647. 

Engineers  and  switch  tenders. 

Chicago,  R  I.  dt  P.  R  Co.  v.  Henry,  7  111. 
App.  822;  Daub  v.  Northern  Pae.  R  Co.  18 
Fed.  Rep.  625;  Naylor  v.  New  York  Cent,  db 
H,  R.  R.  Co.  88  Fed.  Rep.  802. 

Engineers  and  track  repairers. 

Van  Wickle  v.  Manhattan  R  Co.  82  Fed. 
Rep.  278;  Chicago  db  A.  R  Co.  v.  Murphy,  58 
Bl.  886,  5  Am.  Rep.  48;  Rollback  y.  Paeifie 
Railroad,  48  Mo.  187. 

Station  agent  and  brakeman. 

Toner  y.  Chicago,  M.  db  St.  P.  R  Oo.  99 
Wis.  188;  Oaffney  y.  New  York  db  N.  B.  R 
Oo.  15  a  I.  456. 

Yardmaster  and  car  coupler. 

Webb  v.  Richmond  dh  D.  R  00.97  N.  C.887. 

Trainmen  on  different  trains  are  fellow  ser- 
▼anto. 

Van  Avery  y.  Union  Pae.  R  Oo.  26  Fed. 
Rep.  40;  Central  Trust  Go,  v.  Wabash  8t.  L.  db 
P.  &  09.  84  Fed.  Rep.  616;  Eaeton  y.  Houston 
db  T.  O,  JS.  Co.  82  Fed.  Rep.  898;  McKaw  y. 
Northern  Pae.  R  Co.  42  Fed.  Rep.  888;  &n- 

96  L.  R.  A. 


I  tucky  Cent.  R  Co.  y.  Ackl^,  87  Kj.  978;  M^- 
Master  y.  Illinois  Cent.  R.  Oo.  66  MisL  264; 
Miller  y.  Southern  Pae.  R.  Co.  20  Or.  985:  a. 
Louis.  L  M.  db  db  8.  Railway  y.  Shaeke^ifrd, 
42  Ark.  420. 

In  Chicago,  M.  db  St.  P.  R  Oo.  ▼.  Ross,  119 
U.  S.  877,  28  L.  ed.  787,  the  only  point  the  su- 
preme court  decided  is,  that  the  negligence  of 
the  conductor  of  a  railway  train  is.  as  regards 
the  other  train  hands  upon  the  same  tzaic  over 
which  he  has  control,  the  n^ligeooe  of  ths 
master. 

Meatman  y.  Union  Pae.  ROo.VT  Fed.  Rep. 
189;  Howard  v.  Denver  dbRG.ROa.26 Pel 
Rep.  840;  Garrahy  v.  Kansas  City,  SLJ.AC 
B.RCo.26  Fed.  Rep.  262.  note;  Baltimore  ^ 
0.  R.  Co.  V.  Baugh,  149  U.  S.  879,  87  L.  ed. 
778;  RandaU  y.  Baltimore  db  O.  R  Co.  109  U. 
S.  478,  27  L.  ed.  1008;  BalHmore  dbO.RCo.  v. 
Andrews,  17  L.  R.  A.  190,  6  U.  S.  App.  75.  5» 
Fed.  Rep.  728;  Minneapolis y.  Lundin^  Sd¥td. 
Rep.  525;  Northern  Pae,  R  Co.  y.  Gawtnaugk, 
10  U.  S.  App.  197,  51  Fed.  Rep.  517:  Bnri^ 
y.  Toledo  A.  A.  db  N.  M.  R  Co.  i»  Mich.  409; 
KerUn  y.  Chicago,  P.  db  Bt.  L.  R  Oo.  90  Ti^ 
Rep.  185. 

It  was  not  the  master's  dnty  to  see  thai  the 
switch  was  kept  closed. 

Miller  v.  Southern  Pae  R  Oo.  supra. 

Messrs.  James  P«  Clarke,  J.  C.  Har> 
shall*  and  C.  T.  Cofflman,  for  def endaots 
in  error: 

The  court  instructed  the  jury  that  it  was  tfas 
duty  of  the  railroad  company  to  haye  that 
switch  in  proper  order.  If  the  testimonv 
shows  that  it  was  not  in  proper  order  by  rea- 
son of  not  having  a  target  that  could  be  seen 
by  the  engineer,  and  for  that  reason  the  injury 
w^as  caused  and  the  man  came  to  his  death. 
then  it  was  the  negligence  of  the  company. 

There  was  no  exception  to  this  declaratioa 
by  the  court,  and  it  stands  as  the  unchallenged 
law  of  the  case,  defininsr  the  duties  of  the  mas- 
ter in  respect  to  the  switch. 

Under  these  circumstances  the  jury  oonkl 
reach  but  one  conclusion.  This  bein^  true, 
any  error  the  court  might  have  made  id  any 
instruction  relating  to  any  other  aspect  of  the 
case  became  immaterial. 

Northern  Pae.  R  Oo.  y.  C^ariess,  61  Fed. 
Rep.  562;  8t.  Louis,  A.AT.R.  Co.  y.  Tripleti, 
11.  L.  R  A.  778. 54  Ark.  289;  Weetyr.  Ommdat, 
185  U.  S.  521,  84  L.  ed.  25a 

There  was  no  error  in  that  part  of  the 
charge  of  the  court  which  defined  the  relaticm- 
ship  of  the  conductor,  Fertime,  to  be  that  of 
viceprincipaL 

Chicago,  M.  db  8t.  P.  R  Oo.  y.  Roes,  112  U. 
S.  877.  28  L.  ed.  787,  establishes  the  repre- 
sentative character  of  the  conductor  as  the 
fixed  status  of  that  official. 

BaUimore  dt  0.  R  Co.  y.  Baugh,  149  U.  a 
879,  87  L.  ed.  778,  concedes  the  soundness  of 
this  decision  by  saying  that  as  to  the  duties 
properly  pertaining  to  the  position  of  a  con- 
ductor, his  representative  character  could  not 
be  chan^  by  any  rule  or  other  action  of  the 
corporation  master. 

It  is  said  that  this  representative  character 

of  the  conductor  is  confined  to  subordi nates oa 

his  own  train.    The  principle  which  underlies 

the  whole  dedsion  aoes  not  Jostii^  any  such 

I  conclusion. 
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Baffidai0  ▼.  Northern  Poe.  R  Co.  42  Fed. 
Rep.  888;  DanM  ▼.  Chaapeake  db  0.  R,  Co.  86 
W.  Ya.  807;  Jenki7i$  t.  Biekmond  db  D.  B.  Co. 
89  a  C.  007;  Ma9e  y.  Northern  Pae.  R.  Co.  67 
Fed.  Bep.  288;  Union  Pae,  R.  Co.  ▼.  Cal- 
laghan,  66  Fed.  Rep.  988;  Coleman  t.  Wil- 
mington, C.  df  A.  R  Co.  26  8.  C.  i46,  60  Am. 
Rep.  616;  Woodi  ▼.  Lindoatt,  48  Fed.  Rep.  62. 

Saabom*  dreuit  Judge,  delivered  the 
opinion  of  the  court: 

Ib  a  railroad  company  liable  under  the  gen- 
eral law  for  the  injury  of  an  employ^  on  one 
train  caused  by  the  negligence  of  the  con- 
ductor of  another  train  in  leaving  a  switch 
open  that  it  was  his  duty  to  close?  . 

The  writ  of  error  is  brought  to  reverse  a 
Judgment  recovered  bv  the  defendant  in  er- 
ror Mrs.  D.  L.  Needham  against  the  St. 
Liouis,  Iron  Mountain  &  Southern  Railway 
Company,  the  plaintiff  in  error,  for  the  death 
(rf  her  husband.  The  action  was  brought 
under  sections  6226  and  6226  of  Mansfield's 
Digest  of  the  Statutes  of  Arkansas,  which  per- 
mit the  personal  representatives  or  heirs- at- 
law  to  recover  for  the  death  of  a  person  caused 
by  any  wrongful  act,  neglect,  or  default  that 
would  have  entitled  the  party  injured  to  have 
recovered  if  death  had  not  ensued.  8t.  Louie, 
Z  M.  dJSL  R.  Co.  V.  Needham,  10  U.  S.  App. 
889,  8  0.  C.  A.  129,  and  62  Fed.  Rep.  871. 

A  rule  of  the  company  provided:  ''That 
conductors  of  all  trains,  when  approaching 
meeting  points  where  they  are  to  take  the 
sidine,  must  go  to  the  forward  part  of  trains, 
and  attend  to  the  switch  in  person.  On  train 
leaving  the  siding,  they  must  set  up  switch 
for  the  main  track  in  person.  Conductors 
must  not  assi^  this  duty  to  any  one,  but 
must  attend  to  it  In  person  in  every  instance.  * 

The  decedent  was  a  fireman  on  a  passenger 
train  running  south  from  Little  Rock,  Ark  , 
I>ecember  16, 1889.  About  two  hours  before 
this  passenger  train  arrived  at  Alexander  (a 
•tation  ten  miles  south  of  Little  Rock),  the 
conductor  of  a  construction  train  of  the  rail- 
road company  caused  the  switch  of  the  spur 
track  at  that  place  to  be  opened,  ran  his  train 
upon  that  track,  and  then  ran  it  north  to 
Ijittle  Rock,  and  left  the  switch  open,  when 
it  was  his  duty  to  close  it.  The  passenger 
train  ran  into  the  open  switch,  and  Mr.  Need- 
ham  was  killed.  The  counsel  for  the  com- 
pany requested  the  court  to  charge  the  Jury 
that  the  negligence  of  the  conductor  of  the 
construction  train  was  the  negligence  of  a 
fellow  servant  of  the  deceased,  on  account  of 
"vrhich  the  defendants  in  error  could  not  re- 
csover.  The  court  refused  to  grant  this  re- 
quest, and  charged  the  jury  l£at,  if  the  in- 
jury was  caused  by  the  carelessness  of  the 
conductor  of  any  train  in  opening  the  switch 
and  leaving  it  without  being  closed  properly, 
then  the  negligence  of  that  man  was  not  the 
negligence  of  the  fellow  servant,  but  the  neg- 
ligence of  the  company,  and  that,  if  the  d  lath 
of  Needham  was  caused  by  that  negligence, 
tbe  defendants  in  error  could  recover. 

In  Minnea/poHe  v.  Lundin,  7  C.  C.  A.  844, 
68  Fed.  Rep.  626,  627,  this  court  held  that  a 
servant  might  become  the  vice- principal  of 
bis  master,  either  on  account  of  the  character 
of  the  duties  th«  performance  of  which  was 

SOUR.  A. 


intrusted  to  him,  or  on  account  of  the  posi- 
tion of  general  supervision  and  control  of  the 
entire  business  or  a  great  department  of  the 
business  of  his  master  in  which  he  might  ba 
placed.  An  effort  is  made  to  sustain  the 
ruling  below  on  both  these  grounds.  It  is 
contended — First,  that  the  duty  of  keeping 
the  switch  in  proper  position  for  the  passage 
of  trains  is  an  absolute  personal  duty  of  a 
railroad  company,  and  that  it  cannot  so  del- 
egate it  as  to  relieve  itself  from  liability  for 
negligence  in  its  performance  (the  learned 
judge' who  tried  this  case  below  has  expressed 
his  views  upon  this  question  in  Maee  v. 
Northern  Pae.  R.  Co.,  67  Fed.  Rep.  288) ; 
second,  that  the  conductor  of  a  railroad  train 
is  the  head  of  a  distinct  department,  and  hence 
is  a  vice- principal  for  all  of  whose  derelic- 
tions of  duty  the  railroad  company  is  re- 
sponsible. 

Prima  facie  all  persons  engaged  in  a  com- 
mon employment  In  the  service  of  the  same 
master  are  fellow  servants.  A  servant  who 
enters  with  others  upon  a  common  employ- 
ment in  the  service  of  the  common  master  as- 
sumes the  ordinary  risks  of  that  service.  One 
of  these  ordinary  risks  which  he  thus  as- 
sumes is  the  risk  of  injury  from  the  negli- 
gence of  his  fellow  servants. 

It  is  the  duty  of  the  master  to  use  ordinary 
care  to  employ  fit  and  reasonably  careful  co- 
workmen  to  assist  in  the  common  service.  It 
is  his  duty  to  use  ordinary  care  to  furnish 
reasonably  safe  machinery  and  instrumental- 
ities with  which  the  servant  may  perform  his 
work,  and  a  reasonably  safe  place  in  which 
he  may  render  his  service,  and  to  use  ordinary 
care  and  diligence  to  keep  the  machinery,  in- 
strumentalities, and  place  in  a  reasonably 
safe  condition.  These  are  absolute  personal 
duties  of  the  master,  and  cannot  be  so  dele- 
gated as  to  relieve  him  from  liability  for 
Sieir  negligent  performance. 

But  is  the  timely  opening  and  closing  of 
switches  in  the  ordinary  operation  of  a  rail- 
road one  of  these  absolute  duties? 

The  quarryman  who  uses  due  care  to  fur- 
nish to  competent  servants,  and  to  keep  in 
repair,  a  strong  and  sound  derrick,  in  a  rea- 
sonably safe  place,  to  handle  the  product  of 
his  quarry,  has  performed  his  duty  as  a 
master.  He  is  not  responsible  to  one  of  his 
servants  because  another  so  negligently  oper- 
ates the  ropes  or  the  puUevs  that  the  safe 
place  that  the  master  furnished  is  made  un- 
safe, and  the  strong  derrick  dangerous,  so 
that  injury  results. 

The  manufacturer  of  lumber  who  uses  due 
care  to  furnish  and  to  keep  in  repair,  in  a 
reasonably  safe  place,  suitable  machinery  to 
transform  trees  into  the  myriad  forms  the  uses 
of  man  demand,  has  performed  his  personal 
duty  when  he  has  placed  this  machinery  in 
the  hands  of  reasonably  competent  servants 
to  be  operated.  The  risk  that  the  place  in 
which  it  is  operated  will  become  unsafe,  or 
the  machinery  dangerous,  by  the  negligence 
of  some  of  .the  servants  in  operating  It,  is  as- 
sumed by  the  servants  themselves,  because 
upon  them  rests  the  duty  of  careful  operation. 

In  other  words,  the  line  of  demarkation 
here  between  the  absolute  duty  of  the  master 
and  the  duty  of  the  servants  is  the  line  that 
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separates  the  work  of  construction,  prepara- 
tion* and  preservation  from  the  work  of  opera- 
tion. Is  the  act  in  qaestion  work  required 
to  construct,  to  prepare,  to  place  in  a  safe 
location,  or  to  keep  in  repair  the  machinery 
fumi^ed  by  the  employer?  K  so,  it  is  his 
personal  duty  to  exercise  ordinary  care  to 
perform  it.  Is  the  act  in  question  required 
to  properly  and  safely  operate  the  machinery 
furnished,  or  to  prevent  the  safe  place  in 
which  it  was  furnished  from  becoming  dan- 
gerous through  its  negligent  operation?  If 
so,  it  is  the  auty  of  the  servants  te  perform 
that  act,  and  they«  and  not  the  master,  as- 
sume the  risk  of  negligence  in  its  perform- 
ance. 

The  roadbed,,  ties,  tracks,  stations,  rolling 
stock,  and  all  the  appurtenances  of  a  well- 
equipped  railroad  together  constitute  a  great 
machine  for  transportation.  It  is  the  duty 
of  the  railroad  companv  to  use  ordinary  care 
to  furnish  a  sound  and  reasonably  safe  ma- 
chine, to  use  due  diligence  to  keep  it  in 
proper  repair,  and  to  use  ordinary  care  to 
employ  reasonably  competent  servants  to 
operate  it ;  but,  when  this  duty  is  performed, 
the  duty  refits  upon  the  servants  to  operate  it 
carefully.  In  the  case  before  us  there  is  no 
evidence  that  the  conductor  who  negligently 
left  the  switch  open  was  not  selected  with 
reasonable  care.  There  is  no  claim  that  there 
was  any  defect  in  the  switch  that  hindered 
or  prevented  the  conductor  from  closing  it. 
The  company  furnished  a  switch  sufficient  to 
move  the  rails,  and  used  due  care  in  selecting 
the  servant  to  operate  it.  Before  this  servant 
commenced  to  operate  it,  the  switch  was 
closed,  so  that  the  passenger  train  on  which 
the  decedent  was  killed  might  have  passed  in 
safety.  It  became  the  dutv  of  the  conductor, 
in  the  operation  of  the  railroad,  to  open  this 
switch,  and  to  run  his  train  through  it  upon 
the  spur  track.  He  did  so.  It  then  became 
his  duty  to  take  his  train  off  the  spur  track, 
and  to  close  the  switch.  He  took  his  train 
off,  and  proceeded  south,  but  carelessly  left 
the  switch  open.  His  negligence  was  not  in 
the  construction,  preparation,  or  repair  of  the 
railroad,  but  in  its  operation.  The  railroad 
was  safe  before  he  made  it  unsafe  by  his  neg- 
ligence in  operating  it,  and  he  was  discharg- 
ing none  of  the  personal  duties  of  the  master, 
but  one  of  the  duties  of  the  servant,  when  he 
became  guilty  of  the  fatal  negligence.  Any 
other  holding  would  annihilate  the  now  set- 
tled rule  of  liability  for  the  negligence  of 
fellow  servants.  It  will  not  do  to  say  that 
the  timely  movement  and  fastening  of  a 
switch  in  the  ordinary  operation  of  a  railroad 
is  requisite  to  provide  a  safe  place  for  the 
next  train  to  be  operated  in,  ana  hence  is  one 
of  the  personal  duties  of  the  master.  Under 
such  a  rule,  it  would  become  the  absolute 
duty  of  the  master  to  so  operate  all  switches, 
all  turntables,  the  levers  of  all  engines,  all 
brakes,  all  cars,  and  every  appurtenance  of 
the  railroad  that  every  place  upon  it  should 
at  all  times  be  safe,  and  no  negligence  of  any 
employ^  could  ever  cause  an  injury  to  an- 
other servant  for  which  the  master  might  not 
be  held  liable.  At  the  instant  of  the  injury, 
every  place  in  which  an  injury  is  inflicted 
Is  unsafe.    The  test  of   liability  is  not  the 
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safety  of  the  place  nor  of  the  machinery  at 
the  instant  of  injury,  but  the  character  of  the 
dut3%  the  negligent  performance  of  which 
caused  the  injury.  Was  It  a  duty  of  con- 
struction, preparation,  or  repair,  or  was  it  a 
duty  of  operation  of  the  machine? 

In  our  opinion,  the  duty  of  opening  and 
closing  a  switch  in  the  ordinary  operation  of 
a  railroad  is  not  one  of  the  personal  duties  of 
the  master,  but  a  duty  of  operation, — a  duty 
of  the  servant,— for  negligence  in  the  dis- 
charge of  which  another  servant  of  the  same 
master,  engaged  in  operating  a  train  over  the 
same  railroad,  cannot  recover.  And  so  are  the 
authorities. 

In  BandaU  v.  BaUiman  A  O,  JEL  Of.,  109 
U.  8.  488,  27  L.  ed.  1005,  a  brakeman  work- 
ing a  switch  for  his  train  on  one  track  in  a 
railroad  yard  was  held  to  be  a  fellow  servant 
with  the  engineer  of  another  train  of  the  same 
corporation.  Mr.  Justice  Gray,  in  delivering 
the  opinion  of  the  court  said :  **  The  ^nena 
rule  is  now  firmly  established  that  one  who 
enters  the  service  of  another  takes  upon  him- 
self the  ordinary  risks  of  the  negligent  acts 
of  his  fellow  servants  in  the  course  of  tihe 
employment.  .  .  .  Persons  stand in|^  in 
such  relations  to  one  another  as  did  this 
plaintiff  and  Uie  engineman  of  the  other  trmitt 
are  fellow  servants,  according  to  -the  rery 
great  preponderance  of  judicial  authority  in 
Uiis  country,  as  well  as  the  uniform  ooum 
of  decision  in  the  house  of  lords  and  in  tha 
English  and  Irish  courts,  as  is  clearly  shown 
by  the  cases  cited  in  the  margin;*  and  ha 
cites  numerous  authorities. 

In  Naylor  v.  New  York  OnU.  d  H,  IL  B. 
Oo, ,  88  Fed.  Rep.  801,  an  engineer  who  came 
to  his  death  by  the  carelessness  of  a  switch- 
man in  leaving  a  switch  open  was  held  to  be 
a  fellow  servant  of  the  latter. 

In  BoberU  v.  Chicago,  8t.  P.  M.  S  O,  R. 
Oo,,  83  Minn.  218,  a  train  ran  off  the  track 
in  consequence  of  a  misplaced  switch,  neg- 
ligently left  open  by  the  switchman,  and 
caused  the  death  of  the  baggage  master  on  the 
train.  The  court  held  that  uie  switchman  and 
baggage  master  were  fellow  servants,  wiUiin 
the  rule  exempting  the  company  from  lia- 
bility. 

In  Barvey  ▼.  Nmo  York  Cent,  d  HL  R.  B. 
Ob.,  88  N.  T.  481,  484,  the  fireman  on  an 
engine  which  was  thrown  from  the  track  bj 
a  misplaced  switch,  left  open  by  the  negli- 
gence of  a  switchman,  was  held  to  be  a  fellow 
servant  of  the  latter.  The  court  said :  **  This 
is  a  plain  case.  It  is  evident  that  the  primary 
cause  of  the  injury  was  the  neglect  of  tM 
switchman  Baldwin  to  properly  adjust  the 
switch  after  using  it  to  pass  the  local  freight 
back  upon  track  number  three.  As  Baldwin 
must  be  deemed  to  have  been  the  coaervant 
of  the  plaintiff's  intestate,  the  plaintiff  can- 
not recover,  unless  some  neglect  of  the  de- 
fendant, as  principal,  also  contributed  to  pio- 
duce  the  injury.**^ 

In  SUUtery  ▼.  ToMb  A  W,  B.  Ob.,  fiS  Ind. 
81,  a  brakeman  on  a  train  and  one  whose  duty 
it  was  to  attend  to  the  switch  were  declared 
to  be  engaged  in  the  same  general  undertak- 
ing, and  it  was  held  that  the  company  wae 
not  liable  to  one  for  an  injury  caused  by  tha 
negligence  of  the  other. 


1881 


8t.  Loui8»  I.  M.  &  S.  R.  Co.  v.  Nbedhah. 


887 


In  Chicago,  R  1.  d  P.  R  Oo.  t.  Henry,  7 
HI.  App.  922,  the  court  held  that  an  engineer 
running  a  switch  engine  and  a  switch  tender 
were  engaged  in  a  common  employment,  and 
were  fellow  servants. 

In  Walker  v.  BoUon  A  M,  RaUroad,  128 
Mass  10,  an  engineer  and  fireman  were  killed 
by  a  misplaced  switch,  which  had  been  neg- 
ligently left  open ;  and,  upon  an  action  to 
recover  damages  from  the  company,  the  court 
below  directed  a  verdict  for  the  defendant, 
and  this  verdict  was  sustained. 

In  MiUer  v.  BouUiem  Pae.  R  Co.,  20  Or. 
285,  the  engineer  and  fireman  upon  one  train 
were  injured  through  the  nejirligence  of  the 
conductor  and  brakeman  of  another,  who  had 
failed  to  properlv  close  a  switch.  The  court 
held  them  all  to  be  fellow  servants  with  each 
other,  and  refused  to  permit  a  recovery 
against  the  company.  In  the  opinion  in  this 
case  the  authorities  are  carefully  reviewed, 
the  reasoning  is  conclusive,  and  the  most 
satisfactory  and  exhaustive  consideration  of 
this  subject  we  have  found  In  the  books  is 
presented. 

See  also  Fa/rtoell  ▼.  Boeton  A  W,  R  Corp, 
4  Met.  49,  88  Am.  Dec.  889;  Oilman  v. 
Bastem  R  Oorp.  10  Allen,  288,  87  Am.  Dec. 
685;  Ocdumlnis,  G.  dt  L  Gent.  R.  Go.  v. 
Ih>eeeh,  68^1.  545,  18  Am.  Rep.  578;  Tinney 
T.  BosUm  d  A.  R.  Go.  62  Barb.  218 ;  Mc- 
Kinney,  Fellow  Servants,  g  188. 

But  it  is  said  that  the  conductor  whose 
negligence  caused  the  injury  occupied  such  a 
position  of  authority,  control,  and  supervis- 
ion that  he  was  a  vice- principal  of  the  com- 
pany, for  whose  derelictions  of  duty  it  was 
responsible,  whatever  might  be  the  character 
of  the  duty  he  engaged  to  perform.  In  sup- 
port of  this  proposition  are  cited  Ghieago,  M. 
d  8i.  P.  R.  Go.  V.  Roes,  112  U.  S.  877,  28  L. 
ed.  787;  Union  Pae.  R.  Go.  v.  Gallaghan,  6 
C.  C.  A.  205,  58  Fed.  Rep.  988;  Oarrdhy  v. 
Kansas  City,  St.  J.  d  G.  B.  R.  Go.  25  Fed. 
Rep.  258 :  Ragsdale  v.  Northern  Pae.  R.  Go. 
42  Fed.  Rep.  388 ;  and  Mass  v.  Norihtm  Pae, 
R  Go.  57  Fed.  Rep.  288. 

The  first  two  cases  are  easily  distinguish- 
able from  that  before  us.  In  the  Ross  Que 
the  engineer  on  a  freight  train  recovered  from 
the  company  for  the  joint  negligence  of  the 
conductor  of  his  own  train  and  the  conductor 
of  a  .fi^vel  train.  The  court  drew  a  distinc- 
tion **  between  servants  of  a  corporation  exer- 
cising no  supervision  over  others  engaged 
with  them  in  the  same  employment,  and 
agents  of  a  corporation  clothed  with  the  con- 
trol and  management  of  a  distinct  depart- 
ment, in  which  their  duty  is  entirely  that  of 
direction  and  supervision."  112  U.  S.  890,  28 
L.  ed.  792,  and  rested  its  decision  on  a  ground 
that  has  no  application  to  this  case,  viz. ,  that 
the  person  injured  was  under  the  direct  au- 
thority and  control  of  the  person  whose  neg- 
ligence caused  the  injury.  Moreover,  the 
decision  in  the  Ross  Gase  has  been  so  limited 
and  restricted  by  the  subsequent  decisions  of 
the  supreme  court  that  it  cannot  now  be 
treated  as  authority  in  any  case  which  does 
not  present  substantially  the  same  state  of 
facts. 

In  Union  Pae.  R  Go.  t.  Gallaghan,  supra, 
the  plaintiff  was  not  the  direct  subordinate  of 
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the  conductor.  But  he  was  riding,  by  direc- 
tion of  the  company's  superintendent,  on  a 
train  that  was  under  the  entire  control  and 
management  of  the  conductor,  who  directed 
at  what  time  it  should  start,  at  what  speed  it 
should  run,  at  what  stations  it  shoula  stop, 
and  for  what  length  of  time,  and  everything 
essential  to  its  successful  movements ;  and  it 
was  by  the  negligence  of  this  conductor  in 
discharging  his  duty  of  supervision  and  con- 
trol over  the  operation  of  distrain,  viz.,  in 
driving  it  too  fast,  and  in  failing  to  stop  at 
proper  stations,  that  he  ran  it  into  a  defective 
bridge,  and  caused  the  injury. 

The  opinion  in  Mase  v.  Northern  Pae.  R. 
Go. ,  supra,  rests  upon  the  proposition  that  the 
character  of  the  work  of  a  switchman  makes 
him  a  vice  principal, — a  proposition  that  we 
have  already  discussed  and  disapproved. 

So  far  as  the  cases  of  Garrahy  v.  Kansas 
Gity,  St.  J.  d  G.  B.  R.  Go.,  supra,  and 
Ragsdale  ▼.  Northern  Pae.  R  Co,,  supra,  hold 
that  under  the  general  law  a  conductor  or 
employe  on  one  train,  whose  negligence 
causes  the  injury  of  an  emoloyfi  of  the  same 
master  on  another  train,  is  not  the  fellow 
servant  of  the  latter,  it  is  sufficient  to  sav  that 
they  have  now  been  so  universally  disap- 
proved by  repeated  decisions  of  the  national 
courts  and  bv  the  late  decisions  of  the  supreme 
court  that  they  are  no  longer  authority. 

Thus,  inRandaU  v.  Baltimore  d  0.  R  Co., 
109  U.  S.  488,  27  L.  ed.  1005,  which  was 
decided  in  1^8,  the  brakeman  engaged  on  one 
engine  was  injured  while  turning  the  switch 
for  his  train,  by  the  negligence  of  the  en- 
gineer of  another  engine,  who  ran  the  latter 
upon  him.  This  engineer  had  absolute  con- 
trol of  his  engine  and  of  all  its  movements 
at  the  time,  but  he  was  held  to  be  a  fellow 
servant  of  the  injured  brakeman,  and  the  com- 
pany was  declared  to  be  exempt  from  lia- 
bility. 

In  Quebee  8.  8.  Go.  v.  Merchant,  188  U. 
S.  875,  88  L.  ed.  656,  which  was  decided  in 
1889,  the  stewardess  of  a  steam  vessel  was 
injured  through  the  negligence  of  the  porter 
and  carpenter  of  the  same  vessel.  The  latter 
failed  to  properly  secure  a  railing  across  the 
gangway,  and  the  stewardess  leaned  over  it, 
and  fell  into  the  water.  The  persons  com- 
posing the  ship's  company  were  divided  into 
three  departments — the  deck  department,  the 
engineer's  department,  and  the  steward's  de- 
partment. The  carpenter  and  porter  were  in 
the  deck  department,  and  the  stewardess  in 
the  steward's  department;  but  she  was  held 
to  be  a  fellow  servant  of  the  carpenter  and 
porter,  and  was  denied  a  recovery  against  the 
steamship  companv. 

In  Baltim^ore  d  0.  R.  Go.  v.  Andrews,  1  C. 
C.  A.  686,  50  Fed.  Rep.  728,  17  L.  R.  A. 
190,  6  U.  S.  App.  75,  decided  by  the  circuit 
court  of  appeals  for  the  sixth  circuit  in  1892, 
a  brakeman  on  one  train  was  held  to  be  the 
fellow  servant  of  the  conductor  and  engineer 
of  another  train,  by  whose  negligence  a  ool- 
lision  was  caused  in  which  the  brakeman  was 
killed. 

In  Bdliimore  d  C.  R  Co.  ▼.  Baugh,  149 
U.  S.  379,  87  L.  ed.  778,  decided  in  1898, 
the  supreme  court  held  that  an  engineer  who, 
under  the  rules  of  the  company,  was  ''re- 
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garded  m  conductor,"  and  who  bad  the  di- 
rection and  control  of  his  engine  and  of  his 
fireman  upon  it,  was  not  a  vice- principal  of 
the  company,  and  that  the  latter  was  not  li- 
able for  an  injury  to  the  fireman,  caused  by 
the  engineer's  negligent  disregard  of  his  or- 
ders. 

And,  finally,  in  Northern  Pae.  R,  €h.  t. 
Eamblv,  154  U.  S.  849,  88  L.  ed.  1009,  de- 
cided May  26,  1894,  the  supreme  court  held 
that  the  conductor  and  engineer  of  a  passenger 
train  who  negligently  drove  their  train  upon 
and  injured  a  common  laborer,  employed  un- 
der a  section  foreman  in  repairing  the  rail- 
road, were  fellow  servants  of  the  laborer,  and 
that  he  could  not  recover  of  the  company  for 
their  negligence. 

So  far  as  the  national  courts  are  concerned, 
these  authorities  conclude  the  discussion,  and 
establish  the  proposition  that,  in  the  absence 
of  statutory  regulation,  conductors,  as  well 
as  other  employes,  whether  they  are  charged 
with  the  duty  of  handling  switches  or  of 
driving  trains,  are,  so  far  as  actions  against 
the  common  master  for  negligence  are  con- 
cerned, the  fellow  servants  of  all  other  em- 
ployte  engaged  in  the  common  object  of 
securing  the  safe  passage  of  trains;  and  it 
conclusively  follows  that  the  conductor  who 
left  open  this  switdi  in  the  case  before  us 
was  the  fellow  servant  of  the  fireman  on  the 
train  who  was  carried  through  it  to  his  death. 

But  it  is  said  that,  if  the  court  erred  in  it 
charge  upon  the  subject  we  have  been  con- 
sidering, that  error  did  not  prejudice  the 
company,  because  there  was  uncontradicted 
testimony  that  there  was  no  target  on  the 


switch ;  and  the  court  charged  the  Jury  that 
if  the  switch  was  not  in  proper  order  because 
it  had  no  target  upon  it,  and  for  that  reaaoQ 
the  injury  and  death  were  caused,  the  ooin- 
panv  was  liable. 

This  position  cannot  be  sucoessfullj  main- 
tained. The  testimonv  was  such  that  the 
jury  might  well  have  found  that  the  injury 
was  neiUier  caused  nor  contributed  to  by  the 
absence  of  the  target,  and  that  it  resulted 
solely  from  the  negligence  of  the  conductor, 
who  left  the  switdi  open.  The  defendants 
in  error  cliarged  two  acts  of  negligence  upon 
this  company, — the  failure  to  provide  the 
target ;  and  the  failure  of  the  oondnctor  to 
close  the  switch.  Issues  were  raised  and  mb- 
mitted  to  the  juiy  to  determine  whether  either 
of  these  acts  caused  or  contributed  to  the  in- 
jurv.  The  verdict  was  general,  and  its  gen- 
erality prevents  us  from  discoverini^  upon 
which  of  these  acts  of  negligence  charirea  it 
was  founded.  A  general  verdict  cannot  be 
upheld  where  there  are  several  issues  tried, 
and  upon  any  one  of  them  error  is  committed, 
in  the  admission  or  rejection  of  evidence,  or 
in  the  charge  of  the  court,  because  it  may 
be  that  the  Jury  founded  their  verdict  upon 
the  very  issue  to  which  the  erroneous  mlmg 
related,  and  that  they  were  controlled  in  their 
finding  by  that  ruling.  What  Cheer  Ooal  (h. 
V.  Johnwn,  6  C.  C.  A.  148,  151,  56  Fed.  Rep. 
810;  Maryland  ▼.  Baldwin,  113  U.  S.  490. 
492,  28  L.  ed.  822,  828. 

The  judgment  belino  must  be  revgreed^  and  the 
cause  remanded,  with  directions  to  grant  a 
new  trial ;  and  it  is  so  ordered. 
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Terrence  MARTIN,  Appt., 

V, 

Evan  B.  TYLER  et  al,  Eetpt$. 


SAME,  Appt, 

V, 

George  E.  NICHOLS,  Treasurer,  et  al., 

JRespte, 


SAME,  Appt, 

V. 

H.  L.  STAFFORD  et  al.,  Beepta. 


(. 


.N.  Dak.. 


.) 


n.  A  fltatnte  was  entitled  '*An  aetto 
provide  Ibr  establiehing,  eonstraetin^* 
and  n»qr***1ral**f?*g  drains  in  this  state.** 
Laws  189a,  ohap.  66.  It  provided,  inter  alio,  for 
the  appointment  of  a  drain  oommiasion,  and 
vested  in  it  the  powers  of  the  act.  It  provided 
for  levyinir  special  aflseesments  to  pay  for  the  cost 
of  constructing  drains.  It  provided  for  the  Issa- 
ance  of  county  bonds  to  meet  such  expenses,  and 
for  the  creation  of  a  sinking  fund  to  pay  such 
bonds.   Heid,  not  vulnerable  to  the  constltu- 
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tlonal  objection  that  the  bill  embraced  more  than 
one  subject,  or  that  the  subject  was  not  exprcawed 
in  the  title. 

8.  Creating^  such  drain  oommisaloii^  and 
vesting  in  it  the  powers  of  the  act.  did  not  vio- 
late section  ITS  of  the  Ooostltutlon,  which  de- 
clares that  the  '^fiscal  affairs**  of  the  county  sbal! 
be  transacted  by  a  board  of  county  comIIli^• 
slooerB. 

8.  Under  section  14»  article  1,  of  the 
Constltntlon  of  North  Dakota,  whloh  reads : 
"Private  property  shall  not  be  taken  or  damaired 
for  public  use  without  Just  compensation  baTlnfr 
been  first  made  to,  or  paid  Into  ooart  for  ttae 
owner,  and  no  right  of  way  shall  be  appropriated 
to  tbe  use  of  any  corporation,  other  than  munic- 
ipal, imtll  full  compensation  therefor  be  ftrst 
made  In  money  or  ascertained  and  paid  into  oourt 
for  the  owner,  irrespective  of  any  benefit  tkom 
any  improvement  proposed  by  suoh  oorporatkw. 
which  compensation  shall  be  ascertained  by  a 
Jury,  unless  a  Jury  be  waived,**— Beld,  that  pri- 
vate property  cannot  be  taken  for  public  use  for 
right  of  way  without  Just  compensation  in  mooey 
being  first  made  to,  or  paid  into  court  for,  tbe 
owner,  even  though  It  is  sought  to  be  taken  by  a 
mimidpal  corporation. 

4.  Farther,  payment  by  an  order  drawn 
by  the  drain  commissioners  npon  the 


Noxn.— The  above  case  presents  some  very  im- 
portant questions,  especially  as  to  provisions  for 
payment  In  taking  property  by  condemnation. 

25  L.  R.  A. 


See  also  notes  to  Alloway  v.  NashviUe  (Tennj  8  U 
R.  A.  123,  and  Mifflin  Bridve  Go.  v.  JunlaU  Ooonty 
(Pa.)  IB  L.  R.  A.  481,  on  these  questions. 


See  also  34  L.  R.  A.  439. 
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Maktih  ▼.  Tyles. 
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drainaffe  fund,  which  order  fhe  ttatute  declare! 
*'8ball  be  deemed  a  suffloieiit  security  for  the 
amount  thereof,**  was  not  sueh  payment  as  the 
constitution  required. 
M.  FiirthM*,fli»tBineetliefltatiiteftUled 
to  provide  oompensatlony  as  required  by 
the  constitution^  the  power  of  eminent  domain 
could  not  be  exercised  under  the  statute;  and* 
abom  of  the  provisions  relatlnir  to  the  exercise 
of  the  rig^ht  of  eminent  domain,  the  statute  be- 
oomes  so  incomplete  and  ineffectual  that  we  can- 
not presume  that  the  legislature  would  have 
passed  it  as  thus  emasculated ;  hence  the  entire 
statute  would  taSL 

•^.  Fiiither»  th&t  m  prorlaion  In  the  stat- 
ute that  the  warrant  fiir  dama^eet  in 
case  the  owner  was  unknown,  should  be  depos- 
ited with  the  county  auditor  for  his  use,  was  a 
violation  of  the  constitutional  provision  that  re- 
quired compensation  to  be  paid  into  court 

'^m  Further*  that*  when  a  mnnleipal  eoi^ 
poratlon  aoo^ht  to  take  plalnttlTe 
propertj'  for  public  use,  he  was  not  entitled  to 
have  the  compensation  ascertained  by  a  jury. 

^m  The  drahiage  statute  provides  that 
the  eoat  of  the  drain  sdiall  be  appor- 
tioned \ij  the  drain  commissioneis  between  the 
cities  and  townships  and  property  benefited  by 
the  drain,  and  provides,  further,  that  such  cost, 
so  apportioned,  shall  be  entered  upon  the  tax 
Hat,  and  collected  in  one  year;  but  the  county 

'  oommissioners  may  issue  bonds  of  the  county, 
running  not  more  than  twenty  years,  insufficient 

•  amount  to  cover  cost  of  drains  in  such  county, 
the  proceeds  of  the  bonds  to  go  direct  to  the 
drain  fund,  to  pay  the  costs  of  such  drains.  In 
that  event  the  asseusment  must  be  divided  into 
ee  many  parts  as  the  bonds  have  years  to  run,  and 
one  part  only  be  collected  in  each  year,  the  col- 
leotlons  so  made  to  constitute  a  sinking  fund  to 
reimburse  the  county  for  the  principal  and  inter- 
est paid  on  such  bonds.  H«Id,  that  such  transacv 
tion  constitutes  a  loan  of  the  credit  of  the  county 
to  the  corporations  and  individuals  primarily  and 
ultimately  liable,  and,  as  such,  to  a  violation  of 
section  186  of  the  Constitution,  and  the  law  is  to 
that  extent  void. 

(September  11,  UOU 

APPEALS  by  complainaDt  from  Judgments 
of  the  District  Court  for  Cass  County  over- 
rruling  demurrers  to  the  answers  in  three  ac- 
tions against  the  Drain  Commissioners,  Treas- 
tirer  and  County  Commissioners  of  Cass 
-Oouoty  to  enjoin  the  construction  of  a  ditch, 
the  payment  of  a  warrant  issued  for  a  debt  in- 
'Curred  in  such  construction,  and  the  issuing  of 
bonds  to  be  used  in  the  prosecution  of  the 
work.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Meeere,  Miller  A  Resaer  and  Newman. 
rSpaldiuff  A  Phelps*  for  appellant: 

The  act  18  in  conflict  with  section  90  of  the 
-Constitution. 

State  ▼.  Smith,  85  Minn.  257:  Tingue  v.  P^ni 
Oheeter,  101  N.  Y.  294. 

The  title  of  the  act  is  not  comprehensive 
•enough  to  include  its  provisions. 

StaU  ▼.  Nomland  rN.  Dak.)  Dftc.  7, 1893. 

The  act  is  In  conflict  with  sections  170, 171, 
and  172  of  the  Constitution,  in  that  it  devolves 
'the  duties  imposed  on  the  county  commission- 
ers upon  a  special  commiBflion  known  as  county 
'drain  commissioners. 

-dSL.  iCA. 


It  is  in  conflict  with  section  14  of  the  Consti- 
tution. 

The  provision  for  levying  special  assessments 
is  void.  Section  176  is  the  only  constitutional 
provision  for  the  levy  of  taxes.  Article  6  per- 
mits the  levy  of  special  assessments,  but  this 
provision  does  not  extend  to  counties. 

Naonan  v.  StOkotUer,  88  Minn.  198,  68  Am. 
Rep.  28;  SHneon  ▼.  Smith,  8  Minn.  866. 

Meeen,  Charles  A.  Pollock  and  Robert 
M«  Pollock*  for  respondent: 

The  language  of  section  88  shows  clearly 
that  the  legislature,  after  fully  expressing  the 
sublet,  * 'establishing,  constructing,  and  main- 
taining," went  on  to  ''create  fhe  means  and 
instrumentalities  required  for  its  own  accom- 
plishment." 

State  V.  Woodmanm,  11  L.  R  A.  420, 1  N. 
Dak.  246;  StaU  v.  Haae,  2  N.  Dak.  202;  StaU 
▼.  Namland  (N.  Dak.)  Dec.  7, 1898. 

When  property  is  taken  by  the  state,  or  by 
any  municipal  corporation,  by  state  authority,, 
as  in  this  case,  it  has  been  repeatedly  held  not 
essential  to  the  validity  of  a  law  for  the  exer- 
cise of  the  right  of  eminent  domain,  that  it 
should  provide  for  making  compensation  be- 
fore the  actual  appropriation. 

Cooley,  Const.  L  694;  Bogen  v.  Bradthaw^ 
29  Johns.  785;  Bloodgcod  v.  Mohawk  A  R.  B, 
B.  Co.  18  Wend.  9,  81  Am.  Dec.  818. 

It  is  not  essential  that  the  public  of  a  whole 
state  or  community  should  be  benefited.  A 
local  use  is  public.  The  number  enjoying  the 
use  is  immaterial.  It  is  the  right  of  the  public 
to  the  use  that  constitutes  the  public  use. 

BeeJman  v.  Saratoga  dt  S.IL  Co,  22  Am. 
Dec.  690,  noU. 

There  can  be  no  doubt  that  the  legislature 
has  power  to  authorise  the  condemnation  of 
private  property  for  the  purpose  of  promoting 
the  public  health. 

Bnd. 

The  power  exercised,  where  Ihe  chief  object 
was  to  improve  the  land  and  render  it  fit  for 
human  habitation  and  cultivation,  ia  constitu' 
tlonal. 

Ilfid.;  Tide-  WaUr  Cb.  ▼.  Cotter,  18  N.  J.  Eq. 
618,  90  Am.  Dec.  684;  Be  Application  for 
Drainage  in  Passaie,  Euex  and  Morns  Coun- 
ties,  85  N.  J.  L.  497;  HartmU  v.  Armstrong,  16 
Barb.  166;  TaCb&t  v.  Hudson.  16  Gray,  417; 
Norfieet  v.  Cromteell,  70  N.  C.  684,  16  Am. 
Rep.  787. 

The  public  to  be  benefited  then  in  this  case 
is  in  the  county. 

As  such  the  county  has  a  perfect  right,  when 
authorized  by  the  legislature,  to  issue  its  bonds 
in  aid  of  its  own  public  improvements. 

6  Am.  &  Ens.  Encvclop.  Law,  p.  11,  ThoU. 

Section  176  of  the  Constitution  does  not  ex- 
empt the  property  of  the  state  from  the  pay- 
ment of  assessments  for  benefits  accruing  to  its 
property,  hence  section  16  is  constitutional. 

Hassan  v.  Boeheeter,  67  N.  7.  628. 

There  is  a  well-established  and  marked  dis- 
tinction between  the  words  **tax"  and  "assess- 
ment" as  generally  used  in  statutes  and  consti- 
tutions. 

1  Desty,  Taxn.  p.  6;  Hagar  v.  Tola  County 
Suvrs.  47  Cal.  284. 

Laws  for  the  purpose  of  draining  land, 
thereby  reclaiming  and  improving  su^  land, 
and  preserving  the  public  health,  have  been 
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enacted  by  tbe  lefdslatnres  of  most  of  the  states 
of  tbe  UnioD,  and  the  courts  of  the  several 
states  have  held  such  laws  to  be  within  tbe 
legitimate  exercise  of  legislative  authority,  and 
tbe  expense  is  usually  provided  for  by  special 
assessments. 

Ibid,;  6  Am.  &  Eng.  Encyclop.  Law,  pp. 
2-14. 

Tbe  appointmcDt  of  drain  commissioners 
lialls  within  the  police  power. 

State  V.  Stewart,  6  L.  R.  A.  894, 74  Wis.  620. 
See  al5io  Daletj  v.  St.  Paul,  7  Minn.  890;  Bryant 
▼.  Bobbins,  70  Wis.  258. 

Where  the  legislature  makes  provision  for 
taking  private  propertv  for  public  use.  and 
there  is  anything  in  the  act  from  which  the 
court  can  spell  out  an  inteotioo  that  just  com- 
pensation shall  be  made,  and  by  whom  it  shall 
be  made,  and  there  is  a  mode  given  for  ascer- 
taining the  amount,  it  must  give  a  construction 
to  the  act  that  will  sustain  it. 
.     Woodruff  y.  Qlendale,  26  Minn.  78. 

It  the  funds  are  in  the  county  treasury,  and 
set  apart  for  the  purpose,  it  is  suf3cient 

TAama  County  v.  Bryan,  68  Cal.  57. 

The  Constitution  of  Georgia  is  practically 
the  same  as  ours. 

Charters  and  Constitution,  65.  p,  408;  Moore 
▼.  Atlanta,  70  Ga.  612,  following  Stetson  v. 
CAieaffo  d  E.  R.  Co.  75  HI.  74. 

California  and  Washington  statutes  are  the 
tame  as  ours.  In  Brown  v.  Seattle,  18  L.  R. 
A.  161,  5  Wash.  85;  and  Lewie  v.  Seattle,  5 
Wash.  741,  the  courts  seem  to  hold  that  tbe 
monev  must  be  first  paid— but  io  Leioie  v. 
Seattle,  eupra,  the  court  distincily  held  that 
"where  tbe  warrant  is  accepted  it  is  a  waiver 
of  first  payment." 

None  but  owners  can  raise  an  objection  when 
property  is  taken  by  the  state  without  fair  com- 
pensation. 

Waterloo  Woolen  Mfg,  Co.  v.  Shanahan,  14 
L.  R.  A.  481, 128  N.  Y.  845. 

Nor  is  it  any  objection  to  the  law  that  bene- 
fits are  to  be  offset. 

Padfe  Coast  B.  Co,  v.  Porter,  74  Cal.  261; 
Butte  County  v.  Boydston,  64  Cal.  110. 

Bartholomew*  Ch.  i/.,  delivered  the 
opinion  of  the  court : 

These  cases  have  been  submitted  together. 
They  are  brought  by  the  same  plaintiff 
aeainst  different  defendants,  but  to  accom- 

fiTish  one  purpose,  and  that  purpose  is  to  re- 
ieve  plaintiff  from  the  payment  of  a  certain 
assessment  laid  upon  his  land,  under  the 
drainage  law  hereafter  mentioned.  The  first 
action  Is  against  the  drain  commissioners  of 
Cass  county,  and  asks  that  they  be  perpetu- 
ally enjoined  from  constructing  a  certain 
drain  in  said  county,  which  they  had  caused 
to  be  established  and  partially  constructed, 
and  had  assessed  a  certain  per  cent  of  the 
cost  of  said  drain  against  the  property  of 
plaintiff,  which  said  commissioners  declared 
to  be  benefited  by  the  construction  of  such 
drain.  The  second  action  is  against  the 
treasurer  of  said  county  and  the  holder  of  a 
certain  warrant  issued  by  the  drain  commis- 
,  sioners  in  payment  of  damages  sustained  by 
the  construction  of  said  drain.  An  injunc- 
tion is  sought  perpetually  restraining  the 
payment  of  such  warrant    The  third  case  is 
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against  tbe  cou  ty  commissioners  of  laid 
county,  and  seekn  ..o  enjoin  them  from  iasn- 
ing  bonds  of  said  C)nLiy  to  pay  for  the  con- 
struction of  the  drain  in  question  and  other 
similar  drains,  which  It  was  alleged  xhej 
were  about  to  do.  The  answers  in  the  sev. 
eral  cases  alleged,  in  substance,  strict  com- 
pliance  with  Uie  provisions  of  chapter  55,. 
Laws  1893.  A  general  demurrer  to  tbe  aa- 
swers  was  overruled,  and  the  plaintiff  ap- 
peals. 

The  case  turns  exclusively  upon  the  ques- 
tion of  the  constitutionality  of  said  chapter 
55.  The  act  is  a  general  araina^  law,  and 
is  largely  copied  from  the  Micbii^an  drain- 
age laws,  from  a  financial  standpoint,  it  ia 
one  of  the  most  important  statutes  erer  en- 
acted in  the  state.  Thousands  of  dollars  have 
already  been  expended  under  the  law,  and 
the  drains  now  in  process  of  conatraction  and 
in  contemplation  throughout  the  state  will, 
if  completed,  cost  many  thousands  more.  It 
is  of  importance  to  the  taxpayers  that  tbe 
validity  or  invalidity  of  the  law  be  definitely 
settled,  and  at  once.  Many  objections  are 
urged  against  the  law,  and  we  deem  it  our 
duty  to  notice  each  of  them.  The  statute  is 
too  long  for  reproduction  here,  but  a  synop- 
sis of  it,  with  quotations  of  portions,  is  ab- 
solutely necessary  to  an  understanding  of  the 
rulings  that  we  are  required  to  make. 

The  act  is  entitled  **  An  act  to  provide  for 
the  establishing,  constructing,  and  maintain- 
ing drains  in  this  state."    The  first  part  oi 
section  1   reads:     ''Watercourses,    ditches* 
and  drains  for  the  drainage  of  swamps,  mar- 
shes, and  other  low  lands  may  be  established, 
constructed,  and  maintained  in  the  several 
counties  and  townships  of  this  state  when- 
ever the  same  shall  be  conducive  to  tbe  pub- 
lic health,  convenience  or  welfare,  under  the 
provisions  of  this  act. "    The  balance  of  the 
section  defines  a  drain.     Section  3  prov^ides 
for  the  appointment  by  tbe  county  commis- 
sioners of  three  drain  commissioners  in  each 
county,   fixing  their  term  of  office  at  two 
years,  and  providing  for  their  removal  and 
for  filling  vacancies.     Section  8  provides  for 
their  oath  and  official  bond.     Section  4  re- 
lates to  drains  in  more  than  one  county,  and 
need  not  be  further  noticed  here.     Section  S 
provides  for  the  application  by  five  or  mare 
freeholders,  residing  within  proper  limits, 
to  the  drain  commissioners,  for  tbe  establish- 
ment of  a  drain,  and  for  an  inspection  of  the 
ground  by  the  said  commissioners,  and,  if 
they  so  order,  a  preliminary  survey  by  a  com- 
petent surveyor,  and  for  maps,  with  plans, 
specifications,  and  estimates,  to  be  filed  by 
said  surveyor  with  the  county  auditor.     Sec- 
tion 6  makes  applicants  liable  for  costs  when 
drain  not  necessary,  but,  if  commissioners 
determine  drain  to  be  necessary,  they  shall 
proceed  to  establish  the  same.  ■  Section  7 
reads  as  follows:    *'If,  within  twenty  days 
after  such  determination,  all  of  the  persons 
on  whose  lands  the  proposed  drain  is  to  be 
placed  shall  not  have  executed  a  release  of 
right  of  way  and  all  damages  on  account 
thereof,  the  board  of  county  drain  commis- 
sioners shall  appoint  a  time  and  place  of 
bearing  upon  the  application,  which  shall 
not  be  less  than  ten  nor  more  than  twenty 
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days  theToafter,  and  shall  immediately  make 
application  to  the  district  court  of  the  county 
to  ascertain  the  necessity  for  such  drain  and 
for  taking  private  property  for  the  use  and 
benefit  of  the  public  for  the  purpose  thereof, 
and  the  Just  compensation  to  be  made  there- 
for.    Such  application  shall  be  made  in 
writing,  and  shall  describe  the  drain  and  the 
route  and  dimensions  thereof,  according  to 
the  survey,  and  shall  state  the  facts  which 
constitute  the  public  necessitv  tlierefor  and 
shall  also  state  the  time  and  place  of  hearing 
upon  the  application  for  such  drain.    The 
court  to  whom  such  application  is  made  shall 
at  once  appoint  a  time  for  hearin/a:  and  con- 
sidering the  same,  and  shall  issue  a  citation 
to  all  persons  whose  lands  are  traversed  by 
such  drain  to  appear  at  the  time  appointed 
and  be  heard  with  respect  to  such  applica- 
tion, if  they  desire  to  do  so,  which  citation 
shall  be  annexed  to  a  copy  of  the  commis- 
sioners' application  to  the  court  and  served 
in  like  manner  wiUi  other  process  of  the  said 
court. "    Section  8  provides  for  personal  serv- 
ice of  citation  upon  owner  or  occupant  of 
lands  traversed  by  the  drain,  and  service  by 
posting  in  exceptional  cases.     Section  9  pro- 
vides for  the  hearing  in  court  upon  the  ap- 
plication,  and  requires  the  jury  to  deter- 
mine—First, ••whether  such  ditch  will  be 
conducive  to  the  public  health,  convenience, 
or  welfare;"    second,    ** whether   the  route 
thereof  is  practicable;"   third,  ''amount  of 
damage  allowed  to  any  person  or  persons  or 
corporations."    The  section  then  proceeds: 
*And  the  court  shall  enter  the  proper  judg- 
ment thereon.    The  damages  allowed  shall 
be  irrespective  of  the  benefits  which  the  par- 
ticular parcel  of  land  will  receive  by  the 
construction  of  such  ditch,  but  such  land 
shall  be  assessed  for  such  benefits.    The  costs 
of  all  such  proceedings  shall  be  paid  out  of 
the  fund  raised  for  the  purpose  of  construct- 
ing such  ditch  if  the  construction  of  the  same 
be'ordered.    If  no  ditch  is  established  such 
costs  shall  be  paid  by   the  county.      Any 
party  aggrieved  may  appeal  from  tne  judg- 
ment of  the  district  court  as  in  civil  cases, 
and  upon  such  appeal  costs  may  be  awarded 
in  the  discretion  of  the  court."    Section  10 
reads:    ''An  order  drawn  by  the  board  of 
county  drain  commissioners  on  the  treasurer 
of  the  proper  county  for  the  amount  of  any 
damages  awarded  from  the  location  and  con- 
struction of  the  said  drain  and  tendered  to 
the  ]>er8on  entitled  to  such  damages  shall  be 
deemed  a  sufficient  security  for  the  amount 
thereof.     If  the  owner  of  any  lands  upon 
which   any  damages  may   be 'awarded  be 
unknown,  and  such  lands  be  not  occupied, 
an  order  for  the  amount  therefor  shall   be 
drawn,  payable  to  the  owner  of  the  descrip- 
tion of  land  upon  which  such  damages  were 
awarded,  describing  such  lands  by  their  legal 
subdivision  in  such  order,  which  order  shall 
be  delivered  to  the  county  auditor  to  be  held 
by  such  auditor,  to  be  delivered  to  the  owner 
o^  such  lands  when  called  for,  or  otherwise 
lawfully  demanded,  and  the  same  shall  there- 
by be  deemed  lawfully  tendered  to  the  owner 
of  the  lands:  provided,  the  amount  charge- 
able against  such  lands  on  account  of  the 
cost  of  construction  of  the  drain,  if  less  than 
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the  damages,  shall  apply  in  payment  of  the 
damages,  and  if  equal  to  or  more  tiian  sud^ 
damages,  the  same  shall  apply  to  titie  full 
amount  thereof,  and  for  the  purpose  of  ac- 
curacy in  keeping  the  account  the  board  of 
county  drain  commissioners  shall  furnish  to 
the  county  treasurer,  or  other  officer  having 
the  collection  of  the  drain  tax,  a  memo- 
randum of  the  amount  of  the  damages,  and 
such  treasurer  or  other  officer  shall  credit  the 
amount  thereof  upon  the  tax  when  he  receivea 
the  tax  roll,  or  so  much  thereof  as  may  be 
equal  to  the  tax,  and  such  memorandum  shall 
be  a  voucher  for  so  much  money  as  paid  by 
such  treasurer,  and  shall  be  allowed  him  on 
settlement. "  Section  11  reads :  ^  Upon  the 
release  of  the  right  of  way  the  board  of  county 
drain  commissioners  shall  make  their  order 
establishing  the  drain,  and  they  shall  give 
the  same  a  name  by  which  it  shall  be  recorded 
and  indexed ;  they  shall  also  assess  the  per 
cent  of  the  costs  of  construction  and  main- 
tenance of  such  drain  which  any  township, 
city  or  villaj?e  shall  be  liable  to  pay  by  rea- 
son of  the  benefit  of  such  drain  to  the  public 
health,  or  as  to  the  means  of  improving  any 
public  highway,  and  they  shall  assess  the 
benefits  to'accrue  to  the  roadbed  of  any  rail- 
road or  turnpike  by  reason  of  the  construc- 
tion of  such  drain,  and  they  shall  assess  pro- 
portionately the  benefits  to  accrue,  either 
directlv  or  indirectly,  to  any  piece  or  parcel 
of  land  by  reason  of  the  construction  of  such, 
drain,  whether  such  lands  be  immediately 
drained  b^  the  said  ditch,  or  whether  they 
can  be  drained  only  after  the  construction  of 
other  and  connecting  ditches,  but  such  assess- 
ment shall  be  subject  to  review  by  the  com- 
missioners upon  the  request  of  parties  In  in- 
terest, at  or  before  the  time  or  letting  the 
contracts  for  the  construction  of  such  drain. " 
Section  13  provides  that  commissioners  shall 
make  full  returns,  after  drain  is  established, 
to  county  auditor;  and  the  auditor  shall 
make  and  preserve  a  record  thereof.  Section 
18  provides  for  letting:  contracts  for  the  con- 
struction of  the  drain.  Section  14  provide* 
for  a  hearing  upon  the  rate  of  assessmenta 
and  the  letting  of  the  contracts.  Section  15 
reads:  **Upon  the  letting  of  such  contract* 
the  commissioners  shall  make  a  computation 
of  the  cost  of  such  drain,  which  shall  include 
all  the  expense  of  locating  and  establishing 
the  same,  including  the  drain  commissionenT 
fees,  cost  of  survey,  and  fees  and  expenses  of 
the  special  commissioners,  advertising  and 
all  otner  expenses,  the  amount  of  damage* 
awarded  by  the  special  commissioners  and 
the  amount  of  contracts,  and  in  case  contracta 
shall  not  have  been  let  for  the  construction  of 
the  whole  of  such  drain,  the  board  of  county 
drain  commissioners  shall  estimate  the  cost 
of  the  unlet  portion,  predicating  their  esti- 
mate 80  far  as  may  be  upon  the  cost  of  those 
portions  that  have  been  let.  They  shall  add 
the  whole  in  a  gross  sum,  and  shall  add  there- 
to ten  per  cent  to  cover  contingent  expenses, 
del  inquencies,  and  any  extra  charj^es  that  may 
accrue,  and  the  sum  thus  ascertained  shall  be 
the  cost  of  construction  of  such  drain. "  Sec- 
tion 16  reads:  "The  board  of  county  drain 
commissioners  shall  apportion  to  each  town- 
ship, city,  or  Tillage  benefited  by  such  drain 
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from  tanitaTy  or  other  considerations,  the 
amuuDt  chargeable  agaiust  such  municipality 
<on  account  or  the  construction  of  such  drain, 
ticcordin^  to  the  per  cent  which,  by  section 
12  [11]  of  this  act,  they  are  required  to  fix 
and  determine,  and  they  shall  apportion  the 
"balance  of  the  cost  of  construction  upon  the 
lands  to  be  benefited  by  such  drain,  and  assess 
the  amount  to  be  paid  on  each  description  of 
land  in  proportion  to  the  benefits  it  receives 
from  such  drain.  They  shall  make  a  list 
«howing  such  apportionment  and  assessment 
and  shall  serve  a  copy  thereof  upon  the  clerk 
of  each  township  or  upon  the  clerk  of  any 
city  or  village  against  which  any  sum  is  as- 
sessable or  in  which  any  lands  are  situated 
that  are  assessable  under  such  apportionment, 
and  the  amount  assessable  upon  any  such 
township,  city,  or  village  shall  be  levied  as 
part  of  the  township  tax  for  the  year,  and 
the  amount  assessable  upon  any  description 
of  land  shall  be  assessed  and  levied  against 
such  land  by  the  assessing  ofilcer  as  drain 
taxes,  naming  the  particular  drain  for  the 
construction  of  which  the  same  is  assessed. 
Within  two  days  after  the  service  of  such 
notice  as  aforesaid,  the  board  of  county  drain 
commissioners  shall  appoint  a  time  and  place 
of  such  apportionment  and  assessment  and 
shall  give  notice  thereof  bv  a  notice  which 
with  such  apportionment  list,  must  be  pub- 
lished once  in  each  of  two  consecutive  weeks 
in  a  newspaper  of  general  circulation  printed 
and  published  in  said  county,  and  on  the  day 
mentioned  In  such  notice  such  commissioners 
shall  meet  and  hear  all  complaints  on  such 
apportionment  and  assessment  and  correct 
and  confirm  the  same,  and  the  said  list  shall 
thereupon  be  filed  in  the  office  of  the  county 
auditor  in  which  such  lands,  cities,  towns 
and  townships  are  located,  and  shall  consti- 
tute the  assessment  roll  of  such  drain.  Said 
commissioners  mav  adjourn  from  day  to  day 
and  if  a  quorum  he  not  present  less  than  a 
quorum  may  adjourn  such  meeting.  *  Section 
17  reads :  ^In  case  of  drains  established  by 
the  board  of  county  drain  commissioners,  the 
drain  taxes,  when  collected,  and  all  moneys 
received  on  account  of  state  lands  shall  oe 
returned  to  the  county  treasurer,  and  all 
moneys  so  collected  or  returned  shall  be 
credited  to  the  drain  fund  to  which  they  be- 
long, and  such  county  treasurer  shall  be  the 
treasurer  of  such  drain  fund.  Orders  drawn 
by  the  drain  commissioners  in  payment  for 
the  construction  of  any  drain  shall  be  pay- 
able from  the  proper  drain  fund  and  shall 
be  receivable  for  the  taxes  levied  for  the  con- 
struction of  such  drain  by  the  county  treas- 
urer or  by  the  state  treasurer,  as  the  case  may 
be."  Upon  that  portion  of  the  statute  from 
sections  18  to  87,  inclusive,  no  point  is  raised. 
Section  88  reads :  **  The  board  of  county  com  • 
missioners  of  each  county  wherein  such  ditch 
or  ditches  are  proposed  to  be  located  and  es- 
tablished are  hereby  authorized  to  issue  the 
bonds  of  said  county,  in  such  sums  as  may 
be  necessary  for  the  purpose  of  defraying  the 
•expenses  incurred  or  to  be  incurred  in  locat- 
ing, constructing,  and  establishing  the  same, 
said  word  'expenses'  to  be  construed  to  mean 
and  cover  every  item  of  costs  of  said  ditch, 
fh>m  Its  inception  to  its  completion,  and  the 


said  counties  to  be  Teimbursed  as  hereinbe- 
fore provided.  Bald  bonds  shall  bear  inter- 
est at  a  rate  not  exceeding  7  per  cent  sod 
shall  be  payable  not  exceeding  twenty  yean 
from  the  date  thereof,  and  the  said  commis- 
sioners shall  provide  a  sinking  fund  for  the 
payment  of  said  bonds  at  maturity  and  for 
the  payment  of  the  annual  interest  on  the 
same.  The  bonds  issued  under  the  prorisioni 
of  this  act  shall  be  signed  by  the  chairman 
of  the  board  of  county  commissioners  of  said 
county,  and  countersigned  by  the  coun^  au- 
ditor, who  shall  keep  a  record  of  the  bonds 
issued  under  the  provisions  of  this  act.  The 
said  board  shall  have  the  power  to  negotiate 
said  bonds  as  they  shall  deem  best  for  the 
interest  of  said  county :  provided,  that  tiKy 
shall  not  negotiate  the  same  at  Jess  than  par 
value.  All  such  bonds  shall  contain  a  re- 
cital that  the  same  are  issued  in  acoordanoe 
with  the  provisions  and  pursuant  to  tbe  an- 
thority  of  this  act.  Whenever  such  bonds 
shall  be  issued  the  tax  and  aaseflsment  heie- 
inbefore  provided  for  shall  not  be  ooUeded 
all  in  one  year,,  but  shall  be  divided  into  as 
many  parts  as  such  bonds  have  years  to  nm, 
and  one  of  such  parts  shall  be  extended  upon 
the  tax  roll  by  the  county  auditor  against  the 
proper  parcel  of  land  in  each  and  everj  year 
and  collected  in  such  year,  and  such  fund 
shall  constitute  the  sinaing  fund  provided 
hy  this  section,  and  the  boara  of  county  com- 
missioners shall  in  each  year,  at  the  time  of 
levying  the  taxes,  levy  a  tax  sufficient  to 
pay  the  annual  interest  on  said  bonds.  *  Sec- 
tion 39  provides  for  the  repeal  of  certain 
specified  acts  and  all  other  acts  incomsisteBl 
with  the  provisions  of  this  act. 

In  passing  upon  the  constitutionality  of 
any  statute,  there  are  certain  elementary  prin- 
ciples of  which  courts  must  ever  be  mindfal. 
These  principles  render  that  certain   whidi 
otherwise  mij^ht  be  uncertain;  that  simple 
which  otherwise  misht  be  complex ;  that  safe 
which  otherwise  might  he  dangeroua.     Wc 
must  remember  that  legislative   power  is 
primarily  plenary,  and  that  constitutions  sia 
not  grants  of,  but  restrictions  upon,   that 
power.     Hence  he  who  would  challenge  a 
legislative  enactment  must  he  able  to  specify 
the  particular  constitutional  provision  that 
deprived  the  legislature  of  the  power  to  pass 
the  enactment.    We  must  remember  that  it 
is  the  duty  of  courts  to  reconcile  statutes  with 
the  constitution  when  that  can  be  done  with- 
out doing  violence  to  the  language  of  either, 
and  in  afl  cases  of  doubt  the  doubt  must  be 
resolved  in  favor  of  the  constitutionality  of 
the  statute.  .Thus  much  deference  the  judi- 
cial departnient  of  government  owes  to  tlie 
legislative.    But  we  must  remember,  also, 
that  the  constitution  is  the  shield  whicdi  the 
state,  in  its  sovereign  capacity,  has  provided 
for  the  protection  of  private  rights.     This 
protection  is  necessary.     Every  period  ia 
civilized  history,  however  remote  or  how- 
ever recent,  but  emphasizes  the  fact  that  un- 
restrained legislation  is  inimical  to  individ- 
ual rights.     Having  provided  the  shield, 
the  state  has  created  its  courts,  and  charced 
them  with  the  special  duty  of  seeing  that 
every  legislative  blow  improperly  aimed  at 
the  life,  liberty,  happiness,  or  property  of 


18M. 


Kabtin  v.  Ttlbs. 


848 


the  indlTldual  falls  hannlesslj  upon  that 
^ield.  The  court  that  fails  m  this  duty 
fails  in  the  purposes  of  its  creation,  and 
should  be  barred  from  further  participation 
in  flTOvemmental  afFairs.  With  these  K^neral 
guides,  let  us  examine  this  statute. 

It  is  first  ureed  against  this  statute  that 
it  yiolattis  section  61  of  the  Constitution  of 
North  Dakota,  which  reads:  "No  bill  shall 
•embrace  more  than  one  subject,  which  shall 
be  expressed  in  its  title,  but  ja  bill  which 
Tiolates  this  provision  shall  be  invalidated 
thereby  only  as  to  so  much  thereof  as  shall 
not  be  so  expressed.**  It  is  claimed  that  this, 
provision  is  violated  (1)  in  the  creation  of 
a  special  drainage  commission,  and  vesting 
in  it  the  powers  of  the  act ;  (2)  in  the  levy- 
ing of  special  assessments  to  pay  the  co&ts  of 
constructing  drains;  (8)  in  providing  for  the 
issuing  of  bonds  and  a  sinking  fund  to  pay 
the  same ;  and  (4)  in  the  repealing  provisions 
of  section  89.  This  constitutional  provision 
has  been  passed  upon  by  this  court  in  8t<U6  v. 
Woodmarm,  1  N.  Dak.  246, 11  L.  R«  A.  420 ; 
State  V.  Boob,  2  N.  Dak.  202 ;  Stats  v.  J^am- 
land,  8  N.  Dak.  — ,  67  N.  W.  Rep.  85.  We 
do  not  wish  at  this  time  to  add  anything  to 
;rhat  was  said  in  those  cases  upon  this  point, 
but,  applying  the  principles  as  there  an- 
nounced, it  is  clear  to  us  that  this  objection 
cannot  be  sustained.  The  title  to  the  act  in 
nuestion  is  very  broad :  "  An  act  to  provide 
for  the  establishing,  constructing,  ana  main- 
taining drains  in  this  state. '^  ft  covers  the 
entire  subject.  Whntever  means  and  instru- 
mentalities are  necessary  or  usual  and  proper 
for  effectuating  the  purposes  of  the  act  may 
be  provided  in  the  act.  The  objections  go 
only  to  the  means  and  instrumentalities. 
Upon  the  provision  relating  to  the  issuance 
of  bondft,  counsel  cite  us  to  the  cases  of  If  ash- 
9iUe  V.  Bay,  86  U.  8.  19  Wall.  468,  22  L.  ed. 
164;  Claiborne  Caunty  v.  Brooks,  111  U.  8. 
400,  28  L.  ed.  470;  and  MerriUy.  Montieelh, 
138  U.  8.  673,  84  L.  ed.  1069.  These  cases 
hold  that  authority  to  a  municipality  to  make 
improvements  or  incur  indebtedness  does  not 
carry  with  it,  by  implication,  the  power  to 
issue  negotiable  paper.  This  proposition 
may  be  granted.  The  question  here  is  dif- 
ferent. It  is  not  what  power  passes  by  im- 
plication, but  what  power  may  be  expressly 
granted  under  a  title  authorizing  internal  im- 
provements. We  think  authority  to  pay  for 
such  improvements  in  some  manner  other'than 
the  ordinary  taxation,  particularly  when,  as 
in  this  case,  the  limit  of  ordinary  taxation 
might  be  totally  inadequate  to  meet  the  ex- 
pense, is  entirely  germane  to  the  title,  and 
the  issuance  of  bonds  is  perhaps  the  most 
common  means  known  to  the  law  for  meeting 
such  expenses.  It  is  claimed  that  the  repeals 
contained  in  the  thirty-ninth  section  of  the 
Act  violate  this  constitutional  provision, 
under  the  rulings  in  Stats  v.  Smith,  85  Minn. 
257,  and  Tingus  v.  P&rt  Chester,  101  N.  Y. 
294.  The  cases  are  not  applicable.  In  the 
Minnesota  case  the  act  was  entitled  **  An  act 
to  amend  chapter  1  of  the  General  Laws  of 
1878  to  provide  for  the  assessment  and  col- 
lection of  taxes,  being  chapter  11,  General 
Statutes  of  1878.  **  This  title  was  restrictive, 
and,  by  its  terms,  confined  to  an  amendment 

«5  U  R  A. 


of  chapter  1  of  the  General  Laws  of  1878, 
yet  the  legislature  under  that  title,  proceeded 
to  repeal  another  statute  which  the  court  held 
might  coexist  with  the  amendment.  Tho 
principle  of  the  case  from  New  York  is  very 
similar.  But  here  we  have,  a  new  enact- 
ment,— ^a  statute  complete  in  itself,  and  re- 
quiring in  its  operation  no  aid  from  other 
provisions.  Being  the  latest  expression  of 
the  legislative  will,  it  might,  by  implica- 
tion, repeal  all  inconsistent  statutes.  But 
repeals  by  implication  are  not  favored  in  law ; 
hence  it  was  highlv  proper  that  inconsistent 
statutes  be  repealed,  in  ex  press  terms.  It  waa 
the  proper  means  of  placing  the  new  enact- 
ment in  successful  operation. 

The  second  objection  urged  against  the 
statute  is  that  it  violates  section  172  of  the 
Constitution,  which  declares  that  the  fiscal 
affairs  of  tiie  county  sba^  1  be  transacted  by 
a  board  of  county  commissioners.  If  we  care^ 
fully  consider  sections  170,  171,  and  172  of 
our  state  Constitution,  we  are  forced  to  the 
conclusion  that  the  words  "fiscal  concerns," 
** fiscal  afFairs,"  and  "affairs,"  and  "govern- 
ment" are  used  interchangeably.  Section 
170  authorizes  the  legislature  to  provide  by 
general  law  for  township  organizations  under 
which  any  county  may  organize ;  and,  when 
such  organization  is  otlopted  in  any  county, 
"so  much  of  this  constitution  as  provides  for 
the  management  of  the  'fiscal  concerns*  of 
said  county  by  the  board  of  county  commis- 
sioners may  be  dispensed  with  by  a  majority 
vote  of  the  people  voting  at  any  general  elec- 
tion, and  the  'afi:airs*  of  said  county  may  be 
transacted  by  the  chairmen  of  the  several 
township  boards  of  said  county."  But  it 
cannot  he  claimed  for  a  moment  that  the  du- 
ties of  the  township  chairmen,  when  in  charge 
of  the  "affairs"  of  the  county,  would  differ 
in  any  manner  from  the  dutiea  of  the  com- 
missioners when  in  charge  of  the  "fiscal  con- 
cerns" of  the  county.  Section  171  reads: 
"In  any  county  that  shall  have  adopted  a 
system  of  government  by  the  chairmen  of 
the  several  township  boards,  the  question  of 
continuing  the  same  may  be  submitted  to 
the  electors  of  such  county  at  a  general  elec- 
tion in  such  a  manner  as  may  be  provided 
by  law,  and  if  a  majority  of  all  the  votes 
cast  upon  such  question  shall  be  against  said 
system  of  government,  then  such  system  shall 
cease  in  said  county  and  the  affairs  of  said 
county  then  be  transacted  by  a  board  of 
county  commissioners  as  is  now  provided  by 
the  laws  of  the  territory  of  Dakota."  Here 
the  conduct  of  the  countv  business  by  the 
township  chairmen  is  called  a  "system  of 
government,"  and  it  is  provided  in  what 
manner  this  system  shall  cease ;  "and  the  af- 
fairs of  the  county  shall  then  be  transacted 
by  a  board  of  county  commissioners  as  is  now 
provided  by  the  laws  of  the  territory  of  Da- 
kota. "  But  the  board  of  county  commission- 
ers provided  for  by  the  territorial  laws  was 
identical  with  the  board  provided  for  by  the 
next  section  of  the  constitution,  and  the  du- 
ties of  that  board  were  specifically  fixed  bv 
the  statute  section  692,  Comp.  Laws.  This 
statute  is  continued  in  force  by  section  2  of 
schedule  to  constitution.  These  duties  are 
such  as  are  common  to  all  the  oounties  in  the 
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state;  such  as  they  ordinarily  and  nsually 
perform  as  a  part  of  their  permaDent  func- 
tions. Section  172  of  the  Constitution  then 
provides  that,  until  the  change  is  made  to 
the  township  system,  the  ** fiscal  affairs"  of 
the  county  'shall  be  transacted  by  a  board  of 
county  commissioners,  consisting  of  not  less 
than  three  or  more  than  five  members.  We 
fully  agree  with  the  learned  counsel  for  ap- 
pellant that  the  words  "*  fiscal  affairs, "  as  here 
used,  are  not  limited  to  matters  pertaining 
solely  to  public  revenue,  as  they  doubtless 
are  in  some  connections.  They  mean  rather 
the  business  transactions  of  the  county, — the 
performance  of  such  duties  as  the  law  has 
defined  and  placed  upon  county  commission- 
ers, or  such  as  uniformly  pertain  to  that  of- 
fice. In  Bryant  v.  Bobbina,  70  Wis.  268, 
Chief  Jtuties  Cole,  for  the  full  court,  said : 
*It  may  admit  of  doubt,  as  argued  by  the 
counsel  of  the  appellants,  whether  the  power 
to  construct  drains,  etc. ,  given  to  town  and 
countv  officers  under  the  general  law.  Is, 
strictly  speaking,  a  part  of  the  'system  of 
government'  belonging  to  those  political  cor- 
porations, within  the  meaning  of  the  consti- 
tution. It  is  rather  a  special  authority,  con- 
ferred for  a  special  purpose,  calculated  to 
promote  the  public  health  and  welfare.  The 
powers  and  duties  of  county  and  town  officers 
are  those  which  they  ordinarily  and  usually 
exercise  as  a  part  of  the  regular  and  perma- 
nent administration  of  the  town  and  county 
governments.  It  is  a  significant  fact  in  this 
discussion  that  no  drainage  law  was  enacted 
for  several  years  after  the  adoption  of  the 
coDstitution,  nor  was  any  such  power  as  is 
now  conferred  given  to  town  and  countv  of- 
ficers to  execute  such  work.  There  is  there- 
fore strong  reason  for  saying  that  the  power 
to  construct  drains  is  in  no  proper  sense  a 
part  of  the  usual  powers  belonging  to  town 
and  county  governments,  but  is  a  special  au- 
thority,* given  for  a  particular  purpose,  and 
which  may  be  conferred  upon  any  persons  or 
body  upon  which  the  legislature  may  see  fit 
to  confer  it."  Surely,  this  language  is  ap- 
plicable to  this  case.  It  will  not  be  con- 
tended for  a  moment  that,  under  their  gen- 
eral powers,  the  county  commissioners  could 
engage  in  the  work  of  constructing  drains; 
that  they  could  for  that  purpose  exercise  the 
power  of  eminent  domain, — assess  benefits 
and  institute  proceedings  to  ascertain  dam- 
ages. This  was  a  special  purpose,  and  its 
accomplishment  required  special  legislative 
authority,  which  might  be  placed  where  the 
legislature  saw  proper.  See  also,  Sheboygan 
County  Supn,  v.  ParAw,  70  U.  S.  8  Wall. 
98,  18  L.  ed.  88. 

Section  14,  article  1,  of  our  Constitution 
reads  as  follows:  "Private  property  shall 
not  be  taken  or  damaged  for  public  use  with- 
out just  compensation  having  been  first  made 
to,  or  paid  into  court  for  the  owner,  and  no 
right  of  way  shall  be  appropriated  to  the 
use  of  anv  corporation,  other  than  municipal, 
until  full  compensation  therefor  be  first  made 
in  money  or  ascertained  and  paid  into  court 
for  the  owner,  irrespective  of  any  benefit  from 
any  improvement  proposed  by  such  corpora- 
tion, which  compensation  shall  be  ascer- 
tained by  a  jury,  unless  a  jury  be  waived." 
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It  is  very  forcibly  pressed  upon  na  by  letmed 
counsel  'that  the  drainage  act  ▼folates  tbis 
provision,  in  the  following  particalaTS :  (ai 
Because  section  10  of  the  Act  provides  thit 
damages  may  be  paid  by  warranta  drawn  br 
the  drain  commissioners  upon  the  drainaee 
fund,  while  there  might  be  no  money  in  thax 
fund  until  the  drain  was  establiued,  tht 
benefits  assessed,  the  tax  levied  and  colleclec , 
hence  the  property  would  be  taken  withoni 
just  compensation  being  first  made,  and  witb 
out  payment  in  money,  (b)  Said  secticm  10 
also  provides  that  sudi  warranta  may  be  de- 
livered to  the  county  auditor  for  unknova 
owners,  while  the  constitution  leqnires  the 
compensation  to  be  made  to  or  paid  into  coim 
for  the  owner,  (c)  Because  the  oompensatioa 
is  not  ascertained  by  a  jury.  Under  aecUos 
9,  the  jury  determines  the  "amount  of  dam- 
aflres  allowed  to  any  person, "  but  the  damages 
allowed  shall  be  **  irrespective  of  benefiia* 
The  benefits  are  assessed  by  drain  commifi- 
sioners.  The  "just  compensation''  is  the 
amount  of  damage,  If  any,  remaining  after 
benefits  have  been  deducted.  This  balance 
the  jury  is  not  permitted  to  find.  Section  14 
of  Uie  Constitution  of  North  Dakota  was 
copied  literally  from  section  14,  article  1,  <sf 
the  Constitution  of  California  adopted  is 
1879.  The  California  Constitution  of  IM 
simply  reads:  "Nor  shall  private  propenr 
be  taken  for  public  use  withoutjuat  compen- 
sation."  Section  8,  article  1.  Under  the  o\A 
constitution,  it  was  held  that  taking  private 
property  for  public  use  without  making  com- 
pensation at  the  time,  or,  in  case  of  a  munk- 
ipai  corporation,  providing  a  fund  certaia 
from  which  payment  should  be  made  upoa 
the  termination  of  condemnation  proceed- 
ings, was  a  violation  of  the  constitutioaal 
provision  {McCann  v.  Sierra  Countp.  7  Cal. 
121 ;  Colton  v.  i2o«n,  9  Cal.  595 ;  Johruson.  t. 
Alameda  County,  14  Cal.  106)  ;  and  that  prop- 
erty was  "taken,"  within  the  meaningr  of  the 
provision,  when  it  passed  from  the  passessioe 
and  control  of  the  owner,  and  not  when  the 
title  ultimately  passed  to  the  corporation, 
Davie  v.  San  Lorenzo  R  Co,  47  Cal.  51* 
overruling  Fox  v.  Weetem  Piae,  B.  Go.  Zl 
Cal.  588 ;  and  Sanborn  v.  Bdden,  51  Cal.  266. 
In  this  latter  case  it  is  purposely  left  unde- 
cided whether  or  not  precedent 'payment  or 
tender  of  payment  must  not  be  made  even 
when  the  property  Is  taken  by  a  municipal 
corporation.  These  decisions  were  all  ren- 
dered prior  to  the  adoption  of  the  Constitu- 
tion of  1879,  and  enable  us  the  better  to  un- 
derstand what  was  sought  to  be  aooomplisbed 
by  the  new  provisions  upon  that  subject  in- 
troduced into  that  instrument.  Section  14 
of  our  Constitution  divides  naturally  into 
two  parts.  The  first  reads:  "Private  prop- 
erty shall  not  be  taken  or  damaged  for  pob- 
lic  use  witiiottt  Just  compensation  having 
been  first  made  to,  or  paid  into  court  for  the 
owner."  As  originally  reported  by  the  in- 
diciaiT  committee  of  the  California  Con- 
stitutional Convention  of  1879.  the  section 
contained  nothing  more.  See  Constitutional 
Debates,  846.  At  that  time  the  provision  as 
thus  introduced  existed  substantially  in  ths 
constitutions  of  a  large  number  of  the  statea 
See  noU  on  pages  659,  697,  Oooley,  Oout 
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liim.  6th  ed.  The  term  "lust  compensation* 
had  already  been  defined  In  California  to  be 
that  compensation  which  was  baaed  upon 
damages  sustained  and  benefits  recei  ved.  Ban 
Francisco,  A,  d  £L  B.  Co.  y.  CaldwU,  81 
Cal.  368;  Oalifomia  JPac.  R  Co.  v.  Arm- 
strong,  46  Cal.  85 ;  and  to  the  same  purport 
are  I^icholi  ▼.  Bridgepoi'  28  Conn.  189,  60 
Am.  Dec.  686;  THntty  ^Uleg$  ▼.  Hartford^ 
33  Conn.  453 ;  StaU  ▼.  Grooves,  19  Md.  851 ; 
Page  t.  Chicago,  M.  d  8t.  R  B.  Co.  70  111. 
324;  Earlow  ▼.  Marquette,  H.  d  0.  R  Co. 
41  Mich.  886.  These  cases  make  it  reason- 
ably certain  that  the  words  ''just  compensa- 
tion, "  as  used  in  the  California  constitution, 
and  later  in  our  own  constitation,  mean  the 
excess  of  damages  sustained  over  benefits  re- 
ceived. For  cases  that  reject  this  definition 
of  ''^ost  compensation,"  see  Carpenter  t. 
Jenntnga,  77  111.  250;  Isom  t.  Mississippi 
Gent.  22.  a>.  86  Miss.  800 ;  Pmriee  ▼.  WaUis, 
37  Miss.  172 ;  Bomns  ▼.  Milwaukee  db  E.  R 
Co.  6  Wis.  686. 

Under  constitutional  proyisions  declaring 
that  private  property  shall  not  be  taken  for 
public  use  without  Just  compensation,  and 
silent  as  to  the  time  of  payment,  it  has  gen- 
erally, if  not  universally,  been  held,  when 
property  was  thus  taken  by  a  private  corpora- 
tion, that  payment  must  precede  the  taking ; 
but,  where  the  property  was  taken  directly 
^y  the  state  or  a  municipality  of  the  state, 
It  has  generally  been  held  a  sufficient  compli- 
ance with  the  provision  if  the  compensation 
was  definitely  ascertained,  and  made  a  charge 
upon  a  municipal  fund  for  whic^  the  credit 
of  the  municipality  was  pledged.  Rogers  y. 
Bradshaw,  20  Johns.  744;  Bloodgood  v.  Mo- 
hawk db  H.  R  B.  Co.  18  Wend.  9,  81  Am. 
Dec.  818 ;  Chapman  v.  Gates,  54  N.  Y.  182 ; 
Brock  V.  Eishen,  40  Wis.  674 ;  Long  v.  Ful- 
ler, 68  Pa.  170;  Orr  v.  Quimffy.  54  N.  H. 
IS90.  The  same  ruling  has  been  made  in  Min- 
nesota and  Michigan,  where  the  constitution 
requires  the  compensation  to  be  first  paid  or 
secured.  See  State  v.  Messenger,  27  Minn. 
119;  State  v.  Bruggerman,  81  Minn.  498; 
People  V.  Michigan  Southern  R  Co,  Z  Mich. 
496.  But  we  are  cited  to  no  case  (and,  if 
auch  a  case  existed,  we  are  sure  the  tireless 
industry  of  counsel  would  have  found  it) 
arising  in  those  states  having  the  constitu- 
tional provision  as  thus  reported  to  the  con- 
stitutional convention  of  California,  and  as 
found  in  the  first  part  of  section  14  of  the 
Constitution  of  this  state,  where  it  has  been 
held  that  the  state  or  any  municipality  act- 
ing for  the  state  could  take  private  property 
for  public  use  unless  Just  compensation  tiiere- 
for  accompanied  or  preceded  the  taking.  The 
point  does  not  seem  to  have  arisen.  Indeed, 
the  language  is  so  plain  and  express  that  Ju- 
dicial construction  would  be  superfluous.  It 
has  sometimes  been  asserted  broadly  that  pri- 
vate property  could  not  be  so  taken,  as  in 
the  Mississippi  cases  eupra.  In  New  Jer- 
sey, where  practically  the  same  provision  is 
found,  but  limited  to  individuals  or  private 
oorporations,  the  chancellor,  in  discussing 
the  meaning  of  the  word  **  first, "  in  JRedman 
V.  Philadelphia,  M.  A  M.  B,  Co.,  83  N.  J. 
Eq.  165,  said:  "Its  meaning,  to  my  mind, 
la  perfectly  obvious ;  indeed,  it  is  its  own 
expositor.    When  this  is  the  case,  reasoning 
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and  illustration  have  no  office.  The  provis- 
ion under  consideration  plainly  ordains  that 
compensation  shall  precede  appropriation; 
and,  if  the  legislature  in  this  enactment  have 
not  observed  this  direction,  they  have  tran- 
scended their  power."  The  fact  that  the 
provision  is,  in  this  state,  unlimited  in  its 
application,  cannot  change  the  clear  meaning 
of  the  words  used.  It  becomes  clear,  then, 
that,  under  the  provision  as  originally  re- 
ported to  the  California  constitutional  con* 
vention,  the  owner  of  private  property,  when 
the  same  was  taken  for  public  use,  could  in 
no  case  demand  more  tlian  ^Just  compensa- 
tion, " — i.  e.  such  compensation  as  represented 
the  excess  of  damages  sustained  over  benefits 
received ;  but  in  all  cases  such  Just  compen- 
sation should  be  paid  to,  or  paid  into  court 
for,  the  owner,  before  tlie  property  could  be 
taken. 

We  may  now  proceed  to  analyze  the  amend- 
ment which  was  offered  and  adopted,  and 
which  constitutes  the  balance  of  section  14 
of  the  Constitution  of  this  state,  and  reads : 
''And  no  right  of  way  shall  be  appropriated 
to  the  use  of  any  corporation,  other  than 
municipal,  until  full  compensation  therefor 
be  first  made  in  money  or  ascertained  .and 
paid  into  court  for  the  owner,  irrespective  of 
any  benefit  from  any  improvement  proposed 
by  such  corporation,  which  compensation 
shall  be  ascertained  bv  a  Jury,  unless  a  jury 
be  waived."  We  notice  that  this  provision 
relates  to  the  appropriation  of  right  of  way. 
If  private  property  be  taken  for  any  other 
public  use,  it  falls  within  the  first  provision 
in  the  section.  This  right  of  way  must  be 
appropriated  to  the  use  of  a  corporation 
"other  than  municipal."  If  a  municipal  cor- 
poration appropriate  a  right  of  way,  it  still 
falls  within  the  first  provision.  For  this 
right  of  way,  thus  appropriated  by  a  corpora- 
tion other  than  municipal,  full  compensation 
must  be  made  in  money ;  that  is,  a  compensa- 
tion "irrespective  of  any  benefits."  Strictly 
speaking,  full  compensation  is  required  in 
every  case ;  but,  except  in  cases  of  the  ap- 
propriation of  a  right  of  way  by  a  corpora- 
tion other  than  municipal,  this  full  compen- 
sation may  be  paid  in  benefits  received  to 
the  extent  of  such  benefits,  leavinj^  the  bal- 
ance only,  or  the  just  compensation,  to  be 
otherwise  paid.  From  the  fact  that  the  con- 
stitution directs  that,  for  right  of  way  ap- 
propriated to  the  use  of  a  private  corporation, 
full  compensation  shall  be  p&id  in  money, 
learned  counsel  argue  that,  for  right  of  way 
appropriated  to  the  use  of  a  municipal  cor- 
poration, just  compensation  need  not  be  paid 
in  money,  but  may  be  paid  in  warrants ;  and 
it  is  claimed  that  this  is  a  recognition  of  the 
fact  that  municipalities  habitually  pay  by 
warrant.  To  this  we  cannot  assent.  The 
word  "money"  is  used  to  exclude  benefits. 
Just  compensation,  when  ascertained,  must 
always  be  paid  in  money.  Money  is  the 
measure  of  compensation.  Compensation 
represents  the  money  value  of  property  taken 
or  damaged.  Just  compensation  can  be  made 
in  no  other  medium.  Dill.  Mun.  Corp.  4th 
ed.  g  612 :  Cooley,  Const.  Lim.  968 ;  State 
V.  Bawne  Boad  Seteer  Comrs.  39  N.  J.  L.  665 ; 
Com.  V.  Peters,  2  Mass.  125;  Chesapeake  S 
0.  R  Co.  y.  Ealstead,  7  W.  Va.  801 ;  Van^ 


B46 


North  Dakota  Supbbmb  Coubt. 


hams  T.  Dorrance,  2  U.  S.  2  Dall.  804,  1  L. 
ed.  891 ;  Mills,  Em.  Dom.  §  185.  Farther, 
the  statute  does  not  treat  the  warrant  as  pay- 
ment. It  says  the  order  **  shall  be  deemed  a 
•ufQcient  security  for  the  amount  thereof. 
Security  negatives  payment.  It  is  that  which 
is  given  to  insure  payment  at  some  future 
time.  The  manner  in  which  this  provision 
found  its  way  into  our  statute  is  entirely 
clear.  It  was  the  result  of  a  literal  copy  of 
the  Michigan  drainage  act.  But  in  Michigan 
the  constitution  requires  the  compensation  to 
be  paid  or  secured.  Our  constftution  re- 
quires payment.  Security  is  wholly  inad- 
missible. It  is  clear  to  us  that  there  is  no 
such  provision  for  compensation  contained 
in  said  chapter  55  as  our  constitution  imper- 
atively requires ;  hence  the  act  will  not  war- 
rant the  exercise  of  the  power  of  eminent 
domain.  Thacher  ▼.  Dartmouth  Bridge  Go. 
18  Pick.  601 ;  Boiton  A  L.  R,  Corp,  v.  Salem 
db  L.  R.  Oo.  2  Gray,  1>87 ;  Mount  Washington 
Road's  Petition,  85  N.  H.  184 ;  Eastman  v. 
Amoskeag  Mfg.  Oo.  44  N.  H.  148-160.  82  Am. 
Dec.  201 ;  Weaver  v.  Mississippi  A  Rum  River 
Boom  Co.  80  Minn.  477 ;  Watkins  v.  "^^alker 
County,  18  Tex.  586,  70  Am.  Dec.  298 ;  Fos- 
isr  v.  Stafford  If  at.  Bank,  57  Vt.  128. 

We  here  meet  another  question  that  is  not 
without  difficulty  in  this  case.  It  is  this: 
Granting  that  the  power  of  eminent  domain 
cannot  he  exercised  under  this  statute,  and 
that  the  provisions  upon  that  subject  are  un- 
constitutional and  void,  must  the  whole  stat- 
ute for  that  reason  fail?  If  there  were  no 
attempt  in  this  statute  to  provide  for  com- 
pensation, then  the  law  would  conclude  that 
it  was  not  the  legislative  intent  to  exercise 
the  power  of  eminent  domain,  but  that  the 
right  of  way  was  to  be  acquired  by  private 
contract.  Mills,  Em.  Dom.  §  128,  and  cases 
cited.  But  we  cannot  so  treat  this  statute. 
There  was  a  clearly  expressed  intent  to  pro- 
Tide  for  compensation,  but  therein  the  law 
was  unconstitutional ;  and  whether  or  not 
the  law  can  stand  with  such  portions  elimi- 
aated  depends,  nakedly  stated,  upon  whether 
or  not  there  remains  a  complete  enactment 
capable  of  enforcement,  and  one  that  it  may 
reasonably  be  presumed  the  legislature  would 
have  passed  shorn  of  its  unconstitutional 
features.  It  is  our  duty  to  sustain  statutes 
in  their  entiretv  when  possible,  and  to  that 
end  we  must  indulge  all  reasonable  presump- 
tions in  favor  of  their  constitutional i  ty .  But, 
when  a  statute  has  been  once  emasculated, 
these  presumptions  no  ]onfi;er  obtain  in  sup- 
port of  the  remainder.  It  should  then  be 
manifestly  clear  that  the  remaining  portion 
can  stand  by  itself,  and  that  the  legislature 
did  not  intend  that  such  portion  should  be 
controlled  and  modified  in  its  construction 
ftnd  effect  bv  the  rejected  part.  See  note  to 
page  218,  Cooley,  Const.  Lim.  5th  ed.  In 
many  cases  where  provisions  for  compensa- 
tion in  statutes  authorizing  the  exercise  of 
the  power  of  eminent  domain  have  been  held 
unconstitutional,  the  entire  statute  has  been 
treated  as  void.  Eastman  y.  Amoskeag  Mfg. 
Co.  supra;  People  v.  Leots,  89  Hun,  490; 
Etoodgood  v.  Mohawk  AH.  R.R.  Co.  18  Wend. 
9,  81  Am.  Dec.  818 ;  TJiacher  v.  Dartmouth 
Bridge  Oo,  ;  Watkins  ▼.   Walker  County,  and 
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Weaver  ▼.  Mississippi  db  Rum  River  B^am  On, 
supra.  While  this  boldinjg  is  noc  eniiielr 
uniform  (see  Lewis,  Em.  6cm.  $  452),  aaa 
while,  perhaps,  a  uniform  rule  would  not  be 
desirable  in  all  cases  where  the  exercise  of 
this  power  of  eminent  domain  fails,  yet  wi 
are  convinced  that  in  this  case  the  entire  stai- 
ute  should  be  held  void.  When  we  elimi- 
nate from  the  statute  the  power  of  eminenl 
domain,  we  take  out,  bodily,  sections  7,  8^ 
and  9,  and  various  clauses  in  otber  sectiooa, 
We  have  left  only  a  weak,  inefficient  statute, 
incapable  of  enforcement.  Enforcement  car- 
ries with  it  the  idea  of  execution  witboot 
consent.  That  which  is  done  bjr  consent, 
and  can  onlv  be  done  by  consent,  is  not  en- 
forced. With  the  right  to  exercise  the  power 
of  eminent  domain  gone,  it  might  be  possible 
to  construct  a  drain  under  the  statute  if  ever^ 
landowner  throuirh  or  along  whose  land  it 
was  sought  to  establish  the  drain  would  vol- 
untarily release  the  right  of  way  and  dam- 
ages ;  but  it  is  inconceivable  that  tiie  legis- 
lature would  have  placed  upon  the  statute 
book  an  important  and  far-reaching  statute 
dependent  for  its  effectiveness  upon  uie  whim 
of  any  one  man  whose  land  might  be  needed 
for  right  of  way.  We  cannot,  in  support  d 
a  fragmentary  statute,  indulge  a  presump- 
tion so  unreasonable,  and  must  therefore  bold 
the  entire  statute  nugatory.  The  provision 
which  requires  the  warrant  for  damagei. 
where  the  owner  is  unknown,  to  be  deposited 
with  the  county  auditor,  is  a  clear  violatioa 
of  the  provision  of  the  constitution  whick 
requires  tJie  compensation  to  be  made  to  or 
paid  into  court  for  the  owner.  It  need  onlv 
be  stated  to  be  understood,  and  renders  the 
statute,  to  that  extent  at  least,  void,  na- 
tional Docks  d  y.  J.  Junriion  db  OonneeU'af 
R,  Oo.  V.  United  New  Jersey  R.  db  Oanal  Cs, 
(N.  J.)  28  Atl.  Rep.  678. 

We  do  not  think  that  the  manner  in  whic^ 
compensation  is  ascertained  under  the  statute 
is  any  violation  of  section  14  of  the  Cmisti- 
tution.  It  is  true  that  the  ascertainment  ol 
just  compensation  is  a  judicial  proceeding, 
but  a  party  has  no  inherent  right  to  liave 
such  compensation  fixed  bv  jorj.  This  has 
been  repeatedly  held.  KMy.  united  Stata, 
91  U.  S.  875,  28  L.  ed.  4«»;  United  States  v. 
Jones,  109  U.  S.  518,  27  L.  ed.  1015 ;  Great 
Falls  Mfg.  Co.  v.  Garland,  25  Fed.  Rep.  531 ; 
Ames  V.  Lake  Superior  dt  M.  R.  Oo.  21  Minn. 
241;  Peo^  V.  Smith,  21  N.  Y.  5»5.  The 
original  provision  in  aaid  section  14  of  the 
Ck)nstitution,  as  reported  to  the  California 
convention,  contained  no  reference  to  a  jury. 
That  was  added  in  an  amendment  whic^ 
created  an  exceptional  class  of  cases,  and,  is 
the  connection  in  which  it  was  placed,  we 
think  it  applied  only  to  such  exceptional 
cases.  The  entire  section  speaks  of  two  dif- 
ferent characters  of  compensation.  First  it 
speaks  of  ''just  compensation"  as  applied 
generally.  It  then  creates  the  exceptional 
class,  and  for  that  class  it  demands  ''full 
compensation,"  and  adds  "which  compensa- 
tion shall  be  ascertained  by  a  jury."  Or- 
dinarily, these  words  would  not  include  both 
characters  of  compensation,  but  would  in- 
clude that  last  under  discussion,  to  wit«  fnll 
compensation;  and  such  we  think  was  the 
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intention.  If  we  are  correct  in  this,  it  fol- 
lows that  under  our  constitution,  whenever 
private  property  is  appropriated  for  right  of 
-waj  by  a  corporation  other  than  municipal, 
the  compensation  must  be  ascertained  by  a 
Jury,  while  in  all  other  cases  a  Jury  is  un- 
necessary. But  it  would  not  follow  that  a 
provision  for  a  jury  in  such  other  cases  would 
be  unconstitutional.  The  legislature  may 
not  curtail  the  rights  of  the  citizen  below 
the  limit  fixed  by  the  constitution,  but  they 
may  properly  expand  such  right3.  We  see 
no  Tiolation  of  any  constitutional  provision, 
and  no  possibility  of  injustice  to  the  prop- 
erty owner,  in  having  the  total  damages,  in 
cases  of  this  character,  ascertained  by  a  jury, 
and  having  the  benefits  assessed  and  the  bal- 
ance struck  by  the  other  tribunal,  to  wit»  the 
drain  commissioners.  This  principle  was 
involved  and  sustained  in  Cleveland  v.  Wiek, 
18  Ohio  St.  803. 

We  ought  to  remark  in  this  connection  that 
the  right  of  plaintiff  to  raise  the  (questions 
we  have  been  discussing  under  section  14  of 
the  Constitution  has  not  been  denied.  The 
questions  have  been  fully  discussed  on  their 
merits  bv  both  parties,  and  plaintiff's  right 
to  raise  the  same  has  thus  been  conceded,  and, 
being  conceded,  a  ruling  upon  the  questions 
became  necessary  to  a  decision  of  the  case. 

Section  88  of  the  statute  does  not  appear 
in  any  drainage  law  that  we  have  examined. 
"We  believe  it  to  be  new  in  this  connection. 
It  provides  tor  the  issuance  and  sale  of  county 
bonds,  running  for  a  series  of  years,  and 
drawing  interest  at  a  rate  not  to  exceed  7 
per  cent  The  proceeds  of  these  hoods  are 
to  be  passed  to  the  drainage  fund,  and  used 
to  meet  the  expenses  of  establishing  and 
constructing  drains.  Provision  is  made  by 
which  the  county  is  to  be  repaid,  certainly 
to  the  amount  of  the  principal,  and,  as  we 
construe  it,  the  interest  also,  by  the  munici- 
palities and  persons  upon  whom  special  as- 
sessments are  laid  under  the  law.  It  is  urged 
upon  us  that  this  violates  section  185  of 
our  state  Constitution,  which  prohibits  any 
county  from  loaning  or  giving  its  credit  or 
making  donations  to  or  in  aid  of  any  indi- 
vidual association  or  corporation  except  for 
necessary  support  of  the  poor.  An  analysis 
of  other  provisions  of  this  statute  shows  that 
the  special  assessments  upon  the  corporations 
and  persons  benefited,  and  which  assessments 
must  equal  the  entire  estimated  cost  of  the 
drain,  with  10  per  cent  added,  to  cover  con- 
tingencies, must  be  levied  and  collected  in 
one  year.  This  might  often  prove  a  hard- 
ship, and,  to  avoid  it,  section  88  was  enacted. 
When  bonds  are  issued  by  the  county  under 
that  section,  then  the  special  assessment, 
which  otherwise  must  be  paid  in  one  year, 
must  be  divided  into  as  many  parts  as  the 
bonds  have  year^  to  run,  and  only  one  part 
is  to  be  extended  upon  the  tax  roll  and  col- 
lected in  any  one  year;  and  the  sums  thus 
collected  constitute  the  sinking  fund  for  the 
payment  of  the  bonds  at  maturity,  and  of  the 
annual  interest  on  the  same.  By  this  means 
the  payment,  which  must  otherwise  be  made 
in  one  year,  mav  be  extended  over  twenty 
years.  This  indulgence  to  the  corporations 
and  persons  benefited  and  specially  assessed 

25  L.  R.  A. 


is  obtained  by  means  of  the  credit  of  the 
county.  Its  bonds  are  issued  under  the  drain- 
age act,  and  must  so  state  on  their  face.  The 
procceeds  of  the  bonds  go,  not  into  the  con- 
trol of  the  county  commissioners,  but  at  onco- 
into  the  drainage  fund,  controlled  exclu- 
sively by  the  drain  commissioners.  The 
county  has  its  compensation  in  the  provis- 
ions which  enable  it  to  collect  the  special 
assessments  out  of  which  to  reimburse  itself. 
But,  however  much  or  however  little  may 
be  realized  from  the  special  assessments,  the 
county,  as  such  must  pay  the  bonds  at  matur- 
ity, as  well  as  the  annual  interest  thereon. 
No  refinement  of  construction  or  technical 
rule  of  law  can  make  this  transaction  less 
than  a  loan  of  the  credit  of  the  county  to  the 

Sarties  primarily  liable  for  the  costs  of  the 
rain.  Judge  Cooley,  speaking  for  the  court 
in  People  v.  State  Treasur&r,  23  Mich.  499, 
said:  "The  legislature  can  neither  compel 
the  taxation  of  municipalities  in  aid  of  rail- 
road companies,  nor  empower  them,  in  order 
to  give  such  aid,  to  tax  themselves,  or  to  con- 
tract indebtedness  which  must  be  paid  by  tax- 
ation,''—citing  People  V.  Salem  Twp,  Boards 
20  Mich.  452.  It  is  true  that  the  Supreme 
Court  of  the  United  States  in  Pine  Orove 
Twp.  V.  Taleott,  86  U.  S.  19  Wall.  666,  22 
L.  ed.  227,  a  case  which  went  up  from  the 
western  district  of  Michigan, — refused  to  fol- 
low the  Michigan  court ;  but  it  was  on  the 
ground  that  the  Michigan  prohibition  against 
loaning  credit  extended  to  the  state  only, 
and  did  not  in  terms  include  counties  and 
townships.  See  also,  upon  this  point,  Webb 
V.  Lafayette  Otmntv,  67  Mo.  858 ;  Thomas  v. 
Port  Huron,  27  Mich.  820. 

But  it  is  urged  that  draining  swamp  and 
overflowed  lands,  when  it  will  conduce  to* 
the  health  and  welfare  of  the  community  and 
benefit  the  highways,  is  a  public  service, 
for  which  it  was  within  the  power  of  the 
legislature  to  make  the  county  originally  li- 
able, and  that  power  must  include  the  power 
to  make  the  county  temporarily  liable.     The 
conclusion  is  not  warranted  under  our  consti- 
tution.   It  was  within  the  power  of  the  leg- 
islature to  designate  the  localities  that  would* 
be  benefited  by  the  drains,  and  that  should 
bear  the  burdens  thereof.    Stone  v.  OharleS' 
town,  114  Mass.  214;   Com.  v.  Piaisted,  14^ 
Mass.  875,  2  L.  R.  A.  142 :  King  v.  Portland, 
2  Or.  146 ;    Williami  v.  Cdmmack,  27  Miss. 
209,  61  Am.  Dec.  508.     This  determination 
of  the  legislature  is,  of  course,  final.    In  this 
case,   by  placing  the  benefits  and  burdens- 
else  where,  the  legislature  has  declared  that 
the  county,  quoad  hoc,  is  not  benefited.     The 
whole  burden  is  thrown  upon  other  corpora- 
tions and  persons.    The  ooligation  rests  en- 
tirely upon  them,   and  they  are  never  re- 
lieved.   All  the  county  can  do  is  to  obtain 
for  them  an  extension  of  the  time  of  pay- 
ment by  the  loan  of  its  credit.    This  the 
constitution  prohibits ;  and  the  plaintiff,  be- 
ing a  property  owner  and  taxpayer  within  the 
counter  of  Cass,  is  entitled  to  a  writ  against 
the  said  county  commissioners  perpetual Iv 
enjoining  them  from  the  issuance  of  bonds 
of  the  county  under  the  provisions  of  said 
section  88  of  said  Drainage  Act. 

One  more  objection  is  urged  against  the- 
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«tafute.  It  is  claimed  that  tt  violates  the 
provisions  requiring  uniformity  in  taxation, 
found  in  section  170  of  the  CJonstitution.  It 
is  first  claimed  that  the  provision  for  special 
assessments  is  void.  We  think  not.  Section 
180  of  the  Constitution  directs  the  legislature 
to  provide  by  law  for  the  organization  of  mu- 
nicipal corporations,  restricting  their  powers 
as  to  levying  taxes,  assessments,  etc.  It  is 
said  this  does  not  apply  to  counties.  It  is 
immaterial.  It  does  not  authorize  a  grant 
of  power  to  make  assessments.  It  simply 
recognizes  the  existence  of  such  power,  and 
directs  iU  restriction.  The  rule  **expremo 
uniu8, "  etc. ,  does  not  apply.  We  understand 
<x)unsel  to  admit — granting  the  existence  of 
the  power  to  levy  special  assessments — that 
«uch  assessment-s  differ  radically  in  their 
nature  and  purpose  from  ordinary  taxation, 
and  that  the  rule  which  requires  uniformity 
in  taxation  has  no  application  whatever  to 
-special  assessments.  This  has  now  become 
«o  elementary  that  citations  are  unnecessary. 
The  real  difficulty  lies  deeper.  It  is  claimed 
that  under  this  law  the  special  assessments 
must  equal  the  total  cost  of  establishing  and 
<M)nstructing  the  drain,  without  regard  to  the 
benefits  received ;  that,  while  the  assessments 
must  be  in  proportion  to  the  benefits  received, 
-as  between  the  parties  benefited,  vet  the  as* 
cessment  in  each  case  may  exceea  the  indi- 
vidual benefit,  and  in  the  aggregate  exceed 
the  total  benefits.  It  is  then  claimed  that 
special  assessments  are  based  upon,  and  must 
be  measured  by,  benefits  received ;  and  that, 
when  a  special  assessment  exceeds  the  bene- 
-flts  received,  it  ceases  as  to  such  excess  to  be 
a  special  assessment,  but  is  to  that  extent 
taxation  proper;  and  that,  under  the  stat- 
ute, such  taxation  is  laid  upon  particular 
property  belonging  to  particular  taxpayers, 
while,  under  the  rule  of  uniformity  required 
\>j  the  constitution,  it  should  be  paid  upon 


all  property  within  the  taxing  dIstrioL  Thi 
constitutional  question  thus  raised  iiof  mud 
importance,  and  its  solution  is  not  withon 
difficulty.  It  is  not  entirelr  clear  from  tbi 
reading  of  the  statute  that  ft  was  the  legis- 
lative purpose  to  permit  special  sasesBiDeQts 
to  exceed  actual  benefits ;  and,  as  we  bold  the 
entire  statute  unconstitutional  upon  other 
grounds,  we  decline  at  this  time  to  pass  npoa 
this  question ;  but,  in  view  of  the  poesibili* 
ties  of  future  legislation,  it  may  not  be  im- 
proper for  us  to  say  that  courts  seem  to  Tiew 
with  disfavor  any  attempt  on  the  part  of  the 
legislature  to  charge  property  with  speciti 
assessments  for  improvements  in  excess  of  the 
actual  benefits  received  by  such  property  bj 
reason  of  such  improvements.  See  tVdlf- 
Water  Co.  v.  CoBter,  18  N.  J.  Eq.  618.  M 
Am.  Dec.  6«S4 ;  Oreighton  v.  Manton,  27  Cal. 
614;  Orawfard  v.  PeopU,  82  111.  557;  3t«il^ 
V.  Bridgeport,  28  Conn.  189,  60  Am.  Dec 
686 ;  Stephani  v.  Oatholio  Bishop  of  OiieaQt, 
2  111.  App.  249;  Ohamborlain  ▼.  Oleceiand, 
84  Ohio  St.  551 ;  State  v.  Bammy  Ctfun^ 
Dist,  Ot.  29  Minn.  62 ;  State  ▼.  Seymour,  35 
N.  J.  L.  49;  Dyar  v.  Fanmngton,  70  Me. 
515.  But,  contra,  see  Keith  ▼.  Boston,  121 
Mass.  108;  Kingman^  Petitioner^  168  Mass. 
566,  12  L.  R.  A.  417 ;  Spencer  ▼.  Merehani, 
100  N.  Y.  585,  affirmed  in  125  U.  8.  845.  SI 
L.  ed.  768. 

In  closing,  we  wish  to  acknowledge  our 
obligation  not  only  to  the  able  counsel  in 
these  cases,  but  also  in  the  case  foil  owing  and 
ruled  by  this,  infra,  and  to  W.  J.  Kneesbsw, 
Esq. ,  who  filed  a  brief  in  support  of  the  law 
in  behalf  of  Pembina  county. 

The  district  court  will  reverse  the  judg- 
ment in  each  case,  and  sustain  plaintiff's  d^ 
murrer  to  the  answer,  and  enter  Judgment  tt 
prayed  for  in  the  complaint. 

Bevereed. 

All  concor. 
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!•   Wheretintbeeourseof  ajury  trlai« 
objection  is  made  to  tbe  gMng  of  one 

*HeadDotee  by  the  Court. 


of  a  series  of  seven  special  charges 

by  the  court  to  the  Jury,  a  special  exoeptios 
should  be  made  to  the  giving  of  the  objection- 
able proposition.  An  exoeption  to  the  giving  of 
the  entire  series  is  too  general  to  bring  the  o(> 
lection  before  a  reviewing  oourt. 

8.  Sectioii  6871  of  the  BcTisod  Stat- 
utes* which  provides  that  *'aiiy  miner 
or  other  person,  employect  In  may 
mine  governed  by  the  statute,  who  iiiteik 
tionally  and  willfully  Deglects  or  refuses  to  se- 
curely prop  the  roof  of  any  workinir  place  ud- 


Noxa-HStotutory  regftlotUms  for  the  protection 
and  eafety  of  workmen  in  mines* 

L  Props, 

IL  Oaae  and  eignaXs. 

nL  Shafts  and  fences. 

lY.  Escape  and  ventilation  shafte, 

y.  MisceUaneous, 

L  Props. 

Under  SI.  Bey.  Stat.,  chap.  98,  I  16,  providing 
that  mine  owners  must  have  suitable  prop  tim- 
bers, it  is  the  duty  of  the  miners  themselves  to  in- 
•speot  the  roof  from  day  to  day  and  set  the  props, 

25  L.  R.  A. 


if  there  is  no  timberman.  St.  Louis  Oooaol.  Goal 
Go.  V.  Scheller,  42  111.  App.  619. 

But  a  mining  company  negleoting  to  supply 
timber  props  after  notloe  that  suoh  are  needed  S 
liable  under  Mo.  Act  March  28, 1881,  giving  a  rlffirt 
of  action  for  willful  failure  of  mine  ownen  to 
keep  a  supply  of  timber  for  props  when  required, 
even  where  another  party  is  operating  the  mine.tf 
the  owner  has  any  proprietary  interest.  liCeUe  r. 
Rich  Hili  Coal  Min.  Oo.  110  Mo.  8L 

The  failure  of  a  coal  mining  company  to  fur- 
nish and  use  props  does  not  violate  III.  Bev.8tUH 
chap.  98, 9  IS,  which  provides  that  timber  for  props 
shall  be  kept  when  required  and  sent  down  wiiei 


See  also  26  L.  R.  A.  435;  27  L.  R.  A.  266;  29  L.  R.  A.  808;  32  L.  R.    A.  435, 
800;  47  L.  R.  A.  52,  597. 
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r  der  bli  control,**  etc.,  iball  be  gvMty  of  an  of- 
fense, is  Intended,  in  oonneotion  witb  tbe  otber 
proTisiontof  the  act  reflrnlatlner  coal  mines  and 
the  working  thereof,  to  protect  tbe  liyea  and 
limbs  of  those  engaged  In  a  perilous  business. 
It  imposss  an  obligation  to  perform  a  duty  to 
others,  and  anytblng  which  tends  to  operate  in 
opposition  to  that  obligation  Tiolates  the  policy 
Of  the  statute.  Hence  a  custom  which  imposes 
upon  another  employ^  the  work  of  posting  and 
propping  the  roof  of  a  room  in  which  coal  is  to 
be  mined,  cannot  have  the  effect  to  exonerate 
tbe  miner  from  the  dirty  enjoined  by  the  stat- 
ute, nor  to  shift  the  risk  undertaken  by  himself 
over  upon  tbe  company. 

8*  In  ma  aetlon  mgaAnst  a  coal  mining 
eompany  to  recover  for  death  caveed 
hy  Uie  negligence  of  one  of  ite  em- 
ployee* the  result  of  his  Incompetency,  it  ap» 
peared  by  evidence  of  the  plaintiff  that  the  de- 
ceased  was  killed  by  the  ftdllng  upon  him  of  a 
portion  of  the  roof  of  the  room  in  which  be  was 
engaged  in  operating  a  machine  in  the  mining 
ef  coal,  which  falling  was  due  to  InsuiOcient  sup- 
port, and  that,  by  reason  of  a  custom  prevailing 
at  the  mine,  the  work  of  posting  and  propping 
the  roof  was  Imposed  on  an  empioy6  called  **  a 
-filler,**  whose  principal  business  was  that  of  fill- 
ing ooal,  and  who  had  no  control  over  the 
miner,  no  relation  of  subordination  or  subjec- 
tion existing  between  them,  but  both  were  un- 
•der  the  orders  of  a  common  superior  called  **a 
mine  boss.**   Held: 

(a,)  Such  a  state  of  facts  does  not  make  a 
ease  where  the  appliance  or  place  is  furnished 
by  the  master  for  the  work  In  which  the  em- 
ployte  are  to  be  engaged,  but  a  case  where  the 
furnishing  and  preparation  is  itself  a  part  of 


the  work  which  they  axe  employed  to  perform  in 
order  to  effect  a  common  object,  vis.:  the  dig- 
ging of  coal,  and  tbe  relation  of  the  filler  to  the 
miner  is  that  of  a  fellow-eervant. 

(b.)  In  such  case  the  liability  of  the  master  Is 
governed  by  the  law  applicable  to  the  relation  of 
fellow  servant.  Hence,  in  order  to  attach  lia- 
bility to  the  company  for  the  negligence  of  the 
filler  In  not  properly  posting  and  propping  the 
roof,  the  plaintiff  must  show  that  tbe  company 
bad  knowledge,  before  the  accident,  of  tbe  in- 
oompecency  of  tbe  filler  to  perform  the  duty  of 
posting  and  propping,  or.  by  the  exercise  of  due 
care,  might  have  known  it,  and  that  he  was  him- 
self ignorant  of  such  Incompetency,  and  could 
not,  by  tbe  exercise  of  ordinary  diligence,  have 
learned  It. 

(e.)  And  where,  by  tlieplaintlfr*8  evidence,  it  is 
rtiown  that  the  deceased  knew  of  the  Incompe- 
tency of  his  fellow  servant,  if  It  existed,  or,  being 
an  experienced  miner  had  equal  opportunity 
with  the  company  of  knowing,  and  eould  have 
known  by  tbe  use  of  ordinary  care,  and  wm 
aware,  also,  of  the  danger  of  working  In  a  room 
insulficiently  propped,  and  continued  his  work 
without  complaint,  such  a  case  of  contributory 
negligence  is  shown  as  wOl  prevent  a  leoorexy* 

(October  1A.18N.) 

ERROR  to  tbe  Circuit  Court  for  Hocking 
County  to  review  a  judgment  affirming  a 
ludgmeot  of  the  Court  of  Common  Pleas  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  inlory  which  re- 
sulted in  tbe  death  and  were  alleged  to  have 
been  caused  hy  defendant'i  negligence.    £0- 


required.   Consolidated  Ooal  Go.  of  St.  Loula  T.J    HI.  Bev.  Stat.,  chap.  Mi,  •  14,  requiring  a  brake 


Tung.  U  m.  App.  26S. 

And  where  a  statute  imposes  liability  for  willful 
failure  to  keep  sufBclent  supply  of  props,  the 
qaestion  of  willful  failure  should  be  kept  promi- 
nently before  the  Jury.  Hawley  v.  Dalley,  18  OL 
App.  80L 

IL  Oao»  and  gigndbt 

Pa.  Aot  March  8, 1871,  providing  fOr  health  and 
safety  of  persons  employed  in  coal  mines,  requtr- 
incr  signal  system  and  cage  covering  and  brakes,  is 
constitutional  as  within  the  police  power  of  the 
etate.    Oom.  v.  Bonnell,  Jr.,  8  Phila.  684. 

And  HL  Bev.  Laws  1874,  chap.  70,  fl  14,  providing 
liability  for  willful  failure  to  comply  with  the  aot 
requiring  a  covering  for  a  cage,  applies  where  a 
person  was  Injured  whUe  upon  the  cage,  for  the 
purpose  of  being  hoisted,  and  a  lump  of  coal  fell 
down  tbe  shaft  killing  him,  the  cage  not  being  cov- 
ered.  Litchfield  Coal  Go.  V.Taylor,  81I1L  660, 

80  under  Mo.  Act  March  28, 1881,  requiring  the 
eages  In  shafts  to  be  kept  covered,  a  eager  work- 
ing at  the  bottom  of  the  shaft  who  is  Injured  by  a 
lump  of  ooal  falling  from  an  uncovered  cage,  may 
recover.  Durant  v.  Lexington  Coal  Mln.  Co.  1^7 
Mo.  62. 

And  tbe  owner  of  a  mine  is  liable  for  failure  to 
provide  the  kind  of  cage  required  by  Mo.  Act 
March  28, 1881,  when  he  is  to  furnish  and  operate 
the  machinery,  although  he  has  engaged  another 
to  open  the  ooal  mine.  VeU  v.  Bich  Hill  Coal  Mln. 
€0. 23  Mo.  App.  218. 

And  a  mine  owner  is  liable  for  falling  to  perfbrm 
his  statutory  duty  as  required  by  Illinois  statute 
of  furnishing  safe  means  of  hoisting  and  lower- 
ing the  cage,  although  the  Injured  party  was 
guilty  of  contributory  negligenosb  Illinois  Fuel 
Co.  V.  Parsons,  26111.  App.  188. 


to  prevent  accidents  in  case  the  machinery  gives 
out,  applies  where  such  brake  would  have  pre- 
vented an  Injury,  although  no  part  of  the  mi^ 
chinery  was  broken.  Beard  v.  Bkeldon,  18  DL  App. 
64,  affirmed  in  118  UL  684. 

Under  the  Illinois  aot  for  safety  of  miners  it  Is  the 
duty  of  the  company  to  provide  safe  hoisting  ap- 
paratus, sufficient  brake,  sufficient  light,  and  not 
to  place  Incompetent  engineer  or  boy  under 
eighteen  years  of  age  In  charge,  and  a  recovery 
was  aUowed  where  the  company  willfully  failed  to 
oomply  with  the  statute.  Consolidated  Coal  Go.  of 
St.  Louis  v.Maehl,  180 IIL66L  See  also  Niantio  Ooal 
ft  Mln.  Co.  V.  Leonard,  126  UL  218. 

And  the  owners  of  a  mine  are  liable  where  the 
men  were  drawn  up  a  shaft  In  a  bucket  without 
guides,  under  Bog.  Metalliferous  Mines  Regulation 
Act  1872,  6  28,  subsec.  10, 86  ft  86  Vict.  77. 

Where  a  shaft  of  a  lead  mine  was  completed  and 
a  tunnel  had  been  driven  from  the  bottom  for  orei» 
although  no  ore  had  been  taken  out.  Foster  t« 
North  fiendreMln.  Co.  pan] IQ.  B.  7L 

But  the  faflure  of  deceased  to  put  catches  on 
the  cage  at  tbe  top  of  the  shaft  as  required  by  stat- 
ute, is  such  contributory  negligence  as  bars  a  re- 
covery for  bis  death  caused  thereby.  Beaucoup 
Ooal  Go.  V.  Cooper,  12  BL  App.  878b 

And  although  Pennsylvania  Act,  April  18,  1877 
(Pub.  Laws,  66, 1 6).  requires  a  traveling  way  at  the 
bottom  of  the  shaft  for  miners  to  pass,  yet  if  a 
ndner  fails  to  look  and  listen  before  stepping  un- 
der a  descending  cage,  he  cannot  recover.  Mo> 
Donald  v.  Bockhill  Iron  ftCoal  Ca  186  Fa.  L 

111.  Bev.  Stat.,  chap.  98,  6  8,  providing  for  signals, 
applies  to  all  coal  mines  without  reference  to  the 
motive  power.  Sangamon  Coal  Bfln.  Co.  t«  W|ff> 
gerhaus,  2.5  IB.  App.  77, 128  UL  23& 
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Satatement  by  Spear,  J.  : 

The  action  below  was  brought  to  recover 
for  the  unlawful  killing  of  George  D.  Clay, 
a  coal  miner,  whose  death  occurred  October 
10,  1891,  in  a  coal  mine  operated  by  the  de- 
fendant company,  by  reason  of  the  falling 
upon  him  of  a  portion  of  the  roof  of  the  room 
in  which  he  was  working.  Negligence  was 
alleged  against  the  company  in  not  keeping 
a  supply  of  timber  on  hand  at  the  place  Clay 
was  working  for  the  proper  propping  and 
support  of  the  roof,  and  in  tailing  to  properly 
post,  prop,  and  nupport  the  roof,  which  duty 
to  prop  did  not  devolve  upon  Clay,  but,  by 
reason  of  a  custom  existing  at  the  time  at 
that  and  other  mines,  did  devolTe  upon  the 
company,  and  also  in  imposing  upon  one 
Dal  ton,  who  was  in  the  employ  of  the  com- 
pany in  a  different  capacity  from  Clay,  and 
over  whom  Clay  had  no  control,  the  work  of 
propping,  he,  Dalton,  being  wholly  incom- 
petent to  perform  the  duty,  and  who  neg- 
ligently failed  and  refused  to  do  and  perform 
the  same,  of  all  which  the  company  at  the 
time  had  knowledge,  but  of  which  said  Clay 
was  ignorant. 

A  demurrer  to  the  petition  being  overruled, 
an  answer  was  filed  which  took  issue  upon 
the  averment  as  to  custom,  and  alleged  that 
if  it  existed  it  was  in  direct  violation  of  sec- 
tion 6871  of  the  Revised  Statutes,  and  upon 
all  charge  of  negligence  of  the  company,  and 
of  Dalton,  and  averred  that  the  death  ox  Clay 
was  caused  by  his  own  want  of  care. 

Reply  was  filed  denying  that  the  custom 
was  in  violation  of  the  statute,  and  denying 
negligence  on  the  part  of  the  deceased. 


Upon  trial   verdict  and   Judgment   wen 

given  for  the  plaintiff  below,  which  was  af- 
rmed  by  the  circuit  court.  To  reverse  Uiew 
judgments  the  present  proceeding  in  error  it 
prosecuted.  A  summary  of  the  material  facts 
will  be  found  in  the  opinion. 

Mr,  E.  W.  Kittredire,  for  plaintiff  In  c^ 
ror: 

Wherever  there  are  two  or  more  employ^ 
of  one  master,  who  are  eogased  in  canriDf 
out  a  common  object,  they  are  fellow  aervants; 
and  a  master,  whether  an  individual  or  a  cor- 
poration, is  responsible  to  his  servants  for  bit 
own  negligence,  but  not  for  that  of  theh*  fd- 
low  servants 

Pittsburg,  FL  W.  ds  0.  R  Co.  ▼.  LtmU,  3S 
Ohio  St.  196;  Manville  v.  Cleteland  ^  T.K 
Co.  U  Ohio  St.  417;  Chicago  db  O.  Bailraad 
V.  Margrat,  81  Ohio  L.  J.  347, 61  Ohio  8l  — ; 
Chi^go  didtO.  Coal  ds  Oar  Co.  y.  Harman,  4» 
Ohio  St.  608. 

Where  the  place  that  an  emp1oy€  is  to  woik 
in  is  a  room  in  a  coal  mine,  this  place  is  pro- 
vided in  the  progress  of  the  work  by  the  en- 
ployes  themselves.  It  is  made  secure  or  other- 
wise by  the  way  in  which  they  perform  thdr 
respective  duties.  It  is  just  like  the  scaffold 
upon  which  painters  or  builders  stand  in  prot- 
ecutiojT  their  labor. 

WaddeU  v.  Simoton,  112  Pa.  573. 

The  excavation  of  the  ooal  being  the  primair 
object,  the  creation  of  the  room  in  the  miod 
from  which  the  ooal  is  taken,  and  the  protec- 
tion of  It  from  danger.' is  itself  the  very  work 
which  those  engaged  in  this  common  service 
are  employed  to  perform.    And  the  employer 


IIL  Shafts  and  fences. 

A  ndne  owner  wfllfnUy  violating  HHooIs  Laws 
ISTOi,  p.  SOT,  requfrinff  the  top  of  each  shaft 
and  entranoetoa  vein  to  be  fenoe<1,  is  liable  for 
employte*  death  notwithstandiofr  contributory 
neiTligenoe.    Oatlett  v.  Founir,  148  TIL  74. 

8o  under  nilnofB  Aot  1872,  Tequirfnip  the  top  of 
each  shaft  to  be  fenced.  If  the  company  was  not 
prepared  to  comply  at  onoe«  Itshould  suspend  oper> 
atloDS.  BartlettCoalft  Mln.  Co.v.  Roach,  68  III. 
174. 

But  Pa.  Aot  March  8, 1870,  Pamph.  Laws,  3,  pro- 
vldinsr  for  fenclDir  off  dantrerous  machinery  in 
mines,  does  not  impose  liability  where  proper  pro- 
teotion  was  made  and  the  plank  was  removed  by  a 
coeraploy6.   Honor  v.  Alhrivbton,  OB  Pa.  47S. 

So  Mo.  Acts  1881,  p.  168,  providing  for  liability  for 
failure  to  fence  the  shaft  opening  does  not  dispense 
with  the  rule  thatoontributory  neghgenoebarsa 
recovery  where  a  fence  would  not  have  prevented 
injury.    Spiva  v.  Osage  Goal  ft  Mln.  Ck>.  88  Mo.  68. 

IV.  Escape  and  ventUation  aiafts. 

Where  an  old  mine  has  the  statutory  outlets  and 
is  then  worked  further  several  hundred  feet  along 
the  seams,  it  then  becomes  a  new  mine  and  an  out- 
let for  ventilation  and  escape  Is  required  by  Penn- 
syivauia  Act  1870.  Com.  v.  Wilkesbarre  Coal  Co. 
16  Mining  Rep.  81,  29  Phila.  Leg.  Int.  213. 

And  in  an  action  for  death  by  negligence  the 
^luestion  whether  a  manway  required  by  Pa.  Aot 
April  18, 1870,  was  sufflcient,  is  one  for  the  Jury. 
Cambria  Iron  Co.  v.  Shaifer  (Pa.)  Feb.  14, 1887. 

The  Illinois  Act  of  1879,  fl  3,  iu  regard  to  escape- 
y  ment  shafts  repealed  the  Aot  of  1877,  except  such 
portions  of  the  aot  as  were  retained  and  kept  in 
force  by  the  proviso  that  nothing  In  this  section 
shall  be  construed  to  extend  the  time  allowed  by 
2d  L.  R.  A. 


law  for  constructing  escapement  shafts.  Hamfltoa 
V.  State,  102  III.  807. 

And  the  Illinofs  Act,  May  28,  18T0,  providing  tat 
escapement  shafts  in  ooal  mines  was  intended  fbr 
protection  of  employ^  and  not  for  the  purpose  of 
requiring  mine  owners  to  construct  esoapemeoi 
shaft  for  other  owners.  Loose  v.  People,  11  DL 
App.  44ft. 

Under  Illinois  Act,  July  1, 1872.  providlnir  for  lls- 
bHity  for  willful  failure  to  provide  two  outlea  t» 
mines  where  more  than  fifteen  mtoers  ere  em- 
ployed, the  company  is  liable  where  the  seoowl 
shaft  Is  not  provided  and  at  an  alarm  of  fire  a 
miner  fell  down  a  shaft,  in  the  effort  to  eseape,  for 
fear  his  outlet  would  be  cut  off,  although  if  he  had 
remained  at  his  post  there  would  have  been  w> 
danger.   Wesley  City  Coal  Go.  v.  Healer.  84  HL  121 

So  a  mining  company  willfnlty  neglecting  to  pr»- 
vent  accumulation  of  gas  as  required  by  Ullnoii 
Act  July  1, 1887,  U  liable  for  Injuries  to  an  em- 
p]oy6  caused  thereby.  Muddy  Valley  Mln.  ft  Mfg. 
Co.  V.  PhUlipe,  SO'Ill.  App.  8TBL 

And  that  the  ventilation  as  required  by  86  *  IS 
Vict.,  chap.  78,  would  have  oost  an  outlay  of  £209 
will  not  excuse  the  agent  unless  he  pointed  oat  the 
alterations  required  to  the  owners  and  demanded 
the  same.  Hall  v.  Hopwood,  15  Mining  Bep.  4Z,  0 
L.  J.  M.  a  17, 41 L.  T.  N.  S.797. 

Under  18  ft  19  Vict,  chap.  108,  9  4,  reqalrfng  tsd- 
tilation  constantly  if  colliery  **be  worked,"*  tta» 
suspension  of  actual  work  from  Saturday  to  Mon- 
day will  not  suspend  the  requirements  as  to  vea- 
tilatlon  during  that  time.  Knowles  v.  Dickinson,! 
EL  ft  El.  70S,  29  L.  J.  M.  a  IBS,  6  Jur.  N.  &  «8.  9 
Week.  Bep.  411. 

And  under  28  ft  24  Vict.,  chap.  151,  an  aot  for  the 
regulation  and  inspection  of  mines,  somuehof  tlie 
mine  must  be  kept  ventilated  as  to  reodsr'dis 
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caoDot,  under  any  principle  applicable  to  the 
relation  of  master  and  servant,  be  held  liable 
to  one  of  these  employes  for  the  negligence  of 
his  fellow  servant  in  the  performance  of  this 
work. 

Armour  v.  ffahn,  lit  U.  8.  818,  28  L.  ed. 
440;  Chicago  d  0.  Coal  4b  Car  Co.  ▼.  Norman, 
supra, 

Mr.  Im  D.  Viekers  also  for  plaintiff  in  er- 
ror. 

M€99r$.  Price  ft  Wrif^ht,  for  defendant  in 
error: 

The  workman  takes  upon  himself  the  risks 
ordinarily  incident  to  the  employment  he  en- 
gages in;  and  those  include  the  results  of  neg- 
ligeDce  u])on  the  part  of  others  engaged  tn  the 
same  service. 

On  the  other  hand,  the  master  is  bound  to 
use  ordinary  care  in  providing  suitable  struct- 
ures and  engine  and  proper*  servants  to  carry^ 
on  bis  business,  and  is  liable  for  any  negli- 
gence in  this  respect.  If  he  knows,  or  in  the 
exercise  of  due  care  might  have  known,  that 
bis  servants  are  incompetent,  or  his  structures 
or  engines  insu£9cient  either  at  the  time  of 
nrocuriDjs:  them,  or  at  any  subsequent  time,  he 
fails  in  bis  duty. 

Arkerion  v.  UennUon,  117  Mass.  412;  Wood, 
Mast.  &  8.  890,  41(M18,  480,  441;  PUtsburgh, 
C.  d  St.  L.  R.  Co,  ▼.  Hendenon,  87  Ohio  8t. 
549;  Smith  v.  The  Wm.  Powdl  Co.  28  Ohio  L. 
J.  436.  and  authorities  there  cited;  Wright  v. 
New  York  Cent,  R,  Co,  26  N.  Y.  662;  Warner  y. 
Erie  R.  Co.  89  N.  Y.  471;  Laylor  v.  Chicago, 
£.  dQ,R.  Co.  62  111.  401;  Columbve,  C,  d  I, 
Cent.  R,  Co.  ▼.  Troeich,  68  111.  646;  ConnoUff 
V.  F&iUon,  41  Barb.  866;  8hearm.  &  Redf .  Neg. 


g§  180,  191,  204,  and  note  2,  p.  848,  %  828; 
Northern  Pac.  R.  Co.  v.  Herbert,  116  U.  8. 
642,  29  L.  ed.  766;  Ford  v.  Fitchburg  R,  Co. 
110  Mass.  240.  14  Am.  Rep.  698. 

Negligence  in  employing  the  servant  is  the 
test,  and  willfulness  u  not  an  essential  ele- 
ment. 

Wdbaeh  R,  Co.  v.  McDanieU,  107  U.  8.  464, 
27  L.  ed.  606;  Elake  ▼.  Maine  Cent,  R.  Co.  70 
Me.  60,  86  Am.  Rep.  297;  Tyeon  v.  South  d 
North  Ala.  R.  Co.  61  Ala.  664, 82  Am.  Rep.  8; 
Delaware  d  H.  Canal  Co.  v.  Carroll,  89  Pa. 
874;  McDonald  v.  Haedtine,  68  Gal.  86. 

The  master  is  bound  to  inquire  as  to  the 
servant's  qualifications  for  the  service. 

Gilman  v.  Baetem  R.  Corp.  10  Allen,  282, 87 
Am.  Dec.  636;  Wright  ▼.  New  York  Cent.  R. 
Co.  28  Barb.  80;  Laningv.  New  York  Cent,  R. 
Co.  49  N.  Y.  621,  10  Am.  Rep.  417;  Alabama 
d  F,  R.  Co,  V.  WaUer,  48  Ala.  469;  liew  Grleane, 
J.  d  O.  N  R,  Co.  V.  Hughes.  49  Mass.  268. 

The  duty  imposed  upon  the  master  in  this 
respect  is  substantial  and  absolute.  He  must 
at  his  peril  exercise  reasonable  care  in  the 
selection  of  the  appliances  of  the  business  and 
and  of  coservants,  and  whether  he  has  done  so 
or  not  is  essentially  a  question  for  the  junr. 

Oilman  v.  Eaetem  M,  Corp.  and  Wright  ▼. 
New  York  Cent.  R,  Co,  supra;  Walker  v.  Boi- 
ling, 22  Ala.  294;  QrutOe  ▼.  Frost,  8  Fost.  A 
F.  622. 

Proof  of  the  unfitness  of  a  servant  at  the 
time  of  employment  makes  out  a  prima  facie 
case  against  the  master,  and  throws  upon  him 
the  burden  of  disproving  negligence,  in  the 
selection 

CrandaU  v.  McRraih,  24  Minn.  127;  Beach, 


workiDff  places  safe.  Brouffb  v.  Humf  ray,  15  Mln. 
Bep.(l.  L.B.8Q.  B.  771. 87 L.  J.  M.  C  177, 16  Week. 
Bep.  1 128, 0  Best  *  S.  498. 

The  word  **mln«»**  in  Illinois  Seas.  Laws  1888,  p. 
114.  provldlnsr  for  examination  for  fire  damp,  with 
■ifety  lamp,  applies  to  a  pJaoe  where  the  miners  are 
workiDir  in  a  mine  althougb  not  actuaily  mining 
coal  at  tbe  tJme.  Coal  Una  Coal  Co.  v.  Jon«s,  19 
IlL  Appb  886,  reversed  io  6  West.  Bep.  600. 

And  under  Pa.  Miolng  Act  1870,  requlrinic 
mining  boss  to  hare  main  doors  attended  and 
guarded  to  prevent  tbcir  being  left  open,  be  has 
no  discretion.  Com.  v.  Reynolds,  1  Luxeme  Legal 
Beg.  218. 

But  under  Pa.  Act  1886,  regulating  tbe  employ- 
ment of  mine  bosses,  it  is  no  part  of  the  bosses 
duty  to  employ  or  discbarge  men;  his  duty 
is  to  look  out  for  ventilatlOQ  and  drainage  and 
props,  etc.  If  be  has  tbe  power  to  employ  men 
and  was  neirligent,  he  is  not  a  ooemploy6  and  there 
can  be  a  recovery  for  death  eaused  by  bis  wrong- 
ful act  in  absence  of  contributory  negligence. 
Weaver  v.  Iselln,  101  Pa.  880b 

Pa.  Act  March  8,  1870,  prohibiting  the  work- 
ing of  mines  not  having  two  shafts  for  every 
seam  of  coal  worked,  with  a  proviso  that  this  shall 
not  apply  to  opening  a  new  mine  nor  making  com- 
munications hetween  shafts  so  long  as  not  more 
than  twenty  persons  are  employed  in  suob  new 
mine,  the  operating  of  tbe  first  and  third  seams 
dimuitaneously  witb  the  opening  of  the  fifth  which 
bad  but  one  outlet  is  not  within  tbe  prohibition  as 
tbe  fifth  seam  was  simply  in  preparation  for  work- 
ing. Haddock  v.  Com.  108  Pa.  848,  reversing  1 
Lnaeme  Legal  Beg.  880L 

A  snperintendent  of  a  mine  is  not  criminally  li- 
able for  failing  to  make  safety  boles  and  to  keep 
the  same  free  from  obstructions  at  the  bottom  of 
all  slopes  and  planes  under  Pa.  Min.  Act,  June  80, 

25L.R.A. 


'  1886,  where  no  inspection  had  been  made  for  over 
a  year  and  written  request  had  not  been  made  bj 
tbe  inspector.    Com.  v.  Waddell,  0  Kulp,  96. 

And  a  mining  company  providing  a  oompeteni 
boss  as  required  by  Pa.  Act  March  8,  UTO,  is  not 
liable  for  death  of  a  miner  from  an  explosion 
caused  by  the  negligence  of  such  boss  in  failing  to 
ventilate,  as  he  was  a  fellow  servant.  Delaware 
*  H.  Canal  Co.  t.  Carroll,  80  Pa.  874. 

And  the  same  was  held  under  Act  April  88, 187T* 
Bedstone  Coke  Co.  v.'Boby,  116  Pa.  804. 

Where  the  men  bad  worked  at  the  place  aom« 
two  or  three  hours,' with  an  .open  lamp,  before  the 
accident  occurred,  this  showed  that  the  failure  to 
examine  tbe  place  with  a  safety  lamp  in  the  mom» 
ing  as  required  by  statute  in  no  manner  contri- 
buted to  the  accident.  Coal  Bun  Coal  Ca  ▼•  Jones 
(111.)  6  West.  Bep.  600. 

The  ventilation  law  of  Pennsylvania  of  March  8, 
1870,  does  not  apply  to  an  air  shaft  until  a  oommu- 
nloailon  is  formed  between  it  and  tbe  mine,  where 
such  shaft  is  being  constructed  by  an  independent 
contractor  and  tbe  mine  owner  only  supervised  to 
see  if  it  was  according  to  contract.  Welsh  v.  L^ 
high  ft  W.  Coal  Co.  (Pa.)  8  Cent.  Bep.  880. 

Where  a  miner  was  killed  by  explosion  of  fire 
damp  tbe  question  as  to  tbe  applicability  of  28  ft  84 
Yict.,  obap.  ISl,  requiring  ventilation  was  not  de- 
cided.   Wilson  V.  Merry,  L.B.1H.  L.  8c.  841. 

Workmen  stopping  up  an  airway  of  a  mine  for 
their  employer,  who  is  contesting  tbe  right  of 
property  with  another,  are  not  guilty  of  felony 
under  7  ft  8  Geo.  lY.,  chap.  80,  if  they  did  not  know 
that  tbe  act  of  their  master  was  malicious.  Beg. 
V.  James,  8  Car.  ft  P.  181. 

Under  Pa.  Act  1870,  for  ventilation  of  minea 
where  a  competent  superintendent  and  proper 
machinery  were  provided,  tbe  company  was  not 
liable  for  the  death  of  one  boss  through  act  of 
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CoDtrib.  Neg.  §  868,  and  note  9,  pp.  464,  466, 
lee  also  §  864;  PiUBburgh,  0,db  St,  L.  R Co,v. 
Adami,  106  Ind.  161;  Wright  ▼.  yew  York 
Cent  Ii.0a.26N.  Y.  662. 

It  is  the  duty  of  those  who  use  hazardous 
ai^eucies  to  control  them  carefallv,  to  adopt 
every  known  safeguard, and  to  avail  themselves 
from  time  to  time  of  every  improved  invention 
to  lessen  the  dangers  to  others.  An  omission 
in  any  of  these  respects  is  negligence. 

Frardtford  dt  B.  Tump.  Co.  v.  Philadelphia 
db  T.  R.  Co.  64  Pa.  846;  Cleveland  v.  8pier,  16 
C.  B.  N.  B.  889;  4  Wait,  Act.  &  Def .  668,  664. 

The  company  owed  to  Clay,  under  the  cus- 
tom existing,  and  also  the  law,  the  personal 
duty  to  provide  a  safe  working  place  for  him« 

A  personal  duty  cannot  be  delegated  so  as  to 
exempt  the  employer  from  liability. 

Beach,  Contrib.  Keg.  p.  86,  and  note$t  pp. 


414,  notes,  p.  419,  §  828.  note  S; MotnU  d:M.K 
Co,  V.  Smith,  69  Ala.  246;  WiUtm  ▼.  MadtMm 
diC.R  Co.  18 Ind. 226;  Colarad9 OnL  ROa, 
V.  Martin,  7  Colo.  692;  Johnson  ▼.  Boston  Tom 
Boat  Co.  186  Mass.  209,  46  Am.  Rep.  458;  Me- 
Qee  V.  Boston  Cordage  Go.  189  Mass.  446. 

One  may  be  a  fellow  servant  oonceming  • 
certain  employment,  although  he  has  other 
duties  in  exercising  which  he  is  the  oUsr  sgs 
of  the  master. 

Brick  V.  Bochester^N. T.  dbP.  R.O0. 96  H.Y. 
211;  Borgman  v.  Omaha  db  St.  L.  R  Oo.  41 
Fed.  Rep.  667;  OristoeU  v.  Pitttburg^O.^  8t,  L 
R.  Co.  80  W.  Va.  798;  Taylor  t.  BhanstiUe, 
dkT.H.ROo.^  L.  R.  A  684,  121  Ind.  194; 
Clotworthy  v.  Hannibal  dt  Bt.  J.  R.  Co.  90  Ma 
221;  Missouri  Pae.  R.  Co.  v.  WHiiams,  75  Tex. 
4;  Anderson  v.  Bennett,  16  Or.  515;  Stater  v. 
Chapman,  67  Mich.  628;  Peterson  "v.Ohse&goS 


other  bOflB  In  slowlnir  down  the  ventilator  causloff 
Are  damp,  aa  this  Is  the  act  of  a  fellow  servant.  Le- 
b1f;h  Valley  Goal  Go.  v.  Jones,  86  Pa.  4B2, 10  Mlnlnfir 
Rep.  80. 

Under  the  7th  section  of  the  Illinois  Act  for 
••health  and  safety**  of  miners,  a  mining  company 
which  employs  an  Incompetent  engineer  or  one 
nnder  eighteen  years  of  age.  Is  liable  for  all  Inju- 
ries caused  thereby  to  a  miner.  Nlautlc  Goal  ft 
Mtau  Go.  V.  Leonard,  126  111.  )SI6.  See  also  Gonsoli- 
dated  Goal  Go.  of  St.  Louis  ▼.  Maehl.  180  m.  661. 

And  a  charter  master  cognizant  that  more  than 
the  number  allowed  by  28  ft  24  Vict.,  chap.  161, were 
beinir  lowered  down  In  a  coal  pit  at  the  same  time 
Is  liable  under  that  act.  Howells  v.  Wynne,  16  G. 
a  N.  &8,  8S  L.  J.  a  P.  8C1,  0  Jur.  N.  &  lOO,  U 
Week.  Rep.  807. 

Bat  a  minlnir  boss  for  each  opening  does  not 
have  to  be  employed  under  Pa.  Aot^  June  80. 
1886,  requirinflr  the  employment  of  a  competent 
boss,  as  a  coal  mine  means  svuih  territory,  whether 
one  or  more  drifts,  as  lies  compactly  adjacent,  and 
in  its  working  constitutes  but  a  single  operation. 
Gom.  V.  Wigton,  8  1^  Dlst.  Bep.  SL 

No  recovery  can  be  had  for  injury  caused  by 
negligence  of  mining  boss  to  coemploy6,  if  the 
company  complies  with  the  statute  in  obtaining  a 
competent  boss.  Ueese  v.  BIddle,  118  Pa.  78;  Wad- 
dell  V.  Slmoeon,  118  Pa.  687;  Howells  v.  Landore 
Siemens  Steel  Go.  Limited,  L.  B.  10  Q.  B.  88. 44  L. 
J.Q.B.2&,88L.T.N.  &10,88  Week.  Rep.  886;  Lin- 
eoekl  V.  Susquehanna  Goal  Go.  157  Pa.  158;  Lehigh 
Valley  Goal  Go.  v.  Jones,  86  Pa.  488, 10  Mining  Rep. 
80;  Delaware  ft  H.  Ganal  Go.  v.  Garroli,  88  Pa.  874; 
Bedstone  Goke  Go.  v.  Roby.  116  Pa.  864. 

And  the  fact  that  a  mining  boss  has  no  oertlll- 
cate  of  competency  as  required  by  Pa.  Act  1886 
<Pub.  Laws,  817, 1 16),  will  not  render  the  company 
liable  under  such  act,  where  the  lack  of  the  certifi- 
cate had  nothing  to  do  with  the  accident.  Gbrist- 
ner  v.  Oumberland  ft  B.  L.  Goal  Go.  148  Pa.  67. 

▼•  MiseeUansoius, 

The  Tennessee  Statute  of  1881,  prohibiting  the 
use  of  a  furnace  mside  a  mine  where  the  coal 
brakes  and  chute  buildings  are  built  directly  over 
and  covering  the  top  of  the  shaft  for  the  purpose 
of  producing  a  hot  up  cast  of  air,  does  not  apply 
to  a  mine  where  the  coal  Is  removed  through  an 
entry  and  not  a  shaft,  although  suffocation  was 
caused  by  buildings  at  ttie  entrance  of  the  intake 
being  Immed.  Goal  Greek  Min.  Go.  v.  Davis,  80 
Tenn.  TIL 

Under  IIL  Aot  May  U,  1877,  providing  a  penalty 
If  the  person  in  charge  of  the  mine  does  not  at  once 
report  an  accident  to  the  mining  Inspector.the  mine 
owner  Is  not  the  responsible  party  unless  he 

t6L.aA. 


personally  in  charge.   ShoU  v.  People,  88  ID.  I& 

Pa.  Aot  April  18,  1887  (Pub.  Laws,  TS),  for  the 
better  protection  of  person,  property;  and  life  ia 
the  mining  region*  providing  for  tiie  appoiiitmeec 
of  police  officers  to  preserve  the  peace,  la  eonstitii- 
tlonal  as  the  creation  of  the  oflBoets  la  not  pro- 
hibited by  the  constitution. 
Gounty  v.  Zimmerman,  76  Pa.  86w 

A  mine  owner  Is  not  relieved  ttom 
with  the  Pennsylvania  statute  by  the  fiaot  that  m 
a  particular  mine  certain  requirements  aie  imi»> 
cesaary.   Am.  v.  Kingston  Goal  Go.  6  Kalp,  ML 

In  order  to  oonvlct  the  contractor  of  a  mioe  for 
employing  women  In  mines,  under 5  ft6  V%eL^  chspk 
90,  where  two  women  had  been  aeeo  lowering  par> 
ties  into  the  pit,  it  was  held  that  this  la  InanlBriPBt 
to  impute  knowledge  to  the  ooniraotor,  bat  ft 
would  be  different  if  the  evidence  had  ahowed  thst 
such  was  the  habit  or  oustonuBBeg.  v.  HandJej,  I 
L.  T.  N.  S.  887. 

Pa.  Aot  of  March  8,  1878,  provfdlnv  Air  tbs 
health  and  safety  of  persons  employed  in  miMi 
and  requiring  inspection,  etc,  takes  eitooa  atoneeu 
Com.  V.  Gonyngham,  88  Pa.  98. 

A  miner  is  liable  for  attempting  to  Moeud  the 
shaft  when  the  hooker-on  forbids  exit  at  that  ttoe. 
under  86  ft  88  Vict,  chap.  76,  authorising  mlnen  tt 
establish  rules,  and  a  rule  prohibited  a  miner  fron 
going  down  or  up  Into  the  pit  oontrary  to  the  di- 
rection of  the  banksmen  or  hooker-on,  and  a  miner 
wanted  to  quit  the  employ  before  the  hoar  foras- 
cent.  Hlgham  v.  Wright^  L.  B.  8  a  P.  Dtw.  887,  • 
L.  J.M.a88a,87L.T.N.  &1B7,  10  Mining  Bepi  St 

A  mandamus  was  granted  compelling  Jasttoes  to 
hear  complaint  against  part  of  the  owners  of  a 
mine  who  failed  to  provide  a  boiler  with  a  proper 
steam  gauge  as  required  by  18  ft  19  yiot^  obap.  181 
t  IL  as  the  aot  renders  any  owner,  agent.  <»r  viewer 
liable  for  negleot  to  observe  the  roles.  Beg.  ^' 
Brown,  7  El.  ft  BL  787, 86  L.  J.  K.  a  188,  S  Jar.  V. 
8.746. 

The  Begulation  Biiners*  Statute  1877,  eeeUuus  1 
11,  and  18,  in  regard  to  liability  of  persons  in  dkarye 
of  machinery  in  connection  with  the  woKiring  at 
a  mine,  does  not  apply  to  the  ereotkm  of  maohiii* 
ery  at  a  mine.  Dnnstan  v.  Stewart,  •  Tict.  Law 
Bep.  176. 

In  an  action  by  a  miner  fbr  Injuries  reoelTed  hf 
the  fall  of  a  piece  of  timber  plaoed  in  the  aides  <tf 
a  shaft,  and  the  complaint  was  under  the  Regula- 
tion of  Mines  Statute  of  IflTTtdYa  688),  the  fiaot  thai 
plaintiff  had  been  aware  of  the  fact  that  soch 
timber  was  loose  for  a  long  time,  and  did  not  notttf 
aome  one  in  authority  Is  not  oondnslve  ewfdeoca 
of  contributory  negligence  so  as  to  bara  reoo»cry. 
BurekaBxL  Co.  ▼,  Allen,  8  Ylot.  Law  Bap.  80. 

J.C.  . 
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W.  M.B.Cd,M  Mich.  621;  J7u««y  ▼.  Coger, 
80  Hun,  689;  Reddon  ▼.  Union  Pae.  R  Oo.  6 
Utah,  844;  Little  Miami  R.  Co.  t.  Stefoeni,  20 
Ohio  Bt.  425;  Kram  ▼.  Lang  Itkmd  J2.  CI9.  128 
N.  Y.  1. 

If  the  person  Id  question  is  employed  to  per- 
form any  of  the  personal  duties  of  the  master 
that  a  master  alone  may  properly  do.  then  is 
the  person  no  longer  a  mere  servant,  but  is  at 
once  and  ip$ofaeto,  the  agent,  the  alter  ego  of 
his  employer. 

Beach,  Contrfb.  Neir.  §  828,  p.  419;  QunUr 
▼.  OraniteviUe  Mfg.  Ch.  18  8.  C.  262,  44  Am. 
Bep.  678:  Shearm.  ABedf.  Neg.  4th  ed.  §  230; 
LindvaU  y.  Woods,  4  L.  R  A.  793,  41  Minn. 
212:  Loughlin  ▼.  State,  105  N.  T.  150;  Flike  t. 
Boston  dbA.R,Oo,  58  N.  Y.  549 13  Am.  Rep. 
545;  Crispin  ▼.  Bamtt,  81  N.  Y.  516, 87  Am. 
Rep.  521;  MeCosker  ▼.  Long  Island  R  Co. 
84  N.  Y.  77;  WiUiam  Bros.  ▼.  Carter,  53 
Mo.  872;  Corcoran  ▼.  Holbrooke  59  N.  Y. 
517,  17  Am.  Rep.  869:  Hannibal  db  8t,  J. 
R.  Co.  ▼.  Fox,  81  Kan.  586;  Fones  r. 
Phillips,  89  Ark.  17.  48  Am.  Rep.  264;  Lan- 
ing  ▼.  New  York  Cent.  R.  Co.  49  iH.  Y.  521, 10 
Am.  Rep.  417;  Nortkem  Pas.  R. Co.  v. Herbert, 
116  U.  S.  642.  29  Ii.  ed.  755;  Shearman  ft 
Redf.  Neg.  ^S  204,  205;  Booth  ▼.  Boston  S 
A.  B.  Co.  78  K.  Y.  88,  29  Am.  Rep.  97. 

It  is  the  duty  of  the  employer  to  select  and 
retain  servants  who  are  fit  and  competent  for 
the  service,  and  to  furnish  safe  and  sufficient 
materials,  machinery,  or  other  means  by 
which  it  is  to  be  performed,  and  to  keep  them 
in  repair  and  order.  This  duty  he  cannot  del- 
^egate  to  a  servant  so  as  to  exempt  himself 
from  liability  for  injuries  caused  to  another 
servant  by  this  omission. 

Northern  Pae,  R  Co.  v.  Herbert,  supra;  Ford 
▼.  Fitchburg  R.  Go.  110  Mass.  240, 14  Am.  Rep. 
598;  Chicago  d  N  W.  R.  Co.  y.  Jackson,  55  III. 
402,  8  Am.  Rep.  661;  Cooper  y.  Pittsburg,  0.  db 
8t.L.  5L  a?.  24  W.  Va.  87:  Hough  v.  Texas,  db 
P.  RCo.  100  U.  8.  218,  220,  25  L.  ed.  612, 616: 
FuUer  y.  Jewett,  80  N.  Y.  46. 86  Am.  Rep.  475; 
Bending  y.  Steinway  db  8ons,l(^l  N.  Y.547:  Pitts- 
burgh, C.  d  8t.  R.  Co.  y.  Adams,  105  Ind.  151; 
CoUper  y.  Pennsyltania  R  09. 49  N.  J.  L.  59; 
Brazil  Block  Coal  Co.  v.  Toung,  117  Ind.  520; 
Banborn  v.  Madera  Flume  db  Trading  Co.  70 
Oal.  261:  Kelly  v.  Erie  Teleg.  db  Teleph.  Co.  84 
Minn.  821;  Qunter  v.  QranitetiUe  Mfg.  Co.  18 
8.  C.  262,  44  Am.  Rep.  578;  Pantear  v.  Tilly 
Foster  Iron  Min.  Co.  99  N.  Y.  868;  Krans  v. 
Long  lOahd  R  Co.  123  N.  Y.  1;  Krueger  v. 
LouistilU,  N.  A.  db  C.  R.  Co.  Ill  Ind.  51; 
Wood,  Mast,  ft  8.  §  884;  La^oler  y.  Andro- 
scoggin .8.  Cb.  62  Me.  466,  16  Am.  Rep. 
492. 

The  claim  that  the  opportunity  of  Clay  to 
know  the  condition  of  the  roof  of  said  room 
was  equal  to  that  of  the  defendant,  is  nonsense. 

Whatever  Dalton  knew  or  ought  to  have 
known,  the  company  knew  or  ought  to  have 
known. 

The  company's  knowledge  was  superior  to 
that  of  Clay;  and  Clay  had  a  right  to  rely  upon 
that  superior  knowledge. 

Faren  y.  Betters,  89  La.  Ann.  1011;  Boyee  y. 
Fitepairiek,  80  Ind.  626;  Wood.  Mast  ft  8.  2d 
ed.  ^  866,  pp.  750, 751;  Patterson  v.  Pittsburg  db 
a  B.  Co.  76  Pa.  889, 18  Am.  Rep.  412;  Wood, 
Mast  ft  8.  2d  ed.  g  858,  p.  786. 
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The  rule  that  plaintiff  in  ao  actioo  for  neg^ 
ligence,  must  himself  be  free  from  negliffence, 
requires  only  that  he  should  have  used  such 
care  as  a  man  of  ordinary  prudence  would  em- 
ploy under  the  circumstances. 

He  does  not  forfeit  bis  redress  for  wrongful 
negligence  of  another  because  he  might  have 
escai^  injury  by  higher  vigilanoe  on  his  own 
part 

Fero  y.  Buffalo  db  8.  L.  R  Ot>.  22  N.  T.  209, 
78  Am.  Dec.  178;  Richmond  db  D.  R  Co.  y. 
Anderson,  81  Oratt  812,  81  Am.  Rep.  750; 
Pennsyltania  Co.  v.  Sinclair,  62  Ind.  801,  80 
Am.  Kep.  185, 190,  and  notes;  8hearm.  ft  Redf. 
Neg.  p.  868,  note  4.  p.  369,  note  1,  §§  85,  99, 
note  1,  pp.  168, 164;  Hough  v.  Texas  db  P.  R 
Co.  100  U.  8.  218,  225,  25  L.  ed.  612,  617; 
McOowan  v.  Txi  Plata  Min.  db  Smelting  Co.  8 
McCra^,  898;  Wood,  Mast  ft  S.  §  819,  pp. 
684,  685,  and  notes;  Kerwhaeker  y.  Cleteiand, 
a  diC.  R  Co.ZO  Ohio  6t  172,  62  Am.  Dec. 
246>  Darling  v.  WiUiams,  85  Ohio  8t.  58;  Cin- 
einnati  H.dbD.R  Co.  y.  Kassen,  16  L.  R  A. 
674,  49  Ohio.  8t.  280;  Lake  Shore  db  M.  S.  R 
Co.  y.  Murphy,  60  Ohio  8t  — ,  29  Ohio  L.  J. 
168. 

Ignorance  of  a  master  of  the  defects  in  the 
iDHtrumentalities  used  bv  bis  servants  in  per- 
forming his  work  is  no  defense  to  an  action  by 
the  employ6  who  had  been  injured  by  them, 
when  by  the  exercise  of  proper  care  and  in- 
spection the  master  could  have  discovered  and 
remedied  the  defects,  or  avoided  the  injury 
therefrom. 

Benging  y.  Steinway  db  Sons,  101  N.  Y.  547; 
Wood,  Mast  ft  a  $§  848,  849;  Jones  v.  Lake 
Shore  dt  M.  3,  R.  Co.  49  Mich.  578;  Bunnell  v. 
St.  Paul,  M.  db  M.  R.  Co.  29  Minn.  305. 

It  being  the  duty  of  the  owner  of  the  prop- 
erty to  use  reasonable  care  to  provide  a  safe 
place  for  the  mason  to  work,  the  Jury  might, 
though  finding  plaintiff  free  from  negligence, 
find  the  owner  neffligent  if  the  general  phin 
which  was  adopted  for  protecting  the  mmk 
from  falling  was  inadequate. 

O^DriscoU  y.  Faxon,  156  Mass.  527:  Holden 
y.  Fitchburg  R  Co.  129  Mass.  268,  87  Am.  Rep. 
848;  Ryan  v.  Tarbox,  185  Mass.  207. 

Negligence  of  a  servant  does  not  excuse  the 
master  from  liability  to  a  coservanl  for  an 
injury  which  would  not  have  happened  had 
the  master  performed  his  duty. 

Coppins  V.  Nets  York  Cent,  db  H.  R.  R  Co. 
122  N.  Y.  657;  Boyee  y.  Fitepatrick,  80  Ind. 
526;  Rogers  v.  Leyden,  127  Ind.  50;  Cone  v. 
Delaware,  L.  db  W.  R  Co.  81  N.  Y.  206,  87 
Am.  Rep.  491;  Fisk  v.  Central  Pae.  R  Co.  7% 
Cal.  88;  Slringham  y.  Stewart,  100  N.  Y.  516; 
Cooiey,  Torts,  2d  ed.  p.  662;  Pittsburgh,  C.  A 
St.  L.  R  Co.  V.  Henderson,  87  Ohio  8t  549. 

Where  the  negligence  of  the  master,  com- 
bined with  the  negngence  of  his  servant,  pro- 
duces injury  to  a  feUow  servant,  the  injured 
servant  may  recover,  if  he  is,  himself,  free 
from  fault 

Boyee  y.  Fitzpatriek,  Rogers  y.  Leyden, 
Pittsburgh,  C.  db  St.  L.  R.  Co.  y.  Henderson, 
Fisk  y.  Central  Pae.  R  Co.,  Coppins  v.  Nns 
York  Cent,  db  H.  R  R.  Co.  and  Stringham  y. 
Stewart,  supra;  Hancock  y.  JKeene,  5  Ind.  App. 
408;  Beach,  Contrib.  Neg.  8  804;  Coolej,  Torts. 
2d  ed.  662;  Smith  v.  The  Wm.  PoweU  Co.  28 
Ohio  L.  J.  486;  Ldke  Shore  SM.RR.C0.Y. 
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Murphy,  60  Obio  St.  — .,  30  Oblo  L.  J.  168; 
Mmmauih  Min,  db  Mfg,  Co,  v.  BHing,  148  HI. 
621;  Qrand  Trunk  R.  Co.  of  Canada  ▼.  Cum- 
filings,  106  U.  8.  700,  27  L.  ed.  266. 

The  servant  has  a  rifl^bt  to  assume  tbat  all 
reasonable  atlentlon  will  be  given  bv  bis  em- 
ployer to  bis  safety,  so  tbat  he  will  not  be 
carelessly,  and  needlessly  exposed  to  risks 
wbich  migbt  be  avoided  by  ordinary  care  and 
prudence. 

Shearm.  A  Hedf .  Neg.  %  189,  p.  828,  noU  t; 
Boyee  v.  Fitnpatriek,  80  Ind.  626. 

The  servant's  mere  continuance  in  the  serv- 
ice, after  knowledge  of  a  defect,  such  as  in- 
competencv  of  a  fellow  servant,  is  not,  as  a 
matter  of  law,  contributory  negligence. 

Shearm.  A  Redf.  Neg.  g  209,  p.  861,  note  5. 

Servants  do  not  assume  any  risks  which  are 
not  known  or  discoverable,  nor  any  which  do 
not  exist  at  the  time  when  he  enters  into  his 
master's  service,  and  to  which  his  attention  is 
not  called  before  he  suffers  therefrom. 

Sbearm.  A  Redf.  Neg.  §§  178,  186,  p.  802, 
notes;  4th  ed.  p.  148,  and  note  1;  Nashville  A 
C  R.  Co.  V.  EUiolt,  1  Coldw.  611.  78  Am.  Dec. 
606;  Wood,  Mast.  &  8.  g§  827,  852;  Reed  v. 
Narthfield,  18  Pick.  94,  28  Am.  Dec.  602; 
Whittaker  v.  West  Boylsion,  97  Mass.  278. 

Messrs.  Weldjr  ft  Bnerhaos  also  for  de- 
fendant in  error. 

Spear»  J.,  delivered  the  opinion  of  the 
court : 

The  first  proposition  argued  is  that  the 
common  pleas  erred  in  overrulinjf  the  de- 
murrer to  the  petition.  A  majority  of  the 
court  is  of  opinion  that,  under  our  liberal 
rules  of  construction,  the  pleading,  in  the 
absence  of  a  motion  to  make  more  definite,  is 
sufficient. 

The  next  proposition  is  that  the  common 
pleas  erred  in  giving,  in  its  charge  to  the 
jury,  one  of  a  series  of  seven  requests  asked 
by  plaintiff.  To  this  the  exception  entered 
was  in  this  form:  *'to  which  ruling  of  the 
court  in  givine^the  special  charges,  as  asked 
by  the  plaintiff,  the  defendant  at  the  time 
excepted."  We  are  of  opinion  that  this  ex- 
ception is  too  general  to  brine  the  objection 
before  a  reviewing  court.  The  exception 
should  have  been  directed  to  the  particular 
proposition  to  which  objection  was  made. 

Another  proposition  argued  is  that  the  trial 
court  erred  in  refusing  to  give  to  the  jury  in- 
struction No.  10,  asked  by  the  defendant, 
which  Instruction  is  as  follows: 

**  10.  The  defendant  asks  the  court  to  say  to 
the  jury  that  if  they  find  from  the  evidence 
that  Clay  was  in  control  of  the  room  where 
be  got  killed,  that  then  under  the  Criminal 
Statute,  sectioh  6871,  Revised  Statutes  of 
Ohio,  it  was  his  duty  to  properly  post  the 
room,  and  no  custom  existing  at  the  time  at 
the  mine  could  relieve  him  of  that  duty." 

Upon  this  point,  in  its  general  charge,  the 
court  said  to  the  jury  tbat  if  they  found  that 
Clav  *' violated  a  criminal  statute,  for  which 
violation  he  could  have  been  prosecuted  had 
he  lived,  such  violation  will  not  preclude  a 
recovery  in  this  action." 

It  is  further  contended  that  the  undisputed 
evidence  given  at  the  trial  shows  tbat  there 
was  no  case  made  bv  the  plaintiff  justifying 
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a  verdict,  and  that  the  trial  conrt,  therefore, 
erred  in  not  sustaining  the  defendant's  motioo 
for  a  new  trial.  In  order  to  jadge  of  the 
bearing  of  the  request  which  was  refused, 
and  the  charge  given  respecting  the  section 
of  the  statute  referred  to,  and  the  claim  abofs 
stated,  it  will  be  necessary  to  look  somewhat 
at  the  facts  as  shown  by  the  record.  It  is 
proper  here  to  correct  a  misapprehension  ob 
the  part  of  counsel  for  defendant  in  error. 
They  contend  in  their  brief  that  the  general 
charge  of  the  court  cannot  be  considerod  be- 
cause it  was  not  made  part  of  the  bill  of  ex- 
ceptions. Donbtless  tne  manner  in  which 
the  record  is  printed  misled  the  connsel. 
The  original  bill  of  exceptions  shows  that 
the  charge  is  oroperly  attached  to  and  made 
part  of  the  bill,  and  we  are  not,  therefore, 
embarrassed  by  a  defective  record. 

Qeo.  D.  Clay,  the  deceased,  a  man  of  about 
twenty- two  years  of  age,  was  employed  at  the 
time  of  his  death  in  working  a  machine  used 
in  mining  coal  in  the  mine  of  the  defendast 
company.  With  him  at  the  time,  as  a  helper, 
was  one  Harry  De vault,  who  met  his  death 
at  the  same  time  and  by  the  same  accidenL 
Clay  had  been  engaged  in  mining  about  three 
years  in  all,  most  of  the  time  as  a  helper, 
having  had  charge  of  the  machine  about  two 
montl^.  He  was  a  man  in  good  health,  and 
of  average  intelligence.  The  mine  embraced 
a  number  of  rooms  in  which  cutting  with  tha 
machine  was  done.  The  operation  of  the  ma- 
chine is  to  punch  or  jab  the  coal  and  so  make 
a  bearing  in  and  under  the  coal  for  the  driller 
who  follows  and  drills  holes  in  the  face  of 
the  coal  near  the  top  for  the  reception  of  the 
blasting  material.  The  driller  is  succeeded 
by  the  Slier,  who  shoots  down  the  coal,  loadi 
it  into  cars,  etc.  Three  sets  of  men  are  thm 
engaged  in  the  room,  but  at  different  times, 
and  at  distinct  employments.  Neoessarilj, 
therefore,  the  one  having  charge  of  these  sev- 
eral operations  has,  for  the  time  being,  con- 
trol of  the  room. 

The  man  Dal  ton  was  a  filler,  and  had  en- 
joined  upon  him,  in  addition,  by  direction 
of  the  mine  boss,  one  Dilch,  the  work  of 

Eosting  in  the  two  rooms  where  he  worked  as 
Her,  one  being  the  room  in  which  Clay  met 
his  death.  He  had  worked  in  the  mine  some 
eighteen  months,  having  been  employed  or- 
iginally as  a  helper,  which  position  did  not 
reauire  him  to  attend  to  the  work  of  posting, 
and  later  had  been  advanced  to  tlie  place  of 
a  filler,  and  had  been  engaged  in  posting  only 
about  two  months  at  the  time  of  the  accident 
In  Uie  course  of  his  work  lie  was  required  to 
shoot  down  the  coal,  fill  it  Into  cars,  prop 
the  roof  where  necessary,  and  get  the  room 
ready  for  the  machine  to  come  in  again.  In 
the  two  rooms  thus  posted  bv  Dal  ton.  Clay 
had  followed  in  after  him  during  the  two 
months  and  cut  the  coal.  The  operation  of 
cutting  occupies  about  two  and  a  half  botus 
in  each  room.  Ten  rooms  are  usually  ss* 
signed  to  one  machine,  and  are  cut  one  after 
another  until  the  entire  number  are  cut,  when 
the  first  room  is  again  reached.  It  does  not 
appear  that  either  Clay  or  Devault  at  an? 
time  made  complaint  of  the  way  in  whidi 
Dalton  was  performing  bis  duty,  either  is 
Dal  ton  himself,  or  to  the  bank  boss. 
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Dalton  WM  called  b^  the  plaintiff  belcw, 
aod  it  was  shown  by  his  testimony,  not  con- 
tradicted, that  on  the  day  Clay  and  Devault 
were  killed,  Dalton  was  present  when  they 
started  in  to  cut  the  room.  He  said  to  Clay 
that  he  had  better  examine  the  room  to  see 
whether  there  was  anything  loose  or  not ;  to 
flee  whether  there  was  any'  danger  there  or 
not  Thereupon  Clay  took  a  pick  and  sounded 
the  roof;  ana  said  it  was  all  right.  It  ap- 
pears by  this  and  other  witnesses  that  sound- 
ing the  roof  with  a  pick  was  the  usual  way 
of  determining  whether  it  was  secure  or  not, 
and,  b^  witnesses  called  by  plaintiff,  that  the 
flouodmg  of  the  roof  was  not  a  hard  thing  to 
learn,  but  an  easy  thing,  and  that  a  common 
man  could  do  it;  if  a  man  had  just  gone  in 
^reen  he  wouldn't  know,  but  if  he  had  gone 
in  knowing  the  place  to  be  dangerous  and 
tried  to  learn,  it  is  easy.  No  evidence  was 
offered  tending  to  show  that  any  propping 
done  by  Dalton  previously  to  the  work  in 
the  room  in  which  the  decedents  were  engaged 
at  the  time  of  the  accident,  had  been  defect- 
ively or  insufficiently  done.  Nor  was  any 
evidence  given  by  plaintiff  tending  to  show 
that  the  com  pan  J  did  not  furnish  proper  tim- 
ber for  supporting  the  roof  at  the  place  Clav 
was  working,  but  evidence  given  by  defend- 
ant, undisputed,  shows  that  proper  timber 
was  so  furnished. 

Clay  and  Devault  were  killed  by  the  fall- 
ing upon  them  of  a  piece  of  slate  some  nine 
feet  square  and  about  a  foot  in  thickness. 

At  the  time  of  the  accident,  and  for  a  long 
time  before,  a  custom  existed  at  this  mine 
whereby  the  work  of  posting  and  propping 
was  given  to  the  workmen  called  fillers.  By 
force  of  this  custom  Dalton  was  required  to 
post  and  prop,  as  before  stated. 

In  their  respective  duties  Dalton  did  not 
have  the  control  of  Clay,  nor  did  Clav  have 
•control  over  Dalton.  Each  was  under  one 
•common  superior  called  the  mine  boss. 

It  was  in  evidence  b^  the  defendant,  not 
•contradicted,  that  the  mine  boss  gave  instruc- 
tions to  both  Clay  and  Devault  to  the  effect 
that  they  were  to  cut  nothing  they  thought 
•dangerous;  to  take  nobody's  word  for  it,  but 
to  examine  the  place  for  themselves  before 
they  went  to  work,  and  if  found  unsafe  leave 
it  until  it  was  fixed. 

The  section  of  the  revised  statutes  referred 
Xo  provides,  among  other  things,  that  ''who- 
ever knowingly  does  any  act  whereby  the  life 
or  health  of  the  persons,  or  the  security  of 
any  mine  and  maciiinery  are  endangered,  or 
any  miner  or  other  person  employed  in  any 
mine  governed  by  the  statute,  who  inten- 
tionally and  willfully  neglects  to  securely 
prop  the  roof  of  any  working  place  under  his 
control,  shall  be  guilty  of  an  offense,"  etc. 
The  same  section  makes  it  the  duty  of  the 
mine  owner  to  keep  at  the  working  place  of 
the  miner  a  supply  of  timber  suitable  for 
posting.  No  doubt  exists  that  the  statute  ap- 
plies  to  this  mine.  The  provision  quoted 
was  enacted  in  substance  April  29,  1872  (69 
Ohio  Laws,  193) ,  the  words  being  as  follows : 
^ .  .  .  or  if  any  miner  or  person  employed 
in  any  mine  governed  by  the  provisions  of 
this  act  shall  neglect  or  refuse  to  securely 
prop  or  support  the  roof  and  entries  under 
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his  control,"  etc.  The  provision  has  been 
continued  in  all  the  amendments  to  the  act  to 
the  present.  The  act  was  entitled  ''An  act 
regulating  coal  mines,  and  the  working  there- 
of,"  and  has  for  its  principal  object,  apparent 
on  the  face  of  all  its  provisions,  the  protec- 
tion of  the  health  and  lives  of  those  who  work 
in  coal  mines. 

So  extensive  is  this  industry  in  the  state 
that  legislation  affecting  those  engaged  in  it 
as  a  daily  vocation  may  be  regarded  as  of 
public  interest,  and  where  a  statute,  as  does 
the  one  cited,  undertakes  to  outline  and  pre- 
scribe a  particular  duty  owing  by  persons  so 
engaged  not  only  to  themselves  but  to  others, 
it  may  be  properly  regarded  as  indicating  a 
public  policy  on  the  subject,  and  where  the 
same  provision  has  remained  in  force  for  so 
long  a  time,  about  twentv  years  at  the  time 
of  Uiis  occurrence,  the  policy  may  be  treated 
as  a  settled  one.  This  provision  clearly  points 
out  a  duty  devolving  upon  all  who  come 
within  its  terms,  a  grave  duty,  one  so  nearly 
related  to  the  protection  of  lire  and  limb  that 
it  ought  not  to  be  lightly  esteemed  nor  easily 
avoided. 

In  the  case  of  Lake  Share  d  M.  8.  B.  Oo.  ▼. 
dpangUr,  44  Ohio8t.  471,  where  the  company 
sought  to  avoid  liabilitv  for  an  injury  caused 
to  one  of  its  employes  by  reason  of  the  neg- 
ligence of  another  employ^  placed  in  au- 
thority over  him  because  of  a  contract  be- 
tween the  company  and  the  injured  party, 
made  as  part  of  the  contract  of  employment, 
that  such  liability  should  not  attach,  this 
court  held  that  the  plea  could  not  avail  in- 
asmuch as  the  liability  of  the  master  was 
founded  upon  consideration  of  public  policy. 
And  in  the  opinion  of  Owen,  CK  t/.,  it  is 
said:  ''The  policy  of  our  law  being  well 
settled,  it  only  remains  for  us  to  inquire 
whether  railroad  companies  may  ignore  or 
contravene  that  policy  by  private  compact 
with  their  employes,  stipulating  that  Uier 
shall  not  be  held  to  a  liability  for  the  negli- 

fcnce  of  their  servants  which  public  policy 
em  and  s  should  attach  to  them.  The  answer 
is  obvious.  Such  liability  is  not  created  for 
the  protection  of  the  employes  simply,  but 
has  its  reason  and  foundation  in  a  public  ne- 
cessity and  policy  which  should  not  be  asked 
to  yield  or  surrender  to  mere  private  interests 
and  agreements." 

If  the  principle  of  this  case  has  application 
to  the  one  at  bar,  and  no  reason  is  perceived 
why  it  does  not,  it  would  seem  to  follow 
that  the  custom  set  up  in  the  petition  ought 
not  to  be  held  to  have  absolved  the  deceased 
from  the  obligation  enjoined  by  the  statute. 
The  object  of  the  statute  is  to  encourage  care- 
fulness; regard  not  only  for  the  life  of  the 
miner,  but  for  the  lives  of  all  who  may  be 
subjected  to  like  risks.  It  imposes  an  obliga- 
tion to  perform  a  duty  to  others.  Anything, 
therefore,  which  tenns  to  operate  in  opposi- 
tion to  that  obligation  would  violate  the 
policy  of  this  statute,  and  hence,  whatever 
right  the  custom  at  this  mine  imposing  upon 
Dalton  the  work  of  propping  and  posting  the 
roof  of  the  room,  may  have  given  Clay  to 
call  upon  Dalton  to  do  the  manual  work  of 
posting,  and  delay  his  own  work  until  that 
had  been  properly  done,  such  custom  ought 
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not  to  have  the  efTect  to  exonerate  Clay  from 
the  duty  enjoined  by  the  statute,  nor  shift  the 
risk  undertaken  by  himself  over  upon  the 
company.  We  think  the  trial  court  erred  in 
refusing  to  give  the  instruction  requested  and 
in  the  charge  as  given  upon  the  subject. 

It  is  insisted  by  the  defendant  in  error  that 
the  duty  of  the  defendant  company  in  respect 
to  furnishing  a  safe  working  place,  was  such 
that  it  was  liable  for  the  negligence  of 
Dalton,  irrespective  of  the  question  of  his 
incompetency,  and  of  the  companv*R  knowl- 
edge thereof,  and  the  case  was  given  to  the 
Jury  by  the  learned  judge  of  the  common 
pleas  upon  this  theory.  Necessarily  this  view 
of  the  law  proceeds  upon  the  assumption  that 
Clay  and  Dal  ton  were  not  fellow  servants, 
but  that,  as  respects  the  posting  and  prop- 
ping,  Dal  ton  was  the  alter  ego,  of  the  com- 
pany, and  hence  the  superior  of  Clay.  The 
claim  is  souirht  to  be  sustained  by  a  class  of 
cases  which  Lold  that  the  duty  of  the  master 
to  provide  a  safe  working  place  and  ma- 
chinery for  his  employes  cannot  be  delegated 
■o  as  to  abRolve  the  master  from  liability  in 
case  of  failure  of  the  vice- principal  to  per- 
form that  duty.  It  does  not  seem  necessary 
to  review  these  cases.  They  are,  as  a  rule, 
based  upon  the  proposition  that  where  the  ap- 
pliance, or  place,  is  one  which  has  been  furn- 
ished for  the  work  in  which  the  servants  are 
to  be  engaged,  there  the  duty  above  stated 
attadies  to  the  master.  We  need  not  discuss 
this  proposition  for  we  have  not  that  case. 
Here  the  place  was  not  furnished  as  in  any 
sense  a  permanent  place  of  work  but  was  a 
place  in  which  surrounding  conditions  were 
constantly  changing,  and  instead  of  being  a 
place  furnished  by  the  master  for  the  em- 
ployfo  within  the  spirit  of  the  decisions  re- 
ferred to,  was  a  place  the  furnishiDg  and 
preparation  of  which  was  in  itself  part  of  the 
work  which  they  were  employed  to  perform. 
The  distinction  is  shown  in  a  number  of 
cases,  among  which  may  be  cited  Frtuer  v. 
Bed  River  Lumber  Co.  45  Minn.  235 ;  McOinty 
y.  Athol  Beserv&ir  Oo,  165  Mass.  188,  and  8t. 
Louie  Ooneol,  Coal  Oo,  ▼.  Schelier,  42  111.  App. 
619.  See  also  Ball  ▼.  Johneon,  8  Hurlst.  & 
C.  589 ;  Waddell  v.  Simaeon,  112  Pa.  567. 

It  cannot  be  necessary  to  restate  the  rule  of 
law  as  to  what  determines  the  relation  of 
fellow  servant  as  it  is  recognized  in  this 
state.  The  principle  laid  down  in  Cleveland, 
C.  A  a  R,  Co.  V.  Kea/ry,  8  Ohio  St.  201 ;  in 
Whaala/tk  ▼.  Mad  Biwr  4b  L.  B,  R.  Go.  8 
Ohio  St  249 ;  in  Columbui  dt  X.  R.  Oo.  r. 


Webb,  12  Ohio  St.  475,  and  reiterated  In 
divers  cases  since.  Is  too  well  establithed  te 
need  repetition,  and  we  think  that  the  facta 
in  this  case  clearly  bring  the  two  men  Dalton 
and  Clay  into  that  relation.  Applying  that 
rule  to  this  case  it  was  necessary,  in  oider  to 
a  recovery,  that  the  plaintiff  should  show, 
upon  this  branch  of  the  case,  not  only  that 
Dal  ton  was  guilty  of  negligence  whidi  wis 
the  direct  cause  of  the  deStli  of  Clav,  but 
that  he  was  incompetent  and  that  this  inoMD* 

Setcncy  was  known,  or  could  with  reaaonable 
iligence  have  been  known,  to  the  company 
prior  to  the  accident ;  and  beyond  this,  if 
plaintiffs  proof  raised  the  presumption  that 
such  incompetency  was  known  to  Clay,  or 
with  reasonable  diligence  might  have  been 
known  to  him,  then  to  overcome  that  pie- 
sumption.  If  so  known,  the  duty,  there&Te, 
to  notify  the  bauk  boss  of  the  fact,  and  refuse 
to  continue  in  the  dangerous  employment  un- 
til the  risk  was  removed,  followed.  As  to 
the  effect  of  a  neglect  of  this  duty,  see 
diicaffo  db  0.  Coal  A  Ca/r  Co.  t.  Nin-mati,  4^ 
Ohio  St.  598.  Instead  of  this  bein|^  done,  it 
seems  to  us  entirely  clear,  by  the  case  made 
by  the  plaintiff,  that  whatever  inoompetenc}- 
had  been  shown  in  the  work  of  Dalton  wa» 
known  to  Clav ;  at  least  be  had  the  fullest 
opportunity  of  noticing  Dal  ton's  manner  of 
posting  from  day  to  day  as  he  followed  after 
him  from  room  to  room  to  cat  the  coal,  and, 
so  far  as  the  record  shows,  no  effort  to  give 
notice  of  incompetency  was  made.  And 
while  it  is  true  that  it  was  the  duty  of 
Dalton,  as  between  him  and  his  employer, 
to  post  the  roof  of  the  room  to  prevent  it  frum 
falling,  yet  the  plaintiff's  evidence  shows 
that  Dalton,  Clay,  and  Devaolt  were  engaeed 
in  one  common  object  in  which  it  was  not  Tes^ 
the  duty  of  Clay  and  Devault  than  of  Dalton, 
because  of  the  nature  of  the  employment, 
their  common  interest  and  their  oonmioo 
peril,  to  watch  every  appearance  of  danger, 
and.  if  we  may  consider  the  uncontradicted 
evidence  of  defendant,  because  of  the  instruc- 
tions of  their  emplover  the  further  duty  to 
give  warning  promptly,  and  forbear  exposure 
of  their  persons  while  the  dangerous  condi- 
tions existed. 

It  appears  to  us,  upon  a  consideration  of 
the  whole  record,  that  the  verdict  and  judg- 
ment were  the  result  of  the  erroneous  view  of 
the  law  taken  by  the  trial  court,  inasmuch  a» 
there  was  no  evidence  given  at  the  trial 
which,  in  law,  will  sustain  the  veidici. 
The  judgment  wiU^  tktr^ant  he 
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NoTB.»Without  at  this  time  attempting  to  anno- 
tate the  question  of  Joinder  of  causes  of  action  for 
tort  and  breaoli  of  oontraot  under  modern  code 
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I  action  in  which  the  relief  nought  to  merely  the 
recoyery  of  the  purchase  price  of  a  machine, 
although  two  causes  of  action  are  relied  upon  to 
sustain  the  recovery,  one  for  breach  of  contract 

•  In  failing  to  pay  the  purchase  price  and  the 
other  In  tort  for  tordbly  preventing  the  seller 
from  regaining  poseossion  of  the  machine. 

8.  Tbere  eaa  be  no  rewergal  of  ma 
ordor  dlflmlMlBip  tho  siilt  because  of 
plalntUTs  refusal  to  comply  with  the  direction 
of  the  oonrt  to  elect  upon  which  cause  of  action 
stated  In  hto  complaint  he  will  proceed*  although 
the  direction  to  erroneous,  since  untU  reversed 
the  direction  to  binding  and  as  capable  of  en- 
forcement as  any  other  order,  which  may  be  by 
dlBiTTliwBl  of  the  suit  for  disobedience. 

{Carpenter  and  Torrance,  JJ.,  dment  frem 
propoiition  S,) 

(December  18, 1808w) 

APP£AL  by  plain  tifl  from  a  Jadgment  of 
the  Superior  Court  for  New  Haven 
County  dismissing  a  suit  brought  to  recover 
the  purchase  price  of  certain  refrigerating 
machinen    Aprmed, 

The  complaint  stated  that  the  plaintiff  sold 
and  delivered  to  the  defendant  two  machines 
at  a  certain  agreed  price.  That  the  defendant 
claimed  that  the  machines  did  not  comply 
with  the  oontrscl.  That  plaintiff  agreed  to 
take  them  back  and  sent  for  them,  but  the  de- 
fendant forcibly  prevented  him  from  taking 
them  and  continued  to  use  them  as  its  own. 
thereby  converting  them.  The  court  required 
the  plaintiff  to  elect  on  which  cause  of  action 
it  would  proceed,  on  the  ground  that  the  two 
causes  or  action,  one  on  contract  and  the 
other  In  tort,  could  not  be  stated  in  a  single 
count.  The  plaintiff  refused  to  make  the  elec- 
tion and  the  suit  was  dismissed. 

Further  facts  appear  in  the  opinion. 

Mewre,  Henry  Stoddard  and  John  W* 
Bristol  for  appellant. 

Meeare.  William  C.  Case*  William  H. 
£]j'»  and  Edmund  2Saeher  for  appellee. 

Baldwin*  J.,  delivered  the  opinion  of  the 
court: 

Complaints,  under  the  practice  act,  are  to 
**  contain  a  statement  of  the  facts  constituting 
the  cause  of  action."  Oen.  Stat.  ^  872. 
This  is  to  be  **  a  plain  and  concise  statement 
of  the  material  facts  on  which  the  pleader  re- 
lies." Id.  §  880.  *'Acts  and  contracts  may 
be  stated  according  to  their  legal  effect^ 
(Practice  Book,  p.  14,  rule  8.  f}  1),  and  *'the 
plaintiff  may  claim  alternative  relief,  based 
upon  an  alternative  construction  of  his  cause 
ox  action."  Id.  p.  18.  rule  3,  g  9.  Several 
causes  of  action  may  be  united  In  the  same 
complaint  if  all  are  ''upon  claims,  whether 
in  contract  or  tort  or  both,  arising  out  of  the 
aame  transaction  or  transactions  connected 
with  the  same  subject  of  action ;  but  they 
muat  be  separately  stated, "  and  **  if  it  appear 
to  the  court  that  they  cannot  all  be  conven- 
iently heard  together,  the  court  may  order 
separate  trials  of  any  such  causes  of  action, 
or  may  direct  that  any  one  or  more  of  them 
he  expunged  from  the  complaint."  Gen. 
8tat.  g  878.  "Transactions  connected  with 
the  same  subject  of  action  may  include  any 
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transactions  which  grow  out  of  the  subject- 
matter  in  regard  to  which  the  controversy  haa 
arisen ;  as,  for  instance,  the  failure  of  a  bailee 
to  use  the  goods  bailed  for  the  purpose  agreed, 
and  also  an  injury  to  them  by  Ms  fault  or 
neglect. "    Practice  Book,  p.  16,  rule  8,  %  7. 
Where  separate  and  distinct  causes  of  action 
(as  distinguished  from  separate  and  distinct 
claims  for  relief,  founded  on  the  same  cause 
of  action  or  transaction)  are  joined,  **the 
complaint  is  to  be  divided  into  separate 
counts. "    Id.  p.  12,  rule  2,  g  4.     Any  excep- 
tion for   misjoinder  of  causes   of  action, 
whether  in  the  same  or  separate  counts,  must 
be  taken  by  demurrer,  and,  if  not  so  taken, 
will  be  deemed  to  be  waived.    Id.  p.  17, 
rule  4,  g  18.    These  various  statutory  pro- 
visions and  rules  of  court  are  all  designed  to- 
enable  the  plaintiff  to  state  his  grievance  to 
the  court,  untrammeled  by  artificial  forms  of 
pleading,  and  regardless  of  most  of  the  an- 
cient distinctions  of  procedure  as  to  law  and 
equity,  or  contract  and  tort.    There  is  no  at- 
tempt to  bring  the  parties  to  issue  upon  some 
''single,  certain,  and  material  point."    Each 
paragraph  of  the  complaint  is  to  contain  ''aa 
nearly  as  may  be  a  separate  allegation"  (Gen. 
Stat,  g  880),  and  it  is  declared  t&at  ''the  de- 
nial of  any  material  allegation  shall  consti- 
tute an  issue  of  fact,"  Practice  Book,  p.  17, 
rule  4,  §  12.     If,  in  any  case,  so  many  of 
these  issues  are  formed  that  the  court  rears 
the  jury  cannot  properly  dispose  of  all  at  one 
hearing,  it  "may  order  that  one  or  more  of 
the  issues  joined  be  tried  before  the  others." 
Gen.  Stat,  g  1082.    And,  if  the  issues  made 
up  by  the  parties  are  indefinite  or  indecisive, 
the  court  may  direct  them  "to  prepare  other 
issues,  and  such  issues  shall,  if  the  parties 
differ,  be  settled  by  the  court."    Id.  g  880. 

The  plaintiff's  comolaint  sets  forth  two- 
causes  of  action,  statfng  them  in  separate 
paragraphs,  but  not  in  separate  counts.  One 
cause  oi:  action  is  for  breach  of  a  contract  to 
take,  and  pay  for,  two  refrigerating  ma- 
chines, at  an  agreed  price.  The  other  cause 
of  action  is  for  a  conversion  of  the  machines. 
It  was  proper  to  join  these  different  causes  of 
action  in  one  complaint,  either  if  both  arose 
out  of  the  same  transaction,  or  if,  while  one 
arose  out  of  one  transaction,  and  the  other  out 
of  another,  both  these  transactions  were  "con- 
nected with  the  same  subject  of  action.  "^ 
This  notion  of  completed  action  strongly 
characterizes  the  word  in  tho  Latin  language, 
from  which,  through  the  Normans,  we  have 
derived  it,  although  we  gain  little  assistance 
otherwise  from  these  sources  in  determining 
its  meaning,  since  both  the  Romans  and  the 
French  have  used  it  mainly  m  a  juridical 
term  to  signify  an  agreement  of  parties  in. 
settlement  of  differences.  Dig.  XL  16,  "Dtf 
Tramacttoniime;*  Civil  Code  of  France,  art, 
2044.  As  the  word  is  employed  in  American 
codes  of  pleading  and  in  our  own  practice 
act,  a  "transaction"  is  something  which  has 
taken  place,  whereby  a  cause  of  action  haa 
arisen.  It  must  therefore  consist  of  an  act  or 
agreement,  or  several  acts  or  agreements  hav- 
ing some  connection  with  each  other,  in 
which  more  than  one  person  is  concerned,  and 
by  which  the  legal  relations  of  such  persons- 
between  themselves  are  altered.    The  transac- 
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tion  between  the  partieB  to  the  present  action 
hegan  when  they  made  the  contract  for  the 
manufacture  ana  sale  of  the  two  machines. 
Then  followed  the  delivery  of  the  machines, 
the  refusal  to  accept  them,  the  attempt  of  the 
plaintiff  to  retake  them,  the  forcible  preven- 
tion of  their  removal,  and  the  subsequent  con- 
tinuance of  their  use  in  the  defendant's  busi- 
ness. Without  taking  each  and  all  of  these 
•events  into  consideration,  the  legal  relations 
of  the  parties  could  not  be  fully  determined. 
From  the  delivery  of  the  machines  to  the  com- 
mencement of  the  action,  they  had  remained 
<M)ntinuou8ly  in  the  defendant's  possession. 
It  had  simply  dealt  with  them  in  a  different 
wav  at  different  times.  The  practice  act  is 
to  be  **  favorably  and  liberally  construed  as  a 
remedial  statute."  Practice  Book,  p.  21,  rule 
l^.  ^  4.  It  has  taken  the  word  ''transaction," 
not  out  of  any  legal  vocabulary  of  technical 
terms,  but  from  the  common  speech  of  men. 
60  far  as  we  are  aware,  it  has  never  been  the 
subject  of  any  exact  Judicial  definition.  It 
Is  tlierefore  to  be  construed  as  men  commonly 
understand  it,  when  applied,  as  in  our  prac- 
tice act  it  certainly  is  applied  (Gen.  Stat.  % 
"STH),  to  any  dealings  between  the  parties  re- 
•ulting  in  wrongs,  without  regard  to  whether 
the  wrung  be  done  bv  violence,  neglect,  or 
brcnch  of  contract.  It  seems  to  us  hardly  to 
be  doubted  that  any  ordinary  man  would  con- 
aider  everything  stated  in  the  complaint  as 
properly  belonging  to  a  narrative  of  the 
whole  transaction  between  the  parties,  and 
necessary  for  the  information  of  one  who  was 
to  form  a  judgment  as  to  their  respective 
eights.  That  a  broader  meaning  should  be 
given  to  the  term  ''transaction''  than  it  has 
Yeoeived  in  some  of  the  courts  of  our  sister 
states  is  plain  from  the  provision  in  the  Prac- 
tice Book  (page  18,  rule  2,  §  7)  that  "  where 
•everal  torts  are  committed  simultaneously 
•gainst  the  plaintiff   (as  a  battery  accom- 

J^anied  by  slanderous  words)  they  mav  be 
oined  as  causes  of  action  arising  out  of  the 
«ame  transaction,  notwithstanding  they  may 
belong  to  different  classes  of  actions."  This 
was  the  deliberate  adoption  of  a  view  of  the 
meaning  of  the  word  in  question  which  had 
t>een  previously  disapproved  in  New  York, 
■as  well  as  by  Judge  Bliss  in  his  treatise  on 
<?ode  Pleading  (sec.  125) ,  though  accepted  in 
Kansas.  Andeman  v.  Bill,  53  Barb.  238,  245 ; 
EarrisT,  Avery,  5  Kan.  146.  It  follows  that 
both  the  causes  of  action  declared  on  were 
properly  united  in  one  complaint.  The  same 
result  would  also  be  reached  if  what  we  have 
viewed  as  one  transaction  could  be  regarded 
as  consisting  of  several  transactions,  since 
fluch  would  all  be  connected  with  the  same 

ubject  of  action ;  that  is,  the  two  machines, 
and  the  title  to  them. 

The  plaintiff  had  a  right  to  declare  in  sep- 
jffate  counts.  Baeeett  v.  Shares,  68  Conn.  89, 
41 ;  Practice  Book,  p.  87,  form  80.  We  think, 
however,  that  it  had  an  equal  right  to  use 
but  one.  While  two  causes  of  action  were 
set  up  as  the  basis  of  its  right  to  damages, 
there  was  really  but  one  on  which  a  recovery 
iras  claimed.  The  plaintiff  was  not  seeking 
to  bo  paid  twice  for  its  machines.  If  they 
conformed  to  the  contract,  or  if,  though  not 
-conformable  to  it,  the  defendant,  after  full 
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ooportunity  for  examination,  had  finall|^  i^ 
cepted  them  under  the  contract,  it  was  liable 
for  the  contract  price.  If  the  defendant,  01 
the  other  hand,  nad  rightfully  refused  to  ac- 
cept them  under  the  contract,' and  the  pUin- 
tiff  had  acquiesced  in  such  refusal,  but  had 
been  forcibly  prevented  from  taking  tbeoi 
back,  and  the  defendant  had  afterwaras  used 
them  as  its  own,  it  would  be  liable  for  their 
value  as  on  a  conversion.  The  meaaait  U 
the  damages  would  differ  according  to  the 
true  construction  of  the  plaintiif 's  cause  d 
action.  It  had  a  right  to  present  claims  for 
"alternative relief,  based  upon  an  altemadTe 
construction**  of  this  cause  of  the  action. 
Separate  counts  are  required  for  separate  and 
distinct  causes  of  action,  but  not  for  the  pre* 
sentation  of  separate  and  distinct  claims  for 
relief  founded  on  the  same  cause  of  action  or 
transaction.  Practice  Book,  p.  18,  rule  2, 
g  4.  This  rule  does  not  require  separate 
counts  in  all  cases  where  the  plaintiff  declarei 
on  several  causes  of  action,  but  only  when 
these  are  separate  and  distinct  from  each 
other.  In  one  sense,  every  cause  of  actioa 
must  be  separate  and  distinct  from  any  other, 
but  evidently  this  cannot  be  the  sense  in 
which  these  terms  of  description  are  em- 
ployed in  the  rules  under  the  practice  act,  for 
it  would  make  them  mere  surplusage,  in  this 
connection.  Separate  and  distinct  causes  of 
action,  within  the  meaning  of  this  rule,  moat 
be  such  as  are  both  separable  from  each  other, 
and  sei)arable  by  some  distinct  line  of  de- 
markation.  In  form  91  of  the  Practice  Book 
(page  65),  there  is  alleged  in  a  single  couat 
the  breach  of  a  contract  to  print  a  book  fron 
stereotype  plates  furnished  by  the  plaintiif, 
and  also  a  conversion  of  the  plates.  Thii 
form  is  referred  to  in  the  index  to  the  Practice 
Book  (page  278) —an  index  carefully  pre- 
pared by  the  commission  which  framed  the 
practice  act,  and  afterwards,  by  request  of 
the  Judges,  the  rules  to  carry  it  into  effect^ 
as  a  complaint  for  a  conversion  **as  part  of 
an  entire  transaction. "  Had  the  wrong  done 
by  the  breach  of  contract  which  occurred  at 
an  earlier  stage  of  the  transaction  thus  de- 
clared on  been  regarded  as  "separate  aod 
distinct"  from  the  wrong  done  by  the  coo- 
version  which  ended  the  transaction,  two 
counts  would  have  been  necessary. 

To  separate  and  distinguish  the  two  causei 
of  action  set  up  in  the  complaint  before  ui 
would  be  no  easy  task.  In  substance,  they 
amounted  rather  to  separate  and  distinct 
claims  for  relief  founded  on  the  same  transac- 
tion. In  form  15  of  the  Practice  Book  (page 
80)  is  found  a  complaint  in  a  single  count 
against  two  defendants,  setting  up  a  contract 
made  by  one  as  the  agent  of  the  other,  and 
the  denial  by  the  latter  of  the  existence  of 
any  agency.  Relief  in  damages  is  sought 
against  one  or  the  other  in  the  altemative. 
Here,  obviously,  are  different  causes  of  ac- 
tion. Not  only  arc  they  several  because  each 
is  against  a  different  defendant,  but  one 
sounds  in  contract,  and  the  other  in  tort,  since 
the  only  remedy  in  this  Jurisdiction  against 
one  who  contracts  as  an  agent  without  au- 
thority from  the  supposed  principal  is  by  as 
action  for  the  wrong  done  by  his  false  assump- 
tion of  authority.  Johnmm  ▼.  Smithy  21  Gona. 
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4127,  684.  Yet  tbe  Practice  Book  here,  again, 
-as  in  form  91,  does  to  treat  them  as  **  separate 
and  distinct,*  within  the  meaning  of  rule  2. 
Out  laws  formerlj  cast  on  the  plaintiff  the 
'duty  of  construing  his  rights  with  respect  to 
the  form  in  which  they  ought  to  be  brought 
before  the  court,  and  the  relief  to  which  he 
might  be  entitled,  at  the  risk  of  losing  every- 
thing if  he  mistook  his  remedy.  The  practice 
act  enables  him,  in  a  case  like  the  present,  to 
-throw  this  duty  of  construction  upon  the 
court.  It  is  enough  for  him  to  tell  his  story 
-as  plainly  and  concisely  as  may  be,  and  to 
state  the  different  kinds  of  relief,  one  of 
which  he  thinks  he  may  fairly  claim.  The 
Ksourt  will  then  apply  the  law  to  the  facts  al- 
leged and  proTca,  and  award  such  relief  as 
the  case  may  call  for.  Tbe  plaintiff  in  the 
•case  at  the  bar,  upon  the  facts  stated  in  its 
complaint,  might  well  doubt  whether  it  was 
entitled  to  the  contract  price  or  the  market 
▼alue  of  the  machines ;  that  is,  whether  its 
recovery  should  be  made  to  rest  on  a  breach  of 
contract  or  a  conversion,— on  the  defendant's 
refusal  to  pay  for  its  own  property,  or  its 
wrongful  appropriation  of  the  plaintiff's 
property.  To  determine  this  question,  it  was 
necessary  to  consider  the  whole  of  the  transac- 
tion alleged.  Without  this,  'it  could  not  be 
certain  tfiit  Justice  between  the  parties  would 
be  done.  The  connection  between  the  defend- 
ant's notice  that  the  machines  were  not  ac- 
cepted, and  its  forcible  resistance  to  their 
removal,  was  so  close  that  the  plaintiff's  story 
would  have  been  but  half  told,  had  mention 
•of  either  been  omitted.  The  substantial 
question  in  dispute  was  whether  the  defend- 
ant had  so  ordered  and  dealt  with  the  ma- 
chines that  it  was  bound  to  pay  for  them. 
Whether  the  liability  rested  on  a  contract  or 
«  tort  was  matter  of  form,  except  as  it  might 
effect  the  assessment  of  damasres ;  and  if  the 
plaintiff  was  entitled  to  judgment  the  in- 
terest of  both  parties  would  be  promoted  by 
having  the  amount  of  recovery  ascertained  by 
the  proper  rule  at  the  same  hearing  in  which 
the  right  of  recovery  was  established.  The 
defendant  refers  to  ihimer  v.  Davu,  48  Conn. 
897.  400,  as  affirming  it  to  be  a  rule  of  plead- 
ing that  a  plaintiff  can  never  ''occupy  at  one 
and  the  same  time,  with  reference  to  the  same 
aubject- matter,  and  for  the  accomplishment 
of  the  same  object,  two  positions  utterly  in- 
consistent with  each  other. "  The  question  in 
that  case  was  whether  the  mortgagee  of  a 
reyersion,  who,  after  accepting  an  attornment 
from  the  tenant,  and  giving  him  a  lease,  had 
•ousht  and  obtained  a  foreclosure  and  judg- 
ment of  eiectment  against  the  mortgagor,  on 
a  complaint  alleging  that  he  was  in  posses- 
sion, could  then  change  his  position,  and 
maintain  summary  process  against  the  tenant 
on  the  lease  he  had  himself  executed.  This 
depended  on  the  effect  of  a  judtrment  by  way 
of  estoppel.  The  remarks  quoted  from  the 
opinion  of  the  court  were  pertinent  to  the  case 
before  it,  where  the  plaintiff's  rights  had  been 
fixed  by  a  previous  election.  They  have  no 
application  to  the  interpretation  of  the  prac- 
tice act  in  relation  to  the  joinder  of  causes 
cf  actioxi,  between  which  no  election  has  been 
previously  made.  It  is  the  rule  in  some 
states  that  inconsistent  claims  cannot  be  set 
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up  in  the  same  complaint,  nor  inconsistent 
defenses  in  the  same  answer;  but  a  different 
policy  has  been  adopted  here.  Practice  Book, 
p.  11,  rule  1,  fi  8 ;  Id.  p.  18,  rule  2,  g  9 ;  Id. 
forms  16,  16,  889.  The  plaintiff's  complaint, 
therefore,  was  in  proper  form ;  and,  in  our 
opinion.  It  set  up  no  claims  that  could  not  be 
properly  and  conveniently  heard  togeUier. 
it  follows  that  the  trial  court  erred  in  requir- 
ing the  plaintiff,  during  the  progress  of  the 
trial,  to  elect  between  proceeding  under  its 
claim  for  breach  of  contract,  or  under  Its 
claim  for  a  tort. 

The  order,  however,  while  erroneous,  was 
not  void.  'The  court  had  power  to  direct  that 
one  or  the  other  of  these  claims  should  be  ex- 
punged from  the  complaint,  and  to  make  the 
selection  for  this  purpose  itself.  Oen.  Stat 
§  878.  By  the  action  taken,  the  power  and 
duty  of  selection,  instead  of  being  exercised 
by  the  court,  were  cast  upon  the  plaintiff. 
The  court  had  jurisdiction  over  the  parties 
and  the  cause.  It  was  its  duty  to  see  that  the 
issues  were  so  framed  and  tried  as  not  to  em- 
barrass the  jury  by  any  confusion  of  ques- 
tions which  could  only  be  satisfactorily  dis- 
posed of  when  separately  presented.  The 
right  to  require  an  election,  within  proper 
liooits,  and  at  the  proper  time,  between  dif- 
ferent causes  of  action  combined  in  a  single 
proceeding,  is  one  generally  incident  to 
courts  of  justice.  State  y.  Tnller,  84  Conn. 
280,  299.  The  error  of  the  trial  court  was 
therefora  committed  in  the  exercise  of  Its 
legitimate  jurisdiction,  and  it  was  incumbent 
upon  the  plaintiff  to  obey  the  order,  or  abide 
the  consequences.  Full  warning  was  given 
by  the  court  that  a  refusal  to  elect  would  be 
deemed  sufficient  ground  for  a  dismissal  of 
the  suit.  Oen.  Stot. ,  g  999,  directs  that  **  if 
the  plaintiff  shall  refuse  to  obey  the  order  of 
the  court  in  pleading  he  shall  be  nonsuited,* 
and  the  general  rules  of  practice  (58  Conn. 
677),  expressly  provide  that  **  if  a  party  fails 
to  comply  with  an  order  or  rule  he  will  be 
nonsuited  or  defaulted. "  It  is  not  for  him  to 
refuse  obedience  to  such  an  order  because  he 
deems  it  erroneous,  or  because  it  is  erroneous. 
Until  revoked  or  reversed,  it  is  the  law  of 
the  case.  He  can  take  his  except! on,  but  such 
exception  will  not  suspend  the  course  of 
justice.  The  order  will  still  remain  in  force, 
and  must  be  obeyed,  or  the  suit  dismissed, 
if  the  authority  of  the  court,  and  the  dignity 
of  the  state  which  it  represents,  are  to  m 
maintained. 

It  is  urged  by  the  plaintiff  that  had  it  made 
the  election  required,  and  then  failed  to  re- 
cover a  verdict,  it  could  never  have  sued 
again  on  the  cause  of  action  which  had  not 
been  submitted  to  the  jury.  But  the  order  of 
the  court  was  made  simply  to  facilitate  the 
disposition  of  the  case  on  trial.  Its  effect 
w as  1  i  m i ted  by  i  ts  ob j ect.  An  election  forced 
upon  a  plaintiff  under  sudi  circumstances 
would  be  simply  an  election  for  the  purpose 
of  the  trial ;  and  his  selection  of  one  out  of 
two  causes  of  action  arising  out  of  the  same 
transaction  would  no  more  have  extinguished 
that  not  chosen  than  if  it  had  arisen  out  of  a 
total  ly  di  fferent  transaction.  As  to  one  cause 
of  action,  only,  would  the  plaintiff  have  had 
his  day  in  court    The  other  would  stand  as 
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if  wnoUy  unheard.  And,  as  to  both,  if  the 
order  were  erroneous,  and  a  proper  exception 
taken  before  making  the  election,  a  new  trial 
couid  be  had  on  the  original  complaint. 

The  only  exception  taken  bv  the  plaintiff 
at  the  trial  of  this  action  in  the  court  below 
was  to  the  order  dismissing  the  complaint; 
but,  as  another  suit  may  be  hereafter  brought, 
we  have  thought  it  oetter  to  express  our 
views  fully  as  to  the  Question  of  pleading 
and  practice  which  had  previously  arisen, 
and  which  would  be  not  unlikely  to  recur 
in  any  subsequent  proceedings  between  the 
parties. 

Tliere  i$  no  error  in  the  judgment  appealed 
from. 

Andrews*  Ch.  •/.,  and  Fenii*  J.,  con- 
curred. 

Carpenter,  «/.,  dissenting: 

We  all  agree  that  the  court  erred  In  re- 
quiring the  plaintiff  to  elect  whether  to  claim 
a  judf^ment  on  a  contract  or  in  tort.  The  re- 
sult 18  that,  for  disobeying  an  erroneous 
order,  the  plaintiff  has  been  nonsuited.  In 
correcting  that  error,  ought  not  the  plaintiff 
to  be  restored  to  its  former  position  in  court? 
The  answer  is  that  the  oraer,  although  er- 
roneous, was  the  law  of  the  case,  until  re- 
versed, and  should  have  been  obeyed.  But 
is  that  strictly  true?  If  the  order  was  not 
within  the  Jurisdiction  of  the  court,  how 
could  it  be  the  law  of  the  case?  And  was  the 
plaintiff  bound  to  obey  it?  I  suppose  the 
plaintiff  had  a  right  to  state  the  facts  consti- 
tuting his  cause  of  action,  and  call  upon  the 
court  to  render  the  aporopriate  judgment. 
What  power,  then,  had  the  court  to  order 
the  plaintiff  to  decide  in  advance  what  the 
appropriate  judgment  was,  and  elect  to  claim 
that  judgment  only?  Suppose  the  plaintiff 
has  two  separate  causes  of  action  stated  in 
different  counts.  Has  the  court  the  power  to 
compel  him  to  strike  out  one  of  the  counts, 
and  to  claim  a  judgment  only  un  the  other? 
The  case  before  us,  and  the  one  supposed, 
seem  to  me  to  depend  upon  the  same  prin- 
ciple. If  my  Brother  Torrance  is  right, — 
and  I  am  inclined  to  think  he  is, — that  there 
is  no  statute  or  rule  of  court  authorizing  a 
nonsuit  in  such  a  case,  then,  unless  it  is 
within  the  general  powers  of  the  court,  the 
punishment  was  unauthorized,  and  the  ]ud>?- 
ment  of  nonsuit  should  have  been  reversed  on 
that  ground. 

Torr»nee»  «/.,  dissenting: 

In  this  case  the  majority  of  the  court  hold 
that  the  trial  court  erred  in  requiring  the 
plaintiff  to  elect  between  two  causes  of  action 
stated  in  his  complaint.  In  that  conclusion, 
I  fully  concur.  They  further  hold  that  the 
complaint  was  rightfully  dismissed.  In  that 
conclusion,  I  do  not  concur.  This  last  con- 
clusion seems  to  be  based  upon  two  proposi- 
tions :  First,  that  the  order  to  elect,  though 
erroneous,  was  **the  law  of  the  case"  until  re- 
voked or  reversed,  and  therefore  should  have 
been  obeyed ;  second,  that  the  trial  court  had 
the  power  to  dismiss  the  complaint  for  non- 
compliance with  the  order.  I  gxunt  the  first 
proposition,  but  I  deny  the  second.    That  the 
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trial  court  had  ample  power,  in  some  way, 
to  enforce  this  order,  I  concede.     Whether  it 
had  the  power  to  dismiss  the  complaint  for 
refusal  to  obey  is  the  only  point  in  dispute. 
It  unquestionably  had   power  to  hear  and 
finally  determine  the  cause.     Did  it  also  fasTe 
the  power  to  refuse  to  hear  and  determine  for 
noncompliance  with   its  ruling?    In  other 
words,  did  it  have  power  to  render  the  par- 
ticular Judgment  of  which  the  plaintiff  com- 
plains?   Unless  it  had,  then  its  judgment  of 
dismissal  was  certainly  erroneous,  and  per- 
haps void,  notwithstanding  the  fact  that  it 
had  Jurisdiction  over  the  parties,  the  suhjec^ 
matter,  and  the  cause.     Windsor  v.  MeVUgK 
98  U.  S.  d74,  28  L.  ed.  914.     The  power  to 
compel  a  party  to  submit  to  a  nonsuit  or  a 
default,  and  to  dismiss  a  complaint,  for  mere 
noncompliance  with  some  rule  of  practice  or 
procedure,  or  some  order  made  incidental  Ij 
in  a  particular  case,  is  certainly  a  very  im- 
portant one.    In  this  state,  where  such  power 
exists,  it  has,  so  far  as  I  am  aware,  ioTari* 
ably  been  conferred  specifically  by  some  stat- 
ute or  general  rule  or  practice  made  in  pur- 
suance of  law ;  and,  when  thus  conferred,  the 
law  or  rule  conferring  the  power  has  uni- 
formly   prescribed    the  particular*  circum- 
stances under  which  it  might  be  exercised. 
This  power  has  been  conferred  as  oocasioo 
seemed  to  demand  from  a  very  early  period. 
Thus,  in  the  Revised  Statutes  (1808),  such 
power  appears  to  have  been  conferred  as  fol- 
lows :    In  1667,  to  nonsuit  for  want  of  ap- 
pearance (page  84)  ;  in  1709,  to  render  judg- 
ment against  a  defendant  for  failing  **  to  make 
his  plea  or  join  issue"  (page  551)  ;  in  1713, 
to  default  for  nonappearance  of  defendant 
(page  88)  ;  in  1754,  to  nonsuit  for  failure  to 
give  bond  to  prosecute  (pace  89)  ;  and  in 
1784,  to  nonsuit  in  an  action  for  usury  for  n- 
fusing  to  be  examined  on  oath  when  required 
(page  679) .     In  1852,  power  to  nonsuit  was 
specially  given  for  failure  to  make  out  a 
prima  facie  case  (Pub.  Acts  1852,  chap.  4) : 
in  1871,  to  nonsuit  in  a  flowaire  case  on  fail- 
ure to  pay  costs  and  expenses  when  ordered 
(Qen.  Stat.  1888,  §  1225)  ;  in  1878,  to  nonsuit 
on  failure  to  give  a  ''new  bond"  in  replevin 
(sec.  1829)  ;  in  1888,  to  nonsuit  on  failure  to 
give  a  *'new  indorser,"  in  an  action  on  a  pro- 
bate bond  (sec.  899)  ;  and  in  1889,  to  nonsuit 
or  default  on  failure  to  disclose  (Pub.  Aces 
1889,  chap.  22).     This  power  has  also,  in  a 
very  few  instances,  been  conferred  by  the  gen- 
eral rules  of  practice  made  by  the  judges 
pursuant  to  law,  as  may  be  seen  by  reference 
to  such  rules  hitherto  or'now  in  force.    There 
are  doubtless  other  instances  where  the  power 
in  question  has  been  thus  specially  conferred; 
but  the  above  are,  I  think,  sufflcfent  to  show 
that'  in  this  state  the  superior  court  has  not 
been  deemed  to  possess  such  power  unless  it 
was  Uius  specially  conferrea.     Indeed,  the 
power  to  confer  it,  even  in  this  vray  has  beea 
questioned  or  doubted  by  the  bench  and  the 
profession  in  some  instances.     See  Soyi  ▼• 
Brooks,  10  Conn.  190,  and  Haugainek  S.  Of» 
V.   Waterbury  Button  Go.  24  Conn.  46a    The 
right  and  the  power,  however,  to  confer  it 
in  this  way,  are  no  longer  open  to  qaestion. 
I  know  of  no  instance  where  the  power  is 
question  has  been  exercised  in  this  state,  ua- 
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less  it  has  been  thus  specially  conferred  by 
statute  or  rule  of  practice ;  and  I  feel  war- 
ranted, therefore,  in  assuming  that,  unless  it 
Is  80  conferred,  it  does  not  exist. 

In  the  present  case  the  power  of  the  court 
to  dismiss  the  complaint  is  claimed  under 
rule  5  of  the  general  rules  of  practice  adopted 
in  1890,  and  found  in  58  Ck)nn.  577,  and  under 
section  999  of  the  Revision  of  1888.  Unless 
thus  conferred,  the  power,  I  think,  does  not 
-exist.  Let  us  examine  these  two  sources. 
The  rule  reads  as  follows :  ''If  a  party  fails 
to  comply  with  an  order  or  rule,  he  will  be 
nonsuited  or  defaulted,  and  upon  motion  to 
-set  aside  such  nonsuit  or  default  the  court 
may  grant  the  motion  upon  compliance  with 
-such  terms  as  the  court  may  impose. "  Under 
this  rule  the  question  is  whether  the  ruling 
or  order  to  elect  in  the  present  case  was  "an 
order  or  rule, "  within  the  meaning  of  rule  6. 
"The  words  ''order  or  rule,"  standing  alone, 
«8  in  rule  5,  are  ambiguous.  The^  may  mean 
a  general  rule  or  order  of  practice  or  pro- 
cedure, or  some  particular  order  or  ruling 
made  between  parties  in  a  given  cause.  To 
ascertain  which  of  these  meanings  is  the  one 
intended,  we  must  apply  the  orainary  rules 
of  interpretation.  These  words  are  prac- 
tically synonyms,  and  are  freely  used  as  such 
in  the  dictionaries  and  in  common  speech. 
They  are  so  used  in  law  also.  1  Black. 
Judgm.  pp.  6,  6.  I  think  they  are  used 
synonymously  in  rule  5,  and  must  mean 
«ither  a  general  rule  made  by  the  judges 
pursuant  to  law,  or  a  special  incidental  order 
or  ruling  made  by  the  court  in  the  trial  of  a 
cause.  If  the  latter,  then  every  "ruling" 
made  in  a  cause  is  a  "  rule  or  order, "  within 
the  meaning  of  rule  5,  for  the  dictionaries  de- 
tine  a  "ruling,"  as  a  "decision  or  rule**  of  a 
Jadge  or  court.  If  this  be  the  correct  inter- 
pretation of  rule  5,  then  a  party  may  be  non- 
suited for  noncompliance  with  or  disobedi- 
ence of  any  such  ruling,  and  thus  may  be  put 
out  of  court,  against  his  will,  for  a  great 
many  causes  besides  those  specifically  pro- 
vided for  by  statute  or  general  rule.  This 
oertainly  works  a  very  great  and  radical 
obange  in  our  practice  in  this  respect,  for 
prior  to  1890,  as  we  have  seen,  this  power  was 
always  conferred  specifically  in  given  cases, 
under  clearly  defined  circumstances,  that  usu  - 
ally  left  no  room  for  doubt  or  dispute ;  and, 
whether  given  by  statute  or  by  general  rule. 
It  was  given  quite  sparingly,  and  only  in 
oases  where  It  was  deemed  advisable  to  con- 
fer it.  But,  under  the  claim  now  made,  it 
is  given  generally,  and  without  apparent  lim- 
itation, and,  of  course,  may  be  used  in  cases 
where  there  may  be  great  doubt  as  to  whether 
the  ruling  is  or  is  not  erroneous.  I  cannot 
believe  that  in  adopting  rule  5  the  judges 
intended  to  depart  so  widely  and  so  radically 
from  the  former  practice.  It  may  well  be 
doubted  whether  they  had  the  power  to  pro- 
vide by  general  rule  sanctions  of  this  kind 
for  evert  special  ruling  or  order  made  in  a 
cause.  They  are  expressly  empowered  to 
make  general  rules,  and  this,  by  necessary 
implication,  gives  the  power  to  provide  sanc- 
tions for  these  rules :  but  the  power  to  pro- 
vide sanctions  for  every  special  ruling  is  a 
Yety  different  matter,  and  Is  not  given,  I 
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think,  either  expressly  or  by  Implication. 
But  if  we  assume  that  they  had  the  power,  I 
think  they  have  not  exercised  it.  Had  they 
intended  to  depart  so  widely  from  the  former 
practice  as  is  now  claimed,  they  would  have 
expressed  themselves  to  that  effect  more 
clearly  than  they  have  in  rule  5.  There 
existed  in  1890  no  good  reason  why  they 
should  confer  the  power  to  nonsuit  or  default 
in  this  general  way,  for  the  superior  court, 
as  a  court  of  general  jurisdiction,  already 
possessed  ample  power  to  enforce  its  special 
orders  and  rulings  by  methods  quite  as  ef- 
ficient as  those  pointed  out  in  rule  6.  Be- 
sides this,  it  already  possessed  the  power  to 
nonsuit  or  default  in  all  special  cases  where 
the  legislature  or  the  judges  had  deemed  it 
advisable  to  confer  it.  Under  these  circum- 
stances, I  do  not  think  Uie  iudges  intended 
to  confer  it  in  all  cases  without  limitation, 
and  thus  render  superfluous  the  statutes  by 
which  it  was  specially  conferred,  especially 
when  there  existed  no  good  reasons  for  so  do- 
ing. For  these  reasons,  I  think  the  rule  in- 
voked does  not  confer  the  power  in  question. 
The  power  to  dismiss  Is  also  based  upon 
section  999  of  the  General  Statutes.  The 
diflQculty  here  is  that,  even  under  the  most 
liberal  construction  of  the  statute,  the  order 
in  question  does  not  fairly  fall  within  it. 
The  object  of  the  statute  is  to  compel  the 

ftarties  to  "make  their  pleas  and  join  issue." 
f  the  plaintiff  fails  to  do  this  according  to 
the  order  of  the  court,  he  shall  be  nonsuited. 
If  the  defendant  so  fails,  judgment  may  be 
rendered  agai  nst  him  as  upon  nihil  cUdt,  The 
end  of  the  statute  is  attained  When  the  parties 
have  "made  their  pleas  and  joined  issue." 
The  court  cannot  use  the  power  thus  conferred 
for  any  other  purpose.  In  the  case  at  bar  the 
pleadings  were  closed ;  the  defendant,  under 
section  18  of  rule  4  of  the  Practice  Book,  had 
waived  any  exception  for  misjoinder;  and 
the  trial  was  in  progress.  Under  these  cir- 
cumstances, the  plaintiff,  having  offered  evi- 
dence of  a  breach  of  contract,  then  offered 
evidence  to  prove  a  tort.  Thereupon,  the  de- 
fendant claimed  that  the  plaintiff  could  not 
proceed  for  both  causes  of  action,  and  that  it 
nad  already  elected  to  proceed  for  breach  of 
contract.  The  court  held  that  the  plaintiff 
had  not  made  its  election,  but  ordered  It  to 
do  so.  This  was  not  an  "order  of  the  court 
in  pleading,"  within  the  statute.  If,  in  a 
criminal  case,  like  that  of  State  v.  Bates,  10 
Conn.  872,  the  court  orders  the  prosecutor  to 
confine  himself  to  the  act  concerning  which 
evidence  has  first  been  given,  or  if  tlTe  prose- 
cutor, charging  two  distinct  and  separate 
felonies  in  one  Information,  is  ordered  to 
elect,  these  can  hardly,  with  propriety,  be 
called  orders  of  the  court  relating  to  the 
pleadings  in  such  cases.  Or  if,  under  section 
1082  of  the  General  Statutes,  the  court  orders 
one  or  more  of  the  issues  joined  to  be  tried 
before  the  other,  such  order  can  hardly  be 
called  an  "order  of  the  court  in  pleading," 
within  section  999.  The  truth  Is,  the  court 
made  no  " order  in  pleading."  The  pleadings 
were  not  to  be  changed  at  all,  but  were  to 
remain  precisely  as  the  parties  had  made 
them.  The  power  to  dismiss  a  cause  in  this 
way  ought  not  to  be  exercised  except  in 
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cases  where  It  Is  clearly  conferred ;  and,  even 
in  such  cases,  it  ought  to  be  exercised  spar- 
ingly, for  such  a  power  is  ''not  the  daily 


bread,  but  the  Btmg  medlelna^*  cf  the  law. 
For  these  reasons,  I  think  the  Jodgment  tf 
the  court  below  was  eithar  erroneoiia  or  voli 
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An  to  Junction  sirg^nst  nsinif  state  mon- 
eys to  bnild  a  state  institntiont  incb  as 
a  branch  iDBane  asylum,  elsewhere  than  at  the 
•eat  of  ^vernraent,  cannot  be  frrauted  merely 
on  the  flrround  that  the  constitution  requires  its 
location  at  the  capital,  where  it  does  not  appear 
that  the  cost  to  the  state  will  be  any  greater  at 
one  place  than  the  other. 

(Ootober  18,1801) 

APPEAL  by  defendants  from  a  decree  of  the 
Circuit  Court  for  Marion  County  overruling 
a  demurrer  to  a  complaint  filed  to  restrain  pro- 
ceedings for  the  location  of  a  branch  insane 
asylu  m .    EeverMd, 

The  facts  sufficiently  appear  in  the  opinion. 

2dr,  J.  C.  Moreland»  for  appellants: 

The  mere  allef?ation  of  irreparable  injury  is 
not  sufficient;  the  facts  must  be  stated. 

Burnett  ▼.  Wfiitesidee,  18  Cal.  166;  Branch 
Tump,  Co,  y.  Tuba  County  8upr$.  Id.  190; 
Soke  ▼.  Perdue,  63  Cal.  645;  Portland  v. 
Baker,  8  Or.  866;  Schurmeir  t.  8t.  Paul  d  P. 
E.  Co.  8  Minn.  118.  88  Am.  Dec.  770. 

When  an  individual  seeks  to  bring  in  the  aid 
of  the  state  he  must  be  injured. 

State  V.  Shitely,  10  Or.  267. 

A  civil  action  cannot  be  maintained  in  the 
name  of  the  state  to  redress  private  wrongs. 

People  T.  Albany  db  8.  B.  Co,  57  N.  Y.  161. 
See  also  People  y.  Miner^  2  Lans.  806. 

There  is  no  authority  in  the  statute  for  the 
district  attorney  to  bring  this  proceedinir. 

Courts  cannot  supply  omissions  in  legislation. 

State  y.  Simon,  20  Or.  873;  Paker  Y.Payne, 
32  Or.  841;  Kingy.  BurreU,  12  Ad.  &  £1.  468. 

The  complainant  who  seeks  an  injunction 
must  be  able  to  specify  some  particular  act, 
the  performance  of  which  will  damnify  him, 
and  it  is  such  act  alone  that  he  can  restrain. 

Qihbe  v.  Qre&n,  54  Miss.  612. 

In  no  case  will  an  injunction  be  granted  un- 
less the  right  thereunto  be  clear. 

Tongue  v.  Qaekm,  10  Or.  828:  High,  Inj.  8d 
ed.  $  1827;  People  y.  New  York  Canal  Board, 
55  N.  T.  897. 

Mr,  T,  H.  Crawford  also  for  appellants. 

Meeere.  James  MeCainv  Diet,  Atty,,  H. 

Note.— The  right  to  an  Injunction  against  illegal 
appropriations  is  considered  in  a  fiote.to  Bossell  v. 
T&te  (Ark.)  7  L.  R.  A.  180. 

In  the  present  case,  the  alleged  oonstitutionaUty 
of  the  use  of  the  moneys  being  based  merely  on 
the  place  and  not  on  the  subetanoe  of  the  use, 
presents  a  somewhat  novel  question. 
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J«  Bi^gmTt  and  W.    H.  Holm—,  far  » 

spondent: 

A  taxpayer  is  the  proper  iMity  to  enjon 
illegal  diversion  of  public  funds  and  piopcity. 

Carman  v.  Woodruff,  10  Or.  188;  WkUe  v. 
Multnomah  County  Gomre,  13  Or.  817,  CT  Am. 
Rep.  20,  54  Am.  Rep.  882;  Wwrmingimk  v. 
Pieree,  22  Or.  606;  Baker  v.  Payne,  Id.  83$; 
Bice  V.  BmUh,  9  Iowa,  570;  Brake  y.  PhSS&ak, 
40  111.  888;  CcUon  v.  Eanehett,  18  UL  615;  Web- 
eter  v.  Barwinton,92  Conn.  181:  PsrUaid 
A  W,  E.  Co.  y.  Portland,  14  Or.  188,  68  Am. 
Rep.  209. 

The  relator  need  not  be  the  real  party,  or 
have  any  special  interest  to  enforce  a  pobHc 
right,  but  as  a  voter  and  citizen  he  has  a  tea- 
eral  interest  in  the  execution  of  the  law. 

State  y.  Ware,  18  Or.  880;  Pike  County  v. 
PeopU,  11  III.  208;  Hall  y.  People,  57  Dl.  tffi\ 
Olencoe  y.  People,  78  HI.  888;  Piopie  y.  PatkeeB, 
29  Cal.  212;  Linden  y.  Alameda  Supn,  45  Od. 
7;  Sanger  y.  KennAee  County  Camre.  25  Me. 
291;  Heffher  y.  Com.  28  Pa.  106;  Pleople  y.  Be- 
gente  of  Uhiwreity  qf  Miekigan,  4  Mich.  98. 

Injunction  is  the  proper,  in  fad  the  onlf, 
remedy,  as  the  defenaanta  have  acted  la 
violation  of  the  constitution. 

State  v.  Judge  qf  Seventh  Jttd,  DitL  Ot.  4t 
La.  Ann.  1104;  Bradley  v.  Bowotl  Ownty 
Comre,  2  Hunoph.  428,  87  Am.  Dec  568;  Fefi 
y.  Farmer^  9  Humph.  157;  Bridgencr  y.  Bo^ 
ere,  1  Coldw.  259;  Marion  County  y.  Qrundif 
County,  5  Sneed.  490:  Billiard*  In).  448;  Higb, 
In].  g§  1308.  1819, 1821,  1827;  Cooley,  Coott. 
Lim.  81-98;  Sutherland,  Stat.  Oonat  gg  807, 
80S. 

The  appellants  have  no  discretion. 

Throop,  Pub.  00.  §g  555.  846,  note  5,  86S, 
notes. 

Constitutions  are  to  be  construed  strictly. 

Gibbone  v.  Ogden,  82  U.  S.  9  Wheat.  18d,  e 
L.ed.  6a 

Wolverton*  /.»  delivered  the  opioioD  of 
the  court: 

This  suit  was  instituted  for  the  purpose  of 
having  the  defendants,  acting^  in  their  cspac- 
ity  as  a  board  of  commissioners  of  pubfic 
buildings  of  the  state  of  Oregon,  enjoined  sod 
restrained  from  purchasing  640  acres  of  Issd 
in  Union  county,  in  this  slate,  to  be  nsed  sf  s 
site  for  a  branch  insane  asylum,  and  expend- 
ing therefor,  of  the  public  funds,  the  som  of 
125,000;  from  constructing  buildings  thereoa 
to  be  used  as  a  hospital  for  the  care  of  inasoe 
persons  who  should  be  lawfully  committed 
thereto  for  care  and  treatment  at  the  ezpenv 
of  the  state;  and  from  expending  the  nuidB 
appropriated  therefor.  The  legisladye  anem- 
bly,  at  its  last  session,  passed  an  act  "To  pro- 
vide for  the  location  and  construction  of  s 
branch  insane  asylum  in  the  eastern  portioo  M 
Oregon  and  appropriating  money  therefor. 
which  provided,  among  o£er  things  Thstthe 
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fOTernor,  secretary  of  state,  and  state  treas- 
urer, acting  in  their  capacity  as  a  board  of 
Gommissioners  of  public  buildings  of  the  state 
of  OreffOD,  shoulcl,  within  sixty  days  after  the 
act  took  effect,  locate  a  site  for  a  branch  in- 
sane asylum,  to  be  known  as  the  ''Eastern  Ore- 
gon Insane  Asylam/'  at  some  point  in  one  of 
the  following  named  counties:  Wasco,  Sher- 
man, Gilliam,  Morrow,  Umatilla,  Union, 
Crook,  or  Baker.  That  said  board  shiUl  con- 
tract for  and  purchase  in  the  name  of  and  for 
the  state,  at  the  place  selecteti  for  said  asylum, 
a  tract  of  land  consisting  of  not  less  than  820 
acres  nor  more  than  640  acres,  and  shall,  in  the 
manner  provided  for  by  the  act,  proceed  to 
erect  ana  construct  upon  said  premises  an  ssy- 
lum  building  and  outbuildings,  and  make  suit- 
able improvements,  and  supply  the  same  with 
furniture  and  fixtures  and  everything  neces- 
sary and  requisite  to  fullv  complete  and  equip 
said  Esstem  Oregon  Asylum,  at  a  cost  not  ex- 
ceeding the  sum  of  $195,000.  For  the  pnrpose 
of  purchasing  the  land  and  erecting  the  asylnm 
buildings,  the  act  appropriates  out  of  the  pub- 
lic treasury  of  the  state,  from  any  moneys  not 
otherwise  appropriated,  $165,000,  or  so  much 
thereof  as  may  be  necessary. 

The  complaint  alleges,  in  substance,  that 
the  relator  is  a  taxpayer  and  citizen  of  the 
state;  that  the  defendants,  Pennoyer,  McBride, 
and  Meischan,  as  governor,  secretary,  and 
treasurer  of  the  stste  of  Oregon,  constitute  the 
board  of  commissioners  of  public  buildings  of 
the  state;  that  by  virtue  of  the  powers  in  them 
Tested,  as  such  board,  under  the  provisions  of 
a  pretended  act  of  the  legislative  assembly, 
which  it  is  claimed  passed  the  assembly  at  its 
seventeenth  biennial  session,  the  defendants 
are  about  to  purchase  with  the  moneys  of  the 
plaintiff,  sought  to  be  appropriated  by  said 
legislative  assembly  for  the  purpose,  640  acrefl 
of  land  in  Union  county.  Or.,  for  the  sum  of 
$25,000,  to  be  used  ss  a  site  for  a  branch  in- 
sane asylum  for  the  stste;  that  defendants,  in 
tbeir  capacity  as  such  board,  are  about  to  ex- 
pend of  the  moneys  of  Uie  plaintiff,  sought  to 
be  appropriated  as  aforesaid,  the  sum  of  $140,- 
000  in  constructing  buildings  on  said  land,  to 
be  used  as  a  hospital  for  the  care  of  a  portion 
of  the  insane  of  said  state  who  may  be  here- 
after lawfully  committed  to  such  institution 
for  care  and  treatment  at  the  expense  of  the 
state;  that  said  asylum,  if  constructed  as  in- 
tended, will  be  one  of  the  public  institutions 
of  the  state,  and  that,  unless  restrained,  de- 
fendants will  purchase  and  pay  for  said  lands, 
and  build  and  pay  for  said  buildings,  with  the 
money  of  the  state,  to  the  great  and  irreparable 
injury  of  plaintiff  ;and  that  plaintiff  has  no  other 
plain,  speedy,  or  adequate  remedy  at  law. 
To  this  complaint  the  defendsnts  interposed  a 
demurrer,  and,  for  ground  thereof,  alleged: 
First,  that  neither  the  state  nor  the  relator  nor 
the  plaintiff  has  any  legal  capacity  to  bring 
this  suit;  second,  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
suit  against  the  defendants,  or  either  of  them; 
third,  the  complaint  does  not  state  facts  to 
constitute  any  injury  threatened  to  the  plain- 
tiff: fourth,  that  no  cause  is  stated  in  said  com- 
plaint for  the  issuance  of  an  injunction.  The 
demurrer  was  overruled  by  the  court  below, 
and  the  cause  Is  here  for  our  consideration 
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upon  the  questions  arising  upon  the  complaint 
and  demurrer. 

This  case  is  only  distinguishable  from  the 
case  of  l^erman  v.  BeUotu,  34  Or.  658,  in  that 
it  is  brought  in  the  name  of  the  state  upon  the 
relation  of  a  private  individual,  instead  of  iit 
the  name  of  the  private  individual  directly. 
It  is  the  settled  doctrine  of  this  state  that  au 
individual  taxpayer,  whose  burdens  would  bo- 
increased  by  the  wrongful  acts  of  public  offi- 
cers, and  where  a  fraudulent  or  illegal  diver- 
sion or  misapplication  of  the  public  funds  i» 
about  to  be  consummated,  has  such  an  inter- 
est, bv  reason  of  the  special  and  peculiar  ta- 
Juiy  he  would  sustain,  as  would  give  him  a> 
standing  in  a  court  of  equity  by  injunction  to* 
restrain  such  acts,  and  prevent  such  diversioa 
of  the  public  funds.  Carman  v.  Wocdruf, 
10  Or.  188.  This  doctrine  is  so  well  established 
and  sustained  by  the  undoubted  weight  of  au- 
thority in  the  United  States  that  it  is  unneoea- 
sary  to  enumerate  the  cases  sustaining  it.  The 
taxpayer  must,  however,  present  such  a  case 
as  wiU  bring  him  within  the  ordinary  equita- 
ble rules  which  govern  when  relief  by  inJuno> 
tion  is  sought.  He  must  show  that  some  act  i* 
threatened  or  imminent  which  will  result  in 
some  material  injury  to  himself,  for  which 
there  is  no  adequate  remedy  at  law.  It  is  not 
sufficient  that  he  apprehends  injurious  conse- 
quences, which  neither  actually  exist  nor  are 
threatened.  Fanciful,  speculative,  or  eyeiv 
possible  evil  results  are  too  remote  and  indefi- 
nite upon  which  to  call  into  requisition  there- 
straining  process  of  a  court  of  equity.  Thie 
rule  is  applicable  as  well  when  the  state 
is  a  party  plaintiff  as  where  a  individual  oc- 
cupies a  like  position.  Allen.  J.,  in  Peaple^ 
V.  New  York  Canal  Board,  65  N.  Y.  895,  says: 
"When  the  state,  as  plaintiff,  invokes  the  aid 
of  a  court  of  equity,  it  is  not  exempt  from  the 
rules  applicable  to  ordinary  suitors;  that  is,  it 
must  establish  a  case  of  equitable  cognizance, 
and  a  right  to  the  peculiar  relief  demanded.*^ 
See  also  2  High,  on  Injunction.  %  1827.  So- 
that  in  legal  effect  the  position  occupied  by 
plaintiff  herein  is  not  superior  to  or  different 
from  that  of  the  plaintiff  in  Bhsrman  v.  Bel- 
loiM,  iuvra.    The  state  represents  the  aggre- 

gate  of  individual  taxpayers;  the  individual 
imself  only,  but  incidentally  the  whole  peo- 
ple, and  the  object  sought  to  be  attained  ie 
identical.  The  act  violative  of  law  or  trust 
relations,  which  will  result  in  material  in- 
jury to  the  individual,  must  be  threatened 
or  imminent,  to  entitle  him  to  the  interpositioi^ 
of  a  court  of  equity,  and  in  principle  there  ex- 
ists no  reason  why  a  different  equitable  rule 
should  'kpply  where  the  state  is  plaintiff. 

The  contention  of  the  plaintiff  is  that  the 
legislative  act  aforesaid  is  in  contravention  of 
section  8,  article  14,  of  the  state  Constitution, 
which  is  as  follows:  "The  seat  of  govern- 
ment, when  established  as  provided  in  sec- 
tion 1,  shall  not  be  removed  for  the  tern^ 
of  twenty  years  from  the  time  of  such  es- 
tablishment; nor  in  any  other  manner  than  aa- 
provided  in  the  first  section  of  this  article; 
provided,  that  all  public  institutions  of  the 
state,  hereafter  provided  for  by  the  legislative 
assembly,  shall  be  located  at  the  seat  of  gov- 
ernment,"— and  therefore  void  and  inoperative. 
That  the  clause  "public  insUtutioiia  of  the 
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^tate"  means  or  Includes  the  public  buildiogs 
thereof;    that  the  braDcb  insane  asylum  pro- 
Tided  for  by  the  act  is  a  public  institution,  in 
that  sense,  and  therefore  should,  under  the 
<:oD8titution.  be  located  at  the  seat  of  govern- 
ment.   In  Elliott  V.  Oliver,  22  Or.  47,  Mr.  Jug- 
tide  Lord  says:  "As  a  general  nile  a  court  will 
not  pass  upon  a  constitutional  question,  and 
decide  a  statute  to  be  iDvalid,  unless  a  decision 
upon  that  very  point  becomes  necessary  to  the 
determination  of  the  cause;  "  riling  in  support 
thereof  Ex  parte  Bavdolph,  2  Brock.  448,  Fed. 
Cas.  No.  11.658;    Hoover  y.  Wnod,  9  Ind.  287: 
Coolev,  Const.  Lim.  *168.     This  rule  arises 
out  or  the  due  respect  which  one  co-ordinate 
branch  of  a  state  government  entertains  to- 
wards another.     The  legislature,  in  adopting 
laws  for  the  government  of  the  people,  does  so 
under  its  construction  of  the  constitution,  and 
the  just  presumption  always  prevails  that  the 
business  of  the  legislature  is  transacted  with 
due  regard  for  the  fundamental  law  by  which 
its  acts  are  limited  and  governed.    It  must  be 
a  clear  case,  therefore,  and  one  in  which  the 
constitutional  question  is  the  very  lis  mota,  be- 
fore courts  will  assume  the  responsibility  of 
declaring  an  act  of  the  legislative  assembly 
void  upon  constitutional  grounds,  and  reverse 
the  judgment  of  a  co-ordinate  branch  of  the 
State  government.     Does  the  plaintiff  present 
■uch  a  case?  and  has  it  exhibited  such  equities 
as  to  entitle  it  to  the  relief  demanded?    The 
legislature,  acting  in  its  legislative  and  dis- 
cretionary capncity,  has,  by  adopting  the  act 
in  question,  declared,  in  effect — First,  that  a 
new  asvlum  building  is  required  for  the  ac- 
-commodation  and  proper  care  and  treatment 
of  the  insane  and  idiotic  of  the  state;  second, 
that  it  is  to  the  best  interests  of  the  state  and 
such  imfortunates  that  the  same  be  located  in 
the  eastern  part  of  the  state;  and,  third,  that 
$165,000  is  required  for  its  construction  and 
completion,  and  makes  an  appropriation  ac- 
cordingly.   No  one  will  contend  but  what  the 
legislature  had  a  perfect  constitutional  right 
to  determine  upon  the  necessity  for  an  addi- 
tional building,  and  the  amount  of  funds  neces- 
sary for  the  construction  thereof,  and  to  make 
an  appropriation  therefor.     What  the  differ- 
-cnce  will  be  between  the  cost  of  construction 
and   maintenance  of  such  a  building  as  an 
asylum   at  the  seat  of   government,  and   a 
like  building   and   its  maintenance  in  ea8^ 
em  Oregon,  is  not   made  apparent  by  the 
complaint;    and   this    is  wherein    the  plain- 
tiff fails  to  show  that  the  burdens  of  tax- 
ation of  its  citizens  will  be  increased,  or  that 
any  additional  amount  of  public  funds  will  be 
required,  as  a  consequence  of  its  erection  at 
the  latter  place.     This  is  the  exact  ground 
upon  which  the  case  of  Skerman  v.  BeUowt, 
iupra,  was  decided,  and  we  see  no  reason  now 
for    disturbing    that    decision.      Mr.  Juitiee 
Moore,  speaking  for  the  court  in  that  case, 
savs:  "Conceding,  without  deciding,  that  the 
soldiers'  home  is  a  public  institution  of  the 
state,  provided  by  the  legislative  assembly,  and 
that  section  8  of  article  14  of  the  Constitution 
required  the  trustees  to  locate  it  at  Salem:  that 
■they  had  threatened  to  violate  their  official 
-duty  by  locating  it  at  Hoseburg.— does  it  ap- 
pear that  the  plaintiff  has  sustained  a  personal 
injury  thereby?    If  it  were  alleged  that,  in 
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consequence  of  the  location  of  the  soldten' 
home  at  Roseburg.  plaintiff's  property  would 
be  subjected  to  a  burden  of  taxation  in  additioa 
to  that  which  it  would  be  reqniied  to  bear  if 
located  at  Salem,  then  he  would  sustain  a  per- 
sonal injury;  and,  since  an  adequate  compeo- 
sation  cannot  be  had  at  law,  he  would  he  en- 
titled to  an  injunction  to  prevent  sadi  loca- 
tion." Mitchell.  J.,  in  Thomp^n  v.  Canal  Fund 
Comrs, ,  2  Abb.  Pr.  252.  in  speaking  of  the  equi- 
table remedy  by  way  of  injunction,  says:  "It 
was  never  granted  merely  to  prevent  an  officer 
from  carrying  out  a  law  of  the  state  becaase  it 
was  deemed  unconstitutional,  where  some  eq- 
uity was  not  the  foundation  of  the  bill."  2  Higb, 
Inj.  §  1826.    Chalmers,  «/.,  in  QMS  v.  Qtm, 
54  Miss.  592,  savs:  "Neither  an  executive  ntf 
a  ministerial  officer  can  be  enjoined  geDerallj 
from  putting  a  law  into  force  (citing  Jfioif 
iippi  ▼.  Johnion,  71  U.  S.  4  Wall.  475. 18  L 
ed.  487).    The  complainant  who  seeks  an  in- 
junction must  be  able  to  specify  some  parti^ 
ular  act,  the  performance  of  which  will  dam 
nify  him,  and  it  is  such  act  alone  that  be  cu 
restrain.    This  court  has  no  power  to  examiot 
an  act  of  the  legislature  generally,  and  declare 
it  unconstitutional.    The  limit  or  our  antbor- 
ity  in  this  respect  is  to  disregard,  as  \n  viola- 
tion of  the  constitution,  any  act  or  part  of  ib 
act  wliich  stands  in  the  way  of  the  legal  rigbti 
of  a  suitor  before  us;  but  a  suitor  who  calls 
upon  a  court  of  chancery  to  arrest  the  perform- 
ance of  a  duty  imposed  by  the  legislature  apoa 
a  public  officer  must  show  oonclusirely,  not 
only  that  the  act  about  to  be  performed  is  un- 
constitutional, but  also  that  it  will  inflict  s 
direct  injury  upon  him."    The  case  at  bar  pre- 
sents the  peculiar  situation  of  the  state  callinf 
into  requisition  one  co-ordinate  branch  of  tbe 
government  to  enjoin  the  executire  and  mis* 
isterial  officers  of  the  state,  acting  in  the  capac^ 
ity  of  a   board   of  commissioners  of  public 
buildings,  from  carrying  out  the  provisions  of 
a  law  adopted  by  another  co-ordinate  braoch 
of  the  same  state  government.    The  contentioo 
of  the  state  is  that  the  court  must  interpose  bj 
the  extraordinary  remedy  of  injunction,  sod 
render  nugatorv  the  solemn  enactment  of  a  co- 
ordinate branch  of  its  government,  as  in  con- 
travention of  the  fundamental  law«  without  it 
the  same  time   alleging  any  facts  showioff 
wherein  and  in  what  manner  the  state  would 
be  damnified,  and  without  exhibiting  any  good 
or  sufficient  reason  for  the  exercise  of  snch  ex- 
traordinary power.     A  mere  suj*ge8tion  that 
the  act  complained  of  is  unconstitutional,  and 
that  the  legislature  has  exceeded  its  constito- 
tional  limitations,  is  insufficient  to  call  into 
requisition  a  court  of  equity.    ''The  coort.  u 
such,  has  no  supervisory  power  or  jurisdictiofl 
over  public  officials  or  public  bodies."    Aop^ 
T,  yew  York  Canal  Boards  ttipra. 

The  state,  when  equitable  relief  is  sought, 
such  as  is  prayed  for  in  the  present  proceed- 
ing, must,  like  private  individuals,  bring  itself 
within  the  known  and  fixed  rules  of  equitable 
interference  before  the  court  will  grant  iu 
petition. 

It  follows  from  these  conclusions  that  (h 
demurrer  should  be  nutained,  and  it  is  so  or- 
dered, and  that  the  cause  be  remanded  to  the 
court  below  for  further  proceedings  not  incoo- 
sistent  with  this  opinion 
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L  Public,  Official,  and  Statutory  Matters. 


Chnstituiional  amendment. 

Tbe  question  of  the  adoption  of  a  constitu- 
tional  amendment  in  Montana  turns  on  tbe 
failure  to  publish  it  for  tbe  time  specified  be- 
fore election,  and  this  is  held  faial  on  tbe 
ground  that  the  provision  is  mandatory. 
(Mont.)    560. 

A  peculiar  case  respecting  a  constitutional 
amendment  is  presented  in  California,  in  which 
a  proposed  amendment  by  tbe  legislature  is 
held  invalid  because  it  would  not  become  op- 
erative on  adoption  by  tbe  people  without  subse- 
quent acts  and  tbe  exercise  of  discretion  by 
<;ertain  olficers.    (Cal.)    812. 

Apportionment. 
Tbe  validity  oi  an  apportion ment  act,  ft  fs 
held,  cannot  be  contested  by  an  injunction,  as 
f  qnity  will  not  interfere  to  protect  purely  poli- 
tical rights.    (111.)    148. 

Suffrage. 

The  right  of  women  to  vote  for  school  com- 
missioner in  New  York  is  denied  by  a  decision 
that  such  school  commissioner  must  be  classed 
with  town  and  county  officers  for  whom  only 
constitutional  electors  can  vote.  (N.  Y.)  781. 
■  -The  constitutional  qualifications  of  voters 
are  held  applicable  to  voters  for  road  commis- 
fiioners  so  as  to  invalidate  a  statute  requiring 
tbe  voters  to  be  freeholders,  whether  men  or 
women.    (N.  J.>    480. 

A  constitutional  provision  in  Kansas,  dis- 
franchising those  who  have  voluntarily  home 
arms  against  tbe  government,  unless  their  dis- 
abilities have  been  removed  in  the  specified 
manoer,  is  held  to  be  neither  an  ex  poatfaeto 
law  nor  a  bill  of  attainder,  but  to  be  valid. 
(Kan.)    486. 

BaJlot  UxtD. 
The  Michigan  ballot  law  is  considered  in  a 
<»se  which  holds  the  provision  for  an  oath  of 
inability  to  read  English  as  a  condition  of  assist- 
ance on  that  ground  is  not  unconstitutional 
and  is  mandatoiy.    (Mich.)    825. 

*     Retidenee. 
jHjat  residence  cannot  be  gained  by  life  in 


prison  on  his  own  application  in  order  to  get 
a  home  und  work.    (N.  Y.)  899. 

Oovernor. 
A  vacancy  in  tbe  governor's  chair  is  held  to 
exist  under  the  New  Hampshire  constitution 
in  case  of  the  governor's  disability  resulting 
from  illness,  and  the  court  by  mandamus  or- 
ders the  president  of  the  senate  to  assume  the 
duties  of  the  office.    (N.  H.)    613. 

Public  money. 
The  appropriation  of  public  money  is  de- 
cided to  be  in  tbe  natureof  a  donation,  the  audi- 
tor to  have  no  discretion  in  respict  to  the 
drawing  his  warrant  therefor,    (^eb.)   774. 

Contempt, 
The  Judicial  nature  of  a  commitment  for 
contempt  is  emphatically  declared  in  a  Kansas 
case,  holding  it  unconstitutional  to  confer  such 
power  on  county  attorneys.    (Kan.)    110. 

Jurisdiction, 
Several  interesting  questions  as  to  jurisdic- 
tion of  suits  to  annul  mnrriaj^es  are  raised  in  a 
case  wbicb  holds  that  jurisdiction  to  annul  a 
marriage  on  the  ground  of  a  prior  marriage, 
in  tbe  absence  of  fraud,  dure^is,  mistake,  or 
Innacy,  is  purely  statutory;  and  that  tbe  as- 
sumption of  such  jurisdiction  by  a  court  in 
another  state  is  not  sufficient  evidence  of  its 
existence,  even  in  the  case  of  a  court  of  gen- 
eral jurisdiction.    (Mass.)    806. 

Judges, 

The  disqunlification  of  a  judge,  by  reason  of 
prior  connection  with  the  case  as  attorney,  is 
discussed  in  a  Florida  case,  wbirh  holds  that 
it  is  entirely  independent  of  any  present  inter- 
est in  the  case,  or  any  fee  or  reward  therefrom. 
A  connection  merely  nominal,  as  a  member  of 
a  firm  in  whose  name  an  action  was  begun,  is 
held  a  disqualification.    (Fla.)    114. 

The  rule  denying  the  liability  of  a  judicial 
officer  for  acts  done  in  bis  judicial  capacity  is 
applied  to  the  wrongful  exclusion  of  a  specta- 
tor from  a  courtroom.    (Me.)    506. 

Tbe  question  of  jurisdiction  to  appoint  a  re- 
ceiver of  property  outside  the  state  in  which 
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appointed  by  a  federal  court  in  LoniBiaoa  for 
tbe  railroad  in  Texas,  of  a  corporation  created 
by  act  of  congress,  and  tlie  jurisdiction  is  de- 
nied. The  court  also  decides  that  in  such  a 
case  or  in  case  of  collusiye  appointment  of  a 
receiver,  he  ia  merely  an  a^rent  of  a  company 
which  is  responsible  for  his  negligence.  (Tex.) 
62. 

Foreign  receiver. 

The  recognition  of  a  foreign  receiyer  is  illus- 
trated in  another  iron  hall  case  by  a  Michigan 
decision.    (Mich.)  789. 

Such  recognition  is  also  illustrated  by  the 
dismissal  of  a  writ  of  error  taken  by  an  officer 
of  tbe  company  in  disregard  of  an  injunction 
from  the  court  which  appointed  the  receiyer  io 
tbe  other  state.    (Ck>lo.)  888. 

Exiraditum, 
The  lawfulness  of  the  detention  of  a  person 
surrendered  by  a  foreign  nation  as  an  act  of 
comity  when  not  required  to  do  by  treaty  is 

E resented  in  a  California  case,  in  which  it  is 
eld  that  his  rights  under  the  treaty,  which 
enumerated  other  crimes,  are  not  yiolated,  and 
also  that  setting  aside  of  the  indictment  and  his 
consequent  diM^harge  does  not  exempt  him 
from  arrest  on  a  subsequent  complaint  for  the 
same  crime.    (Cal.)698. 

Eminent  domain. 
Beyeral  constitutional  proyisions  are  inyolved 
In  the  North  Dakota  case  which  denies  validity 
to   a  statute   for  a  drain  commission.    The 

J>royision  to  be  made  is  held  applicable  to  tak- 
ng  by  a  municipality,  and  an  order  on  the 
drainajre  fund  is  not  regarded  as  payment, while 
a  provision  for  county  bonds  to  be  repaid  by 
assessments  on  the  property  owners  is  held  in 
yiolatjon  of  the  provision  against  loaning  the 
credit  of  the  county.  (N.  Dak. )  888.  8ee  also 
if^ra  as  to  highways. 

Municipal  eorporaUone, 
A  municipal  corporation  required  by  statute 
to  establish  and  maintain  a  free  bathiDg  beach 
is  not  liable  for  the  unsafe  condition  of  the 
bottom,  or  for  its  failure  to  mark  the  relatiye 
depth  of  water, — especially  where  it  has  not 
thrown  open  the  beach  to  the  public.  (D.  C.) 
691. 

The  rule  that  municipal  corporations  are  not 
liable  for  failure  to  enforce  police  regulations 
is  applied  to  the  neglect  of  police  to  suppress 
the  nuisance  of  coasting  on  the  streets.  (Del.) 
688. 

The  yalidi^  of  an  incorporation  of  a  large 
territory  which  consists  mostly  of  wild  lands 
and  rural  property  is  denied  in  a  Minnesota 
case,  which  holds  that  land  ''adjacent"  to  a 

Elatted  tract  under  the  statute  must  be  such  as 
I  somewhat  suburban  in  character,  and  have 
iome  community  of  interest  with  the  platted 
portion  in  the  maintenance  of  a  yillage  gov- 
ernment   (Minn.)  766. 

An  attempt  by  ordinance  to  give  a  city 
building  inspector  final  authority  to  decide  as 
to  the  right  of  a  citizen  to  build  upon  his  prop- 
erty is  held  unconstitutional.    (S.  l>ak.)  621. 

The  right  of  a  municipality  to  supply  elec- 
tricity for  municipal  and  prfvate  purposes  is 
sustained  in  Pennsylvania.    (Pa.)  217. 

Casting  tote. 
A  peculiar  instance  of  a  casting  vote  appears 
In  a  Connecticut  case  in  which  the  mayor  was 
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held  to  have  the  casting  Tote  for  eaA  of  tt» 
official  newspapers,  where  four  votes  had  b» 
cast  for  each  of  three  newspapers  by  the  twch? 
aldermen,  each  of  whom  was  allowed  to  vft 
for  but  one.    (Conn.)  69i. 

ProteeUon  of  empUfnH, 
The  constitutionality  of  atatotes  in  the  as 
cise  of  the  police  power  to  protect  employei  ii 
upheld  in  respect  to  an  act  for  the  protecdos 
of  motormen  and  similar  employ^  oa  obk, 
electric,  or  steam  cars.    (Minn.)  769l 

Protection  of  ekOdtren. 
The  power  of  the  state  to  protect  tbe  boh)^ 
and  morals  of  children  is  upheld  as  dediredis 
N.  Y.  Penal  Code,  g  292,  prohilHting  the  ex 
hibition  in  stage  dances,  etc,  of  a  female  cbili 
under  fourteen  years  of  age.    (N.  T.)  7M. 

Aheolute  liabaity  of  raaroadi. 

A  statute  making  railroad  companiei  liihie 
for  property  destroyed  by  fire  is  held  constit^ 
tional  and  not  limited  to  insurable  propotj. 
although  it  gives  the  companies  an  insunble 
interest  in  property  for  which  they  may  be 
charged.    (Mo.)  176. 

Nor  is  the  company  entitled  to  any  ptitcf 
the  insurance  which  the  owner  proema  i« 
himself.    (Mo.)  161. 

Right  to  carry  on  hueinete. 
The  restriction  of  fire  insurance  bosiDeflis 
tirely  to  corporations  is  held  oonstitntioDtl  is 
Pennsylvania.    (Pa.)  260. 

T(aU  of  milU. 
The  regulation  by  statute  of  tolls  by  po^ 
water  mills  is  bela  in  Maine  to  becoDsOLh 
tional.    (Me.)  604. 

Vaccination, 
The  power  of  a  school  board  to  exchid^ 
children  who  have  not  been  yaocinated  it  # 
held  in  a  Pennsylvania  case.    (Pa.)  152L 

Taxation, 

The  power  of  the  legislature  to  commissrs 
a  township  board  of  education  to  levyttii 
for  a  claim  unsupported  by  any  le^  or  monl 
obligation  is  denied  as  unconstitutional,  and  < 
recital  of  disputed  facts  in  the  statute  beU  >c( 
conclusive  on  the  courts.    (Ohio)  770. 

Tbe  constitutionality  of  a  tax  on  a  sncoeriis 
by  will  or  descent  to  a  decedent^a  estate  if  a|v 
held  in  Maine  with  the  declaration  that  9oA 
succession  is  entirely  subject  to  the  law  of  tk 
state,  which  can  modify  the  right  or  taka  s 
away  entirely.    (Me.)  682. 

The  attempt  to  charge  a  contingent  otite 
with  a  collateral  inheritance  tax  is  unsaccefr 
f  ul  in  a  New  York  case  which  holds  that  e^ 
a  vested  remainder  cannot  be  taxed  so  loagt* 
its  value  is  contingent    (N.  Y.)  686. 

State  taxation  of  interstate  oommeroe  ii  ^ 
cussed  in  a  case  which  holds  an  express  coib^ 
pany  liable  to  tax  on  tbe  business  done  witiiif 
the  state  although  it  also  does  inteisuta  bus 
ness  for  which  it  cannot  be  taxed.    (Fla.)  1^ 

Tbe  law  of  interstate  commerce  si  vp^ 
to  a  license  tax  on  putting  up  lightning  rodii 
held  not  to  prevent  the  tax  becaose  ooly  ncft 
rods  are  put  up  as  ar*  M>ld  and  htoogfat  fro^ 
another  state.    (N.  C.)  810. 

A  state  tax  imposed  on  oorpoiatioDi  !■  Wa 
valid  notwithstanding  the  coiporaUon  ma/  De 
created  for  the  carrying  on  of  intentsts  oom- 
meres.    0^.  J.)  181 
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EightoaffB. 

Bjectment  against  a  railroad  company  for 
coDatruciini:  a  road  in  a  street  is  denied  in  a 
California  case  which  also  declares  that  such 
a  road  does  not  constitute  an  additional  bur- 
den.   (Cal.)  654. 

Poles  ana  wires  of  a  telei^raph  or  telephone 
coDipany  are  regarded  as  an  additional  burden 
oD  a  rural  highway  in  a  New  York  case  which 
liolda  that  the  public  easement  includes  only 


moving  vehicles  or  bodies  and  not  the  permap 
nent  uppropriation  of  any  part  of  the  high- 
way.   (N.  Y.)  640. 

This  is  in  conflict  with  the  Michigan  decis- 
ion in  ^  L.  R.  A.  721. 

The  limitation  of  lawful  uses  of  a  street  is 
illustrated  by  a  decision  that  a  standpipe  or 
water  tower  cannot  be  lawfully  built  by  a  ci^ 
in  a  street,  although  it  owns  the  fee  thereo£ 
(111.)  685. 


n.  Contractual  and  Commercial  Rblationb. 


A.  contract  to  procure  testimony  which  will 
-win  a  lawsuit  is  condemned  as  against  public 
policy.    (Mont)  87. 

The  rule  as  to  recognition  of  a  contract  valid 
'Where  made  is  not  applied  to  uphold  an  order 
signed  by  a  married  woman  out  of  the  state 
for  goods,  where  the  law  of  her  domicil  does 
not  permit  her  to  contract  debts.    (N.  C.)  188. 

A  sale  to  a  nonresident  intended  merely  to 
aToid  an  insolvent  law  is  held  to  be  subject  to 
■uch  law  in  a  New  Hampshire  case,  where  the 
transfer  was  made  to  avoid  Massachusetts  law. 
(N.  H.)  821. 

An  agreement  to  pav  a  hundred  dollars  extra 
for  a  mare  if  she  could  travel  as  fast  as  another 
one  on  a  test  by  a  certain  person  within  a  cer- 
tain time  is  held  not  to  involve  such  test  as  an 
indispensable  condition,  but  on  failure  of  the 

Kurchaser  to  have  the  teat  made  he  was  held 
able  on  other  proof  of  the  speed.    (Mich.) 
719. 

Bmdi. 

A  case  involving  important  questions  as  to 
recitals  in  bonds  and  of  estoppel  to  dispute 
tbem  decides  also  that  an  instrument  is  not 
negotiable  where  it  provides  for  ezchanffe  in 
addition  to  principal  and  interest.  (N.  6ak.) 
368. 

Eeward. 

The  revocation  of  an  oifer  of  reward  for  a 
criminal  is  held  to  be  conclusively  presumed 
after  a  reasonable  time,  although  the  offer  was 
absolute  in  its  terms  and  never  withdrawn. 
(Me.)  508. 

Hiring  teacher. 

The  effect  of  obtaining  a  certificate  to  teach 
after  making  an  unauthorized  contract  to  teach 
school  is  presented  in  a  North  Dakota  case, 
-which  holds  that  the  contract  being  void  when 
made  does  not  become  valid  on  obtaining  the 
certificate,  and  that  there  can  be  no  recovery 
bv  the  teacher  for  a  breach  of  the  contract  by 
discharging  him.    (N.  Dak.)  888. 

8dU  cf  timber. 
A  sale  of  standing  timber  although  in  writ- 
ing, is  held  in  Rhode  Island  to  be  a  revokable 
license  which  is  revoked  by  conveyance  of  the 
land  to  another.    (R  I.)  109. 

Adaption  of  Mid, 
The  effect  of  part  performance  to  invalidate 
an  oral  contract  is  illustrated  in  case  of  a  eon- 
tract  to  adopt  a  child  as  an  heir,  where  the  re- 
lation was  assumed  and  continued  daring  tiie 
Ufe  of  the  adopting  parents.    (Neb.)  d07. 

Banking, 
Surrendering  a  check  held  for  collection 
and  taking  in  payment  the  drawee's  dieck  on 
another  bank  is  lield  to  require  the  utmost 
96  L.  R.  A. 


diligence  in  obtaining  payment  of  the  latter. 
(Md.)200.  I 

A  check  on  a  New  York  bank  sent  in  pay- 
ment of  a  collection  is  held  not  to  constitute 
an  assignment  pro  tanto  of  a  general  deposit. 
(Tenn.)  528. 

Deposit  with  a  bank  after  business  hours  of 
a  post-dated  check  upon  itself  for  collection  is 
held  to  make  the  bank  liable  if  there  are  funds 
applicable  to  the  check  when  it  opens  on  the 
day  of  the  date  of  the  check,  though  at  the 
close  of  the  day  the  account  ia  overdrawn. 
(D.  C.)  761. 

Where  the  sender  of  a  draft  for  collection 
orders  a  remittance  in  New  York  exchange,  it 
is  held  to  defeat  any  claim  of  trust  in  the  pro- 
ceeds, after  the  collecting  bank  fails.  (Tenn.) 
628. 

A.n  overdraft  on  the  faith  of  which  a  bank 
cancels  drafts  held  for  collection,  but  which  ia 
paid  to  an  assignee  of  the  bank  after  its  failure, 
raises  the  question  of  the  right  of  the  sender  of 
the  paper  for  collection  to  the  money  paid  to 
the  assignee.  The  court  denies  that  the  pay* 
ment  constitutes  a  trust  fund  or  belongs  to  the 
sender  of  the  draft  for  collection.    Id, 

A  special  deposit  or  trust  fund,  which  wiU 
not  pass  to  a  receiver  of  the  bank,  is  made 
where  money  is  left  with  the  bank  to  be  paid 
to  a  third  person  on  his  presentation  of  a  deed 
and  abstract  showing  good  title  to  land.  (S. 
Dak.)  809. 

A  somewhat  unusual  case  growing  out  of 
the  insolvency  of  a  national  bank  decides  that 
the  closing  of  the  bank  by  an  examiner  after 
the  usual  exchange  of  securities  with  other 
banks  at  a  clearing  bouse  and  the  payment 
thereafter  to  the  clearing  house  by  the  other 
banks  of  the  drafts  and  checks  on  the  insolvent 
bank,  which  had  been  left  at  the  clearing  houae 
aa  security  for  a  balance  due  to  it,  and  the  ap- 
propriation by  the  clearing  house  of  the  money 
thus  received  on  its  claims,  did  not  constitute 
an  unlawful  preference,  since  the  subsequent 
transactions  did  not  annul  the  exchange  of 
securities  at  the  clearing  houae  before  the  bank 
closed.    (C.  0.  App.  8d  C.)  824. 

Preference  by  state  law  of  a  deposit  by  a 
savings  bank  in  a  bank  which  has  become  in- 
solvent is  held  not  an  unlawful  preference 
under  the  New  York  banking  act  (N«  Y.) 
646. 

Carrien. 

A  stipulation  that  a  shipper  of  goods  who 
accompanies  them  shall  be  carried  at  his  own 
risk  is  held  applicable  to  an  injury  received  by 
him  in  unloading,  after  he  had  temporarily 
left  the  car  to  get  assistance.    (S.  Dak.)  81. 

A  person  travelhig  by  invitation  of  another 


RAsuicB  OF  Decisions. 
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on  fhe  Tatter's  pass,  knowing  that  fact  but  not 
havinff  seen  the  pass  or  knowing  its  conditions, 
is  held  bound  by  a  condition  that  the  passen- 
gers assume  all  risks.    (Me.)  491. 

The  le^lity  of  discrimination  by  a  carrier  is 
affirmed  m  a  New  York  case  where  the  dis- 
crimination consisted  merely  in  offering  special 
tates,  too  low  to  be  profitable,  at  certain 
periods  to  those  only  who  would  stipulate  not 
to  ship  any  goods  by  a  rival  vessel;  and  one 
who  refused  to  make  the  stipulation  is  held  to 
be  not  entitled  to  the  special  rate.  (N.  Y.) 
674. 

Stipulation  <m  to  telegram. 

Failure  to  send  a  message  is  held  not  within 
stipulations  against  liabUity  unless  the  message 
is  repeated  or  claim  made  within  sixty  days. 
(Minn.)  406. 

Ineurance, 

Insurance  taken  by  a  mortgagor  in  his  own 
name  and  not  assigned  is  held  to  inure  to  the 
benefit  of  the  mortgagee,  where  the  mortgagor's 
agreement  was  to  Keep  the  premises  insured 
for  the  other's  benefit.    (Ean.)  805. 

The  rights  of  a  mortgagee  to  whom  an  in- 
surance policy  is  payable  with  a  provision  that 
his  interest  shall  not  be  invalidated  by  any  act 


or  neglect  of  the  mortgagor  or  owner  of  Ifai 
property  are  upheld,  notwithstanding  s  fs- 
feiture  of  the  insurance  by  the  mortgagoL 
(Neb.)  679. 

In  a  New  York  case  also  a  similar  insonnn 
policy  is  construed  and  the  rights  of  a  marW 
gagee  held  to  be  unaffected  by  other  iosanixf 
taken  without  his  knowledge  by  amortmorii 
violation  of  the  policy.  Loss  pending  foTecl» 
ure  id  held  not  to  prevent  its  consummatioiL 
(N.  Y.)686. 

In  rejecting  a  certificate  by  a  notary,  ootiie 
ground  that  there  was  a  nearer  notary,  an  in- 
surance company  is  held  to  waive  the  ^equir^ 
ment  as  to  the  nearest  notary,  if  it  fails  togire 
his  name  or  address.    (N.  Y.)  198. 

The  effect  of  a  bill  of  sale  made  withoat  i 
consideration  as  a  change  of  title  or  incan- 
brance  is  considered  in  a  case  which  deokf 
effect  to  such  instrument  and  holds  the  poiig 
valid.    (N.  Y.)  687. 

The  improper  procurement  of  the  surrender 
of  a  life  insurance  policy  by  threats  of  litiga- 
tion and  false  statements  of  its  invalidity  h 
considered  in  a  case  which  holds  that  the  por 
icy  must  be  revived.    (Mich.)  687. 


in.   COBPORATIONB  AND  ASSOCIATIONB. 


The  rule  that  states  may  exclude  foreign 
corporations  or  impose  such  burdens  on  them 
as  they  choose  is  so  much  limited  by  the  law 
as  to  interstate  commerce  that  an  express  stat- 
ute that  contracts  of  a  corporation  which  has 
not  paid  its  franchise  tax  shall  be  void  is  de- 
nied application  to  a  foreign  corporation  sell- 
ing goods  by  traveling  agents.    (Edich.)  819. 

Extraterritorial  effect  of  general  statutes  re- 
strictintr  the  powers  of  a  corporation  is  denied 
in  an  Illinois  case,  holding  that  the  New  York 
law  prohibiting  assignments  by  insolvent  cor- 
porations does  not  affect  such  an  assignment 
made  in  Ohio  by  a  New  York  corporation. 
(Dl.)  746. 

The  doing  of  business  by  a  foreign  corpora- 
tion which  will  subject  to  suit  in  a  county  is 
discussed  in  an  Alabama  case,  which  holds 
that  the  care  and  preservation  of  unemployed 
property,  after  the  suspension  of  the  operation 
of  a  nml,  and  payment  of  taxes  thereon,  is  not 
the  doing  of  busmess,  and  that  the  business 
must  be  carried  on  at  the  time  of  the  com- 
mencement of  the  suit.    (Ala.)  648. 

Insurance  companiee. 

The  Alabama  statute  restricting  insurance 
business  by  foreign  companies  is  construed  in 
a  case  in  which  a  Philadelphia  association  is 
held  within  the  statute.    (Ala.)  288. 

The  Missouri  statute  restricting  insurance 
business  is  applied  to  a  New  York  Lloyds  as- 
sociation.   (Mo.)  248. 

The  Lloyds  association  is  held  in  Pennsyl- 
vania not  to  constitute  a  * 'company/'  within 
the  meaning  of  statutes  restricting  insurance 
by  foreign  companies.    (Pa.)  247. 

Benefit  aesociaiion. 
Membership  in  a  masonic  benefit  association 
is  held  to  be  forfeited  by  the  loss  of  member- 
ship in  a  masonic  lodge,  although  there  has 
been  no  formal  expulsion  therefrom,  in  the 
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case  of  one  who  continues  to  be  a  saloon  keeps 
in  violation  of  the  law  of  hia  order.  (No.! 
149. 

BailroadB, 
The  effect  of  abandoning  its  purpose  to  build 
a  railroad  over  land  purchased  in  fee  Am^ 
for  a  right  of  way  is  held  not  to  forfeit  tt« 
land,  or  make  a  deed  by  the  railroad  cooi|nbt 
for  other  purposes  void,  unless  tlie  stale  bii 
assailed  the  title.    (S.  0.)  189. 

Library  board. 
The  power  of  a  library  board,  authorized  to 
take  property  by  g^ft,  grant,  purchase,  devise, 
bequest,  or  otherwise.  Tor  the  maiotensDce  of 
public  libraries,  museums,  etc.,  is  held  to  ex- 
tend to  receiving  a  loan  of  a  collection  of  coIbs 
for  exhibition.    (Minn.)  280. 

Building  and  loan  anociaUons, 
The  effect  of  giving  notice  of  withdiavil 
from  a  mutual  building  aasociation  is  s  qix^ 
tion  of  increasing  interest  in  many  places,  ci 
which  a  decision  of  the  supreme  court  of  Min- 
nesota is  to  the  effect  that  a  stockholder  d^ 
not  thereby  become  a  general  creditor  and  ia 
not  entitleil  to  bring  an  action  and  take  judf- 
ment  against  the  association  when  there  are  oo 
funds  legally  applicable  to  his  claim.  (Midd-i 
216. 

By-laut$, 
The  question  of  notice  of  corporate  bj-la*' 
is  raised  in  a  tiouth  Carolina  case,  wbicb  bold) 
that  such  notice  is  not  chargeable  on  one  wb^ 
is  employed  by  the  general  manager  of  tbe 
company,  whose  power  is  restricted  by  by-It*- 

(8.  0.)  48. 

I^fwnoten, 
The  fraud  of  a  promoter  of  a  oorporatioa 
in  obtaining  profits  on  the  sale  of  property  to 
the  corporation  is  considered  in  an  importaBl 
Connecticut  case,  reviewing  auihorities  on  U» 
subject    (Conn.)  9a 


R^simi  OF  Dbcisiohb. 
(DomBno  BMLATsomm  TmBaovAL  Gapacbst— Tobxb;  Nboxjobwob;  Ivjubjobj 


I^eudent, 
Tbe  power  of  the  president  of  a  baoklng 
[>rporaUoii  to  iostitate  and  conduct  litigation 
i  reipirUed  in  a  Kansas  case  as  belonging  to 
is  office,  in  the  absenoe  of  express  restricuon. 
a:ao.)  110. 


Partnen, 

See  it^f^a,  YUL,  as  to  attachment 
An  interesting  question  as  to  the  liability  of 
an  innocent  partner  to  attachment  of  his  in<U- 
▼idual  property  for  a  firm  debt  contracted 
fraudulently  by  his  copartner  is  decided  by 
the  supreme  court  of  Michigan  in  the  n^atire. 
(Mich.)  64S.  »  :« 


lY.  DoMBsno  Rblationb;  PrnmoyATi  Gapaoitt. 


The  preflromption  of  marriage,  or  legitimacy 
f  issue,  is  illustrated  in  a  case  which  expressly 
olds  that  in  the  absence  of  proof  a  mere  de- 
ial  will  not  defeat  tbe  presumption,  and  that 
t  streDgthens  by  the  lapse  of  time.    (Pa.)  477. 

A  somewhat  unusual  case  for  a  suit  for  an- 
nlment  of  marriage  brought  by  a  third  per- 
tm  arises  in  Maryland,  where  tbe  plaintiff 
laima  to  be  the  lawful  husband  of  the  woman; 
(ut  it  is  held  that  be  cannot  maintain  the  suit 

Tbe  case  Hao  denies  that  equity  has  inherent 
arisdiction  to  annul  a  marriage  except  in  case 
if  fraud  or  dureas.    (Md.)  800. 

A  single  blow  from  husband  to  wife  is  held 
lot  neoessarfly  cruel  and  barbarous  treatment 
8  cause  for  a  divorce,  nor  the  wife's  leaving 
be  house  in  anger  on  account  of  it  to  be  neces- 
arily  a  desertion.    (Pa.)  697. 

An  unusual  application  made  by  a  srand- 
nother  in  Louisiana  to  compel  the  sending  of 


grandchildren  by  their  father  to  yislt  her  was 
denied,  as  beyond  tbe  Juriadictioo  of  tbe  court, 
altbouffh  it  was  intimated  that  extreme  cases 
might  justify  the  court  in  removing  the  father 
of  the  children  from  his  tutorship.    (La.)  798. 

Tbe  conflict  of  laws  as  to  the  status  of  mar- 
ried women  is  Involved  in  a  case  which  deniea 
attachment  of  the  property  of  a  married 
woman,  although  the  debt  was  created  in  an- 
other state  in  which  she  resided  and  in  which 
the  contract  was  valid.    (Mo.)  178. 

The  doctrine  of  necessaries  as  applied  to  in- 
fants' contracts  is  declared  in  a  Connecticut 
case  to  be  limited  to  cases  in  which  the  neces- 
saries have  been  actually  supplied,  and  in  that 
case  a  contract  for  rooms  as  lodging  for  a  year 
is  held  not  binding  on  the  inrant  any  longer 
than  he  actually  occupies  the  rooms.  (Conn.) 
61& 


y.  FmUCIABIBB  AMD  RBFBB8BRTATITB8. 


A  train  despatcher  is  held  not  to  be  a  repre- 
entaUve  of  the  master  and  not  a  fellow  serv- 
iDt  of  trainmen.    (Ark.)  886;  (N.  Y.)  896. 

A  train  despatcher  is  held  in  a  Maryland  case 
o  be  a  fellow  servant  of  an  ennneman  on  a 
rain,  but  the  train  despatchers  negligence, 
vbich  in  this  case  was  in  question,  was  in  re- 


spect to  the  sending  out  of  drunken  or  negli- 
gent brakemen  and  not  in  giving  orders  for 
movement  of  trains.    (Md.)  710. 

The  rule  as  to  vice-principals  is  applied  to 
the  case  of  a  conductor  of  a  freight  train  with 
respect  to  a  brakeman.    (0. 0.  App.  dd  0.)  470. 

WB  also,  ir^fra,  VL 


YL    ToBTs;  Nbguoibkcb;  iNJUBisa. 


Slander. 
The  privilege  of  witnesses  is  discussed  in  re- 
ipect  to  testimony  before  a  committee  of  alder- 
nen  investigating  charges  before  a  board  of 
>ubUc  works  and  held  to  exist  in  respect  to 
^levant  information  given  in  good  faith,  even 
f  volunteered.    (Conn.)  106. 

Negiiffence;  deetrictHrm. 

The  interest  in  questions  as  to  the  danger 
!rom  electric  wires  calls  attention  to  a  case  in 
vhich  permission  of  an  electric  light  company 
4)  use  a  standard  on  the  roof  of  a  building  for 
elegraph  and  telephone  wires  is  held  to  create 
10  duty  to  men  looking  after  the  latter  wires 
with  respect  to  the  insulation  of  the  electric 
ight  wires  over  another  building  to  which  no 
vires  were  attached.    (Mass.)  564. 

And  in  another  case  from  the  same  state  it 
a  held  that  the  lack  of  insulation  of  wires  at 
loints  twelve  or  fifteen  inches  from  a  frame  to 
i?hich  tbe  wires  are  fastened  and  which  it  is 
he  duty  of  linemen  to  ascend  in  looking  after 
Hher  wires,  raises  tbe  question  for  the  jury  as 
90  negligence.    (Mass.)  552. 

Elewtori. 
The  degree  of  care  required  in  operating 
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passenger  elevators  is  discussed  in  a  federal 
case,  which  applies  the  ordinary  rule  as  to  eta- 
riers.    (C.  C.  App.  6th  C.)  88. 

Negligence  of  railroade. 

See  also,  eupra,  L,  as  to  absolute  liability. 

Negligence  of  a  railroad  company  in  injur- 
ing children  upon  the  track  isdiscumed  at  con- 
siderable length  in  a  North  Carolina  case, 
recognizing  a  special  need  of  care  toward  chil- 
dren.   (N.  C.)  784. 

fjcokaut. 

The  duty  to  maintain  a  lookout  on  a  railroad 
locomotive,  as  far  as  consistent  with  tbe  engi- 
neer's management  of  the  train,  is  affirmed  in 
North  Carolina.    (N.  C.)  287. 

The  question  of  proximate  cause  in  its  rela- 
tion to  contributory  negligence  is  extensively 
discussed  in  this  case. 

The  conductor  of  one  train  is  held  to  be  the 
fellow  servant  of  a  fireman  on  another  train 
who  is  injured  by  the  negligence  of  the  former 
in  leaving  a  switch  open.  (C*  C.  App.  bth  C.) 
888. 

A$  to  paeeengen. 

The  effect  of  the  Massachusetts  statute  cre- 
ating a  penal  liability  for  negligenoe  causing 
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the  death  of  a  pasBenger  is  considered  in  a  case 
which  holds  tLat  conditions  on  the  hack  of  a 
railroad  ticket  oannot  release  it,  and  that  an 
employe  of  tbe  company  having  a  monthly 
ticket  is  a  passenger  while  traveling  on  his  own 
business  or  pleasure.    (Mass.)  157. 

On  the  question  of  a  right  to  recoYer  for  In- 
juries in  Jumping  from  a  moving  train,  it  is 
held  that  one  who  Jumps  merely  because  he  is 
afraid  of  arrest  if  found  thereon,  and  who  was 
not  a  passenger,  ia  chargeable  with  negligence. 
(Neb.)  79. 

To  railroad  emplopSs, 

Liability  of  a  railroad  company  to  an  engi- 
neer for  injuries  from  collision  with  an  ani- 
mal due  to  the  failure  to  keep  such  fence  as 
the  statute  requires  is  upheld,  and  the  collision 
regarded  as  tbe  proximate  cause  of  the  injury, 
altnough  the  engine,  except  two  small  wheels, 
remains  on  tbe  track  for  some  distance  until 
it  strikes  a  switch.    (Mo.)  820. 

An  important  case  in  the  law  of  master  and 
servant  settles  the  question  in  New  York  to 
the  effect  that  a  train  despatcber  is  not  a  fel- 
low servant  of  a  trainman,  who  is  injured  by 
the  former's  negligent  orders.    (N.  i .)  896. 

The  same  is  held  in  Arkansas,  88i8.  Bee 
also  supra,  Y. 

Mining  employSs, 
Statutory  regulations  for  the  protection  of 
miners  have  been  made  in  various  states,  and 
the  Ohio  statute  making  it  the  duty  of  tbe 
miner  to  see  that  the  roof  of  the  mine  is 
propped  is  construed  in  a  case  which  denies 
hia  right  to  evade  the  statute  by  a  custom  that 
another  employ  6  should  prop  the  mine.    (Ohio) 

o4B. 

Sireei  railways. 
The  question  of  negligence  as  between  a 
person  driving  on  the  track  of  a  cable  road 
and  the  driver  of  the  car  is  considered  in  a 
Missouri  case  which  holds  that  it  Is  not  nec- 
essarily negliffent  for  the  car  to  follow  the 
buggy  after  ft  is  seen  without  stopping,  but 


Dboisions 

IJUIB:     WlLEa.1 

that  the  negligence  of  each  partj  ia  f or  tte 
Jury.    (Mo.)  508. 

iMegligence  of  an  electric  railway  oompany 
In  respect  to  the  places  at  which  paaapngew 
alight,  is  the  question  in  a  Michigan  case 
where  passengers  had  been  allowed  to  gel  off 
on  both  sides  of  the  cars,  on  one  side  of  which 
the  ground  was  rough  and  uneven.  (Mich.) 
744. 

The  law  of  negligence  is  applied  to  an  acci- 
dent on  on  electric  street  railway,  wberebj  & 
school  child  is  struck  and  killed,  and  the  oonxt 
holds  that  tbe  failure  of  the  child  to  look  or 
listen  is  not  negligence  as  matter  of  law,  and 
that  greater  care  is  required  in  running  eke- 
tric  cars  past  a  crossing  frequented  by  acbool 
children.    (Or.)  668. 

Volunteer. 
The  rule  that  a  person  assisting  the  aervanti 
of  another  to  facilitate  his  own  buaineaB  or  that 
of  his  employer  is  not  their  fellow  servant  or  a 
volunteer  is  applied  in  a  Maine  caae,  where  tbe 
servants  of  a  contractor  were  removing  earth 
from  a  car  for  the  consignee  and  engaged  ia 
unloadinff  the  car  by  request  of  the  imilroad 
crew.    (Me.)  658. 

Servants  of  eharities. 
The  exemption  of  charitable  institotioas 
from  liability  for  torts  or  negligence  of  maa- 
agers  or  employSfl,  which,  against  some  oppo* 
sition,  seems  to  be  establishing  itself  in  the 
courts,  is  supported  by  a  recent  Michigan  de 
cision  as  to  a  hospital  for  the  insane.  (MiciL) 
602. 

Party  wall. 
The  damages  to  a  miilding  caused  by  the 
falling  of  a  party  wall,  which  was  beioff  car- 
ried up  as  originally  intended  for  a  nei^ bor- 
ing building,  is  held  not  to  be  chargeable 
against  the  person  for  whom  the  work  waa  be- 
ing done  in  the  absence  of  negligence  on  hit 
part,  and  the  negligence  of  an  indepeadcBt 
contractor  Is  held  not  chaigeable  to  him.  (N. 
Y.)  667. 
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Edmestead. 
A  somewhat  peculiar  case  as  to  the  aban- 
donment of  a  homestead  in  certain  rooms  in 
a  building  on  tbe  homestead  lot  U  decided  in 
Texas  against  the  claim  that  there  could  be  an 
abandonment  of  the  homestead  in  such  rooms. 
(Tex.)  156. 

Bower. 
Dower  is  denied  in  land  purchased  with  the 
husband's  money  in  the  name  of  a  third  per- 
son for  the  husband's  benefit    (N.  Y.)  625. 

Inheritance  bu  murderer. 
Reversing  its  former  decision  on  a  rehearing, 
the  supreme  court  of  Nebraska  holds  that  an 
heir  may  inherit  from  an  ancestor  whomihe 
murders.    (Neb.)  564. 

Beeeivership. 

See  also  supra. 

A  aherilTs  right  to  the  possession  of  prop- 
erty is  held  to  continue  on  appointment  of  a 
receiver.    (Wash.)  864. 

Pledge. 
The  validity  of  an  attempt  to  make  a  pledge 
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is  considered  in  a  Louisiana  case,  which  holds 
that  possession  sufficient  to  constitute  a  pledge 
was  not  shown,  although  securities  wen 
placed  in  a  bank  box  and  given  to  a  <derk  to 
be  placed  in  a  bank,  he  to  retain  the  k^  and 
deliver  them  to  the  creditor  when  caUed  for. 
(La.)  577. 

Truti  eertifieates. 

Regarding  certificates  of  a  trust  in  oertaia 
roperty  as  similar  to  stock  in  a  corporation, 
t  is  held  in  New  York  that  a  transfer  by  the 
owner  is  not  subject  to  a  lien  for  expenses 
other  than  taxable  costs  of  litigation  inatituted 
by  such  owner  against  the  trustees.  (N.  Y.) 
670. 

Petroleum. 

Petroleum  is  regarded  as  realtv,  eonstitnt- 
ing  part  of  the  inheritance  and  subject  to 
waste.    (W.  Va.)  222. 

CopyriqM. 
Copyright  in  reports  of  law  cases  Is  hdd  not 
to  extend  to  the  opinions  of  tbe  lodges  or 

?llabi  prepared  by  them.    (G.  C.  N.  D.  K 
.)441. 


R6bumj6  of 
(GcTiL  Bbmbdxh; 

Trade-mark. 
Priarlty  of  discovery  or  appropriation  is  de- 
slared  insufflcieot  to  estabiish  a  right  in  a  local 
geographical  name  as  a  trade- mark  against 
i  rival  user  of  tbe  same  locality,  if  the  first 
iser  has  not  so  occupied  the  market  as  to 
oake  the  use  bv  another  a  fraud  on  customenu 
C.  C.  App.  1st  G. )  190. 

Tradename. 
The  trade-name  of  a  milk  business  in  the 
ale  of  milk  from  a  ranch  of  that  name  is  held 
lot  to  pass  on  a  division  of  business  between 
be  owner  of  the  ranch  and  a  partner  who  had 
lo  interest  in  the  real  estate  after  the  latter 
«ased  to  buy  milk  from  that  ranch,  and  the 
ise  of  the  name  for  milk  from  other  places 
vas  held  to  be  a  fraud.    (Cal.)  198. 

Wap  cfneeemty. 
A  right  of  way  from  necessitv  is  denied  to 
and  to  which  access  can  be  had  by  sea,  with- 
mt  crossing  other  land  of  the  grantor.    (Me.) 
i02. 

Flowage  right. 
The  right  of  flowage  of  a  water  company  is 
leld  in  a  Maine  case  to  include  rieht  to  ice 
'ormed  on  its  pond  as  against  a  claim  of  the 
>wner  of  the  land.     (Me.)  499. 

River  overfUno, 
An  important  case  as  to  the  right  to  build 
evees  along  a  river  bank  denies  tbe  right  so 
'ar  as  it  would  cast  surplus  water  in  time  of 
>rdinary  flouds  on  the  opposite  shore,  or  in- 
juriously affect  the  rights  of  a  railroad  oom- 
:>aDy  which  has  a  bridgn  over  the  stream.  (C. 
::.  D.  Ind.)627. 

Bed  of  lakes. 
A  somewhat  important  change  in  the  doc- 
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trine  of  the  supreme  eouil  of  Michigan  as-to 
the  rights  of  shore  owners  on  small  inland  lakes 
is  made  in  a  recent  case,  deciding  that  where 
the  lake  would  not  all  be  included  within  the 
sections  and  sub-divisions  of  the  shore  owners 
if  their  lines  were  extended,  those  lines  will  be 
disregarded  and  the  principles  applicable  to 
ripanan  ownership  will  govern,  so  that  the 
rights  will  depend  upen  frontage  and  tb3 
form,  length,  and  breath  of  the  body  of  water. 
(Mich.)  816. 

Chattel  mortgage. 

The  question  whether  or  not  chattel  mort- 
gages constitute  an  assignment  for  creditors  is 
decided  in  the  negative  by  a  North  Dakota 
case.    (N.  Dak.)  877. 

Merger  ef  kgaeiee. 
A  somewhat  peculiar  case  as  to  liability  for 
the  payment  of  legacies  is  one  in  which  a  de- 
visee, personally  charged  with  payment  as 
each  legatee  becomes  of  age,  died  before  aU 
were  due  and  the  land  descended  to  tbe  legatees 
but  his  estate  was  held  liable  and  his  property 
first  charged  with  the  payment    (Ohio)  766. 

WiOs. 
On  the  question  of  due  ezeculion  of  a  will 
signed  for  the  testator  by  another,  it  is  held 
that  there  is  some  eridence  of  the  fact  that  it 
was  signed  in  his  preseoce  as  tbe  statute  re- 
quires, where  there  is  proof  that  he  stated  to 
tbe  witnesses  whom  he  called  to  attest  it  that 
it  .was  his  will  and  that  he  had  it  written.  (Mo.) 
701. 

Bequeetfor  mastet, 
A  bequest  to  a  church  to  be  used  in  masses 
is  held  invalid.    (Ala.)  860. 
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A  stranger  to  a  contract  is  denied  the  right 
x>  enforce  it,  where  no  consideration  moves 
'rom  him  and  there  is  do  duty  or  obligation  to 
lim  on  the  part  of  the  promisee.    (Minn.)  257. 

Joinder, 
The  question  as  to  Joinder  of  causes  of  ac- 
.ion  in  modern  practice  is  fully  discussed  in  a 
[Connecticut  case.    (Conn.)  866. 

Median. 
The  election  of  remedies  is  considered  in  a 
lomewhat  difficult  case  in  respect  to  an  at- 
Acbment  and  execution  in  an  action  of  trover, 
9vhere  plaintiff  subsequently  brought  replevin 
'or  the  property  against  one  who  obtained  it 
Trom  one  of  the  former  defendants  by  replevin 
n  another  state  in  an  action  still  pending. 
Mass.)  42. 

Rrferetieem 
The  right  to  compulsory  reference  because 
)f  a  long  account  in  a  counterclaim,  where 
plaintiff's  claim  is  disputed,  is  denied  by  the 
oaajority  of  the  court,  as  an  infringement  of  the 
right  to  trial  by  Jury  (N.  Y.)  67. 

Reply, 
A  reply  attacking  a  release  on  the  ground  of 
fraud  is  upheld  in  an  action  of  law  in  Mis- 
)ouri,  by  a  bare  majority  of  the  court,  the 
>thers  holding  that  tbe  instrument  should  have 
t)een  canceled  in  equity.  (Mo.)  614. 
!6  U  R.  A. 


Attaefiment, 
Attachment  of  a  partnership  on  the  ground 
of  nonresidence  is  allowed  in  Ohio,  wbcie  the 
members  of  the  Arm  are  nonresidents^although 
the  firm  does  business  in  the  state  and  the 
statute  allows  a  partnership  to  be  sued  in  its 
firm  name  and  served  by  leaving  a  copy  at  its 
place  of  business.    (Ohio)  649. 

Prohibitum. 
What  is  said  by  the  court  to  bo  the  first  in- 
stance in  the  state  of  Vermont  of  a  petition  for 
a  writ  of  prohibition  is  in  a  case  where  a  single 
cause  of  action  had  been  split  up  into  separate 
suits  before  a  Justice  of  the  peace  to  prevent  an 
appeal,  and  the  writ  is  allowed.    (Vt.)  605. 

Physical  examination. 
The  New  York  statute  authorizing  physical 
examination  of  an  injured  party  who  sues  for 
damages,  which  has  been  held  to  be  beyond 
the  power  of  the  court  in  that  state  independ- 
ent of  statute,  is  construed  to  authorize  such 
examination  only  as  a  part  of  the  examina- 
tion of  a  party  before  trial  as  a  witness.  (N. 
Y.)  402. 

Injunction, 

The  necessity  of  something  more  thsn  the 

unconstitutionality  of  an  act  by  state  officers 

to  Justify  an  injunction  is  illustrated  in  an 

Oregon  case  in  which  an  injunction  is  reftised 
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against  the  location  of  a  state  institution  else- 
where than  at  the  capital    (Or.)  862. 

An  injunction  to  protect  political  rights  is 
held  beyond  chancery  Jurisdiction  in  a  case 
which  refuses  to  enjoin  election  notices  under 
an  unconstitutional  law.    (HI.)  143. 

Injunction  of  a  digest  for  infringement  of 
copyright  in  syllabi  of  reports  cannot  be 
granted  against  the  whole  book,  when  only  a 
▼ery  few  paragraphs  infringe.    (0.  0,  N.  D. 

The  power  of  the  courts  to  en|oin  a  strike 
b^  employ^  of  a  receiver  is  extensively  con- 
sidered in  a  federal  case  which  denies  the 
power  to  prevent  them  from  quitting  work, 
out  upholds  the  power  to  prevent  combining 
to  quit  with  the  purpose  and  intent  of 
crippling  the  property  or  embarrassing  the 
operation  of  the  road.    (U.  S.  C.  0.  App.)414. 

DamafftB. 

An  unusual  test  of  the  rule  of  damages  for 
wrongfully  but  in  good  faith  cutting  timber 
from  another's  land  is  furnished  wnere  the 
owner  recaptures  a  part  of  the  logs  after  they 
had  acquired  enhanced  value  by  transporta- 
tion. But  this  enhanced  Yalue  is  held  to  be- 
long to  him  and  not  subject  to  recoupment 
against  the  damages  for  the  other  part  of  the 
loss.    (N.  0.)  818. 

The  measure  of  damages  for  wrongfully  re- 
moving standing  timber  is  held  to  be  the  value 
of  the  timber  made  therefrom  at  its  place  of 
disposal,  without  any  allowance  for  expendi- 
ture in  removing  it, where  a  mortgajB^ee  in  pos- 
session wrongfiuly  wasted  the  premises.  (Yt) 
598. 


Damages  for  mental  angulsfa  on 
failure  to  send  a  tel^ram  are  not 
Minnesota.    (Minn.)  408. 

The  rule  that  Toquirea  lestontlon  ta  ader  t» 
rescind  a  contract  for  fraud  is  denied  appfies- 
tion  to  defeat  an  action  for  the  balaaoe  dae  oa 
a  policy  of  Insurance,  where  a  frandnlwt 
compromise  has  been  ohtained.    (Ohio)  S7. 

LimiiaHan  qf  aetSong, 
On  a  very  full  review  of  oonfliciiii^  aathor 
ities,  a  Wyoming  case  decides  that  the  nea: 
weight  of  authority  denies  the  power  of  oat 
person  Jointly  and  severally  liable  on  a  praD- 
issoiy  note  to  interrupt  ue  running  of  the 
statute  in  favor  of  the  others  bj  making  a 
payment  thereon.    (Wyo.)  608. 

ZoeAes. 
Twelve  years'  acquiescence  In  the  oontiol  cf 
a  street  bv  park  commisstoners  is  held  to  d^ 
feat  an  objection  by  a  railroad  company  to  t^ 
authority  of  such  commissioners  inpreventicc 
obstructions.    (IIL)  800. 

Sertiee  iif  proo&n. 

An  exception  to  the  role  giving  privHeee 
from  service  of  process  while  coming  from  ae- 
other  state  as  a  witness  is  made  in  respect  tt- 
the  plaintiif  In  an  attachment  suit  who  is  sued 
for  malicious  prosecution  of  that  suit.  (Iftdi 
721. 

In  an  action  on  a  Judgment  of  another 
state,  absence  of  service  of  pfooeas  may  bf- 
shown  to  defeat  it,  notwithstanding  a  ndti/ 
of  such  services.    (Pft.)  608. 


DL  Cbocihal  Law  ahd  P&aotiob. 


An  ordinance  prohibiting  unmarried  minors 
to  enter  bars,  unless  as  agents  or  servants,  is 
upheld  as  not  unreasonable  or  inconsistent 
with  statutes  prohibiting  sales  to  such  persona. 
(N.  C.)  288. 

DoeuiMniarji  eoidenee. 
The  use  of  documentary  evidence  as  af- 
fected by  the  constitutional  right  of  an  accused 
to  confront  the  witnesses  against  him  is  dis- 
cussed in  a  North  Carolina  case,  in  which  a 
marriage  certificate  made  at  the  very  time  of 
the  marriage  was  held  admiaaible.  (N.  C.) 
448. 

Signing  the  namea  of  othera  to  a  note, 
adding  over  one's  own  signature  a  statement 
of  authority  to  sign  for  thit  others,  la  held  not 
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to  constitute  forgery,  though  the  claim  of  sa- 
thority  is  false.    (La.)  R91. 

Solieitatian. 
The  effect  of  solicitation  as  an  attempt  ta 
commit  a  crime  is  considered  at  length  ia  a 
Washington  case,  which  denies  tliat  it  eouti 
totes  such  crime.    (Wash.)  484. 

Suggesting  a  scheme  for  larceny  with  thr 
approval  of  the  owner  of  the  property  pn- 
vents  conviction  for  conspiracy  to  ateal  the 
property.    (Colo.)  841. 

But  acting  with  thieves  for  the  parpom  of 
detecting  and  punishing  them  is  held  not  l» 
prevent  their  conviction  of  larceny,      (f^^ 
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.Jkctioik  or  suit;  rlg^ht  of  a  third  party  to  sae 
upon  a  contract  made  for  tala  benefit:— 
(I.)  the  doctrine  of  consideration;  (IL)  the 
question  of  privity;  (in.)  greneral  rules  as 
to  party  to  sue:  (IV.)  flrrounds  upholding 
action;  (a)  In  general:  {b}  money  had  and 
recelyed;  (e)  implied  promise;  fd)  there 
must  be  an  actual  benefit;  (V.)the  statute 
of  frauds;  (VL)  limitation  of  the  rule; 
(VTL)  designation  of  such  party;  (YIIL) 
parol  evidence  to  prove  party;  (IX.)  ne- 
cessity of  delivery;  (X.)  necessity  of  assent 
and  knowledge;  (XI.)  efTect  of  aoent; 
Cni.)  election  of  remedies:  (XIII.)  release 
of  the  promise;  (XIV.)  as  a  defense  to  an 
action;  (XY.)  actions  maintainable  by 
either  party;  (XVL)  state  doctrines; 
(XVIL)  not  malntaieable;  (XYIIL)  oon- 
tnotM  under  seal;  (XIX.)  insurance  oon- 
traots;  (XX.)  partnership  transactions; 
(XXL)  purchase  subject  to  a  lien,  debt,  or 
mortgage;  (XXTT.  )state  statutes;  (XXKL) 
the  Bnglish  doctrine  207 

Attttffhmfrnt?  of  indivlduai  property  of  one 

partner  for  fraud  of  his  copartner  645 

l^iv^^.  SeealsoCLBABnro-HouBsBcrBiNaBB. 
Accepting  something  besides  money  from 

the  bank  as  a  discharge  of  drawer  of  check  20O 
Bzceptions  to  the  prohibition  of  prefer- 
ences by  insolvent  national  banks;  pri- 
ority by  reason  of  trust  oharaoter  of  de- 
posit; transfers  by  insolvent  national 
banks  646 

Benefit  soeietlmi.  See  Irsobanob. 

B^-Iaw8«   See  CoBPORATioirB. 


€OmmriBg'h!Oiume  bnrine— i-Ho)  origin  and 
description;  (b)  rights  and  liabilities  of 
dearlng-houses;  (e)  clearing-house  loan 
oerttlloates;  (d)  clearing-house  due-biU;  (•) 
pteaentation  and  payment  through  dear- 
tng-house;  (/)  return  of  paper  not  good, 
after  receiving  it  through  olearlog-house; 
(g)  effect  of  clearing-house  rules  and  cus- 
toms: (h)  agency  of  clearing-house  menip 
bers;  (i)  gold  clearing-house;  (j)  country 
clearing-house  of  London;  (ft)  miscel- 
laneous 

Omlllct  of  lawg|  enf ordbillty  of  contracts 
of  married  women  outside  of  state  in 
which  they  are  legally  made:— contracts 
in  relation  to  real  estate  situated  where 
the  action  is  brought;  outside  of  state  of 
domidl:  the  remedy  applicable 

Coiftstitatloiial  law.  See  also  BvFuuEiraK. 
Constitutionality  of  statute  making  rail- 
road companies  absolutely  responsible  for 
damages  by  fires  set  by  them,  or  for  stock 
kflled  by  them,  irrespective  of  negligence: 
—fires;  killing  stock 
Aa  to  statutes  to  secure  safety  and  comfort 
of  employ^ 

iKL.R  A. 
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Contracts*   See  also  Oomnjor  or  Lawb. 
Contractual  relations  between  school  teacher 
and  district 

Corporationg;  effect  of  corporate  by-law  as 
notice:— in  general;  as  to  member  of  cor- 
poration; as  to  lien  on  stock;  as  to  the 
public  generally  41^ 

Duties  and  liability  of  promoters  to  the  cor- 
poration and  its  members:— doty  of  the 
promoter;  sales  by  promoter  to  corpora- 
tion; commissions;  profits  on  options  and 
profits  on  property  bought  for  corpora- 
tion; liability  to  corporation;  liability  to 
subscribers;  duty  to  bondholders:  char- 
acter of  promoter's  liability;  effect  of  pro- 
moter's fraud  on  corporation's  right 
against  subscriber;  feigned  subscription; 
waiver  of  fraud;  how  suit  should  be 
brought  fll> 

Courts;  disqualification  of  judge  by  prior 
connection  with  the  case:— (L)  statutory 
disqualification  of  Judge  from  having 
been  counsel  in  the  case;  (a)  generally;  (5) 
causes  not  identical:  (o)  parties  not  iden- 
tioal;  (d)  formal  orders;  <IL)  disqualifica- 
tion, without  regard  to  statute,  from  hav- 
ing been  of  counsel  in  the  case;  (III.)  dis- 
qualification from  having  tried  the  case 
before  114 

Orimlni^  law;  instigation  or  consent  to 
Clime  for  the  purpose  of  detecting  crim- 
inal as  a  defense  to  proeeoution:~bur- 
glary;  robbery:  larceny;  stealing  slave; 
trading  with  slave;  offering  bribe;  coun- 
terfeiting; receiving  stolen  goods;  false 
pretenses;  putting  away  forged  instru- 
ments; obstructing  railway  track;  conspir- 
acy; selling  obscene  print  and  lottery 
tickets;  selling  liquor;  offenses  against  the 
mails  8tt 

Criminality  of  solicitation  to  crime  which  is 
not  consiuimated:— (I.)  how  far  puhish- 
able  as  assault;  (IL)  how  far  punishable  as 
attempt;  (IIL)  how  far  punishable  as  so- 
licitation; charging  solicitation  slander- 
ous: solicitation  a  crime  in  itself;  solicita- 
tion to  murder:  solicitation  to  fight  a 
duel;  arson;  larceny;  assault;  sexual 
crimes;  avoidance  of  legal  process; 
bribery:  interference  with  witnesses;  in- 
terference with  Jury  484 

Dlworee*   See  Husbaio)  abtd  Wnm 

Elewators;  liability  for  injury  to  elevator 
passenger:— passenger  elevators;  freight 
elevators  used  by  outside  parties  as  pas- 
senger elevators  8^ 

Eminent  domain.   See  Baxlboads. 

Equity*   See  Hubbabd  ajxd  Wnm 

ETidenoe;  proof  of  foreign  laws:— (L)  in  gen- 
eral; (II.)  the  unwritten  or  common  law, 
lex  rum  sortpto:  (in.)  the  written  law,  lex 
tertpta;  (a)  of  sister  states;  (Z>)  of  foreign 
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•onntries;  (lY .)  modlfloatloiii  of  oommon 
kiw;  (V.)  coostTuotlon  of  written  lawg; 
(VL)  proof  of  praotloe  under  itatate^ 
<yilj  state  statutei;  (Vin,)  the  BnffUili 
doctrine 

XiZtradition;  effect  upon  priM>ner*srlgrhtB  of 
nccetiftlc}'  of  amendment  of  charge  upon 
which  ho  was  extradited:— In  general;  Ca- 
nadian coMs;  the  English  rule 

Fence*   See  Baiuioaim. 

Foroig^n  laws*   See  ByzDnrcB. 

Oas.   Sec  hlisws, 

-Ooiremor ;  how  far  tlokneiB  oonatltutei  a  ▼•• 
cancy  in  ofiloe  authorisinir  performanoe 
of  the  dutici  of  the  office  by  another 

Husband  and  wIDb;  juriadiction  of  chan- 
cery to  decree  nuUity  or  diasolution  of 
marriage:— in  general;  diota;  obaraoter  of 
proceeding 

ji^w*^,    See  Rahaoass. 

Insurance;  effect  of  expulsion  ftom  a  so- 
oiecy  to  destroy  right  to  Insurance  oon^ 
nected  therewith:— suits  on  benefit  certifi- 
cate; damages 
Bestriotions  on  insurance  by  unincorpo- 
rated associations  or  Individuals:  Lloyds 
associations 
fiights  of  mortgagee  to  benefit  of  insur- 
anoe  taken  in  name  of  mortgagor:— 
lights  of  mortgagee  In  absence  of  con- 
traot;  where  there  Is  a  oontraot  or  cov- 
enant to  insure;  who  may  maintain  an 
action  for  the  proceeds 
Right  to  take  life  Insurance  for  benefit  of 
stranger:— 4n  general;  speculative  policies: 
existence  of  insurable  .interest;  payment 
of  premiums:  the  Texas  doctrine 
Bights  given  by  the  attachment  of  a  mort- 
gage slip  to  an  Insurance  polioy;— In  gen- 
eral; rights  of  mortgagee;  rights  of  mort- 
gagor and  his  grantees:  the  subrogation 
clause;  the  prorating  clause 

JTadg^.   SeeCouBss. 

jrnrladiction.   See  Hubbahd  aitd  Wna. 


fleeSTATOTSB. 

liinas;  nature  of  property  la  mineral  ofl  or 
gas}— natural  gas;  petroleum;  right  to  drfll 
through  ooal  of  another  owner;  natursof 
Interest  In  leases 

Morti^ai^  8eeIinnjaAV<nL 

Manidiial  corporations;  pbyrioal 
aoteristios  necessary  to  maniolpal 
laation 

Natural  iras.  flesMzrag. 

Ncgfllgrence.  SeeRAn.Boiina;9BB— gRan^ 
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XJoyds.   See  Ihsubahgb. 
JCarriage.   See  Husband  ahd  Wnv. 
See  Wills. 


3f  aster,  and  servant.   See  also  OoNBnsnr- 
TiONAL  Law;  Rahaoads. 

Train  dispatcher  and  telegraph  operator 
as  fellow  servants  of  trainmen:— <L)  gen- 
eral doctrine;  (IL)  special  principles 
against  the  relation;  OIL)  train  di- 
spatcher; (a)  not  a  fellow  servant;  (b)  a 
fellow  servant;  iIVj  telegraph  operator; 
(a)  not  a  fellow  servant;  (2»  a  fellow  ser- 
vant 

Liability  of  master  for  Injarles  caused  to 
one  servant  by  the  incompetency  of  a  fel- 
low servant:- (1)  employment  grenerally; 
(S)  retention  In  employ:  (8)  inoompetenoy 
through  use  of  liquor;  (4)  pleading  Inoon^ 
petency;  (5)  evidence;  (a)  generally;  (b) 
specific  acts;  (e)  notice  to  company;  (cO 
burden  of  proof 

Statutory  regulations  for  the  protection 
and  safety  of  workmen  in  mines:— <U 
props;  (TI.)  cage  and  slgDals:  (IIL)  shafts 
and  fences:  (IV.)  escape  and  ventilation 
shafts;  (Y.)  miscellaneoua 
^  L..  R.  A. 
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Notlea.  See  OoBPOBAsion. 
Ofllcenb  SeeGoTSBNOB. 
OIL   SeeMniM. 
Partnership.  Set 

Pledge;  how  far  may  pledge  be  effectual  of 
which  the  pledgor^  agent  Is  made  deposi- 
tary 

Promoters.  See  Oobpobatzoms. 

Bailroa^ls*  See  also  OoacnTinxoNAii  Law. 
Validity  of  sale  of  real  estate  by  railroad 

corporation 
Duty  to  maintain  lookout  on  railroad  trains: 
—failure  to  maintain  lookout  at  orossinss; 
lookout  for  persons  oo  track: 
party  on  track  In  dty;  trespasBers; 
ploy6  on  traok;  injurlss  to 
stock;  the  law  in  Tennessee 
Obligation  of  railroad  company  to 
ploy^  as  to  fencing  track:— statotocy 
duty  to  fence;  liability  In  absence  of  stat- 
ute ttu 
Glare  required  of  railroad  oompanles  to 
prevent  injuring  small  ohlldren  upon  the 
track:— (L)  duty  of  lallroads  to  fence 
against  ohOdren;  (IL)  daty  to  discover 
child  on  track;  (DD  lookout  for  chlldiea; 
(lY J  negligence  after  diBcovery;  (Y.)  CsU- 
ure  to  give  signal;  (VL)  speed;  (YIL)  dtr: 
(YULL.)  foot  caught;  (IX.)  sudden  appear- 
ance of  child;  (X.)  projeodng  timber  or 
oar,  (XL)  grcMS  negligence  fM 

Rolbrence;  compulsory  reference  as  denial 
of  the  constitutional  right  to  trial  by 
jury:<-(L)  the  United  States  Oonstitntlan: 
(IL)  where  the  right  existed  prior  to  the 
state  oonstltutioii;  (IIL)  state  statute  ao 
Infringement  of  oonstitutlonal  right;  (lYj 
equitable  aooount;  (VJ  oonsUtotlon  vio- 
lated; (VL)  aotfcmat  law;  (YIL)  state  ooa- 
etltution  M 

SollcitatiCMu   See  OsiimrAii  Law. 

Statutes;  how  far  statutes  win  be  regarted 
as  having  abrogated  the  maxim  that  one 
cannot  profit  by  his  own  wrong:— divorce 
statutes:  statutes  of  limitation;  etatntes 
against  foreign  corporations;  etatntes 
compelling  railroad  company  to  cany 
baggage  free;  statutes  avoiding  auction 
sales  when  duty  unpaid;  statute  of  frauds: 
(a)  rule  of  construction;  (b)  prevention 
of  reduction  to  writing;  (e)  frandnlsot 
omission  of  pdrt  of  the  agreement;  (dl 
preventing  a  will:  (•)  the  rule  at  law;  stsi^ 
lite  providing  for  discharge  in  bank- 
ruptcy; statute  Imposing  liability  for  neg- 
ligence; statutes  giving  dower  estoppel 
generally;  Nebradca  dedsloDS  M 

Street  railways;  duty  Imposed  on  street- 
railroad  oompanles  to  avoid  inlnring ' 


Index  to  Notes. 
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on  the  track:— (L)  caxe  required  of 
•mployte:  (o)  lookoat:  (b)  speed;  (II.)  neg- 
UgeDoe  defined;  (a)  kwkout;  (b)  speed: 
an.)  neffligenoe  a  Question  for  the  jury; 
(a)  lookout;  (h)  speed 
Injuries  by  street-osr  oolNston  with  Tehloles 
or  hortes?  hones  or  vehicles  caught  in 
dangerous  places;  Injuries  at  street  cross- 
hiffs;  crosslDg  the  track  at  places  other 
than  streets;  Injury  recelTed  In  turning 
out;  lookout;  right  of  mj  fi08 


▼sfcccination;  by  compulsion 

T'fyters  and  eleettoaai  how  ter  the  right 
to  vote  is  absolute;  constitutional  right 
of  suffrage;  (a)  as  affected  by  acts  of  con- 
gress; (b)  registration;  (e)  tax  or  property 
quallllcatlons;  (d)  soldiers  TOtlng;  (e)  test 
oaths  and  dlsquallflcatlon  for  crime;  (/) 
ballots  and  primaries;  {g)  other  statutory 
condftioos,  restrictions,  and  qualifications  tfO 

'W&tera;  what  Is  surface  water:— dlstingulsbed 
from  waterooufse;  (o)  what  Is  a  wateiw 

»  L.ICA. 


course  (b)  how  fisr  channel  neeeisary  or 
sufiicient;  (d  source  of  supply;  (d)  source 
and  channel;  (e)  permanence  of  flow;  (/) 
water  which  has  joined  a  watercourse; 
dlsdoguished  from  basins  or  marshes; 
definition  of  surface  water;  question  for 
the  jury;  water  overflowing  river  banks; 
(a)  the  right  to  build  levees;  (b)  cases 
holding  flood  water  to  be  surface  water 

Wins;  validity  of  bequests  for  masses;  secret 
trusts  to  use  for  masses 

WltneMMS.   See  Wbxx  ahd  Procbbs. 

Writ  and  prooeaa;  rights  and  privileges  of 
nonresident  witnesBes  from  8uit:~-(I.)  rea- 
son of  the  privilege:  (IT.)  nature  of  the 
privilege:  (UL)  the  extent  and  limit  of 
the  privilege;  (IV.)  parties  as  witnesses; 
(Y.)  witnesses  in  general;  (YI.)  the  effect 
of  fraud  and  deceit;  (YIL)  enforcement  of 
the  privilege;  (Yin.)  the  question  of 
waiver;  (IX.)  the  questioo  of  deviation; 
(X)  English  dootiin* 
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OPINIONS,  NOTES  AND  BRIEFS. 

(Separate  Index  to  Notes  precedes  thisJ 


ACCrsSTON  AND  CONFUSION.    Bee 

iHJUliOTION,  4. 

ACCOUNT. 

Notes  and  Bbirvs. 
Liquidated,  settled,  or  adjusted.  775 

ACTION  OB  SUIT. 

1 .  Kepleviii  of  a  horse  is  not  defeated  on  the 
^oand  that  plaintiff  has  elected  another  rem- 
edy bj  a  prior  attachment  of  the  property  in  an 
action  of  trover  and  Judpnent  aerainst  one  of 
the  defendants  therein,  after  which  the  horse 
was  taken  in  execution,  hut,  hefore  satisfaction 
•of  the  Juderment,  was  retaken  by  one  of  the 
defendants  in  a  replevin  action  which  Is  still 
pending  in  another  state,  hut  to  which  the 
present  defendant  is  not  a  party.  Miller  v. 
^€20  (Mass.)  42 

3.  A  cause  of  action  for  breach  of  contract 
to  pay  for  a  machine,  and  one  for  tort  for  for- 
<dbly  preventing  the  seller  from  re^ainin*;  pos- 
session of  the  machine,  may  properly  be  joined 
in  one  complaint  which  seeks  merely  to  re- 
•cover  the  purchase  price  of  the  machine.  Craft 
liefrigeraiing  Maeh,  Co,  T.  Quinnipiae  Brew. 
Co.  (Conn.)  856 

8.  A  stranger  to  a  contract  between  others, 
In  which  one  of  the  parties  promises  to  do 
aometbing  for  the  benefit  of  such  stranger, 
there  being  nothing  but  the  promise,  no  con- 
sideration from  such  stranger,  and  no  dutv  or 
-obligation  to  him  on  the  part  of  the  promisee, 
— cannot  recoTer  upon  it.  Jeiffermn  v.  A^h 
(Minn.)  257 

4.  Remaindermen  under  a  will  devisinor 
lands  to  testator's  dsugbter  for  life,  with  power 
to  dispose  of  them  by  will  amongst  her  sisters 
«s  she  may  think  proper,  and  in  case  of  her 
dying  without  a  will  the  lands  to  revert  to  her 
■isters  in  equal  proportions,  take  a  vested  in- 
terest, and  cannot  be  made  parties,  by  repre- 
sentation by  the  life  tenant,  to  any  Judicial 
proceeding  mvolving  thcT  interest  in  the  land. 

WiUianuon  v.  Jonei  ( W.  Ya.)  222 

6.  A  corporation,  instead  of  its  stockhold- 
ers, should  sue  for  the  avails  of  a  secret  aj^ree 
ment  between  a  promoter  and  one  from  whom 
the  corporation  purchases  property.  Tale  Oa» 
JStove  Co.  V.  Wilcox iConn.)  90 

6.  A  foreign  corporation  which  is  not  doing 
business  in  the  county  at  the  time  of  the  com- 
mencement of  the  siut  cannot  be  sued  there« 
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even  on  a  contract  made  or  cause  of  action 
arising  in  the  county  while  the  corporation 
was  doing  business  there,  under  Ala.  Const, 
art.  14,  providing  that  a  foreign  corporation 
having  a  known  place  of  business  and  author- 
ized agents  in  the  state  may  be  surd  in  any 
county  "where  it  does  business."  SuUivan  v. 
Sullivan  Timber  Go,  (Ala.)  543 

7.  A  foreign  corporation  is  not  doing  busi- 
ness in  a  county  so  as  to  subject  it  to  suit 
there,  merely  because  it  has  an  agent  there 
who  pays  taxes  on  and  has  possession  of  an 
unemployed  railroad  and  machinery,  which 
were  mere  adjuncts  or  appurtenances  to  a  mill 
which  the  corporation  had  formerly  operated 
in  that  county,  the  operation  of  which  has 
been  suspended.  Id. 

KOTBS  AND  BrIEFBw 

Action  or  suit;  rifcht  of  a  third  party  to  sue 
upon  a  contract  made  for  his  benefit:— -(I.)  the 
doctrine  of  consideration;  (II.)  the  question  of 
privity;  (III.)  general  rules  as  to  party  to  sue; 
(IV.)  grounds  upholding  action;  (a)\u  general; 
ib)  money  had  and  received;  {e)  implied  prom- 
ise; {d)  there  must  be  an  actual  benefit;  (V.) 
the  statute  of  frauds;  (VI.)  limitation  of  the 
rule;  (YIL)  designation  of  such  party;  (YIII.) 
parol  evidence  to  prove  party;  (IX.)  necessity 
of  delivery;  (X.)  necessity  of  araent  and  know- 
ledge; (Xl.)  effect  of  assent;  (XII.)  election  of 
remedies:  (XIIL)  release  of  the  promise;  (XIY.) 
as  a  defense  to  an  action;  (XV.)  actions  main- 
tainable bv  either  party;  (XVI.)  state  doc- 
trines; (XVII.)  not  maintainable;  (XVIH) 
contracts  under  seal;  (XIX.)  insurance  con- 
tracts; (XX.)  partnership  transactions;  (XXL) 
purchase  subject  to  a  lien,  debt,  or  mortgnsre; 
(XXII.)  state  sUtutes;  (XXIIL)  the  English 
doctrine.  257 

By  citizen  for  public  right  813 

Election  of  remedies.  48 

ADOPTION.    Bee  Costbactb,  S. 

ADULTERY. 

Mere  solicitation  to  commit  adultery  is  not 
an  attempt  to  commit  the  crime,  titaie  v. 
Butler  {Vf  Mb.)  484 

ALDERMEN.    See  Libel  aiyd  Slander, 
2-4. 


I  ANNUITIES.    Bee  Tazbs,  IL 
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APPIBAL  AMD  £jUiOBr— AlTALNI^KK. 


APPBAL  AND  ERROR, 

1.  An  appeal,  and  not  a  ^rlt  of  error.  Is  the 
proper  mode  of  review  in  an  action  for  a  pen- 
alty under  a  municipal  ordinance,  where  the 
act  is  not  made  criminal  by  the  general  law  of 
the  state.    8ioux  FalU  ▼.  Kirby  (S.  D.)      621 

2.  A  party  cannot  on  appeal  insist  on  error 
committed  at  his  own  instance,  or  contrary  to 
his  express  stipulations  upon  which  the  lower 
court  was  induced  to  act.  Chicago  AN,  W. 
R  Co.  V.  Wat  Chicago  Park  Comr$,  (III)     800 

8.  Statutes  and  decisions  of  another  state 
not  put  in  evidence  at  the  trial  cannot  be  used 
for  the  first  time  at  the  ar^rnment  of  a  case  on 
report  to  the  supreme  judicial  court  of  Mas- 
sachusetts.   JTe^  V.  Ad^^^(Mass.)  806 

4.  In  the  absence  of  a  special  exception 
signed  and  sealed  by  the  Judge,  an  objection 
that  there  is  no  evidence  to  support  an  instrac- 
tion  will  not  be  considered  on  appeal.  Noffolh 
dW.ROo.  ▼.  Hoover  (Md.)  710 

5.  Exceptions  filed  within  the  time  allowed, 
which  the  opposite  party  asks  to  have  disal- 
lowed, may  be  amended  in  the  discretion  of  the 
presiding  justice,  with  consent  of  the  excepting 

earty,  although  the  time  for  filing  exceptions 
as  passed.    Hedar  t.  Boston   EUctrie-Light 
Co.  (Mass.)  654 

6.  A  fee  allowed  to  the  master  by  the  trial 
court  will  not  be  reduced  by  the  appellate 
court,  in  the  absence  of  evidence  showing  it  to 
be  clearly  excessive.  lAnn  v.  Chambersbicrg 
(Pa.)  217 

7.  An  unwarranted  Rtatement  by  counsel  in 
argument  as  to  the  effect  of  evidence  in  the 
case  will  not  cause  reversal,  if  it  was  made 
with  reference  to  an  immaterial  Issue  in  the 
case.    2fobU  v.  Mitehdl  (Ala.)  288 

8.  The  omission  to  allefi:e  or  prove  an  offer 
to  return  benefits  receivedunder  an  agreement 
for  a  release  is  not  prejudicial  error  on  appeal, 
where  the  point  was  not  made  in  the  trial 
court  and  the  benefits  were  accounted  for  in 
the  judgment    Girardy,  8t,  Louii  Car- Wheel 

Co.  (Mo.)  514 

9.  There  can  he  no  reversal  of  an  order  dis- 
missing the  suit  berause  of  plaintiff's  refusal 
to  comply  with  the  direction  of  the  court  to 
elect  upon  which  cause  of  action  stated  in  his 
complaint  he  will  proceed,  although  the  direc- 
tion is  erroneous,  since  until  reversed  the  direc- 
tion is  binding  and  as  capable  of  enforcement 
as  sny  other  order,  which  may  be  by  dismissal 
of  the  suit  for  disobedience.  Crq/i  Eefriger- 
ating  Mach,  Co,  T.  Quinnipiae  Brew.  Co, 
(Conn.)  856 

10.  Failure  to  state  the  law  on  an  Issae  is  not 
ground  for  reversal  if  no  instruction  on  that 
question  is  requested.  Teauu  d  P.  B,  Co.  v. 
Oay  (Tex.) 


APPORTIONMENT.  See  Ivjuvonxm^  i. 
APPROPRIATIONS.    See  also  Matoa- 

An  act  appropriatlnt^  aAdesignated  sum  for 
the  relief  of  a  specified  county, :  and  to  reim- 
burse such  county  for  expenses  incurred  on  a 
designated  murder  tiial,  is  notin  ooDfliolwitli 
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either  the  letter  or  the  spirit  of  the  Nebraak* 
constitution.    JBtate^  Bayre,  t.  Moon  (Meh.> 
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ASSIONHENT. 

For  Creditors,  see  Ihsolverct. 
See  also  Basks,  1. 

1.  A  fund  that  exists  potentfally,  althoojcli  ft 
is  not  yet  due,  is  subject  to  an  equitable  assign- 
ment of  a  portion  of  it,  which  will  be  opera- 
tive as  soon  as  the  fund  is  acquired.  Warren 
V.  Columbus  First  Nat.  Bank  (DL)  74» 

2.  A  part  of  a  debtor  chose  in  action  may  be 
assigned  in  equity,  creating  a  trust  in  favor  of 
the  assignee  and  an  equitable  lieo  upon  the 
fund.  Jd. 

NOTBS  ASD  BbiEVH 

Assignment;  of  fund  by  order.  T4T 

ASSOCIATIONS.    See  also  Bahbtolbht 

SOCIBTTBB. 

A  resolution  of  the  Masonic  Order  denying 
membership  to  saloon  keepers  applies  to  exist- 
ing members  if  they  continue  thereafter  in  that 
business.    Etlerbey.  Fnusi  (Ma)  14» 

ATTACHMENT.    See  also  Costlict  or 
Laws,  7;  Coubts,  6. 

1.  Attachment  against  the  property  of  » 
partnership  on  the  ground  of  nonresidenee 
mav  be  had,  where  the  members  of  the  firm 
reside  out  of  the  state,  although  the  firm  car- 
ries on  business  in  the  state,  and  the  statute  al- 
lows a  partnership  to  be  sued  in  the  firm  name 
and  service  to  be  made  by  leaving  a  copy  of 
the  summons  at  its  usual  place  ox  bosineas. 
Byers  v.  Sehlupe  (Ohio)  64» 

2.  Individuslpropertyof  an  innocent  paitner 
is  not  subject  to  attachment  for  a  partnership 
debt  fraudulently  contracted  by  his  copartner^ 
under  a  general  provision  of  the  stature  au- 
thorizing attachment  for  fraud  of  the  debtor., 
where  another  provision  expressly  says  that  id 
a  case  for  attachment  against  partners  or  joint 
creditors  the  writ  shall  issue  against  the  prop- 
erty and  effects  of  those  brought  within  the 
statute.    Jafflrap  t.  Jennings  (Mich.)         64j^ 

Notes  axd  Bbtefs. 

Attachment:  of  individual  property  of  cme 
partner  for  fraud  of  his  copartner.  645 

As  affected  by  insolvency  proceedings  in 
other  state.  8Si 

ATTAINDER. 

The  provision  of  a  state  oonstitutkin  dis- 
franchising all  persons  who  have  voluntarily 
borne  arms  against  the  s:ovemment  of  the 
United  States  or  aided  or  abetted  an  attempted 
overthrow  of  the  government,  unless  the  dis- 
ability has  been  removed  by  service  and  bonor- 
able  discharge  in  the  army,  or  by  the  l^iala- 
ture,is  not  invalid  as  a  bill  of  attainder,  in  viola- 
tion of  U.  S.  Const  art  1,  §  10.  Boifd  ▼.  JNZZr 
(Kan.)  4» 


Notes  AND  Bbedi. 
swhilli^ 
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ATTEMPT.    See  Adui^tebt. 

ATTORNEYS. 

Ad  attorney's  lieo  for  serrfces  rendered  bfs 
client  cannot  be  successfully  asserted  affsiost 
money  appropriated  -  to  such  client  by  an  act 
of  the  legislatnre,  wbile  snch  money  Is  in  the 
eastody  or  under  tbe  control  of  the  state  treas- 
urer.   State,  Saffre,  ▼.  Moore  (Neb.)  774 

Notes  ahd  Bbibfbl 

Attorneys;  lien  of.  774 

AUDITOR.    Bee  Mavdauub. 

BAILMENT. 

1.  A  library  board  of  a  city,  which  has 
statutory  power  to  receive  property  by  eift» 
grant,  purchase,  devise,  bequest,  *'or  other- 
wise/' f^r  the  purpose  of  maintaining  public 
libraries^  art  galleries,  and  museums,  has 
power  to  receive  a  collection  of  coins  as  a  loan 
irom  the  owner,  and  become  liable  therefor 
as  bailee.  Smith  t.  MinneapoUe  Library  Bd. 
(Minn.)  280 

8.  A  resolution  by  the  board  of  directors  of 
a  corporation  which  has  become  a  bailee  of 
property,  to  the  effect  that  it  will  not  be  re- 
sponsible in  any  manner  for  the  safety  of  the 
property,  will  not,  even  if  it  is  brought  to  tbe 
notice  of  the  owner,  relieve  the  corporation 
from  liability  for  loss  in  case  of  its  gross  negli- 
genosL  Jd 

BANKS.    See  also  Chegki. 

1.  A  check  by  one  bank  upon  another,  sent 
in  payment  of  the  collection  of  a  draft,  Is  not 
an  equitable  assignment  of  any  portion  of  a 
genend  deposit  on  which  it  la  drawn.  Akin 
▼.  Jcnee  (Tenn.)  528 

d.  A  bank  which  receives  a  post-dated 
ebeck  upon  itself  for  collection,  under  a  prom- 
ise to  hold  the  proceeds  subject  to  the  check 
of  the  depositor,  is  liable  to  the  latter  where, 
-when  the  bank  opens  on  the  day  of  the  date  of 
such  check,  the  drawer  has  funds  sufficient  to 
discbarge  the  debt,  although  at  the  closing  hour 
OD  such  day  tbe  account  of  tbe  drawer  is  over- 
drawn. AvereU  v.  Wae/iington  Second  Nat, 
Bank  (D.  C.  App.)  761 

8.  One  whotfoesintoa  bank  after  business 
hours,  and  finds  in  a  room  used  for  the  transac- 
tion of  business  after  usual  hours  tbe  paying 
teUer  of  such  bank,  who  is  the  only  ofiScer  with 
whom  he  is  acquainted,  and  deposits  with  such 
teUer  for  collection  a  postdated  check  upon 
such  bank,  upon  the  teller's  promise  to  hold 
the  proceeds  subject  to  his  check,  the  transac- 
tion being  substantially  in  tbe  presence  of  the 
cashier,  tbouffh  he  is  separated  by  a  wire  par- 
tition. Ib  entitled  to  hold  tbe  bank  liable,— 
especially  where  such  teller  has,  to  tbe  know- 
ledge of  the  cashier,  occasionallv  acted  as  re- 
ceiving teller,  and  the  depositor  is  not  aware  of 
any  limitations  upon  his  authority.  Id, 

4.  The  preference  under  state  law  of  the 
debt  of  an  insolvent  naiional  bank  for  a  lawful 
depodt  by  a  savinss  bank  is  not  such  a  pref- 
erence as  is  prohimted  by  U.  B.  Rev.  8tat.  Sg 
5286.  0248,  tequiri^g  a  nUUe  distrlbatioB 

26  Lb  R.  A. 


among  creditors,  and  prohibiting  preferences 
in  contemplation  of  or  after  committioe  an 
set  of  insolvency.  Elmira  Sao,  Bank  v.  Vavie 
(N.  Y.)  646- 

8.  The  equities  and  rights  arising  from  ex- 
press agreement,  or  implied  from  the  nature  of 
dealings  between  a  national  bank  and  a  clear* 
ing  bouse  association  or  tbe  other  members 
thereof  prior  to  the  closing  of  the  bank,  must 
be  preserved  and  enforced  in  settling  its  affairs 
by  a  receiver.     Tardley  v.  PhiUer  (0.  0.  App. 
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8.  Tbe  appropriation  on  Its  own  claims,  by^ 
a  clearing-house,  after  the  closing  of  a  na- 
tional bank  by  an  examiner,  of  money  paid  by 
other  banks  on  a  call  by  the  clearinghouse  to 
take  up  drafts  and  checks  on  the  insolvent 
bank,  which  thev  had  burrendered  to  its  clerk 
in  due  course  of  bnniness,  in  an  exchange  at 
the  clearing-house  before  the  bank  suspended, 
and  which  had  been  left  there  as  security  for 
a  balance  due  from  it  to  the  clesring-bouse, — 
is  not  an  unlawful  preference,  as  the  subse- 
quent transactions  do  not  rescind  the  exchange 
of  securities  made  while  the  bank  was  doing* 
business:  and  ^ves  no  right  of  action  to  the  re- 
ceiver of  the  bank  against  the  dearinff-houss 
committee  for  tbe  amount  of  the  drafts  and 
checks  on  other  banks  which  it  surrendered  OO' 
the  exchange.  Id, 

7.  Sending  a  draft  to  a  bank  for  collection^ 
with  instructions  to  remit  in  New  York  ex- 
change, is  equivalent  to  an  amreement  that  th» 
money  collected  may  be  used  by  the  collecting 
bsnk,  and  precludes  tbe  claim  "that  such  pro- 
ceeds are  held  in  trust,  where  the  bank  rails 
before  it  has  paid  the  collection.  Akin  v. 
Jonee  (Tenn.)  62a 

8.  Payment  to  an  assignee  of  an  insolvent 
bank  of  overdrafts  allowed  by  the  bank,  on 
the  faith  of  which  it  had  canceled  drafts  held 
by  it  for  collection,  cannot  be  regarded  as  pay- 
ments of  such  previously  canceled  drafts  so  as 
to  give  the  sender  of  them  a  right  to  such  pro- 
ceeds as  a  trust  fund.  Id. 

9.  Money  deposited  in  a  bank  for  pay- 
ment to  another  person  on  his  presentation  of 
a  warranty  deed,  with  abstract  showing  good 
title  to  the  land,  for  which  the  depositor  takes 
a  receipt  reciting  the  purpose  for  which  the 
money  is  left,  constitutes  a  trust  fund,  and 
not  assets  of  the  bank  which  can  pass  to  a  re- 
ceiver of  the  bank,  although  the  bank  on  re- 
ceipt of  tbe  money  gave  credit  to  the  depositor^ 
without  his  knowledge  or  consent,  and 
mingled  the  money  with  that  of  the  bank. 
Kimmd  v.  Dickeon  (8.  D.)  8(M^ 

Notes  and  Bribfa 

See  also  OLBABTNa-House  BusmBan 

Banks;  accepting  something  besides  money 
from  the  bank  as  a  discharge  of  drawer  of 
check.  20O 

Eiceptions  to  the  prohibition  of  prefer- 
ences by  insolvent  national  banks;  priority 
by  reason  of  trust  cbaracter  of  deposit;  trans- 
fers by  insolvent  national  banks.  84(^ 

Rights  as  to  collections.  628 

Trust  in  deposit.  810 

Dqwritsf  chsek  on  ether  deporfter.        961 
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BATHING  RESORT.  See  aho  Munici- 
pal 0OBPOBATION8»  N0TB8  A3XD  BbDBFS. 

t.  A  municipality  upoD  which  a  statutory 
dutj  has  been  imposed  of  establishing  and 
maintaining  a  bathing  beach  is  not  responsi- 
ble for  its  safety  and  the  safe  use  of  it  by  those 
likely  to  have  recourse  to  it,  in  the  same  man- 
ner as  streets  and  highways,  or  even  as  parks 
and  grounds  kept  for  entertainment  and 
amusement  -without  profit,  are  to  be  rendered 
safe.  McQraw  v.  Diitriet  of  Columbia  (D.  G. 
App.)  691 

2.  If  a  municipality  required  by  statute 
to  establish  and  maintain  a  free  bathing  beach 
is  liable  for  its  unsafe  condition  after  the 
beach  is  opened,  the  detail  of  a  policeman  to 
preserve  the  peace  and  good  order  at  such 
oeach  before  the  work  of  construction  is  com- 
pleted, where  boys  and  young  naen  are  in  the 
habit  of  congregating  and  have  congregated 
for  many  years,  is  not  an  opening  of  the  beach 
to  the  public  and  an  invitation  to  the  public 
to  use  it.  Id, 

8.  A  municipal  corporation  required  by 
statute  to  establish  and  maintain  a  free  bath- 
ing beach,  if  liable  for  the  condition  of  such 
beach,  cannot  be  held  responsible  until  it  has 
completed  the  work  of  construction  and 
thrown  the  beach  open  to  the  public  for  the 
uses  contemplated.  Id, 

4.  A  municipality  required  by  statute  to 
establish  and  maintain  a  free  bathing  beach 
upon  the  mar^n  of  a  river  is  not  bound  to 
warn  the  public  against  change  in  the  bed  of 
the  stream,  or  to  mark  in  any  way  the  depth 
or  relative  depth  of  the  water,  so  as  to  guard 
the  ignorant  bather  from  venturing  too  far. 

Id. 

BENEVOLENT  SOCIETIES.  See  also 
Contempt,  2;  Insurance,  11,  Kotes  aitd 
Briefs;  Rsceiters,  4,  6. 

1.  The  termination  of  membership  in  a 
Masonic  lodjre,  which  is  in  substance  and  ef- 
fect an  expulsion,  although  not  so  in  form,  for- 
feits membership  in  a  Masonic  mutual  benefit 
association  which  not  only  provides  that  ex- 
pulsion from  the  lodge  shall  work  a  forfeiture 
of  membership  in  the  association,  but  also 
makes  it  a  requisite  for  membership  that  the 
applicant  be  a  Mason  in  good  standing.  El- 
lerhe  v.  Favsi  (Mo.)  149 

2.  The  title  to  the  20  per  cent  of  the  asset^s 
ments  levied  by  the  Order  of  Iron  Hall,  which 
is  retained  by  the  local  branches,  as  well  as  to 
the  80  per  cent  which  is  transmitted  to  the 
supreme  sitting,  is,  under  the  laws  of  the 
order,  |in  the  supreme  sitting.  Baldwin  ▼. 
Eo9mer  (Mich.)  789 

8.  Local  branches  of  a  secret  benefit  order 
cannot,  when  called  upon  to  pay  over  assess- 
ments which  they  have  collected  under  the 
laws  of  the  order,  and  which  by  such  laws  be- 
long to  the  supreme  sittinc:,  question  the  valid- 
ity of  the  incorporation  of  the  supreme  sitting. 

Id. 

BILL     OF     ATTAINDER,    See     Ais 

TALNUKS. 

L.aA. 


BILLS  AND  NOTE& 

A  provision  for  the  payment  of  ezehangv  te 
addition  to  principal  and  interest  destroys  the 
negotiability  of  an  instrument.  FUig  v. 
Bame$  County  School  DiH.  No.  70  (N.  D.)  868 

BONA      FIDE      PURCHASER.      See 

BOMDflL 

BONDS.    See  also  Estoppel,  1. 

1.  The  decision  of  a  connty  clerk,  wlioae 
duty  it  is  to  pass  upon  the  question  of  title  to 
a  school  site  for  which  bonds  are  given,  before 
registering  and  certifying  the  bonds,  ia  final 
on  that  point,  as  against  the  district,  in  favor  of 
a  bona  fide  purchaser  for  value.  Flapg  v. 
Barnes  County  School  Diit.  No.  70  (N.  D.)  36S 

8.  The  consideration  of  bonds  cannot  be 
denied,  as  against  a  bona  fide  purchaser,  where 
they  were  issued  to  pay  claims  which  had 
been  audited  by  a  committee  acting  by  au- 
thority of  a  statute.  Id. 

Notes  and  Bribfb 

Bonds;  recitals  in;  negotiability  of;  bona 
fide  purchasers.  36i 

BUILDING    AND  LOAN  ASSOCIA- 
TIONS. 

1.  A  nonborrowing  member  of  a  mutaal 
building  association  cannot  be  allowed  to 
bring  an  action  to  'ake  judgment  aminst  the 
association,  when  there  is  no  money  in  the 
treasury  legally  applicable  to  the  payment  of 
his  claim,  although  be  has  compliei  with  tba 
prescribed  conditions  of  withdrawaL  Msin- 
boket  ▼.  National  Savingi  Loan  d  B,  Amo. 
(Minn.)  215 

2.  A  stockholder  does  not  become  a  general 
creditor  of  a  mutual  buiMing  associatioD  by 
giving  notice  of  withdrawaL  iL 

Notes  akd  Briefs. 

Building  and  loan  associations;  rights  of 
withdrawing  members.  215 

BUILDINGS.    See  also  Conbtitctional 
Law,  13. 

Notes  and  Brxefs. 

Buildings;  restriction  by  ordinance;         021 

BY-LAWS.    See  Corporatiokb,  1»  Notss 

AND  BbIEFS. 

CABLE  CAR.    See  Stbeet  Railwatb,  L 

CAPITAL.    See  Cokbtitutionai.  Law,  1. 

CARRIERS.     See  also   Elkvatorb^     1; 
Trial,  8. 

1.  To  constitute  one  a  passenger  on  a  train» 

the  knowledge  or  consent  of  the  carrier,  or 

its  agent  in  charge  of  the  train,  b  essential, 

unless  such  person  is  riffhtfnlly  on  the  train. 

Vfooliey  v.  Chicago,  B.  &  Q.  R,  Co,  (Neb.)  79 

2.  A  person  riding  on  the  locomotive  of  a 
freight  train  without  the  conductor's  know- 
ledfe  or  oonient,  by  agreement  with  the  fir^ 
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to  shoyel  coal  for  the  privilege  of  rIdlDg, 
4b  not  a  passenger.  Id, 

8.  A  person  injured  by  the  slipping  of  a 
fpan^  plank  while  attempting  to  cross  it  In  en- 
-Bering  a  steamer  to  take  passage  if  to  be  re- 
garded as  a  passenger.  Roger$  T.  Kennebec 
Steamboat  Oo.  (Me.)  491 

4.  A  railroad  employee  bavlnff  a  monthly 
ticket  given  bim,  which  is  good  for  more  rides 
than  are  necessary  in  attending  to  his  work, 
-witb  the  express  privilege  of  uidng  them  for 
bis  own  private  interest  or  pleasure,  is  not, 
'when  passing  over  the  road  entirely  for  his 
own  business  or  pleasure,  an  employ 6,  but  is 
a  passenger,  witbin  Mass.  Pub.  Stat  chap. 
112^  §  213,  creating  a  liability  for  injurv  to  a 
passenger.    Doyle  ▼•  Fitehhurg  B,  Co,  (Mass.) 

157 

6.  Conditions  on  the  back  of  a  ticket  can- 
not release  the  railroad  from  liability  for  the 
penalty  given  by  Mass.  Pub.  Stat.  chap.  112. 
^  212,  to  the  widow  and  children  and  next  of 
kin  of  a  passenger  injured  by  the  gross  negli- 
g;eDce  or  carelessness  of  the  servants  of  the 
oompany.  Id, 

6.  A  condition  in  a  free  pass,  that  the  pass- 
•eng^er  will  assume  all  risks  of  personal  iajiiry, 
is  not  against  public  policy.  Rogere  v.  Kenne- 
Ue  Steamboat  Co.  (Me.)  491 

7.  A  person  traveling  with  a  friend  by  invi- 
tation, knowing  that  they  are  going  on  a  pass 
held  by  the  latter,  although  not  seeing  the  pass 
or  knowing  its  contents,  is  bound  by  a  condi- 
tion thereon  that  passengers  traveling  upon 
it  assume  all  risks  of  injury.  Id, 

8.  A  shipper  while  unloading  his  stock  is 
witbin  an  exemption  clause  of  the  contract  of 
transportation,  by  which  he  assumes  the  risk 
of  personal  injury,  though  the  car  has  arrived 
at  its  destination,  and  the  shipper  has  left  the 
oar  for  a  short  time,  prior  to  the  injury,  and 
proceeded  ^to  a  hotel,  to  get  lanterns  and  as- 
aistants  to  aid  him  in  unloading  the  car. 
Meuer  y,  Chicago,  M,  A  8t,  P.  B,  Oo,  (S.  D.) 

81 

9.  A  special  contract  for  transportinir  a  car- 
load of  livestock  and  emigrant  movables,  in 
which  it  is  stipulated  that  the  shipper  shall 
be  entitled  to  passage  upon  the  same  train  to 
care  for,  feed,  and  water  his  stock,  and  load 
and  unload  the  same,  at  his  "own  risk  of  per- 
sonal injury  from  whatever  cause,"— exonerates 
the  railroaa  company  from  idl  liability  for  any 
injury  to  him  while  a  passenger,  not  caused  by 
the  gross  negligence,  fraud,  or  willf al  wrong 
of  the  company  or  its  servants.  2d, 

10.  By  the  law  of  Sooth  Dakota,  a  common 
•carrier  of  property  or  passengers  may  limit  its 
liability  by  an  express  contract  signed  by  the 
parties,  except  as  to  gross  n^ligenoe,  fraod,  or 
willful  wrong  of  aach  carrwr  or  its  servants. 

Id. 

11.  It  is  not  negligeDoe  as  matter  of  law  to 
attempt  to  alight  from  a  car  at  a  pleasure  re- 
sort station  established  by  a  street-railway  com- 
pany, on  the  side  opposite  to  that  prepiufed  for 
the  reception  of  passengers,  if  thoae  In  charge 
of  the  car  have  invited  an  alighting  on  such 
opposite  side.  IMs  t.  ChnsolSiated  Sk-eet  R, 
Co,  (Mich.)  744 

^  L.  R.  A.  56 


19.  That  a  car  baa  not  reached  the  usual 
stopping- place  when  a  stop  is  made  and  a  pass- 
enger attempts  to  alight  will  not  render  him 
guilty  of  negligence,  if  there  was  no  warning 
not  to  alight,  and  from  the  surroundings  a 
passenger  might  well  have  understood  that  the 
stop  was  made  for  that  purpose.  Id, 

18.  One  who  Jumps  from  a  locomotive  on 
a  freight  train  while  it  is  running  at  a  danger- 
ous s^ed,  because  he  is  told  by  the  fireman 
that  he  will  be  arrested  if  he  is  found  thereon 
when  the  train  stops,  and  who  is  not  a  passen- 
ger, but  is  riding  on  agreement  with  the  lire- 
man  to  shovel  coal  for  the  privilege  of  riding^ 
is  chargeable  witb  negligence  which  will  pre- 
vent any  recovery  for  injuries  received  in 
Jumping  off.  Wodeey  ▼.  Chicago,  B,  d  Q.  B, 
Oo.  (Neb.)  79 

14.  The  purpose  of  a  carrier  to  suppress 
competition  does  not  make  it  unlawful  to  offer 
low  rates  when  a  rival  vessel  is  loading  to  those 
only  who  will  not  ship  anything  by  the  latter. 
Lough  v.  Outerbridge  (N.  Y.)  674 

15.  Special  freight  rates  for  transportation 
by  ship,  which  are  too  low  to  be  profitable, 
and  are  offered  by  the  carrier  only  at  particu- 
lar periods  when  a  rivid  vessel  is  loading  and 
on  the  single  condition  of  the  shipper's  stipula- 
tion not  to  ship  by  the  rival  vessel,  cannot  be 
claimed  by  a  shipper  who  re 'uses  to  make 
such  stipulation,  but  he  may  be  lawfully 
charged  the  ordinary  reasonable  rates  for  ship- 
ment during  the  same  period  in  which  the 
lower  rates  are  given  to  those  who  comply 
with  the  condition.  IcL 

Notes  and  BBmva 

Carriers;  contracts  limiting  liability  of.    81 

Negligence  as  to  passengers;  stipulaiion 
against  liability  for  negligence.  402 

Unauthorized  passage  by  permission  of  em- 
ployes. 70 

Servant  as  passenger.  158 

Lawful  discrimination  by.  C75 

CBRTIFICATESL    See  Trustb. 

CHARITIES. 

1.  An  inJuiT  to  an  inmate  of  a  hospital  for 
the  insane  which  ia  a  purely  eleemosynary 
institution,  caused  by  the  tortious  or  negligent 
acts  of  its  managers  or  employes,  will  not 
create  a  liability  against  the  institution  for 
damages.    Downe  ▼.  Harper  EoepUal  {fHich.) 

603 

2.  The  fact  that  patients  who  are  able  to 
do  so  are  required  to  pay  for  the  privileges  of 
a  hospital  will  not  of  itself  destroy  its  charac- 
ter as  a  charitable  institution,  or  make  it  liable 
to  such  a  patient  for  negligence  or  torts  of  its 
employes.  Id. 

8.  A  bequest  to  a  church  "to  be  used  in 
solemn  masses  for  the  repose  of  my  soul"  is  in- 
valid. Feetoraui  ▼•  Bt.  Joeeph  Boman  Cathoh'e 
Church  (Ala.)  860 

NOTBS  AND  BRIBFB. 


Charities;  liability  for  torts  of  servants.  606 
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CHscKfi— Conflict  of  Lawil 


CHECKS.   See  also  BAincs,  1-8,  Notes  Ain) 
Bbiefs:  Eyidencb,  20. 

1.  To  hold  the  drawer  of  a  check  liable 
after  a  collectiog  bank  has  suvrendered  it  to 
the  drawee  bank  and  takeu  for  it  the  latter's 
check  on  a  third  bank,  the  utmost  diligence  to 
present  the  substituted  check  for  payment 
must  be  exercised  by  the  collecting  bank. 
Anderwn  v.  GiU  (Md.)  dOO 

2.  The  fact  that  the  loss  would  have  fallen 
on  the  depositor  if  a  check  held  for  collection 
had  not  been  presented  sooner  than  was  neces- 
sary, where  the  bank  failed  before  the  time 
for  collecting  it  expired,  does  not  relieve  the 
collecting  bank  of  liability  for  the  loss,  if.  hav- 
ing presented  the  check  before  such  failure 
and  accepted  the  drawee's  check  on  another 
bank  in  payment,  it  delays  presenting  the  lat- 
ter until  it  is  worthless  because  of  the  failure 
of  its  drawer.  Id, 


Notes  Ain>  Bbtefs. 
Check;  as  assignment  of  fund. 
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CLEARING-HOUSE  BUSINESS.    See 

also  Banks,  5, 6. 

Notes  Ain>  Bbiefb. 

Clearing-house  business;  (a)  origin  and  de- 
scription; {b)  riffhts  SDd  liabilities  of  clearing- 
houses; {e)  clearing-house  loan  certificates;  (d) 
cleariog-house  due  bill;  (e)  presentation  and 
payment  through  cleariuir  house;  (f)  return  of 
paper,  not  good  after  receiving  it  through 
clearing-house;  (g)  effect  of  cleariog-house 
rules  and  customs;  (h)  agency  of  clearing-house 
members;  {%)  gold  clearing-house;  (J)  country 
clearing-house  of  London;  {k)  miscellaneous. 

824 

COASTINO.    See  Couhtb,  2;  MxmiciFAL 

COftPOBATIONS,  8. 

COLLATERAL-I NHERITANCE 
TAX.    See  Taxes. 

COMMERCE.    See  also  Taxes,  2^ 

1.  The  sale  of  lightning-rods  constituting 
only  a  part  of  the  original  package  in  which 
they  were  brought  from  another  state  Is  not 
interstate  commerce.    BtateY,  OorhamO^,  C.) 

810 

8.  A  license  tax  on  the  bushiess  of  putting 
up  lightning-rods  is  not  a  tax  on  interstate  com- 
merce, in  case  of  a  person  who  puts  up  no  rods 
except  those  which  he  sells  and  which  are 
•brought  from  another  state,  although  he  puts 
them  up  without  extra  charge.  Id, 

8.  The  doing  of  business,  such  as  that  of  an 
express  company,  that  constitutes  interstate 
commerce,  by  a  person  who  is  also  at  the  same 
time  engaged  in  business  of  the  same  kind  that 
constitutes  state  or  local  commerce,  cannot  be 
made  a  bar  or  exemption  of  the  local  or  state 
commerce  business  from  taxation  or  regulation 
hj  state  authority,    (kbome  ▼.   State  (Flaj 

4.  A  statute  expressly  providing  that  all  con- 
tracts of  a  corporation  which  has  not  paid  the 
franchise  tax  shall  be  void  cannot  apply  to 
sales  of  foreign  corporations,  through  iunerant 

85L.R.  A. 


Agents,  of  commodities  manu factored  outride 
the  stale.    Oait  ▼.  Button  (Mich.)  81» 

Notes  asd  BRiKFt. 

Commerce;  license  taxes  as  affectlog. 

122,  81t 

COMPOUNDING    CRIME.    See   Con- 

TBACT8,  4. 

CONFLICT  OF  LAWS.    See  also  Ck>ft- 

FOBATIONS,  6. 

1.  Though  the  laws  of  a  state  do  not  hav^- 
extraterritorial  force  as  mere  laws,  neverthe- 
less the  general  rule  is  that  things  done  in  one- 
state  in  pursuance  of  the  laws  thereof  are  valid 
and  binding  in  other  states.  ATnerican  Water- 
fjDorke  Co.  v.  FariMri  Loan  <ft  T.  Oo,  (Colo.)  83» 

2.  A  contract  for  the  sale  of  goods,  made  by 
an  order  given  by  a  married  woman  in  North. 
Carolina  to  a  Arm  in  Maryland,  and  its  ship- 
ment of  the  iroods  in  Maiyiand,  is  a  Maryland^ 
and  not  a  North  Carolina,  contract.  Armr 
Hrong  v.  Beet  (N.  0.)  18» 

8.  A  contract  for  the  purchase  of  goods^ 
made  in  another  state  where  it  is  valid,  by  » 
married  woman  resident  in  North  Carolina, 
where  the  common-law  disability  of  married 
women  stiU  obtains,  and  their  promises  under 
the  policy  of  the  state  are  void,  and  no  power 
exists  to  proceed  to  Judgment  against  them  t» 
pereonam, — ^will  not  be  enforced  in  the  latter 
state.  Id, 

4.  An  attachment  of  the  propertv  of  a. 
married  woman,  which  is  not  allowed  by  state 
law  in  the  case  of  its  own  citizens,  will  not  be 
allowed  to  a  nonresident  creditor,  although  the 
debt  was  created  in  another  state  where  the 
married  woman  resided  and  where  the  contract 
creating  it  was  valid.    Ruhe  v.  Buck  (Mo.)  ITS' 

6.  The  spirit  of  comity  does  not  require 
that  a  nonresident  shall  be  allowed  a  remedy 
which  is  by  the  policy  of  the  state  law  denied 
to  its  own  citizens.  Id, 

6.  A  special  contract  between  a  railroad 
company  and  a  shipper,  for  transporting  a  car- 
loHd  of  livestock  and  emigrant  movables  to  » 
point  in  another  state,  is  to  be  interpreted  ac- 
cording to  the  law  of  the  state  in  which  the 
contract  was  made.  Meuer  v.  Chicago,  M,  <§- 
St.  P.  R  Oo.  (8.  D.)  81 

7.  A  sale  to  a  resident  by  a  nonresident,  of 
notes  against  another  nonresident,  at  a  discount 
and  with  a  guaranty  against  loss  or  expense  in. 
collection,  which  is  made  to  avoid  the  insol- 
vent law  of  the  state  where  the  other  parties  re> 
side,  will  not  give  the  transferee  as  an  attach* 
ing  creditor  a  position  superior  to  that  of  hi» 
nonresident  assignor,  but  fiis  rights  will  be  sub- 
ject to  such  insolvent  law.  Orippen  t.  BogcV' 
(N.  H.)  821 

8.  A  statute  of  a  foreign  country,  providing^ 
that  a  cause  of  action  for  personal  injuries 
shall  he  absolutely  extinguished  in  one  year, 
will  not  operate  as  a  defense  to  a  suit  in  tb» 
United  States,  where  the  injured  person  left 
such  country  before  such  statute  became^ 
operative  by  the  expiration  of  theyear.  Cana- 
dian  P.  R  Oa.  t.  Johnetan  (C.  C.  Appw  2d  C.> 

47» 


CONBPIBAGT;  COMBTITUTIONAL  IiAW. 
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IT0TB8  AND  BbIEFB. 

Conflict  of  laws;  eDforcibility  of  contracts 
of  married  women  outside  of  state  in  which 
they  are  legally  made:— contracts  in  relation  to 
real  estate  situated  where  the  action  is  brought; 
outside  of  state  of  domicil;  the  remedy  appli- 
cable. 176 

As  to  Interstate  transportation.  81 

As  to  insolvency  and  attachment  in  other 
state.  821 

CONSPIRACY.    See  also  Injunctioh,  9. 

1.  Persons  cannot  be  convicted  of  con- 
spiracy to  commit  larceny,  if  they  merely 
adopt  a  scheme  which  is  suggested  to  them  by 
a  detective  and  which  has  received  the  ap- 
proval of  the  owner  of  the  property.  Connor 
▼.  P«^  (Colo.)  841 

2.  A  strike  is  not  unlawful  if  it  is  merely  a 
combination  among  employes  having  for  its 
object  their  orderly  withdrawal  in  large  num- 
1>er8  or  in  a  body  from  their  employer's  service, 
to  accomplish  some  lawful  purpose.  Arthur 
▼.  Oakes  (C.  C.  App.  7th  C.)  414 

8.  Illegal  combinations  are  not  sanctioned 
In  any  degree  by  the  Act  of  Congress  of  June 
S9,  1^86,  legalizing  the  incorporation  of  na- 
tional trades  unions.  Id. 

4.  Employ^  of  the  receiver  of  a  railroad 
may  lawfully  confer  together  upon  the  subject 
of  a  proposed  reduction  of  wages,  and,  if  not 
restrained  by  their  contract,  may  withdraw  in 
a  body  from  the  receiver's  service  because  of 
such  reduction,  although  they  expect  that  such 
action  will  inconvenience  the  receiver  and  the 
public.  Id. 

CONSTITUTIONAL  LAW. 

As  to  impairing  obligation  of  contracts,  see 
Contracts. 

Seealso  Attaikdbb;  Goysrnob;  Railroads, 
9;  Taxes,  7,  8. 

Amendmentfl. 

1.  The  declaration  in  a  state  constitution, 
that  a  certain  city  is  the  seat  of  government 
ind  shall  so  remain  "until  cbang^  by  law/' 
does  not  withdraw  this  provision  from  the 
possibility  or  amendment,  although  the  section 
Itself  provides  for  change  by  statute  approved 
by  the  people.    Liver  more  v.  Waite  (Cal.)  812 

2.  An  amendment  of  the  state  constitu- 
tion by  changing  the  seat  of  government  to 
another  city  on  condition  of  a  certain  donation 
of  land  and  money  and  an  approval  by  certain 
officers  of  the  site  donated  is  not  such  an  amend 
ment  as  the  legislatiue  is  authorized  to  submit 
to  the  vote  of  the  people,  since  it  would  not 
upon  adoption  by  the  people  become  an  effect- 
ive part  of  the  constitution  without  subsequent 
acts  and  the  approval  thereof  by  certain  offi- 
cers and  the  exercise  of  discretion  by  the  com- 
mission. Id, 

8.  Publication  of  a  proposed  amendment 
two  weeks  only  before  election,  instead  of 
three  months  as  required  by  Mont.  Const,  art 
19,  §  9,  is  fatal  to  the  amendment,  as  the  pro- 
▼ision  is  that  the  secretary  of  state  "shall" 
cause  the  publishing  for  tb^  TDonths,  and  it 
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is  also  declared  in  another  section  that  the  pro- 
visions of  the  constitution  are  mandatory  and 
prohibitory,  unless  bv  express  words  declared 
to  be  otherwise,  eiate^  W^odi,  ▼.  Tooker 
(Mont.)  660 

£z  post  Uacto. 

4.  The  disfranchisement  of  certain  classes 
of  persons  by  a  constitutional  provision  is  not 
a  punishment  for  crime,  and  therefore  does 
not  make  such  provision  an  ex  poet  facto  law. 
Boyd  ▼.  Mille  (Kan.)  486 

Dae  proceas. 

6.  A  railroad  company  is  not  deprived  of 
its  property  without  doe  process  01  law,  or 
contrary  to  the  law  of  the  land,  by  a  statute 
making  such  company  liable  for  all  fires 
caused  and  communicated  from  locomotivea 
Maitheua  v.  8t.  Louie  d  8.  F.  B.  Co.  (Mo.)  161 

Equal  protection. 

6.  The  equal  protection  of  laws  is  not 
denied  to  railroad  companies  by  a  statute  mak- 
ing them  liable  for  fires  set  by  engines  without 
regard  to  negligence.  Id. 

7.  Confining  a  statute  for  the  protection 
of  employes  to  street  cars  propelled  by  cable, 
steam,  or  electricity,  does  not  make  the  act 
unconstitutional  as  an  attempt  at  purelv  arbi- 
trary classification.    State  v.  Hoekine  (Miun.) 

759 
Police  power. 

8.  No  natTiral  right  is  contravened  by  mak- 
ing a  railroad  company  liable  without  regard 
to  neglieence  for  fires  set  by  locomotive  en- 
gines, where  experience  has  demonstrated  the 
danger  of  fires  from  such  sources.  Matthews 
V.  Si,  Louie  d  8.  F.  R,  Co,  (Mo.)  161 

9.  A  statute  compelling  reasonable  protec 
tion  for  the  employes  on  electric,  cable,  or 
steam  cars,  except  those  on  the  rear  platform, 
between  November  1  and  April  1  of  each  year, 
is  wilbin  the  police  power.  Stale  v.  Hoekine 
QAiuu.)  759 

Regulation  of  busineas. 

10.  The  constitutional  rights  of  citizens  to 
engage  in  business  are  not  violated  by  restrict- 
ing insurance  business  to  corporations.  Com. 
V.  Vrooman  (Pa.)  250 

11.  A  statute  limiting  the  amount  of  toll 
which  may  be  taken  by  a  water-mill  which 
does  grind mg  for  the  public  is  not  unconstitu- 
tional.    State  V.  Edwards  (Me.)  604 

12.  A  contract  to  pay  greater  toll  for  grind- 
ing at  a  public  mill  than  that  fixed  by  statute 
is  mvalid  and  constitutes  no  defense  for  taking 
excessive  tolls.  Id, 

Property  ri^^hta. 

18.  An  ordinance  making  the  right  of  the 
owner  of  property  to  improve  and  use  it  de- 
pendent upon  the  decision  of  a  city  building 
inspector  in  respect  to  a  permit,  from  which 
there  is  no  appeal,  is  an  unconstitutional  inter- 
ference with  the  rights  of  citizens.  &oux  Falle 
V.  Kirhy  (8.  D.)  621 

14.  The  right  to  transmit  property  at  death 
free  from  a  succeasion  tax  is  not  within  the 
constitutional  right  of  acquiring,  possessing, 
^nd  protectliig  property.  State  t.  Eamhn 
(Me.)  aa2 
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COHTKMFT— COPYUIQHT. 


Notes  akd  Bhtefi. 
See  also  Hbfbrenob;  Taxes. 

CoDstitutionality  of  statute  making  railroad 
companies  absolutely  responsible  for  damages 
by  fires  set  by  them  or  for  stock  killed  by 
them,  irrespecliveof  negligence:— fires;  killing 
stock.  161 

As  to  statutes  to  secure  safety  and  comfort 
of  employes.  759 

Bight  to  carry  on  business.  243,  250 

Amendments  of  constitution.  318 

Police  power;  protection  of  health  and  mor 
ftls  of  children.  795 

« 

CONTEMPT. 

1.  A  statute  attempting  to  confer  on  county 
attorneys  the  power  to  commit  witnesses  for 
contempt  on  account  of  a  refusal  to  be  sworn 
or  testify  on  an  examination  as  to  an  alleged 
offense  is  unconstitutional,  as  the  power  is  ju- 
dicial in  its  nature,    lie  Sims  (Kah.)  110 

2.  Contempt  proceedings  are  not  appro- 
priate for  the  trial  of  issues  involving  the  title 
to  a  fund  raised  by  assessments  upon  the  mem- 
bers of  a  benefit  society,  which  is  in  the  pos- 
session of  the  local  branch  from  whose  mem- 
bers it  came,  or  to  determine  the  validity  of  a 
lien  alleged  to  have  been  acquired  by  garnish- 
ment proceedings  against  it.  Baldwin  Y,  Bos- 
mer  (Mich.)  789 

Notes  Ain>  Bbiefs. 

Contempt;  judicial  character  of  power  to 
punish  for.  110 

CONTRACTS.  See  also  AcnoH  ob  Suit,  8. 

1.  Failure  of  the  purchaser  of  a  mare  to 
have  a  test  of  her  speed  as  compared  with  that 
of  another  one  owned  by  him,  made  by  the 
person  and  within  the  time  agreed  upon,  be- 
cause the  mares  were  not  in  proper  condition 
for  the  test,  or  to  have  the  test  made  after- 
wards, will  not  relieve  him  from  liability  to 
pay  an  extra  $100  in  case  she  is  as  fast  as  the 
other,  on  other  proof  of  this  fact.  Deyo  v. 
Hammond  (Mich.)  719 

8.  An  oral  contract  to  adopt  a  child  and 
make  her  an  heir  is  made  valid  bv  part  per- 
formance, where  it  has  been  carried  out  by 
assumption  and  continuance  of  the  parental 
relation  for  ten  years  and  until  the  death  of 
the  adopting  parents.    Kqfka  y.  Bmeky  (Neb. ) 

207 

Legality. 

3.  A  contract  to  procure  for  a  considera- 
tion testimony  that  will  win  a  lawsuit  is  void 
as  against  public  policy  and  as  tending  to  im- 
pede the  administration  of  justice.  Qiivrk  v. 
Mtiller  (Mont.)  87 

4.  A  contract  the  couRideration  of  which, 
in  whole  or  in  part,  is  the  suppression  of  a 
criminal  prosecution,  is  without  any  legal 
efficacy  either  as  a  cause  of  action  or  as  a  de- 
fense to  an  action  not  founded  on  or  arising 
out  of  the  agreement.  /Springfield  F,  dM»  Ins. 
(Jo.  v.  HuU  (Ohio)  37 

6.  Neither   party  can   have  the  aid  of    a 
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court  to  enforce  rights  under  a  contract  wbfdi 
is  opposed  to  public  policy.  TaU  Qom  Slots 
Co,  V.  Wileox  (Conn.)  91 

6.  The  illegality  of  an  agreement  by  a 
corporation  for  the  purchase  of  property,  by 
which,  to  avoid  the  statutes  and  to  defraud  tlie 
public,  a  secret  contract  was  made  for  the  pur- 
chase of  patents,  will  not  defeat  the  right  of 
the  corporation  to  recover  from  a  promoter  of 
the  corporation  the  avails  of  a  secret  agree- 
ment between  him  and  the  seller  of  the  prof^ 
erty.  /d. 

7.  A  contract  duly  execute<1  between  the 
proper  officers  of  a  school  district  and  another 
person,  by  the  terms  of  which  said  person  is 
emploved  as  a  teacher  in  a  public  school  ia 
said  district,  is  void  under  the  North  Dakota 
43tatute,  where  such  person  at  the  time  of  mak- 
ing the  contract  holds  no  certificate  of  author- 
ity to  teach  in  the  county  where  the  district  is 
located.  Hosmer  ▼.  Ransom  Coun^  Bhddon 
School  DisU  No.  $.  (N.  D.)  888 

Resciasion* 

8.  The  rule  that  a  party  who  would  rescind 
a  contract  must  restore  what  he  has  received 
under  it  does  not  apply  to  contracts  founded  on 
an  illegal  consideration  and  which  are  void  tot 
that  reason.  Springfield  F,  it  M.  Ins.  Oo,  t. 
Bull  {Ohio)  87 

9.  The  rule  as  to  restoration  on  rescission 
of  a  contract  is  satisfied  if  the  judgment  sought 
will  substantially  restore  the  one  party  to  the 
situation  he  was  in  when  the  agreement  was 
made;  as,  when  money  paid  by  him  is  less 
than  he  justly  owed  the  other  party,  and  the 
same  is  credited  and  the  action  brought  for  the 
balance.  Id, 

Impairing  obli£^ation« 

10.  A  statute  making  a  railroad  company 
liable  for  damages  cau^  by  fire  from  a  loco- 
motive does  not  impair  the  obligation  of  a  con- 
tract in  its  charter,  which  merely  authorizes  the 
use  of  steam  or  or  animal  power  or  mechanical 
power  in  operating  the  road.  Matthews  v.  St. 
Louis  dt  8.  F.  B.  Co.  (Mo.)  161 

11.  A  contract  between  a  street-railway 
company  and  a  city  to  run  cars  of  the  best 
modem  style  and  construction  is  not  impaired 
by  a  statute  making  additional  requirements  ia 
respect  to  the  cars  for  the  protection  of  em- 
ployes.    State  Y.  Boskins  (Minn.)  759 

Notes  aud  Bbiefsl 

See  also  Conflict  of  Laws. 

Contractual  relations  l)etween  school  teacher 
and  district.  8S3 

Condition  as  to  test.  719 

Conditions  of  rescission;  restitution. 


COPYRIGHT.    See  also  Evidbncb,  5.  6; 
iNjimcnoN,  8,  4. 

1.  The  compiler  of  a  digest  hss  no  monopoly 
of  the  opinions,  decisions,  and  syUabi  prepared 
by  the  courts  and  judges,  even  though  he  has 
previously  published  them  in  copyrighted 
pamphlets.  West  Pub,  Co.  v.  Lawyent  Oo-Op. 
Pub.  Oo.  (C.  C.  N.  D.  N.  Y.)  441 

2.  A  valid  copvright  mav  be  had  by  one  re- 
porting judicial  decisions^  u>r  his  original  woric 
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published  In  connection  wltb  the  opinions  and 
iiyllabi  prepared  by  tbe  Judge.  id 

8.  Copyrigbted  headnotes  suitable  for  use  in 
a  digest,  prepared  by  a  publisher  of  a  series  of 
reports  and  a  digest,  cannot  be  used  by  a  sub- 
sequent compiler  of  a  digest,  either  directly  or 
by  way  of  suggestion,  to  lighten  his  labors,  ex- 
cept as  a  guide  to  verify  tne  accuracy  of  his 
work  or  detect  errors,  omiasionSi  or  other 
faults.  Id. 

4.  Malajlde$  cannot  be  imputed  to  the  com- 
piler of  an  annual  digest  of  judicial  decisions, 
in  using  copyrighted  report?  published  during 
the  year  for  Uie  purpose  of  making  such 
digest  —    Id, 

Notes  and  Bbisfb. 


Oopyrigbt;  infringement  of. 
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CORPORATIONS.    See  also  Action  ob 
Suit,    5-7;   Constitutional   Law,  10; 

GONTRACTS,  0;  iNBURANCB,  2;  TaXBS,  8-5. 

1.  Notice  of  the  by-laws  of  a  corporation 
restricting  the  right  of  any  officer  to  make 
contracts  of  employment  to  a  period  less  than 
one  year  is  not  chargeable  to  one  who  makes  a 
contract  for  services  to  the  corporation  with  a 
ireneral  manager  of  the  company,  who  has 
been  given  alMolute  charge  of  its  business  at 
tbe  place  of  contract.  Moyer  v.  Ea9t  JShare 
Terminal  Oo,  (S.  C.)  48 

2.  No  offer  of  rescission  is  necessary  to 
obtain  an  accounting  by  a  corporation  from  a 
promoter  who  by  his  fraud  lias  secretly  re- 
ceived profits  on  property  sold  to  the  corpora- 
tion.    Tate  Oas-SUne  Co.  ▼.  Wilcox  (Conn.)  91 

8.  One    who   organizes   a  corporation   to 

Surchase  letters  patent  at  a  certain  price,  while 
e  already  has  a  secret  agreement  with  the 
owner  whereby  he  is  to  obtain  from  the  latter 
a  part  of  the  avails  of  the  sale,  but  who  in- 
duces subscriptions  to  the  stock  bv  stating  that 
he  is  putting  his  money  into  the  enterprise 
upon  preciseiy  the  same  basis  as  the  other 
stockholders,  ma^  be  compelled  to  account  to 
the  corporation  for  the  profits  retained  by  him 
under  his  secret  agreemenL  Id. 

4.  The  mere  insolvency  of  a  corporation 
does  not  eo  insianti  deprive  its  directors  and 
officers  of  power  to  dispose  of  the  corporate 
property  in  good  faith  as  payment  or  security 
of  corporate  debts,  although  the  effect  may  he 
to  give  some  creditors  a  preference  over  others. 
Warren  v.  Columbus  First  N<U.  Bank  (III.)  746 

Foreign  eorporailona. 

Bee  also  Commbrob,  4. 

5.  The  charter  alone  of  a  foreign  corpora 
tion,  and  not  the  general  legislation  of  the  state 
in  which  it  was  created,  will  have  effect  to 
limit  its  powers  outside  of  that  state.  Id, 

6.  The  New  York  statute  prohibiting  as- 
signments or  transfers  by  insolvent  corpora- 
tions has  no  extraterritorial  force,  and  does  not 
affect  the  validitv  of  an  assignment  bv  an  in- 
solvent corporation,  executed  in  Ohio,  as  a 


transfer  of  a  fund  in  Iliinois. 


Id, 


7.  A  corporation  is  subject  to  the  laws  of 
the  state  or  sovereignty  under  and  by  virtue 
of  which  it  has  been  created;  and  these  laws 
have  a  paramount  influence  over  its  corporate 

S(L.IL  A. 


powers,  where  it  undertakes  to  exercise  them. 
American  Waterworks  Co.  v.  Farmer^  Loan  A 
T.  Co,  (Colo.)  888 

8.  An  officer  of  a  foreign  corporation  can- 
not use  its  name  to  prosecute  a  writ  of  error 
against  tbe  objection  of  a  receiver  who  has 
been  appointed  in  the  state  where  it  was  cre- 
ated, with  an  injunction  upon  the  officers  from 
continuing  the  business  or  using  the  name  of 
the  corporation  for  any  purpose.  Id 

Notes  and  Briefs. 

Corporations;  effect  of  corporate  by-law  as 
notice: — in  general;  as  to  member  of  corpora- 
tion; as  to  Uen  on  stock;  as  to  the  public  gen- 
erally. 48 

Duties  and  liability  of  promoters  to  the 
corporation  and  its  members :--duty  of  the 
promoter;  sales  bv  promoter  to  corporation; 
commissions;  promts  on  options  and  profits  on 
proptfty  bought  for  corporation;  liability  to 
corporation;  liability  to  subscribers;  duty  to 
bondholders;  character  of  promoter's  liability; 
effect  of  promoter's  fraud  on  corporation's 
right  against  subscriber;  feigned  subscription, 
waiver  of  fraud;  how  suit  should  be  brought. 

90 

Franchise  tax  on.  185 

Rights  of  foreign  oompaniesi  243 

Foreign,  right  to  excludai  81i^ 

COSTS  AND  FEES. 

Directing  that  all  of  a  receiver's  fees  and  ex- 
penses sboold  be  taxed  as  costs  against  the  un- 
successful party  to  a  suit,  without  fixing  his 
compensation  and  in  advance  of  a  hearing  on 
different  items  of  his  account,  is  improper. 
Cutter  V.  IWoek  (N.  D.)  877 

COUNTIES.    See    also  Afpbopbiatioks; 
Drains  and  Sbwebs. 

The  loan  of  the  credit  of  a  county,  prohib- 
ited by  N.  D.  Const  §  185,  is  provided  for  by 
a  statute  authorizing  county  bonds  to  cover 
tbe  cost  of  drains  in  the  county,  and  that  as- 
sessments shall  be  made  to  create  a  sinking 
fund  to  reimburse  the  county.  Martin  v.  ^- 
UrQSk.D,)  888 

COURTS.    Bee  also  Judoicbnt,  8;  Offi- 

CBBB. 

1.  A  finding  of  the  legislature,  recited  in  a 
statute,  respecting  disputed  facts  on  which  a 
claim  is  asserted  against  a  board  of  education, 
will  not  estop  the  board  from  contesting  the 
facts  in  court  Marion  Twp.  Bd.  of  Edu,  v. 
StaU,  Lindsey  (Ohio)  770 

2.  The  Jurisdiction  of  the  municipal  court 
of  the  city  of  Wilmington.  Delaware,  in  cases 
of  public  nuisance,  extends  to  a  case  of  coast- 
ing on  the  public  streets,  which  is  intrinsically 
a  common  nuisance,  although  not  expressly  de- 
clared to  be  so  by  any  ordinance.  Wilmington 
V.  Vandegrift  {Dei.)  588 

8.  The  right  of  an  adjoining  land  owner 
to  make  a  new  bank  for  a  navigable  river 
which  forms  the  boundary  between  two  States, 
or  by  artificial  structures  to  turn  tbe  water 
upon  tito  lands  upon  the  opposite  side  of  the 
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riTer,  is  not  a  local  question  on  which  a  fed- 
eral court  is  bound  by  state  decisions^  but  de- 
pends upon  general  priociples  of  ]aw.  Cairo, 
V.AO.R.  Go,  V.  Bretoort  (0. 0.  D.  Ind.)    627 

4.  A  circuit  court  of  the  United  States  in 
LouisiaDa  has  no  Jurisdiction  over  property  in 
Texas  such  as  confers  upon  it  power  to  appoint 
a  receiver  of  a  railroad  in  Texas  which  is  the 

§roperty  of  a  corporation  created  by  congress, 
VxcM  i  P.  R.  Co.  V.  Qay  (  Tez.)  63 

6.  A  sheriff's  right  to  the  possession  of 
property  under  attachment  is  not  lost  by  the 
subsequent  appointment  of  a  receiver.  State, 
Hunt,y.CAe?ialis County 8uper.Ct,(WBah,)  »64 

Judg^ea. 

6.  The  question  of  the  disqualification  of 
a  Judge  by  reason  of  a  former  relation  of  attor- 
ney and  client  is  entirely  distinct  and  inde- 
pendent of  any  question  of  present  interest  in 
the  case,  and  of  the  payment  of  any  fee  or  re- 
ward therein.    Siate,  Ambler,  ▼.  Mocker  ^la.) 

114 

7.  A  Judge  who,  previous  to  his  commis- 
sion, has  Men  an  attorney  in  a  case,  is  dis- 
qualified to  adjudicate  not  only  all  matters 
arising  in  that  identical  case,  but  also  all  sup- 
plemental matters  or  proceedings  had  or  taken 
to  enforce,  or  to  resist  the  enforcement  of,  any 
judgment  or  decxee  rendered  in  such  case. 

Id. 

8.  A  Judge  who,  previous  to  his  com  mis- 
lion,  was  a  solicitor  of  record  for  complainant 
in  a  chancery  cause  brought  for  the  purpose 
of  having  receivers  appointed  for  certain  prop- 
erty, is  disqualified  from  trying  a  claim  inter- 
posed by  said  receivers  to  said  property,  when 
the  same  is  levied  upon  under  execution  in 
favor  of  third  parties.  Id. 

0.  A  Judge  who,  previous  to  his  com- 
mission, was  an  attomev  of  record  in  an  attach- 
ment suit  at  the  time  of  the  levy  of  the  writ  of 
attachment  upon  certain  property,  is  disquali- 
fied to  try  a  claim  interposed  to  said  property, 
when  the  same  is  afterwards  levied  upon  un- 
der an  execution   issued  in  the  same  suit. 

Id, 
10.  A  member  of  a  law  firm  which  be^an 
a  suit,  using  the  name  of  such  firm  as  attor- 
neys for  the  plaintiff,  is  disqualified 'as  a  Judge 
for  trying  a  claim  interposed  to  property 
levied  upon  by  virtue  of  an  execution  issued 
in  such  main  case,  although  the  management 
of  such  suit  may  have  been  exclusively  under 
the  direction  of  theother  member  of  such  firm, 
and  not  within  the  knowledge  of  such  Judge. 

KOTBS  ABD  BnUBVB. 

Courts;  disqualification  of  Judge  by  prior 
connection  with  the  case: — (L)  statutory  dis- 
qualification of  Judge  from  having  been  coun- 
sel in  the  case;  (a)  generally;  %  causes  not 
identical;  (e)  parties  not  identical;  {d)  formal 
orders;  (II.)  disqualification,  without  regard  to 
statute,  from  having  been  of  counsel  in  the  case; 
(PL)  disqualification  from  having  tried  the 
case  before.  114 

CRIMINAIi  LAW,    See  also  Adultbbt; 
Etidkmob,  7, 0,  28. 

1.  A  conviction  of  larceny  will  not  be  pro- 
Tented  by  the  fact  that  one  of  the  supposed 

L.  R  A. 


confederates  in  the  plan  had  informed  tbe  po- 
lice and  the  intended  victim,  and  was  actiaf 
with  them  for  the  purpose  of  detecting  and 
punishing  the  guilty  parlies,  if  the  latter  had 
no  knowledge  of  it  and  performed  all  the  ads 
necessary  to  consummate  the  crime.  €hm.  v. 
EoUiiter  (Pa.)  848 

2.  Active  participation  in  planning  a  feloni- 
ous taking  of  money,  followed  by  ao  actosl 
taking  by  a  part  of  the  confederates  in  purso- 
ance  of  the  plan,  will  warrant  a  conTiction  of 
larceny,  although  the  accused  was  not  present 
when  the  crime  was  actually  committed.     H, 

8.  A  fine  of  from  |50  to  $100  for  each  day 
that  street  cars  are  run  in  violation  of  law  is 
not  excessive,  although  a  large  agfcregafe  of 
fines  may  be  made  by  repeat^ly  oommilline 
the  offense.    States,  EoMiu  cMinn.)  7di 

KoTBS  Ain>  Bbiefb. 

Criminal  law;  instigation  or  consent  to  crime 
for  the  purpose  of  detecting  criminal  as  a  de- 
fense to  prosecution: — burglary;  robl)ery;  lar- 
ceny; stealing  slave:  trading  with  slave;  offier- 
ing  bribe;  counterfeiting;  reoeiTing  atolea 
goods;  false  pretenses;  putting  away  forged 
instruments;  obstructing  railway  track;  con- 
spiracy; selling  obscene  prints  and  lottery 
tickets;  selling  liquor;  offenses  against  the 
mails.  841 

Criminality  of  solicitation  to  crime  which  is 
not  consummated :~(I.)  how  far  punishable  as 
assault;  (11.)  how  far  punishable  as  attempt; 
(III.)  how  far  punishable  as  solicitation;  charg- 
ing solicitation  slanderous;  solicitation  a  crime 
in  itself;  solicitation  to  murder;  solicitation  to 
fight  a  duel;  arson;  larceny;  assault;  sexual 
crimes;  avoidance  of  legal  process;  bribery;  in- 
terference with  witnesses;  interference  with 
Jury.  434 

CUSTODY  OF  LAW.    See  Coubib^  S. 

CUSTOM.    Bee  Mastkb  ahd  Skbyabt,  19L 

DAMAGES.    See  also  Sbt-Ofv. 

1.  Damages  for  mental  suffering  cannot  be 
recovered  for  failure  to  transmit  and  deliver  a 
telegram.  FrancU  Y,Weitem  U.  TeUg.  Oo. 
(Minn.)  406 

2.  The  sum  of  |8,000  is  an  exoeasive  allow- 
ance for  injuries  resulting  in  the  death,  six  or 
seven  months  later,  of  an  unskilled  laborer 
twenty-three  years  old,  who,  without  any 
family  to  support,  had  saved  nothing  from  his 
earnings, — especially  when  $5,000  M  the  stat-. 
utory  limit  of  recoverv  for  death  resulting 
from  injuries  immedfately.  O^Donndl  v. 
Maine  0,  R,  Co,  (Me.)  658 

8.  In  trespass  for  cutting  timber,  against  one 
who  acted  in  the  honest  but  ndstaken  belief 
that  the  trees  were  his,  the  measure  of  dam- 
ages is  their  value  in  the  woods  fh>m  which 
they  were  taken,  together  with  the  injuir  in- 
cident to  their  removaL  QoMne  t.  tkni* 
(N.  C.)  813 

4.  The  value  of  the  lumber  at  the  place  of 
disposal,  without  any  allowance  for  expendi- 
ture in  wrongfully  cutting  and  removing 
standing  timber  from  the  premises,  is  the 
measure  of  damafsa  agiiiiat  a  mortgagee  ia 
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Ion  for  thns  wrongfully  WMtfog  the 
premises  after  he  bad  received  all  that  was  due 
nim  oa  his  mortirage  by  ooDversioo  of  personal 
^ropertj.     Whiting  ▼.  Adams  (V t.)  598 

Notes  and  Brisfb. 


Damages  for  mental  anguish. 
SANCINO.    See  Ii^fants,  1. 


406 


SZSATH.    See  Damages,  2;  PRmciPAL  aitd 
Agent. 

I>EFINITION.    See  Inbttrance,  8. 

OESCENT  AND  DISTRIBUTION. 

The  murder  of  an  intestate  by  one  to 
-whom  the  property  would  descend  under  the 
plain  terms  of  the  statute  will  not  prevent  the 
murderer  from  takioff  the  inheritance.  Shsl- 
lenberger  ▼.  Bansom  ^eb.)  664 

I>ISCOVERY  AND  INSPECTION. 

An  order  for  the  physical  examination 
4>f  the  plaintiff  in  an  action  for  personal  inju- 
ries, under  N.  T.  Laws  1808,  chap.  721, 
junending  N.  T.  Code  Civ.  Proc.  ^  878,  can 
te  made  only  in  connection  with,  or  as  a  part 
of,  an  order  for  the  examination  of  the  party 
before  trial  and  in  conformity  to  the  general 
provisions  for  such  examinations;  and  the 
physical  examination  by  surgeons  cannot  be 
authorized  as  an  independent  proceedinir. 
Lyon  ▼.  Manhattan  R.  Oo.  (N.  Y.)  402 

KOTBS  AI«D  BrIEFSl 

Diaooveiy;  by  physical  examination  before 
triaL  402 

DISFRANCHISEMENT.    See    Attaik- 


XIISTRICT    ATTORNEY.      See    Con 

TEICFT,  1. 

J>IVORCE.    See  Hubband  akd  Wife,  4,  6, 

NOTEB  AND  BBIBF8, 

l>OMICIU 

The  constitutional  proTlsion  against  gain- 
ing a  residence  while  confined  in  a  public 
prison  applies  to  a  person  committed  to  such 
prison,  even  if  the  commitment  was  irregular 
or  illegal  and  was  made  upon  his  own  applica- 
tion, notwithstanding  the  fact  that  he  had  no 
family  and  no  home,  and  made  the  application 
for  commitment  to  get  a  home  and  work  in 
the  prison.    PsopU  ?.  Cody  (N.  T.)  899 

BOWER, 

A  woman  cannot  under  the  New  York  sta^ 
5ites  enforce  dower  rights  in  land  purchased 
with  her  husband's  money  and  conveyed  to  a 
third  person  who  has  contracted  in  writing  to 
permit  the  husband  to  receive  all  the  benefit  of 
and  have  full  control  over  the  property. 
Phdp$  V.  Phdpi  (N.  T.)  825 

KoTES  AND  Briefs. 


I>ower;  in  what  property. 
t5L.R.  A. 
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DRAINS    AND    SEWERS.      See  also 
Counties;  Emekbnt  Domain,  A 

Creating  a  drain  commission  and  providing 
for  county  bonds  to  pay  for  drains  within  a 
county,  under  special  legislative  authority, 
does  not  violate  a  constitutional  provision  that 
'*the  fiscal  affairs"  of  the  county  shall  be  trans- 
acted by  county  commissioners.  Martin  v. 
Tyler  (N.  D.)  888 

DURESS.    See  Insubanoe,  28,  24. 

EASEMENTS. 

A  way  of  access  by  water  to  land  bordering 
on  the  sea  is  sufficient  to  prevent  a  right  of 
way  from  necessity  across  laud  of  the  grantor 
which  encloses  it  on  the  land  side.  Kingsley 
V.  OovUdsboTO  Land  ImproD,  Co,  (Me.)         502 

Notes  and  Briefs. 
Easement;  right  of  way  by  necessity.       602 

EJECTMENT. 

An  ouster  which  will  sustain  ejectment  by 
the  owner  of  the  soil  of  a  highway  is  not  made 
by  constructing  a  railroad  thereon  by  permis- 
sion of  the  municipal  authorities.  Montgomery 
V.  Santa  Ana  A  W.KCo.  (Cal.)  654 

ELECTION  DISTRICTS.    See  Injunc- 
tion, 2. 

ELECTIONS.     See  Municipal  Cobposa- 
TioNS,  4;  Y0TEB8  and  Elections. 

ELECTRICAL   USES  AND    APPLL 

ANCES.  See  also  Evidence,  19;  Tbial, 
8,4. 

1.  Eeasonable  care  to  keep  electric  wires 
in  a  safe  condition  is  due  by  an  electric-light 
company  to  persons  expressly  or  impliedly 
licensed  to  approach  them  in  performing  their 
duties  with  reference  to  other  electric  wires 
attached  to  structures  of  the  electric-light  com- 
pany.  IUing$worth  v.  Boston  Eleetric-Light 
Oa.  (Mass.)  652 

2.  The  lack  of  reasonable  care  to  keep  elec- 
tric light  wires  insulated  is  not  excused  by  rea- 
son of  the  fact  that  mere  contact  with  such 
wires  is  not  dangerous  unless  other  conditions 
exist,  in  view  of  the  circumstances  likely  to 
occur  which  may  render  the  contact  danger- 
ous. Id, 

8.  An  electric-light  company  allowing  its 
standard  for  the  support  of  wires  on  the  roof 
of  a  building  to  be  used  by  a  telegraph  and 
telephone  'company  for  its  wires  also  does  not 
thereby  assume  any  duty  to  employees  of  the 
latter  company  in  respect  to  the  safe  insula- 
tion of  the  electric-light  wires  over  the  roof  of 
an  adjoining  building  to  which  no  wires  of  any 
kind  are  attached,  and  on  which  they  have  no 
right  to  go  by  reason  of  permission  to  use  the 
standard^on  the  former  building.  Eeetor  v. 
Boston  Electric- Light  Co.  (Mass.)  554 

4.  The  liability  of  electric-light  companies 
for  injuries  received  from  posts,  wires,  or  other 
apparatus,  is  not  affected  by  Mass.  Stat.  1888, 
chap.  221,  gnatiog  to  such  companiei  the 
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right  to  lay  and  maintain  wtrei  subject  to 
muDicipal  regulatioDS.  Hector  ▼.  Botton  EUe 
trieZAgHt  Co.  (Mass.;  554 

ELECTRIC  RAILWAYS.    See  Btssbt 

RAIIiWATB,  8. 

ELEVATORS. 

1.  Passenger  eleyators  are  within  the  rale 
goyemiDg  other  carriers  of  passengers,  which 
leqnires  the  highest  degree  of  care.  Mitchell 
T.  Marker  (C.  C.  App.  6th  C.)  88 

2.  Reasonable  opportanity  must  be  s:iyen  a 

Kssenger  on  entering  an  elevator  to  oDtaln  a 
lance  before  a  rapid  and  sudden  start  of  the 
elevator  is  made.  Jd, 

KoTBS  ASD  Bsnera. 

Elevators;  liability  for  injary  to  elevator 
passenger:— passenger  elevators;  freight  eleva- 
tors used  by  outside  parties  as  passenger  eleva- 
tors. 88 

EMINEVT  DOMAIN. 

1.  A  municipal  corporation  taking  private 
property  for  public  use  is  within  the  provision 
of  N.  D.  Const,  art  1,  §  14,  requiring  compen- 
sation to  be  "first  made  to  or  paid  into  court 
for  the  owner."  Martin  v.  I^fler  (N.  D.)    838 

2.  The  owner  is  not  entitled  to  have  com- 
peusation  for  property  taken  by  a  municipal 
corporation  ascertained  by  a  Jury,  under  K. 
D.  Const  art.  1,  ^  14,  which  mentions  a  Jury 
only  in  the  clause  concerning  the  appropria- 
tion of  property  to  the  use  of  any  corporation 
other  than  municipal.  Jd. 

8.  The  provision  that  a  warrant  for  dam- 
ages in  case  of  an  unknown  owner  shall  be  de~ 
posited  with  the  countv  auditor  for  his  use 
violates  a  constitutioDal  provision  that  com- 
pensation shall  be  first  made  to  or  paid  into 
court  for  the  owner.  Jd, 

4.  An  order  drawn  b^  drain  commissioDers 
upon  a  drainage  fund  is  not  such  a  payment 
as  will  satisfy  the  constitutional  provision  that 
payment  shall  be  first  made  on  taking  private 
properly  for  public  use.  Id. 

6.  A  railroad  for  transportation  of  paraengers 
and  freight  on  a  street  dues  not  impose  a  new 
burden  or  servitude  upon  the  owner  of  the  soil, 
although  he  may  be  entitled  to  damages  for  in- 
Jury  to  his  right  of  access,  or  light  and  air. 
Montgomery  t.  Banta  Ana  diW.K  Co.  (Cal.) 

654 

6.  The  public  easement  in  a  rural  highway 
of  which  the  fee  is  in  the  adjoining  owner  does 
not  include  the  permanent  and  exclusive  ap- 
propriation of  any  part  of  the  highway  by  poles 
and  wires  of  a  telegraph  and  telephone  com- 
pany. EeU  V.  American  Teleph,  dt  Teleg.  Co. 
(N.  y.)  640 

7.  The  right  of  a  water  company  in  lands 
flowed  by  it  under  the  exercise  of  eminent  do- 
main is  something  more  than  a  mere  easement, 
and  includes  the  right  of  exclusive  occupation, 
with  all  attendant  riparian  rights,  for  such 
time  as  the  land  is  held  under  the  charter. 
Wright  Y.  Woodcock  OAe.)  499 

8.  A  deed  by  a  railroad  company  of  land 
purchased  by  it  in  fee  simple  for  aright  of  way 
B  not  void  until  so  declared  in  procSedings  by 

26L.R.A 


the  state,  although  the  company  has  abaiK 
doned  its  purpose  of  using  the  land  for  a  rail* 
road.  Chamberlain  ▼.  North&uUm  B.  Oo.  (8. 
C.)  18» 

2.  Land  is  taken  by  purchase,  and  not  by 
condemnation,  when  in  pursuance  of  an  agree- 
ment with  the  owner  a  decree  is  obtained  for 
payment  to  him,  and  denying  the  alleged  rights 
of  other  persons  who  have  given  notice  not  to 
pay  him.  Id 

KOTBS  AHD  BbIEF& 

See  also  lUiLROAOfi. 

Eminent  domain;  easement  of,  not  an  ap- 
propriation; additional  burden  of  poles  and 
wires.  640 

Additional  burden  of  a  railroad  In  street  6M 

Constitutionality  of  provisions;  oompenw- 
tlon  first  made. 


EQUITY.  Bee  also  Husband  axd  Wifb,  ]» 
2,  KoTBS  Ain>  Bbuefs. 

1.  The  use  as  a  tradename  by  a  milk-dealer, 
of  the  name  of  a  well-known  ranch,  cannot  be 
protected  in  equity,  where  the  milk  which  he 
sells  is  not  from  that  ranch,  even  if  it  la  of  » 
superior  quality.    MiUbras  v.   Tt^lor  (Ca].> 

11» 

2.  Chancery  has  no  Jurisdiction  to  protect 
purely  political  rights,  such  as  those  in  respect 
to  public  elections.    Fletcher  T.   Tuttie  (UL> 

143 

ESCHEAT.    See  EioniBiiT  Doxaik,  & 
ESTOPPEL.    See  also  Bbnsyolbivt  So- 

CIBTIB8,  8;  iKBUKANCn,  11. 

1.  A  recital  or  certificate  in  bonds  as  to  f  act» 
which  the  person  making  it  had  authority  ta 
determine  is  conclusive  in  case  of  non-nego- 
tiable bonds,  as  well  as  those  which  are  nego- 
tiable. Flaggy.  Bamee County aekoU DitL No. 
70  (N.  D.)  88» 

2.  After  twelve  years'  acquiescence.  In  com- 
mon with  the  city  and  the  general  public,  in 
the  control  of  a  street  by  park  commissioners, 
a  railroad  company  will  not,  in  a  proceeding 
by  them  to  prevent  its  pladns  tracks  In  the- 
street,  be  heard  to  question  thdr  authority  on 
the  ground  that  the  oonsent  of  the  titj  and 
abutting  owners  to  their  control  was  not  tech- 
nically regrular.     Chicago  db  N.  W»  JEL  Oo.  v. 

litest  Chicago  Park  Comre,  (SI.)  80(> 

8.  One  who  causes  his  land  to  be  sold  for  a 
purpose  of  his  own,  under  a  judicial  proceed- 
ing which  afterwards  turns  out  to  be  void,  and 
receives  and  retains  the  proceeds  of  sale,  is  es- 
topped from  questioning  its  validity^  where  he 
stands  by  and  permits  the  purchaser  to  expend 
large  sums  of  money  in  developing  oil  on  the 
property.     WiUiameon  v.  Jonee  ( W.  Va.)   222 

4.  No  estoppel  against  showing  that  a  re- 
ceiver was  really  the  agent  of  a  railroad  com- 
pany because  collusively  appointed  is  created, 
so  as  to  prevent  charging  the  railroad  company 
with  his  negligence,  by  making  a  contract  of 
employment  with  him  as  receiver.  Tesuu  S 
P.  R.  Co.  V.  Qay  (Tex.)  52 

Q.  The  plaintiff  in  an  action  of  replevin  In 
not  estopped  Iqr  a  former  attachment  or  levy. 


EVIDISNOB. 


88» 


where  the  otber  party  hns  not  cban^^  his  po- 
Bition  or  course  of  conduct  relying  (hereon. 
MiOer  v.  Hyd$  (Mass.)  42 

NOTBS  AHD  BnTBFS. 

Estoppel;  by  acquiescence.  800 

In  pais;  to  whom  applies.  828 

EVIDENCE.    Bee  also  GoimtACTS,  8. 

Jadielal  notice. 

1.  Courts  will  not  take  Judicial  notice  of  the 
law  of  another  state,  hut  such  law  must  be  al- 
leged and  proved  like  any  other  fact  in  the 
caae»  Metier  ▼.  Chicago,  M.  A  8t.  P,  R,  Co. 
(8.  D.)  81 

Premmptiona  and  burden  ;of  proof! 

8ee  also  infra,  21-24,  as  to  weight. 

*  2.  There  is  no  presumption  that  the  statutes 
or  local  laws  or  usages  of  another  state  are  like 
those  of  the  forum.    KeUey  ▼.  KelUy  (Mass.) 

806 
But  see  next  case. 

8.  In  the  abfience  of  proof,  the  law  of  an- 
other  state  governing  a  contract  will  be  pre- 
sumed to  be  the  same  as  the  law  of  the  forum, 
and  such  contract  will  be  interpreted  accord* 
inirly.  Mwer  ▼.  Chicago,  M.  db  81,  P.  B.  Co, 
(8.  D.)  81 

4  One  seeking  to  enjoin  a  municipality 
from  incurring  further  Indebtedness  on  the 
eround  that  it  would  exceed  the  constitutional 
Bmit  has  the  burden  of  showing  that  such 
would  be  the  fact  Linn  ▼.  Chambendurg 
(Pa.)  217 

5.  Proof  that  a  digest  containing  88,000  par- 
agraphs separate  and  distioct  from  each  other 
contains  808  paragraphs  which  infringe  the 
copyrights  of  another  raises  no  presumption 
that  the  remainder  of  the  work  is  an  infringe- 
ment. Weit  Pub,  Co,  ▼.  Lawyers*  Co-Op,  Pub. 
Co.  (0.  0.  N.  D.  N.  Y.)  441 

8.  Complainant  in  a  suit  for  infringement  of 
a  copyright  of  a  digest  is  not  relieved  of  the 
burden  of  proving  the  infringement,  by  the 
fact  ttiat  he  proves  part  of  his  case  and  con- 
Tinoes  the  court  that  it  will  be  diflScult  to  prove 
the  rest.  Id, 

Docnmentar^. 

7.  The  constitutional  right  of  an  accused  to 
confront  the  witnesses  against  him  does  not 
exclude,  in  a  crimioal  prosecution,  the  use  of 
a  certificate  of  marriage  made  at  the  very  time 
of  the  marriage  by  the  rabbi  who  performed 
the  marriage  ceremony.  State  v,  Behrman  (K. 
C.)  449 

8.  A  writing  on  the  back  of  a  picture  sent 
by  a  man  to  a  woman,  in  which  he  calls  him- 
ielf  her  husband,  is  competent  as  an  ac- 
knowledgment by  him  of  their  relations.    Id. 

9.  A  paper  purporting  to  be  an  original  cer- 
tificate of  marriage  by  a  rabbi  in  a  foreign 
country,  verified  by  the  signature  and  seal  of 
the  oflScial  minister,  is  admissible  as  res  gesta 
to  prove  the  marriage,  in  a  criminal  prosecu- 
tion, where  one  of  the  parties  testifies  that  it 
was  given  to  her  at  the  time  of  the  marriage. 

Id. 

10.  An  alleged  marriage  contract  which  a 
woman  tesiifies  was  sign^  by  her  and  her  al- 

95L.R.A. 


leged  husband  at  the  time  of  the  marriage  la 
admissible,  not  simply  as  corroborative,  but  as 
sul)stantive,  testimony  of  the  marriage.        Id, ' 

11.  J'be  report  of  a  committee  of  aldermen 
is  admissible  to  show  that  the  committee  did 
in  fact  investigate  matters  not  specifiodly  com- 
mitted to  it,  in  order  to  show  that  a  witness 
who  is  charged  with  slander  in  statements 
made  to  the  committee  was  making  relevant 
statements.    BlakesleeY.  CarroU  {Oonn,)    10& 

Opinions;  ezplanations. 

12.  The  opinion  of  a  witness  that  trees, 
shrubs,  plants,  and  vines  are  by  their  inherent 
nature  not  susceptible  to  insurance  is  not  ad* 
missible,  since  the  Judge  and  lury  are  as  com- 
petent in  respect  to  that  question  as  any  wit- 
ness. MatihetM  y.  8t.  Louie  d  6,  F.  B,  Co. 
(Mo.)  161 

18.  A  person  may  be  competent  to  testify  as 
to  tho  value  of  coins,  although  he  has  not 
bought  and  sold  such  articles  up  to  the  day  of 
trial.  Bmith  t.  Minneapolie  Library  Board 
(Minn.)  280 

14.  All  who  claim  to  know  the  provisions  of 
the  unwritten  laws  of  a  foreign  country  aie 
competent  to  explain  them,  under  a  statute  al- 
lowing such  laws  to  be  proved  as  a  fact  by 
oral  evidence.    State  v.  Behrman  (N  .0.)    44^ 

Relevancy. 

15.  Declarations  by  a  testator  after  the  ex- 
ecution of  his  will  are  not  admissible  to  show 
due  execution.     Walton  v.  Kendrick(^o,)  701 

16.  Common  reputation  in  a  family  as  to' 
who  are  members  of  the  family  is  admissible, 
when  no  superior  evidence  Is  attainable,  or  in 
connection  with  superior  evidence  to  prove 
pedigree,  legitimacy,  and  marriage.  Be  Pick- 
ene's  Estate  (Fa.)  477 

17.  Evidence  of  the  general  reputation  for 
intemperance  of  a  railroad  brakeman  is  ad- 
missible on  the  question  of  the  negligence  of 
the  master  in  employing  or  retaining  him. 
Norfolk  d  W.  B,  (Jo,  v.  Hoorer  (Md.)         710 

18.  Evidence  that,  both  before  and  after  the 
occurrence  of  a  fire  which  caused  the  injuries 
forming  the  basis  of  the  suit,  other  fires  had 
been  started  by  sparks  from  defendant's  en- 
gines at  different  places  along  the  road,  is  ad- 
missible as  tending  to  show  that  the  fire  in 
question  wa»  so  caused.  Campbell  y.  Missouri 
P.  R,  Co,  (Mo.)  176. 

19.  Evidence  that  a  bill  was  rendered  to  and 
paid  by  the  owner  of  electric  wires  attached  to 
the  frames  of  an  electricli^ht  company,  for  s 
part  of  theexpenseof  repairing  a  roof  to  which 
one  of  the  frames  is  fastened,  is  admissible  in 
an  action  bv  an  employ^  of  such  owner 
against  the  light  companv  for  injuries  caused 
by  the  bad  condition  oi  the  light  wires,  as 
tending  to  show  an  agreement  for  a  joint  use 
of  the  frame,  within  the  rule  which  requires  of 
one  owner  care  as  to  the  condition  of  wires 
which  employ^  of  the  other  may  be  required 
to  approach.  lUingsworth  v.  Boston  Electric- 
Light  Co.  (Mass.)  562 

20.  Testimony  that  if  a  post-dated  check  had 
been  presented  during  business  hours  it  would 
not  have  been  receivra  as  a  deposit  is  not  ad- 
missible upon  the  question  whether  or  not» 
when  presented  after  business  houn,  the  bank 


^00 


SZSGUTOBS  AMD  ADMailSXlUTOBl— OABHJBVKIUra. 


Agreed  to  apply  to  ita  p«yment  any  faods 
atandiDg  to  tiie  drawer's  credit  when  it  became 
due,  and  hold  them  subject  to  the  check  of 
the  holder.  AvereU  y.  Wa$hinyion  Second 
Nat.  Bank  (D.  C.  App.)  -      761 

21.  The  premimplion  in  favor  of  marriage 
and  the  legitiumcy  of  tbe  offspring  is  strength 
«Ded  by  lapse  of  time,  and  after  ninety  years 
from  the  birth  of  issue  cannot  be  oyercomeez. 
cept  bv  strong,  direct,  and  satisfactory  proof. 
Be  FickeMte  Estate  (Pa.)  477 

22.  In  the  absence  of  eyidenoe  the  mere 
denial  of  marriage  will  not  defeat  the  pre- 
sumption  of  the  legitimacy  of  issue,  or  throw 
upon  such  issue  the  burden  of  proof  d  the 
laarriage  of  the  parents.  Id, 

23.  The  testimony  of  one  who  pretended  to 
act  with  others  in  tbe  commission  of  a  crime, 
for  the  purpose  of  detecting  and  punibiiing 
them,  is  alone  sufficient  to  sustain  aconyictioo. 
Com,  ▼.  BoUister  (Pa.)  849 

24.  Some  evidence  that  a  testator's  will  was 
aigned  in  his  presence  as  well  as  by  his  direc- 
tion, so  as  to  comply  with  the  statute  in  a  case 
where  tlie  testator  does  not  affix  his  own  signa- 
ture, is  furnished  by  proof  that  hestatec  '  >  the 
witnesses  whom  he  asked  to  attest  it  that  it  was 
his  will  and  that  he  had  it  written,  while  it 
appears  that  he  was  fully  acquainted  with  all 
the  formalities  required  by  tM  statute.  Wal- 
ton y.  Eendrick  (Mo.)  701 

NOTBS  AHD  BbISFB. 

Evidence;  proof  of  foreign  laws: — (L)  in 
f^eneral;  (it.)  the  unwritten  or  common  law, 
lex  non  eoripta;  (DL)  tbe  written  law,  lex 
Mciripta;  (a)  of  si8ter  states;  (&)  of  foreign 
•countries:  (IV.)  modifications  of  common  law; 
<V.)  conetruclion  of  written  laws;  (VI.)  proof 
of  practice  under  statutes;  (VII.)  state  statutes; 
<V1II.)  the  English  doctrine.  449 

Of  pedigree.  478 

Of  declarations  of  testator;  of  execution  of 
wilL  701 

SXECUTORS  AND  ADMIKISTRA- 
TOBS. 

1.  Legacies  are  not  extinguished  by  merger 
or  otherwise,  on  account  of  the  descent  to  the 
legatees  of  land  which  was  devised  to  an  an- 
cestor, with  a  direction  that  he  pay  the  lega- 
<:iefi;  but  his  personal  estate  must  be  used  to  pay 
the  legacies  like  other  debts  of  his  estate. 
Corny.  EaU  {Ohio)  706 

9.  The  death  of  one  who,  by  acceptance  of  a 
devise,  became  pf  rsonally  liable  to  pay  legacies 
as  each  legatee  became  of  age,  leaves  his  estate 
liable  as  an  entirety  for  the  payment  of  the 
legacies  thereafter  coming  due.  H, 

EXEMPTION.    See  Ikbubanob,  lOi. 

JmX,  post  facto.    See  Cohstitutional 
Law,  4. 

EXPRESS  CQHPANT.  See  CoioaniGB, 
■8;  LiCKijBifi, 

t6  L.  R.  A. 


EXTRAJDinOV. 

1 .  The  discharge  of  a  person  who  has  beea 
surrendered  by  a  foreign  nation  in  extreditioa 
proceedings,  on  setting  aaide  the  indictmeot 
against  him,  does  not  prevent  his  arrest  on  a 
sulMequent  complaint  for  the  same  olTen^, 
i20FaM(Cal.)  593 

2.  The  surrender  as  an  act  of  comfty,  by  a 
forei(;n  nation,  of  a  fugitive  whose  crime  is  not 
one  for  which  a  treaty  requires  his  surrender, 
does  not  violate  any  right  secured  to  him  by 
the  treaty,  or  entitle  him  to  his  discbarge  on 
habeas  corpus.  Id, 

8.  The  existence  of  a  treaty  which  pro- 
vides for  extradition  for  certain  crimes  does 
not  deprive  either  nation  of  the  power  and 
ri^ht  to  exercise  its  own  discrelion  to  surrender 
criminals  in  cases  not  coming  wiibin  the  terms 
ol  the  treaty.  i4.  * 

Notes  and  Bribfb. 

Extradition:  effect  upon  prisoner's  rfghtiinf 
necessity  of  amendment  of  charge  upon  whicd 
he  was  extradited: — ^iu  general;  Canadian  cases; 
the  English  rule. 


FACTORS. 

A  factor's  lien  cannot  attach  to  foods  which 
never  came  into  his  actual  possession,  but 
were  delivered  or  consigned  by  the  owner 
directly  to  the  purchasers,  even  if  the  faclor*s 
contract  provided  that  the  goods  shonld  be 
consigned  to  him  for  sale,  warrei^  v.  Cotum- 
bu$  First  Nat.  Bank  (Ul.) 


Notes  akd  BBisra 
Factors;  lien  oL 
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FENCES*    See  Maktbr  aitd  Sphyast,  8; 

KaILBOADS,  NoilfiB  AND  buLtaar'a;  TitlAL, 

9. 
FINE.    See  Cbditnal  Law,  8. 

FIRES.    See  Constitutionai.  Laiv,  5,  8.  8; 

EnDENGB,  18;  Railroads^  8>10. 

FOREIGN  LAWS.  See  £yiDENCB»  Notes 

AMD  BkIBFS. 

FORFEITURE.    See  Insurangb,  11-18L 

FORGERY. 

Signing  the  names  of  other  persons  to  a  nots, 
with  an  addendum  over  tbe  signer's  own  naina 
stating  that  he  is  authorizea  to  sign  for  tus 
others,  does  not  constitute  forgery,  althouffh 
the  claim  of  authority  is  entirely  false.  St'fte 
v.  Taylor  (lA.)  ^l 

FRAUD.    See  Cobporatiohb,  8L 

GARNISHMENT. 

1,  An  Insurance  company  may  be  gamlshfd 

for  the  amount  due  after  a  loss,  where  paymeol 

'is  not  conditional  on  anything  which  remains 

to  be  done.     Ohipman  v.  CanoU  (Kan.)     806 

d.  Funds  which  have  been  garnished  will 
not  be  directed  to  be  turned  over  to  an  ancillsry 
receiver  until  the  rights  of  the  plaintiffs  \m  Mm 


Qa»— iNFAirra 


m 


■■rnlnTiiiifint  proceedings  ba^e  been  disposed 
<»i.    BakMm  ▼.  EotJMr  (Micb.)  789 

"O  AS.    See  Mznbb,  Notbb  and  Bbdefs. 

«OVEBNOB. 

Ulness  of  tbe  gorernor  of  tbe  state,  wbleb 
•disables  faim  from  perfotmiD^  tbe  duties  of  bis 
office,  constitutes  a  vacancy  during  whicb  the 
president  of  tbe  senate  shall  exercise  tbe  powers 
«f  tbe  office,  under  N.  H.  Const,  art  49, 
making  such  proyision  '^whenever  tbe  chair 
of  the  governor  Bhall  become  vacant  by  reason 
of  his  death,  absence  from  the  state,  or  otber- 
•wise."    Bai-nard  v.  Tagyart  (N.  H.)  613 

Notes  and  Briefs. 

Governor;  how  far  sickness  constitutes  a 
Tacaocy  in  office  authorizing  performance  of 
the  duties  of  tbe  office  by  another.  618 

SEALTH.    See  Schools,  ft. 

HEIRS.    See  Descent  and  Distribution. 


See  also  Ejectment;  Em- 
inent Domain,  5,  6:  Estoppel,  2;  Mu- 
nicipal Corporations,  8;  Street  Rail- 
ways. 8. 

1.  Limiting  the  class  of  voters  for  road 
commissioners  to  resident  freeholders,  or  ex- 
tending it  to  include  women  and  nonresidents, 
is  not  permitted  where  the  constitution  limits 
the  class  of  voters  for  elective  officers  to  male 
citizens.    J^te,  AUimm,  v.  Blake  (N.  J.  Sup.) 

480 

t.  A  standpipe  or  water-tower  placed  in  a 
street  is  an  unlawful  use  thereof,  althou;;h  the 
fee  belongs  to  the  city  whicb  erects  tbe  tower. 
JBarrovi9  v.  Sycamore  (HI)  585 

8.  Special  injury  is  necessary  to  give  a 
private  ri^btof  action  for  the  unlawful  placing 
of  a  standpipe  or  water-tower  in  a  street.       la. 

Notes  and  Briefs. 

See  also  Eminent  Domain. 

Highways;  lawfulness  of  use  of;  obstruc- 
tions. 585,  689 

HOMESTEAD.    See  also  Insurance,  16. 

Booms  in  a  house  which  stands  on  a 
tiomestead  lot  cannot  be  subjected  to  forced 
sale,  on  the  ground  that  tbe  homestead  as  to 
them  has  been  abandoned,  under  the  Texas 
cousti  ution  and  laws,  by  which  the  exemption 
Is  plared  on  the  lots,  and  not  upon  tbe  im- 
provements.   F&rdY.  Fortgardi^ex.)         155 

HOMICIDE.  See  Dbsgbnt  and  Distri- 
bution. 

HOSPITAL.    See  Oharitiss,  1. 

HUSBAND  AND  WIFE.  See  also  Con- 
fmct  op  Law8»  8,  4;  Evidence,  7-10; 
juuombnt,  8. 

1.  A  court  of  chancery  has  no  authority 
to  annul  a  marriage  independently  of  statutory 
authority,  on  tbe  ground  mere^  that  one  of 

^  L.R  A 


tbe  parties  was  incapable  of  marrying  because 
of  a  prior  existing  marriage.  KeUey  v.  KeUey 
(Mass.)  808 

2.  A  court  of  equity  lias  no  inherent  Ju* 
risdiction  to  annul  a  marriage,  in  the  absence 
of  fraud  or  duress.    Bidgely  ▼.  Ridgely  (MdL) 

8.  Tbe  annulment  of  an  invslld  marriage 
cannot  be  decreed  upon  the  application  of  a 
third  psrty.  on  tbe  ground  that  he  is  the  lawful 
husband  of  the  woman  by  a  prior  marriage 
which  is  still  in  force.  id, 

4.  Willful  and  malicious  desertion  consti- 
tuting cause  for  divorce  is  not  shown  by  the 
facts  that  tbe  wife,  \h  a  passion  roused  by  a 
single  blow  by  her  busband,  leaves  the  bouse 
without  intending  to  remain  away  perma- 
nently, and  on  reflection  returns  to  find  the 
home  barred  against  her,  and  then  seeks  by 
violence  to  enter,  for  whicb  fihe  is  prosecuted 
by  tbe  husbnnd,  and  thereafter  does  not  re- 
turn.    Eat  die  v.  Hardie  (Pa.)  697 

5.  A  single  blow  given  in  anger  by  bus- 
band  to  wile  is  not  necessarily  cruel  and  bar- 
barous treatment  constituting  cause  for  di- 
vorce. Id. 

KoTES  AND  Briefs. 

Husband  and  wife;  Jurisdiction  of  chancery 
to  decree  nullily  or  dissolution  of  marriage:— 
in  general;  dicta;  character  of  proceeding. 

bOO 

ICE. 

Ice  formed  on  water  flowing  land  which  has 
been  ttiken  in  condemnation  proceedings  by  a 
water-supply  company  belongs  to  the  water 
company,  and  not  to  the  owner  of  tbe  fee. 
Wriyhi  ▼.  Woodcock  (Me.)  499 


Notes  and  Briefb. 
Ice;  rigbts  in. 


499 


INCOMPETENT 

Chaiuties,  1. 


PERSONS       See 


INDEPENDENT  CONTRACTOR.  See 

Master  and  bERVANT,  8. 

INFANTS.  See  also  Intoxicating  Ltquors; 
Nkgltgence,  1;  Railroads,  4;  Street 
Railways,  2,  8;  Trial,  7. 

1.  The  prohibition  by  N.  Y.  Pen.  Code, 
§  293,  of  tbe  exhibition,  as  a  dancer  or  in 
theatrical  performances,  of  a  eirl  under  four* 
teen,  applies  to  all  public  exhibitions  or  shows, 
and  not  merely  to  exhibitions  which  offend 
aeainst  morals  or  decency  or  endanger  life  or 
limb.    Peoj^e  v.  Eioer  (N.  Y.)  794 

2.  A  statute  prohibiting  tbe  employment 
or  exhibition  of  girls  under  fourteen  years  of 
sge  as  dancers  or  in  theatrical  exhibitions  is 
not  inyalid  as  taking  away  from  parents  the 
right  to  employ  their  children  in  any  lawful 
occupation;  but  is  an  exercise  of  the  power  of 
the  State  aa  parens  pat  tia,  to  protect  the  phys- 
ical, mental,  and  moral  welfare  of  children. 

Id. 

8.  An  application  by  a  grandmother  to 
compel  the  sending  of  her  grandchildren  to 
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Tlsft  her,  where  by  reason  of  disa^reemeDt  be- 
tween her  and  their  father — ^her  son  in  hi w — 
be  has  refused  to  send  them,  but  ia  willing  she 
should  come  to  visit  them,  is  outside  the  juris- 
diction of  a  court,  even  if  there  might  be  cases 
of  downright  wrong:  and  inhumaoitj  which 
would  demand  Judicial  intervention  to  the  ex- 
tent of  dismissing  the  father  from  his  trust  as 
tutor.    Be  Beist^s  Succession  (La.)  798 

4.  A  minor  leasing  rooms  for  a  year  while 
attending  college  is  lx>und,  on  the  ground  that 
the  lodging;  is  a  necessary,  only  to  pay  for  the 
time  he  continues  to  occupy  them,  and  may 
terminate  the  lease  at  any  time.  Oregon/  v. 
LeelCoun.)  ^  618 

KoTES  Ain>  Bbibfs. 
See  also  Hatlroadb. 

Infants;  power  to  appoint  agents.  SOO 

Gontracta  for  necessaries;  lease  of  lodginj^s. 

618 

Protection  of  health  and  morals  of.         795 

INJUNCTION. 

1.  An  injunction  aiminst  using  state  moneys 
to  build  a  state  institution,  such  as  a  branch 
insane  asylum,  elsewhere  than  at  the  seat  of 
government,  cannot  be  granted  merely  on  the 
ground  that  the  constitution  requires  its  loca- 
tion at  the  capital,  where  it  does  not  appear 
that  the  coat  to  the  state  will  be  any  greater  at 
one  place  than  thS  other.  State,  Taylor,  v. 
Peunoyer{Or.)  862 

2.  An  injunction  cannot  be  granted  to  pre- 
vent the  giving  of  election  notices,  or  the  cer- 
tifying of  nominees  for  districts  created  by  an 
apportionment  act,  on  the  ground  that  such 
act  is  unconstitutional,  since  the  riehta  in- 
volved are  purely  political  and  enforcible  only 
at  law.    FUtcher  v.  TdtOe  (III)  148 

8.  The  publication  of  a  digest  of  Judicial  de- 
cisions will  not  be  enjoined  on  proof  that  less 
than  1  per  cent  of  the  number  of  paragraphs 
therein  infringe  the  copyrights  of  nnother  pub 
lisher,  as  such  infringing  paragraphs  can 
readily  be  separated  from  ttie  remainder  of  the 
book.  West  Pub.  Co,  v.  Latoyert^  Co-Op.  Pub. 
Co.  (C.  0.  N.  D.  N.  Y.)  441 

4.  The  doctrine  of  confusion  of  goods  is  not 
applicable  to  a  suit  to  enjoin  the  publicaHon  of 
a  digest  of  Judicial  decisions  as  an  infringe- 
ment of  a  copyright,  where  there  is  no  con- 
nection between  the  pirated  paragraphs  and 
those  which  are  the  result  of  original  and  hon- 
est lal>or.  IeL 

Afl^ainat  employees. 

5.  Trade  unions  are  not  prohibited  by  an 
Injunction  against  illegal  combinations  of 
workingmen.  Arthur  v.  Oakes  (0.  C.  App. 
7th  C.)  414 

6.  Injunction  is  a  proper  remedy  to  restrain 
threatened  acts  of  employes  of  a  railroad  re- 
ceiver, which  would  inflict  irreparable  loss 
upon  the  property  and  seriouslv  prejudice  the 
interests  of  the  public  involved  in  the  regular 
continuous  operation  of  the  road.  Jd, 

7.  Equity  will  not  enjoin  employes  of  a  re- 
ceiver of  a  railroad  from  quitting  his  service, 
although  the  eiSect  of  such  action  will  be  to 

L.RA. 


cripple  the  property  or  prevent  or  hinder  the 

operation  of  the  road.  M, 

8.  Employ^  of  the  receiver  of  %  railroad 
may  be  enjoined  from  combining aod  ooiisflr> 
ing  to  quit  his  service,  with  the  object  aod  la- 
tent of  crippling  the  property  in  hia  coatody,. 
or  embarrassing  the  op«;rdtion  of  the  railroad. 

Jd, 

9.  Equity  will  enjoin  any  corobination  er 
conspiracy  among  the  employes  of  the  re- 
ceiver of  a  railroad,  which  has  for  ita  object 
and  intent  the  physical  injury  of  tiie  property 
in  the  receiver's  possession,  or  actual  ioierfer- 
ence  with  the  regular  oontiniioaa  operation  by 
him  of  the  railroad.  Ji. 

10.  Employes  of  a  receiver  of  a  railroad 
may  be  enjoined  from  disabling  rolling-stock 
or  other  property  In  the  receiver's  posaessioii, 
from  interfering  with  its  posaeaaion  or  ob- 
structing its  management,  and  from  osinr 
force,  intimidation,  threats,  or  other  wrongfiu 
methods  against  the  receiver,  his  ageota,  or 
employes,  or  persons  seeking  employmenL  LL 

Notes  a3xd  Bkiefb. 

Injunction;  to  protect  political  rigbta.     14S 

Against  interference  with  railroad  receivers: 
ngaiust  strikes.  41^ 

Against  violation  of  law  or  unconstittitiona} 
act.  86^ 

INSANE  PERSONS.    Bee  Charitdu,  U 

INSOLVENCY.    Bee  also  Bakks,  4r-9. 

1.  An  insolvent  debtor  may  pay  or  aecoie 
one  creditor  in  preference  to  another,  in  the 
absence  of  statutory  restrictions  OuUsr  v. 
Polloek  (N.  D.)  877 

2.  A  statute  prohibiting  preferences  in  an 
assignment  for  the  benefit  of  creditors  is  not 
violated  by  the  execution  of  chattel  mortgagee 
covering  substantially  all  of  the  debtor's  prop- 
erty to  secure  only  a  portion  of  bis  creditors, 
even  if  the  debtor  knew  that  the  conseqaence 
would  be  to  prevent  his  continuing  buHiaeas, 
and  the  mortgagees  at  once  took  possession  and 
commenced  foreclosure.  Jd 

Notes  akd  Bbiefb. 

Insolvency;  what  constitutes  an  assignoicnt; 
chattel  mortgage.  377 

Order  or  draft  In  contemplation  of.         747 

INSURANCE.    See   also  Evidkncr,    12; 
Gabnibhicibnt,  1. 

Companies  and  agents. 

1.  Persons  seeking  to  transact  Insuranea 
bufidness  may  be  subjected  by  the  state  to  rea- 
sonable regulations.    State  v.  Slone  (Mo.)  24S 

2.  The  legislature  may  lawfully  confine  In- 
surance business  to  corporationa.  Qn^  T.Vroo- 
man  (Pa.)  2» 

8.  Persons  writing  insurance  with  Individual 
liability  of  each  for  a  certain  part  of  the  whole 
undertaking  are  not  a  "  company"  within  the 
meaning  of  Pa.  Act  May  1, 1876,  §  47»  declar- 
ing it  to  be  a  misdemeanor  to  act  aa  an  agent 
for  a  foreign  insurance  company  without  a  cer- 
tificate of  authority  from  the  atate.  Cerm  v. 
BeincBhl  (Pa.)  MT 
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4.  FiovlBloiia  of  a  statute  f  mposlng  a  penalty 
tipon  one  who  acts  as  lusurance  afrent  for  a 
principal  who  bas  not  acquired  a  certificate  of 
permission  to  transact  business  should  not  be 
oisregardedp  so  far  as  they  are  made  to  apply 
to  agents  of  individuals,  because  the  statutes 
requiring  a  certificate  and  regulating  the  pro- 
-oedure  for  procuring  it  apply  only  to  "com- 
panies/' if  such  statutes  are  made  by  subse- 
<quent  ones  applicable  to  individuals  and  all 
"Uieir  essential  provisions  can  be  complied  with 
4>7  individuals.    State  v.  St<me(ilo.)  243 

5.  A  statute  making  one  acting  for  an  un- 
licensed foreign  company,  corporation,  asso- 
-ciation,  or  partnership  transacting  insurance 
business  in  the  state,  personally  liable  for  the 
amount  of  the  policy,  and  imposing  a  penalty 
upon  him,  is  separable  and  valid  so  far  as  it 
applies  to  the  agents  of  corporations,  ^oble 
Y.  Mitchell  {A\9L.)  288 

6.  Compliance  with  the  terms  of  the  policy 
as  to  proofs  of  loss  and  time  for  bringing  suit 
is  not  necessary  to  authorize  recovery  under  a 
atatute  making  an  agent  acting  for  an  unli- 
•oensed  foreign  company  personally  liable  for 
the  amount  of  loss.  IcL 

7.  The  fact  that  insurance  solicitors  placed 
«  risk  through  brokers  in  another  state  with- 
<mt  knowing  what  comp«iny  took  it  will  not 
relieve  them  from  liability  under  the  provi- 
aions  of  a  statute  authorizing  recovery  of  the 
loss  from  persons  who  act  as  agents  of  unli- 
-oensed  foreign  companies.  Id 

Titie  and  inenmbrajieea* 

8.  A  mere  paper  transfer  called  a  bill  of 
aale,  without  consideration  and  without  dellv- 
•ery  of  possession  of  the  property,  does  not  con- 
atitute  a  change  of  title  or  an  incumbrance 
-within  the  meaning  of  an  insurance  policy  con- 
taining conditions  as  to  title  and  incumbrances, 
•even  if  it  was  intended  to  defraud  creditors. 
forward  Y.  Continental  Ins.  Co.  (N.  T.)    687 

9.  Knowledge  of  an  agent  with  power  to 
solicit  insurance,  collect  premiums,  and  de- 
liver policies,  of  the  existence  of  a  bill  of  sale 
of  property  Insured,  takes  such  instrument  out 
of  the  operation  of  a  condition  as  to  title  and 
incumbrances  in  a  policy  which  at  his  discre- 
tion he  fills  up  and  delivers.  Id, 

'^tLger  policy. 

10.  A  life  insurance  policy  payable  to  the 
■son  of  the  insured  is  not  a  wager  policy,  where 
the  first  premium  was  paid  by  the  insured  and 
the  others  by  the  son,  who  had  general  charge 
of  the  business  of  the  insured  and  forwarded 
them  in  her  behalf.  Heintein  y.  Imperial  L, 
Ins.  Co.  (Mich.)  627 

Jlk.aaeasmeiits:  forfeiture. 

11.  Payments  of  assessments  in  a  benefit 
:a8sociation  after  forfeiture  of  membership,  but 
in  ignorance  of  that  fact,  do  not  estop  the 
member  from  denying  his  liability  to  pay  sub- 
sequent assessments.    EUerbe  y.  FauH  (Mn.) 

149 

12.  A  life  insurance  policy  Is  not  forfeited 
by  failure  to  pay  an  assessment  which  became 
'due  after  the  surrender  of  the  policy  had  been 
Improperly  procured  by  the  company.  Heitir 
lein  V.  Impwial  L.  Ins,  Co,  (Mich.)  627 

13.  Instructions  by  an  insurance  company 
^  L.  R.  A. 


that  piemtums  must  be  paid  at  the  oiAoe,  and 
that  due  notice  will  be  given  of  the  day  when 
due,  will  prevent  forfeiture  for  nonpayment 
unless  notice  has  been  given.  UU 

Rlfl^hts  in  proceeds* 

14  A  railroad  company  Is  not  entitled  to 
any  part  of  the  insurance  contracted  for  and 
collected  by  the  owner  of  property  destroyed 
by  a  fire  communicated  from  a  railroad  loco- 
motive, although  the  railroad  company  is  given 
by  statute  an  insurable  interest  in  such  prop- 
erty, with  the  right  to  insure  it  for  its  own  pro- 
tection. MaUhem  v.  St.  Louie  dS.  F.B.  Co. 
(Mo.)  161 

Mortf^fl^ee's  rliphie. 

15.  A  mortgagee  has  an  equitable  Hen  on 
the  proceeds  of  an  insurance  policy  taken  by 
the  mortgagor  in  his  own  name,  and  not  as- 
signed to  the  mortgagee  or  in  any  way  made 
payable  to  him,  where  there  is  an  agreement 
between  them  that  the  mortgagor  shall  keep 
the  premises  insured  for  the  mortgagee's  bene- 
fit    Chipman  v.  Carroll  (Ean.)  805 

16.  Insurance  money  is  not  exempt,  on  the 
ffround  that  the  insured  propertj^  constituted  a 
homestead,  from  an  equitable  lien  of  a  mort- 

fagee  for   whose  benefit   the   mortgagor  is 
ound  to  insure  the  property,  but  takes  the  in- 
surance, instead,  in  his  own  name.  -  Id. 

17.  A  conveyance  of  property  which  avoids 
insurance  as  to  the  owner  does  not  defeat  the 
rights  of  a  mortgagee,  under  a  provision  that 
his  interest  shall  not  be  invalidated  by  any  act 
or  neglect  of  the  mortgagor  or  owner.  P/<<v- 
itftEP  Ine.  Co,  V.  Omaha  Loan  A  T.  Co,  (Neb.) 

679 

18.  The  failure  of  a  mortgagee  to  give  no- 
tice to  the  insurer  of  a  conveyance  of  the  prop- 
erty, as  required  by  the  policy,  will  not  defeat 
his  right  to  the  insurance,  in  the  absence  of  any 
provision  that  the  policy  shall  be  void  for  that 
cause.  Id 

19.  A  mortgagee  to  whom  an  insurance 
policy  is  payable  does  not  lose  the  right  to  col- 
lect the  insurance  by  a  transfer  of  the  mort- 
gage, with  a  ffuaranty  of  its  payment  and 
without  assigning  the  policy,  although  the 
assignee  of  the  mortgage  may  be  a  proper 
party  plaintiif.  Id, 

90.  A  provision  that  a  mortgagee's  interest 
in  a  policy  of  insurance  shall  not  be  "invali- 
dated'* by  any^  act  of  the  owner  means  that  it 
shall  not  be  injuriously  impaired  or  affected 
thereby,and  prevents  the  reduction  of  his  recov- 
ery on  account  of  other  insurance  taken  without 
his  knowledge,  by  reason  of  a  provision  that  the 
insurer  shall  b^  liable  only  in  the  proportion  that 
the  sum  insured  by  the  policy  bears  to  the 
whole  amount  of  insurance  issued  to  or  held 
by  any  party  or  parties  having  an  insurable  in- 
terest   Edd^  y.  Londtm  Aeeur.  Corp.  (N.  Y.) 

68< 

21.  Invalid  insurance  taken  by  the  owror 
of  property  in  violation  of  a  policy  cannot  be 
reckoned  in  determining  the  recovery  of  a 
mortgagee,  where  the  policy  provides  that  his 
interest  shall  not  be  invalidated  by  any  act  of 
the  owner,  although  it  provides  generally  that 
the  insurer  shall  be  liable  only  for  its  propor- 
tion of  the  loss  according  to  the  whole  amount 
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«f  Intnrance  on  the  property,  whether  valid  or 
not.    Uddp  ▼.  London  Aaaur,  Corp.  (N.  T.)  686 

32.  A  mortgajree  may  properly  proceed  to 
judgment  and  sale  in  a  foreclosure  suit  which 
was  pending  when  a  loss  hy  fire  occurred,  un- 
less payment  of  his  mortgage  deht  is  made, 
under  a  policy  stipulating  that  his  interest  in 
the  insurance  shall  not  he  invalidated  hy  fore- 
closure, although  it  also  provides  for  subroga- 
tion of  the  insurer  to  bis  rights  under  the  mort- 
SRge,  with  a  proviso  that  it  shall  not  impair 
is  right  to  recover  the  full  amount  of  hia 
claim.  Id. 

Surrender  by  duress. 

28.  A  life  insurance  policy  surrendered  on 
return  of  the  premiums  paia  will  be  revived 
where  the  surrender  was  procured  during  the 
Illness  of  the  insured,  hy  false  assertions  that 
it  was  a  wager  policy  and  threats  of  litigation 
unless  it  were  surrendered.  Heinlein  y,  Im- 
ferial  L.  In:  Oo,  (Mich.)  627 

24.  Where  a  person  is  induced  by  threats  of 
a  groundless  prosecution  to  accept  a  leas  sum 
than  is  Justly  owing  to  him  on  a  policy  of  fire 
Insurance,  in  satisfaction  of  his  claim,  and  to 
furrender  the  same,  he  may  maintain  an  action 
'  on  the  policy  for  the  balance  due,  witbout  re- 
turning or  tendering  back  the  money  so  re- 
ceived. BpringftMF.  d  M.  In;  Oo.  y.  Hull 
(Ohio)  87 

Procedure  to  reeover. 

26.  The  stipulations  of  a  policy,  which  re- 
late to  the  procedure  merely,  after  the  occur- 
rence of  a  loss,  are  to  be  reasonably,  and  not 
rigidlv,  construed.  Paltroviteh  v.  Fhanix  Ins. 
Co.  (IJ.  Y.)  198 

26.  By  relecting  a  certificate  of  a  notary  re- 
specting a  loss,  on  the  giound  that  there  i^ 
a  nearer  notary  whose  certificate  should  be 
given,  but  witbout  giving  his  name  or  address, 
an  insurance  company  may  be  regarded  as  not 
desiring  a  further  certificate,  and  as  waiving  a 
condition  requiring  the  certificate  of  the 
nearest  notary, — es^dally  where  the  certificate 
furnished  is  kept  twenty-three  days  with- 
out objection.  Id, 

Notes  ahd  Bbxbfb. 

Insurance;  effect  of  expulsion  from  society 
to  destroy  right  to  insurance  connected  there- 
with:— suits  on  benefit  certificate;  damages.  149 

Restrictions  on  insurance  by  unincorporated 
associations  or  individuals;  Lloyds  associa- 
tions. 288 

Rights  of  mortgagee  to  benefit  of  insurance 
taken  in  name  of  mortgagor: — eights  of  mort- 
gagee in  absence  of  contract;  where  tbere  is  a 
contract  or  covenant  to  insure;  who  may  main- 
tain an  action  for  the  proceeds.  805 

Right  to  take  life  insurance  for  benefit  of 
stranger;  in  general;  speculative  policies;  ex- 
istence of  insurable  interest;  payment  of  pre- 
miums; the  Texas  doctrine.  (K27 

Rights  given  by  the  attachment  of  a  mort- 
gage slip  to  an  insurance  policy: — ^in  general; 
lights  of  mortgagee;  rights  of  mortgagor  and 
hfi  grantees;  the  subrogation  clause;  ue  pro- 
rating clause.  679 

By  agents  of  foreign  companies.       248,  249 
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Certiflcateof  notary  or'magifllnle  as  to 


Rights  of  mortgagee  after  f orfeitaie  of  raoii' 
gagor's  right.  679,  Ml 

Change  of  title  by  bOl  qf  sale  wfthont  ddiT- 
ery  of  possession,  W 

XNTOZIGATION.   See  also  Nssuancik 
2. 

An  ordinance  forbidding  nnmarried  mi- 
nors to  enter  any  barroom  unless  as  ageac 
or  servant  is  not  void,  unreasonable,  or  ia- 
consistent  with  a  statute  which  makes  it  un- 
lawful to  sell  or  give  intoxicating  liqu(»s  to 
such  persons.    State  v.  Austin  (N.  C.)       SS 

JOINT    CREDITORS    AND    DEBT- 
ORS.   See  Ldotation  of  AenoNa»  1. 

JUDGE.    See  CouBTa.  6-10,   Notes  asi> 
Briefs;  Officbb& 

JUDGMENT. 

1.  A  judgment  on  a  mortgage  does  not,  he- 
fore  any  sale  or  conveyance,  exiio^isb  the 
debt  so  as  to  prevent  the  mortgagee  from  claim- 
ing the  proceeds  of  insurance  on  the  mortgac^ 
property.     Chipman  v.  CarroU  (Kan.)       9(K 

3.  Proceeding  upon  some  erroneous  leea' 
theory  applied  to  the  facts  will  not,  under  1^. 
T.  Code  Civ.  Proc.  g  1207,  defeat  plainliiTi 
right  to  such  relief  as  the  facts  may  warrant 
if  it  is  consistent  with  the  complaint  and  em- 
braced within  the  issue.  Cassagne  t.  Jfoma 
(N.  Y.)  m 

8.  The  assumption  of  a  court  of  geoersi 
Jurisdiction  in  another  state,  of  the  exercise  of 
Jurisdiction  to  annul  a  marriage  on  the  groand 
of  a  prior  existing  marriage  of  one  of  the 
parties,  and  a  dismissal  of  the  complaint  fc^ 
failure  to  prosecute  tbe  suit,  with  a  jadgment 
for  alimony  and  costs  in  favor  of  the  defend- 
ant, which  Jurisdiction  must  depend  on  stst- 
ute, — ^is  not  sufficient  to  create  a  presumptioB 
that  such  jurisdiction  existed.  KeUey  t.  Ee^ 
ley  (Mass.)  806 

4.  Absence  of  service  of  process  in  tbe  origiosl 
suit  may  be  shown  in  defense  of  a  suit  upoa  a 
Judgment  procured  in  another  state,  althoogb 
service  is  recited  as  a  fact  in  the  record  upon 
which  the  Judgment  is  based.    I^rice  v.  Sehof^^ 

fer  (Pa.)  f» 

KOTBB  AHD  BrIEFI. 

Judgment;  of  other  state;  oonteatin^  juris- 
diction. 699 

As  to  what  conclusive.  800 

JURISDICTION.      See    HuBsaHD    abd 

WlF£,  NOTBS  AND  BRIKm 

JURY.     See     Rbfbbknob^     Kotbb    akd 

BlUEFB. 

LABOR   OROAHIZATIOHa    8eo  L^ 

junction,  6. 

LAKE,    8eeWATEB8,8,Non8ANDBBarB. 
LARCEVT.    Bee  Cbdcvai.  L^w,  1, 1 


Law  or  Plagk— Mabtju  asd  Sjbuvamt. 


$» 


ULW  OF   PLACB.     Bee   Comfuov  or 

liAWflL 

It  AW  REPORTS.    Bee  CoFTRieHT. 
XiBOAOIES.    Bee  Exbcutobi  akd  Aduih- 

UTBATOBS;  YflhUk 

IiEGISLATURE.    Bee  Coubts,  1. 
LEVEE.    Bee  Waters,  L 

LIBEL  AHD  SLANDER. 

1.  The  mere  fact  tbat  words  attired  by  a 
%iiDe88  were  not  in  response  to  questions  does 
not  avoid  the  privilege,  if  they  were  spoken  in 
respect  to  pertinent  and  relevant  matters, 
all  hough  statements  offlciouslv  volunteered 
might  be  evidence  of  express  mafioe.  £take^ee 
V.  awtvtt(Oonn.)  106 

S.  Testimony  under  oath  before  a  commit- 
tee of  aldermen  investigating  charges  against 
the  city  board  of  public  works  is  not  abMlute- 
ty  privileged.  Id, 

8.  A  citizen  Is  privileged  In  going  before 
m  committee  of  aldermen  investigating  charges 
a^aiost  city  officials,  and  in  ffood  faith  giving 
eiich  information  as  he  may  nave  touching  the 
maiter  under  Investigation.  Id, 

4.  Pertinent  and  relevant  testimony  of  a 
witness  before  a  committee  of  aldermen  hav- 
Idg:  power  to  compel  testimony  is  within  a  con- 
ditional privilege  of  the  witness,  although  the 
committee,  appointed  to  investigate  certain 
charges  against  the  board  of  public  works,  had 
extended  the  scope  of  its  investigation  to  other 
chflrees  against  the  board,  and  the  evidence 
Has  given  In  respect  to  these.  Id. 

KoTBS  A]n>  Briefs. 

Libel  and  slander;  privilege  of  witnesses  as 
to  siaiements.  106 

LIBRARY.    See  Batlmbnt,  L 

LICENSE,    Bee  also  CoBOfSBOB,  i. 

A  license  fee  of  |200  for  doing  express 
business  in  a  city  of  16,000  inhabitants  is  not 
Buown  to  be  prohibitory  or  destructive  of  the 
bu.sinesa  of  express  companies,  even  if  it  be 
ibnt  any  judicial  action  could  be  based  on  such 
a  showing.    Otbome  ▼.  State  (Fla.) ,  1£0 

LIENS.    Bee  Attornktb;  Factobs. 

LIGHTNING  RODS.     See  Comkebob, 

LIMITATION  OF  ACVIONS.    Bee  also 
CoKFLiOT  or  Laws,  8. 

1.  A  partial  payment  by  one  of  two  parties 
ointly  and  severally  liable  upon  a  promissory 
Dote  win  not  suspend  the  running  of  the  stat- 
■te  in  favor  of  the  other.  Cawh&k  v.  Shingle 
Wyo.)  fi08 

d.  Fraudulent  concealment  of  a  cause  of  ac- 
lon  takes  the  case  out  of  the  bar  of  the  statute 
A  limitations,  unless  plaintiff's  failure  to  dis- 
cover the  facts  is  due  to  hisn<^]igenoe»  Texae 
%  P.R,(k.  T.  Gajf  (Tei.) 
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KOTBB  ABD  BsiRFa 

Limitation  of  action;  suspension  of  suit  by 
payment  by  one  party.  (m 

ItLOYDS.  Bee  Ikbubabcb,  8,  Norsa  abi> 
BHUfiva. 

LOGS.    Bee  Tboybb,  9l 
LOOKOUT.    Bee  Railroads,  1. 

MANDAMUS. 

It  is  not  the  duty  of  the  auditor  to  exsmine 
and  adjust  an  appropriation  by  the  le.cialnture- 
in  the  nature  of  a  gift  or  donation  to  a  desig- 
nated countv  for  the  expenses  of  a  murder 
trial,  under  Neb.  Const  art  9,  8  9,  making  it 
the  duty  of  the  legislature  to  provide  by  law^ 
tbat  all  claims  upon  the  treasurer  shall  be  ex- 
amined and  adjusted  by  the  auditor  and  ap- 
proved by  the  secretary  of  state  before  any 
warrant  for  the  amount  allowed  shall  be- 
drawn;  but  his  only  duty  is  the  ministerial  one 
of  issuing  a  warrant  for  such  appropriation; 
and  mandamus  lies  to  compel  its  issuance. 
8taU,  Sdyre,  ▼.  Moore  (Neb.)  774 

MARRIAGE.  See  Husband  abd  Wipr, 
Notbs  abd  Brikfsl 

MASONS.   See  AflsociATiONs:  Bbnetolbnt- 

SOGIETIKS,  1. 

MASSES.   See  Chabxtieb,  8;  Wills,  Notes 

ABD  BRIEFa 

MASTER  AND  SERVANT,  See  also 
Chabities,  1,  2;  CoNSTiTU  riONAL  Law, 
7,  9;  Pboximatb  Cause;  Tbial,  9,  10. 

1.  For  negligence  in  respect  to  acts  which 
the  duty  of  the  master  to  the  servant  requires 
to  be  performed,  the  master  is  liable  if  injury 
results  to  the  em  ploy  §,  without  regard  to  the 
rank  or  title  of  the  agent  whom  he  has  en- 
trusted with  its  performance.  Bankine  v. 
New  T<yrk,  L,  B,  i  W.  R,  Oo,  (N.  Y.)       896^ 

2.  The  master's  knowledge  of  the  bad  repu- 
tation for  intemperance  of  a  person  employed 
as  brakeman  on  a  traiu  is  not  necessary  to- 
render  him  liable  for  injuries  caused  by  the 
brakeman's  unfitness,  if  he  was  negligent  in 
not  knowing  of  such  reputation,  liiorfolk  A 
W.  R.  Co.  V.  Boowr{}AA.)  710' 

8.  The  work  of  raisin  ir  a  party- wall  is  neither 
dangerous  nor  extraordinary  in  itself,  so  as  to- 
make  the  person  for  whom  it  is  done  liable- 
for  negligence  of  an  independent  contractor  in 
doing  the  work.    Negue  v.  Becker  (N.  Y.)  66T 

4.  Employes  of  a  contractor  eo caged  ii^ 
taking  earth  away  from  cars  for  a  consignee, 
who,  to  facilitate  the  work,  dump  the  earth, 
from  the  car  on  request  of  the  railroad  crew, 
are  not  voluuteers  so  as  to  preclude  recovery 
from  the  railroad  company  for  injury  by  the 
tipping  over  of  a  car,  due  to  defects  therein 
and  to  improper  loading.  QDonneU  ^, •Maine 
C.  R,  Oo.  (Me.)  65& 

5.  One  assisting  the  servants  of  another  to 
facilitate  his  own  bui«ineRS  or  that  of  another 
If  not  their  fellow  stfvanw  AL 


€96 
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lUkllroad  employes* 

6.  A  railroad  company  Is  liable  to  an  em- 
ploy6  for  failure  to  keep  it8;fence  in  repair  as 
required  by  statute,  if  he  is  injured,  without 
his  fault,  in  consequence  thereof  by  collision 
of  a  train  on  which  he  is  employed,  with  an 
animal  upon  the  traclu  Dickion  y.  Oma/ia  db 
81.  L,  R.  Co.  (Mo.)  830 

7.  The  negligence  of  the  conductor  of  a  con- 
-struct  ion  train  in  leaving  open  a  switch  which 
a  rule  of  the  company  makes  it  his  duty  to 
attend  to  in  person  is  the  negligence  of  a  fel- 
low servant  of  a  fireman  on  a  passenger  train 
who  is  injured  in  consequence  of  the  open 
•switch.  8t.  LauU.  1.  M.  d  8.  B.  Co.  v.  Need- 
ham  (C.  C.  App.  8th  C.)  888 

8.  A  railroad  engineer  is  not  negligent  in 
remaiDing  on  his  engine  after  the  front  pair  of 
small  wheels  under  the  engine  is  derailed  and 
he  has  reversed  his  engine  and  put  on  air 
brakes,  even  if  this  is  not  the  safest  and  most 
prudent  course.  Diduon  y.  Omaha  dt  8i,  L. 
R.  Co.  (Mo.)  820 

9.  Disobedience  by  an  engineer  of  a  rule 
Tequiring  a  train  to  be  kept  under  control  and 
prepared  to  stop  in  case  the  track  is  obstructed 
^oes  not  affect  the  liability  of  the  company  for 
his  death  caused  by  a  collision  with  an  animal 
•on  the  track,  where  the  road  was  not  fenced  as 
required  by  law,  if  the  most  diligent  care  and 
•careful  control  of  the  engine  could  not  have 
prevented  the  collision  after  the  danger  ap- 
peared. Id, 

10.  The  duty  of  opening  and  closing  a  switch 
In  the  ordinary  operation  of  a  railroad  is  not 
one  of  the  personal  duties  of  the  master  whidi 
-cannot  be  delegated  to  a  servant  so  as  to  briog 
negligence  in  respect  to  it  within  the  rule  as  to 
fellow  8ervant&  8i.  LouU,  I,  M,d  8.  B.Co.v. 
Needham  (C.C.  App.  8th  C.)  888 

11.  A  train  dispatcher  who  controls  and  di- 
rects the  movements  of  trains  is  not  the  fellow 
servant  of  a  fireman  on  a  passenger  train  em- 
ployed by  the  same  company.  lAtile  Rode  dk 
M.  B.  Co.  y.  Barry  (Ark.)  886 

12.  A  train  dispatcher  in  sending  special 
telegraph  orders  for  the  movement  of  trains, 
which  are  entirely  controlled  by  such  orders 
because  they  are  behind  time,  is  not  a  fellow 
eervant  of  the  fireman  on  one  of  such  trains, 
but  is,  in  respect  to  such  duty,  acting  as  the 
master,  as  his  alter  ego.  Hanbini  y.  ^etcTork, 
L.B.dW.  B.  Co.  (N.  T.)  896 

18.  A  train  dispatcher  with  power  to  em- 
plojT  and  discharge  flagmen  and  brakemen,  and 
having  general  diarge  of  the  trainmen  of  one 
-division  and  movement  of  trains  thereon,  but 
without  power  to  employ  enginemen  and  fire- 
men,— ^is  the  fellow  servant  of  an  engine- 
man  who  is  injured  in  consequence  of  the 
train  dispatcher's  negligence  in  sending  in- 
•competent  or  unfit  brakemen  with  the  train. 
Norfolk  db  W.  B.  Co,  y.  Hooeer  (Md.)  710 

14.  The  conductor  of  a  freight  train,  having 
exclusive  control  thereof  in  relation  to  other 
•employes  acting  under  him  on  the  train 
directing  its  movements,  occupies  the  position 
of  a  vice- principal  toward  a  brakeman  injured 
by  such  conductor's  suddenly  ordering  the 
train  to  start  while  the  brakeman  is  in  a  poti- 
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tion  of   danger.       Canadian  P.    221    Cb.  y. 
Johnston  (C.  C.  App.  2d.  C.)  479 

Mininn^  employes* 

16.  A  custom  which  imposes  on  another  em- 
ploy6  the  work  of  posting  and  propping  the 
roof  of  a  coal  mine  cannot  exonerate  a  miner 
from  the  duty  imposed  on  him  by  statute  to  do 
this,  in  order  to  shift  the  risk  undertaken  by 
himself  over  on  his  employer.  OonmtUdaifd 
Coal  dk  Min.  Co.  y.  Floyd  (Ohio)  848 

16.  An  experienced  miner  fcnowinf  the 
danger  of  working  in  a  room  Ineufflfnentlj 
propped,  who  continues  to  work  therein  with- 
out complaint  after  knowing  the  inoompeleDcy 
of  a  persons  employed  to  prop  it^  aasamea  the 
risk.  M. 

17.  A  coal  mine,  being  a  place  in  which  con- 
ditions are  constantly  changing,  is  not  a  place 
furnished  by  the  master  for  employes,  within 
the  spirit  of  those  decisions  which  deny  the 
right  of  the  master  to  delegate  to  a  servant  the 
duty  of  providing  a  safe  place  for  his  em- 
ployes. Id. 

NoTE»  aud  Bribf& 

See  also  Chabitibs;  CoNBrrruTiOHAi.  Law; 
Railroaob. 

Master  and  servant:  train  dispatcher  and 
telegraph  operator  as  fellow  servant  of  train- 
men:—(I.)  general  doctrine:  (11.)  special  prin- 
ciples against  the  relation;  (ill.)  train  dis- 
patcher; (a)  not  a  fellow  servant;  Qt)  a  fellow 
servant;  (IV.)  telegraph  operator;  (a)  not  a  fel- 
low servant;  (6)  a  fellow  servant  886 

Liability  of  master  for  injuries  caused  to  one 
servant  by  the  incompetency  of  a  fellow  ser- 
vant:— (1)  employment  generally;  (2)  retentios 
in  employ;  (8)  incompetency  through  uae  of 
liquor;  (4)  pleading  incompetent^;  (S)  evi- 
dence; (a)  generally;  Q>)  specinc  acta;  («)  notioa 
to  company;  {d)  burden  of  proof.  716 

Statutory  regulations  for  the  protecdon  and 
safety  of  workmen  in  mines: — (L)  props;  (EL) 
cage  and  signals;  (III.) shafts  and  fences:  (TV.) 
escape  and  ventilation  shafts;  (Y.)  misoellaoe- 
ous.  848 

Relation  of  servant  riding  on  train.  157 

Who  are  fellow  servants.  896 

Volunteers  injured  by  servants;  aiding 
servants  to  facilitate  own  business.  659 

Yioe-principal  a  fellow  servant        470.  834 

MAXIMS.    See  also  Statutes,  Kotbb  akd 
Bbistb. 

1.  Damnum  absque  injuria  Barroise^  v. 
Syeamcre  (111.)  535 

2.  Expressiouniuaestexclusioalteriiis.  lU 
Fo8S  (Cal.)  598 

8.  He  who  comes  into  equity  must  come 
with  clean  hands.  Taie  Qa$'8toM  Co.  v.  WU^ 
cooD  (Ck>nn.)  91 

4.  Index  animisermo.  8heUenberfferr.  R/tn^ 
9om  (Neb.)  564 

6.  Sic  ntere  tuo  nt  non  alienum  todas. 
Smith  V.  Norfolk  dt  8.  B.  Co.  (N.  C.)  287 

MaUhewi  v.  8t.  Louis  A  8.  F.  B.  Co.  (Mo.)  161 

MERGER.    See  Executobs  akd  Ai>iiDr- 


MiLL8— Park  CoKicifisiOKBBS. 
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MXIiLS.    See  CoNariTUTioHAii  Law,  11, 13. 

MIKES.    Bee  also  Masteb  ahd  Servant, 
15-17. 

Petroleum  or  mineral  oil  in  place  is  a  part  of 
the  realty  and  of  the  inheritance.  Williamson 
T.  Jones  (W.  Va.)  222 

NOTBS  AKD  BkIBTS. 

Mines;  nature  of  property  in  mineral  oil  or 
gas: — natural  ens;  petroleum;  right  to  drill 
through  coal  of  another  owner;  nature  of  in- 
terest in  leases.  222 

MORTOAOB.    See  also    Iksolvekct,   2; 
inbura17ce,  16-22;  judgment,  1. 

Notes  aisd  Bbieks. 

See  also  Ihsuramcb. 

Mortgage;  rights  under  common-law  mort- 
gage; mortgagee  in  possession;  conversion  of 
timber  by  mortgagee.  699 

MUNICIPAL  CORPORATIONS.   See 

also  Bathing  Resort;!  Constttutional 
Law,  13;  Eminent  Domain,  1,  2;  £vi- 
DENCB,  4;  Parliamentar?  Law. 

1.  Territory  containing  nearly  86  square 
miles,  the  greater  part  of  which  consists  of 
wild  lands  and  about  150  cultivated  farms,  in- 
clading  several  postofflces,  8  railroad  stations, 
and  17  platted  tracts  which  are  in  no  way  con- 
nected, and  some  of  which  are  entirely  unin- 
habited, while  the  most  populous  has  only 
about  20  families,  cannot  become  an  incorpo- 
rated village  under  a  statute  authorizing  the  in- 
corporation of  a  platted  tract  and  "lands  ad- 
jacent."   Biate,  Onild$,  v.  MinneUmka  (Minn. ) 

756 

2.  "Lands  adjacent"  to  a  district  platted  into 
lots  and  blocks,  which  may  be  included  in  an 
incorporated  village  under  Minn.  Laws  1886, 
chap.  145,  can  incuude  only  those  landB  which 
lie  so  near  the  center  or  nucleus  of  population 
on  the  platted  lands  as  to  be  somewhat  subur- 
ban in  their  character  and  to  have  some  com- 
munity of  interest  with  the  platted  portion  in 
the  maintenance  of  a  village  government,  and 
cannot  include  large  tracts  of  rural  territory, 
which  have  no  natural  connection  with  any 
Tillage  and  no  adaptability  to  village  purposes. 

Id, 

8.  The  neglect  of  the  city  police  to  abate  and 
suppress  such  a  nuisance  as  coasting  upon  the 
public  streets  of  a  city  does  not  make  the  city 
liable  for  damage  done  to  a  traveler  on  the 
street  by  one  engaged  in  coasting.  WUming- 
ton  V.  Vandegrift  (Del.)  6& 

4.  A  municipality  may  manufacture  and 
supply  electricitv  for  municipal  purposes  and 
for  the  use  and  benefit  of  such  of  its  inhab- 
itants as  wish  to  use  and  are  willins  to  pay  for 
it  at  reasonable  rates.  Linn  v.  CScmbersburg 
(Pa.)  217 

NOTBS  AND  BRTBF0. 

See  also  Buildihgb. 

Municipal  corporations;  physical  character- 
istics necessary  to  municipal  organization.   765 

Liability  for  coasting  on  street.  680 

25  L.  R.  A.  67 


Liability  as  to  bathing  resort  091 

Power  to  operate  electric-light  plant       220 

NATIONAL  BANK.    Bee  Banks,  4-6. 

NATURAL  OAS.  See  Minbs,  Notes  and 
Briefs. 

NEGLIGENCE.  See  also  Master  and 
Servant.  8;  Railroads,  4,  6;  Street 
Railways,  1;  Trial,  7.  8. 

1.  The  negligence  of  a  parent  in  permitting 
an  infant  to  wander  upon  a  railroad  track  win 
not  be  imputed  to  it  so  as  to  preclude  a  recov- 
ery by  it  for  an  injury  there  received.  Bot- 
tom V.  Seaboard  A  R.  /?.  Ch,  (N.  C.)  784 

2.  One  who  has  voluntarily  disabled  him- 
self by  reason  of  intoxication  is  held  to  the 
same  degree  of  care  and  prudence  for  his 
safety  that  is  required  of  a  sober  person. 
Smith  V.  Norfolk  d  &  B.  Oo.  (N.  C.)  287 

8.  The  rule  of  contributory  negligence  is 
simply  a  means  of  determining  whether  the 
plaintiff's  negligence  is  a  remote  or  proximate 
cause  of  the  injury.  Id, 

4.  If  the  injury  could  have  been  prevented 
by  the  exercise  of  reasonable  care  and  pru- 
dence on  the  part  of  the  defendant  after  plain- 
tiff's negligence  occurred,  contributory  negli- 
gence is  not  a  defense.  id. 

Notes  and  Bribf& 

See  also  Railroads;  Street  Railwats. 

Negligence;  as  to  unsafe  premises;  as  to 
trespassers.  564 

NEWSPAPERS.  Bee  Pabliamkhtart 
Law. 

NOTARY.    See  LfBUBANOB,  96L 

NOTICE.  See  Corporations,  1,  Nonsa 
AND  Brc BFs;  Insuranob,  18,  18. 

NUISANCES.    See  Courts,  % 

OFFER.    Bee  Rbward. 

OFFICERS.  Bee  also  Governor,  Notbs 
andBbikfs. 

A  lustice  is  not  personally  liable  for  order- 
ing the  exclusion  of  spectators  from  his  court- 
room, and  the  actual  removal  of  a  person  by 
an  officer  under  his  direction,  where  he  acts  in 
the  mistaken  belief  that  the  case  is  one  which 
he  is  justified  in  conducting  with  closed  doors. 
Williamson  v.  Lacy  (Me.)  600 

OIL.  See  Mines,  Notes  and  Bribts;  Waste. 

PARENT  AND  CHILD.  See  also  Con- 
tracts, 2;  Infants. 

Notes  and  Brisfsw 
Parent  and  child;  contract  of  adoption.  207 


PARK    COMMISSIONERS.    See    Es- 

toffel,  %. 


Pabliamkhtabt  Law— PBGifaTBB& 


PARLIAMENT  ART  LAW. 

A  tie  vote  on  which  the  mayor  may  give  a 
castiD jT  vote  for  each  of  two  official  newspapers 
to  be  chosen  is  presented  by  a  vote  of  twelve 
aldermen  and  in  which  three  newspapers  re- 
ceive four  votes  each,  where  the  charter  pro- 
vides that  two  shall  be  chosen,  but  that  each 
alderman  shall  vote  for  one  only,  and  a  general 
charter  provision  gives  the  mayor  a  casting 
vote  in  case  of  a  tie.  Wooiter  ▼.  MuUim 
(Conn.)  C»4 

Notes  Aim  Briefs. 
Parliamentary  law;  as  to  casting  vote.    094 

PARTNERSHIP.      See     Attachment, 
Notes  Aia>  Bbiefs. 

PARTY-WALL. 

Carry ipg  up  a  party- wall  for  a  three  story 
building,  as  contemplated  by  the  coo  tract  un- 
der which  it  was  built,  although  the  other 
party  has  erected  a  building  only  two  stories 
bi^h,  does  not  make  the  owner  of  the  new 
building  an  insurer  against  injuries  which  may 
result  to  his  neigh l^r's  property,  or  render 
him  liable  for  a  falling  of  the  wall  without 
any  negligence  on  his  oart.  Negtu  y.  Becker 
(N.Y.)  667 

Notes  and  Briefs. 

Party-wall;  liability  for  damages  caused  by 
raising.  668 

PASS.    See  Cabbiers,  6,  7. 

PATMENT.    See  Eminent  Domain,  4. 

PENALTY.    See  Insubancb,  4 

PHYSICAL    EXAMINATION.       See 

DlSCOVBBT  AND  InBPBOTION,  NoTBS  AND 

Briefs. 

PLEADING.    See  also  Judgmbnt,  9l 

1.  The  mere  conclusion  of  the  pleader 
that  a  standpipe  or  water-tower  is  liable  to 
blow  over  or  burst  is  not  a  sufficient  averment 
of  special  damages.    Barrows  v.  Sycamore  (111.) 

686 

2.  An  allegation  that  a  standpipe  obstructs 
the  light  to  a  building  is  a  sufficient  allegation 
of  special  injury  to  the  owner.  Id. 

8.  A  single  count  is  sufficient  in  an  action  in 
which  the  relief  sought  is  merely  the  recov- 
ery of  the  purchase  price  of  a  machine,  al- 
though two  causes  of  action  are  relied  upon 
to  sustain  the  recovery,— one  for  breach  of 
contract  in  failfng  to  pay  the  purchase  price, 
and  the  other  in  tort  for  forcibly  preventing 
the  seller  from  regaining  possession  of  the 
machine.  Croft  B^fHgerating  Math,  Co.  v. 
Quinnipicic  Brew,  Co.  (Conn.)  866 

4.  A  replv  to  the  plea  of  a  release,  that  it 
was  obtained  by  fraud,  may  be  sufficient  in  an 
action  at  law  without  resorting  to  equity  to 
cancel  the  document.  Oirard  v.  8t.  Louie 
Car-  Whetl  Co.  (Mo.)  614 

6.  A  recoverjr  for  injury  Yxj  fire  set  out  bv 
a  locomotive,  without  proof  of  negligence,  wifi 
B5  L.  R.  A. 
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not  be  prevented  where  tbe  statute 
such  recovery,  by  the  mere  fad  tli«t 
is  alleged  in  the  petidon.    Cam^beU 
aouri  P.  R  Co.  (Mo.) 

Notes  and  Bbxeml 
Pleadings;  sufficiency  on  demmxcfc. 

PLEDGE   AND   GOLLATEKAZi  SB- 
CUBITY. 

1.  Delivery  of  the  property  pledged  to  the 
creditor,  or  to  a  third  person  to  hold 


for  the  creditor,  is  indispensable  to  perfect  a 
contract  of  pledge;  and  when  delivened  to  tbe 
third  person  he  must  of  course  know  of  the 
trust  and  accept  the  obligation  it  imposes. 
Be  Lanavj^e  SveeeeeUm  (I<<a. )  577 

2.  The  possession  of  securities  salBcKDt  t? 
create  a  t»1edge  is  not  shown  by  placing  tbem  m 
a  bank  box  which,  with  the  key,  is  given  to  tl-e 
debtor^s  clerk  for  the  purpose  of  depo^dtlog  it.e 
box  in  a  bank  and  deliveriag  possession  thereof 
to  the  creditor  in  pursuance  of  a  promise  of  a 
pledge,  although  the  creditor  is  notified  of  this 
deposit  and  of  the  clerk's  instructions  to  delivv 
the  securities  when  called  for,  where  they  re- 
main  in  the  bank  uncalled  for  until  tbe  (kath 
of  the  debtor.  Id, 

Notes  aivd  Bbiefs 

How  far  pledge  may  be  effectual,  of  whid> 
the  pledgor's  agent  is  made  depositary.       577 


POLITICAL 

Equity,  2. 


RIGHTS. 


6ee      also 


Notes  ajtd  Briefs. 


Political  rights;  chanceiy  jurisdiction  to  pro- 
tect. 143 

PRESUMPTION.    See  Evmsvos. 

PRINCIPAL  AND  AGENT.    See  also 
Ihsurauce,  4-7,9. 

The  death  of  the  employer  terminatea  the 
right  of  his  clerk  to  deliver  securities  under 
instructions  to  deliver  them  to  a  creditor  as  a 
pledge.    Re  Lanausife  dueeeetion  (La.)         C77 

PRISON.    See  Domciu 

PROHIBITION. 

1.  An  agreement  of  counsel  that  a  Instioe  of 
the  peace  is  an  aged  man  not  to  be  affected  to 
his  disadvantage  by  the  result  of  the  proceed- 
ing will  not  prevent  a  writ  of  prohibition 
against  unlawful  proceedings  in  his  court  from 
issuing  against  him  as  well  as  the  party  and  bis 
counsel.    Bullardv.  77iarpe(Vt,)  «05 

2.  A  writ  of  prohibition  will  issue  again^ 
actions  brought  before  a  justice  of  the  peace 
by  splitting  up  an  entire  cause  of  action  so  ai 
to  make  tbe  amount  claimed  in  each  too  small 
to  permit  an  appeal,  where  relief  has  been 
denied  by  the  justice,  leaving  no  other  remedv. 

PROMOTERS.    See  GoBFOBATiOHs,  2,1^ 
Notes  and  Bbievs. 


PbOXIMATB  CaUBB— RBGBiyJUUk 
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PROXIMATE  CAUSE. 

Collision  of  a  train  with  an  animal  on  the 
track,  which  derails  the  front  pair  of  small 
wrlieeU  under  the  engine,  is  the  proximate  cause 
of  injury  to  the  engineer,  who,  after  refers- 
iog  his  engine  and  applying  an  air  hrake,  goes 
out  on  the  running  hoard  to  the  steam  chest 
and  la  killed  by -the  deraih'ng  of  the  engine  as 
it  strikes  a  switch  less  than  1,000  feet  from 
the  point  of  collision.  Dickson  ▼.  OmaAa  <fi 
St.  L.  B.  Co.  (Mo.)  920 

QUO  WARRANTO.    See  Tbial,  t 

RAIIiROAD& 

As  Carriers,  see  Cabriers. 

Bee  a1soCoN8TiTi7noNAi<  Law,  6,  6,  8;  Con- 
tracts, 10;  Eminent  Domain.  5,  8;  In- 
junction, 6-10;  Insurance,  14;  Master 
AND  Servant,  6-18;  Nbgligenob,  1; 
Pleading,  6;  Reobiyebs,  2,  8. 

1.  The  duty  of  the  engineer  of  a  railroad 
train  to  keep  a  vigilant  lookout  on  the  track  in 
order  to  discover  and  avoid  any  obstructions 
that  may  be  encountered  thereon  is  enforceable 
in  favor  of  helpless  persons  upon  the  track  be- 
tween crossinga,  when  it  can  be  exercised  con- 
sistently with  giving  the  attention  to  the  engine 
necessary  to  its  safe  and  proper  management. 
Smith  V.  IfoTfM  A  8.  B.  Co,  (N.  C.)         287 

2.  Failure  hj  an  engineer  to  exercise  ordi- 
nary care  to  discover  persons  on  the  track  in 
time  to  avoid  injuring  them  is  not  such  willful 
and  wanton  negligence  as  to  exclude  the  de- 
fense  of  contributory  negligence  in  case  a  per. 
son  so  situated  is  injured.  Id, 

8.  Failure  of  an  engineer  to  stop  a  train, 
which  is  due  merely  to  Its  lack  of  proper  equip- 
ment, where  he  was  guilty  of  no  negligence 
after  discovering  the  danger,  will  not  preclude 
the  defense  of  contributory  negligence,  where 
an  intoxicated  person  is  on  the  track  and 
struck  by  the  train.  Id. 

4.  A  child  twenty-two  months  old  cannot  be 
charged  with  negligence  for  straying  upon  a 
railroad  track.  Bottonu  v.  Seaboard  A  B.  B. 
Co,  (N.  C.)  784 

5.  A  railroad  company  is  liable  for  inluring 
a  chfld  of  tender  years  upon  its  track,  if,  con- 
sistent with  the  attention  demanded  by  the 
engine.  Its  danger  could  have  been  discovered 
in  time  to  avoid  the  injury  by  stopping  the 
train.  Id. 

Fires. 

Bee  also  Constitutional  Law,  6,  8. 

6.  Absolute  liability,  and  not  merely  a  prima 
facie  linbility,  is  created  for  fires  set  by  loco- 
motives, under  Mo.  Rev.  Stat.  1889,  §  2616, 
declaring  that  each  railroad  corporation 
'  'shall  be  responsible"  i n  such  cases.  Matthews 
V.  St.  Louis  dt  S.  F.  B.  Co.  (Mo.)  161 

7.  Allowing  weeds  to  grow  on  one's  prem- 
ises cannot  oe  held  to  l^  contributory  negli- 
gence which  will  defeat  the  liability  of  a  rail- 
road company  for  a  fire  communicated  from  a 
locomotive, —  especially  under  a  statute  which 
makes  the  railroad  company  an  insurer  against 
fires  thus  caused.  Id. 

8.  Including  in  damages  for  condemnation 
96L.IC  A. 


an  allowance  for  the  danger  of  fire  by  opera- 
tion of  a  railroad  will  not  prevent  the  owner  of 
propertv  from  recovering  for  its  loss  by  subse- 
quent fire  communicated  from  the  railroad 
locomotives,  as  the  original  damages  were  com- 
pensation for  the  depreciation  to  the  value  of 
the  property.  Id. 

9.  There  is  no  constitutional  objection 
i^inst  making  a  railroad  company  absolutely 
liable  for  the  injury  caused  by  fire  set  out  bv 
its  locomotives  along  the  line  of  its  roaa. 
CampbeU  r.  Missouri  P.  B.  Co.  (Mo.)  176 

10.  A  statute  making  railroad  companies 
responsible  "to  every  person  or  corporation 
whose  property  may  be  injured  or  destroyed'* 
by  fire  set  out  by  their  locomotives  will  not  be 
limited  by  construction  to  embrace  only  insur- 
able property,  although  the  companies  are 
given  by  the  statute  an  insurable  interest  in 
the  property  for  the  destruction  of  which  thev 
may  be  liable.  Id 

Waters. 

11.  A  railroad  company  in  bridging  a  stream 
must  provide  a  sufficient  waterway  for  the  pass- 
age of  the  water,  including  the  superabundant 
water  which  flows  into  and  down  the  stream 
in  times  of  ordinary  floods.  Cairo,  V.  it  O. 
B  Co.  V.  BresooTt  (0.  0.  D.  Ind.)  627 

12.  The  easement  of  a  railroad  oompanv 
under  a  deed  conveying  the  same  estate  which 
could  have  been  acquired  under  condemnation 
proceedings  prevents  the  construction  by  the 
owner  of  the  fee  of  levees  on  a  river  bank, 
which  W0uld  change  the  natural  condition  of 
a  river  over  which  the  road  runs,  in  time  of 
ordinarv  floods,  thereby  causing  injury  to  the 
railroad  approach  and  track,  or  rendering  the 
company  liable  for  injuries  to  other  persons  bv 
water  impeded  by  the  bridge.  Id. 

Notes  and  Beibfb. 

See  also  Ck>N8TrruTioNAL  Law. 

Validity  of  sale  of  real  estate  by  railroad 
corporation.  189 

Duty  to  maintain  lookout  on  railroad  trains: 
->f allure  to  maintain  lookout  at  crossings: 
lookout  for  persons  on  track;  general;  party  on 
track  in  city;  trespassers;  employ^  on  track; 
injuries  to  passenger;  stock;  the  law  in  Ten- 
nessee. 287 

Obligation  of  railroad  company  to  em- 
ploy 6s  as  to  fencing  track;  statutory  duty  to 
fence;  liability  in  absence  of  statute.  820 

Care  required  of  railroad  companies  to  pre- 
vent injuring  small  children  upon  the  track: — 
(I.)  duty  of  railroads  to  fence  against  children; 
(II.)  duty  to  discover  child  on  track;  (111%) 
lookout  for  children;  (TV.)  negligence  after 
discovery;  (V.)  failure  to  give  signal;  (VI.) 
speed;  (VII.)  city;  (VIII.)  foot  caught;  (IX) 
sudden  appearance  of  child;  (X)  projecting 
timber  or  car;  (XI.)  gross  negligence.  784 

RECEIVERS.  See  also  Banes.  0;  Con- 
spiracy, 4:  CoBPOKATiONs,  8;  (Josts  and 
Pees;  Ooubts,  4,  5;  Estoppel,  4;  Gab- 
ni8hment,  2;  injunction,  6-10. 

1.  A  statute  declaring  that  no  receiver  shall 
be  appointed  on  petition  of  the  owner  of  the 
property  is  but  a  legislative  declaration  of  the 
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Refbrbncs — Sfkoifio  Pbrfobmakcb. 


rule   of   equity.     Texas  d  P.  R,  Ca.  v.  Oay 
(Tez.)  52 

2.  A  person  appointed  receiver  of  a  railroad 
by  a  court  without  jurisdiction,  if  permitted 
by  the  railroad  company  to  take  possession  and 
operate  the  road,  is  merely  the  agent  of  the 
company,  which  is  liable  for  his  negligence. 

Id. 

8.  ▲  railroad  receiver  appointed  by  collu- 
sion of  the  parties  to  the  suit  is  no  more  than 
an  agent  or  superintendent  of  the  railroad  com- 
pany, for  whose  acts  the  company  is  liable, 
although  the  law  would  not  have  made  the 
company  liable  for  his  acts  if  he  had  been  law- 
fully appointed.  Id, 

4.  An  ancillary  receiver  may  be  appointed 
by  the  Michigan  chancery  court  to  aid  the  re- 
ceiver appointed  for  a  benefit  society  by  the 
courts  of  the  state  of  its  residence,  in  collect- 
ing assessments  located  in  Michigan  and  which 
belong  to  the  order.  Baldwin  v.  Hdimer 
(Mich.)  789 

5.  Local  branches  of  a  foreign  benefit  so- 
ciety which  has  become  insolvent  cannot  re- 
fuse to  turn  over  assessments  in  their  hands  to 
an  ancillary  receiver  appointed  to  aid  the  for- 
eign receiver  in  collecting  in  the  assets,  to  be 
b^  him  transmitted  to  the  foreign  receiver  for 
distribution  in  the  discretion  of  the  court,  if 
•uch  disposition  appears  to  lie  proper  and  con- 
sistent with  affordmg  due  protection  to  the 
citizens  of  the  state.  Jd, 

Notes  ahd  Bbibfb. 

Beceiver;  right  to  property  in  hands  of 
sheriif.  864 

REFERENCE.    See  also  Affisal  and  Er- 
BOB,  6. 

Long  accounts  in  a  counterclaim  in  an 
action  on  contract,  where  plaintiff's  claim  is 
disputed,  will  not  Justify  compulsory  refer- 
ence, under  the  provision  of  the  New  York 
constitution  for  "(rial  by  Jury  in  all  cases  in 
which  it  has  heretofore  been  used  in  the  col- 
ony of  New  York,"  since  the  practice  in  the 
Colony  permitted  a  setoff  onlv  with  plea  of 
payment,  which  admitted  plaintiff's  claim,  and 
the  provision  in  the  colonial  act  of  Dec.  81, 
1768,  for  reference  of  an  action  involving  a 
"long  account  either  on  one  side  or  the  oth- 
er," was  applicable  to  a  counterclaim  only 
when  plaintiff's  cause  of  action  was  not  dis- 
puted«    Steek  v.  Colorado  Fuel  db  L  Co,  (N.  Y.) 

67 

NOTBB  AND  BBIBFa 

Reference;  compulsory  reference  as  denial 
of  the  constitutional  rif&i  to  trial  by  Jury: — 
(L)  the  United  States  Constitution;  (II.)  where 
the  right  existed  prior  to  the  state  constitution; 
(m.)  state  statute  no  infringement  of  constitu- 
tional right;  (IV.)  equitable  account;  (V.)  con- 
Btitution  violated;  (vL)  action  at  law;  (VII.) 
state  constitution,  67 

RELEASE.    See  Plbadino,  4. 

REKAINDER.    See  Action  ob  Suit,  4; 
Taxes,  10. 

25  L.  R.  A. 


REPLEVIN.    See   also  Actioh  ob  Sdit, 

1;  Estoppel,  5. 

Notbs  akd  Bktef& 

Replevin;  barred  by  prior  Judgment  ia 
trover.  48 

RES  GEST£.    See  EvroRNCE,  9. 

RESUME.    For  resume  of  contents  of  book, 
see  p.  865 

REWARD. 

An  offer  of  reward  for  the  detection  of  a 
criminal,  although  unlimited  as  to  time  and 
never  withdrawn,  is  merely  a  proposal  which 
If  not  accepted  by  performance  within  a  rea- 
sonable time  ia  conclusively  presumed  try  law 
to  be  revoked.    MiteheU  r.  Abbott  (Me.)       503 

Notes  and  Briefs. 

Reward;  offer  of.  6M 

ROOMS.    See  Homestead. 

SALE.    See  Contbacts»  1;  Tikbbs. 

SCHOOLS.    See  also  Cohtbacts,  7. 

1.  A  school  commissioner  whose  authority 
is  not  confined  to  one  school  district,  but  ex- 
tends to  many  of  them,  with  power  of  soper- 
intendenoe  and  control,  is  to  be  daaaed  with 
the  town  and  county  officers  within  a  consti- 
tutional provision  as  to  the  election  of  officers 
restrictioffthe  franchise  to  male  citizena.  B» 
Qage  (N.  Y.)  781 

2.  The  subsequent  procurement  of  m  certifi- 
cate by  a  teacher  who  was  not  legally  author- 
ized to  teach  at  the  time  of  making  a  contract 
will  not  make  the  contract  valid  so  as  to  en> 
title  him  to  recover  for  breach  of  ft  bj  dis- 
charge. Hoemer  ▼.  Baneom  County  SMdon 
School  Diet,  No.  f  (N.  D.) 


781 


8.  A  school  board  has  power  to  adopt 
sonable  health  regulations  for  the  benefit  of 
pupils  and  the  general  publia  Dufkid  ▼. 
WiUiamepori  School  DtMt.  (Pa.)  15S 

4  A  school  board  has  the  right  to  exclude 
from  the  schools  those  who  do  not  comply  with 
a  regulation  of  the  city  authorities  and  tlie 
school  board  requiring  a  certificate  of  vaccina' 
tion  as  a  condition  of  attendance.  Jd. 

Notes  ahd  Bbtefs. 

Schools;  competency  of  teacher. 
Right  to  vote  in  school  elections 

SET-OFF.    See  also  Repebbkob. 

The  enhanced  value  given  to  logs  cot 
wrongfully,  but  in  good  faith,  by  their  removal 
to  a  place  where  the  true  owner  recaptures 
them,  belongs  to  him,  and  cannot  be  recouped 
against  the  damages  assessed  against  the  tres 
passer  in  an  action  for  other  logs  cut  with  them, 
but  not  recaptured.     Qaskine  ▼.  Da/oU  (N.  CJ 

818 

SOLICITATION.    See  Adtji/tebt;  Crix- 
ikalLaw,  Notes  ahd  Bbeefs. 

SPECIFIC  PERFORMANCE 

1.  Specific  performance  is  a  matter  of  dis> 
cretion  in  the  court,  which  withholds  or  grants 
relief  according  to  the  drcumstances  of  each 
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particular  case,  where  the  geaeral  rales  aBd 
principles  goTeroiDg  the  court  do  not  furnish 
any  exact  measure  of  justice  between  the  par- 
ties.   I^ifkaY.Roneky(t{eb,)  207 

2,  Specific  performance  of  a  parol  contract 
win  be  enforced  by  a  court  of  equity  where 
one  par^  has  wholly,  and  the  other  partly,  per- 
formed it,  and  its  nonfulfillment  on  the  one 
hand  would  amount  to  a  fraud  on  the  party 
who  has  wholly  performed  It  is. 

Notes  and  Bbiefb. 

Specific  performance;  discretion  as  to  grant- 
ing; certainty  of  contract.  207 

STAHDPIPB.    See  Hiohwatb,  2,  & 

STATE  INSTITUTIONS.    See  Injukc- 
Tioir,  1. 

STATUTES.    See  also  Iir JUircTioir,  0. 

1.  Statutes  should  be  so  construed  as  to 
give  effect  to  the  intention  of  the  legislature; 
and  if  a  statute  is  plain  and  unambiguous 
there  is  no  room  for  construction  or  interpreta- 
tion.   Shellenberffer  ▼.  Rantom  (Neb.)         564 

2.  A  penal  statute  should  not  be  construed 
strictl^r  for  the  mere  purpose  of  defeating  it, 
when  its  intent  is  plain.    Btate  y.  Btone  (Mo.) 

248 

8.  The  known  Judicial  construction  of  a  stat- 
ute by  courts  of  another  state  is  deemed  to  be 
adopted  by  the  legislature  when  it  adopts  such 
statute.  Matthews  ▼.  St.  Laui$  d  8.  A  B.  Co. 
(Mo.)  161 

4.  The  title  ''An  set  to  provide  for  con- 
struct] og  and  maintaining  dndos"  is  sufficient 
to  cover  provisions  for  appointment  of  a  com- 
mission, with  specified  powers,  to  provide  for 
leaving  assessments  for  the  cost  of  the  drains, 
and  the  issuance  of  county  bonds  to  meet  ex- 
penses, and  create  a  sinking  fund  to  pay  the 
bonds.    Martin  y,  Tyler  (N.  D.)  888 

5.  The  failure  of  a  provision  for  compensa- 
tion, in  a  statute  creating  a  drain  commission 
and  providing  for  construction  of  drains,  is 
fatal  to  the  entire  statute,  where  it  appears  that 
the  remainder  would  be  incapable  of  enforce- 
ment Id. 

6.  A  statute  requiring  voters  to  be  sworn 
as  to  their  inability  to  read  English  before  al- 
lowing a  person  to  mark  their  ballots  for  them 
is  mandatory,  and  not  merely  directory,  in  re- 
spect to  the  oath.  SUu,  Meynoldi,  v.  Map 
(Slich.)  826 

KOTBS  AVD  Bbikul 

Statutes;  how  far  statutes  wHI  be  regarded 
aa  having  abrogated  the  maxim  that  one  can- 
not profit  bv  his  own  wrong:— divorce  statutes; 
statutes  of  limitation;  statutes  against  foreign 
corporations;  statute  compelling  railroad  com- 
pany to  cany  baggage  free;  statutes  avoiding 
auction  sales  when  duty  unpaid;  statute  of 
frauds;  (a)  rule  of  construction;  (b)  prevention 
of  reduction  to  writing;  {e)  fraudulent  omission 
of  part  of  the  agreement;  id)  preventioga  will; 
(«)  the  rule  at  law;  statute  providin;;  for  dis- 
eharse  in  bankruptcy;  statute  imposing  liabil- 
ity for  negligence;  statutes  giving  dower; 
estoppel  genenUy;  Nebraska  dedsionSL      M4 

26URA. 


STREET  RAILWAYS.  8ee  also  Ck>ii8Ti. 
TUTioNAL  Law,  7,  9;  CoNTRACTrs^  11* 
Obihinal  Law,  8;  Trial,  5-7. 

1.  It  is  not  necessarily  negligent  for  a  cable 
car  to  follow  after  a  buggy  which  is  seen  upon 
the  track,  when  running  slowly  enough  so  that 
it  can  be  stopped  in  time  to  avoid  a  collision. 
meki  V.  (Xtizen^  B.  Co.  (Mo.)  508 

2.  The  presumption  that  a  person  seen  on  a 
street-car  track  will  leave  it  before  a  street  car 
reaches  him  cannot  be  indulged  in  when  a  child 
of  tender  years  is  seen  on  the  track.  Wallace 
▼.  City  d8.B.Go.  (Or.)  668 

8.  The  law  demands  greater  vigilance  and 
care  in  running  an  electric  street-car  over  a 
public  street-crossing  which  is  much  frequented 
by  children  going  to  and  returning  from  school, 
at  a  time  when  they  may  reasonably  be  ex- 
pected  to  be  using  the  crossing,  than  is  de- 
manded at  other  places.  Id. 

Notes  and  Bbibfb. 

Street  railways;  duty  imposed  on  street- 
railroad  companies  to  avoid  injuring  children 
on  the  track: — (L)  care  required  of  employes; 
(a)  lookout;  (()  speed;  (IL)  negligence  defined; 
(4)  lookout;  (6)  speed;  (UL)  negligence  a  ques- 
tion for  the  Jury;  (a)  lookout;  (fi)  speed.     663 

Injuries  by  street- car  collision  with  vehicles 
or  horses: — ^horses  or  vehicles  caught  in  dan- 
gerous places;  injuries  at  street  crossings; 
crossing  the  track  at  places  other  than  streets; 
injury  received  in  turning  out;  lookout;  rieht 
of  way.  608 

STRIKE*  See  Consfiract,  2;  brjiTKcrioir, 
7,  8,  Notes  and  Briefs. 

SUCCESSION  TAX.  See  GoNSTrru- 
TioMAL  Law,  14. 

TAXES.  See  also  Constitutional  Law,  14. 

1.  A  statute  commlssioniDg  a  township 
board  of  education  to  levy  a  tax  to  pay  a  claim 
for  which  no  legal  or  moral  obligation  exists 
is  unconstitutional  Marion  Ikop,  Bd.  of  ESdu. 
V.  State,  Lindeey  (Ohio)  770 

8.  A  state  cannot  tax  or  regulate  interstate 
commerce,  or  make  the  payment  of  a  tax  or 
the  taking  out  of  a  license  a  condition  prece- 
dent to  carrying  interstate  or  foreign  com- 
merce.    Otbome  v.  State  (Fla.)  120 

8.  The  Federal  Constitution  will  not  inval- 
idate a  state  tax  imposed  upon  domestic  cor- 
porations generally  because  it  incideo tally  af* 
fects  one  that,  under  state  authority,  is  en- 
gaRing  in  interstate  commerce.  State,  Lum- 
herviUe  Ddaware  Bridge  Oo.  y.  State  Bd.  of 
Aseeisore  (N.  J.  Sup.)  IM 

4.  A  yearly  license  fee  may  be  exacted  by 
the  state  from  which  the  right  is  derived,  with- 
out reference  to  the  nature  of  the  business  a 
corporation  may  be  authorized  to  carry  on, 
and  is  constitutional,  even  as  against  a  domes- 
tic corporation  created  for  the  purpose  of  en- 
gaging in  commerce  with  an  adjoining  state. 

Id, 

5.  The  right  of  corporate  existence  is,  in 
its  nature,  indivisible;  and  the  fee  therefor 
must  necessarily  be  an  entirety,  no  matter 
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where  the  property  of  the  company  is  sitoated 
or  how  its  capital  is  invested  or  employed. 
Btate,  LumberviUe  Delaware  Bridge  Co,  v.  /State 
Bd,  ofAsseseors  (N.  J.  Sup.)  184 

Saeeession  tax. 

6.  A  tax  upon  the  right  or  privilege  of  tak- 
ing property  hy  will  or  descent  under  the  law 
of  the  state  is  an  excise  or  duty,  and  not  a  tax 
on  property.    B^U  v.  Hamlin  (Me.)  682 

7.  A  succession  duty  or  tax  on  the  transmis- 
sion of  decedents'  estates  is  not  within  the 
scope  of  Me.  Const,  art.  9,  §§  7,  8,  providing 
for  the  valuation  of  property  and  that  It  shall 
be  ''apportioned  and  assessed  equally,  accord- 
ing to  the  value  thereof,"  as  these  sections  con- 
template only  the  general,  constantly  ocurring 
assessment  upon  the  juime  property,  and  do 
not  include  occasional  exceptional  and  special 
subjects  and  modes  of  taxation.  Id. 

8.  The  constitutional  requirement  of  uni 
f ormity  is  satisfied  by  a  tax  on  the  transmission 
of  property  by  will  or  descent  to  strangers  and 
collaterals,  when  it  is  uniform  in  its  rate  as  to 
the  entire  class  affected,  although  other  classes 
or  persons  are  exempted  from  the  tax.         Id, 

I  9.  The  statute  in  force  at  a  person's  death 
governs  the  decision  as  to  a  collate^a1-inhe^i^ 
ance  tax  on  his  estate.  Be  Roosevelfs  Estate 
(N.  Y.)  695 

10.  A  contingency  affecting  the  value  of  a 
vested  remainder  under  a  will  so  long  as  it 
coDtinues  will  prevent  the  charge  of  a  col- 
lateral-inheritance tax  upon  the  remainder.   Id, 

11.  Life  annuities  contingent  on  survivorship 
are  not  subject  to  a  coUateralinberitance  tux 
until  they  vest  by  the  termination  of  the  life 
on  which  they  are  contingent.  Id, 

12.  Each  beneficiary  is  entitled  to  receive 
$500  free  from  tax,  under  a  statute  providing 
that  all  property  which  shall  pass  by  will  or 
the  interstate  laws,  and  any  grantee  under  a 
conveyance  to  take  effect  after  death  of  the 
grantor,  shall  be  liable  to  a  tax  upon  its  value 
above  $500.    StaU  v.  Hamlin  (Me.)  682 

KoTBs  Aim  Bkisfb. 

Taxes;  validity  of  statute  ordering.         772 

On  franchise  of  corporations  engaged  in  in- 
terstate commerce.  135 

Succession  tax  on  contingent  estate.         696 

TELEGRAPHS.    See  also  Eioniert  Do 
MAm,  6. 

The  liabilitv  of  a  telegraph  company  for 
failure  to  send  a  message  is  not  defeated  by 
stipulations  against  liability  beyond  the  sum 
paid  for  senrling  unless  the  message  is  repeated, 
or  against  lialnlity  in  any  case  udIcss  claim  is 
presented  within  sixty  days  after  filing  the 
message  for  transmission,  as  such  conditions 
are  either  inapplicable  or  unreasonable  as  ap- 
plied to  such  a  case.    Frande  v.  Weeiern  U. 


TeUg.  Oo,  (Minn.) 
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TELEPHONES.     See  also  Emihbnt  Do- 
MAm,  6. 

TEST.    See  Contbacts,  1, 

THEATRES.    See  Infants,  1. 
25  L.R.  A. 


TIMBER.    See  also  Damaoes,  Z,  4. 

The  sale  of  standing  timber  by  a  written  In- 
strument not  acknowledged  or  recorded  as  i 
deed  amounts. only  to  an  executory  contractor 
revokable  license,  which  is  revoked  by  a  sub- 
sequent conveyance  of  the  land  to  another  per- 
son.   Fieh  y.  OapweU  (R.  I.)  158 

TOLLS.    See  Constitutional  Law,  11. 11 

TRADEKARK. 

1.  Uninterrupted  and  innocent  use  wilb- 
out  question  for  five  years  of  the  local  geo- 
graphical name  "Blackstone,"  as  the  name  of 
cigars,  will  not  be  judicially  interfered  with 
as  an  infringement  in  favor  of  one  who  maj 
have  first  used  the  name  for  cigars,  but  whose 
use  of  it  on  cigars  offered  for  Mle  has  been  in- 
termittent with  long  lapses.  Levff  ▼.  Waitt  (C. 
C.  App.  1st  0.)  190 

3.  As  against  innocent  parties  who  have 
through  a  period  of  years  built  up  an  exteasiFe 
business  in  foods  bearing  a  certain  name,  the 
fundamental  basis  of  a  right  of  action  for  vio- 
lation of  a  trademark  in  the  use  of  such  name 
is  a  prior  appropriation  of  the  particular  mark 
by  occupying  the  market  so  that  the  public 
has  been  or  will  be  defrauded  by  allowing  an- 
other to  use  it;  and  the  mere  fact  of  a  pnor 
discovery  or  selection  of  the  name  is  insuffi- 
cient. Id. 

TRADENAME.    See  also  Equrrr,  1. 

A  contract  by  the  owner  of  a  ranch  called 
"Millbrae,"  on  division  of  business  with  a 
partner  in  the  milk  business  who  had  no  inter- 
est in  the  real  estate,  to  furnish  the  latter  a 
supply  of  milk  from  that  ranch  daily  for  at 
least  one  year,  does  not  convey  the  exclusive 
ri'ffht  to  the  use  of  the  name  "  Mill  brae"  fai  the 
milk  business,  so  as  to  prevent  the  owner  of 
the  ranch  from  using  the  name  after  the  other 
party  has  ceased  to  buy  milk  from  that  ranch. 
MiUbrae  Oo.  v.  Taylor  (CaL)  198 

Notes  and  Briefs. 

Tradename;  protection  of;  sale  of;  iDfrioge- 
ment.  193 

TRADE  UNION.    See  Oonbfiract,  8;  l5 

JUNOTION,  6. 

TRAIN   DISPATCHER.     See  Masteb 
ABB  Servant,  11-13. 

TRIAL.    See  also   Cabbtebs,  11;  Rkfbr 
ENCB,  Notes  and  Briefb. 

1.  The  relator  in  a  quo  warranto  case  to  test 
title  to  an  office  has  the  opening  and  closiog. 
EUie,  Beynolde,  v.  May  (Mich.)  823 

2.  On  a  motion  for  a  nonsuit,  everr  intend- 
ment and  every  fair  and  legitimate  inference 
which  can  arise  from  the  evidence  must  be 
made  in  favor  of  the  plaintiff,  and  the  conn 
must  assume  those  facts  as  true  which  the  farj 
could  properly  find  under  the  evidence.  1^^* 
lace  V.  aty  db  8,  R.  Oo,  (Or.)  6© 

Questions  of  lair  or  fket. 

8.  The  question  of  negligence   in  leaviox 
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vnlnsiilated  joiDts  of  electiic-Ii^bt  wires  within 
12  or  16  inches  of  a  frame  up  which  persons 
are  required  to  go  in  performance  of  duties 
with  reapect  to  other  electric  wires  is  a  ques- 
tion for  the  JuiT.  lUingncarth  ▼.  Boston  EUc 
triCrlAghi  Go.  (Mass.)  553 

4.  The  negligence  of  a  lineman  in  going 
up  a  frame  to  which  are  attached  electric-light 
ivires,  as  well  as  those  which  he  is  look- 
ing after,  is  a  question  for  the  jury,  where  his 
pljers  catch  on  a  wire,  and  in  endeavoring  to 
free  tbem  his  hand  comes  in  contact  with  un- 
insulated joints  of  electric-light  wires  within  12 
or  15  inches  of  the  frame.  Id, 

5.  Whether  a  cable  car  was  ran  closer  to 
a  buggy  on  the  track  than  was  prudent,  and 
whether  there  was  negligence  in  failing  to  stop 
It  to  allow  the  buggy  to  leave  the  track,  are 
Questions  for  the  jury.  Bieki  ▼.  Citium^  B,  Go. 
(Mo.)  505 

6.  Whether  a  person  driving  on  a  street- 
car track  could  have  left  it  more  expeditiously 
than  he  did,  and  by  so  doing  have  avoided  an 
injury  received  from  the  car,  is  a  question  for 
the  jury.  Id, 

7.  It  is  for  the  Inrv  to  judge  whether  the 
fail  ore  of  a  school  child  to  look  or  listen  before 
attempting  to  croas  a  street  car  track  shows  a 
want  of  that  degree  of  care  which  could  rea- 
sonably have  b^n  expected  of  such  a  child. 
WdUaee  v.  GUy  A  8.6.  Go.  (Or.)  868 

8.  Whether  or  not  the  unevenness  of  the 
ground  at  a  point  used  by  passengers  in  alight- 
ing from  a  car  is  such  as  to  constitute  negli- 
gence on  the  part  of  the  carrier  is  a  question 
for  the  Jury.  PooU  v.  GoMolidaisd  Street  B. 
Co.  (Mich.)  744 

ZnatraetioiUB* 

9.  An  instruction  that  a  railroad  engineer 
assumed  the  danger  of  a  defective  fence,  if  it 
was  known  to  him  "as  well  as  to  the  com- 
pany," is  misleading,  if  there  was  no  proof  of 
bis  actual  knowledge,  since  it  might  imply  an 
obligation  on  bis  part  to  inspect  and  ascertain 
such  defects.  Dickton  ▼.  Omaha  A  St.  L.  R. 
Co.  (Ma)  820 

10.  An  instniction  that  the  master  is  liable 
for  negligence  in  employing  unfit  trainmen,  if 
an  injury  results  from  the  Incompetence  of  a 
brakemao,  is  erroneous  as  it  is  not  limited  to  a 
case  of  negli.i!ence  in  the  emplovment  of  the 
brakeman.  Norfolk  d  W.  B  Co,  ▼.  Hoover 
(Md.)  710 

1 1.  An  infltruction  that  the  jury  may  con- 
sider, in  estimating  plaintiff's  damages  result- 
ing from  an  injury,  the  past  and  prospective 
expenses  of  his  sickness,  is  erroneous  where  the 
amount  of  the  past  expenses  is  not  shown. 
LittU  Rock  dM.R.Go.  v.  Barry,  (Ark.)  886 

12.  A  defendant  is  entitled  to  have  its  theory 
of  the  case  presented  to  the  Jury  in  specific  in- 
structions, it  such  theory  is  supported  bv  evi- 
dence and  the  instructions  are  oropeily  re- 
quested. PboU  T.  Consolidatod  Aroet  A  Go, 
(Mich.)  744 

TBOVEB. 

1.  The  title  to  the  property  is  not  transferred 
bv  the  entry  of  Judgment  in  favor  of  thi 
pia'iiifT  in  trover,  bat  remains  in  him  untii  he 


has  received  actual  satisfaction.    Milier  t. 
Byde  (Mass.)  49 

2.  The  true  owner  is  entitled  to  regain  pos- 
session of  a  log  cut  and  removed  from  his  land 
by  a  good  faith  trespasser,  either  by  recapture 
or  by  any  other  remedy  provided  by  law,  and 
whatever  additional  value  may  have  been  im- 
parted to  it  by  transporting  it  to  a  better 
market,  oi  by  any  improvement  in  its  condi- 
tion, short  of  actual  alteration  Of  species. 
QaMru  ▼.  DavU  (N.  C.)  818 

TRUSTS.    See  also  Bahks,  7-9. 

Certificates  representing  a  pro  rata  interest 
in  trust  property,  whether  the  trust  is  a  tech- 
nical statutory  one  or  not,  on  which  there  is  a 
blank  form  for  transfer  and  a  provision  for 
issuing  a  new  certificate  to  an  assignee,  are  not, 
on  a  bona  fide  sale  thereof,  subject  to  any  lien 
for  ezpeoses  of  litigation,  beyood  taxable  costs, 
incurred  by  the  trustees  in  successfully  defend- 
ing a  suit  by  the  owner,  who  has  paid  the 
judgment  for  costs  before  making  transfer. 
CoMOf/ne  T.  Marvin  (N.  \.)  670 

Notes  anb  Briefs. 

Tmst;  right  to  transfer  certificates  of.    671 

VACCINATION.    See  also  Sohools,  4 . 
Notes  ahd  Briefb. 
Yaccinatlon;  by  compulsion.  162 

VILLAGES.  See  Muhicipal  Cobpora- 
Tioiirs,  1,  2. 

VOLUNTEERS.    See  Ma8teb  aud  Sb&- 

YAjrr,  4 

VOTERS  AND  ELECTIONS.  See  also 
Attaindeb;  CowyriTUTAGHAL  Law,  4; 
Eqititt,  2;  Highways,  1:  Ihjuivotioh, 
2;  Schools^  1;  Statutbs.  6. 

1.  All  persons  who  are  within  the  class  des- 
ignated bv  the  constitution  are  entitled  to  vote 
for  all  officers  elective  by  the  people,  whether 
the  offices  to  be  filled  tie  created  bv  the  con- 
stitution or  by  le^lation;  and  such  class  of 
voters  cannot  be  diminished  or  enlarged  by  the 
leeislature.  SlaU,  AUUon,  ▼.  Bkike  QS.  J. 
Sap.)  480 

2.  It  is  not  an  unreasonable  restriction  of  the 
right  to  vote  to  require  an  oath  that  a  voter  is 
unable  to  read  English,  before  allowing  aii- 
otber  to  mark  bis  ballot  on  the  ground  of  such 
inability.     EUis,  Reynolds,  v.  May  (Mich.)  825 

S.  Unidentified  illegal  votes  should  be  taken 
away  from  the  total  vote  proportionately  ac- 
cording to  the  entire  vote  returned  for  each 
candidate.  Id. 

4.  Deputy  United  States  marshals  have  no 
right  to  mark  ballots,  or  to  see  them  marked, 
or  to  know  for  whom  the  electors  are  voting 
nt  a  conpressional  election  in  a  city  having  a 
secret  ballot.  Id, 

5.  The  use,  by  mistake,  of  small  ballots 
printed  on  colored  paper,  furnished  to  local 
officers  in  a  separate  package,  instead  of  using 
(be  regular  ballots  prinuS  en  white  paper, 
will  not  prevent  the  counting  of  the  ballots 
cast*  where  the  dection  was  otherwise  regulsr 
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and  all  the  voters  of  tbe  township  in  which  the 
mistake  was  made,  without  distioction  of  party, 
lued  the  colored  ballota.    Bojfd  t.  MilU  (Kan.) 

486 

Notes  ahd  Brtefs, 

Voters  and  elections;  how  far  the  right  to 
▼ote  is  absolute:— constilutional  right  of  suf- 
frage; (a)  as  affected  by  acts  of  congress;  {b) 
registration;  {e)  tax  or  property  qualifications; 
{d)  soldiers  voting;  (0)  test  oaths  and  disqualifi- 
cation for  crime;  (f)  ballots  and  primaries;  {g) 
other  statutory  conditions,  restrictions,  and 
qualifications.  480 

Disfranchisement;  conditions  of  voting.  487 

Inhabitants  of  public  institutions.  899 

Statute  as  to  marking  ballots.  825 

WASTE. 

The  unlawful  removal  of  petroleum  from 
the  ground  constitutes  waste,  which  may  be 
enjoined  in  a  proper  action.  Williams  v. 
Jones  ( W.Va.)  222 

WATERS.    See  also' Eminent  Douain,  7; 
loE;  Railroads,  11.  12. 

1.  A  riparian  proprietor  has  no  right  to 
erect  a  leveo  or  artificial  bank  along  tbe  mar- 
gin of  a  stream,  which  will  cause  superabundant 
water  in  times  of  ordinary  floods  to  flow  upon 
the  lands  of  the  opposite  riparian  proprietor. 
Cairo,  V.  A  C.  R.  Go,  v.  Bretoort  (C.  0.  D. 
Ind.)  527 

2.  The  flow  of  a  river  when  swollen  be- 
yond the  low-water  mark  of  the  dry  seasons  by 
the  ordinary  rains  which  fall  in  wet  seasons,  or 
by  the  melting  of  snows,  does  not  constitute 
surface  water  which  may  be  turned  by  em- 
bankments. Id, 

8.  The  relative  rights  of  shore  owners  on  a 
small  inland  lake  navigable  for  steamers,  which 
Is  so  large  that  the  lines  of  the  sections  or  sub- 
divisions of  the  tracts  held  by  such  owners 
will,  if  extended,  not  include  the  whole  of  the 
lake,  are  to  be  determined  without  reference 
to  the  extension  of  such  lines,  but  by  the  prin- 
ciples governing  the  rights  of  riparian  proprie- 
tors, depending  upon  their  frontage  and  the 
form,  le^th,  and  breadth  of  the  lake.  Grand 
Bapids  £e  d  0.  Oo.  v.  South  Grand  Rapids 
lee  d  a  Oo.  (Mich.)  816 

K0TB8  AHD  Bbikfb. 

Waters;  what  is  surface  water: — distin- 
guished from  watercourse;  (a)  what  is  a  water- 
35L.R.A. 


course;  (P)  how  far  channel  necessary  or  suf- 
ficient; {c)  source  of  supply;  ((0  source  tad 
channel;  {e)  permanence  of  flow:  (/)  water 
which  has  joined  a  watercourse;  distinguislird 
from  basins  or  marshes;  definition  of  sarface 
water:  question  for  the  jury;  water  overflow- 
ing  river  banks;  {a)  the  right  to  build  k^e*.  >; 
{b)  cases  holding  fiood  water  to  be  8urf:'.c^ 
water.  527 

Relative  rights  in  case  of  flowage.  4C^ 

Riparian  rights  in  inland  lakes.  613 

WILLS.  See  also  Evidencb,  24;  Execu- 
tors AND  ADMIKIBTBATORa,  1. 

'  The  acceptance  of  a  devise  which  is  accom- 
panied with  a  direction  to  pay  l^acies  makes 
tbe  devisee  personally  liable  therefor.  CaseT, 
HaU  (Ohio)  766 

Notes  amd  BRisFflb 

WUls;  proof  of  execution;  signature  by 
other  person.  7(B 

Charge  of  legacy  on  devisee.  767 

Validity  of  bequests  for  masses;  secret 
trusts  to  use  for  masses.  860 

WITNESSES.  See  also  Libel  and  Sij^k- 
D18R;  Wbit  abd  Pbockss,  Notes  akd 
Bbiefb. 

Evidence  of  statements  of  a  witness  for  tbe 
state  made  to  third  persons  in  the  absence  of 
defendant  is  not  admissible  to  corroborate  hit 
evidence  against  defendant's  mere  denial  of 
iU  truthfulness.     Connor  v.  FidopU  (Colo.)  Ml 

WOMEN*    See  8ohool8»  1. 

WBIT  AND  PROCESS.    See  also  Judg- 

HENT,  4. 

A  plaintiff  in  an  attachment  suit  who  ooraef 
from  another  state  to  testify  therein  is  not 
privileged  from  service  of  summons  while 
there,  in  an  action^  for  maliciously  Mn^o^ 
the  attachment  suit.    Mullen  v.  SavibeTn  (Md.^ 

7?1 
Notes  and  Bbiefs. 

Writ  and  process;  rights  and  privileges  of 
nonresident  witnesses  from  suit: — (L)  reason 
of  the  privilege;  (II.)  nature  of  the  pnvile£]p: 
(III.)  the  extent  and  limit  of  the  privfl^e;  (IT.) 
parties  as  witnesses;  (Y.)  witnesses  in  general; 
rVI.)  the  effect  of  fraud  and  deceit;  (YIL)  en- 
forcement of  tbe  privilege;  (VIII.)  the  ques- 
tion of  waiver;  (IX.)  the  question  of  deviatioa; 
(X)  English  doctrloA.  ?21 
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25  L.  R.  A.  33,  MITCHELL  v.  MARKER,  10  C.  C.  A.  306,  22  U.  S.  App.  326,  62 

Fed.  139. 
Ijtabfllty  for  injury  to  eleTator  j^amienffer. 

Cited  in  Springer  t.  Ford,  180  111.  434,  52  L.  R  A.  031,  82  Am.  St.  Rep.  464, 
59  N.  E.  953;  Riland  ▼.  Hirshler,  7  Pa.  Super.  Ct.  386;  Southern  BIdg.  A  L.  Asso. 
V.  Lawson,  97  Tenn.  371,  56  Am.  St.  Rep.  804,  37  S.  W.  86;  McGrell  Buffalo  Office 
Bldg.  Co.  90  Hun,  34,  35  N.  Y.  Supp.  500;  Luckel  v.  Century  Bldg.  Co.  177  Mo. 
628,  76  S.  W.  1035, — ^holding  relation  between  owner  of  elevator  and  passenger 
similar  to  that  between  common  carrier  and  passenger;  Gibson  v.  International 
Trust  Co.  177  Mass.  103,  52  L.  R.  A.  929,  58  N.  E.  278,  discussing  question  of 
liability  of  owner  of  elevator  as  common  carrier;  Russo  v.  Morris  Bldg.  &  Land 
Improv.  Asso.  104  La.  438,  29  So.  46,  holding  elevator  owner  liable  for  injury  to 
passenger  thrown  off  balance  by  starting  of  elevator. 

Cited  in  footnotes  to  Griffen  v.  Manice,  52  L.  R.  A.  922,  which  holds  only  rea- 
s6nable  care  required  as  to  safety  of  machinery  and  appliances  for  moving  ele- 
vator; Gibson  v.  International  Trust  Co.  52  L.  R.  A.  928,  which  denies  liability 
for  injury  to  passenger  from  involuntary  starting  by  conductor  grasping  mech- 
anism to  prevent  falling;  Malloy  v.  New  York  Real  Estate  Asso.  41  L.  R.  A.  487, 
wliich  denies  owner's  liability  for  injury  to  one  falling  into  elevator  shaft,  insuffi- 
cient railing  for  which  has*  been  left  out  of  place  by  third  person;  Olson  v. 
Schultz,  36  L.  R  A.  790,  which  holds  lessor  liable  for  defects  in  elevator  which  he 
covenants  to  keep  in  repair,  without  notice  of  them. 

'When  objection  to  tentimony  available. 

Cited  in  North  Chicago  Street  R.  Co.  v.  St.  John,  29  C.  C.  A.  635,  57  U.  S. 
App.  366,  85  Fed.  807;  Davis  v.  United  States,  46  C.  C.  A.  624,  107  Fed.  757; 
Baltimore  &  O.  R.  Co.  v.  Hellenthal,  31  C.  C.  A.  417,  60  U.  S.  App.  156,  88  Fed. 
119, — holding  objection  to  evidence  not  distinctly  indicating  grounds,  of  no  avail 
on  appeal;  Supreme  Council  C.  K.  of  A.  v.  Fidelity  &  C.  Co.  11  C.  C.  A.  105,  22 
U.  S.  App.  439,  63  Fed.  57,  holding  objection  to  clerical  error  in  declaration  as  to 
termination  of  bond  should  have  pointed  out  error  to  render  it  available  on 
appeal. 

25  L.  R.  A.  37,  SPRINGFIELD,  F.  &  M.  INS.  CO.  v.  HULL,  51  Ohio  St  270,  46 

Am.  St.  Rep.  671,  37  N.  E.  1116. 
B fleet  of  dvrens. 

Cited  in  Hartford  F.  Ins.  Co.  v.  Kirkpatrick,  111  Ala.  467,  20  So.  651,  holding 
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threats  of  imprisonment  in  order  to  induce  settlement  for  loss  under  insurance 
policy  avoid  the  settlement;  Heaton  v.  Norton  County  State  Bank,  59  Kan.  292,  52 
Pac.  876,  holding  that  transfer  of  bank  stock  by  woman  under  threat  to  arrest 
husband  is  under  duress,  and  void;  Ohio  Nat.  Bank  v.  Hopkins,  8  App.  D.  C.  15;), 
holding  test  as  to  enforceability  of  demand  connected  with  illegal  transaction  i": 
whether  aid  from  that  transaction  is  needed  to  establish  case;  McCormick  liar- 
vesting  Mach.  Co.  v.  Miller,  54  Neb.  646,  74  N.  W.  1061,  holding  contract  to 
compound  crime  illegal;  Missouri  P.  R.  Co.  v.  Goodholm,  61  Kan.  763,  60  Pac 
1066,  holding  action  for  personal  injuries  may  be  brought  without  restoring  small 
amount  paid  for  fraudulent  settlement. 

Cited  in  footnotes  to  Weber  v.  Shay,  37  L.  R,  A.  230,  which  holds  contract  by 
attorneys  to  prevent  finding  of  indictment  against  accused  person  void;  Titus  v. 
Rochester  Grerman  Ins.  Co.  28  L.  R.  A.  478,  which  holds  fraudulent  representations 
inducing  compromise  through  mistake  as  to  legal  rights  ground  for  relief;  Jones 
v.  Bannenberg  Co.  52  L.  R.  A.  271,  which  holds  void,  in  liands  of  bona  fide  pur- 
chaser, note  given  to'"  stop  criminal  prosecution ;  United  States  Fidelity  &,  G.  Co. 
v.  Charles,  67  L.  R.  A.  212,  which  holds  void,  note  to  reimburse  surety  on  fidelity 
bond  given  on  condition  of  not  prosecuting  principal;  William  Deering  &  Co.  v. 
Cunningham,  54  L.  R.  A.  410,  which  holds  void,  contract  to  withdraw  opposition 
to  granting  of  pardon. 

Liability  for  total  loss  nnder  statnte. 

Cited  in  Hubbard  v.  Winshel,  6  Ohio  N.  P.  252,  and  Schild  v.  Phoenix  Ins.  Co. 
6  Ohio  N.  P.  135,  holding  value  of  buildings  destroyed  is  immaterial  where  stat- 
ute fixes  liability  for  total  loss;  Milwaukee  Mechanics'  Ins.  Co.  v.  Russell,  65 
Ohio  St.  256,  56  L.  R.  A.  161,  62  N.  E.  338,  holding  act  fixing  liability  for  total 
loss,  a  part  of  all  fire  policies  issued  since  its  passage. 

Rescinsion  of  contract  of  ■cttlement. 

Cited  in  Munzer  v.  Stern,  105  Mich.  527,  29  L.  R.  A.  861,  55  Am.  St.  Rep. 
468,  63  N.  W.  513,  holding  vendor  not  required  to  return  goods  surrendered  by 
fraudulent  vendee  upon  compromise  of  claim  before  bringing  action  to  recover  re- 
mainder; Missouri  P.  R.  Co.  v.  Goodholm,  61  Kan.  763,  60  Pac.  1066,  holding 
person  injured  in  railway  collision  not  obliged  to  return  amount  received  in 
fraudulent  settlement  before  bringing  action. 

Distinguished  in  Manhattan  L.  Ins.  Co.  v.  Burke,  69  Ohio  St.  309,  100  Am.  St. 
Rep.  66Q,  70  N.  E.  74,  holding  action  not  maintainable  on  insurance  policy,  after 
settlement  eflfected  through  fraudulent  representations  of  insurance  company, 
without  return  or  tender  of  amount  received. 

25  L.  R,  A.  42,  MILLER  v.  HYDE,  161  Mass.  472,  42  Am.  St.  Rep.  424,  37  X.  E. 
760. 

Effect  of  proceedtngTB  agralnst  yfwronasdottr  on  title  to  property. 

Cited  in  Ledbetter  v.  Embree,  12  Ind.  App.  619,  40  N.  E.  928,  and  Oilman  v. 
Gilby  Twp.  8  N.  D.  632,  73  Am.  St.  Rep.  791,  80  N.  W.  889,  holding  judgment  for 
conversion  does  not  operate  to  vest  title  in  goods  without  payment;  Brigffs  v. 
McDonald,  166  Mass.  41,  43  N.  E.  1003,  sustaining  right  of  officer,  who  is  obligee 
in  bond  of  indemnity  in  attachment  to  recover  thereon  without  paying  judgment 
for  conversion  against  him;  Aldrich  v.  Hodges,  164  Mass.  571,  42  N.  E.  107.  hold- 
ing pendency  of  action  by  consignor  against  officer  for  conversion  of  g^oods  taken 
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on  execution  against  one  of  consignees  no  defense  to  another  action  by  the  con- 
signees for  conversion;  Rogers  v.  Barnes,  169  Mass.  185,  38  L.  R.  A.  148,  47  N. 
E.  602,  holding  mortgagor  of  land  can  recover  full  damages  for  wrongful  execu- 
tion of  power  of  sale  by  mortgagee  even  if  he  cannot  redeem  from  purchaser: 
Irving  V.  Ford,  179  Mass.  222,  60  N.  E.  491,  holding  freedom  acquired  by  runaway 
slave  left  only  right  of  action  in  owner. 

Cited  in  footnote  to  Bolton  Mines  Co.  v.  Stokes,  31  L.  R.  A.  789,  which  holds 
bringing  of  replevin  suit  discontinued  before  judgment  no  bar  to  claim  for  pay- 
ment from  assets  of  purchaser's  estate. 

25  L.  R.  A.  48,  MOYER  v.  EAST  SHORE  TERMINAL  CO.  41  S.  C.  300,  44  Am. 
St.  Rep.  709,  19  S.  E.  651. 

Effect  of  by-laivB  on  those  dealtngr  ivtth  corporation.  ^ 

Cited  in  footnotes  to  Wells  v.  Black,  37  L.  R,  A.  619,  which  holds  by-law  of 
savings  bank  declaring  waiver  of  stockholders'  liability,  void;  Ackenhausen  v. 
People's  Sav.  Bank,  33  L.  R.  A.  408,  which  requires  by-law  to  be  brought  to  de- 
positor's notice  to  relieve  savings  bank  from  liability  for  paying  forged  order  to 
one  presenting  pass  book;  Clark  v.  Mutual  Reserve  Fund  Life  Asso.  43  L.  R.  A. 
39i),  which  holds  constitution  and  by-laws  of  mutual  insurance  association  binding 
on  members,  whether  known  or  not ;  McLendon  v.  Sovereign  Camp,  W.  W.  52  L.  R, 
A.  444,  which  holds  reasonable  delay  in  delivering  benefit  certificate  gives  no  right 
to  recover  on  certificate  delivered  after  death  of  insured. 

Cited  in  notes  (49  L.  R.  A.  473)  on  time  for  which  contracts  of  employment 
may  be  made  on  behalf  of  corporation  by  its  officers,  directors,  and  agents;  (32 
L.  R.  A.  481)  on  liability  of  members  of  mutual  fire  insurance  companies. 

25  L.  R.  A.  52,  TEXAS  &  P.  R.  CO.  v.  GAY,  86  Tex.  571,  26  S.  W.  599. 

Jurtadtctlon  of  forclarn  conrt. 

Cited  in  Story  v.  Jones,  16  Tex.  Civ.  App.  61,  40  S.  W.  417,  refusing  to  declare 
null,  after  twenty- five  years,  deed  made  by  order  of  court  of  another  state,  of  land 
in  this  state. 

Jurisdiction  oirer  receiver  of  corporation. 

Cited  in  Farmers'  Loan  &  T.  Co.  v.  Northern  P.  R.  Co.  69  Fed.  878,  entertaining 
jurisdiction  in  action  by  railway  to  remove  receiver  appointed  by  state  court,  on 
ground  of  •mismanagement  and  fraud;  Ocean  S.  S.  Co.  v.  Wilder,  107  Ga.  224,  33 
S.  E.  179,  holding  validity  of  order  appointing  receiver  for  want  of  jurisdiction 
in  appointment  can  be  called  in  question  m  collateral  proceeding. 

Antbority  of  receiver  appointed  by  anotber  Jurisdiction. 

Cited  in  Howard  v.  Chesapeake  &  O.  R,  Co.  11  App.  D.  C.  335,  holding  decree 
of  state  court  appointing  receiver  has  no  effect  in  District  of  Columbia;  Trinity 
&  S.  R.  Co.  V.  Brown,  91  Tex.  677,  45  S.  W.  793,  holding  appointment  by  United 
States  court  of  receiver  over  railway  in  several  states  and  extended  to  railway 
operating  in  district  of  another  state  valid. 

Liability  for  acts  of  receiver. 

Cited  in  San  Antonio  &  A.  P.  R.  Co.  v.  Adams,  11  Tex.  Civ.  App.  200,  32  S.  W. 
733,  holding  collusion  in  appointment  of  receiver  of  railway  interested  in  the  ap- 
pointment, must  involve  the  corporation,  to  make  it  responsible  for  acts  of  re- 
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ceiver;  Houston  &  T.  C.  R.  Co.  v.  Bath,  17  Tex.  Civ.  App.  708,  44  S.  W.  595, 
holding  purchaser  of  railway  sold  under  foreclosure  while  being  operated  by  ^^ 
ceiver  liable  for  loss  of  cotton  shipped  over  road  after  its  sale  and  before  delivery; 
Missouri,  K.  &  T.  R.  Co.  v.  McFadden  Bros.  89  Tex.  145,  33  S.  W.  853,  holding 
that  railway  company  taking  charge  of  its  property  after  discharge  of  receiver  is 
not  by  that  fact  made  liable  for  breach  of  his  contracts  or  for  his  torts;  Texas 
&  P.  R.  Co.  v.  Gay,  88  Tex.  115,  30  S.  W.  543,  holding  railway  liable  for  negli- 
gently killing  fireman  while  operated  by  receiver  appointed  by  collusion:  Pool  t. 
Farmers'  Loan  &  T.  Co.  7  Tex.  Civ.  App.  338,  27  S.  W.  744,  holding  receiver  ap- 
pointed in  one  state  over  property  in  another  cannot  make  certificates  preference 
lien  on  such  property. 

Cited  in  footnote  to  Bartlett  v.  Cicero  Light,  Heat  &  P.  Co.  42  L.  R.  A.  715, 
which  holds  fund  in  hands  of  corporation  on  discharge  of  receiver  liable  for  in- 
juries caused  by  receiver's  negligence. 

statute  of  llmltatlonB. 

Cited  in  Prichard  v.  McCord-Collins  Co.  30  Tex.  Civ.  App.  583,  71  S.  W.  303. 
holding  mistake  in  naming  defendant  corporation  in  original  petition  may  take 
case  out  of  statute;  Texas  &  P.  R.  Co.  v.  Watson,  13  Tex.  Civ.  App.  656,  36  S. 
W.  290,  holding  statute  of  limitations  bar  to  action  originally  brought  against 
receiver  of  railway  and  by  amendment  brought  against  railway;  Armstrong  v. 
Elliott,  20  Tex.  Civ.  App.  46,  48  S.  W.  606,  holding  defendant  must  ask  for  sub- 
mission to  jury  the  question  of  bar  of  statute  of  limitations. 

Cited  in  footnotes  to  Smith  v.  Blachley,  53  L.  R.  A.  849,  which  holds  nmnin? 
of  limitation  against  action  to  recover  back  money  not  prevented-  by  fraud  unle^8 
investigation  prevented  by  aflSrmative  efforts ;  Mereness  v.  First  Nat.  Bank,  51  L. 
R.  A.  410,  which  holds  running  of  limitations  on  demand  certificate  of  deposit 
not  interrupted  by  bank's  misrepresentations  in  denial  of  liability. 

'When  tnatrnctlon  to  Jury  required. 

Cited  in  Texas  &  P.  R.  Co.  v.  Black,  23  Tex.  Civ.  App.  123,  57  S.  W.  330,  hold- 
ing mere  omission  in  court's  charge  must  be  corrected  by  asking  for  special 
instruction. 

25  L.  R.  A.  67,  STECK  v.  COLORADO  FUEL  &  IRON  CO.  142  N.  Y.  236,  58  X. 

Y.  S.  R.  765,  37  N.  E.  1. 
Reference  of  caaes  triable  to  Jury. 

Explained  in  Crawford  v.  Canary,  28  App.  Div.  136,  50  N.  Y.  Supp.  874,  holding 
aflfidavits  may  be  considered  by  court  to  determine  whether  action  referable. 

Cited  in  Irving  v.  Irving,  90  Hun,  423,  35  N.  Y.  Supp.  744,  holding  answer  can 
be  looked  at  to  determine  whether  long  account  involved  making  it  referable; 
Importers  &  T.  Nat.  Bank  v.  Werner,  54  App.  Div.  440,  66  X.  Y.  Supp.  09(>,  re- 
fusing compulsory  reference  where  long  account  is  not  immediately  but  only 
collaterally  involved;  Fisher  v.  Haines,  62  App.  Div.  69,  70  N.  Y.  Supp.  787, 
allowing  reference  w^here  it  will  be  necessary  to  prove  debts,  liens,  claims,  taxes, 
judgments,  and  other  encumbrances,  and  earnings  of  railway;  Allentown  Rolling 
Mills  V.  Dwyer,  26  App.  Div.  101.  49  N.  Y.  Supp.  624,  holding  fact  that  many 
items  go  to  make  up  alleged  damages  for  breach  of  contract  do  not  necessarily 
render  cause  referable;  Haig  v.  Boyle,  20  ^lisc.  155,  45  N.  Y.  Supp.  816,  referring 
action  on  promissory  note  founded  on  numerous  items  where  answer  sets  up  coun- 
terclaim with  numerous  items  also;  Jones  v.  Lester,  77  App.  Div.  175,  78  X.  Y. 
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Supp.  1000,  holding  reference  of  action  for  accounting  as  between  partners,  im- 
proper when  partnership  denied  by  answer,  until  fact  determined;  Sartorius  y. 
Gottlieb,  80  App.  Div.  114,  80  N.  Y.  Supp.  159,  holding  reference  improper  where 
money  judgment  demanded  on  account  for  single  purchase  and  sale  of  stock,  and 
interest  charges  advanced  by  broker;  Kennedy  v.  Horikoshi,  82  App.  Div.  416,  81 
N.  Y.  Supp.  827,  holding  reference  improper  where  complaint  based  on  contract 
put  in  issue  by  answer  and  counterclaim  requiring  examination  of  long  account; 
Malone  v.  Saints  Peter  &  Paul's  Church,  172  N.  Y.  282,  64  N.  E.  961  (dissenting 
opinion),  majority  reversing  69  App.  Div.  422,  74  N.  Y.  Supp.  1005,  and  holding 
compulsory  reference  may  be  ordered  in  action  by  administrator  to  enforce  com- 
mon-law liability,  if  apparent  trial  will  involve  examination  and  auditing  of  long 
account;  Ames  v.  Frendi,  83  App.  Div.  455,  82  N.  Y.  Supp.  452,  holding  action  on 
account  stated  referable,  where  answer  allege'd  that  account  was  false  and  fraudu- 
lent, and  trial  would  involve  examination  of  long  account;  Malone  v.  Saints  Peter 
A  Paul's  Church,  69  App.  Div.  422,  74  N.  Y.  Supp.- 1005,  holding  action  by  execu- 
tor or  administrator  to  enforce  common-law  cause  not  referable;  Betcher  v.  Grant 
County,  9  S.  D.  84,  68  N.  W.  163,  questioning,  without  deciding,  whether  anything 
but  pleadings  may  be  examined  to  determine  whether  examination  of  long  account 
involved. 

Cited  in  footnote  to  Ex  parte  Keeler,  31  L.  R.  A.  678,  which  holds  summary 
proceeding  for  restraining  order  against  carrying  on  nuisance  not  violation  of 
right  to  jury  trial. 

Criticized  in  Guaranty  Trust  Co.  v.  Robinson,  31  Misc.  281,  64  N.  Y.  Supp.  366, 
referring  action  which  answer  discloses  will  require  examination  of  long  account. 


25  L.  R.  A.  79,  WOOLSEY  v.  CHICAGO,  B.  &  Q.  R.  CO.  39  Neb.  798,  68  N.  W. 

444. 
Lilabiltty  for  Injury  to  passeiiflrei'* 

Cited  in  footnotes  to  Purple  v.  Union  P.  R.  Co.  57  L.  R.  A.  700,  which  holds 
one  riding  on  train  prohibited  from  carrying  passengers,  a  trespasser;  Menden- 
hall  V.  Atchison,  T.  &  S.  F.  R.  Co.  61  L.  R.  A.  120,  which  holds  one  riding  on 
platform  of  baggage  car  at  direction  of  brakeman,  to  whom  money  paid,  not  a 
passenger;  Chattanooga  Rapid  Transit  Co.  v.  Venable,  51  L.  R.  A.  886,  which 
holds  night  watchman  at  depot,  getting  on  train  to  announce  readiness  to  resume 
duty,  a  passenger;  Louisville  &  N.  fl.  Co.  v.  Weaver,  50  L.  R.  A.  381,  which  holds 
station  agent  riding  on  train  without  paying  fare,  several  hours  after  work  ended, 
a  passenger;  Brashear  v.  Houston  C.  A.  &  N.  R.  Co.  28  L.  R.  A.  811,  which 
sustains  right  of  recovery  of  passenger  going  on  platform  with  intent  to  get  off, 
when  thrown  off  by  sudden  increase  of  speed;  Jones  v.  New  York  C.  &  H.  R.  R. 
Co.  41  L.  R.  A.  490,  which  denies  right  of  one  attempting  to  enter  car  of  mixed 
train  at  distance  from  station,  to  recover  for  injury  from  sudden  jolting  of  car  in 
coupling. 

Conirtbntory   nesllscnce   •€  employee. 

Cited  in  Fremont,  E.  &  M.  Valley  R.  Co.  v.  I'rench,  48  Neb.  641,  67  N.  W.  472, 
holding  question  of  plaintiff's  negligence  in  stepping  from  train,  when  evidence 
conflicting  as  to  its  being  stationary,  is  for  jury. 

Cited  in  footnote  to  Distler  v.  Long  Island  R.  Co.  35  L.  R.  A.  762,  which  holds 
stepping  from  station  platform  on  slowly  moving  train  not  negligence  per  se. 
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Direct  Ins  yrerdiet. 

Cited  in  Elliott  v.  Carter  White-Lead  Co.  53  Neb.  461,  73  N.  W.  948,  sustain- 
ing directed  verdict,  where  employee  wa3  injured  by  accidental  dropping  of  lead 
pig  on  his  foot,  due  to  unforeseen  cause;  Shiverick  v.  R.  J.  Gunning  Co.  58  Neb. 
32,  78  N.  W.  4G0,  sustaining  directed  verdict  for  obliterating  sign  painted  on 
surface  of  party  wall  not  belonging  to  defendant;  Rogers  v.  Marriott,  59  Neb.  776, 
82  N.  W.  21,  sustaining  directed  verdict  for  defendant  sued  on  wagering  contract. 

25  L.  R,  A.  81,  MEUER  v.  CHICAGO,  M.  &  ST.  P.  R,  CO.  5  S.  D.  568,  49  Am.  St. 

Rep.  898,  59  N.  W.  945. 
Presnmptton   as   to   laws   of   another   state* 

Cited  in  Commercial  Bank  \.  Jackson,  9  S.  D.  607,  70  N.  W.  846,  Reaffirmiog 
on  second  appeal  7  S.  D.  141,  63  N.  W.  548,  presuming  law  of  another  state 
to  be  same  as  that  of  forum  as  to  liabilitv  of  married  women  on  their  contracts: 
Morris  v.  Hubbard,  10  S.  D.  262,  72  N.  W.  894,  holding  laws  of  another  state  pre- 
sumed to  be  similar  to  those  of  forum  as  to  incompetency  of  oral  evidence  of  clerk 
to  contradict  recitals  of  an  execution ;  Woolacott  v.  Case,  63  Kan.  36,  64  Pac  965, 
holding  statutes  of  another  state  respecting  sale  of  intoxicating  liquors  presumed 
to  be  same  as  law  of  forum. 

Cited  in  footnotes  to  First  Nat.  Bank  v.  National  Broadway  Bank,  42  L.  R.  A. 
140,  which  denies  presumption  that  statutory  restrictions  on  alienation  of  inter- 
ests of  cestui  que  trust  are  law  of  other  state ;  Aslanian  v.  Dostumian,  47  L.  R.  A. 
495,  which  denies  presumption  that  law  merchant  as  to  protest  of  draft  prevails 
in  Asiatic  Turkey. 

Confliet  of  lavra  respectlncr  carrier's  contracts. 

Cited  in  Southern  R.  Co.  v.  Harrison,  119  Ala.  545,  43  L.  R.  A.  387,  72  Am. 
St.  Rep.  936,  24  So.  552,  holding  law  of  state  where  shipping  contract  made  im- 
material, when  schedule  of  freight  rates  approved  by  Interstate  Commerce  Law 
have  been  published. 

Cited  in  note  (63  L.  R.  A.  527)  on  conflict  of  laws  as  to  carrier's  contracts. 

Contracts   exempting:   carrier   from   liability. 

Cited  in  Heumphreus  v,  Fremont,  E.  &  M.  Valley  R,  Co.  8  S.  D.  112,  65  N.  W. 
466,  holding  fact  that  person  in  charge  had  ridden  in  car  with  stock  no  evidence  of 
waiver  of  stipulation  to  ride  in  cabccse  anlr. . 

Cited  in  footnotes  to  Crary  v.  Lehigh  Valley  R.  Co.  59  L.  R.  A.  815,  which  re- 
quires proof  of  negligence  causing  injury  to  passenger  using  excursion  ticket  by 
which  passenger  assumes  risk  of  accident;  Ullman  v.  Chicago  &  N.  W.  R.  Co.  .16 
L.  R,  A.  246,  which  sustains  carrier's  right  to  secure  entire  exemption  from 
liability  as  insurer  for  loss  not  due  to  negligence  or  misfeasance;  Payne  v.  Terre 
Haute  &  I.  R.  Co.  50  L.  R.  A.  472,  which  sustains  stipulation  in  pass  releasing 
carrier  from  liability  for  negligence;  Mears  v.  New  York,  N.  H!  &  H.  R.  Co.  56 
L.  R.  A.  884,  which  authorizes  carrier  to  stipulate  for  exemption  from  liability 
for  wet;  Tecumseh  Mills  v.  Louisville  &  N.  R.  Co.  49  L.  R.  A.  557,  which  holds 
prohibition  against  carriers  limiting  liability  inapplicable  to  contract  by  domestic 
corporation  in  other  state  for  transportaton  entirely  outside  of  state;  Illinois  C 
R,  Co.  V.  Beebe,  43  L.  R.  A.  210,  which  denies  negligence  of  stock  owner  in  remain- 
ing in  stock  car  on  train  starting  while  he  is  attending  to  stock. 
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25  L.  R.  A.  87,  QUBRK  v.  MULLER,  14  Mont.  467,  43  Am.  St.  Rep.  647,  36  Pac. 

1077. 
Validity  of  contracts  In   relation  to  testimony. 

Cited  in  Young  v.  Thomson,  14  Colo.  App.  315,  59  Pac.  1030,  holding  contract 
to  suppress  evidence,  against  public  policy. 

Distinguished  in  Casserleigh  v.  Wood,  14  Colo.  App.  279,  59  Pac.  1024,  holding 
agreement  to  furnish  evidence  already  procured,  and  necessary  to  establish  claim, 
not  against  public  policy. 

26  L.  R.  A.  90,  YALE  GAS  STOVE  CO.  v.  WILCOX,  64  Conn.  101,  42  Am.  St. 

Rep.  169,  29  Atl.  303. 
Ltiabtllty  of  promotcm. 

Cited  in  Hambleton  v.  Rhind,  84  Md.  488,  40  L.  R.  A.  231,  36  Atl.  597;  Wood- 
bury Heights  Land  Co.  v.  Loudenslager,  55  X.  J.  Eq.  92,  35  Atl.  436;  Goodwin  v. 
Wilbur,  104  111.  App.  52, — holding  that  one  who  represents  prospective  purchaser 
of  property,  procures  subscriptions  to  proposed  corporation,  gets  up  prospectus, 
does  everything  to  start  enterprise,  is  a  promoter  bound  to  reveal  facts  to  intend- 
ing subscribers;  Seehorn  v.  Hall,  130  Mo.  201,  51  Am.  St.  Rep.  562,  32  S.  W.  643, 
holding  person  associating  with  others  to  purchase  property  must  account  to  oth- 
t»rs  for  any  sum  he  received  as  commission  unknown  to  them ;  Hayward  v.  Leeson, 
170  Mass.  318,  49  L.  R.  A.  732,  footnote  p.  725,  57  X.  E.  656,  holding  promoters 
of  corporation  liable  to  account  for  net  profits  received  by  them  where  they  have 
had  issued  to  them  one  third  of  capital  stock  without  informing  intending  sub- 
scribers; Forest  Land  Co.  v.  Bjorkquist,  110  Wis.  552,  86  N.  W.  183,  refusing  to 
enjoin  action  to  enforce  judgment  for  deficiency  on  foreclosure  against  stock- 
holders of  corporation  which  had  purchased  land  of  one  employing  agent  to  sell 
who  had  promoted  company;  Hutchinson  v.  Simpson,  92  App.  Div.  424,  87  N.  Y. 
Supp.  369  (dissenting  opinion),  majority  holding  stock  subscription  contract  with 
promoters  holding  options  on  property,  does  not  give  corporation  right  of  action 
to  compel  promoters  to  account  for  secret  profit;  Yeiser  v.  United  States  Board 
&  Paper  Co.  52  L.  R.  A.  729,  footnote  p.  724,  46  C.  C.  A.  576,  107  Fed.  348,  sus- 
taining right  of  corporation  to  secure  cancelation  of  stock  paid  for  out  of  secret 
profits,  by  subscribers,  from  sale  of  property  to  corporation. 

Cited  in  footnotes  to  Milwaukee  Cold  Storage  Co.  v.  Dexter,  40  L.  R.  A.  837, 
which  denies  promoter's  liability  for  profit  on  transferring  to  corporation  land 
purchased  before  formation  of  corporation  commenced;  Shields  v.  Clifton  Hill 
I^nd  Co.  26  L.  R.  A.  509,  which  holds  no  vested  right  of  creditors  to  whom  cor- 
porators had  been  personally  liable  violated  by  validating  corporate  charter: 
Hooper  v.  Central  Trust  Co.  29  L.  R.  A.  262,  which  denies  enforcement  of  mort- 
gage received  by  promoters  on  corporate  property;  St.  Johns  Mfg.  Co.  v.  Munger, 
29  L.  R.  A.  63,  which  holds  fraud  of  promoters  in  inducing  subscription  no  de- 
fense to  assessment  on  stock. 

Distinguished  in  Tompkins  v.  Sperry,  96  Md.  582,  54  Atl.  254,  holding  neither 
corporation  nor  its  receiver  has  right  of  action  against  shareholders  selling  shares 
under  false  representations  as  to  value  of  property. 

25  L.  R.  A.  106,  BLAKESLEE  v.  CARROLL,  64  Conn.  223,  29  Atl.  473. 
Prf-vileflTC  of  mrttnesM. 

Cited  in  Dennehy  v.  O'Connell,  66  Conn.  181,  33  Atl.  920,  holding  petition  to 
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board  of  police  commissioners  maliciously  charging  officef^  with   perjury,  and 
requesting  their  removal,  not  privileged  communication. 

Cited  in  footnotes  to  Cooley  v.  Galyon,  60  L.  R.  A.  139,  which  holds  words  ma- 
liciously spoken  by  witness  in  judicial  proceeding  of  stranger,  absolutely  priv- 
ileged, if  pertinent  and  responsive;  Kubricht  v.  State,  58 'L.  R.  A.  959,  whieh 
holds  clergyman  entering  on  baptismal  record,  as  reputed  father  of  bastard  child, 
name  of  person  known  to  have  been  acquitted,  guilty  of  libel;  Shinglemeyer  v. 
Wright,  50  L.  R.  A.  129,  which  holds  information  given  tp  detectives  as  to  larceny 
with  reason  for  suspecting  certain  person  as  thief  privileged. 

25  L.  R.  A.  110,  Re  SIMS,  54  Kan.  1,  45  Am.  St.  Rep.  261,  37  Pac.  133. 

ComtemptB. 

Cited  in  Re  Davis,  58  Kan.  377,  49  Pac.  160,  holding  committee  of  legislature 
investigating  bribery  charges  cannot  imprison  witness  for  refusal  to  testify;  Cook 
v.  Wyatt,  60  Kan.  538,  57  Pac.  130,  holding  sheriff  cannot  appeal  from  discharge 
from  illegal  imprisonment  of  witness  committed  for  contempt;  Sharp  v.  Stat^, 
102  Tenn.  12,  43  L.  R.  A.  789,  73  Am.  St.  Rep.  851,  49  S.  W.  752,  holding  par- 
doning power  of  governor  extends  to  cases  of  contempt;  Re  Huron,  58  Kan.  lo9, 
36  L.  R.  A.  825,  62  Am.  St.  Rep.  614,  48  Pac.  574  (dissenting  opinion),  majority 
holding  notary  public  cannot  punish  for  contempt. 

Cited  in  footnote  to  Re  Clark,  28  L.  R.  A.  242,  which  upholds  right  to  sum- 
marily enforce  answer  by  imprisoning  witness. 

Distinguished  in  Re  Siebert,  61  Kan.  113,  58  Pac.  971,  upholding  statute  per- 
mitting clerk  of  court  to  issue  warrants  of  arrest  and  admit  to  bail  during  court 
vacation. 

DeleflTAtton  of  poorer. 

Cited  in  Western  U.  Teleg.  Co.  ▼.  Myatt,  98  Fed.  350,  holding  statute  confer- 
ring legislative  as  well  as  judicial  functions  on  state  court  of  visitation,  uncon- 
stitutional; State  ex  rel.  Godard  v.  Johnson,  61  Kan.  812,  49  L.  R.  A.  666,  60  Pac. 
1068,  holding  all  governmental  powers  cannot  be  delegated  to  single  tribunal. 

25  L.  R.  A.  114,  STATE  ex  rel.  AlklBLER  v.  HOCKER,  34  Fla.  25,  16  So.  581. 

Dtaqnallllcatfom  of  one  ^vlth  Judicial  poorer. 

Cited  in  Findley  ▼.  Smith,  42  W.  Va.  305,  26  S.  E.  370,  limiting  extent  of 
power  of  disqualified  judge  to  mere  formal  orders  necessary  to  forward  to  proper 
tribunal. 

Cited  in  footnotes  to  Jamieson  v.  Wiggin,  46  L.  R.  A.  317,  which  holds  one  not 
an  attorney  not  eligible  as  judge;  First  Nat.  Bank  v.  McGuire,  47  L.  R.  A.  AW 
which  holds  judge  disqualified  to  try  case  in  which  plaintiff  is  corporation  of 
which  his  wife  is  a  shareholder;  State  ex  rel.  Barnard  v.  Board  of  Education,  40 
L.  R.  A.  317,  which  holds  school  director  disqualified  to  try  charges  against  school 
superintendent  towards  whom  he  has  personal  enmity;  State  ex  rel.  Getchel  v. 
Bradish,  37  L.  R.  A.  289,  which  holds  disqualification  of  one  member  of  town 
board  to  sit  on  rehearing  for  revocation  of  license  makes  revocation  invalid. 

Cited  in  note  (31  L.  R.  A.  465)  on  competency  of  judge  as  witness  in  cause 
'on  trial  before  him. 
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25  L.  R.  A.  120,  OSBORNE  v.  STATE,  33  Fla.  162,  39  Am.  St.  Rep.  99,  14  So. 

588. 
Taxation   of  corporate  bastneaB. 

Cited  in  Knoxville  &  O.  R.  Co.  v.  Harris,  99  Tenn.  712,  53  L.  R.  A.  931,  43  S. 
W.  115,  holding  tax  imposed  on  business  of  railroad  done  within  state  valid;  State 
V.  Rocky  Mountain  Bell  Teleph.  Co.  27  Mont.  402,  71  Pac.  311,  upholding  validity 
of  state  statute  imposing  license  tax  upon  each  telephone  used  in  local  or  state 
business. 

Cited  in  footnotes  to  State  v.  State  Assessors,  25  L.  R.  A.  134,  which  upholds 
state  tax  on  domestic  corporations  generally,  although  incidentally  affecting  cor- 
poration engaged  in  interstate  commerce;  Littlefield  v.  State,  28  L.  R.  A.  588. 
which  limits  power  to  license  sales  of  milk  to  regulation,  and  not  raising  of 
revenue. 

Cited  in  notes  (57  L.  R.  A.  63,  92)  on  taxation  of  corporate  franchises  in  the 
United  States;  (60  L.  R.  A.  650,  679,  688)  on  corporate  taxation  and  the  com- 
merce clause;   (30  L.  R.  A.  419,  432,  433)  on  limit  of  amount  of  license  fees. 

Distinguished  in  State  ex  rel.  Donovan  v.  District  CJourt,  27  Mont.  424,  71  Pac. 
401,  holding  occupation  tax  on  general  business  of  express  company  invalid,  as 
regulation  of  interstate  commerce. 

25  L.  R.  A.  134,  STATE,  LIIMBERVILLE  DELAWARE  BRIDGE  CO.,  PROSE- 
CUTORS, V.  STATE  ASSESSORS,  55  N.  J.  L.  529,  26  Atl.  711. 

Corporate  taxation. 

Cited  in  Knoxville  &  O.  R,,Co.  v.  Harris,  99  Tenn.  712,  53  L.  R.  A,  931,  43  S. 
W.  115,  upholding  tax  laid  on  business  of  railroad  done  within  state;  State,  Mars- 
den  Co.,  Prosecutor,  v.  State  Assessors,  61  N.  J.  L.  463,  39  Atl.  638,  holding  tax 
laid  on  corporation,  a  license,  and  not  property  tax,  and.imaffected  by  fact  that 
capital  in  part  invested  in  patent  rights. 

Cited  in  notes  (60  L.  R.  A.  675,  677)  on  corporate  ta^xation  and  the  commerce 
clause;  (60  L.  R.  A.  339)  on  constitutional  equality  in  the  United  States  in  rela- 
tion to  corporate  taxation;  (57  L.  R.  A.  35,  79,  80)  on  taxation  of  corporate 
franchises  in  the  United  States. 

25  L.  R.  A.  139,  CHAMBERLAIN  v.  NORTH  EASTERN  R,  CO.  41  S.  C.  399,  44 
Am.  St.  Rep.  717,  19  S.  E.  743,  996. 

Title  to  mamh  land. 

Cited  in  Chisolm  v.  Caines,  67  Fed.  290,  holding  marsh  lands  in  harbor  and 
bays  subject  to  grant  by  state  to  private  parties. 

Corporate    rtfrhts    to   land. 

Cited  in  footnotes  to  Wilson  v.  Leary,  38  L.  R.  A.  240,  which  holds  resulting 
trust  in  favor  of  grantor  not  created  by  conveyance  in  fee  to  corporation  with 
limited  existence;  Gurney  v.  Minneapolis  Union  Elevator  Co.  30  L.  R.  A.  534, 
which  holds  erection  of  public  warehouse  on  railroad  land  not  abandonment  of 
easement ;  Morrison  v.  St.  Paul  &  N,  P.  R.  Co.  30  L.  K  A.  646,  which  holds  lease 
of.  railroad  for  999  years,  not  a  sale. 
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25  L.  R.  A.  143,  FLETCHER  v.  TUTTLE,  151  111.  41,  42  Am.  St  Rep.  220,  37  N. 

E.  683. 
Eqnltj-  Jurisdiction  over  political  rlarhts. 

Cited  in  Morgan  v.  Nunn,  84  Fed.  554,  refusing  to  enjoin  removal  of  general 
clerk  in  office  of  internal  revenue  collector;  Green  v.  Mills,  30  L.  R,  A.  94.  foot- 
note p.  90,  16  C.  C.  A.  623,  25  U.  S.  App.  383,  69  Fed.  858,  refusing  to  enjoin  per- 
formance of  duties  by  supervisor  of  registration  because  right  to  vote  mi^^ht  be 
interfered  with;  Marshall  v.  Illinois  State  Reformatory,  103  111.  App.  70.  denying 
jurisdiction  of  equity  to  restrain  removal  of  party  from  office;  Taylor  v.  Ker- 
cheval,  82  Fed.  500,  refusing  to  restrain  United  States  marshal  from  removing 
deputy;  State  ex  rel.  McCaffery  v.  Aloe,  152  Mo.  480,  47  L.  R.  A.  398.  footnote 
p.  393,  54  S.  W.  494,  holding  that  person  must  go  to  court  of  law  to  obtain  purely 
political  rights;  Weaver  v.  Toney,  107  Ky.  434,  50  L.  R.  A.  109,  footnote  p.  105. 
54  S.  W.  732,  refusing  mandatory  injunction  to  enforce  right  to  have  inspector  at 
polls,  appointed  by  executive  committee  of  political  party;  People  ex  rel.  Malley 
V.  Barrett,  203  111.  104,  96  Am.  St.  Rep.  296,  67  N.  E.  742,  holding  chancery 
without  jurisdiction  to  enjoin  election  board  from  producing,  counting,  and  can- 
vassing ballots  pursuant  to  subpoena  of  proper  tribunal ;  Anthony  v.  Burrow,  129 
Fed.  790,  holding  equity  without  jurisdiction  to  enjoin  issuance  by  state  officers 
charged  with  duty,  of  certificate  of  nomination  to  candidate  for  Congress. 

Cited  in  footnotes  to  State  ex  rel,  Taylor  v.  Lord,  31  L.  R.  A.  473,  which  de- 
nies power  of  court  to  interfere  with  location  by  governor  of  site  for  public  insti- 
tution; Denny  v.  State,  31  L.  R.  A.  726,  which  denies  right  to  create  double  dis- 
tricts so  as  to  give  counties  having  less  than  population  for  one  senator  or  repre- 
sentative a  voice  in  electing  more  than  one;  Davis  v.  Hambrick,  51  L.  R.  A.  671, 
which  holdfi  decision  of  state  central  committee  between  bodies  claiming  to  be  ex- 
ecutive committee  of  county  conclusive  on  courts ;  Phelps  v.  Piper,  33  L.  R.  A.  53, 
which  holds  question  as  to  which  faction  of  political  party  is  true  representative, 
political  rather  than  judicial ;  Covington  v.  Buffett,  47  L.  R.  A.  622,  which  denies 
court's  jurisdiction  to  determine  existence  of  vacancy  in  office  of  senator;  Fesler 
V.  Brayton,  32  L.  R.  A.  578,  which  denies  right  to  injunction  against  holding  elec- 
tion under  alleged  unconstitutional  statute;  State  ex  rel.  Cranmer  v.  Thorson,  33 
L.  R.  A.  582,  which  denies  right  to  enjoin  certifying  of  proposed  constitutional 
amendment. 

injumction  in  f»ver  of  state. 

Cited  in  State  ex  rel.  Taylor  v.  Lord,  28  Or.  508,  31  L.  R.  A.  476,  43  Pac  471. 
holding  state  not  exempt  from  rules  of  law  applicable  to  individuals  in  asking  in- 
junction against  public  officers. 

25  L.  R.  A.  149,  ELLERBE  v.  FAUST,  119  Mo.  653,  25  S.  W.  390. 
effect  of  by-lavF«  on  benefit  society  membership. 

Cited  in  Loeffler  v.  Modern  Woodmen,  100  Wis.  84,  75  N.  W.  1012.  holding 
member  of  benefit  association  bound  by  by-law  which  works- forfeiture  of  his  busi- 
ness, though  adopted  after  he  became  member ;  Supreme  Lodge  K.  of  P.  v.  Trebbe, 
179  111.  355,  70  Am.  St.  Rep.  120,  53  N.  E.  730,  holding  member  of  benefit  society 
amenable  to  suicide  by-law  adopted  after  he  became  member ;  Franta  v.  Bohemian 
Roman  Catholic  Central  Union,  164  Mo.  314,  54  L.  R.  A.  726,  86  Am.  St.  Rep.  611, 
63  S.  W.  1100,  holding  fraternal  benefit  society  may  limit  its  membership  to  re- 
ligious order  and  expel  member  for  not  observing  rule  of  church  and  by-law  of 
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society;  State  cap  rel.  Schrempp  v.  Grand  Lodge,  A.  0.  U.  W.  70  Mo.  App.  467, 
holding  benefit  society  not  estopped  to  expel  member  for  infraction  of  by-law  be- 
cause he  was  assessed  for  death  losses  after  he  was  known  to  have  infracted  law. 

Cited  in  note  (46  L.  R.  A.  620)  on  charter  restrictions  on  eligibility  to  become 
shareholder  in  corporation. 

Distinguished  in  Sackberger  v.  National  Grand  Lodge  I.  O.  T.  L.  73  Mo.  App. 
42  (concurring  opinion),  as  to  power  of  benefit  association  to  pass  law  affecting 
existing  insurance  of  member  without  his  assent. 

Forfeiture  of  inanrmnce  contract. 

Cited  in  Behling  v.  Northwestern  Nat.  L.  Ins.  Co.  117  Wis.  32,  93  N.  W.  800, 
holding  self-executing  forfeiture  clause  in  insurance  contract,  because  of  nonpay- 
ment of  premium,  enforceable. 


25  L.  R.  A.  152,  DUFFIELD  v.  WILLIAMSPORT  SCHOOL  DISTRICT,  162  Pa. 

476,  29  Atl.  742. 
Compnlsory   vaccination.  • 

Cited  in  Morris  v.  Columbus,  102  Ga.  800,  42  L.  R.  A.  180,  66  Am.  St.  Rep. 
243,  30  S.  E.  850,  sustaining  compulsory  vaccination  within  city  limits  when  epi- 
demic exists  or  is  apprehended;  Com.  v.  Pear,  183  Mass.  246,  66  N.  E.  71^,  uphold- 
ing constitutionality  of  statute  imposing  fine  for  violation  of  requirement  of 
board  of  health  that  all  inhabitants  of  city  be  vaccinated;  Bissell  v.  Davison,  65 
Conn.  192,  29  L.  R.  A.  254,  footnote  p.  251,  32  Atl.  348,  upholding  statute  ex- 
cluding unvaccinated  children  from  public  schools;  Blue  v.  Beach,  155  Ind.  137, 
50  L.  R.  A.  71,  footnote  p.  64,  80  Am.  St.  Rep.  195,  56  N.  E.  89,  holding  local 
board  of  health  may  require  vaccination  as  prerequisite  to  school  attendance  dur- 
ing threatened  epidemic;  Viemeister  v.  White,  88  App.  Div.  51,  84  N.  Y.  Supp. 
712,  holding  regulation  excluding  unvaccinated  children  from  schools  reasonable 
and  constitutional,  independent  of  specific  menace  of  disease;  Glover  v.  Board  of 
Education,  14  S.  D.  144,  84  N.  W.  761,  holding  suspension  of  pupil,  after  rein- 
statement by  court  order,  because  it  was  then  thought  epidemic  of  smallpox 
threatened,  not  contempt  of  court;  Mathews  v.  Kalamazoo  Bd.  of  Edu.  127  Mich. 
635,  54  L.  R.  A.  736,  footnote  p.  736,  8G  N.  W.  1036,  denying  right  of  school  dis- 
trict to  adopt  continuing  rule  excluding  all  unvaccinated  pupils  when  contagious 
disease  not  epidemic;  Osbom  v.  Russell,  64  Kan.  509,  68  Pac.  60,  holding  statute 
excluding  pupils  infected  with  contagious  disease  from  schools,  no  authority  for 
exclusion  until  successfully  vaccinated;  Lawbaugh  v.  Board  of  Education,  66  III. 
App.  167,  holding  vaccination  of  pupils  as  qualification  for  admission  to  public 
schools  reasonable  regulation;  Lyndall  v.  Board  of  Public  Education,  25  Pa.  Co. 
Ct.  647,  Affirmed  in  19  Pa.  Super.  Ct.  234,  holding  school  directors  may  exclude 
teachers  as  well  as  pupils  who  have  not  been  vaccinated;  State  ex  rel.  Freeman  v. 
Zimmerman,  86  Minn.  358,  58  L.  R.  A.  80,  footnote  p.  78,  91  Am.  St.  Rep.  351, 
90  N.  W.  783 :  Gerhard  v.  Packer  Twp.  School  District,  24  Pa.  Co.  Ct.  340.  9  Pa. 
Dist.  R.  721,  denying  mandamus  to  compel  admittance,  to  public  school,  of  child 
without  certificate  of  vaccination;  Field  v.  Robinson,  198  Pa.  638,  48  Atl.  873,  re- 
fusing mandamus  to  compel  principal  to  admit  unvaccinated  pupils  to  public 
school;  Xissley  v.  Hummelstown,  5  Pa.  Dist.  R.  734,  18  Pa.  Co.  Ct.  483,  2  Dauphin 
Co.  Rep.  366,  holding  valid,  requirement  of  certificate  of  successful  vaccination  as 
condition  precedent  to  admission  to  public  schools;  State  ew  r«Z.  Cox  v.  Board  of 
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Education,  21  Utah,  416,  60  Pac.  1013,  holding  reasonable  option  given  pupils  dur- 
ing epidemic  to  be  vaccinated  or  stay  away  from  school. 

Cited  in  footnote  to  Re  Smith,  28  L.  R.  A  820,  which  denies  authority  to 
quarantine,  for  refusal  to  be  vaccinated,  one  not  shown  to  have  been  exposed  to 
smallpox. 

Cited  in  note  (26  L.  R.  A.  728)  on  special  powers  and  liabilities  of  municipali- 
ties in  times  of  epidemic. 

Distinguished  in  State  ew  rel.  Adams  v.  Burdge,  95  Wis.  402,  37  L.  R.  A.  161. 
footnote  p.  157,  60*  Am.  St.  Rep.  123,  70  N.  W.  347,  and  Potts  v.  Breen,  167  111. 
77,  39  L.  R.  A.  155,  footnote  p.  152,  59  Am.  St.  Rep.  262,  47  N.  E.  81,  Affirming  60 
III.  App.  207,  denying  reasonableness  of  rule  of  state  board  of  health,  compelling 
vaccination  as  prerequisite  to  school  attendance  when  epidemic  is  not  prevailing 
or  threatening. 
Rlffht  to  exclude  child  from  acltool  for  parent's  abuse  of  teacher. 

Cited  in  Board  of  Education  v.  Purse,  101  Ga.  440,  41  L.  R.  A.  607,  65  Am.  St 
Rep.  312,  28  S.  E.  896,  holding  board  of  education  can  exclude  from  school,  chil- 
dren o|  parent  abusing  teacher  in  school  during  school  hours. 

25  L.  R.  A.  155,  FORD  v.  FORSGARD,  87  Tex.  185,  27  S.  W.  57. 
Property  exempt' aa  homeatead. 

Cited  in  Brennan  v.  Fuller,  14  Tex.  Civ.  App.  511,  37  S.  W.  641,  holding  busi- 
ness building,  a  portion  of  which  occupied  by  owner  as  postoffice.  a  business  home- 
stead not  subject  to  liens  of  his  creditors ;  Smith  v.  Guckenheimer,  42  Fla.  49.  27 
So.  900  (dissenting  opinion),  m.ajority  holding  homestead  exemption  does  not 
extend  to  improvements  other  than  residence  and  business  house  of  owner,  and 
land  on  which  situated. 

25  L.  R.  A.  157,  DOYLE  v.  FITCHBURG  R.  CO.  162  Mass.  66,  44  Am.  St.  Kep. 

335,  37  N.  E.  770. 
Jnriadlctfpii. 

Cited  in  Boston  &  M.  R.  Co.  v.  Hurd,  56  L.  R.  A.  211,  47  C.  C.  A.  621,  108  Fed. 
122,  sustaining  jurisdiction  of  Federal  district  court  over  action  brought  under 
statute  of  another  state  to  recover  for  death  by  negligence. 
When   employee   a   paasengrer. 

Cited  in  Simmons  v.  Oregon  R.  Co.  41  Or.  164,  69  Pac.  440,  holding  railway 
employee  traveling  gratuitously  on  his  own  business  during  lay-off,  is  passenger; 
Chattanooga  Rapid  Transit  Co.  v.  Venable,  105  Tenn.  469,  51  L.  R.  A.  886,  58  S. 
W.  861,  holding  railroad  employee  carried  from  work  as  gratuity,  a  passenger; 
Dickinson  v.  West  End  Street  R.  Co.  177'  Mass.  367,  52  L.  R,  A.  327,  83  Am.  St 
Rep.  284,  59  N.  E.  60,  holding  street  railway  employee  riding  gratuitously  while 
off  duty  a  passenger;  Doyle  v.  Fitchburg  R.  Co.  166  Mass.  494,  33  L.  R,  A.  846. 
footnote  p.  844,  55  Am.  St.  Rep.  417,  44  N.  E.  611,  holding  ticket  given  to  em- 
ployee, conceded  to  be  passenger,  not  mere  gratuity. 

Cited  in  footnotes  to  McNulty  v.  Pennsylvania  R.  Co.  38  L.  R.  A.  376,  whieb 
holds  railroad  employee  working  on  bridge  a  passenger  while  riding  home  on 
train;  Louisville  &  N.  R.  Co.  v.  Weaver,  50  L.  R.  A.  381,  which  holds  station 
agent  riding  on  train  without  paying  fare,  several  hours  after  work  ended,  t 
passenger. 

Cited  in  note  (31  L.  R.  A.  324)  on  railroad  employees  or  officers  as  passengers 
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IVho  are  fello^F  BervantB. 

Cited  in  note  (50  L.  R.  A.  462,  407)  on  wliat  servants  are  deemed  to  be  in 
same  common  employment,  apart  from  statutes,  where  no  questions  as  to  vice 
principal  ship  arise. 

Distinguished  in  Louisville  A  N.  R.  Co.  v.  Stuber,  54  L.  R.  A.  698,  48  C.  C.  A. 
152.  108  Fed.  937,  holding  foreman  of  water  supply  on  railroad  traveling  from  sta- 
tion to  station  on  pass  in  performance  of  duties,  fellow  servant  of  engineer ;  Dishon 
V.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  126  Fed.  202,  holding  section  hand  caught  be- 
tween cars  after  working  hours,  fellow  servant  to  employees  operating  cars. 

Effect  of  ■ettlement  for  ^vrongrfnl  act  canslns  death. 

Cited  in  Southern  Bell  Teleph.  &  Teleg.  Co.  v.  Cassin,  111  Ga.  616,  50  L.  R.  A. 
711,  36  S.  £..  881,  holding  widow's  right  of  action  for  wrongful  act  causing  death 
of  husband  taken  away  by  settlement  made  by  husband  before  decease. 

25  L.  R.  A.  159,  FISH  v.  CAPWELL,  18  R.  1.  667,  49  Am.  St.  Rep.  807,  29  Atl. 

840. 
Title  io  timber  and  logTM* 

Cited  in  footnotes  to  Yockey  v.  Norn,  26  L.  R.  A.  145,  which  holds  title  to 
timber  does  not  pass  until  delivery  on  cars  under  unrecordable  instrument  requir- 
ing payment  of  balance  when  loaded  on  cars ;  Macomber  v.  Detroit,  L.  &  N.  R.  Co. 
32  L.  R.  A.  102,  which  holds  title  to  logs  not  forfeited  by  failure  to  remove  within 
time  fixed  by  contract;  Magnetic  Ore  Co.  v.  Marbury  Lumber  Co.  27  L.  R,  A.  434, 
which  holds  title  of  absolute  grantee  to  timber  not  forfeited  by  failure  to  cut  and 
remove  within  reasonable  time. 

25  L.  R.  A.  161,  MATTHEWS  v.  ST.  LOUIS  &  S.  F.  R.  CO.  121  Mo.  298,  24  S. 

W.  591. 
Abaolnte  liability  of  railroads  for  Iom  of  property. 

Affirmed  in  165  U.  S.  1,  41  L.  ed.  611,  17  Sup.  Ct.  Rep.  243,  upholding  statute 
mnkiug  railroad  company  absolutely  liable  for  property  destroyed  by  fire. 

Cited  in  Campbell  v.  Missouri  P.  R.  Co.  121  Mo.  345,  25  L.  R.  A.  176,  footnote 
p.  175,  42  Am.  St.  Rep.  530,  25  S.  W.  930;  Adams  v.  St.  Louis  4  S.  F.  R.  Co.  138 
Mo.  249,  28  S.  W.  496 ;  Choctaw  O.  &  G.  R.  Co.  v.  Alexander,  7  Okla.  585,  52  Pac. 
944 ;  McFarland  v.  Missouri  K.  &  T.  R.  Co.  94  Mo.  App.  340,  68  S.  W.  105 ;  Black- 
more  V.  Missouri  P.  R.  Co.  162  .Mo.  461,  62  S.  W.  993;  Walker  Bros.  v.  Missouri 
P.  R.  Co.  68  Mo.  App.  471, — upholding  statute  making  railroad  absolute  insurer 
of  property  destroyed  by  it. 

Cited  in  footnotes  to  Leavitt  v.  Canadian  P.  R.  Co.  38  L.  R,  A.  152,  which  sus- 
tains statute  limiting  railroad's  liability  for  fires  to  difference  between  amount  of 
loss  and  amount  of  insurance;  McCullem  v.  Chicago  &  N.  W.  R.  Co.  49  L.  R.  A. 
642,  which  sustains  presumption  of  negligence  from  issuance  of  sparks  from  loco- 
motive sufficient  to  kindle  fire  and  destroy  adjacent  property;  Johnson  v.  Oregon 
Short  Line  R.  Co.  53  L.  R.  A.  744,  which  holds  a  railroad  company  liable  for 
horse  killed  on  unfenced  track;  Kirk  v.  Norfolk  &  W.  R.  Co.  32  L.  R.  A.  416, 
which  holds  necessary  use  of  salt  to  keep  switches  free  from  ice  not  render  com- 
pany liable  for  killing  of  cattle  attracted  thereby;  Birmingham  Mineral  R.  Co.  v. 
Parsons,  27  L.  R.  A.  263,  which  holds  invalid,  act  imposing  absolute  liability  for 
stock  killed  on  railroad  track. 

L.  R.  A.  Au.— Vol.  III.— 49. 
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Contributory   neflrltflrence. 

Cited  in  Bowen  v.  Boston  &  A.  R.  Co.  179  Mass.  527,  61  N.  E.  Ul ;  Wall  v. 
Piatt,  169  Mass.  405,  48  N.  E.  270;  Boston  Excelsior  Co.  v.  Bangor  &  A.  R.  Co. 
93  Me.  65,  47  L.  R.  A.  85,  footnote  p.  82,  44  Atl.  138;  Adams  v.  St.  Louis  k 
S.  F.  R.  Co.  138  Mo.  249,  28  S.  W.  496;  Walker  Bros.  v.  Missouri  P.  R.  Co.  «8 
Mo.  App.  471, —  holding  under  statute  owner's  negligence,  short  of  fraud,  no 
bar  to  recovery  for  loss  by  fire  set  by  locomotive. 

Cited  in  footnotes  to  Peter  v.  Chicago  &  W.  M.  R.  Co.  46  L.  R.  A.  224,  which 
holds  contributory  negligence  no  defense  to  railroad  company's  absolute  liability 
for  fires;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Zernecke,  55  L.  R.  A.  610,  which  sustains    , 
statute  making  carrier  liable  for  injury  to  passengers  not  due  to  their  criminal 
negligence  or  violation  of  express  rule. 

Cited  in  note  (25  L.  R.  A.  572)  on  how  far  statutes  will  be  regarded  as  having 
abrogated  maxim  that. one  cannot  profit  by  his  own  wrong. 

Abatement   of  damaflres. 

Cited  in  Hartford  F.  Ins.  Co.  v.  Wabash  R.  Co.  74  Mo.  App.  113,  holding  rail- 
road cannot  escape  liability  for  loss  by  fire  because  owner  first  receives  com- 
pensation from  insurance  company;  Matthews  v.  Missouri  P.  R.  Co.  142  Mo. 
659,  44  S.  W.  802,  holding  railroad  cannot  have  damages  for  loss  of  bam  by 
fire  from  its  locomotive  reduced  by  amount  of  insurance  paid  to  owner;  Hartfoni 
F.  Ins.  Co.  V.  Wabash  R.  Co.  74  Mo.  App.  113,  holding  railroad  liable  to  insur- 
ance company  for  damage  by  fire  caused  by  it,  where  it  has  settled  with  owner 
after  notice  of  insurance  company's  claim;  Williams  v.  St.  Louis  &  S.  F.  R.  Co. 
123  Mo.  585,  27  S.  W.  387,  holding  damages  for  personal  injury  cannot  be 
abated  by  partial  compensation  from  collateral  source. 

litabfltty  for  property  not  Inanrable. 

Cited  in  Lumbermen's  Mut.  Ins.  Co.  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  14^ 
Mo.  173,.  50  S.  W.  281,  and  Adams  v.  St.  Louis  &  S.  F.  R.  Co.  138  Mo.  249, 
28  S.  W.  496,  holding  damages  for  loss  by  fire  by  locomotive  includes  property 
not  insurable. 

Lilablllty   nnder   tnsnrance   eontract. 

Cited  in  Wabash  R.  Co.  v.  Ordelheide,  88  Mo.  App.  592,  holding  insurance 
contract  in  lease  enforceable,  although  loss  occasioned  by  negligence  of  assured. 

25  L.  R.  A.  175,  CAMPBELL  v.  MISSOURI  P.  R.  CO.  121  Mo.  340,  42  Am.  St. 

Rep.  530,  25  S.  W.  936. 
Constrnctton   of  remedial   atatntes. 

Cited  in  Cochran  v.  Thomas,  131  Mo.  273,  33  S.  W.  6,  holding  remedial  statute 
should  be  given  such  liberal  construction  as  will  advance  remedy. 

Cited  in  footnote  to  Chicago,  R.  1.  &  P.  R.  Co.  v.  Zernecke,  55  L.  R.  A.  610^ 
which  sustains  statute  making  carrier  liable  for  injury  to  passengers  not  due 
to  their  criminal  negligence  or  violation  of  express  rule. 

lilablllty  of  railroads  for  ■ettlnar  flrea. 

Cited  in  Blackmore  v.  Missouri  P.  R.  Co.  162  Mo.  461,  62  S.  W\  993;  McFar- 
land  V.  Missouri,  K.  &  T.  R.  Co.  90  Mo.  App.  340,  68  S.  W.  105;   St.  Louis  & 
S.  F.  R.  Co.  V.  Mathews,   165  U.  S.   19,  41   L.  ed.  618,   17   Sup.  Ct.  Rep.  243; 
Walker  Bros.  v.  Missouri  P.  R.   Co.   68  Mo.  App.  471,  upholding  act  making 
railway  absolute  insurer  of  property  destroyed  by  its  locomotives;  Lumbermen's- 
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Mut.  Ins.  Co.  V.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  149  Mo.  173,  50  S.  W.  28U 
holding  railroad  liable  for  fire  communicated  to  building  not  abutting  its  right 
of   ivav. 

Cited  in  footnotes  to  McCullen  v.  Chicago  &  N.  W.  K.  Co.  49  L.  R.  A.  642,. 
^'hich  sustains  presumption  of  negligence  from  issuance  of  sparks  from  loco- 
motive sufficient  to  kindle  fire  and  destroy  adjacent  property;  Peter  v.  Chicago 
&  W.  M.  R.  Co.  46  L.  R.  A.  224,  which  holds  contributory  negligence  no  defense- 
to  railroad  company's  absolute  liability  for  fires. 

Admlsalbtllty   of  evtdenee   of   other  Injury. 

Cited  in  Matthews  v.  Missouri  P.  R.  Co.  142  Mo.  657,  44  S.  W.  802,  admitting^ 
evidence  of  spark  from  an  engine  falling  upon  tent  erected  on  site  of  bam  sub- 
sequent to  its  destruction  by  fire;  Dunning  v.  Maine  C.  R.  Co.  91  Me.  101,  64 
Am.  St.  Rep.  208,  39  Atl.  352,  holding  evidence  of  fires  set  by  other  locomptives- 
at  other  places  admissible  on  question  whether  any  locomotive  set  the  fire  in 
question;  Smart  v.  Kansas  City,  91  Mo.  App.  594,  denying  admissibility  of 
evidence  that  other  persons  injured  at  point  in  sidewalk  where  accident  occurred ; 
Golden  v.  Chicago,  R.  I.  &  P.  R.  Co.  84  Mo.  App.  66,  admitting  evidence  that 
particular  engine  set  other  fires  on  same  trip;  Lesser  Cotton  Co.  v.  St.  Louis,. 
I.  M.  &  S.  R.  Co.  52  C.  C.  A.  99,  114  Fed.  137,  and  First  Nat.  Bank  v.  Lake 
Erie  &  W.  R.  Co.  174  111.  42,  50  N.  E.  1023,  refusing  to  admit  testimony  that 
fires  had  been  set  by  other  engines  when  particular  engine  identified  as  setting- 
fire  in  question. 

Insorable  Interest. 

Cited  in  Dean  v.  Charleston  &  W.  Car  R.  Co.  55  S.  C.  507,  33  S.  E.  579,  hold- 
ing evidence  that  property  destroyed  by  fire  could  not  have  been  insured  by- 
railroad  properly  excluded. 

Recovery   motivlthataiidiiiflr   allegations. 

Cited  in  Fields  v.  Wabash  R.  Co.  80  Mo.  App.  606;  Sims  v.  Chicago  &  A.  R.. 
Co.  83  Mo.  App.  250;  Walker  Bros.  v.  Missouri  P.  R.  Co.  68  Mo.  App.  474; 
Hartpence  v.  Rogers,  143  Mo.  633,  45  S.  W.  650,  —  holding  recovery  not  pre- 
vented because  more  was  alleged  in  pleadings  than  was  necessary  to  be  proved; 
Missouri,  K.  A  T.  R.  Co.  v.  Garrison,  66  Kan.  629,  72  Pac.  225  (dissenting: 
opinion),  majority  holding  allegation  of  negligence  in  use  of  engine  from  which 
fire  escaped,  not  sufficient  to  support  finding  of  negligence  in  use  of  defective 
spark  arrester. 

25  L.  R.  A.   178,  RUHE  v.  BUCK,  124  Mo.   178,  46  Am.  St.  Rep.  439,  27   S. 

W.  412. 
Conflict  of  laivs. 

Cited  in  F.  B.  Hauck  Clothing  Co.  v.  Sharpe,  83  Mo.  App.  391,  holding  mar- 
ried woman's  liability  as  accommodation  maker  of  note  governed  by  place  of 
delivery;  Robison  v.  Pease,  28  Ind.  App.  611,  63  N.  E.  479,  holding  married 
woman  liable  as  surety  on  note  executed  in  one  state  to  make  good  default  on 
bond  on  which  she  was  surety  in  another  state;  Bowles  v.  Field,  78  Fed.  744^ 
sustaining  foreclosure  of  married  woman's  mortgage  given  to  secure  note  with 
which  she  had  taken  up  notes  as  surety  though  latter  not  valid  in  her  domicil; 
Walling  V.  Christian  &  C.  Grocery  Co.  41  Fla.  489,  47  L.  R.  A.  612,  footnote  p. 
608,  27  So.  46,  holding  law  of  one  state  as  to  married  woman's  contracts  ndk 
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applicable  to  conveyances  of  real  property  in  another  state;  Smith  v.  Supreme 
Lodge,  K.  of  P.  83  Mo.  App.  522,  holding  contract  of  insurance  made  by  benefit 
society  with  its  member  controlled  by  common  law  which  prevails  as  to  it  in 
state  where  made. 

Cited  in  footnotes  to  Freeman's  Appeal,  37  L.  R.  A.  452,  which  holds  guaranty 
by  married  woman  invalid  in  state  of  residence  not  validated  by  delivery  by 
agent  in  other  state;  Armstrong  v.  Best,  25  L.  R.  A.  188,  which  denies  en- 
forceability in  North  Carolina  of  contract  by  married  woman,  valid  in  other 
state  where  made;  Thompson  v.  Taylor,  54  L.  R.  A.  585,  which  holds  written 
promise  of  married  woman,  valid  where  made,  enforceable  in  New  Jersey,  though 
void  if  made  therein;  Poison  v.  Stewart,  36  u.  R.  A.  771,  which  holds  surrender 
by  man  of  marital  rights  to  land  in  other  state  in  consideration  of  release  of 
dower  to  land  in  same  state  governed  by  law  of  that  state;  Smith  v.  Ingram, 
61  £j.  R.  A.  878,  which  holds  law  of  place  where  land  located,  governs  a»  to 
privy  examination  of  married  woman ;  Williams  v.  Pope  Mfg.  Co.  50  L.  R.  A. 
816,  which  sustains  nonresident  married  woman's  right  to  bring  in  own  name. 
according  to  law  of  domicil,  action  for  tort  to  her  person;  Gipps  Brewing  Co.  v. 
De  France,  28  L.  R.  A.  386,  which  holds  agreement  to  return  or  pay  for  barrels, 
etc.,  in  which  beer  shipped  contrary  to  law,  unenforceable. 

Cited  in  note  (57  L.  R.  A.  520,  521,  525)  on  conflict  of  law^  as  to  capacity  of 
married  woman  to  contract. 

Distinguished  in  Gates  v.  Tebbetts,  100  Mo.  App.  596,  75  S.  W.  169,  upholdinn 
defense  under  foreign  statute  prohibiting  action  on  liotes  for  recovery  of  deb' 
after  foreclosure  of  mortgage. 

25  L.  R.  A.  188,  ARMSTRONG  v.  BEST,  112  N.  0.  59,  34  Am.  St.  Rep.  473, 

17  S.  E.  14. 
Conflict  of  laiva. 

Cited  in  Smith  v.  Ingram,  130  N.  C.  104,  61  L.  R.  A.  881,  40  S.  E.  984  (dis- 
tinguished in  dissenting  opinion,  p.  110,  61  L.  R.  A.  883),  holding  marrie^i 
woman's  contract  for  conveyance  of  land  in  another  state  governed  by  la" 
where  land  situated;  Hanover  Nat.  Bank  v.  Howell,  118  N.  C.  274,  23  S.  E. 
1005,  holding  contract  of  married  woman  valid  when  made  can  only  be  enforced 
at  her  domicil  in  another  state  if  valid  in  that  state;  Brown  v.  Dal  ton,  lOo  Kr. 
672,  88  Am.  St.  Rep.  325,  4ii  S.  W.  443,  refusing  enforcement  of  wife's  ngTiH- 
ment  to  assume  purchase-money  note  of  husband,  in  consideration  of  convey- 
ance of  land  situated  in  another  state  where  contract  valid;  Robison  v.  Pease. 
28  Ind.  App.  611,  63  N.  E.  479,  holding  defense  of  coverture  under  law  of  fonim 
not  available  a.s  defense  to  note  given  for  default  under  bond  enforceable  in  state 
where  made;  First  Nat.  Bank  v.  Shaw,  109  Tenn.  241,  59  L.  R.  A.  500,  97  Am. 
St.  Rep.  840,  70  S.  W.  807,  holding  note  signed  in  Tennessee  by  married  woman 
domiciled  with  husband  in  that  state,  but  payable  in  Ohio,  is  contract  of  latter 
state;  Young  v.  Hart,  101  Va.  484,  44  S.  E.  703,  holding  contract  of  married 
woman  valid  where  made  and  to  be  performed,  will  be  enforced  in  manner 
provided  by  local  laws;  Chicago,  B.  & -Q.  R.  Co.  v.  Gardiner,  51  Neb.  78,  70  X. 
VV.  508,  holding  limitation  of  carrier's  liability  under  foreign  statute  unen- 
forceable when  against  public  policy. 

Cited  in  note  (57  L.  R.  A.  514,  518)  on  conflict  of  laws  as  to  capacity  of 
inarried   woman  to  contract. 
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Distinguished  in  State  v.  Wernwag,  116  N.  C.  1063,  28  L.  R.  A.  297,  47  Am. 
St.  Rep.  873,  21  S.  E.  683,  holding  dealer  delivering  meut  on  telephonic  mes- 
sage to  hotel  within  certain  area  affected  by  ordinance  though  place  of  business 
outside,  liable  to  fine. 

25   L.  R.  A.  190,  LEVY  v.  WAITT,   10  C.  C.  A.  227,  21  U.  S.  App.  394,  61 

Fed.  1008. 
ESxclnMve  niie  of  trademark. 

Cited  in  Atwater  v.  Castner,  32  C.  C.  A.  79,  50  U.  S.  App.  394,  88  Fed.  043, 
upholding  preliminary  injunction  against  infringement  of  geographical  trade 
name  where  there  was  public  acquiescence  for  twenty  years  and  infringement 
enjoined  by  court  of  another  circuit;  Macmahan  Pharmacal  Co.  v.  Denver 
Chemical  Mlg.  Co.  51  C.  C.  A.  306,  113  Fed.  468,  holding  that  common-law  right 
to  exclusive  use  of  trademark  depends  upon  such  use  as  to  identify  goods  in 
connection  with  which  it  is  used,  as  those  of  particular  manufacturer;  Burt  v. 
Tucker,  178  Mass.  501,  52  L.  R.  A.  115,  footnote  p.  112,  86  Am.  St.  Rep..  499, 
59  N.  E.  1111,  holding  that  use  of  trademark  may  be  resumed  as  against  another 
who  has  acquired  right  to  use  it  in  good  faith  in  interval  of  discontinuance; 
Heublein  v.  Adams,  125  Fed.  785,  holding  appropriation  of  word  "club"  applied 
to  cocktails  as  trade  name,  shown  by  use  that  was  long  continued,  notorious, 
and  universally  recognized. 

Cited  in  footnotes  to  American  Waltham  Watch  Co.  v.  United  States  Watch 
Co.  43  L,  R.  A.  826, 'which  authorizes  injunction  against  deceptive  use  of  word 
"Waltham"  by  other  manufacturer  of  watches  at  same  place;  Pillsbury- Wash- 
bum  Flour  Mills  Co.  v.  Eagle,  41  L.  R.  A.  162,  which  authorizes  injunction 
against  use  of  geographical  name  on  flour  made  elsewhere  from  wheat  of  different 
g^rade;  Hoyt  v.  J.  T.  Lovett  Co.  31  L.  R.  A.  44,  which  denies  right  to  appro- 
priate words  "Green  Mountain"  as  trademark. 

25  L.  R.  A.  193,  MILLBRAE  CO.  v.  TAYLOR   (Cal.)  37  Pac.  235. 

25  L.  R.  A.  198,  PALTROVITCH  v.  PHCENIX  INS.  CO.  143  N.  Y.  73,  60  N.  Y. 

S.  R.  462,  37  N.  E.  639. 
Pfotlce  of  loHM   ander   policy. 

Cited  in  Matthews  v.  American  Cent.  Ins.  Co.  154  N.  Y.  457,  39  L.  R.  A.  436, 
61  Am.  St.  Rep.  627,  48  N.  E.  751,  holding  policy  not  void  because  of  delay  in 
notice  of  loss  where  fire  occurred  after  death  of  insured  and  before  appointment 
of  administrator;  Solomon  v.  Continental  F.  Ins.  Co.  160  N.  Y.  002,  46  L.  R.  A. 
685,  73  Am.  St.  Rep.  707,  55  N.  E.  279,  holding  service  of  notice  of  loss  within 
reasonable  time,  if  sent  three  days  after  actual  knowledge  by  insured,  though 
fifty  days  after  fire;  Smaldone  v.  Insurance  Co.  of  N.  A.  15  App.  Div.  234,  44 
N.  Y.  Supp.  201,  holding  insurance  company  estopped  to  deny  liability  when 
insured  misled  by  agent  as  to  procedure  to  prove  loss;  Partridge  v.  Milwaukee 
Mechanics*  Ins.  Co.  13  App.  Div.  526,  43  N.  Y.  Supp.  632,  holding  policy  not 
canceled  where  local  agent  witliout  returning  premium  sent  to  insured  other 
policies  to  take  its  place,  who  received  them  day  after  fire;  Messmer  v.  Niagara 
F.  Ins.  Co.  24  App.  Div.  246,  48  N.  Y.  Supp.  478,  holding  question  of  waiver  of 
condition  as  to  proof  of  loss  should  be  submitted  to  jurj*  when  informal  proof 
retiiined  without  objection;  Davis  v.  Grand  Rapids  F.  Ins.  Co.  15  Misc.  205,  30 
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N.  Y.  Supp.  791,  holding  retention  by  company  of  proofs  of  loss  for  nearly  a 
month  without  objection  waiver  of  defects;  Porter  v.  Traders'  Ins.  Co.  164 
N.  Y.  510,  52  L.  R.  A.  429,  58  N.  E.  C41,  holding  conditions  and  formalities  for 
ascertaining  extent  of  loss  under  policy,  after  loss  has  occurred,  construed  lib- 
erally in  favor  of  insured;  Poele  v.  Provident  Fund  Soc.  147  Ind.  552,  44  X.  L 
661,  holding  notice  by  beneficiary  within  five  days  after  coroner's  finding  of  acci- 
dental death,  though  sixteen  days  after  death,  in  time. 

25  L.  R.  A.  200,  ANDERSON  v.  GILL,  79  Md.  312,  47  Am.  St  Rep.  402,  29 

Atl.   627. 
T4 lability  of  collectlnflT  iMmk  to  cnatoimer. 

Cited  in  Kershaw  v.  Ladd,  34  Or.  381,  44  L.  R.  A.  239,  56  Pac.  402,  holdin*: 
receiving  bank  sending  check  same  day  by  mail  to  drawee  bank  not  negligent; 
Morris  v.  Eufaula  Nat.  Bank,  122  Ala.  592,  82  Am.  St.  Rep.  95,  25  So.  490, 
holding  reasonable  time  to  present  check  on  bank  in  same  place  when  it  is 
drawn  is  till  close  of  banking  house  in  next  secular  day;  Morris  v.  Eufaula  Xat 
Bank,  122  Ala.  591,  82  Am.  St.  Rep.  95,  25  So.  409,  holding  loss,  brought  aboui 
by  failure  of  bank  on  which  check  drawn,  falls  on  drawer  of  check,  and  not  on 
collecting  bank  receiving,  it  in  payment  of  draft  against  accepting  debtor: 
Comer  v.  Dufour,  95  Ga.  379,  30  L.  R.  A.  302,  footnote  p.  300,  51  Am.  St.  Rep. 
89,  22  S.  E.  543,  holding  first  presentment  of  check  for  payment  fixes  rights  of 
parties,  and  holder  accepts  check  of  drawee  in  lieu  of  money  at  his  peril;  Kirk- 
ham  V.  Bank  of  America,  26  App.  Div.  121,  49  N.  Y.  Supp.  767,  holding  collect- 
ing bank  bound  to  return  draft  to  customer  properly  protested,  or  to  pay  hiui 
the  money. 

Cited  in  footnotes  to  First  Nat.  Bank  v.  Buckhannon  Bank,  27  L.  R.  A.  332, 
which  denies  liability  to  drawer  of  worthless  check  by  taking  substituted  chwk 
from  drawee  which  is  not  presented  with  due  diligence;  Edminsten  v.  Herpel- 
sheimer,  59  L.  R.  A.  934,  which  requires  check  to  be  presented  not  later  than 
day  after  receipt  to  hold  drawer;  Pepperday  v.  Citizens*  Nat.  Bank,  39  L.  R.  A. 
529,  which  holds  bank  taking  check  on  sale  of  stock  for  principal  and  crediting 
him  with  its  amount  liable  if  check  proves  worthless. 

25  L.  R,  A.  207;  KOFKA  v.  ROS^ICKY,  41  Neb.  328,  43  Am.  St.  Rep.  685,  59 

N.  W.  788. 
8peclllc  perfformance  of  oral  contract   to  convey. 

Cited  in  McCabe  v.  Healy,  138  Cal.  86,  70  Pac.  1008,  enforcing  trust  against 
heirs  of  one  persuading  nephew  to  take  charge  of  his  business  in  consideration 
of  promise  to  will  him  property;  Wilson  v.  Heath,  23  Misc.  718,  53  N.  Y.  Supp. 
166,  holding  oral  promise  to  will  all  property  to  one  consenting  to  be  as  daughter 
to  promisor,  if  fully  performed  by  promisee,  enforceable  against  promisor's 
estate;  Svanburg  v.  Fosseen,  75  Minn.  361,  43  L.  R.  A.  431,  74  Am.  St.  Rep.  490, 
78  N.  W.  4,  decreeing  specific  performance  of  oral  contract  for  convejTince  of 
real  estate  in  consideration  of  service  not  measurable  in  money;  Owens  v. 
McNally,  113  Cal.  449,  33  L.  R.  A.  372,  footnote  p.  369,  45  Pac.  710,  refusini; 
specific  performance  of  contract  between  uncle  and  niece  to  leave  her  all  his 
property  at  death,  when  promisor  subsequently  married  woman  who  was  igno- 
rant of  contract;  Lothrop  v.  Marble,  12  S.  D.  515,  76  Am.  St.  Rep.  626,  81  N.  W. 
685,  enforcing  agreement  against  estate  of  one  promising  to  convey  real  estate 
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in  consideration  of  care  during  life,  while  suffering  from  disease;  Lucas  v. 
I^ucaa,  64  Neb.  192,  89  N.  W.  769,  decreeing  specific  performance  where  com- 
plete conveyance  refused  on  account  of  misrepresentation  as  to  account  trans- 
ferred by  vendee  as  consideration;  Davies  v.  Cheadle,  31  Wash.  173,  71  Pac. 
728,  quieting  title  in  promisee  in  possession  of  land  under  testamentary  oral 
agreement  to  will  same,  in  consideration  of  services  afterwards  performed  by 
promisee;  Teske  v.  Dittbemer,  65  Neb.  169,  101  Am.  St.  Rep.  614,  91  N.  W. 
181,  charging  grantee  of  promisor,  under  conveyance  in  violation  of  testamentary 
oral  agreement,  with  trust  in  favor  ^f  promisee. 

Cited  in  footnotes  to  Clancy  v.  Flusky,  52  L.  R.  A.  277,  which  authorizes 
specific  performance  of  oral  contract  to  convey  land  1o  son  for  taking  care  of 
father  for  life,  as  fully  performed  by  son  as  possible,  though  father  moved  away 
before  death;  Bryson  v.  McShane,  49  L.  R.  A.  527,  which  holds  specifically, 
enforceable  executed  oral  contract  to  give  entire  property  for  support  during 
life  and  burial  after  death;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Chicago  &  W.  I.  R. 
Co.  35  L.  R.  A.  167,  which  refuses  to  require  payment  of  interest  not  provided 
for  as  condition  of  specific   performance  of   contract. 

Distinguished  in  Ferguson  v.  Herr,  64  Neb.  657,  90  N.  W.  625,  holding  where 
ag^recment  of  adoption  made,  right  of  adopted  child  to  inherit  dependent  upon 
terms  of  contract;  Weeks  v.  Lund,  69  N.  H.  83,  45  Atl.  249,  holding  perform- 
ance by  stranger  of  services  susceptible  of  pecuniary  estimation,  in  considera- 
tion of  oral  agreement  to  convey,  not  sufficient  to  take  ca^e  out  of  statute  of 
frauds. 

25  L.  R.  A.  215,  HEINBOKEL  v.  NATIONAL  SAV.  LOAN  &  BLDG.  ASSO. 

58  Minn.  340,  49  Am.  St.  Rep.  519,  59  N.  W.  1050. 
BuildlnflT   and   loan   aaaoclattona |    riflrlita   of   'witlftdra'winflr   member. 

Followed   in   Hoyt  v.   Interocean   Bldg.   Asso.   58   Minn.   345,   60   N.   W.   678, 
-without  discussion. 

Cited  in  Musial  v.  Kosciuszko  Bldg.  &  L.  Asso.  80  III.  App.  466;  Elngelhardt 
▼.  Fifth  Ward  Permanent  Dime  Sav.  &  L.  Asso.  148  N.  Y.  288,  35  L.  R.  A.  303, 
42  N.  E.  710;  Pawlick  v.  Homestead  Loan  Asso.  15  Misc.  431,  37  N.  Y.  Supp. 
164;  Domestic  Bldg.  Asso.  v.  Jourdain,  110  111.  App.  200,  —  holding  withdrawing 
member  of  loan  association  cannot  bring  action  until  funds  in  treasury  appli- 
cable to  payment  of  his  claim;   Daley  v.  People's  Bldg.  Loan  &  Sav.  Asso.   172 
Mass.  536,  52  N.  £.  1090,  holding  provision  of  building  association  that  share- 
holder entitled  to  receive  par  value  of  shares  binds  corporation  only  to  extent 
of  funds  accumulated  for  that  purpose;  Denison  v.  Alpena  Loan  &  Bldg.  Asso. 
117  Mich.  103,  75  N.  W.  300,  liability  of  withdrawing  member  for  embezzlement 
by  secretary  cannot  be  litigated  in  action  by  member  for  amount  due  if  neces- 
sary conditions  exist  for  payment  upon  withdrawal  notices;  Andrews  v.  Roanoke 
Bldg.  Asso.  &  Invest  Co.  98  Va.  455,  49  L.  R.  A.  660,  36  S.  E.  531,  holding 
statute  of   limitations  does  not   run  against  withdrawing   member   of   building 
association    until    fund    accumulated    sufficient    to    meet    his    demands. 

Cited  in  note  (35  L.  R.  A.  301)  on  withdrawal  from  building  and  loan  associa- 
tions. 
Araoclation'a   rlflrlit   to  alter  br-la^wa. 

Cited  in  Stilwell  v.  People's  Bldg.  Loan  &  Sav.  Asso.  19  Utah,  267,  67  Pac. 
14,   holding   membership   in   loan  association   subject   to   association's   right   to 
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alter  by-laws;  Eastern  Bldg.  &  L.  Asso.  v.  Snyder,  98  Va.  719,  37  &  E   2^3, 
holding  building  association  may  pass  by-laws  affecting  remedies  of  its  meiiben 
,  after  they  have  become  members. 
Members    of    oaaoclation    an    creditors. 

Cited  in  Cook  v.  Emmet  Perpetual  &  Mut.  Bldg.  Asso.  90  Md.  291,  44  AtL 
1022,  holding  general  creditors  of  loan  association  entitled  to  priority  over  -v'Mh- 
drawing  members  in  distribution  of  assets;  Rabbitt  v.  Wilcoxen,  103  Iowa,  40, 
38  L.  R.  A.  186,  64  Am.  St.  Rep.  152,  72  N.  W.  306,  holding  shareholder  of 
insolvent  company  giving  notice  of  withdrawal,  after  withdrawal  of  entire  amount 
permitted  by  by-laws,  entitled  to  share  only  as  general  creditors;  Re  Youth'i 
Temple  of  Honor,  73  Minn.  325,  76  N.  W.  59,  holding  members  of  an  endow- 
ment association  undergoing  dissolution  are  not  creditors  thereof. 

Allevatlona  necesaary  In  actions  by  -witlidra'vvlnflr  member. 

Cited  in  Huntington  County  Loan  &  Sav.  Asso.  v.  Emerick,  23  Ind.  App.  1^1, 
55  N.  E.  106,  holding  unnecessary,  allegations  of  funds  sufficient  to  meet  clsiim 
of  member;  Stilwell  v.  People's  Bldg:  Loan  &  Sav.  Asso.  19  Utah,  269,  57  Pac 
14,  holding  withdrawing  member,  in  action  against  loan  association,  must 
allege  and  prove  fund  applicable  to  payment  of  his  debt. 

25  L.  R.  A.  217,  LIXN  v.  CHAMBERSBURG,  160  Pa.  511,  28  Atl.  842. 
Po'wer  of  mnnlclpalltr   to  niatntain  pnbllc  aervtce   plants. 

Cited  in  Mealey  v.  Hagerstown,  02  Md.  754,  48  Atl.  746,  and  Jacksonville 
Electric  Light  Co.  v.  Jacksonville,  36  Fla.  267,  30  L.  R.  A.  544,  footnote  p. 
540,  51  Am.  St.  Rep.  24,  18  So.  677,  holding  city  authorized  to  erect  electric 
lighting  plant  for  public  and  private  use;  0*Hrien  v.  Erie  City,  20  Pa.  Co.  Ct 
342,  7  Pa.  Dist.  R.  491,  holding  municipality  may  build  conduit  for  electric 
wires;  Mayo  v.  Washington,  122  N.  C.  24,  40  L.  R.  A.  169,  footnote  p.  163. 
29  S.  E.  343  (dissenting  opinion),  majority  holding  that  municipality  cannot 
issue  bonds  for  electric  light  plant  without  legislative  authority. 

Cited  in  footnote  to  Mitchell   v.  Negaunee,  38  L.  R.  A.   157,  which  sustaini 
right  of  city  to  own  electric  light  plant  to  furnish  light  to  citizens. 
Ijlmitattonii  npon  mantctpal  IndebtedneM. 

Cited  in  Gaston  v.  Meadville  Schools,  5  Pa.  Dist.  R.  550,  18  Pa.  Co.  Ct.  -lH:, 
holding  one  claiming  municipal  indebtedness  beyond  constitutional  limit  must 
show  it. 

Cited  in  footnotes  to  South  Bend  v.  Reynolds,  49  L.  R.  A.  795,  which  hol'is 
limitation  of  city  debt  not  exceeded  by  contract  for  erection  of  city  hall  for 
which  yearly  rent  to  be  paid,  with  option  to  purchase;  Saleno  v.  Neosho.  27 
L.  R.  A.  769,  which  holds  contract  by  city  to  pay  fixed  price  annually  for  water 
supply  not  a  debt  for  aggregate  amount;  Kelly  v.  Minneapolis,  30  L.  R.  A. 
281,  which  requires  deduction  of  amount  of  sinking  fund  from  total  apparent  lifbt 
to  ascertain  actual  debt;  McBean  v.  Fresno,  31  L.  R.  A.  794,  which  holds  limiu- 
tion  of  city  indebtedness  not  violated  by  contract  to  pay  annual  sum  for  tenc 
of  years  if  annual  sum  within  limit;  Indianapolis  v.  VVann,  31  L.  R.  A.  "43, 
which  holds  contract  for  street  lights  for  five  years  payable  monthly  void. 

25  L.  R.  A.  222,  WILLIAMSON  v.  JONES,  39  W.  Va.  231,  19  S.  E.  436.. 
Life  tenant'M  rtnrbta  In  mtneraln,  etc.    t 

Cited  in  Williamson  v.  Jones,  43  W.  Va.  565,  38  L.  R.  A.  697,  footnote  p. 


215-222.]  L.  R.  A.  CASES  AS  AUTHORITIES.  777 

604,  64  Aid.  St.  Rep.  801,  27  S.  £.  410,  holding  life  tenant  has  no  right  to 
extract  oil  from  land;  Koen  v.  Bartlett,  41  W.  Va.  566,  31  L.  R.  A.  130,  footnote 
p.  128,  56  Am.  St.  Rep.  884,  23  S.  E.  664,  holding  tenant  of  life  estate  has  right 
to  full  enjoyment  of  land  including  oil  and  gas  mines  already  opened  or  opened 
during  life  estate;  Hook  v.  Garfield  Coal  Co.  112  Iowa,  219,  83  N.  W.  963, 
holding  that  cotenant  cannot  use  or  sell  coal  found  under  entire  tract  where 
vein  has  not  been  already  opened;  Carter  v.  Tyler  County  Court,  45  W.  Va. 
810,  43  L.  R.  A.  726,  footnote  p.  725,  32  S.  E.  216,  holding  prospective  product 
of  oil  well  cannot  be  taxed  to  lessee  as  personal  property;  Higgins  Oil  &  Fuel 
Co.  V.  Snow,  51  C.  C.  A.  271,  113  Fed.  437,  holding  dowress  in  oil  lands  not 
boimd  by  judgment  in  action  to  which  she  was  not  made  party;  Higgins  Oil 
&  Fuel  Co.  V.  vSnow,  51  C.  C.  A.  275,  113  Fed.  433,  holding  life  tenant  can  work 
Tiiines  when  already  opened,  but  cannot  open  them ;  Wilson  v.  Youst,  43  W.  Va. 
839,  39  L.  R.  A.  296,  28  ^.  E.  781,  holding  court  can  direct  sale  of  oil  under- 
lying land  in  possession  of  life  tenant  and  apportion  royalty  among  parties 
interested;  Williamson  v.  Jones,  43  W.  Va.  580,  38  L.  R.  A.  697,  64  Am.  St. 
Rep.  891,  27  S.  E.  410,  holding  equity  has  jurisdiction  of  suit  by  remainder 
man  to  enjoin  removal  of  oil  by  life  tenant;  Haskell  v.  Sutton,  53  W.  Va.  222, 
44  S.  E.  533  (dissenting  opinion),  majority  holding  equity  will  enjoin  lessee 
from  drilling  wells  and  taking  oil  under  void  lease  by  widow. 

Cited  in  footnotes  to  Marshall  v.  Mellon,  35  L.  R.  A.  816,  which  holds  life 
tenant's  right  to  operate  for  oil  and  gas  limited  to  operations  begun  before  life 
tenancy  accrued;  Gannon  v.  Peterson,  55  L.  R.  A.  701,  which  denies  right  of 
o\%Tier8  of  expectancy  to  injunction  against  owner  of  determinable  fee  mining 
coal. 

^When  oil  and  kbm  part  of  realty. 

Cited  in  Wilson  v.  Youst,  43  W.  Va.  835,  39  L.  R.  A.  296,  28  S.  E.  781,  and 
HaskeU  v.  Sutton,  53  W.  Va.  215,  44  S.  E.  533,  holding  oil  in  crevices  of  rock 
is  part  of  realty;  Bettmsin  v.  Harness,  42  W.  Va.  438,  36  L.  R.  A.  569,  footnote 
p.  566,  26  S.  E.  271,  enjoining  unlawful  extraction  of  oil  or  gas  from  land,  they 
being  part  of  land;  Lawson  v.  Kircliner,  50  W.  Va.  347,  40  S.  E.  344,  holding 
lease  of  infant's  land  for  oil  and  gas  purposes  is  conditional  contingent  sale  of 
oil  and  gas  in  place;  Murray  v.  Allred,  100  Tenn.  115,  39  L.  R.  A.  252,  footnote 
p.  249,  66  Am.  St.  Rep.  740,  43  S.  W.  355,  holding  oil  a  mineral  in  reservation 
in  deed  of  "all  mines,  minerals  and  metals  in  and  under  the  land." 

Cited  in  footnotes  to  Kelley  v.  Ohio  Oil  Co.  39  L.  R.  A.  765,  which  sustains 
right  to  drill  oil  well  on  own  land  near  line  of  other  person  whose  oil  drawn 
out;  Parish  Fork  Oil  Co.  v.  Bridgewater  Gas  Co.  59  L.  R.  A.  566,  which  holds 
right  to  produce  and  take  oil  not  vested  in  lessees  by  mere  drilling  of  well  and 
discovery  of  oil ;  Manufacturers'  Gas  &  Oil  Co.  v.  Indiana  Natural  Gas  &  Oil  Co. 
'  50  L.  R.  A.  768,  which  holds  unlawful,  pumping  of  natural  gas  to  injury  of 
other   persons   having   wells   supplied   from   same   reservoir. 

Cited  in  note  (33  L.  R.  A.  847)   on  liability  for  rent  on  oil  and  gas  lease. 

JSme  of  ex  parte  affidavits. 

Cited  in  Shinn  v.  Board  of  Education,  39  W.  Va.  509,  20  S.  E.  604,  discussing 
use  of  60  parte  affidavits  read  without  notice. 
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25  L.  R.  A.  238,  NOBLE  v.  MITCHELL,  100  Ala.  519,  14  So.  581. 
DiTifilblllty   off   statute   partly-   nnconatltntional. 

Affirmed  in  Noble  v.  Mitchell,  104  U.  S.  369,  41  L.  ed.  473,  17  Sup.  Ot.  Rop. 
110,  holding  decision  of  state  court  that  unconstitutional  provisions  of  statute 
are    separable,    is   binding. 

Cited  in  Spigener  v.  Rives,  104  Ala.  438,  16  So.  74,  per  Coleman,  J.,  dissenting, 
holding  constitutionality  of  particular  sections  of  statute  will  not  be  determined, 
ivhen  separable  from  sections  on  which  case  based. 

Actions  avalnst  Insurance  agents. 

Cited  in  Adler-Weinberger  S.  S.  Co.  v.  Roth.whild,  123  Fed.  149,  holding  com- 
pliance with  provisions  of  policy  as  to  proofs  of  loss  not  condition  to  right  of 
action  against  agent  acting  for  unlicensed  company. 

Cited  in  footnotes  to  Com.  v.  Reinoehl,  25  L.  R.  A.  247,  which  holds  Guarant.^ 
Lloyds  not  a  "company"  within  provision  as  to  acting  as  agent  for  foreign 
company;  State  v.  Stone,  25  L.  R.  A.  243,  which  holds  agents  of  individuals 
within  provison  as  to  acting  as  insurance  agent  for  principal  without  certificate 
of  permission  to  do  business. 

Rearnlatlon  off  Insurance. 

Cited  in  Hoadley  v.  Purifoy,  107  Ala.  290,  30  L.  R.  A.  353,  footnote  p.  3oI. 
18  So.  220,  refusing  mandamus  to  compel  issuance  of  license  to  unincorporated 
foreign  insurance  company;  Enterprise  Lumber  Co.  v.  Mundy,  62  N.  J.  L.  21, 
55  L.  R.  A.  200,  42  Atl.  1063,  holding  valid  a  "Lloyds"  contract  of  insurance: 
Dagga  V.  Orient  Ins.  Co.  136  Mo.  391,  35  L.  R.  A.  229,  38  S.  W.  85,  holding 
valid,  statute  requiring  payment  of  full  amount  of  insurance  on  total  loss. 

Cited  in  footnotes  to  Com.  v.  Vrooman,  25  L.  R.  A.  250,  which  upholds  legisla- 
tive power  to  confine  insurance  business  to  corporations;  State  ex  reL  Hoadley 
V.  Insurance  Comrs.  33  L.  R.  A.  288,  which  holds  unconstitutional,  discrimimi- 
tion  between  residents  and  nonresidents  as  to  conditions  of  doing  iiisurance  busi- 
ness. 

Cited  in  note  (24  L.  R.  A.  303)  on  restrictions  on  business  of  foreign  insurance 
•companies. 

Arflrnment  to  Jury. 

Cited  in  McNeill  v.  State,  102  Ala.  127,  48  Am.  St.  Rep.  17,  15  So.  352. 
holding  proper,  prosecuting  attorney's  statement  to  jury  that  defendant  on 
charge  of  murder  should  not  be   imprisoned,   but  hung. 

25  L.  R.  A.  243,  STATE  v.  STONE,  118  Mo.  388,  24  S.  W.  164. 
Reflrnlatlon  off  Insurance. 

Cited  in  State  v.  Beardsley,  88  Minn.  25,  92  N.  W.  472,  holding  agent  for 
nonresident  partnership,  doing  insurance  business  within  statute  reqiftrin*; 
agents  of  insurance  companies  to  be  licensed;  State  v.  Phelan,  66  Mo.  App. 
558,  holding  individuals  not  debarred  from  doing  business,  but  raust  comply 
with  regulations;  People  v.  Gay,  107  Mich.  425,  30  L.  R.  A.  465,  65  N.  W.  202, 
holding  act  prohibiting  solicitation  of  insurance  by  nonresident  person  valid: 
Cravens  v.  New  York  L.  Ins.  Co.  148  Mo.  604,  53  L.  R.  A.  311,  71  Am.  St.  R<'p. 
^28,  50  S.  W.  519,  holding  foreign  insurance  companies  doing  business  rou^it 
conform  to  laws;  Enterprise  Lumber  Co.  v.  Mundy,  62  N.  J.  L.  21,  55  L.  R.  A. 
201,  42  Atl.  1063,  holding  **Lloyds"  policy  valid  in  absence  of  prohibiting  statute; 
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:New  York  L.  Ins.  Co.  v.  Cravens,  178  U.  S.  396,  44  L.  ed.  1122,  20  Sup.  Ct. 
Hep.  962,  holding  state  may  prescribe  conditions  upon  which  foreign  insurance 
•company  may  transact  business. 

Cited  in  footnote  to  Com.  v.  Reincehl,  25  L.  R.  A.  247,  which  holds  Guarantee 
Liloyds  not  a  "company"  within  provision  as  acting  as  agent  for  foreign  company. 

Cited  in  notes  (24  L.  R.  A.  303)  on  restrictions  on  business  of  foreign  in- 
surance companies;  (25  L.  R.  A.  239)  on  restrictions  on  insurance  by  unin- 
-corporated  associations  and  individuals;    "Lloyds"   associations. 

25  L.  R.  A.  247,  COM.  v.  REINCEHL,  163  Pa.  287,  29  Atl.  896. 
'VAliditr  of  "Liloyda"  Insurance. 

Explained  in  Re  Lloyd's  Asso.  15  Pa.  Co.  Ct.  586,  3  Pa.  Dist.  R.  822  holding 
^'Lloyds"  company  cannot  issue  policy  of  insurance  in  commonwealth  without 
oommitting  misdemeanor. 

Cited  in  Enterprise  Lumber  Co.  v.  Mundy,  62  N.  J.  L.  21,  55  L.  R.  A.  201, 
42    Atl.   1063,  holding  "Lloyds"  contract  of  insurance  valid  in  absence  of  pro- 
hibiting statute. 
l.lflibllity  of  Insurance  narentii. 

Cited  in  Adler-Weinberger  S.  S.  Co.  v.  Rothschild,  123  Fed.  146,  holding  agent 
nec^otiating  policy  with  company  not  complying  with  laws,  personally  liable, 
tliough  property  insured  not  within  state. 

Cited  in  footnote  to  State  v.  Stone,  25  L.  R.  A.  243,  which  holds  agents  of 
individuals  within  provision  as  to  acting  as  insurance  agent  for  principal  with- 
out certificate  of  permission  to  do  business. 

Cited  in  note  (25  L.  R.  A.  239)  on  restrictions  on  insurance  by  unincor- 
porated  associations   and    individuals;    "Lloyds"    associations. 

-25   L.  R.  A.  250,  COM.  v.  VROOMAN,   164  Pa.  306,  44  Am.  St.  Rep.  603,  30 

Atl.  217. 
ReflrnlAtion  of  Inanrance. 

Cited  in  Swing  v.  Munson,  191   Pa.  587,  58  L.  R.  A.  226,  71   Am.  St.  Rep. 

772,  43  Atl.  342,  and  O'Neil  v.  American  F.  Ins.  Co.   166  Pa.  78,  26  L.  R,  A. 

717,  45  Am.  St.  Rep.  650,  30  Atl.  943,  holding  business  of  fire  insurance  proper 

•subject  of  legislative  control;  Swing  v.  Munson,  191  Pa.  589,  58  L.  R.  A.  226, 

71  Am.  St.  Rep.  772,  43  Atl.  342,  holding  member  of  mutual  insurance  company 

Tiot  complying  with  statute  conditioning  right  to  do  business,  cannot  be  assessed 

for  debts  of  company  after  dissolution;   ke  Lloyd's  Asso.   15   Pa.  Co.  Ct.  587, 

3    Pa.  Dist.   R.   823,  holding  "Lloyds"  contract  of   insurance  invalid;    Western 

Massachusetts  Mut.  F.  Ins.  Co.  v.  Girard  Point  Storage  Co.  19  Pa.  Co.  Ct.  116, 

•6   Pa.  Dist.  R.  56,  holding  foreign  fire  insurance  company  not  complying  with 

state   acts   cannot  recover   premiums;    Re   Insurance   Co.    Partnerships,   20    Pa. 

Oo.  Ct.   128,  6  Pa.  Dist.  R.   701,  holding  two  fire  insurance  companies  cannot 

issue  joint  policy  under  name  of  underwriters,  because  not  incorporated;   Weed 

V.  Cuming,  23  Pa.  Co.  Ct.  28,  8  Pa.  Dist.  R.  321,  holding  member  of  "Lloyds" 

•company  which  has  received  premium  liable  for  loss  under  policy;    Dugger  v. 

Mechanics*  &  T.  Ins.  Co.  95  Tenn.  257,  28  L.  R.  A.  799,  32  S.  W.  5,  upholding 

constitutionality  of  statute  making  void  all  stipulations  in  policies  which  limit 

liability  to  less  than  full  amount  of  loss,  when  same  does  not  exceed  amount 

of  insurance;  State  ew  rel.  Hoadley  v.  Insurance  Comrs.  37  Fla.  575,  33  L.  R.  A. 
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291j  20  So.  772,  overruling  motion  to  quash  writ  of  mandamus  to  compel  insur- 
ance commissioners  to  reissue  to  "Lloyds*'  association  certificate  to  transact 
business;  Enterprise  Lumber  Co.  v.  Mundy,  62  N.  J.  L.  21,  55  L.  K  A.  201,  42 
Atl.  1063,  holding  "Lloyd's"  policy  of  insurance  is  valid  in  absence  of  statutes 
prohibiting  it;  People  v.  Loew,  23  Misc.  576,  62  N.  Y.  Supp.  799,  restraining 
"Peoples  Fire  Lloyds"  from  transacting  insurance  business;  Hoadley  v.  Purifoj, 
107  Ala.  290,  30  L.  R.  A.  353,  18  So.  220,  referring  to  business  monopolized  by 
corporations  without  discussing  it. 

LefflalAtlve  reflmlation   of  baainena. 

Cited  in  Haigh  v.  Bell,  41  W.  Va.  24,  31  L.  R.  A.  132,  23  S.  E.  666,  sustaining 
act,  as  within  police  power,  prohibiting  owner  from  allowing  hogs  to  run  at 
large;  Overshiner  v.  State,  156  Ind.  193,  51  L.  R.  A.  751,  83  Am.  St.  Rep.  187, 
59  N.  E.  468,  upholding  act  permitting  state  dental  association  to  appoint 
three  members  of  board  of  dental  examiners;  Com.  v.  Beatty,  15  Pa.  Super.  Ct 
19,  holding  valid,  act  to  regulate  employment  and  provide  for  health  and  safety 
of  workers. 

Cited  in  footnote  to  Third  Nat.  Bank  v.  Divine  Grocery  Co.  34  L.  R.  A.  445, 
which  denies  right  to  prevent  transfer  of  property  in  payment  of  debt  while 
solvent. 

Distinguished  in  Clark's  Estate,  195  Pa.  528,  48  L.  R.  A.  595,  44  W.  N.  C. 
471,  46  Atl.  127,  Reversing  10  Pa.  Super.  Ct.  435,  holding  act  authorizing  per- 
sons acting  in  fiduciary  capacity  to  include  in  compensation  expenses  for  bond 
of  surety  company,  invalid. 

25  L.  R.  A.  257,  JEFFERSON  v.  ASCH,  53  Minn.  446,  39  Am.  St.  Rep.  618,  55 

N.  W.  604. 
'When  promise  for  benefit  of  third  person  enforceable. 

Cited  in  Young  Men's  Christian  Asso.  v.  Croft,  34  Or.  Ill,  75  Am.  St.  Rep. 
568,  55  Pac.  439;  Hicks  v.  Hamilton,  144  Mo.  499,  66  Am.  St.  Rep.  431,  46 
S.  W.  432;  McKay  v.  Ward,  20  Utah,  183,  46  L.  R.  A.  633,  footnote  p.  623,  57 
Pac.  1024, —  holding  assumption  of  mortgage  by  grantee  will  not  make  him 
personally  liable  unless  grantor  wa5  liable;  Stites  v.  Thompson,  98  Wi*  331. 
73  N.  W.  774,  holding  purchaser  of  mortgaged  premises  assuming  to  Fi.y  mort- 
«jage  liable  to  mortgagee  as  principal  debtor;  Montgomery  v.  Riel,  16  Ut.ih. 
501,  50  Pac.  623,  holding  strangers  to  bond  given  to  state  by  contractor  for 
public  building  cannot  sue  on  it  for  material  furnished;  Union  R  Storage  Co.  v. 
McDermott,  53  Minn.  411,  55  N.  W.  606,  holding  stranger  cannot  sue  on  bond 
given  by  contractor  to  United  States  to  perform  his  contract  although  he  fur- 
nished material  to  the  contractor;  Coleman  v.  Hiler,  85  Hun,  551,  33  K.  Y. 
Supp.  357,  holding  third  person  cannot  maintain  action  on  promises  for  hi-^ 
benefit  unless  there  is  some  liability  in  favor  of  beneficiary. 

Cited  in  footnotes  to  Capital  Traction  Co.  v.  Offutt,  53  L.  R.  A.  390,  which 
denies  liability  of  street  railway  company  for  debts  of  other  company  who>»» 
property  and  franchises  bought;  Bain  v.  Atkins,  57  L.  R.  A.  791,  which  denit^ 
right  of  injured  person  to  sue  insurer  against  loss  through  liability  for  injurie-, 
after  settlement  with  insured;  Boston  Ins.  Co.  v.  Chicago,  R.  I.  &  P.  R,  Co.  ir 
L.  R.  A.  796,  which  denies  right  of  action  against  railroad  company  carryinir 
mail  under  contract  with  government,  by  sender  of  registered  mail  destroyed 
through  negligence  of  its  employees;   Morgan  v.  Randolph-Clowes  Co.  51  L.  R. 
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A.  653,  which  denies  right  of  firm  creditor  to  sue  corporation  assuming  firm 
debts;  McCartney  v.  Ridgway,  32  L.  R.  A.  555,  which  holds  court  of  equity 
will  not  aid  mere  volunteer  to  carry  imperfect  gift  or  trust  into  effect;  Tweed* 
dale  v.  Tweeddale,  61  L.  R.  A.  509,  which  sustains  right  of  third  person  to  en- 
force contract  made  for  his  benefit;  Enos  v.  Sanger,  37  L.  R.  A.  862,  and  Hare 
V.  Murphy,  29  L.  R.  A.  851,  which  sustains  personal  liability  of  purchaser 
assuming  mortgage  though  grantor  not  liable;  Knapp  v.  Connecticut  Mut.  L. 
Ins.  Co.  40  L.  R.  A.  861,  which  upliolds  mortgagee's  right  to  compel  grantee 
to  keep  agreement  to  assume  mortgage,  by  suit  in  equity;  Buchanan  v.  Tilden, 
44  L.  R.  A.  170,  which  sustains  wife's  right  to  sue  on  contract  by  third  person 
'with  husband,  to  pay  her  part  of  proceeds  of  successful  will  contest;  Baxter  v. 
Camp,  42  L.  R.  A.  514,  which  holds  contract  to  pay  money  to  promisee's  son  if 
lie  survives  parent  not  enforceable  by  son;  Adams  v.  Union  R.  Co.  44  L.  R.  A. 
"27 3,  which  holds  contract  with  toi^Ti  limiting  street  car  fares  available  to 
passenger;  Buckley  v.  Gray,  31  L.  R.  A.  862,  which  holds  employment  of  attor- 
ney to  draw  will  providing  for  one  of  testatrix's  sons  not  contract  for  latter's 
benefit;  Ferris  v.  American  Brewing  Co.  62  L.  R.  A.  305,  which  sustains  right 
of  action  of  one  for  whose  benefit  stipulation  in  lease  against  sale  on  premises 
of  other  person's  beer,  made. 

Cited  in  note  (64  L.  R.  A.  597)  on  who  is  real  party  in  interest  within  mean- 
ing of  statutes  defining  parties  by  whom  action  must  be  brought. 

Criticized  in  Electric  Appliance  Co.  v.  United  States  Fidelity  &  G.  Co.  110 
Wis.  439,  53  L.  R.  A.  613,  footnote  p.  609,  85  N.  W.  648,  holding,  to  entitle 
-third  person  to  benefit  of  bond,  there  must  be  not  only  an  interest  to  secure 
«ome  benefit  to  that  party,  but  also  a  legally  enforceable  promise. 

-25  L.  R.  A.  280,  SMITH  v.  LIBRARY  BOARD,  58  Minn.  108,  59  N.  W.  979. 
"Wlften  bailee  liable  for  loan. 

Cited  in  footnote  to  Prince  v.  Alabama  State  Fair,  28  L.  R.  A.  716,  which 
holds  bailee  of  picture  for  competitive  exhibition  at  fair  liable  for  its  loss. 

25  L.  R.  A.  283,  STATE  v.  AUSTIN,  114  N.  C.  855,  41  Am.  St.  Rep.  817,  19 

S.  E.  919. 
police  poitrers  of  mnnlclpalltle*. 

Cited  in  State  v.  Taylor,  133  N.  C.  758,  46  S.  E.  5,  holding  town  ordinance 
•cannot  make  criminal,  or  prescribe  punishment  for,  acts  indictable  at  common 
law  or  by  statute;  State  v.  Ray,  131  N.  C.  821,  60  L.  R.  A.  636,  92  Am.  St.  Rep. 
795,  42  S.  E.  960  (dissenting  opinion),  majority  holding  town  ordinance  re- 
quiring all  stores  selling  merchandise  to  be  closed  after  7 :  30  p.  Mi,  invalid. 

Citetl  in  footnotes  to  Ke  Stegenga,  61  L.  R.  A.  763,  which  sustains  city's 
authority  to  provide  for  punishment  of  loiterers  in  streets  and  bar-rooms; 
People  v.  Ewer,  25  L,  R.  A.  794,  which  holds  valid,  act  prohibiting  employment 
of  girls  under  fourteen  as  dancers  or  in  theatrical  exhibitions. 

25  L.  R.  A.  287,  SMITH  v.  NORFOLK  &  S.  R.  CO.  114  N.  C.  728,   19  S.  E 

863,   923. 
I^lablllty    'wbere    defendant    mlflrbt    bave    avoided    Injury. 

Cited  in  Fulp  v.  Roanoke  &  S.  R.  Co.   120  N.  C.  529,  27  S.  E.  74,  holding 
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erroneous  a  charge  that  plaintiff's  contributory  negligence  in  being  drank  od 
track  prevented  recovery,  where  it  was  not  left  to  jury  to  determine  whether 
injury  could  not  then  have  been  avoided;  Green  v.  Los  Angeles  Terminal  R.  Ca 
143  Cal.  46,  101  Am.  St.  Rep.  68,  76  Pac.  724,  holding  loeomotive  engineer  en- 
titled to  assume  person  in  full  possession  of  faculties  approaching  track  will 
not  attempt  to  cross  before  train  in  full  view. 

Cited  in  footnotes  to  Thompson  v.  Salt  Lake  Rapid-Transit  Co.  40  L.  R.  A. 
172,  which  holds  one  having  last  clear  chance,  solely  responsible  for  injury: 
Becker  v.  Louisville  &  N.  R.  Co.  53  L.  R.  A.  268,  which  requires  stopping  to 
enable  trespasser  discovered  on  railroad  bridge  to  escape;  Western  &  A,  R.  Co.  t. 
Ferguson,  54  L.  R.  A.  802,  which  holds  duty  to  exercise  care  to  avoid  iujurr 
from  other's  negligence  does  not  arise  till  negligence  apprehendible ;  Te^<'h  t. 
Milwaukee  Electric  R.  &  Light  Co.  53  L.  R.  A.  618,  which  denies  liability  for 
injury  to  one  guilty  of  contributory  negligence,  notwithstanding  subbetiuent 
opportunity  of  other  party  to  avoid  injury;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  t. 
Tartt,  49  L.  R.  A.  99,  which  denies  duty  towards  trespassers  on  track  befor»* 
discovery. 

Cited  in  notes  (55  L.  R.  A.  419,  421,  423,  454-456)  on  doctrine  of  last  clear 
chance;  (25  L.  R,  A.  787)  on  care  required  of  railroad  companies  to  prevect 
injuring  small  children  on  track;  (25  L.  R.  A.  163)  on  constitutionality  of 
statutes  making  railroad  companies  absolutely  liable  for  damage  by  fires  set 
out  by  them  or  for  stock  killed  by  them  irrespective  of  negligence. 

Cited  SiS  overruled  in  Lloyd  v.  Albermarle  &  R.  R.  Co.  118  X.  C.  1015.  54 
Am.  St.  Rep.  764,  24  S.  E.  805,  holding  negligence  of  one  lying  insensible  from 
intoxication  on  railway  track  not  concurrent  if  injury  to  him  could  have  beeo 
prevented. 

Rmllroadai   duty  to  maintain  lookout. 

Explained  in  Pickett  v.  Wilmington  &  W.  R.  Co.  117  N.  C.  628,  30  L,  R.  A. 
257,  footnote  p.  267,  53  Am.  St.  Rep.  611,  23  S.  E.  264,  holding  engineer  negli- 
gent in  failing  to  keep  lookout  so  as  to  see  helpless  person  on  track. 

Cited  in  footnotes  to  Mason  v.  Southern  R.  Co.  53  L.  R.  A.  913,  which  hold* 
company  liable  for  death  of  child  on  track  from  failure  to  keep  reasonable  look- 
out; Gunn  V.  Ohio  River  R.  Co.  36  L.  R,  A.  575,  which  holds  it  duty  of  en- 
gineer and  fireman  to  keep  lookout  for  persons  on  track. 

Gontrlbntotry-   nearllflrence   aa  proximate   canse   of  flnjnrr* 

Cited  in  Neal  v.  Carolina  C.  R.  Co.  126  N.  C.  638,  49  L.  R.  A.  686,  footnote  p. 
684,  36  S.  E.  117,  denying  liability  for  death  of  person  on  track  by  train  nin- 
ning  at  excessive  speed  without  ringing  bell. 

Cited  in  footnotes  to  Schreiner  v.  Great  Northern  R.  Co.  58  L.  R.  A.  76. 
which  holds  failure  to  build  fence  not  proximate  cause  of  injury  to  one  pushed 
on  track  by  cow;  Baltimore  Consol.  R.  Co.  v.  Armstrong,  54  L.  R.  A.  424,  which 
denies  liability  to  one  caught  between  two  street  cars  by  becoming  confused 
after  assenting  to  motorman's  instructions  as  to  reaching  safe  place. 

Intoxication  not  excuse  for  neflrllflrence. 

Cited  in  Fisher  v.  West  Virginia  &  P.  R.  Co.  42  W.  Va.  189,  33  L.  R.  A.  72. 
24  S.  E.  570,  holding  self-intoxication  no  excuse  for  negligence  of  remaining  on 
platform  of  moving  car  after  conductor's  request  to  go  inside;  Bageard  v.  Con- 
Holidated  Traction  Co.  64  N.  J.  L.  322,  49  L.  R.  A.  427,  81  Am.  St.  Rep.  498, 
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45  Atl.  620,  holding  man  cannot  recover  for  injuries  brought  about  by  his  in- 
toxicated condition;  Burke  v.  Chicago  &  N.  W.  R.  Co.  108  111.  App.  573,  holding 
voluntary  intoxication  not  excuse  for  failure  to  use  degree  of  care  reasonably 
expected  of  sober  person. 

CMted  in  footnote  to  Price  v.  Philadelphia,  W.  &  B.  R.  Co.  36  L.  R.  A.  213, 
which  holds  negligence  of  trespasser  sitting  down  on  railroad  track  not  excused 
bv  drankenness. 

Cited  in  note  (40  L.  R.  A.  131)  on  intoxication  as  affecting  negligence. 

25   L.  R.  A.  300,  CHICAGO  &  N.  W.  R.  CO.  v.  WEST  CHICAGO  PARK,  151 

111.  204,  37  N.  E.  1079. 
ESii'Coppel. 

Cited  in  Chicago  v.  Union  Stock  Yards  &  Transit  Co.  164  111.  232,  35  L.  R.  A. 
285,  46  X.  E.  430,  declaring  city  estopped  when  it  has  recognized  for  twenty 
years  right  of  railroad  to  cross  street;  West  Chicago  Park  v.  Sweet,  167  111. 
335,  47  N.  E.  728,  holding  objections  to  control  of  streets  by  park  commissioners 
of  no  force  after  long  acquiescence  by  city;  Bass  v.  South  Park,  171  111.  371, 
•49  N.  £.  549,  holding  that,  when  proceedings  show  on  their  face  that  park 
commissioners  had  secured  control  of  streets,  it  will  be  presumed  it  was  done 
legally;  Chicago  v.  Carpenter,  201  111.  408,  66  N.  E.  362,  holding  city  estopped 
to  deny  control  of  park  commissioners  over  streets  where  improvements  were 
made  by  them  without  interference  by  city;  Soule  v.  People,  205  111.  623,  69 
X.  E.  22,  holding  validity  of  village  organization  cannot  be  attacked  by  informa- 
tion in  nature  of  quo  warranto  to  oust  officers,  where  corporate  functions  exer- 
cised for  over  twenty  years. 

ReTlevrlnflT  error. 

Cited  in  Glennon  v.  Britton,  155  111.  239,  40  N.  E.  594,  refusing  to  review- 
error  committed  at  party's  own  instance,  contrary  to  his  stipulation. 

m 

25  L.  R.  A.  306,  CHIPMAN  v.  CARROLL,  63  Kan.  163,  35  Pac.  1109. 
Hflortflraflree'a.  rlflrlit   in   lire  policy. 

Cited  in  Swearingen  v.  Hartford  Ins.  Co.  52  S.  C.  316,  29  S.  E.  722,  refusing- 
equitable  lien  of  mortgagee  upon  proceeds  of  fire  policy  taken  out  by  mortgagor 
in  own  name  under  invalid  verbal  agreement  with  mortgagee. 

Cited  in  footnotes  to  Hocking  v.  Virginia  F.  &  M.  Ins.  Co.  39  L.  ll.  A.  148, 
which  denies  mortgagee's  riglit  to  recover  where  mortgagor  burns  building; 
Farmers'  Loan  &  T.  Co.  v.  Penn  Plaite-Glass  Co.  56  L.  R.  A.  710,  which  denies- 
mortgagee's  lien  on  proceeds  of  insurance  on  premises  by  grantee  for  own  bene- 
fit; Shadgett  v.  Phillips  &  C.  Co.  56  L.  R.  a.  401,  which  holds  mortgagee  not 
entitled  to  insurance  procured  by  donee  for  own  benefit,  by  latter's  knowledge 
of  mortgagor's  failure  to  keep  agreement  to  insure;  Home  Ins.  Co.  v.  Koob,  58. 
I>.  R.  A.  58,  which  holds  policy  to  mortgagor  not  avoided  by  policy  to  mort- 
gagee; Hardy  v.  Lancashire  Ins'.  Co.  33  L.  K.  A.  241,  which  holds  mortgagee'^ 
rights  unaffected  by  additional  insurance  taken  by  mortgagor;  Palmer  Sav. 
Bank  v.  Insurance  Co.  of  N.  A.  32  L.  R.  A.  615,  which  sustains  mortgagee's, 
right  to  sue  on  policy  in  own  name;  Boyd  v.  Thuringia  Ins.  Co.  55  L.  R.  A> 
166,  which  holds  question  of  forfeiture  of  policy  payable  to  mortgagee  not 
determined  by  provisions  as  to  mortgagor's  acts;  Pioneer  Sav.  &  I*  Co.  v.  Provi- 
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dence  Washington  Ins.  Co.  38  L.  R.  A.  397,  which  holds  change  of  title  by  dt*l 
from  mortgagor  to  mortgagee  pending  application  for  insurance  not  fatal  to 
insurance;  Harrison  v.  Pepper,  33  L,  R.  A.  239,  which  holds  that,  in  ab-^en-.-e 
of  agreement  to  that  effect,  remainder  man  has  no  claim  upon  insurance  carri.^i 
by  life  tenant. 

Annotation  in  25  L.  R.  A.  305,  referred  to  particularly  in  Lowry  v.  Insurance 
Co.  of  N.  A.  75  Miss.  45,  37  L.  R.  A.  779,  footnote  p.  779,  46  Am.  St.  Rep.  5S7, 
21   So.  664,*  authorizing  suit  by  mortgagee  in  own  name  on  policy  payable  to 
him. 
Sxecntlon    aflralniit   Interest    In    Inanrance   policy. 

Cited  in  footnote  to  Boisseau  v.  Penn,  57  L.  R.  A.  380,  which  holds  execution 
not  lien  on  interest  of  debtor  in  twenty-year  distribution  policy  on  his  life  which 
ceases  on  failure  to  pay  premiums. 

26  L.  R.  A.  309,  KIMMEL  v.  DICKSON,  6  S.  D.  221,  49  Am.  St.  Rep.  869,  58  X. 

W.  561. 
"Wlien  bank  deposit  ImpreMed  nvltli  trust. 

Cited  in  Piano  Mfg.  Co.  v.  Auld,  14  S.  D.  519,  86  Am.  St.  Rep.  769,  86  N.  W. 
21,  sustaining  action  against  receiver  of  bank,  which  had  collected  note  and 
mingled  proceeds  with  other  funds,  for  balance  due;  State  v.  Foster,  5  Wyo. 
216,  29  L.  R.  A.  251,  38  Pac.  926,  holding  commercial  paper  found  in  vaults  of 
insolvent  banker  not  impressed  with  trust  of  funds  held  in  trust  by  it;  Hoskins 
V.  Dougherty,  29  Tex.  Civ.  App.  323,  69  S.  W.  103,  holding  deposit  in  bank  as 
forfeit  to  third  party  in  event  of  nonperformance  of  contract,  or  payable  ai 
part  of  purchase  money  in  case  of  performance  is  trust  fund  to  be  paid  to  ac- 
count of  contract;  State  v.  Thum,  6  Idaho,  330,  55  Pac.  858,  holding  public  money* 
deposited  by  state  treasurer  become  trust  fund,  which  may  be  followed  in  hands 
of  receiver. 

Cited  in  footnote  to  Lincoln  Sav.  Bank  &  S.  D.  Co.  v.  Morrison,  57  L.  R.  A. 
885,  which  holds  cestui  que  trust  entitled  to  preference,  only  to  extent  trustees 
estate  shown  to  have  been  increased  by  misappropriation  of  trust  property. 

Distinguished  in  McCormick  Harvesting  Mach.  Co.  v.  Yankton  Sav.  Bank, 
15  S.  D.  202,  87  N.  W.  974,  holding  sender  of  notes  to  bank  for  collection  is  mere 
creditor  where  it  has  been  custom  to  credit  the  amounts  collected. 

25  L.  R.  A.  312,  LIVER^IORE  v.  WAITE,  102  Cal.  113,  36  Pac.  424. 
Constltntlonal  amendments. 

Cited  in  Bott  v.  Wurts,  03  N.  J.  L.  297,  45  L.  R.  A.  255,  43  Atl.  744.  maintain- 
ing jurisdiction  to  review  by  certiorari  at  instance  of  citizen  determination  of 
•commission  appointed  to  ascertain  result  of  popular  vote  on  constitutional 
amendment;  People  ex  reh  Elder  v.  Sours,  31  Colo.  429,  74  Pac.  167  (dissent- 
ing opinion),  majority  holding  legislature  may  propose  amoidmeot  to  Consti- 
tution by  way  of  added  article. 

Cited  in  footnotes  to  State  ex  rel.  Woods  v.  Tooker,  25  L.  R.  A.  560,  whidi 
holds  fatal  to  constitutional  amendment,  publication  for  two  weeks  only;  State 
ex  rel,  Wineman  v.  Dahl,  34  L.  R.  A.  97,  which  holds  submission  to  popular  rote 
of  proposal  for  constitutional  convention  properly  made  by  legislature;  Com. 
€x  rel.  Elkin  v.  Griest,  50  L.  R.  A.  568,  which  holds  governor's  approval  of 
proposed   constitutional   amendment,   unnecessary. 
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Criticized  in  Edwards  v.  Lesueur,  132  Mo.  436,  31  L.  R.  A.  820,  footnote  p. 
815,  33  S.  W.  1130,  refusing  to  enjoin  submission  to  people,  of  amendment  to 
Constitution  providing  for  change  of  seat  of  government  of  state  because  depend- 
ent on  conditions. 

25  L.  R.  A.  320,  DICKSON  v.  OMAHA  &  ST.  L.  R.  CO.  124  Mo.  140,  46  Am.  St. 

Rep.  429,  27   S.  W.  476. 
RAlIroads;  liability  to  employees. 

Cited  in  Missouri  P.  R.  Co.  v.  Columbia,  65  Kan.  397,  58  L.  R.  A.  403,  69 
Pac.  338,  holding  locomotive  fireman  has  right  to  assume  that  railway  will 
not  put  grain  doors  in  such  position  as  to  expose  him  to  unnecessary  danger. 

Lilablllty  for  Injury  resaltlnar  from  nnfenced   track. 

Cited  in  Terre  Haute  &  I.  R.  Co.  v.  Williams,  172  111.  382,  64  Am.  St.  Rep. 
44,  50  N.  £.  116,  holding  railroad  liable  to  employee  injured  through  its  fail- 
ure to  keep  track  fenced;  Terre  Haute  ft  I.  R.  Co.  v.  Williams,  69  111.  App. 
394,  holding  road  liable  for  death  of  engineer  whose  engine  collided  with  cattle 
on  track  not  fenced;  Mendizabal  v.  New  York  C.  &  H.  R.  R.  Co.  89  App.  Div. 
388,  85  N.  Y.  Supp.  896,  holding  railroad  liable  for  injury  to  workman  carried 
on  construction  train  derailed  by  running  over  cow  on  unfenced  track;  Inter- 
national &  G.  N.  R.  Co.  V.  Richmond,  28  Tex.  Civ.  App.  516,  67  S.  W.  1029,  hold- 
ing railroad  liable  for  killing  animal  straying  upon  premises  of  abutting  land- 
owner, and   entering  right  of  way  through   defective   fence. 

Cited  in  footnotes  to  Carper  v.  Kimball,  35  L.  R.  A.  135,  which  denies  lia- 
bility for  injuries  to  railroad  employee  from  failure  to  build  fences;  Barney 
V.  Hannibal  k  St.  J.  R.  Co.  26  L.  R.  A.  847,  which  denies  duty  of  railroad 
company  to  fence  switch  yards  for  protection  of  children;  Rosse  v.  St.  Paul 
A  D.  R.  Co.  37  L.  B^  A.  591,  which  holds  railroad  company  liable  for  injury 
to  young  child  from  failure  to  keep  track  fenced;  Kimball  v.  Carter,  38  L.  R. 
A.  570,  which  holds  inclosed  lands  through  which  right  of  way  must  be  fenced 
those  which  have  line  of  obstacle  of  any  kind  setting  them  off  as  private  property. 

Distinguished  in  Carper  v.  Norfolk  &  W.  R.  Co.  35  L.  R.  A.  141,  23  C.  C. 
A.  676,  42  U.  S.  App.  282,  78  Fed.  100,  holding  railroad  owes  no  duty  to  its 
employees  in  keeping  track  fenced  so  as  to  make  it  liable  for  injury  resulting 
from  derailed  train  by  collision  with  cattle. 

Contributory  nevllvenoe. 

Cited  in  Baker  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  147  Mo.  167,  48  S.  W.  838, 
which  holds  woman  confused  by  first  discovering  approach  of  concealed  cars, 
after  going  on  tracks,  not  amenable  to  rule  of  stopping  to  look  and  listen;  Oates 
V.  Metropolitan  Street  R.  Co.  168  Mo.  548,  68  L.  R.  A.  451,  68  S.  W.  906,  declar- 
ing erroneous  instruction  that  plaintiff  cannot  Recover  if  his  negligence  "but 
contributes  to  the  injury." 

25  L.  R.  A.  325,  ELLIS  ex  rel  REYNOLDS  v.  MAY,  99  Mich.  538,  68  n!  W. 

483. 
Mandatory  provisions  of  ballot  lanvs. 

Cited  in  Todd  v.  Election  Comrs.  104  Mich.  482,  29  L.  R.  A.  334,  64  N.  W. 
496,  upholding  act  against  printing  name  of  candidate  more  than  once  on  of- 
ficial ballot;   Tebbe  v.  Smith,  108  Cal.   108,  29  L.  R.  A.  676,  footnote  p.  673, 
L.  R.  A.  Au.— Vol.  III.— 50. 
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49  Am.  St.  Rep.  68,  41  Pac.  454,  refusing  to  declare  ballots  illegal  because  Ifgil 
mark  in  legal  place  might  serve  to  identify  them;  Cole  v.  Tucker,  164  Mass. 
488,  29  L.  R.  A.  669,  41  N.  E.  681,  upholding  statute  making  official  ballot 
compulsory  in  election  of  city  officers,  and  optional  as  to  town  officers;  Re  Con- 
tested Election,  3  Lack.  Legal  News,  78,  holding  ballot  of  voter  who  takes 
person  into  booth  to  see  how  he  votes  should  be  thrown  out;  Tebbe  v.  Smith. 
108  Cal.  113,  29  L.  R.  A.  676,  49  Am.  St.  Rep.  68,  41  Pac.  454,  discarding 
marked  ballots  where  it  appeared  that  only  one  person  in  precinct  was  lawfully 
assisted  to  mark  his  ballot;  Van  Winkle  v.  Crabtree,  34  Or.  471,  55  Pac.  SSI, 
holding  mandatory,  provisions  as  to  space  in  which  marking  of  ballot  should 
be  done. 

Cited  in  footnotes  to  Stackpole  v.  Hallahan,  28  L.  R.  A.  502,  which  holds  pro- 
visions of  Australian  ballot  law  not  mandatory  to  extent  that  fair  electioa 
invalidated;  Taylor  v.  Beakley,  28  L.  R.  A.  683,  which  holds  mandatory  pro- 
vision against  counting  ballot  not  marked  as  required  by  statute. 

Distinguished  in  Homing  v.  Board  of  Canvassers,  119  Mich.  53,  77  N.  W. 
446,  declaring  provision  that  inspector's  initials  shall  appear  at  one  place  onlr 
on  back  of  ballot,  directory  merely. 

25  L.  R.  A.  338,  AMERICAN  WATERWORKS  CO.  v.  FARMERS  LOAN  &  T. 

CO.  20  Colo.  203,  46  Am.  St.  Rep.  285,  37  Pac  269. 
Bxtraterrltorlal  elleet  of  fltatnteii. 

Cited  in  House  of  Mercy  v.  Davidson,  90  Tex.  533,  39  S.  W.  924,  holding  pro- 
visions of  general  law  of  state  under  which  company  incorporated  controlling 
as  to  possession  of  land  in  another  state. 

25  L.  R.  A.  341,  CONNOR  v.  PEOPLE,  18  Colo.  373,  36  Am.  St.  Rep.  295,  33 

Pac.  159. 
Conspiracy  to  commit  crime. 

Cited  in  Miller  v.  People,  22  Colo.  533,  45  Pac.  408,  holding  there  can  be  no 
conspiracy  to  do  an  act  not  in  itself  unlawful;  Lipschitz  v.  People,  25  Cola 
265,  53  Pac.  1111,  holding  malicious  and  wilful  burning,  but  not  wilful  and 
malicious  conspiracy  to  burn,  is  unlawful;  Short  v.  People,  27  Colo.  184,  60 
Pac.  350,  holding  harmless,  error  to  instruct  that  conspiracy  is  doing  lawful 
act  in  unlawful  manner,  when  indictment  charges  burglary. 

Effect  of  Inntiaratioii   or  consent   to  criminal  act. 

Cited  in  Strait  v.  State,  77  Miss.  697,  27  So.  617,  holding  burglary  is  not 
committed  when  would-be  burglar  is  let  into  the  office  by  decoy  or  detective; 
Newman  v.  People,  23  Colo.  306,  47  Pac.  278,  holding  it  immaterial  whether 
briber  or  bribed  makes  first  advance;  State  v.  Hull,  33  Or.  63,  72  Am.  St  Rep. 
'  694,  54  Pac.  159,  holding  cattle  are  not  stolen  when  taken  with  consent  and  a^ 
tive  aid  of  owner  through  agent;  State  v.  West,  157  Mo.  322,  67  S,  W.  1071, 
holding  that  superintendent  of  railroad  does  not  consent  to  conspiracy  to  rob 
train  because  he  takes  steps  to  apprehend  robber  after  being  informed  of  in- 
tention. 

Cited  in  footnotes  to  State  v.  Abley,  46  L.  R.  A.  862,  which  sustains  liabil- 
ity for  burglary  though  clerk,  without  employer's  knowledge,  loans  key  at  o/ 
ficer's  request  to  have  duplicate  made  for  burglar's  use;   Com.  v.  HoUister,  25 
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Xf.  R.  A.  349,  which  holds  conviction  not  prevented  because  supposed  confederate 
acted  for  purpose  of  detecting  guilty  parties;  Love  v.  People,  32  L.  R.  A.  139, 
which  holds  no  crime  committed  against  one  encouraging  others  to  commit  the 
act. 

Distinguished  in  State  v.  Chappell,  179  Mo.  331,  78  S.  W.  585,  holding  in- 
struction to  acquit  defendant  of  larceny  of  goods  from  railroad  car,  if  scheme 
was  suggested  by  decoy,  properly  refused  in  absence  of  evidence  to  support; 
Porter  v.  People,  31  Colo.  516,  74  Pac.  879,  holding  detective  arranging  with 
defendant  to  ship  his  own  cattle  with  those  latter  might  steal  in  order  to  fill  car, 
not  accomplice,  requiring  corroborative  evidence  to  convict. 

ES-vldenee. 

Cited  in  Kipp  v.  Silverman,  25  Mont.  302,  64  Pac.  884,  holding'  hearsay  state- 
ments not  under  oath  add  nothing  to  confirmation  of  what  witness  says  under 
oath. 

Contempt  of  court. 

Cited  in  People  ex  reL  Connor  v.  Stapleton,  18  Colo.  579,  23  L.  R.  A.  791, 
33  Pac.  167,  holding  contempt  of  court  shown  by  newspaper  publication  alleg- 
ing in  effect  that  court  was  influenced  in  its  decision  in  particular  case. 

25  L.  R.  A.  349,  COM.  v.  HOLLISTER,  157  Pa.  13,  27  Atl.  386. 
PArtlclpatlom  ia  eriaae. 

Cited  in  State  v.  Torphy,  78  Mo.  App.  208,  holding  person  entering  gambling 
place  and  engaging  in  game  for  sole  purpose  of  enabling  him  to  secure  evi- 
dence to  convict  not  punishable;  Wright  v.  Stewart,  130  Fed.  914,  holding 
bank  corporation  receiving  and  enjoying  benefits  of  fraudulent  scheme  to  extort 
money,  with  knowledge  of  fraud,  chargeable  as  conspirator. 

Cited  in  footnote  to  State  v.  Abley,  46  L.  R.  A.  862,  which  sustains  liability 
for  burglary  though  derk,  without  employer's  knowledge,  loans  key  at  officer's 
request  to  have  duplicate  made  lor  burglar's  use. 

Cited  in  note  (25  L.  R.  A.  341)  on  instigation  or  consent  to  crime  for  the 
purpose  of  detecting  criminal,  as  a  defense  to  prosecution. 

25  L.  R.  A.  354,  STATE  ex  rel.  HUNT  v.  SUPERIOR  COURT,  8  Wash.  210, 

35  Pac.  1087. 
Rlylftt  of  posaeasfon  to  property  under  lien. 

Followed  in  State  ex  rel.  Shelly  v.  Superior  Court,  8  Wash.  659,  35  Pac. 
1092,  and  State  ex  rel  Perkins  v.  Graham,  9  Wash.  528,  36  Pac.  1085,  without 
discussion. 

Cited  in  Sanders  v.  Main,  9  Wash.  47,  36  Pac.  1049,  holding  rightful  posses- 
sion under  mortgage  lien  not  affected  by  subsequent  assignment  for  benefit  of 
creditors;  Cherry  v.  Western  Washington  Industrial  Exposition  Co.  11  Wash. 
590,  40  Pac.  136,  holding  appointment  of  receiver  before  sale  and  after  proceed- 
ings under  execution  will  not  affect  right  of  purchaser  thereunder;  State  ex 
rel.  Baum  v.  Superior  Court,  14  Wash.  328,  44  Pac.  542,  holding  ansignee  of  in- 
solvent debtor  has  title,  but  not  right  of  possession,  to  property  riglitfully  lev- 
ied on  by  sheriff;  Smith  v.  Sioux  City  Nursery  &  Seed  Co.  109  Iowa,  55,  79  N. 
W.  457,  holding  receiver  takes  subject  to  payment  of  all  valid  prior  liens. 

Distinguished   in   State  ex  rel.   Schwabacher   Bros.  A,  Co.  v.   Superior  Court, 
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11  Wash.  65,  39  Pac.  244,  upholding  injunction  against  execution  sale,  and  or- 
dering property  turned  over  to  receiver. 

25  L.  R.  A.  360,  FESTORAZZI  v.  ST.  JOSEPH  ROMAN  CATHOLIC  CHURCH. 

104  Ala.  327,  53  Am.  St.  Rep.  48,  18  So.  394. 
Validity  of  charitable  trnatfl. 

Cited  in  McHugh  v.  McCoIe,  97  Wis.  181,  40  L.  R.  A.  729,  72  N.  W.  631. 
holding  invalid  a  bequest  "to  be  used  and  applied  .  .  .  for  masses  for  x)y 
repose  of"  the  soul  of  testator  and  other  persons  named,  and  referring  p-r 
ticularly  to  annotation  in  26  L.  R.  A.  360;  Harrington  v.  Pier,  105  Wis.  ^U, 
50  L.  R.  A.  319,  76  Am.  St.  Rep.  922,  82  N.  W.  345,  holding  bequest  for  pr-^ 
motion  of  temperance  work  in  city  named,  being  public  trust,  is  not  invalil 
for  indefiniteness  of  beneficiary. 

Cited  in  footnote  to  Webster  v.  Sughrow,  48  L.  R.  A.  100,  which  susUioa 
trust  for  saying  of  masses. 

Cited  in  note  (40  L.  R.  A.  717,  721)  on  validity  of  bequests  for  masses. 

Distinguished  in  Sherman  v.  Baker,  20  R.  I.  448,  40  L.  R.  A.  719,  40  Atl.  11. 
holding  bequest  to  parish  priest  to  say  mass  for  testator  is  valid  gift  to  priest 
himself  for  services;  Moran  v.  Moran,  104  Iowa,  226,  39  L.  R.  A.  208,  foot 
note  p.  204,  65  Am.  St.  Rep.  443,  73  N.  W.  617,  holding  bequest  to  pastor  of 
church  "that  masses  may  be  said  for  me,"  is  valid  private  trust. 

Disapproved  in  Hoeffer  v.  Clogan,  171  111.  472,  40  L.  R.  A.  763,  63  Am.  St 
Rep.  241,  49  N.  £.  527,  holding  devise  to  church  in  trust  for  saying  masses  for 
souls  of  persons  named,  is  valid  charitable  gift. 

25  L.  R.  A.  363,  FLAGG  v.  SCHOOL  DIST.  NO.  70,  4  N.  D.  30,  58  N.  W.  499. 
Neirotiabilitr  of  promissory  note. 

Cited  in  Nicely  v.  Winnebago  Nat.  Bank,  18  Ind.  App.  37,  47  N.  E.  476;  Cu! 
bertson  v.  Nelson,  93  Iowa,  190,  27  L.  R.  A.  226,  57  Am.  St.  Rep.  266,  61  N. 
W.  854;  Nicely  v.  Commercial  Bank,  15  Ind.  App.  566,  57  Am.  St.  Rep. 
245,  44  N.  E.  572;  Tronson  v.  Colby  University,  9  N.  D.  562,  84  N.  W.  474; 
Folsom  V.  Kilbourne,  5  N.  D.  403,  67  N.  W.  291,  — holding  proviaion  in  not< 
for  exchange  on  New  York  renders  it  non-negotiable. 

Cited  in  note  (27  L.  R.  A.  224)  on  provision  for  exchange  as  affecting  negi^ 
tiability. 

Disapproved  in  Haslack  v.  Wolf,  60  L.  R.  A.  435,  holding  promissory  note  not 
rendered  non-negotiable  by  agreement  to  pay  exchange  at  point  other  than  pUi^ 
where  note  is  payable. 
Riflrbtfl  of  purchasers  of  miinicipal  bonds. 

Explained  in  Flagg  v.  School  Diat.  No.  70,  5  N.  D.  192,  66  N.  W.  674,  hold 
ing  fact  that  warrants  had  not  been  audited  and  surrendered  could  be  proved 
to  show  want  of  consideration  for  issue  of  bonds. 

Cited  in  footnotes  to  Wilkes  County  v.  Call,  44  L.  R.  A.  252,  which  denies 
possibility  of  bona  fide  holder  of  county  bonds  issued  under  unconstitutional 
statute;  independent  School  District  v.  Rew,  65  L.  R.  A.  364,  which  hoM< 
municipal  corporation  estopped  to  deny  truth  of  recitals  in  bonds  held  br 
innocent  purchaser;  People's  Bank  v.  School  Dist.  No.  62,  28  L.  R.  A.  (>4i 
which  holds  invalidity  of  municipal  bonds  leaves  original  liability  of  municipal- 
ity unaffected. 
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25  L.  R.  A.  377,  CUTTER  v.  POLLOCK,  4  N.  D.  205,  50  Am.  St.  Rep.  644,  59 

N.  W.    1062. 
Transfer  of  mtrtnerahlp  property  an  necnrfty* 

Cite<l  in  Smith  v.  Baker,  5  Okla.  335,  4Q  Pac.  61,  and  Dyson  v.  St.  Paul  Nat. 
Bank,  74  Minn.  447,  73  Am.  St.  Rep.  3.58,  77  N.  W.  236,  holding  members  of 
copartnership  can  transfer  whole  of  copartnership  assets,  in  good  faith,  to  se- 
cure a  debt  of   partnership,   though   insolvent. 

How   receiver'*  eompenMitfon   determined. 

Cited  in  Patterson  v.  Ward,  6  N.  D.  613,  72  N.  W.  1013,  holding  compensa- 
tion of  receiver  is  matter  for  judicial  determination;  Cutter  v.  Pollock,  7  N.  D. 
G32,  76  N.  W.  235,  holding  proper  for  court  to  adjudge  three  fifths  of  amount 
deducted  for  fees  and  expenses  of  receivership  from  property  in  which  de- 
fendants held  liens. 

Vmlavrfnl  preferences* 

Cited  in  footnote  to  Re  Fixen,  50  L.  R.  A.  605,  which  holds  payment  of 
money  by  insolvent  to  unsecured  creditor  in  ordinary  course  of  business,  an 
unlawful  preference. 

25  L.  R.  A.  383,  HOSMER  v.  SHELDON  SCHOOL  DIST.  NO.  2,  4  N.  D.  197, 

50  Am.  St.  Rep.   639,  59  N.  W.    103.5. 
Teacher's  contract. 

Cited  in  Bryan  v.  Fractional  School  Dist.  No.  1,  111  Mich.  70,  69  N.  W,  74, 
holding  contract  made  with  teacher  not  legal  certificate  of  qualification,  being 
prohibited  by  law,  cannot  be  made  basis  of  recovery. 

Cited  in  footnote  to  Mayor  v.  Cayce,  30  L.  R.  A.  697,  which  holds  valid,  con- 
tract giving  school  teacher  right  to  charge  extra  from  pupils  taking  special 
studies. 

Distinguished  in  Western  U.  Teleg.  Co.  v.  Partlow,  30  Tex.  Civ.  App.  602, 
71  S.  W.  584,  holding  person  without  certificate  prevented  from  making  con- 
tract to  teach  because  of  neglect  to  deliver  telegraph  message  may  recover 
damages,   if   certificate  obtained  before   school  year  began. 


25  L.  R.  A.  386,  LITTLE  ROCK  &  M.  R.  CO.  v.  BARRY,  58  Ark.   198,  23  S. 

W.    1097. 
"Who  are  fellof«r  servants. 

Cited  in  Missouri,  K.  &  T.  R.  Co.  v.  Elliott,  42  C.  C.  A.  201,  102  Fed.  108,  Af- 
firming 2  Ind.  Terr.  421,  51  S.  W.  1067;  Clyde  v.  Richmond  &  D.  R.  Co.  69 
Fed.  678;  Baltimore  &  O.  R.  Co.  v.  Camp,  13  C.  C.  A.  240,  31  U.  S.  App.  213, 
05  Fed,  960,  holding  train  despatcher  not  fellow  servant  with  train  hands; 
Wallace  v.  Boston  &  M.  R.  Co.  72  N.  H.  .517,  57  Atl.  913,  holding  train  de- 
spatcher having  direction  of  trains  not  fellow  servant  of  brakeman  injured 
tlirough    improper   issuance   of   orders. 

Cited  in  footnote  to  Hankins  v.  New  York,  L.  E.  &  W.  R.  Co.  25  L.  R.  A. 
396,  which  holds  train  despatcher  and  fireman  not  fellow  servants. 

Cited  in  notes  (54  L.  R.  A.  38,  91)  on  vice  principalship  as  determined  with 
reference  to  character  of  act  which  caused  the  injury;  (25  L.  R.  A.  387,  389) 
on  train  despatcher  and  telegraph  operator  as  fellow  servants  of  trainmen. 
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Master's  datr  In  respect  to  rules. 

Cited  in  footnote  to  Sprague  v.  New  York  &  N.  E.  R.  Ck>.  37  L.  R.  A-  633, 
which  holds  railroad  company's  duty  to  employees  not  performed  per  se  by  pre- 
paring time-table  and  printed  rules  for  running  of  trains  on  regular  time. 

Cite-d  in  note  (43  L.  R.  A.  347)  on  duties  of  master  and  servant  as  to  rulee 
promulgated  for  safe  conduct  of  business. 

Measure  of  damaires. 

Cited  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Sweet,  63  Ark.  569,  40  S.  W.  463, 
and  Foster  v.  Pitts,  63  Ark.  395,  38  S.  W.  1114,  holding  instruction  as  to  dam- 
ages  which   introduces   elements   not   in   evidence,   erroneous. 

25  L.  R.  A.  396,  HANKINS  v.  NEW  YORK,  L.  E.  &  W.  R.  CO.  142  N.  Y.  416, 
69  N.  Y.  S.  R.  802,  40  Am.  St.  Rep.  616,  37  N.  E.  466. 

"Wbo  are  felloiv  servants. 

Cited  in  Louisville.  N.  A.  &  C.  R.  Co.  v.  Heck,  151  Ind.  314,  50  N.  E.  988: 
Missouri,  K.  &  T.  R.  Co.  v.  Elliott,  42  C.  C.  A.  200,  102  Fed.  96;  Clyde  v.  Rich 
mond  &  D.  R.  Co.  69  Fed.  678;  Baltimore  &  O.  R.  Co.  v.  Camp,  13  C.  C.  A.  240, 
31  U.  S.  App.  213,  65  Fed.  952,  —  holding  train  despatcher  not  fellow  servant 
of  trainmen;  Nord  Deutscher  Lloyd  S.  S.  Co.  v.  Ingebregsten,  57  N.  J.  L.  402. 
51  Am.  St.  Rep.  604,  31  Atl.  619,  holding  agent  selected  to  keep  machinery  and 
appliances  in  repair  not  fellow  servant  with  those  using  them  unless  also  usin^ 
them;  Norfolk  &  W.  R.  Co.  v.  Houchins,  96  Va.  411,  46  L.  R.  A.  367,  64  Anu  St. 
Rep.  791,  28  S.  E.  578,  holding  conductor  of  train  not  necessarily  superior  of 
rest  of  crew  because  he  has  work  of  operating  or  moving  train;  Jackson  v.  Nor- 
folk &  W.  R.  Co.     43  W.  Va.  395,  46  L.  R.  A.  350,  27  S.  E.  278,  holding  con- 
ductor and  brakeman  of  freight  train  are  fellow  servant;  Sutter  v.  New   York 
C.  &  H.  R.  R.  Co.  79  App.  Div.  367,  79  N.  Y.  Supp.  1106,  holding  locomotive  en- 
gineer  inspecting   engine   not   fellow   servant   of   conductor   of   train   to   w-]iic!i 
engine  is  attached;   Meehan  v.  Judson,  43  App.  Div.  61,  69  N.  Y.  Supp.   37"^. 
holding   superintendent  of   street   railway   vice   principal    as   to   duty   of    fur- 
nishing suitable  machinery  and  keeping  it  in  repair;  Gann  v.  Nashville,   C.  «& 
St.  L.  R.  Co.  101  Tenn.  384,  70  Am.  St.  Rep.  687,  47  S.  W.  493,  holding   sw 
tion  boss  operating  brake  of  hand  car  is  fellow  servant  to  section  hand  injured 
by  negligent  operation  of  brake;  Bryant  v.  New  York  C.  &  H.  R.  R.  Co.  81  Hun, 
168,  30  N.  Y.  Supp.  737,  holding  railroad  not  liable  for  injury  to  engineer  by 
collision   because   train   despatcher    had   not   sent   order   where   rules   of   com- 
pany, if  observed  by  engineer  of  other  train  would  have   prevented  collision: 
Vitto  V.  Keogan,  15  App.  Div.  332,  44  N.  Y.  Supp.   1,  holding  foreman  fellow 
servant  with  workman  whom  he  had  sent  to  clear  out  of  hole  unexploded  charp* 
of  dynamite;  Miller  v.  Thomas,  15  App.  Div.  108,  44  N.  Y.  Supp.  277,  holding 
foreman  of  gang  in  which  injured  man  working  his  fellow  servant;  Kimmer  v. 
Weber,  161  N.  Y.  423,  45  N.  E.  860,  holding  error  of  judgment  by  foreman  and 
workmen  as  to  safety  of  scaffold  erected  by  them,  did  not  render  master  liable 
for  injury  due  to  its  instability;  Southern  Indiana  R.  Co.  v.  Harrell,  161  Ind. 
699,  63  L.  R.  A.  466,  68  N.  E.  262,  holding  foreman  of  railway-bridge  gan^ 
not  vice  principal  in  directing  operation  of  derrick;  Bagley  v.  Consolidated  Gas. 
Co.  6  App.  Div.  438,  39  N.  Y.  Supp.  302,  Reversing  13  Misc.  7,  34  N.  Y.  Supp, 
187  (dissenting  opinion),  majority  holding  foreman  fellow  servant  with  employee 
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injured  by  loose  plank  thrown  from  scaffold  against  which  tank,  being  raised, 
struck;  Sweeney  v.  Vacuum  Oil  Co.  3  App.  Div.  616,  38  N.  Y.  Supp.  96  (dissent- 
ing' opinion),  majority  holding  negligence  of  superintendent  by  which  injury 
occurred,  that  of  coemployee;  Northern  P.  R.  Co.  v.  Dixon,  194  U.  S.  351,  48 
L.  ed.  1012,  24  Sup.  Ct.  Rep.  683  (dissenting  opinion),  majority  holding  that 
telegraph  operator  furnishing  misinformation  to  train  iespatcher  as  to  movement 
of  trains  is  fellow  servant  to  fireman  on  train. 

Cited  in  notes  (50  L.  R.  A.  429)  on  what  servants  are  deemed  to  be  in  same 
common  employment  apart  from  statutes,  where  no  questions  as  to  vice  prin- 
cipalship  arise;  (25  L.  R.  A.  387)  on  train  despatcher  and  telegraph  operator 
as  fellow  servants  of  trainmen;  (51  L.  R.  A.  590,  594)  on  vice  principalship  con- 
sidered with  reference  to  superior  rank  of  negligent  servant;  (54  L.  R.  A.  39, 
42,  90,  93,  94,  106)  on  vice  principalship  as  determined  with  reference  to 
character  of  act  which  caused  injury. 

Distinguished  in  Savage  v.  Nassau  Electric  R.  Co.  42  App.  Div.  244,  59  N. 
Y.  Supp.  225,  holding  negligence  of  conductor  in  taking  car  out  on  wrong  track 
on  densely  foggy  morning  imputable  to  motorman  whose  fellow  servant  he  was. 


Duties  of  master  not  subject  to  delearatlon. 

Cited  in  Galveston,  H.  &  S.  A.  R.  Co.  v.  Buch,  27  Tex.  Civ.  App.  287,  65  S. 
W.  681,  and  Franck  v.  American  Tartar  Co.  91  App.  Div.  576,  87  N.  Y.  Supp. 
219,    holding  master  cannot  absolve  himself  from   duty  of   inspection   by   pro- 
viding for  inspection  by  servants  generally  competent;   Hoes  v.  New  Y9rk,  N. 
H.  &  H.  R.  Co.  73  App.  Div.  368,  77  N.  Y.  Supp.  117,  and  Wallace  v.  Boston 
4l  M.  R.  Co.  72  N.  H.  515,  57  Atl.  913,  holding  negligence  of  train  despatcher 
in  giving  erroneous  orders  to  trains,  resulting  in  injury  to  locomotive  engineer, 
is  that  of  master;  Rollings  v.  Levering,  18  App.  Div.  228,  45  N.  Y.  Supp.  942, 
holding  duty  of  master  to  provide  safe  appliances  cannot  be  delegated;   Yaw 
v.  Whitmore,  37  App,  Div.  102,  55  N.  Y.  Supp.  1091,  holding  master,  furnish- 
ing  cable   reasonably  proper  for  work,   is  not  liable  for  break  due  to  manner 
in  which  it  was  used;  Joyce  v.  Rome,  W.  &  0.  R,  Co.  92  Hun,   110,  36  N.  Y. 
Supp.    731,    holding    question    whether    railroad    was    guilty    of    negligence    on 
account  of  condition  of  drawheads   of   cars   being  coupled   is   for   jury;    Tully 
V.   New  York   &   T.   S.   S.   Co.   10  App.   Div.   468,   42   N.   Y.   Supp.   29,   which 
holds  for  jury  question  of  master's  negligence  where  there  is  no  evidence  of  any 
rules  or  regulations  or  any  directions  required  to  be  given  employees  temporarily 
working  on  steamships  of  precautionary  means  for  their  safety;  Byrne  v.  East- 
mans Co.  163  N.  Y.  465,  57  N.  E.  738,  holding  proper  inspection  of  appliances  is 
question  for  jury;  McGuire  v.  Bell  Teleph.  Co.  167  N.  Y.  212,  52  L.  R.  A.  438, 
'  60  N.  E.  433,  holding  telephone  company  using  poles  under  license  not  relieved 
of  duty  of  inspection;  Denenfeld  v.  Baumann,  40  App.  Div.  505,  58  N.  Y.  Supp. 
110,  holding  master  not  liable  for  manner  in  which  safe  freight  elevator  loaded; 
Hatton  V.  Hilton  Bridge  Constr.   Co.  42  App.  Div.  400,  59  N.  Y.   Supp.  272, 
holding  master  should  provide  clamps  properly  adjusted  to  prevent  rod  slipping 
on  girder;  Larkin  v.  Washington  Mills  Co.  45  App.  Div.  9,  61  N.  Y.  Supp.  93, 
holding    notice    to    shipping   clerk    in    charge    of    employee    and    directing    use 
of  elevator  of  a  defective  spring  out  of  order  for  some  weeks  is  notice  to  em- 
ployer;   Scherer  v.  Holly  Mfg.   Co.   86  Hun,  41,   33   N.   Y.   Supp.  205,  holding 
master   responsible  for  injury  due   to   faulty  ladle  which  it  was  duty  of  an- 
other employee  to  keep  in  proper  order. 
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Cited  in  note  (4S  L.  R.  A.  342,  347)  on  duties  of  master  and  servants  as  to 
rules  promulgated  as  to  safe  conduct  of  business. 

Distinguished  in  Ryan  v.  Third  Ave.  R.  Co.  92  App.  Div.  312,  86  N.  Y.  Supp. 
1070,  holding  that  cable  railway  company,  having  provided  competent  foreman 
to  warn  oiler  in  ** pot-hole"  of  approach  of  car,  is  not  responsible  for  fore- 
man's negligence  in  perfq^ance  of  that  duty;  Galvin  v.  Pierce.  72  N.  H.  83. 
54  Atl.  1014,  holding  master  not  liable  for  injury  to  servant  from  improper 
direction  of  foreman  respecting  detail  of  service,  which  is  subject  of  delega- 
tion; Dittman  v.  Edison  Electric  Illuminating  Co.  87  App.  Div.  70,  83  X.  Y. 
Supp.  1078,  questioning,  without  deciding,  whether  master  liable  for  failure  of 
servant  to  discover  defect  in  common  appliance  like  leather  belt,  when  same 
might  have  been  discovered  had  inspection  been  performed  with  greater   care. 

26  L.  R.  A.  399,  PEOPLE  v.  CADY,  143  N.  Y.  100,  60  N.  Y.  S.  R,  474,  37  X. 

E.   673. 
Rfflrbt  of  Inmiitefl  of  public  fnstltatfon  to  vote. 

Cited  in  People  ex  rel  McShane  v.  Hagen,  48  App.  Div.  205,  62  N.  Y.  Supp. 
816,  holding  unpaid  helpers  in  public  hospital  not  residents  entitled  to  vote: 
Powell  V.  Spackman,  7  Idaho,  703,  54  L.  R.  A.  382,  65  Pac.  503,  holding  inmates 
of  soldier's  home  cannot  acquire  right  to  vote  in  county  where  home  is  lo- 
cated. 

25  L.  R,  A.  402,  LYON  v.  MANHATTAN  R.  CO.  142  N.  Y.  298,  31  Abb.  N.  C. 

356,  52  N.  Y.  S.  R,  860,  37  N.  E.  113. 
Physical  examination  before  trial. 

Cited  in  Easier  v.  Southern  R.  Co.  60  S.  C.  120,  38  S.  E.  258,  holding  plain- 
tifif  cannot  be  compelled  to  be  physically  examined  by  physician  selected  by  op- 
ponent; McGovem  v.  Hope,  63  N.  J.  L.  80,  42  Atl.  830,  upholding  act  pro\id- 
ing  for  physical  examination  before  trial;  Camden  &  Suburban  R.  Co.  v.  Stet- 
son, 177  U.  S.  176,  44  L.  ed.  722,  20  Sup.  Ct.  Rep.  617,  holding  circuit  court  of 
United  States  can  order  surgical  examination  of  plaintiff  before  trial  under 
state  statute  authorizing  it;  Chicago,  R.  I.  &  T.  R.  Co.  v.  Langston,  19  Tex. 
Civ.  App.  578,  47  S.  W.  1027  (dissenting  opinion),  majority  holding  railway 
entitled  to  have  experts  of  it€  own  selection  in  physical  examination  of 
plaintiff,  who  exposed  her  injuries  to  jury;  Re  Davies,  168  N.  Y.  89,  56  L.  R. 
A.  862,  61  N.  E.  118,  holding  effect  of  physical  examination  is  simply  to  qual- 
ify physicians  to  testify  upon  trial;  Lawrence  v.  Samuels,  20  Misc.  280,  45  N. 
Y.  Supp.  743,  Affirming  20  Misc.  16,  44  N.  Y.  Supp.  602,  denying  right  of  coun- 
sel and  referee  to  be  present  at  physical  examination  of  female  plaintiff  by  fe- 
male physician;  Lawrence  v.  Samuels,  17  Misc.  559,  40  N.  Y.  Supp.  686,  holding 
female  plaintiff  entitled  of  right  to  be  examined  physically  by  fema'ie  instead 
of  male  physician;  Neill  v.  Brooklyn  Elev.  R.  Co.  13  Misc.  404,  34  N.  Y,  Supp. 
1144,  refusing  to  compel  plaintiff  to  exhibit  his  knee  to  jury;  People  ex  reL 
Mosher  v.  Roosa,  43  App.  Div.  612,  60  N.  Y.  Supp.  244,  holding  one  who  has  ob- 
tained mandamus  to  determine  right  to  become  chief  of  police  need  not  submit 
to  physical  examination;  Campbell  v.  Joseph  H.  Bauland  Co.  41  App.  Div. 
477,  58  N.  Y.  Supp.  984,  holding  plaintiff,  though  nonresident,  should  submit  to 
physical  examination  which  law  authorizes;  Green  v.  Middlesex  Valley  R.  Co. 
31  App.  Div.  417,  53  N.  Y.  Supp.  500,  holding  depositions  of  physicians  making 
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physical  examinations  of  injured  plaintiff  before  action  cannot  be  read  in  evi- 
dence when  witnesses  can  be  produced;  Whitaker  v.  Staten  Island  Midland  R. 
Co.  76  App.  Div.  354,  78  N.  Y.  Supp.  410,  holding  statute  giving  right  to  physi- 
cal examination  before  trial  does  not  .entitle  defendant  to  second  examination 
upon  retrial. 

Cited  in  footnotes  to  Wanek  v.  Winona,  46  L.  R.  A.  448,  which  sustains 
court's  power  to  order  physical  examination  of  plaintiff  under  penalty  of  dismis- 
sal of  action;  Bagwell  v.  Atlanta  Consol.  Street  K.  Co.  47  L.  R.  A.  486,  which 
holds  action  for  injury  to  minor  daughter  should  not  be  dismissed  for  her  re- 
fusal, after  attaining  majority,  to  submit  to  physical  examination;  Stack  v. 
New  York,  N.  H.  A  H.  R,  Co.  52  L.  R.  A.  328,  and  Austin  &  N.  W.  R.  Co.  v.  Cluck, 
64  L.  R.  A.  494,  which  denies  power  of  court  to  order  physical  examination  of 
plaintiff  by  physician,  in  action  for  personal  injury,  in  absence  of  express  legis- 
lative authority;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Huddleston,  36  L.  R.  A. 
681,  which  holds  production  of  plaintiff's  urine  for  examination  should  be  re- 
quired where  claim  of  disease  of  urine  made;  O'Brien  v.  La  Crosse,  40  L.  R.  A. 
831,  which  denies  power  of  court  to  order  examination  as  to  condition  of  plain- 
tiff's bladder  under  evidence  that  it  might  be  dangerous;  Lane  v.  Spokane  Falls 
&  N.  R.  Co.  46  L.  R.  A.  163,  which  sustains  power  of  court  to  order  physical 
examination  of  woman  by  experts  in  action  for  personal  injuries;  State  v. 
Height,  59  L.  R.  A.  438,  which  holds  unlawful,  disclosures  by  physicians  of 
knowledge  as  to  venereal  disease  obtained  by  examination  against  his  will  of 
one  accused  of  rape;  Hall  v.  Manson,  34  L.  R.  A.  207,  which  denies  right 
to  reject  measurement  in  jury's  presence  of  woman's  foot  and  leg  6  inches  above 
ankle  in  suit  for  injuries;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Palmore,  64  L.  R.  A. 
90,  which  holds  that,  in  physical  examination  of  plaintiff's  eyes  by  defendant's 
physician,  drugs  may  be  used  to  dilate  pupils,  if  not  attended  with  serious 
discomfort  or   deleterious   consequences. 

Distinguished  in  Green  v.  Middlesex  R.  Co.  10  Misc.  474,  32  N.  Y.  Supp.  177, 
holding  that  where  it  is  made  to  appear  that  defendant  is  ignorant  of  nature 
and  extent  of  injuries,  he  has  shown  enough  to  entitle  him  to  physical  examina- 
tion of  plaintiff. 

Deposition  before  trial. 

Cited   in  Hanks  Dental   Asso.   v.   International   Tooth   Crown   Co.    194   U.   S. 
310,  48  L.  ed.  991,  24  Sup.  Ct.  Rep.  700,  holding  circuit  court  of  United  States 
without  authority   to  order   deposition   of   party  to   cause   to   be   taken   before 
trial. 
Construction  of  statute. 

Cited  in  Morgan  v.  Hedstrom,  164  N.  Y.  230,  58  N.  E.  26,  holding  statute 

and  all  its  amendments  must  be  read  together  as  one  act  passed  at  same  time; 

Gillin  V.  Canary,  19  Misc.  596,  44  N.  Y.  Supp.  313,  holding  that  single  section 

cannot  be   separated   from   provisions   regulating   jurisdiction  of  city   court,   as 

.though  such  section  contained  everything  necessary  as   independent  enactment. 

25  L.  R.  A.  406,  FRANCIS  v.  WESTERN  U.  TELEG.  CO.  58  Minn.  252,  49 

Am.  St.  Rep.  507,  59  N.  W.   1078. 
Recovery  for  n&ental  ansnisb  becanse  of  failure  to  deliver  telearram. 

Cited  in  Peay  v.  Western  U.  Teleg.  Co.  64  Ark.  543,  30  L.  R.  A.  466,  footnote 
p.  463,  43  S.  W.  965;  Western  U.  Teleg.  Co.  v.  Ferguson,  157  Ind.  73,  54  L.  R. 
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A.  849,  footnote  p.  846,  60  N.  E.  674;  Connelly  v.  Western  U.  Teleg.  Co.  100 
Va.  60,  Q6  L.  R.  A.  668,  03  Am.  St.  Rep.  919,  40  S.  E.  618,  —  holding  that  dam- 
ages for  mental  suffering  merely,  caused  by  delay  or  nondelivery  of  telegram, 
cannot  be  recovered;  Cur  tin  v.  Western  U.  Teleg.  Co.  13  App.  Div.  255,  42  N. 
Y.  Supp.  1109,  denying  recovery  for  mental  distress,  due  to  failure  to  deliver 
telegram  announcing  brother's  death;  Western  U.  Teleg.  Co.  v.  Ferguson,  26 
Ind.  App.  218,  59  N.  E.  416,  transferring  to  supreme  court,  action  in  which  re- 
covery was  asked  for  mental  suffering  due  to  failure  to  deliver  telegram,  and 
»  asking  court  to  reverse  rule;  Cowan  v.  Western  U.  Teleg.  Co.  64  L.  R.  A.  550, 
footnote  p.  546,  holding  mental  anguish  and  suffering  resulting  from  failure  to 
transmit   tel^raph   message  will   support  action   for   damages. 

Cited  in  footnotes  to  Morton  v.  Western  U.  Teleg.  Co.  32  L.  R.  A.  735,  which 
denies  sendee's  right  to  recover  for  mental  suffering  alone,  from  failure  to  deliver 
telegram;  Western  U.  Teleg.  Co.  v.  Crocker,  59  L.  R.  A.  398,  which 
sustains  recovery  for  mental  anguish  for  failure  to  promptly  deliver  tel^ram 
announcing  serious  illness  of  grandchild. 

Disapproved  in  Mentzer  v.  Western  U.  Teleg.  Co.  93  Iowa,  756,  28  L.  R. 
A.  73,  footnote  p.  72,  57  Am.  St.  Rep.  294,  62  N.  W.  1.  holding  recovery  may  be 
had  for  mental  suffering  caused  by  nondelivery  of  telegram. 

Liiabilltr  of  telearraph  companies  in  general. 

Cited  in  footnotes  to  Birkett  v.  Western  U.  Teleg.  Co.  33  L.  R.  A.  404,  which 
holds  valid,  condition  against  liability  beyond  amount  paid  for  sending  unre- 
peated  message;  Reed  v.  Western  U.  Teleg.  Co.  34  L.  R.  A.  492,  which  holds 
void  stipulation  limiting  liability  for  mistakes  in  transmitting  unrepeated  tele- 
grams; Shaw  V.  Postal  Teleg.  Cable  Co.  56  L,  R.  A.  487,  which  denies  power 
to  enforce  in  other  state  liability  for  mistakes  in  transmitting  cipher  telegram, 
without  payment  of  additional  fee  required  to  insure  against  mistake;  Simmons 
V.  Western  U.  Teleg.  Co.  57  L.  R.  A.  607,  which  sustains  statute  rendering 
telegraph  companies  liable  for  delay  in  delivering  messages;  Coit  v.  Western 
U.  Teleg.  Co.  53  L.  R.  A.  678,  which  holds  transmission  of  telegram  while  wires 
working  badly  not  gross  negligence  if  wires  working  well  when  actually  senU 

25  L.  R.  A.  414,  ARTHUR  v.  OAKES,  4  Inters.  Com.  Rep.  744,   11  C.  C.  A. 

209,  24  U.  S.  App.  239,  63  Fed.  310. 
Banltable  Jarladlctf on  |  injunction  to  prevent  en&ployee  qnittlnar  service. 

Cited  in  Clemmitt  v.  Watson,  14  Ind.  App.  42,  42  N.  E.  367,  declaring  em- 
ployee will  not  be  compelled  to  specifically  perform  contract  of  service;  Chain 
Belt  Co.  V.  Von  Spreckelsen,  117  Wis.  121,  94  N.  W.  78,  refusing  preliminary 
injunction  against  workman  quitting  service,  contrary  to  contract,  where  answer 
denied  having  acquired  peculiar  skill  or  knowledge  in  plaintiff's  business;  Long- 
shore Printing  Co.  v!  Howell,  26  Or.  542,  28  L.  R.  A.  472,  46  Am.  St.  Rep. 
640,  38  Jfac.  547,  holding  general  strike  inaugurated  by  labor  union  not  un- 
lawful, if  purpose  and  means  used  to  uphold  it  not  illegal;  Wabash  R.  Co. 
V.  Hannahan,  121  Fed.  567,  upholding  right  of  employees,  either  singly  or  as 
labor  organization,  to  impose  conditions  upon  con  tin...  nee  to  labor,  unless  re- 
strained by  contract  obligations,  or  to  quit  work  if  conditions  not  com- 
plied  with. 

Cited  in  note  (28  L.  R.  A.  470)  on  injunction  against  strikes. 

Distinguished  in  Southern  R.   Co.  ▼•  Machinist's  Local   Union  No.   14^   111 
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Fed^  56,  holding  that,  while  equity  will  not  compel  performance  of  employee's 
contract  for  personal  services,  it  will  enjoni  others  from  enticing  him  to  break 
contract. 

'*—  Injunction  nsitlnat   '*ptcketinir." 

Cited  in  Union  P.  R.  Co.  v.  Ruef,  120  Fed.  125,  upholding  jurisdiction  of  equi- 
ty to  enjoin  members  of  labor  organization  engaged  in  "picketing"  if  accompanied 
by  acts  of  violence  and  intimidation;  American  Steel  &  Wire  Co.  v.  Wire  Draw- 
ers' A  Die  Makers'  Unions  Nos.  1  &  3,  90  Fed.  615,  enjoining  strikers  from 
patrolling  streets  adjoining  premises  of  corporation  to  dissuade  others  from  tak- 
ing employment;  Beck  v.  Railway  Teamsters'  Protective  Union,  118  Mich. 
518,  42  L.  R.  A.  415,  74  Am.  St  Rep.  421,  77  N.  W.  13,  enjoining  maintenance 
of  pickets  and  distribution  of  boycott  eirculars  with  intention  to  destroy  busi- 
ness; Davis  V.  Zimmerman,  91  Hun,  493,  36  N.  Y.  Supp.  303,  enjoining  conspiracy 
to  induce  employees  to  leave  service,  and  to  prevent  others  from  entering  it, 
by  means  of  intimidation;  Southern  R.  Co.  v.  Machinists'  Local  Union  No.  14, 
111  Fed.  56,  holding  state  statute  making  it  unlawful  to  decoy  or  entice  away 
ajay  one  under  contract  of  employment  strengthens  common-law  right  of  in- 
junction. 

—  Injnnctfon   to   prevent   injury   to   bnsfneMi   or  property. 

Cited  in  United  States  v.  Elliott,  5  Inters.  Com.  Rep.  1.54,  64  Fed.  32,  holding 
equity  may  interfere  to  preserve  rights  of  property,  against  threatened  injury 
by  strikers,  in  advance  of  its  molestation  and  appropriation;  Elder  v.  White- 
aides,  72  Fed.  724,  enjoining  conspiracy  to  prevent  loading  or  unloading  of  vessel 
except  by  labor  acceptable  to  conspirators,  although  no  overt  act  committed; 
N^ashville,  C.  &  St.  L.  R.  Co.  v.  McConnell,  82  Fed.  80,  holding  ticket  scalping 
may  be  enjoined  to  prevent  injury  to  business  of  railroads;  Wabash  R.  Co.  v. 
Hannahan,  121  Fed.  565,  holding  bill  alleging  malicious  conspiracy  of  officers  of 
labor  organizations  to  force  recognition  of  union,  to  compel  discharge  of  non- 
iinion  men,  and  to  interfere  with  operation  of  plaintiff's  trains,  the  performance 
of  its  contracts,  and  the  transportation  of  the  mails, — sufficient  to  warrant  tem- 
porary injunction;  Oxley  Stave  Co.  v.  Coopers'  International  Union,  72  Fed.  698, 
holding  combination  and  conspiracy  to  boycott  goods  of  particular  manufacturer 
is  unlawful;  Hopkins  v.  Oxley  Stave  Co.  28  C.  C.  A.  104,  49  U.  S.  App.  709,  83 
Fed.  917,  enjoining  labor  organizations  from  executing  boycott  against  barrel 
nuinufacturer  because  of  use  of  machine  for  hooping  same;  Matthews  v.  Shank- 
land,  25  Misc.  614,  56  N.  Y.  Supp.  123,  holding  conspiracy  on  part  of  labor 
unions  to  boycott  business  of  newspaper  will  be  enjoined  when  irreparable  injury 
probable. 

Distinguished  in  Longshore  Printing  Co.  v.  Howell,  26  Or.  549,  28  L.  R.  A. 
474,  46  Am.  St  Rep.  640,  38  Pac.  547,  refusing  to  enjoin  boycott,  where  irrepa- 
rable injury  not  apparent,  although  loss  of  business  shown. 

"-  Snfllciency  of  remedy  lit  laiv. 

Cited  in  Elder  v.  Whitesides,  72  Fed.  725,  holding  equitable  jurisdiction  to  pre- 
vent interference  with  loading  or  unloading  of  vessel  not  taken  away  because 
threatened  act  is  criminal;  V^elahn  v.  Guntner,  167  Mass.  99,  35  L.  R.  A.  724, 
67  Am.  St.  Rep.  443,  44  N.  E.  1077,  holding  that  criminal  nature  of  act  of  pa- 
trolling street  in  front  of  place  of  business,  to  intimidate  others  from  entering 
employment  of  proprietor,  not  ground  for  refusing  injunction;   Storm  v.  Ben- 
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nett,  91  Hun,  303,  36  N.  Y.  Supp.  290,  canceling  deed  where  destruction  of  trust 
in  which  plaintifT  has  contingent  interest  is  averred,  although  no  allegation  tbtt 
trustee  insolvent. 

ValfdItF  of  comb! nation*  aarainat   per«onal  or  property  riprbts. 

Cited  in  Clemniitt  v.  Watson,  14  Ind.  App.  42,  42  N.  E.  367,  holding  agreemcrt 
of  employees  to  quit  work  unless  another  employee  is  discharged  not  actionaMf 
conspiracy;  People  v.  McFarlin,  43  Misc.  600,  89  N.  Y.  Supp.  527,  holding  mem- 
bers of  labor  union  may  lawfully  quit  work,  if  demands  not  complied  with,  and 
persuade  others  to  withdraw,  but  not  threaten  destruction  of  employer's  business 
by  malicious  use  of  boycott;  United  States  v.  Cassidy,  67  Fed  764,  holding  com- 
bination of  employees  to  quit  work  in  order  to  injure  business  or  property  of 
third  party  having  business  relation  with  employer  unlawful;  Ferd  Heim  Brew- 
ing Co.  V.  Belinder,  97  Mo.  App.  72,  71  S.  W.  691,  holding  agreement  between 
brewers  not  to  sell  beer  to  one  indebted  to  either  of  them,  unlawful  combination. 

Cited  in  footnote  to  United  States  v.  Workingmen's  Amalgamated  Council, 
26  L.  R.  A.  158,  which  holds  stopping  of  transportation  between  states  by  strike 
in  certain  city  unlawful  restraint  of  commerce. 

Distinguished  in  United  States  v.  Debs,  5  Inters.  Com.  Rep.  223,  64  Fed.  7(>3, 
holding  right  of  workmen  to  strike  does  not  warrant  conspiracy  to  do  unlawful 
thing,  and  advise  strike  in  accomplishment  of  such  purpose. 

Rifrht  to  dfucbarire  employee. 

Cited  in  Piatt  v.  Philadelphia  &  R.  R.  Co.  65  Fed.  663,  holding  equity  will  not 
interfere  to  prevent  discharge  of  employee  upon  ground  that  he  is  member  of 
labor  imion;  State  ex  rel,  Zillmer  v.  Kreutzberg,  114  Wis.  535,  58  L.  R.  A.  751, 
91  Am.  St.  Rep.  934,  90  N.  W.  1098,  refusing  to  sustain  statute  forbidding  dis- 
charge of  employee  because  member  of  union. 

Jurisdiction  of  Federal  conrtn. 

Cited  in  Elder  v.  Whitesides,  72  Fed.  725,  holding  Federal  court  has  jurisdie- 
tion  of  suit  by  alien  to  enjoin  conspiracy  by  citizens  of  United  States  to  prevent 
loading  or  unloading  of  vessel. 

25  L.  R.  A.  414,  note  FARMERS'  LOAN  A  T.  CO.  v.  NORTHERN  P.  R.  CO.  «0 
Fed.  803. 

Coimpiracy  to   injure   basinesfl   of  another. 

Modified  in  25  L.  R.  A.  414,  4  Inters.  Com.  Rep.  744,  11  C.  C.  A.  209,  24  U.  S. 
App.  239,  63  Fed.  310. 

Cited  in  Davis  v.  Zimmerman,  91  Hun,  492,  restraining  conspiracy  formed 
with  intent  to  intimidate  people  from  seeking  employment  and  to  destroy  busi- 
ness; American  Steel  &  Wire  Co.  v.  Wire  Drawers'  &  Die  Makers'  Unio^  Xos. 
1  &  3,  90  Fed.  615,  denying  right  of  union  to  patrol  street  for  purpose  of  forcibly 
preventing  men  seeking  work  to  gain  access  to  works  of  manufacturer;  State 
ex  rel  Durner  v.  Huegin,  110  Wis.  259,  62  L.  R.  A.  745,  85  N.  W.  1046.  holding 
executed  conspiracy  to  inflict  malicious  injury  is  actionable:  Union  P.  R.  Co.  v. 
Ruef,  120  Fed.  105,  upholding  jurisdiction  of  equity  to  enjoin  members  of  labor 
organization  engaged  in  "picketing"  if  accompanied  by  acts  of  violence  and  in- 
timidation; State  ex  rel.  Durner  v.  Huegin,  110  Wis.  189,  62  L.  R,  A.  745,  85  X. 
W.  1046,  holding  that  a  combination  of  newspaper  proprietors  to  compel  another 
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newspaper  to  reduce  its  rates  for  advertising  or  lose  customers,  is  witbin  a  stat- 
ute  punishing  conspiracy  to  maliciously  injure  the  business  of  another. 

Itellef  to  employees  aaratiiflt  acts  of  receiver. 

Cited  in  Thomas  v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  62  Fed.  18,  holding  em- 
ployees may  apply  to  court  for  relief  from  reduction  in  wages  by  receiver  of  rail- 
road. 

Cited  in  note  (28  L.  R.  A.  468)   on  injunction  against  strikes. 

25  L.  R.  A.  434,  STATE  v.  BUTLER,  8  Wash;  194,  40  Am.  St.  Rep.  900,  35  Pac. 
1093. 

'l^hen    attempt    to    comntlt    crime    indictable. 

Cited  in  Comwell  v.  Fraternal  Acci.  Asso.  6  N.  D.  203,  40  L.  R.  A.  439,  69  N. 
W.  191,  holding  that  one  who  has  started  to  hunt  prairie  chickens  with  loaded 
^gim,  at  unlawful  seascm,  has  not  committed  offense  of  attempting  to  kill  prairie 
chickens;  Com.  v.  Hutchinson,  6  Pa.  Super.  Ct.  408,  42  W.  N.  C.  141,  holding 
incitement  to  incendiarism  an  indictable  offense;  United  States  v.  Dietrich.  126 
Fed.  667,  holding  agreement  of  member  of  Congress  to  accept  money  from  can- 
didate for  postmaster,  in  consideration  of  influence  in  securing  appointment,  and 
Agreement  of  candidate  to  pay  same,  not  conspiracy. 

Cited  in  footnotes  to  Groves  v.  State,  59  L.  R.  A.  598,  wl^ich  holds  mere  pre- 
paratory acts  for  commission  of  crime  not  an  attempt;  People  v.  Youngs,  47  L. 
R.  A.  108,  which  holds  preparation  for  committing  burglary  prevented  by  arrest 
while  proceeding  towards  house  not  an  attempt. 

Annotation  in  25  L.  R.  A.  434  referred  to  with  approval  in  Reed  v.  Maley,  115 
Ky.  827,  62  L.  R.  A.  904,  74  S.  W.  1079  (dissenting  opinion),  majority  denying 
Tight  of  action  to  woman  for  mere  solicitation  to  sexual  intercourse. 

25  L.  R.  A.  441,  WEST  PU^.  CO.  v.  LAWYERS*  CO-OP.  PUB.  CO.  64  Fed.  360. 
Reversed  in  35  L.  R.  A.  400,  25  C.  C.  A.  648,  61  U.  S.  App.  216,  79  Fed.  761. 

25  L.  R.  A.  449,  STATE  v.  BEHRMAN,  114  N.  C.  797,  19  S.  E.  220. 
Opinion    evidence. 

Cited  in  Sherrill  v.  Western  U.  Teleg.  Co.  117  N.  C.  363,  23  S.  E.  277,  permit- 
ting evidence  of  appearance  of  mental  anguish  by  one  in  whose  home  the  one  so 
suffering  lived  and  constantly  associated. 

Proof  of  lafv^fl  of  foreign  state. 

Cited  in  foot-notes  to  Jackson  v.  Jackson,  34  L.  R.  A.  773,  which  allows  lawyer 
of  other  state  claiming  to  be  familiar  with  its  law  as  to  marriage  to  prove  the 
same;  Goodwin  v.  Provident  Sav.  Life  Assur.  Soc.  32  L.  R.  A.  473,  which  holds 
volume  of  laws  of  foreign  state  not  purporting  to  have  been  published  under 
authority  of  legislature,  nor  shown  to  be  commonly  admitted  in  evidence  in  such 
state,  not  evidence. 

Cited  in  note   (40  L.  R.  A.  574)   on  law  books  as  evidence. 

Rifpht  of  accused   to  confront   fv^itnesses. 

Cited  in  State  v.  Mitchell,  119  N.  C.  786,  25  S.  E.  783,  holding  right  to  be  con- 
fronted by  presence  of  accuser  waived,  ii  objection  to  testimony  of  prosecutrix  taken 
on  previous  trial  is  not  based  on  that  ground. 
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Cited  in  footnote  to  People  v.  Elliott,  60  L.  R.  A.  318,  which  sustams  rig^t 
to  read  on  second  trial  testimony  of  witness  dying  after  first  trial. 

25  L.  R.  A.  470,  CANADIAN  P.  R.  CO.  v.  JOHNSTON,  9  C.  C.  A.  587,  26  D.  S. 

App.  85,  61  Fed.  738. 
"Wbo  are   felloiv  aervaiits. 

Cited  in  notes  (46  L.  R.  A.  352)  on  when  conductor  is  deemed  to  be  ooaerraot 
of  other  railroad  employees;  (51  L.  R.  A.  579,  591)  on  vice  principalship  eom- 
sidered  with  reference  to  superior  rank  of  negligent  servant. 

statute    of    limitations. 

Cited  in  Hobbs  v.  National  Bank  of  Commerce,  37  C.  C.  A.  614,  96  Fed.  397, 
holding  statute  of  limitations  of  state  applies  to  action  against  stockholder  of 
corporation  of  that  state  but  resident  of  another  state. 

Cited  in  note  (48  L.  R.  A.  638)  as  to  when  statute  of  limitation  will  govern 
action  in  another  state  or  country. 

25  L.  R.  A.  477,  Re  PICKENS,  163  Pa.  14,  29  Atl.  875. 
Preflumption  aa  to  lepritlataey. 

Cited  in  Eddy's  Estate,  8  Pa.  Dist.  R.  701,  and  Learning's  Estate,  25  Pa.  Co.  Ct 
441,  holding  that  to  repel  presumption,  evidence  must  be  strong,  satisfactory, 
and  conclusive;  Wile's  Estate,  6  Pa.  Super.  Ct.  442,  41  W.  N.  C.  575,  holding  pre 
sumption  that  married  relation  exists  may  be  overcome  by  reputation  and  by 
presumption  of  legitimacy  of  issue  of  second  marriage;  Staiger's  Estate,  7  Pa> 
Dist.  R.  354,  holding  presumption  as  to  legitimacy  is  almost  conclusive  where 
parents  for  many  years  maintained  family  relation  under  general  reputation  of 
being  husband  and  wife. 

Proof  of  identity. 

Cited  in  Arnold  y.  Metropolitan  L.  Ins.  Co.  20  Pa.  Super.  Ct.  68,  holding  that 
information  obtained  from  mother-in-law  of  person's  son,  competent  to  prove 
identity;  Re  Charles,  33  Pittsb.  L.  J.  N.  S.  222,  holding  pedigree  and  relation- 
ship of  decedent  may  be  shown  by  testimony  of  witness  to  family  tradition  and 
declarations  of  relatives. 

Cited  in  footnotes  to  Young  y.  State,  47  L.  R.  A.  548,  which  holds  man's 
declarations  as  to  own  history  and  pedigree  provable  after  his  death  for  pur- 
pose of  identification;  Re  Hurlburt,  35  L.  R.  A.  794,  which  holds  general  reputa- 
tion in  family  as  to  death  of  member,  not  derived  from  deceased  members  of 
family,  inadmissible. 

Cited  in  note   (41  L.  R,  A.  449)   on  entries  in  family  Bible  or  other  religious 
book3  as  evidence. 
Riifht  of  participation  in  e«tate  of  decedent. 

Cited  in  Re  Peterson,  34  Pittsb.  L.  J.  N.  S.  299,  holding  right  to  participate 
in  distribution  may  be  raised  unon  audit  or  adjudication  of  account  of  executor 
or  administrator. 

25  L.  R.  A.  480,  STATE  ex  rel.  ALLISON  y.  BLAKE,  57  N.  J.  L.  6,  29  Atl.  417. 
Restrictions  npon   elective   franchise. 

Followed  in  Allison  v.  Englewood  Twp.  58  N.  J.  L.  141,  32  Atl.  688,  and  Allison 
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T.  Corker,  67  N.  J.  L.  696,  60  L.  R.  A.  667,  52  Atl.  362,  holding  public  roads  and 
parks  act  of  1893,  limiting  right  to  vote  for  road  commissioners  to  freeholders 
of  district,  unconstitutional. 

Cited  in  State  ex  rel  Kimball  y.  Hendee,  67  N.  J.  L.  308,  30  Atl.  894,  holding 
women  cannot  vote  for  school  trustees;  McArdle  v.  Jersey  City,  66  N.  J.  L.  596, 
88  Am.  St.  Rep.  496,  49  Atl.  1013,  holding  provision  of  statute  that  no  ballot 
shall  contain  name  of  more  than  one  person  for  excise  commissioner,  where  two 
are  to  be  voted  for,  in  conflict  with  constitutional  provision  giving  right  to  vote 
for  all  elective  officers;  Eagle  County  v.  Love,  26  Colo.  305,  57  Pac.  1080,  holding 
general  assembly  impliedly  prohibited'  from  adding  other  or  different  qualifi- 
cations to  legal  voters  at  election  for  removal  of  county  seat. 

Cited  in  footnotes  to  Taylor  v.  Bleakley,  28  L.  R.  A.  683,  which  upholds 
legislative  power  to  adopt  reasonable  restrictions  on  exercise  of  elective  fran- 
chise; Boyd  V.  Mills,  26  L.  R.  A.  486,  which  holds  valid,  act  disfranchising  all 
persons  bearing  arms  against  United  States;  State  v.  Old,  31  L.  R.  A.  837,  which 
holds  valid,  act  making  it  a  crime  to  vote  without  proof  of  payment  of  poll-tax. 

Distinguished  in  Harris  v.  Burr,  32  Or.  360,  39  L.  R,  A.  771,  52  Pac.  17,  holding 
women  may  vote  for  director  of  school  district  at  school  meeting. 

L.efirl«latfTe  diacretfon  mm  to  political  nubdlTlsloiifl  of  utate. 

Cited  in  footnote  to  State  ex  rel.  Guerguin  v.  McAllister,  28  L.  R.  A.  523, 
which  upholds  statute  authorizing  each  city  ward  to  elect  one  alderman. 

Distinguished  in  AlliscMi  v.  Corker,  67  N.  J.  L.  696,  60  L.  R.  A.  570,  52  Atl. 
362,  upholding  constitutionality  of  statute  giving  power  of  local  township  gov- 
ernment to  road  and  lamp  districts  thereby  created. 

Revvlatlon  of  elections. 

Cited  in  footnotes  to  Moyer  v.  Van  de  Vanter,  29  L.  R.  A.  670,  which  author- 
izes counting  of  ballots  cast  in  good  faith  with  official  ptamp  or  election  officers' 
initials  omitted;  Cole  v.  Tucker,  29  L.  R.  A.  668,  which  sustains  statute  making 
official  ballot  compulsory  in  city  elections  and  optional  in  town  elections;  Jones 
V.  Skinner,  40  L.  R.  A.  752,  which  denies  purser's  power  by  living  on  boat  to 
change  voting  residence  to  other  district  of  same  city. 

25  L.  R,  A.  486,  BOYD  v.  MILLS,  53  Kan.  594,  42  Am.  St.  Rep.  306,  37  Pac.  16. 

Effect  of  ballot  lafvs  on  rlarhts  of  ▼otera. 

Cited  in  Lynip  v.  Buckner,  22  Nev.  439,  30  L.  R.  A.  357,  41  Pac.  762,  holding 
valid,  ballots  from  which  inspectors  imintentionally  omitted  to  take  strips  con- 
taining numbers;  Taylor  v.  Bleakley,  55  Kan.  11,  28  L.  R.  A.  687,  49  Am.  St. 
Rep.  233,  39  Pac.  1045,  holding  ballots  not  marked  with  cross  upon  proper  place 
should  not  be  counted;  Slaymaker  v.  Phillips,  5  Wyo.  406,  47  L.  R.  A.  847,  40 
Pac  971,  holding  official  stamp  with  name  or  initials  of  a  judge  of  election  must 
appear  on  exterior  of  ballot  when  folded;  Hope  v.  Flentge,  140  Mo.  413,  47  L.  R. 
A.  828,  41  S.  W.  1002  (dissenting  opinion),  majority  holding  mandatory,  pro- 
vision of  ballot  law  requiring  voter  to  cross  out  the  groups  of  officers  he  does  not 
wish  to  vote;  Stackpole  v.  Hallahan,  16  Mont.  56,  28  L.  R,  A.  508,  40  Pac.  80, 
refusing  to  disfranchise  voters  because  of  defects  in  nominating  certificate,  pro- 
visions of  which  were  not  made  mandatory  by  statute;  Jones  v.  State,  153  Ind. 
451,  55  N.  E.  229,  sustaining  election  where  absence  of  party  emblem  at  head  of 
ticket  could  not  have  deceived  voters;  Nail  v.  Tinsley,  107  Ky.  460,  54  S.  W.  187 
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(dissenting  opinion),  majority  holding  local  option  election  valid,  notwithstand- 
ing ballots  too  thin. 

Cited  in  note  (25  L.  R.  A.  483)  on  how  far  right  to  vote  is  absolute. 
Bx  post  faeto  laiv. 

Cited  in  footnote  to  People  ex  rel.  Chandler  v.  McDonald,  29  L.  R.  A.  S3 4. 
which  holds  statute  not  ex  post  facto  for  abrogating  provision  for  change  oi 
magistrate  or  of  venue  for  prejudice. 

25  L.  R.  A.  491,  ROGERS  v.  KENNEBEC  S.  B.  CO.  86  Me.  261,  29  Atl.  1069. 

Stlpnlatloiis    exemptfnar    carrier    from    liability    for    neirliBrence    to    pas- 
sen  grer. 

Cited  in  Doyle  v.  Fitchburg  R.  Co.  166  Mass.  495,  33  L.  R.  A.  846.  55  Am.  St. 
Rep.  417,  44  N.  E.  611,  holding  railroad  cannot  relieve  itself  from  liability  to  em- 
ployee riding  on  ticket  with  stipulation  relieving  it,  where  ticket  given  to  on^ 
living  in  one  part  of  line  and  working  in  another;  Payne  v.  Terre  Haute  k  I. 
R.  Co.  157  Ind.  619,  56  L.  R.  A.  474,  footnote  p.  472,  62  N.  E.  472,  holding  stipu 
lation  in  pass  releasing  carrier  from  liability  for  negligence,  valid;  Duncan  t. 
Maine  C.  R.  Co.  113  Fed.  509,  holding  one  riding  on  pass  usually  l>ound  to  per- 
form conditions  on  which  it  was  granted;  Northern  P.  R.  Co.  v.  Adams,  192  U. 
S.  452,  48  L.  ed.  517,  24  Sup.  Ct.  Rep.  408,  holding  condition  in  gratuitous  pass 
exempting  carrier  from  liability  for  negligence,  not  against  public  policy. 

Cited  in  footnote  to  Crary  v.  Lehigh  Valley  R.  Co.  59  L.  R.  A.  815,  which  re- 
quires proof  of  negligence  causing  injury  to  passenger  using  excursion  ticket  bj 
which  passenger  assumes  risk  of  accident. 
IVho  are   pamienirers. 

Cited  in  Citizens  Street  R.  Co.  v.  Jolly,  161  Ind.  88,  67  N.  E.  935,  holding 
person  stepping  upon  step  of  rear  platform  of  car,  which  has  stopped  to  take  od 
passengers,  with  intention  to  take  passage  thereon,  is  passenger;  Haselton  t. 
Portsmouth,  K.  &  Y.  Street  R.  Co.  71  N.  H.  591,  53  Atl.  1016,  holding  physical 
contact  with  car  unnecessary  to  constitute  one  a  passenger. 

25  L.  R.  A.  499,  WRIGHT  v.  WOODCOCK,  86  Me.  113,  29  Atl.  953. 
RiSbt  to  cut  and  remoire  lee. 

Cited  in  footnotes  to  Eidemiller  Ice  Co.  v.  Guthrie,  28  L.  R.  A.  581,  which 
holds  right  to  take  ice  from  pond  in  non -navigable  stream,  in  owner  of  land 
as  against  owner  of  pond  with  right  of  flowage;  Becker  v.  Hall,  56  L.  R.  A.  .573, 
which  holds  marking,  staking,  or  cleaning  ice  not  thick  enough  for  harvestin:;. 
insufficient  appropriation;  Sanborn  v.  People's  Ice  Co.  51  L,  R.  A.  829,  whidi 
holds  taking  of  ice  in  large  quantities  from  public  lake  not  exercise  of  conunon 
right  in  its  waters. 
Llabilitr  for  damminB:  inrater. 

Cited  in  note  (59  L.  R.  A.  353)  on  liability  for  damming  back  water  of 
stream. 

25  L.  R.  A.  502,  KINGSLEY  v.  GOULDSBORO  LAND  IMPROV.  CO.  8G  Me. 

279,  29  Atl.  1074. 
IVhen  ^*ay  by  neoeiMlty  exints. 

Followed  in  Hildreth  v.  Googina,  91  Me.  228,  39  Atl.  550,  denying  right  of  way 
by  necessity  over  land  of  grantor  when  grantee's  property  borders  on  sea. 
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Cited  in  Burlew  v.  Hunter,  41  App.  Div.  152,  58  N.  Y.  Supp.  453,  discussing 
right  of  way  by  necessity  where  land  bordered  on  navigable  lake. 

Cited  in  footnotes  to  Ellis  v.  Blue  Mountain  Forest  Asso.  42  L.  R.  A.  670, 
which  denies  right  of  way  by  necessity  for  tract  entirely  surrounded  by  other 
person's  land  in  absence  of  unity  of  ownership;  Ritchey  v.  Welsh,  40  L.  R.  A. 
lOo,  which  holds  way  by  necessity  created  by  partition  on  lands  in  same  manner 
as  if  parcel  sold  by  ancestor;  Lebus  v.  Be  ston,  47  L.  R.  A.  79,  which  holds  parol 
evidence  that  grantor  agreed  he  should  have  no  pass  way  over  land  conveyed  ad- 
missible to  rebut  implied  reservation  of  way  of  necessity. 

Distinguished  in  Grammar  School  v.  Jeffrey's  Xeck  Pasture,  174  Mass.  574, 
55  X.  E.  4G2,  sustaining  way  of  necessity  ovtr  land  bordering  on  navigable  water, 
wliere  it  appears  that  for  two  hundred  and  fifty  years  the  land  had  been  used  for 
pasturage. 

25  L.  R.  A.  503,  MITCHELL  v.  ABBOTT,  86  Me.  338,  41  Am.  St.  Rep.  559,  29 

Atl.  1118. 
IVben  performance  muat  be  In  reasonable  time. 

Cited  in  Donworth  v.  Sawyer,  94  Me.  251,  47  Atl.  521,  holding  right  of  selec- 
tion of  certain  number  of  acres  in  deed  to  tenant  in  common,  no  time  being  fixed, 
must  be  made  within  reasonable  time,  or  it  is  lost. 

Distinguished  in  Wheeler  v.  Harrison,  94  Md.  156,  50  Atl.  523,  holding  agree- 
ment to  pay  for  obtaining  release  of  obligation  to  pay  subscription  to  stock  not 
mere  offer  which  lapsed  before  release  obtained  at  end  of  seven  years. 

Reirrard   for   detection   of   criminal. 

Cited  in  footnote  to  Haskell  v.  Davidson,  42  L.  R.  A.  155,  which  holds  person 
informing  proper  person  of  facts  necessary  to  secure  arrest  and  conviction  of  un- 
known perpetrator  of  crime  entitled  to  reward  for  his  "arrest  and  conviction." 

25  L.  R.  A.  504,  STATE  v.  EDWARDS,  86  Me.   102,  41  Am.  St.  Rep.  528,  29 

Atl.  947. 
'Watirer  of  riirbts. 

Cited  in  Latimer  v.  Equitable  Loan  &  Invest.  Co.  81  Fed.  781,  holding  statu- 
tory right  to  withdraw  from  loan  association  cannot  be  waived ;  Dennis  v.  Moses, 
IsVash.  588,  40  L.  R.  A.  313,  52  Pac.  333  (dissenting  opinion),  majority  hold- 
ing stipulation  in  mortgage  waiving  statutory  right  of  possession  during  time 
for  redemption,  of  no  effect. 

Regrnlation  of  matter*  of  public  nse. 

Cited  in  Briggs  v.  Hunton,  87  Me.  151,  47  Am.  St.  Rep.  318,  32  Atl.  794,  hold- 
ing price  for  service  of  stallion  may  be  recovered,  though  animal  not  registered, 
when  not  kept  for  public  use. 

Cited  in  note  (33  L.  R.  A.  182)  on  legislative  power  to  fix  tolls,  rates,  or 
prices. 

25  L.  R.  A.  506,  WILLIAMSON  v.  LACEY,  86  Me.  80,  29  Atl.  943. 
Inamnnity  for  ofllcial  act*. 

Cited  in  Raymond  v.  Lowe,  87  Me.  329,  32  Atl.  964,  holding  justice  protected 
from  suit   for  injury  resulting  to  party  arrested  and  brought  before  him  ju- 
dicially, for  honest  error  of  judgment;  Webb  v.  Fisher,  109  Tenn.  709,  60  L.  R. 
L.  R.  A.  Au.— Vol.   III.— 51. 
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A.  793,  97  Am.  St.  Rep.  863,  72  S.  W.  110,  holding  judge  not  liable  in  damages 
to  attorney  against  whom  he  has  maliciously  entered  decree  of  disbarment. 

Cited  in  footnotes  to  Tillman  v.  Beard,  46  L.  R.  A.  215,  which  denies  liability 
of  village  president  for  procuring  arrest  for  violating  void  ordinance;  Webb  t. 
Fisher,  60  L.  R.  A.  791,  which  holds  judge  not  subject  to  private  action  for  cor- 
ruptly entering  decree  disbarring  attorney;  Scott  v.  Fishblate,  30  L.  R.  A.  696, 
which  denies  liability  of  mayor  to  civil  action  for  imprisonment  for  cx>ntempt. 

25  L.  R,  A.  508,  HICKS  v.  CITIZENS'  R,  CO.  124  Mo.  115,  27  S.  W.  542. 
"When  nevlfvence  question  for  Jury. 

Cited  in  Montgomery  v.  Lansing  City  Electric  R.  Co.  103  Mich.  55,  29  L.  B. 
A.  290,  61  N.  W.  543,  holding  proximate  cause  of  injury  for  jury  where  gripnuin 
of  street  car  saw  persons  in  dangerous  situation;  Citizens'  Street  R.  Co.  v.  Al- 
bright, 14  Ind.  App.  438,  42  N.  E.  238,  holding  contributory  negligence  of  one 
driving  ac'ross  track  i^  for  jury,  when  evidence  is  that  motorman  could  have  seen 
driver  about  to  cross  track,  and  did  not  attempt  to  prevent  collision ;  Robinson  v. 
Louisville  R.  Co.  50  C.  C.  A.  359,  112  Fed.  486,  holding  that  jury  should  deter- 
mine whether  motorman  could  have  prevented  collision  with  plaintiff's  wagon 
trying  to  turn  out  of  track ;  Citizens*  Rapid  Transit  Co.  v.  Seigrist,  96  Tenn.  124, 
33  S.  W.  920,  holding  negligence  and  contributory  negligence  for  jury  where  one 
driving  across  track  of  street  railway  at  street  crossing  thought  he  had  time  to 
cross  ahead  of  approaching  car;  Ames  v.  Waterloo  &  C.  F.  Rapid  Transit  Ca 
120  Iowa,  662,  95  N.  W.  161  (dissenting  opinion),  majority  holding  directed 
verdict  for  defendant  proper,  in  action  for  death,  where  deceased  in  full  posses- 
sion of  senses,  and  with  unobstructed  view,  stepped  in  front  of  street  car  running 
at  unlawful  speed. 

Duty  of  peraon«  eroaslngr  rallvray  track. 

Cited  in  Bunyan  v.  Citizens'  R.  Co.  127  Mo.  18,  29  S.  W.  842,  holding  that  it 
is  duty  of  pedestrian  approaching  street  car  track  to  ascertain  if  cars  are  ap- 
proaching, and  avoid  injury  therefrom;  Hays  v,  Tacoma  R.  &  Power  Co.  106  Fed. 
48,  holding  pedestrian  crossing  street  railway  track  not  negligent  in  assumini^, 
from  observations,  that  collision  will  not  occur  if  car  running  at  lawful  speed. 

Cited  in  footnotes  to  Johnson  v.  St.  Paul  City  R.  Co.  36  L.  R.  A.  586,  which 
holds  failure  of  aged  person  riding  with  another  to  look  or  listen  for  street  car 
not  negligence;  Citizens'  R.  Co.  v.  Ford,  46  L.  R.  A.  457,  which  holds  ordinance 
requiring  person  "riding  or  driving"  to  check  up  or. halt  at  crossing  not  ap- 
plicable to  electric  car ;  Garrity  v.  Detroit  Citizens'  Street  R.  Co.  37  L.  R,  A.  52?, 
which  holds  driving  fire  truck  at  speed  preventing  stopping  before  collision  with 
street  car  at  crossing  negligence. 

Care  reanfred  of  street  rall^rays  mm  to  persona  on  or  near  traelc. 

Cited  in  Bunyan  v.  Citizens'  R.  Co.  127  Mo.  19,  29  8.  W.  842,  holding  that  it 
is  duty  of  gripnian  of  street  car  to  keep  lookout  for  persons  on,  or  approaching, 
track,  and  avoid  injuring  them,  if  in  danger. 

Cited  in  footnotes  to  Everett  v.  Los  Angeles  Consol.  Electric  R.  Co.  34  L.  R.  A. 
350,  which  sustains  motorman's  right  to  assume  that  bicyclists  in  front  of  cur 
will  get  out  of  danger;  Montgomery  v.  Lansing  City  Electric  R.  Co.  29  L.  R.  A. 
287,  which  holds  negligent,  motorman  running  with  lever  in  next  the  fastest 
notch  until  within  a  few  feet  of  band  parading  street;  Richmond  R.  &  Electric 
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Co.  V.  Garthright,  32  L.  R.  A.  220,  which  holds  company  liable  for  accident  result- 
ing from  overloading  and  unlawful  speed  of  street  car ;  Cincinnati  Street  R.  Co.  v. 
Wright,  32  L.  R.  A.  340,  which  holds  boy  catching  ride  on  private  vehicle  not 
chargeable  with  driver's  negligence,  so  as  to  prevent  recovery  for  injury  due  to 
negligence  of  street  railway  company. 

Distinguished  in  Consolidated  Traction  Co.  v.  Haight,  69  N.  J.  L.  679,  37  Atl. 
135,  holding  it  duty  of  motorman  to  keep  car  in  control  when  approaching  truck 
traveling  ahead  of  it  in  track;  Moore  v.  Kansas  City  &  I.  Rapid  Transit  R.  Co. 
126  Mo.  273,  29  S.  W.  9,  holding  that  greater  care  is  needed  on  part  of  street 
railways  in  more  thickly  populated  portion  of  city  than  where  thinly  settled. 


25  L.  R.  A.  614,  GIRARD  v.  ST.  LOUIS  CAR-WHEEL  CO.  123  Mo.  368,  46  Am. 
St.  Rep.  656,  27  S.  VV.  648. 

Tender  back  of  amoiint  received  under  settlement   before  action. 

Cited  in  Dwyer  v.  Wabash  R.  Co.  66  Mo.  App.  337,  holding  w^here  fraud,  or  de- 
ception charged  in  execution  of  settlement  contract  with  railroad  for  personal  in- 
jury, return  or  tender  of  amount  received  not  required;  Sanford  v.  Royal  Ins. 
Co.  11  Wash.  666,  40  Pac.  609,  holding  that  return  of  amount  received  on  settle- 
ment of  loss  under  fire  insurance  policy  need  not  be  tendered  where  it  is  evident 
that  it  would  be  rejected;  Sanford  v.  Royal  Ins.  Co.  11  Wash.  661,  40  Pac.  009, 
sustaining  action  on  fire  insurance  policies  without  requiring  cancelation  in 
equity  of  release  of  liability  signed  by  insiired;  Winter  v.  Kansas  City  Cable  R. 
Co.  160  Mo.  190,  61  S.  W.  606,  Affirming  73  Mo.  App.  203,  setting  aside  compro- 
mise of  judgment  against  railway  company  in  favor  of  infant  ordered  by  court 
on  misstatement  of  facts  without  offer  to  return  amount  paid  under  it;  Smith  v. 
Kiuider,  86  Mo.  App.  36,  holding  rescission  of  settlement  of  judgment,  obtained 
ijvithout  fraud,  not  warranted  without  return  or  offer  to  return  amount  received. 

Criticized  in  Lyons  v.  Allen,  11  App.  D.  C.  561,  holding  laborer  cannot  sue 
contractor  for  injuries  while  in  his  employ  without  offering  to  return  amount 
received,  on  settlement  therefor.  • 

SvfBciency  of  tender. 

Cited  in  Steckel  v.  Standley,  107  Iowa,  700,  77  N.  W.  489.  holding  tender  on 
mortgage  valid  though  not  in  hand,  where  one  making  it  could  have  got  money 
in  gold  in  a  few  minutes  if  he  had  not  been  assured  by  o>^Tier  it  would  not  be 
received. 

liVben   fraud   in  contract  no   defense  to  action   at  lafv. 

Cited  in  Dwyer  v.  Wabash  R.  Co.  66  Mo.  App.  337,  holding  that  question  of 
fraud  in  execution  of  lease  to  railway  for  personal  injury,  may  be  determined  in 
action  for  injury. 

Distinguished  in  Koffman  v.  Southwest  Missouri  Electric  R.  Co.  95  Mo.  App. 
472,  68  S.  W.  212,  holding  that  in  action  at  law^  on  verbal  agreement  to  furnisli 
continued  medical  attendance,  evidence  is  not  admissible  to  show  that  substituted 
written  agreement  signed  by  injured  party  was  procured  through  fraud;  Och  v. 
:Missouri,  K.  &  T.  R.  Co.  130  Mo.  41,  36  L.  R.  A.  446,  31  S.  W.  902  (Approved  in 
dissenting  opinion),  Dwyer  v.  Wabash  R.  Co.  66  Mo.  App.  337,  holding  that  fraud 
in  inducing  injured  woman  to  sign  release  to  railway  cannot  be  tried  in  action 
at  law  for  damages  for  such  injury. 
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Objections   not   available   on   appeal. 

Cited  in  Kelly  v.  Tliuey,  143  Mo.  437,  45  S.  W.  300,  holding  that  objection  to 
insufficiency  of  answer  not  objected  to  or  in  any  way  raised  at  trial  cannot  ba 
availed  of  for  first  time  on  appeal. 


25  L.  K  A.  523,  AKIN  v.  JOXES,  93  Tenn.  353,  42  Am.  St.  Rep.  921,  27  6.  W. 
669. 

"When    trnst   Im pressed   on   property  of   insolvent  estate. 

Cited  in  Hallam  v.  Tillinghast,  19  Wash.  27,  52  Pac.  329,  holding  truf^t  not 
created  by  collection  of  draft  by  bank,  without  request  that  specific  money  be 
set  aside;  Sayles  v.  Cox,  95  Tenn.  582,  32  L.  K  A.  723,  49  Am.  St.  Rep.  940,  32 
S.  W.  626,  holding  insolvent  bank  receiving  note  and  mortgage  for  collection,  and 
collecting  same,  before  general  assignment,  not  trustee;  Friberg  v.  Cox,  97  Tenn. 
553,  37  S.  VV.  283,  and  Williams  v.  Cox,  97  Tenn.  559,  37  S.  \\\  282,  holding  that 
where  check  ih  received  by  insolvent  bank  and  credited  as  cash,  the  relation  of 
debtor  and  creditor  arises,  and  depositor  loses  right  of  reclamation ;  Williams  v. 
Cox,  97  Tenn.  559,  37  S.  W.  282,  holding  that  where  credit  is  given  for  proceeds 
of  check,  and  paying  bank  fails  same  day,  the  presumption  is  that  it  was  given 
before  failure;  Showalter  v.  Cox,  97  Tenn.  549,  37  S.  W.  286,  holding  that  where 
check  is  sent  to  insolvent  bank  for  collection,  and  by  bank  examiner  forwarded, 
proceeds  received  by  receiver  of  bank  belonged  to  owner;  Bruner  v.  First  Xat. 
Bank,  97  Tenn.  543,  34  L.  R.  A.  534,  37  S.  W.  286,  and  Klepper  v.  Cox,  97  Tenn. 
537,  34  L.  R.  A.  537,  66  Am.  St.  Rep.  823,  37  S.  W.  284,  holding  that  proceeds 
of  check  mingled  with  funds  of  bank  before  its  failure  cannot  be  identified  and 
reclaimed;  Union  Nat.  Bank  v.  Citizens  Bank,  153  Ind.  54,  64  N.  E.  97,  holding 
that  relation  of  trustee  is  not  created  by  bank  collecting  note,  and  sending  re- 
mittance by  draft,  which  is  not  paid  before  failure;  Arbuckle  Bros.  v.  Kirkpat- 
rick,  98  Tenn.  230,  36  L.  R.  A.  288,  60  Am.  St.  Rep.  854,  39  S.  W.  3,  holding  trust 
in  favor  of  consignors  of  goods  sold  by  agents  cannot  be  impressed  on  funds  in 
hands  of  assignee  of  agents. 

Cited  in  note  (32  C  R.  A.  718)  on  trust  in  proceeds  of  collection  made  by  bank 
when  insolvent. 

EITect  of  check. 

Cited  in  footnotes  to  Cincinnati  H.  &  D.  R.  Co.  v.  Metropolitan  Nat.  Bank.  31 
L.  R.  A.  653,  which  holds  acceptance  of  check  necessary  to  give  holder  right  of 
action  against  bank  for  refusal  to  pay;  Raesser  v.  National  Exch.  Bank,  56  L 
R.  A.  174,  which  holds  bank's  authority  to  pay  check  working  assignment  pro 
tanto  of  fund,  not  revoked  by  depositor's  death. 

25  L.  R.  A.  527,  CAIRO,  V.  &  C.  R.  CO.  v.  BREVOORT,  62  Fed.  129. 

Liability   for  diversion   of  surface  -water. 

Cited  in  Brandenberg  v.  Zeigler,  G2  S.  C.  20,  »j5  L.  R.  A.  416,  89  Am.  St,  Rep. 
887,  39  S.  E.  790,  holding  that  water  collected  in  basin  surrounded  by  hills,  de- 
pending entirely  on  rain,  and  sometimes  completely  dry,  not  stream,  but  surface 
water  which  cannot  be  drained  onto  land  of  neighboring  owner;  Kansas  City, 
M.  &  B.  R.  Co.  V.  Smith,  72  Miss.  683,  27  L.  R,  A.  763,  footnote  p.  762,  48  Am. 
St.  Rep.  579,  17  So.  78,  holding  railroad  not  liable  for  damage  to  growing  crop 
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by  maintenance  of  embankment  where  flood  occurred  through  natural  causes,  and 
referring  particularly  to  annotntion  in  25  L.  R.  A.  527. 

Cited  in  footnotes  to  Yazoo  &  M.  Valley  R.  Co.  v.  Davis,  32  L.  R.  A.  262,  which 
holds  railroad  company  liable  for  increased  overflow  of  surface  water  by  embank- 
ment; Brandenberg  v.  Zeigler,  55  L.  R.  A.  414,  which  denies  owner's  right  to  drain 
surface  water  from  pond  on  neighbor's  land,  by  cutting  through  natural  rim  of 
basin. 

Disapproved  in  effect  in  New  York,  C.  &  St.  L.  R.  Co.  v.  Speelman,  12  Ind. 
App.  379,  40  N.  E.  541,  holding  that  water  escaping  from  channel  of  stream  in 
flood  time  is  mere  surface  water  and  that  railroad  is  not  liable  for  obstructing 
name  by  its  embankments. 

Injimctioii    nirainst    Interference    Trith    easement. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Smith,  63  C.  C.  A.  3,  123  Fed.  3,  holding 
that  equity  has  jurisdiction  to  prevent,  by  injunction,  interference  with  ease- 
ment of  railroad  company  in  right  of  way;  Sullivan  v.  Dooley,  31  Tex.  Civ.  App. 
591,  73  S.  W.  82,  holding  that  filling,  of  low  places  in  stream,  and  construction 
of  levee  which  will  cause  stream  to  unnaturally  overflow  lands  of  ripari.an  own- 
er, may  be  enjoined. 

25   L.  R.   A.   535,   BARROWS  v.   SYCAMORE,    150   111.   588,  41   Am,   St.   Rep. 

400,    37    N.    E.    1096. 
Power  of  city  over  niie  of  streets. 

Cited  in  Cicero  Lumber  Co.  v.  Cicero,  176  111.  25,  42  L.  R.  A.  703,  68  Am.  St. 
Rep.  165,  51  N.  E.  758,  holding  that  municipality  may  exclude  traffic  from  street 
intended  to  be  pleasure  driveway,  but  cannot  make  it  discretionary  with  board 
of  trustees;  Doyle  v.  Sycamore,  193  111.  505.  81  N.  E.  1117,  Affirming  81  111. 
App.  694,  refusing  to  sustain  action  for  damage  to  property  by  erection  of  stand- 
I)ipe,  against  which  statute  of  limitation  had  run;  Pennsylvania  Co.  v.  Chicago, 
181  111.  296,  53  L.  R.  A.  226,  54  N.  E.  825,  holding  that  city  cannot  grant  ex- 
clusive use  of  streets  to  any  private  person  for  private  purpose;  McWethy  v. 
Aurora  Electric  Light  &  P.  Co.  202  111.  225,  67  N.  E.  9,  holding  that  municipal- 
ity may  lawfully  authorize  erection  of  electric  lighting  poles  in  streets  by  pri- 
vate  corporation   or   individual. 

Cited  in  footnote  to  Eddy  v.  Grander,  28  L.  R.  A.  517,  which  denies  power  of 
city   to  give  vested   right  to  maintain    private   drain   in   highway. 

Cited  in  note  (61  L.  R.  A.  77)  on  right  of  public  to  use  of  highway. 
Wben  special  damagre  mnst  be  shoTrn. 

I 

Cited  in  Cicero  Lumber  Co.  v.  Cicero,  176  111.  29,  42  L.  R.  A.  705,  68  Am. 
St.  Rep.  155,  51  N.  E.  758,  holding  that  one  whose  business  requires  use  of  cer- 
tain street  suff'ers  special  damage  when  excluded  from  its  use  for  traffic  teams; 
Chicago  General  R.  Co.  v.  Chicago,  B.  &  Q.  R.  Co.  181  111.  610,  54  N.  E.  1026, 
refusing  to  enjoin  building  abutments  in  street  which  would  not  i.iterfere  with 
running  of  plaintiff'^s  cars. 

25  L.  R.  A.  538,  \VIL:\JINGT0N  v.  VANDEGRIFT,  1  Marv.    (Del.)   6,  65  Am. 

St.  Rep.  256,  29  Atl.   1047. 
Jnrisdiction  of  mnnicipal  conrts. 

Cited  in  Zuchowski  v.  State,  3  Penn.    (Del.)    340,  51  Atl.  877,  and  State  ex 
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rel  Ward  v.  Churchman,  3  Penn.  (Del.)  177,  49  Atl.  381,  holding  that  mu- 
nicipal court  of  city  of  Wilmington  is  inferior  court  within  scope  of  constitu- 
tional provision  as  to  establishment  of  such  courts. 

Liability  off  city  ffor  Injanr  ffrom  aeta  permitted. 

Cited  in  Jones  v.  Williamsburg,  97  Va.  727,  47  L.  R.  A.  302,  34  S.  E.  8S3, 
denying  recovery  against  city  for  injury  to  pedestrian  by  bicycle  ridden  on  side- 
walk; Landau  v.  New  York,  90  App.  Div.  65,  85  N.  Y.  Snpp.  616,  holding  city 
not  liable  in  damages  for  injury  from  explosion  of  fireworks. 

Relation   off  nmnielpal   aveats  to  state. 

Cited  in  State  ex  rel  Ward  v.  Churchman,  3  Penn.  (Del.)  373,  51  Atl.  49, 
holding  municipal  agencies  are  agents  of  state  as  well. 

25  L.  R.  A.  543,  SULLIVAN  v.  SULLIVAN  TIMBER  CO.  103  Ala.  371,  15  So. 

941. 
Jariadlctloa. 

Cited  in  Pullman  Palace  Car  Co,  t.  Harrison,  122  Ala.  154,  82  Am.  St.  Rep. 
68,  25  So.  697,  holding  court  (%-ithout  jurisdiction  in  attachment  for  tort  in 
another  state;  Smith  v.  State,  103  Ala.  69,  15  So.  866,  holding  city  court  has 
jurisdiction  of  action  for  injuries  occurring  within  limits  designated  in  statute, 
although  outside  of  city. 

"When  corporation  la  dolus  baaineaa  la  state. 

Cited  in  International  Cotto^  Seed  Oil  Co.  v.  Wheelock,  124  Ala.  370,  27  So. 
517,  holding  that  continuity  of  business  may  be  inferred,  giving  jurisdiction 
of  action  against  corporation,  from  course  of  business  before  and  after  suit 
brought;  International  Cotton  Seed  Oil  Co.  v.  Wheelock,  124  Ala.  370,  27  So. 
517,  holding  that  business  is  not  done  by  agent  when  everything  to  consummate 
sale  except  transmission  of  mutual  propositions  is  independent  of  agent;  State 
V.  Anniston  Rolling  Mills,  125  Ala.  123,  27  So.  921,  holding  that  manufac- 
turing company  is  not  doing  business  as  corporation  subjecting  it  to  license 
tax  when  all  that  is  done  are  mere  incidents  to  preservation  of  property;  Den- 
son  V.  Chattanooga  Nat.  Bldg.  &  L.  Asso,  46  C.  C.  A.  637,  107  Fed.  780,  hold- 
ing that  foreign  loan  association  is  doing  business  in  state  when  it  lends  money 
to  residents  and  takes  real-estate  mortgages  as  collateral;  Chattanooga  Nat. 
Bldg.  &  L.  Asso.  V.  Denson,  189  U.  S.  414,  47  L.  ed.  874,  23  Sup.  Ct  Rep.  630, 
holding  that  building  and  loan  association  of  another  state  taking  mortgage  on 
real  estate  in  Alabama  is  doing  business  in  latter  state,  although  contract  drawn 
in  other  state,  and  made  payable  there. 

25  L.  R.  A.  546,  ELMIRA  SAV.  BANK  v.  DAVIS,  142  N.  Y.  590,  37  N.  E.  646. 
Reversed  in  161  U.  S.  275,  40  L.  ed.  700,  16  Sup.  Ct.  Rep.  502. 

Illeflral  prefereace  by  inaolvent  corporation. 

Approved  in  Miller  v.  Miller  Knitting  Co.  23  Misc.  408,  52  N.  Y.  Supp.  184, 
upholding  mortgage  given  after  insolvency  to  secure  debt  incurred  before,  un- 
der agreement  at  that  time  to  secure  debt. 

Distinguished  in  Mathews  v.  Hardt,  79  App.  Div.  579,  80  N.  Y.  Supp.  462, 
holding  that  agreement  by  corporation  that  seller  of  goods  to  it  should  at  all 
times  have  lien  on  all  corporate  assets  gives  seller  unlawful  preference  as  to 
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property  taken  thereunder  within  four  months  before  it  is  adjudicated  a  bank- 
rupt. 

—  By  insolvent  bank. 

Cited  in  O'Brien  v.  Grant,  146  N.  Y.  176,  28  L.  R.  A.  366,  footnote  p.  361, 
40  N.  E.  871,  holding  payment  of  checks  on  insolvent  bank  by  member  of  clear- 
ing house  in  accordance  with  previous  contract,  not  illegal  preference;  Stone 
V.  Jenison,  111  Mich.  604,  36  L.  R.  A.  680,  70  N.  W.  149,  holding  payments  to 
depositor  on  morning  of  day  bank  was  compelled  to  close,  not  preference. 

Cited  in  footnotes  to  Chemical  Nat.  Bank  v.  Armstrong,  28  L.  R.  A.  231, 
^which  denies  righc  to  deduct  credit  for  collections  from  collateral  made  after  de- 
clared insolvency  of  national  bank;  James  Clark  Co.  v.  Colton,  49  L.  R.  A.  698, 
which  holds  void,  payment  by  insolvent  bank  of  check  of  company  in  which  bank 
president  chief  stockholder  and  of  note  on  which  directors  are  indorsers; 
Standard  Oil  Co.  v.  Hawkins,  33  L.  R.  A.  739,  which  holds  proving  claim  as 
^neral  creditor  against  bank  receiver  not  conclusive  election  against  following 
fund  fraudulently  obtained;  O'Brien  v.  East  River  Bridge  Co.  48  L.  R.  A.  122, 
which  upholds  notice  by  insolvent  bank  director  to  corporation  of  which  he 
is  president  on  signing  of  check  for  withdrawal  of  notes  deposited;  Woodhouse 
T.  Crandall,  58  L.  R.  A.  385,  which  requires  entire  balance  in  insolvent  bank, 
to  be  turned  over  to  beneficiary  of  trust  fund  exceeding  such  balance. 

Bank's  llabllitT  to  depositors. 

Cited  in  Capital  Nat.  Bank  v.  Coldwater  Nat.  Bank,  49  Neb.  789,  59  Am. 
St.  Rep.  572,  69  N.  W.  115,  holding  proceeds  of  note  received  by  bank  for  collec- 
tion only  cannot  be  mingled  with  its  funds  to  defeat  claim  of  owner  against  re- 
ceiver. 

Cited  in  lootnote  to  State  Sav.  Bank  v.  Foster,  42  L.  R.  A.  404,  which  holds 
bank  holding  certificate  of  deposit  of  other  bank  for  amount  of  which  it  has 
given  credit  on  its  own  books  not  within  statute  making  stockholders  liable  to 
depositors. 

Distinguished  in  Davis  v.  Knipp,  92  Hun,  301,  36  N.  Y.  Supp.  705,  denying 
right  to  set  off  against  holder  of  note  of  defendant  claim  purchased  subsequent 
to  insolvency  of  holder  and  before  appointment  of  receiver  for  it. 

Clearing  konse  bnslneM. 

Cited  in  note    (25  L.  R.  A.  831)   on  clearing  house  business. 

25  L.  R.  A.  552,   ILLINGSWORTH  v.  BOSTON  ELECTRIC  LIGHT  CO.   161 

Mass.  583,  37  N.  E.  778. 
Care  dne  lleenaeea  and  otkers  from  electrie  company. 

Cited  in  Barker  v.  Boston  Electric  Light  Co.  178  Mass.  510,  60  N.  E.  2,  hold- 
ing electric  lighting  company  bound  to  use  reasonable  care  for  protection  of  mem- 
bers of  fire  alarm  department  using  its  poles  under  license  to  city;  Perham  v. 
Portland  Electric  Co.  33  Or.  476,  40  L.  R.  A.  809,  72  Am.  St.  Rep.  730,  53  Pac. 
14,  holding  that  workman  repairing  bridge  over  which  electric  wires  strung 
has  right  to  assume  that  they  are  properly  protected;  Wagner  v.  Brooklyn 
Heights  R.  Co.  69  App,  Div.  350,  74  N.  Y.  Supp.  809,  holding  lineman  of  city 
police  department  repairing  city  wire  carried  over  structure  of  elevated  rail- 
road for  hire,  entitled  to  recover  for  injury  from  uninsulated  trolley  wire 
belonging  to  defendant;  Knowlton  v.  Des  Moines  Edison  Light  Co.  117  Iowa,  4'56, 
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90  N.  W.  818.  holding  electric  lijjhting  company  having  wires  supported  on  poles 
which  support  other  electrical  wires,  negligent  if  it  fails  to  use  proper  insula- 
tion to  protect  linemen  of  other  companies;  Geismann  v.  Missouri-Edison  Electric 
Co.  173  Mo.  078,  73  S.  W.  654,  holding  it  duty  of  electric  lighting  company  to  us^ 
every  protection  reasonably  accessible  to  insulate  its  wires,  to  use  utmost  care 
to  keep  them  so,  and  that  death  of  sign  hanger  through  contact  with  wire  de- 
fectively insulated  conclusive  proof  of  negligence;  Fitzgerald  v.  Edison  Electric 
Light  Co.  19  Lane.  L.  Rev.  339,  holding  lighting  company  permitting  elec- 
tric wire  strung  13  inches  above  roof  of  building  to  become  uninsulated,  liable 
for  injury  to  painter;  Riley  v.  New  England  Teleph.  &  Teleg.  Co.  184  Mass. 
155,  68  N.  E.  17,  by  Lathrop,  J.,  dissenting,  who  holds  that  statute  imposing 
liability  upon  proprietors  of  telegraph  poles  and  wires  for  injuries  caused  there- 
by, not  applicable  to  injuries  from  poles  of  telephone,  electric  light,  or  power 
companies. 

Cited  in  footnotes  to  Hector  v.  Boston  Electric  Light  Co.  25  L.  R.  A.  554, 
which  holds  no  duties  assumed  by  electric  light  company  to  employees  of  tele- 
graph company  allowed  to  uso  former's  support  for  wires;  Mitchell  v.  Rali^i^h 
Electric  Co.  55  L.  R.  A.  398,  w^hich  sustains  telephone  company  employee's  right 
to  presume  that  electric  light  wires  properly  insulated;  Giraudi  v.  Electric  Im- 
prov.  Co.  28  L.  R.  A.  696,  which  holds  failure  to  raise  electric  light  wires  on 
roof  of  hotel  high  enough  to  prevent  shock,  negligence. 

Cited  in  notes  (46  L.  R.  A.  99)  on  right  of  servant  to  recover  damages  from 
persons  other  than  his  master  for  injuries  received  in  performance  of  duties; 
(32  L.  R.  A.  402)   on  negligence  as  to  electric  wires  on  or  in  buildincrs. 

Distinguished  in  Huber  v.  La  Crosse  City  R.  Co.  92  Wis.  649,  31  L.  R.  A. 
588,  53  Am.  St.  Rep.  940,  66  N.  W.  708,  holding  negligence  of  defendant  not 
proximate  cause  of  accident,  where  injured  person  engaged  in  changing  loca- 
tion of  hanging  street  lamps  came  in  contact  with  charged  span  wire  in  way  com- 
pany could  not  have  foreseen. 

'When  negrligreitce  for  Jury. 

Cited  in  Griffin  v.  United  Electric  Light  Co.  164  Mass.  493,  32  L.  R.  A.  403. 
49  Am.  St.  Rep.  477,  41  N.  E.  675,  holding  for  jury  question  of  due  care  of 
tinsmith  injured  by  electric  wire  where  it  was  shown  that  he  was  not  an  ex- 
pert; Reagan  v.  Boston  Ele<*tric  Light  Co.  167  Mass.  413,  45  N.  E.  743,  hold- 
ing that  jury  should  determine  question  of  contributory  negligence  of  roofer 
receiving  injuries  by  coming  in  contact  with  electric  wires;  Reagan  v.  Boston 
Electric  Light  Co.  167  Mass.  413,  45  N.  E.  743,  holding  that  contributory  neg- 
ligence of  man  working  on  roof  of  building  in  taking  hold  of  imperfectly  in- 
sulated wire,  question  for  jury. 

Cited  in  footnotes  to  Block  v.  Milwaukee  Street  R.  Co.  27  L.  R.  A.  365,  which 
holds  question  for  jury  as  to  trolley  company's  liability  for  injury  by  contact 
with  broken  telephone  wire  lying  across  trolley  wdre ;  Neeley  v.  Southwestern  Cot- 
ton Seed  Oil  Co.  64  L.  R.  A.  146,  which  holds  negligence  question  for  jury,  where 
evidence  such  that  fair-minded  men  may  draw  different  conclusions. 

Assamptlon  of  risk. 

Cited  in  Warren  v.  Boston  &  M.  R.  Co.  163  Mass.  488,  40  N.  E.  895,  holding 
that,  in  action  betw^een  injured  person  and  railway,  plaintiff  must  have  appre- 
ciated danger  and  voluntarily  put  himself  in  way  of  it  to  be  said  to  have  assumed 
risk;  Carver  v.  Minneapolis  &  St.  L.  R,  Co.  120  Iowa,  351,  94  N.  \V.  862,  hold- 
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ing  risk  of  injury  from  throwing  mail  bags  from  moving  train  so  as  to  fall  on 
platform  in  front  of  station,  not  assumed  by  carrier  accustomed  to  stand  at 
point  removed  from  such  spot. 

Cited  in  note  (47  L.  R.  A.  165)  on  volenti  non  fit  injuria,  as  defense  to  ac- 
tions by  injured  servants. 

26  L.  R.  A.  554,  HECTOR  v.  BOSTON  ELECTRIC  LIGHT  CO.  161  Mass.  558,  37 

N.  E.  773. 
Care  due  licensees  and  others  from  electric  comipany. 

Followed  on  second  appeal  in  174  Mass.  213,  75  Am.  St.  Rep.  300,  54  N.  E. 
539,  holding  lineman  injured  by  contact  with  electric  wires  of  another  com- 
pany  bound  to  show  that  he  was  invited  or  licensed  by  that  company  to  go 
where  injury   occurred. 

Cited  in  Illingsworth  v.  Boston  Electric  Light  Co.  161  Mass.  585,  25  L.  R. 
A.  552,  37  N.  E.  778,  denying  liability  of  electric  light  compaiiy  for  injuries 
from  posts,  wires,  or  other  apparatus,  under  statute,  in  absence  of  evidence  of 
defect  in  insulation;  Griffin  v.  United  Electric  Light  Co.  164  Mass.  404,  32 
L.  R.  A.  403,  49  Am.  St.  Rep.  477,  41  N.  E.  675,  holding  that  electric  light 
company  owed  duty  of  keeping  wires  properly  insulated  to  all  persons  right- 
fully on  premises;  Jackson  &  Suburban  Street  R.  Co.  v.  Simmons,  107  Tenn. 
406,  64  S.  W.  705,  holding  that  lineman  whose  duty  was  to  inspect  wires  had 
no  right  to  assume  their  sufficient  insulation;  Riley  v.  New  England  Teleph.  ft 
Teleg.  Co.  184  Mass.  155,  68  N.  E.  17,  by  Lathrop,  J.,  dissenting,  who  holds  that 
statute  imposing  liability  upon  proprietors  of  telegraph  poles  and  wires  for 
injuries  caused  thereby,  not  applicable  to  injuries  from  poles  of  telephone, 
electric   light,   or    power    companies. 

Cited  in  footnotes  to  Giraudi  v.  Electric  Improv.  Co.  28  L.  R.  A.  596,  which 
holds  failure  to  raise  electric  light  wires  on  roof  of  hotel  high  enough  to  pre- 
vent shock,  negligence;  Mitchell  v.  Raleigh  Electric  Co.  55  L.  R.  A.  398,  which 
sustains  telephone  company  employee's  right  to  presume  that  electric  light  wires 
properly   insulated.  « 

Cited  in  notes  (46  L.  R.  A.  100)  on  right  of  servant  to  recover  damages 
from  persons  other  than  his  master  for  injuries  received  in  performance  of 
duties;   (32  L.  R.  A.  402)  on  negligence  as  to  electric  wires  on  or  in  building. 

Distinguished  in  Perham  v.  Portland  Electric  Co.  33  Or.  478,  40  L.  R.  A. 
810,  72  Am.  St.  Rep.  730,  53  Pac.  14,  holding  that  workman  rightfully  repairing 
bridge  over  which  electric  wires  strung  has  right  to  assume  them  properly  in- 
sulated. 

25  L.  R.  A.  560,  STATE  ex  rel  WOODS  v.  TOOKER,  15  Mont.  8,  37  Pac.  840. 
Constmctlon  of  constltnttonal  provlaions. 

Cited  in  State  v.  Mitchell,  17  Mont.  77,  42  Pac.  100;  State  v.  Camp  Sing, 
18  Mont.  137,  32  L.  R.  A.  638,  56  Am.  St.  Rep.  551,  44  Pac.  516;  Palmer  v. 
Helena,  19  Mont.  68,  47  Pac.  209,  —  advocating  decision  against  validity  of 
legislative  act  rather  than  establish  precedent  for  nullification  of  Constitution 
by  loose  and  questionable  interpretations;  Durfee  v.  Harper,  22  Mont.  363, 
56  Pac.  582,  holding  provisions  of  Constitution  prescribing  legislative  proceed- 
ings for  submission  of  proposed  amendment  to  Constitution  mandatory. 

Cited  in  footnotes  to  State  ex  rel,  Wineman  v.  Dahl,  34  L.  R.  A.  97,  which 
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holds  Bubmission  to  popular  vote  of  proposal  for  constitutional  oonyentioa 
properly  made  by  legislature;  Com.  ex  rel,  Elkin  v.  Griest,  50  L.  R.  A.  568, 
which  holds  governor's  approval  of  proposed  constitutional  amendment  unneces- 
sary. 

Time  for  mandamna. 

Cited  in  State  ew  rel.  Lloyd  v.  Rotwitt,  15  Mont.  38,  37  Pac.  845,  holding 
where  officer  refuses  performance  of  ministerial  duty  in  advance  of  time  fixed 
by  law,  mandamus  will  at  once  lie  to  compel  performance  at  proper  time. 

26  L.  R.  A.  564,  SHELLENBERGER  v.  RANSOM,  41  Neb.  631,  69  N.  W.  935. 
Mnrderer  as  beneficiary  of  deceased* 

Cited  in  Carpenter's  Estate,  170  Pa.  210,  29  L.  R.  A.  149,  footnote  p.  145,  50 
Am.  St.  Rep.  765,  32  Atl.  637,  holding  son  inherits  from  father  whom  he  has 
killed;  Re  Fleming,  16  Misc.  444,  38  N.  Y.  Supp.  611,  holding  remainderman 
under  will  has  no  right  to  possession  of  fund  while  under  indictment  for  mur- 
der of  tenant  for  life;  Holdom  v.  Ancient  Order  of  U.  W.  159  111.  625,  31  L. 
R.  A.  70,  footnote  p.  67,  50  Am.  St.  Rep.  183,  43  N.  E.  772,  holding  insane 
beneficiary  can  recover  imder  policy  on  insured  whom  he  has  murdered;  Lauier 
v.  Box,  64  L.  R.  A.  463,  holding  murderer  of  wife  not  entitled  to  oommon-law 
right  of  succession  to  wife's  property. 

Cited  in  footnote  to  New  York  L.  Ins.  Co.  v.  Davis,  44  L.  R.  A.  305,  which 
holds  only  assignee's  interest  in  policy  forfeited  by  his  murder  of  insured. 

Distinguished  in  Schmidt  v.  Northern  Life  Asso.  112  Iowa,  45,  51  L.  R.  A. 
144,  84  Am.  St.  Rep.  323,  83  N.  W.  800,  holding  beneficiary  who  murders  as- 
sured  forfeits   amount   of   policy. 

Riarhts  of  descent* 

Cited  in  Johnson  v.  Colby,  52  Neb.  331,  72  N.  W.  313,  holding  intestate's  es- 
tate vests  in  heirs  though  it  may  be  defeated  by  proceedings  for  sale  to  pay 
debts;  Douglas  v.  Cameron,  47  Neb.  361,  66  N.  W.  430,  holding  eflFect  must  be 
given  statutes  of  descent  regardless  of  consequences:  Lewon  v.  Heath,  53  Neb, 
709,  74  N.  W.  274,  holding  ejectment  can  be  maintained  by  heirs  of  intestate 
against  all  except  such  as  claim  under  administrator. 

Cited  as  overruled  in  Veeder  v.  McKinley-Lanning  Loan  &  T.  Co.  61  Neb. 
912,  86  N.  W.  982,  holding  survivor  of  two  children  of  intestate  took  real  es- 
tate subject  only  to  life  estate  of  father  as  tenant  by  curtesy. 

« 
Riarbte  of  Trronffdoera  nnder  statute. 

Cited  in  note  (28  L.  R.  A.  749)  on  whether  wrongdoer  may  take  advantage 
of  general  statutory  imposition  of  damages  for  negligent  injuries. 

statute  of  limitations. 

Cited  in  footnotes  to  Lewey  v.  H.  C.  Frick  Coke  Co.  28  L.  R.  A.  283,  which 
holds  limitation  of  action  for  removal  of  coal  by  wrongfully  extending  mine  un- 
der land  of  others  does  not  run  till  discovery  or  reasonable  possibility  of  same; 
Smith  v.  Blachley,  53  L.  R.  A.  849,  which  holds  running  of  limitation  against  ac- 
tion to  recover  back  money  not  prevented  by  fraud  unless  investigation  prevented 
by  affirmative  efforts;  Sanborn  v.  Gale,  26  L.  K  A.  864,  which  holds  running  of 
limitation  against  action  for  alienation  of  wife's  affections  not  prevented  by 
agreement  of  parties  to  adultery  known  to  husband  to  deny  same. 

Annotation  in  25  L.  K  A.  564,  particularly  referred  to  in  Mereness  v.  First 
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Nat.  Bank,  112  Iowa,  14,  51  L.  R.  A.  411,  footnote  p.  410,  84  Am.  St.  Rep.  318,  83 
N.  W.  410,  holding  running  of  limitations  on  demand  certificate  of  deposit,  not 
interrupted  by  bank's  misrepresentations  in  denial  of  liability. 

25  L.  R,  A.  677,  Re  LANAUX,  46  La.  Ann.  1036,  15  So.  708. 
Renniaitea  of  pledgre. 

Cited  in  Cameron  v.  Orleans  &  J.  R.  Co.  108  La.  105,  32  So.  208,  holding  deliv- 
ery of  bills  of  lading  to  members  of  company  purchasing  goods  does  not  consti- 
tute pledge  in  favor  of  bank  advancing  price. 

Cited  in  footnote  to  First  Nat.  Bank  v.  Harkness,  32  L.  R.  A.  408,  which  holds 
oil  in  tank  effectively  pledged  by  ^Titten  order  to  owner's  agesnt  to  hold  for 
pledgees. 

26  L.  R.  A.  591,  STATE  v.  TAYLOR,  46  La.  Ann,  1332,  49  Am.  St.  Rep.  351,  16 

So.  190. 

F'orfrery  by  false  aMmmption  of  ngeney. 

Cited  in  note  (31  L.  R.  A.  831)  on  forgery  by  false  assumption  of  authority  in 
signing  another's  name  as  agent  for  him. 

25  L.  R.  A.  598,  Re  FOSS,  102  Cal.  347,  41  Am,  St.  Rep.  182,  36  Pac.  669. 

25  L.  R.  A.  598,  WHITIXG  v.  ADAMS,  66  Vt.  679,  44  Am.  St.  Rep.  875,  30  Atl. 

32. 
nfeaaiire  of  damaiceii  for  eonveralon. 

Cited  in  Anderson  v.  Besaer,  131  Mich.  486,  91  N.  W.  737,  holding  in  trover 
for  timber  unlawfully  cut  and  sold  by  defendant,  but  in  good  faith,  measure  of 
damage  is  value  of  logs  at  place  of  sale,  less  cost  of  cutting  and  hauling. 

Cited  in  footnotes  to  Keys  v.  Pittsburg  &  W.  Coal  Co.  41  L.  R.  A.  681,  which 
holds  damages  for  unauthorized  mining  of  coal  by  tenant  in  good  faith  value  of 
coal  in  place;  Keystone  Lumber  Co.  v.  Kolman,  34  L.  R.  A.  821,  which  requires 
licensee  to  repay  trespasser  enhanced  value  of  timber  before  recovering. 

25  L.  R.  A.  602,  DOWNS  v.  HARPER  HOSPITAL,  101  Mich.  555,  46  Am.  St. 

Rep.  427,  00  N.  W.  42. 
Ijlabilitr  for  nefrlisent  acta  of  employee  or  a^ent. 

Cited  in  footnote  to  Hannon  v.  Siegel-Cooper  Co.  52  L.  R.  A.  429,  which  holds 
department  store  estopped  to  deny  responsibility  for  malpractice  of  dentist. 

— —  Of  inatitatlona  for  treatment  of  «lelc  or  injured. 

Cited  in  Heams  v.  Waterbury  Hospital,  66  Conn.  121,  31  L.  R.  A.  231,  footnote 
p.  224.  33  Atl.  595,  holding  charitable  hospital  not  liable  for  alleged  negligence 
in  gratuitous  operation  when  it  has  exercised  due  care  in  selection  of  surgeon; 
Powers  v.  Massachusetts  Homeopathic  Hospital,  47  C.  C.  A.  128,  109  Fed.  300, 
holding  charitable  hospital  not  liable  to  paying  patient  for  negligent  act  of 
Burse;  Collins  v.  New  York  Post  Graduate  Medical  School,  59  App.  Div.  68,  69 
N.  Y.  Supp.  106,  holding  charitable  hospital  not  liable  for  alleged  negligence  in 
gratuitous  surgical  operation  upon  patient  paying  for  board  and  other  attend- 
ance;  McAndrews  v.  Hamilton  County,   105  Tenn.  406,  68  S.  W.  483,  holding 
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county  institution  not  liable  for  negligence  of  its  servant  who  tied  ita  mule  so 
close  to  railway  that  it  became  frightened,  ran  away  and  caused  injury  eom- 
plained  of. 

Cited  in  footnotes  to  Eighmy  v.  Union  P.  R,  Co.  27  L.  K  A.  296,  which  holds 
railroad  company  not  liable  for  negligence  of  physicians  in  hospitals  voluntarily 
maintained  for  injured  employees. 

Distinguished  in  Pepke  v.  Grace  Hospital,  130  Mich,  496,  90  N.  W.  278,  hold- 
ing trustees  of  hospital  not  negligent  in  employing  surgeon  upon  recommenda- 
tion of  board  of  twenty-five  physicians;  Brown  v.  La  Soci^t^  Francaise  De  Bien- 
faisance  Mutuelle,  138  Cal.  476,  71  Pac.  516,  holding  society  established  on  basis 
of  mutuality  for  treatment  of  sick  members,  and  for  others  for  compensation,  lia- 
ble to  paying  patient  for  negligence  of  siirgcon;  Haggerty  v.  St.  Louis,  IL  &  N. 
W.  R.  Co.  100  Mo.  App.  443,  74  S.  W.  456,  holding  railroad  relief  department  not 
to  be  deemed  charitable  institution  so  as  to  exempt  railroad  from  liability  for 
negligence  in  selecting  physician  to  treat  injured  employee. 

Disapproved  in  Ward  v.  St.  Vincent's  Hospital,  78  App.  Div.  320,  79  N.  Y. 
Supp.  1004,  holding  authority  of  sister  of  charity  in  charge  of  hospital  to  bind 
institution  by  contract  to  furnish  skilled  nurse,  question  for  jury. 

Operation   of  hospital   enjoined. 

Cited  in  Deaconess  Home  &  Hospital  v.  Bontjes,  104  111.  App.  492,  restraining 
as  nuisance  operation  of  hospital  built  within  3  feet  of  private  residence. 

26  L.  R.  A.  605,  BULLARD  v.  THORPE,  66  Vt.  599,  44  Am.  St.  Rep.  867,  30 

Atl.  36. 
IVlien  problbition  Ilea. 

Cited  in  Eastham  v.  Holt,  43  W.  Va..619,  27  S.  E.  883,  holding  writ  of  prohibi- 
tion will  not  lie  to  stop  proceedings  on  indictment  found  by  one  grand  jury  after 
another  has  refused  bill  and  been  discharged  by  judge;  State  ex  rel.  Boston  &.  M. 
Consol.  Copper  &  S.  Min.  Co.  v.  Second  Judicial  Dist.  Court,  22  Mont.  232,  56  Pac. 
219,  refusing  writ  of  prohibition  to  arrest  proceedings  in  appointment  of  receiver 
pendente  lite  in  suit  alleging  unlawful  taking  of  ore  of  one  company  to  use  of 
another. 

Cited  in  note  (51  L.  R.  A.  35,  36,  101,  108)  on  superintending  control  and 
super\'^i8ory  jurisdiction  of  the  superior  over  the  inferior  or  subordinate  tribunal. 

Distinguished  in  Wilkins  v.  Stiles,  75  Vt.  45,  98  Am.  St.  Rep.  804,  52  Atl.  1048, 
holding  writ  will  not  lie  to  restrain  proceedings  on  erroneous  judgment  by  justice 
of  peace  having  jurisdiction. 

25  L.  R.  A.  608,  COWHICK  v.  SHINGLE,  6  Wyo.  87,  63  Am.  St.  Rep.  17,  37  Pac 

689. 
Liimitatlon  of  actions. 

Followed  in  Bergman  v.  Bly,  66  Fed.  41,  13  C.  C.  A.  321,  27  U.  S.  App.  650, 
holding  payment  by  one  of  joint  makers  of  note  does  not  prevent  running  of  stat- 
ute against  others. 

Cited  in  Oleson  v.  Wilson,  20  Mont.  550,  63  Am.  St.  Rep.  639,  52  Pac.  372,  and 
First  Nat.  Bank  v.  Bullard,  20  Mont.  122.  49  Pac.  658,  holding  part  payment  on 
past-due  note  by  one  joint  maker  does  not  stop  running  of  statute  of  limitations 
as  to  other  maker;  Stubblefield  v.  McAuliff,  20  Wash.  446,  65  Pac.  637,  holding 
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part  payment  by  maker  of  note,  secured  by  mortgage  upon  property  held  in  com- 
mon with  wife,  does  not  prevent  running  of  statute  as  to  wife's  interest. 

"Wlten  decifiion  of  atate  coart  not  binding  on  Federal  court. 

Cited  in  Hale  v.  Wharton,  73  Fed.  749.  holding  service  of  process  on  person, 
exempt  from  service  at  time,  invalid,  notwithstanding  contrary  ruling  of  state 
court;  Marks  v.  Uinta  County,  11  Wyo.  493,  72  Pac.  894,  holding  statute  of  lim- 
itations not  available  on  demurrer,  unless  petition  shows  affirmatively  statutory 
period  had  elapsed  before  commencement  of  suit. 

25  L.  R,  A.  613,  BARNARD  v.  TAGGART,  66  N.  H.  362,  29  Atl.  1027. 
Klfect  of  airard  by  arbitrators. 

Cited  in  Home  v.  Hutchins,  71  N.  H.  132,  51  Atl.  651,  holding  award  of  arbi- 
trators binds  parties  to  proceedings  and  persons  claiming  under  them. 

mriten  vacancy  occurs  in  public  olilce. 

Cited  in  footnotes  to  Ijams  v.  Duvall,  36  L.  R,  A.  127,  which  holds  vacancy  not 
created  by  decision  in  contested  election  case  that  judge  commissioned  was  not 
elected  and  order  for  new  election;  State  ex  rel.  Sadler  v.  La  Grave,  35  L.  R.  A. 
233,  which  sustains  right  of  lieutenant  governor  to  governor's  salary  while  acting 
as  governor  after  governor's  death;  People  ex  rel.  Lynch  v.  Budd,  34  L.  R.  A. 
46,  which  denies  right  of  election  to  fill  vacancy  in  office  of  lieutenant  governor; 
State,  Clifford,  Prosecutor,  v.  Heller,  57  L.  R.  A.  312,  which  denies  right  of  presi- 
dent of  senate  to  act,  after  resignation,  as  governor  in  place  of  governor  resign- 
ing office. 

Jurisdiction   in  mandamus. 

Cited  in  note  (58  L.  R.  A.  834-836,- 862,  867)  on  original  jurisdiction  of  court 
of  last  resort  in  mandamus  case. 

25  L.  R.  A.  618,  GREGORY  v.  LEE,  64  Ccnn.  407,  30  Atl.  53. 
Minor's  contracts. 

Cited  in  footnotes  to  Peacock  v.  Linton,  53  L.  R.  A.  192,  which  denies  father's 
liability  for  tutoring  of  minor  son  during  vacation,  without  his  knowledge :  Good- 
man V.  Alexander,  55  L.  R.  A.  781,  which  authorizes  recovery  against  infant  for 
food  and  lodging  without  alleging  that  defendant  an  orphan. 

25  L.  R.  A.  621,  SIOUX  FALLS  v.  KIRBY,  6  S.  D.  62,  60  N.  W.  150. 
"Wben  action  on  city  ordinance  civil* 

Cited  in  Lead  v.  Klatt,  11  S.  D.  Ill,  75  N.  W.  896,  holding  trial  in  police  court 
for  violating  health  ordinance  not  criminal  action  making  rules  of  criminal  plead- 
ing applicable;  Lead  v.  Klatt,  13  S.  D.  143,  82  N.  W.  391,  denying  arrest  of  judg- 
ment in  action  in  police  court  for  failure  to  demur  to  complaint  charging  viola- 
tion of  ordinance;  Madison  v.  Horner,  15  S.  D.  300,  89  N.  W.  474,  vacating  writ 
of  error  from  judgment  in  action  in  police  court  for  violation  of  ordinance,  since 
appeal  is  proper  way  to  review  civil  action. 

Validity  of  ordinance  alfectinff  erection  of  buildings. 

Cited  in  footnote  to  Bostock  v.  Sams,  59  L.  R.  A.  282,  which  holds  unauthor- 
ized, ordinance  permitting  refusal  of  permits  for  erecting  buildings  not  con- 
forming in  size,  appearance,  etc.,  to  existing  buildings. 
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Distinguished  in  Fischer  v.  St.  Louis,  194  U.  S.  372,  48  L.  ed.  1024,  24  Sup. 
Ct.  Rep.  673,  sustaining  validity  of  ordinance  prohibiting  erection  of  dairy  or  cow 
stable  within  city  limits  without  permission  of  municipal  assembly. 

25  L.  R,  A.  625,  PHELPS  v.  PHELPS,  143  N.  Y.  197,  62  N.  Y.  S.  R.  156,  3S  N. 
E.  280. 

Married   ^fromait's  rlarlftt   In  husband**  realty. 

Cited  in  Nichols  v.  Park,  78  App.  Div.  97,  79  N,  Y.  Supp.  547,  denying  right  of 
dower  in  property  purchased  by  husband,  but  which  he  caused  to  be  conveyed  to 
brother;  Poillon  v.  Poillon,  90  App.  Div.  75,  85  N.  Y.  Supp.  689,  holding  wife 
without  inchoate  right  of  dower  in  real  estate  held  by  corporation,  in  which  huv 
band  holds  practically  all  the  stock. 

Cited  in  footnotes  to  Walker  v.  Walker,  27  L.  R.  A.  799,  which  holds  fraudu- 
lent, transfer  of  corporate  stock  to  defeat  wife's  distributive  jshare;  Smith  v. 
Smith,  34  L.  R.  A.  49,  which  holds  delivery  by  husband  just  before  death,  of  deed 
of  all  realty  made  years  before,  fraudulent  as  to  wife ;  Stroup  v.  Stroup,  27  L.  R. 
A.  523,  which  holds  dower  right  attaches  to  land  paid  for  by  husband  but  con- 
veyed by  invalid  trust  to  another  for  his  benefit. 

Distinguished  in  Starbuck  v.  Starbuck,  62  App.  Div.  450,  71  N.  Y.  Supp.  IW, 
holding  divorce  procured  by  wife  in  one  state  for  cruelty  does  not  deprive  her  of 
dower  in  real  estate  in  another  state,  where  absolute  divorce  only  granted  for 
adultery,  though  property  in  name  of  third  party  under  naked  trust;  Bro«iiell 
V.  Briggs,  173  Mass.  532j  54  N.  E.  251,  holding  void,  conveyance  of  husband  to 
third  party  without  consideration  for  purpose  of  cutting  off  dower  of  wife  from 
whom  he  had  been  separated. 

Disapproved  in  Redmond  v.  Redmond,  112  Ky.  766,  66  S.  W.  745,  holding 
widow  entitled  to  dower  in  land  conveyed  by  husband  before  his  decease  to  son 
for  purpose  of  defeating  dower  right. 

25  L.  R.  A.  627,  HEINLEIN  v.  IMPERIAL  L.  INS.  CO.  101  Mich.  250,  45  Am. 

St.  Rep.  409,  59  N.  W.  615. 
Insnrable  Interest. 

Cited  in  Ashford  v.  Metropolitan  L.  Ins.  Co.  80  Mo.  App.  642,  holding  policy 
valid  which  is  procured  by  insured  on  his  own  life  for  benefit  of  one  who  has  no 
insurable  interest ;  Clement  v.  New  York  L.  Ins.  Co.  101  Tenn.  36, 42  L.  R.  A.  251, 
70  Am.  St.  Rep.  650,  46  S.  W.  561,  holding  policy  issued  to  assured  payable  to  his 
executors,  but  under  agreement  with  others  having  no  insurable  interest,  to  pay 
premiums,  a  wagering  contract;  Taylor  v.  Travelers'  Ins.  Co.  15  Tex.  Civ.  App. 
255,  39  S.  W.  185,  holding  woman  has  insurable  interest  in  life  of  fiance;  Foster 
V.  Preferred  Acci.  Ins.  Co.  125  Fed.  539,  holding  in  suit  on  policy  taken  by  in- 
sured on  own  life,  in  which  "friend"  named  as  beneficiary,  insurer  cannot  set  up 
beneficiary's  want  of  insurable  interest. 

Cited  in  footnotes  to  Union  Fraternal  League  v.  Walton,  46  L.  R.  A.  424,  which 
sustains  right  to  take  insurance  on  own  life  making  policy  payable  to  one  with- 
out insurable  interest;  Exchange  Bank  v.  Loh,  44  L.  R,  A.  372,  which  holds  cred- 
itor's insurable  interest  limited  to  amount  of  indebtedne^;  Adams  v.  Reed,  35 
L.  R.  A.  692,  which  holds  woman  has  insurable  interest  in  life  of  son-in-law. 

Cited  in  note  (54  L.  R.  A.  229)  on  insurable  interest  in  life  of  parent  or  child 
or  other  relative  by  blood. 
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Si*orfeitiire  off  policy. 

Cited  in  footnotes  to  Johnson  v.  New  York  L.  Ins.  Ck>.  50  L.  R.  A.  99,  which 
Iiolds  necessity  of  giving  notice  before  forfeiting  policy  for  nonpayment  of  pre- 
mium dispensed  with  by  converting  life  policy  into  nonforfeitable  policy  for  fixed 
term  of  years;  McQuillan  v.  Mutual  Reserve  Fund  Life  Asso.  56  L.  R.  A.  233, 
^which  holds  forfeiture  of  policy  waived  by  retaining  payment  made  after  default 
iwithout  notice  of  any  condition  afl&xed;  Mutual  L.  Ins.  Co.  v.  Hill,  49  L.  R.  A. 
127,  which  requires  notice  of  accrual  of  premium  before  forfeiting  policy  for  non- 
payment. 

ESqui table  Jnrladictioit  of  suit  for  ffrand. 

Cited  in  footnotes  to  John  Hancock  Mut.  L.  Ins.  Co.  v.  Dick,  43  L.  R.  A.  566, 
inrhich  holds  suit  for  cancelation  of  receipt  renewing  lapsed  life  policy  obtained 
by  fraud  within  jurisdiction  of  equity;  Titus  v.  Rochester  German  Ins.  Co.  28  L. 
R.  A.  478,  which  holds  fraudulent  representations  inducing  compromise  through 

mistake  as  to  legal  rights  ground  for  relief. 

• 

25  L.  R.  A.  632,  STATE  v.  HAMLIN,  86  Me.  495,  41  Am.  St.  Rep.  569,  30  Atl. 

76. 
"ValiditT  off  inberitanee  tax  la^ra  In  general. 

Cited  in  Knowlton  v.  Moore,  9  Pa.  Dist.  R.  308;  Re  Inheritance  Tax,  23  Colo. 
493,  48  Pac.  535;  Re  Wilmerding,  117  Cal.  284,  49  Pac.  181;  Knowlton  v.  Moore, 
178  U.  S.  55,  44  L.  ed.  975,  20  Sup.  Ct.  Rep.  747, — holding  Congress  can  levy 
succession  tax;  State  v.  Alston,.  94  Tenn.  681,  28  L.  R.  A.  180,  30  S.  W.  750, 
holding  right  to  tax  inheritance  is  reasonable  since  right  of  inheritance  depends 
on  statute;  Black  v.  State,  113  Wis.  216,  90  Am.  St.  Rep.  853,  89  N.  W.  522, 
holding  reasonable  succession  taxes  unobjectionable  if  Constitution  not  violated; 
State  ex  rel.  Fath  v.  Henderson,  160  Mo.  216,  60  S.  W.  1093,  holding  succession 
tax  as  to  collateral  kindred,  and  exempting  lineal  descendants,  not  unlawful  and 
arbitrary  classification. 

Cited  in  footnotes  to  Ferry  v.  Campbell,  50  L.  R.  A.  92,  which  holds  succession 
tax  void  for  want  of  notice  of  proceedings  to  fix  amount  of  tax;  Minot  v.  Win- 
throp,  26  L.  R.  A.  259,  which  upholds  reasonable,  succession  tax  on  transmission 
of  decedents*  property. 

Validity-  off  tax  as  reapecta  milfforinltr. 

Approved  in  State  ew  rel.  Fath  v.  Henderson,  160  Mo.  218,  60  S.  W.  1093,  hold- 
ing uniformity  is  satisfied  when  tax  uniform  as  to  entire  class  affected. 

Cited  in  State  ex  rel.  Garth  v.  Switzler,  143  Mo.  333,  40  L.  R.  A.  290,  footnote 
p.  280,  65  Am.  St.  Rep.  653,  45  S.  W.  245,  holding  succession  tax  invalid  because 
classification  not  uniform;  State  v.  Alston,  94  Tenn.  683,  28  L.  R.  A.  180,  foot- 
note p.  178,  30  S.  W.  750,  holding  inheritance  tax  act  not  invalid  because  of  dis- 
crimination between  direct  descendants  and  collateral  kindred  and  strangers; 
Magoun  v.  Illinois  Trust  &  Sav.  Bank,  170  U.  S.  288,  42  L.  ed.  1041,  18  Sup.  Ct. 
Rep.  594,  sustaining  collateral  inheritance  tax  act  which  operates  uniformly  on 
all  persons  in  same  degree  of  relationship;  State  v.  Clark,  30  Wash.  446,  71  Pac. 
20,  holding  statute  imposing  proportional  inheritance  tax  not  violation  of  consti- 
tutional provision  requiring  uniformity  of  taxation;  Dixon  v.  Ricketts,  26  Utah, 
218,  72  Pac.  947,  holding  inheritance  tax  upon  all  estates  of  decedents  above 
$10,000,  after  payment  of  debts,  not  imconstitutional  for  want  of  uniformity. 


816  L.  R.  A.  CASES  AS  AUTHORITIES.         [25   L.  R.  A. 

Cited  in  footnotes  to  Drew  v.  Tiflt,  47  L.  R.  A.  526,  which  requires  uniformity 
and  equal  application  in  exemption  from  inheritance  tax;  State  ex  rel.  GeU- 
thorpe  V.  Furnell,  39  L.  R.  A.  170,  which  sustains  exemption  from  succession  tax 
of  estate  less  than  $7,^00;  Billings  v.  People,  59  L.  R,  A.  807,  which  sustains 
transfer  tax  on  lineal  descendants  to  whom  life  estate  given  with  remainder  to 
lineal  descendants,  but  exempting  lineal  descendants  taking  fee;  State  ejs  rtL 
Schwartz  v.  Ferris,  30  L.  R.  A.  218,  whidi  holds  void  for  lack  of  uniformity  ex- 
empting estates  less  than  $20,000  in  value. 

Cited  in  note  (60  L.  R.  A.  340)  on  power  of  legislature  to  classify  taxpayers. 

Distinguished  in  Herriott  v.  Bacon,  110  Iowa,  346,  81  N.  W.  701,  holding  col- 
lateral heir  not  exempt  from  inheritance  tax  to  extent  of  $1,000. 

Upon   Trbat   ta.x   la   imposed. 

Cited  in  Gelsthorpe  v.  Furnell,  20  Mont.  304,  39  L.  R.  A.  173,  51  Pae.  267,  and 
Union  Trust  Co.  v.  Wayne  Probate  Judge,  125  Mich.  492,  84  N.  W.  1101,  holding 
succession  tax  imposed  on  privilege  to  inherit,  and  not  on  property. 

Distinguished  in  Eidman  v.  Martinez,  184  U.  S.  591,  46  L.  ed.  704,  22  Sup.  Ct, 
Rep.  515,  holding  United  States  inheritance  tax  law  does  not  apply  to  property 
passing  either  by  will  executed  in  foreign  country  or  by  intestate  laws  of  that 
country. 

25  L.  R.  A.  837,  FORWARD  v.  CONTINENTAL  INS.  CO.  142  N.  Y.  382,  59  X. 

Y.  S.  R.  777,  37  N.  E.  615. 
Insurance!    ivalver   off   conditions   In   policy* 

Cited  in  Thebaud  v.  Great  Western  Ins.  Co.  155  N.  Y.  522,  50  N.  E.  284,  hold- 
ing implied  seaworthiness  of  insured  vessel  waived  where  company  knew  that 
fact  on  issuing  policy;  Stewart  v.  Union  Mut  L.  Ins.  Co.  155  N.  Y.  269,  42  h. 
R.  A.  152,  49  N.  E.  876,  holding  forfeiture  of  policy  for  nonpayment  of  premium 
may  be  waived  by  general  manager  of  foreign  corporation  extending  time  of  pay- 
ment of  premium  note;  McElwain  v.  Metropolitan  L.  Ins.  Co.  50  App.  Div.  66, 
63  N.  Y.  Supp.  293,  denying  recovery  of  amount  of  premiums  paid  on  irregularly 
issued  life  policy,  the  irregularity  of  which  had  been  waived;  Roblee  v.  Masonic 
Life  Asso.  38  Misc.  482,  77  N.  Y.  Supp.  1098,  forfeiting  policy  issued  to  appli- 
cant after  his  death  when  application  required  policy  to  be  delivered  to  him  in 
life;  Stage  v.  Home  Ins.  Co.  76  App.  Div.  511,  78  N.  Y.  Snpp.  555,  and  Lewis  v. 
Guardian  Fire  &  Life  Assur.  Co.  93  App.  Div.  160,  87  N.  Y.  Supp.  525,  holding 
provision  in  policy  against  other  insurance  may  be  waived  by  local  agent  receiv- 
ing application  for  insurance. 

Distinguished  in  Roblee  v.  Masonic  L.  Asso.  38  Misc.  482,  77  N.  Y.  Supp.  1098, 
holding  rule  that  general  agent  of  insurance  company  may  waive  conditional 
clauses  in  policy,  riot  applicable  to  membership  in  benefit  association  where  in- 
sured died  before  issue  of  certificate. 

"When   forfeiture   effected  by  Trnnt  off  OTrnersblp. 

Cited  in  Neafie  v.  Woodcock,  15  App.  Div.  621,  44  N.  Y.  Supp.  768,  holding  un- 
delivered chattel  mortgage  on  insured  property  has  no  legal  inception  to  work 
forfeiture;  Wood  v.  American  F.  Ins.  Co.  149  N.  Y.  386,  52  Am.  St.  Rep.  733,  44 
N.  E.  80,  holding  sale  under  execution  does  not  work  forfeiture  of  policy  for 
breach  of  condition  of  change  of  ownership;  Franklin  Ins.  Co.  v.  Feist,  31  Ind. 
App.  396,  68  N.  £.  188,  holding  recorded  deed  not  otherwise  delivered,  and  in- 
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tended  to  take  effect  only  upon  death  of  grantor,  who  remained  in  possession,  not 
breach  of  condition  of  sole  ownership  of  assured. 

Cited  in  footnotes  to  Arkansas  F.  Ins.  Co.  v.  Wilson,  48  L.  R.  A.  610,  which 
holds  policy  not  affected  by  mere  agreement  to  buy  premises,  definite  only  as  to 
price;  Farmers'  &  M.  Ins.  Co.  v.  Jensen,  44  L.  R.  A.  861,  which  holds  policy  void 
by  conveyance  to  wife  of  insured  through  third  person. 

Distinguished  in  Rosenstein  v.  Traders*  Ins.  Co.  79  App.  Div.  483,  79  N.  Y. 
Supp.  736,  holding  deed  by  insured  to  son,  to  hinder  judgment  creditor,  is 
"change  of  title"  avoiding  policy. 

Effect  of  notice  to  agrent. 

Cited  in  Robbins  v.  Springfield  F.  i  M.  Ins.  Co.  149  N.  Y.  484,  44  N.  E.  150, 
holding  insurance  company  barred  from  claiming  policy  void  because  of  incum- 
brance, where  its  agent  was  informed  of  its  existence  upon  issuance  of  policy; 
Weber  v.  Germania  F.  Ins.  Co.  16  App.  Div.  600,  44  N.  Y.  Supp.  976,  holding 
notice  to  agent,  when  negotiating  insurance,  of  unpaid  property  on  instalment 
plan  notice  to  company;  McGuire  v.  Hartford  F.  In^.  Co.  7  App.  Div.  584,  40  N. 
Y.  Supp.  300,  holding  company  estopped  to  deny  liability  under  policy  issued  to 
illiterate  man  by  agent,  with  authority,  on  unfulfilled  promise  to  indorse  waiver 
of  condition  as  to  chattel  mortgage;  Georgia  Home  Ins.  Co.  v.  Goode,  96  Va.  756, 
30  S.  E.  366,  sustaining  estoppel  on  company  whose  soliciting  agent,  informed  of 
lion,  stated  it  to  be  too  small  to  be  noted,  and  dictated  in  application  that  there 
was  no  encumbrance;  Strause  v.  Palatine  Ins.  Co.  128  N.  C.  65,  38  S.  E.  256, 
holding  company  estopped  to  set  up  want  of  "unconditional  ownership"  by  knowl- 
edge of  soliciting  agent  that  goods  bought  on  credit;  Ames  v.  Manhattan  L.  Ins. 
Co.  40  App.  Div.  467,  68  N.  Y.  Supp.  244,  holding  knowledge  by  company's  agent 
when  he  delivered  policy  and  accepted  premium,  of  bad  health  of  insured,  waived 
condition  as  to  issuing  policy  only  "during  good  health"  of  insured;  Koenig  v. 
United  L.  Ins.  Asso.  16  Misc.  534.  38  N.  Y.  Supp.  506,  holding  life  policy  not  vi- 
tiated by  false  statement  as  to  refusal  by  other  insurers,  when  knowledge  brought 
home  to  company  through  its  medical  examiner;  W'ill  v.  Postal  Teleg.  Cable  Co. 
3  App.  Div.  26,  37  N.  Y.  Supp.  933,  holding  messenger  boy  asking,  waiting  for, 
and    receiving    telegram    in    answer  to    another,  agent  of    company,  and    not  of 
sender. 

Distinguished  in  Traders  Ins.  Co.  v.  Cassell,  24  Ind.  App.  242,  56  N.  E.  250, 
holding  policy  void  becauFe  of  chattel  mortgage  though  kno^Mi  to  local  agent,  but 
concealed  from  adjuster;  Gray  v.  Germania  F.  Ins.  Co.  155  N.  Y.  184,  49  N.  E. 
676,  holding  knowledge  of  insurance  company's  agents  of  intention  to  procure 
other  insurance  after  valid  policy  issued  not  waiver  of  condition  in  policy  as  to 
other  insurance;  Dimick  v.  Metropolitan  L.  Ins.  Co.  69  N.  J.  L.  403,  62  L.  R.  A. 
783,  55  Atl.  291,  holding  warranty  in  application  cannot  be  avoided  on  ground 
that  insurer's  agent  knew  facts,  and  incorrectly  entered  them  in  application 
where  latter  contains  express  limitation  upon  powers  of  agent. 

SnfBcieney  of  plendingr* 

Cited  in  Hickey  v.  Hartford  F.  Ins.  Co.  92  Hun,  194,  36  N.  Y.  Supp.  329,  hold- 
ing complaint  sufficient  to  recover  for  loss  by  fire,  which  alleged  contrnct  of  in- 
surance, destruction  by  fire,  offer  of  proofs  of  loss  and  their  refusal  on  groimd 
that  polic}'  was  canceled. 

L.  R.  A.  Au.— Vol.  III.— 52. 
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25  L.  R.  A.  640,  EELS  v.  AMERICAN  TELEPH.  &  TELEG.  CX).  143  N.  Y.  133, 
38  N.  E.  202. 

"Wliat  conatitntea  additional  •ervltnde  on  street. 

Followed  in  Kester  v.  Western  U.  Teleg.  Co.  108  Fed.  926,  holding  that  Federal 
statute  permitting  construction  of  telegraph  lines  along  post  roads  of  United 
States  does  not  affect  right  of  owner  to  claim  damages  for  additional  burden  on 
fee. 

Cited  in  Postal  Teleg.  Cable  Co.  v.  Bruen,  39  N.  Y.  Supp.  221;   Andrews  v. 
Delhi  &  S.  Teleph.  Co.  36  Misc.  26,  72  N.  Y.  Supp.  60;  Krueger  v.   Wisconsin 
Teleph.  Co.  106  Wis.  108,  50  L.  R.  A.  304,  81  N.  W.  1041;  Bronson  t.  Albion 
Teleph.  Co.   (Neb.)   60  L.  R.  A.  428,  D3  N.  W.  201;  Donovan  v.  Allcrt,  11   N.  D. 
295,  58  L.  R.  A.  779,  95  Am.  St.  Rep.  720,  91  N.  W.  441,— holding  telephone  poK-. 
impose  additional  servitude  on  street  use;  Castle  v.  Bell  Teleph.  Co.  49  App.  Div. 
442,  63  N.  Y.  Supp.  482,  and  Halleran  v.  Bell  Teleph.  Co.  64  App.  Div.  43,  71  X. 
Y.  Supp.  686,  denying  right  of  abutting  owner,  without  title  to  center  of  hig^liway. 
to  compel  removal  of  telephone  poles;  Utica  v.  Utica  Teleph.  Co.  24  App.  Div. 
364,  48  N.  Y.  Supp.  916,  holding  legislature  may  authorize  use  of  city  stress 
for  any  purpose  not  inconsistent  with  public  use;  Johnson  v.  New  York   4b  P. 
Teleph.  &  Teleg.  Co.  76  App.  Div.  564,  78  N.  Y.  Supp.  698,  holding  village  street 
may  be  used  for  erection  of  telephone  poles  and  wires,  with  permission  ot  mu- 
nicipality, without  consent  of  abutting  proprietors;  Gray  v.  York  State  Teleph. 
Co.  41  Misc.  110,  83  N.  Y.  Supp.  920,  Affirmed  on  appeal,  92  App.  Div.  90,  86  N. 
Y.  Supp.  771,  holding  state  franchise  does  not  g^ve  right  to  erect  telephone  poles 
and  wires  along  suburban  highway  without  compensation  to  abutting  propri- 
etors; Myers  v.  Bell  Teleph.  Co.  83  App.  Div.  624,  82  N.  Y.  Supp.  83,  holding 
owner  under  deed  reserving  highway  entitled  to  maintain  ejectment  against  tele- 
phone company,  to  compel  removal  of  poles  erected  without  right  along  country 
highway;  Hotlges  v.  Western  U.  Teleg.  Co.  133  N.  C.  232,  45  S.  K  572,  holding 
owner  of  land  entitled  to  compensation  for  use  of  railroad  right  of  way  for  tele- 
graph poles,  erected  with  consent  of  railroad  company;  Weeks  v.  New  York  A  N. 
J.  Teleph.  Co.  86  App.  Div.  258,  83  N.  Y.  Supp.  678,  questioning,  without  deciding, 
right  of  telephone  company  to  erect  poles  in  rural  part  of  city  street,  without 
condemnation  or  consent  of  abutting  proprietor;  Jayne  v.  Cortland  Waterworks 
Co.  42  Misc.  265,  86  N.  Y.  Supp.  571,  holding  village  without  authority  to  grant 
permission  to  construct  water  main  in  street  which   had  never  been  accepted, 
without  compensation  to  abutting  owners;  Cater  v.  Northwestern  Teleph.  Exeh. 
Co.  60  Minn.  550,  28  L,  R.  A.  315,  footnote  p.  310,  63  N.  W.  Ill   (dissenting  opin- 
ion), majority  holding  erection  of  telephone  poles  does  not  impose  additional 
servitude;  Re  Grade  Crossing,  6  App.  Div.  339,  40  N.  Y.  Supp.  520  (concurring 
opinion),  majority  holding  owner  of  land  taken  for  street  crossing  also  entitled 
to  compensation  for  injury  to  remnant  of  land ;  Weed  v.  McKeg,  37  Misc.  1 13,  74 
N.  Y.  Supp.  250,  holding  servient  estate,  over  which  right  of  way  passes,  cannrt 
be  made  to  yield  to  use  of  way,  by  a  building  over  it  not  contemplated  in  ori.r- 
inal  grant;  Peck  v.  Schenectady  R.  Co.  170  N.  Y.  306,  63  N.  E.  357,  and  .Jaj-n?* 
V.  Omaha  Street  R.  Co.  53  Neb.  649,  39  L.  R.  A.  757,  74  N.  W.  67.  holding  pole^ 
and  wires  of  electric  railway  in  street  impose  an  additional  burden  upon  street 
entitling  abutting  owner  to  damages;   Coatsworth  v.  Lehigh  Valley  R.  Co.   156 
N.  Y.  457,  51  N.  E.  301,  AfTirraing  24  App.  Div.  278,  48  N.  Y.  Supp.  511,  holding 
owner  of  land,  on  which  was  public  street,  in  which  railroad  maintained  abut- 
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ment  for  bridge,  entitled  to  have  such  erection  removed;  Sun  Printing  &  Pub. 
Asso.  V.  New  York,  8  App.  Div.  283,  40  N.  Y.  Supp.  607  (dissenting  opinion), 
majority  holding  rapid  transit  act  affecting  city  only  is  valid  as  for  city  purpose. 

Cited  in  footnote  to  Cobum  v.  New  Teleph.  Co.  52  L.  R.  A.  672,  which  holds 
occupation  of  sidewalk  with  trench  and  pipes  for  conduit  for  telephone  wires  not 
additional  burden. 

IMstinguished  in  Magee  v.  Overshiner,  150  Ind.  139,  40  L.  R.  A.  374,  66  Am. 
St.  Kep.  358,  49  N.  £.  051,  holding  reasonable  use  of  street  for  telephone  poles 
p.nd  wires  not  additional  servitude;  Palmer  v.  Larchmont  Electric  Co.  158  N.  Y. 
234,  43  L.  R.  A.  674,  52  N.  E.  1092,  Reversing  6  App.  Div.  12,  39  N.  Y.  Supp. 
522,  holding  electric  light  pole  in  country  highway  not  additional  burden. 

Ellect  off  louflT  acQnieaceiice  In  act. 

Cited  in  Wilcox  v.  American  Teleph.  &  Teleg.  Co.  73  App.  Div.  615,  76  N.  Y. 
Supp.  1037,  Spring,  J.,  dissenting,  who  holds  right  to  maintain  ejectment  to  com- 
pel removal  of  'wclephone  poles  erected  on  plaintiff's  lands  without  his  knowledge 
not  lost  by  acquiescence;  Rathbone  v.  Wirth,  6  App.  Div.  307,  40  N.  Y.  Supp. 
535,  denying  validity  of  act  intended  to  equally  divide  police  board  of  city  be- 
tween political  parties  without  reference  to  majority,  although  act  uniform  and 
acquiesced  in  for  long  time. 

25  Lu  R.  A.  645,  JAFFRAY  v.  JENNINGS,  101  Mich.  515,  60  N.  W.  52. 
IWlien  attachment  ivill  not  lie. 

Cited  in  Cottrell  v.  Hatheway,  108  Mich.  623,  Q6  N.  W.  596,  holding  attach- 
ment will  not  lie  for  several  acts  of  joint  debtors  unless  so  alleged  in  affidavit. 

Cited  in  footnote  to  Davis  v.  Dodson,  29  L.  R.  A.  496,  which  denies  right  to 
attach  property  of  one  member  of  law  firm  for  copartner's  failure  to  accoimt  for 
money  collected. 

25  L.  R.  A.  649,  BYERS  v.  SCHLUPE,  51  Ohio  St.  300,  38  N.  E.  117. 
JnrlMdlctlon  in  attacltment. 

Cited  in  Halliday  Hay  Co.  v.  Cline,  9  Ohio  C.  C.  283,  holding  justice  may  ac- 
quire jurisdiction  in  attachment  proceeding  against  firm  by  publication. 

Cited  in  footnote  to  State  use  of  Burt  v.  Allen,  50  L.  R.  A.  284,  which  holds 
nonrcsidence,  preventing  claim  of  exemption,  determinable  as  of  date  of  sale  of 
property. 

25  L.  R.  A.  654,  MONTGOMERY  v.  SANTA  ANA  &  W.  R.  CO.  104  Cal.  186,  43 

Am.  St.  Rep.  89,  37  Pac.  786. 
Vse  of  street  for  railroad. 

Questioned  in  O'Connor  v.  Southern  P.  R.  Co.  122  Cal.  684,  55  Pac.  688,  sus- 
taining injunction  against  construction  of  railroad  in  public  street  in  front  of 
plaintiff's  premises. 

Disapproved  in  Rische  v.  Texas  Transp.  Co.  27  Tex.  Civ.  App.  37,  06  S.  W.  324, 
holding  street  railway  for  transportation  of  freight  additional  servitude  entitling 
abutting  owner  to  damages  not  suffered  in  common. 

Ejectment  for  land  dedicated   ffor  utreet. 

Cited  in  footnote  to  San  Francisco  v.  Grote,  41  L.  R.  A.  335,  which  sustains 
city's  right  of  ejectment  for  land  dedicated  fcr  street. 
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"Wliat  !•  a  rail'vray. 

Cited  in  footnote  to  Freiday  v.  Sioux  City  Rapid  Transit  Co.  26  L.  E.  A.  24i . 
which  holds  elevated  railroad  a  "railway." 

25  L.  It  A.  658,  O'DONNELL  v.  MAINE  C.  R.  CO.  86  Me.  552,  30  Atl.  116. 
"WIko  are  -volanteera. 

Cited  in  Ryan  v.  O'Brien  Boiler  Works,  08  Mo.  App.  151,  holding  sen-Tint  of 
shipper  injured  while  assisting  railway  employees  to  load  ear  so  as  to  facilitate 
his  own  work  not  volunteer ;  Louisville  &  N.  R.  Co.  v.  Ward,  98  Tenn.  127.  60  Am. 
St.  Rep.  848,  38  S.  W.  7?<7.  holding  employee  of  shipper  of  potatoes,  assisting  in 
moving  car  for  his  own  c-nvenience  in  loading  not  volunteer. 

Cited  in  footnotes  to  Cincinnati  N.  0.  &  T.  P.  R.  Co.  v.  Finnell,  57  L.  R-  A 
266,  which  denies  liability  to  one  helping  brakemen  at  their  request  to  load 
piano;  Cleveland  Terminal  &  Valley  K  Co.  v.  Marsh,  52  L.  R.  A.  142,  which  de- 
nies liability  for  injury  to  small  boy,  employed  by  station  agent  to  put  up  switch 
light,  from  explosion  of  torpedo  found  by  him  on  track. 

Meaanre   of   damaarea   for   canslna:   death. 

Cited  in  Ramsdell  v.  Grady,  97  Me.  322,  54  Atl.  763,  holding,  in  case  of  mal- 
practice resulting  in  death,  physician  liable  to  estate  only  for  loss  sustained  bv 
deceased  in  his  lifetime. 

Cited  in  footnote  to  Smith  v.  Chicago,  M.  &  St.  P.  R,  Co.  28  L.  R.  A.  573. 
which  holds  only  pecuniary  damages  recoverable  for  causing  death. 

IVhen  master  liable. 

Cited  in  footnote  to  Mitchell-Tranter  Co.  v.  Ehmet,  55  L.  R.  A.  710,  which  au- 
thorizes recovery  for  injury  during  noon  intermission  to  servant  removing  broken 
timbers  at  superior's  direction. 

Cited  in  note  (26  L.  R.  A.  527)  on  liability  to  employees  of  contractor  for  un- 
safe appliances  or  place  of  labor. 

25  L.  R.  A.  663,  WALLACE  v.  CITY  &  SUBURBAN  R.  CO,  26  Or.  174,  37  Pac. 

477. 
When   nousait   ivarranted. 

Cited  in  Perkins  v.  McCullough,  36  Or.  148,  59  Pac.  182,  and  Barr  v.  Rader.  33 
Or.  376,  54  Pac.  210,  holding  nonsuit  will  not  be  granted  imless  evidence  for 
plaintiff  will  not  authorize  finding  of  jury  or  would  require  setting  aside  verdict 
for  want  of  evidence;  Haines  v.  McKinnon,  35  Or.  582,  57  Pac.  903  (dissenting: 
opinion),  majority  holding  nonsuit  cannot  be  sustained  where  there  was  enough 
evidence  to  go  to  jury  upon  bona  fides  of  sale  of  property;  First  Nat.  Bank  v. 
Fire  Asso.  33  Or.  188  53  Pac.  8,  refusing  to  set  aside  verdict  that  flre  was  of  in- 
cendiary origin,  when  competent  evidence  before  jury  from  which  it  miffht  have 
drauTi  such  inference;  Lowe  v.  Salt  Lake  City,  13  Utah,  9S,  57  Am.  St.  Rep.  70S, 
44  Pac.  1050,  holding  if  facts  are  such  that  reasonable  men  may  differ  it  is  for 
jury  to  decide;  Mayes  v.  Stephens,  38  Or.  521,  64  Pac.  319,  refusing  nonsuit 
where  jury  might  have  inferred  that  lien  of  mortgage  still  subsisted. 

Contribntory  neKllsrence  of  children. 

Cited  in  Chicago  City  R,  Co.  v.  Tuohy,  196  111.  426,  68  L.  R.  A.  275.  63  N.  E. 
997,  holding  it  will  not  be  presumed  that  child  of  tender  years,  who  had  to  cros« 
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tracks  to  reach  school  near  by,  ran  some  risk  as  at  another  point;  Frauenthal 
V.  Laclede  Gaslight  Co.  67  ^lo.  App.  C,  holding  child  contributed  directly  to  his 
death  where  he  took  hold  of  live  wire  while  watching  others  trjing  to  avoid  con- 
tact with  it;  Citizens  Street  R.  Co.  v.  Hamer,  29  Ind.  App.  434,  G2  N.  E.  661, 
holding  infant's  negligence  in  going  upon  track  in  front  of  approaching  street 
car,  when  attention  attracted  in  opposite  direction,  question  for  jury;  Schleiger 
V.  Northern  Terminal  Co.  43  Or.  15,  72  Pac.  324,  holding  whether  child  of  tender 
years  stepping  in  front  of  moving  train,  approaching  with  little  noise,  guilty  of 
contributory  negligence,  question  for  jury. 

Cited  in  footnote  to  Cincinnati  Street  R,  Co.  v.  Wright,  32  L.  R.  A.  340,  which 
holds  boy  catching  ride  on  private  vehicle  not  chargeable  with  driver's  negli- 
gence. 

^eirltarence  of  railTcay  employees. 

Cited  in  Citizens  Street  R.  Co.  v.  Hamer,  29  Ind.  App.  431,  02  N.  E.  601, 
holding  that  presumption  that  person  will  leave  street  railway  track  upon 'seeing 
approaching  car,  does  not  relieve  motorman  from  exercising  care  required  by 
circumstances. 

Cited  in  footnotes  to  Montgomery  v.  Lansing  City  Electric  R.  Co.  29  L.  R.  A. 
287,  which  holds  negligent,  motorman  running  with  lever  in  next  the  fastest 
notch  until  within  a  few  feet  of  band  parading  street;  Roberts  v.  Spokane  Street 
R.  Co.  54  L.  R,  A.  184,  which  holds  street  car  company  not  free  from  negligence 
per  8€  in  having  cars  meet  at  busy  street  crossing  while  running  at  rate  of  2^ 
miles  an  hour;  Smith  v.  Union  Trunk  Line,  45  L.  R.  A.  169,  which  holds  running 
two  cable  cars  past  each  other  at  much  frequented  crossing  without  signal,  gross 
negligence;  Consolidated  Traction  Co.  v.  Scott,  33  L.  R,  A.  122,  which  holds  neg- 
ligence of  motorman  and  boy  injured  on  street  car  track  for  jury  under  evidence; 
Sample  v.  Consolidated  Light  &  R.  Co.  57  L.  R.  A.  186,  which  requires  high  de- 
gree of  care  from  motorman  to  prevent  injury  to  small  children;  Chicago  City  R. 
Co.  V.  Tuohy,  58  L.  R.  A.  270,  which  denies  rJr:ht  to  run  electric  car  at  speed  in- 
compatible with  lawful  and  customary  use  of  street  by  others;  Rack  v.  Chicago 
City  R.  Co.  44  L.  R.  A.  127,  which  denies  neglii^nce  of  gvipman  in  failing  to 
slacken  speed  of  car  on  Feeing  boys  standing  in  front  of  car  12  feet  from  tnvck; 
Citizens'  R.  Co.  v.  Ford,  40  L.  R.  A.  457,  which  holds  ordinance  requiring  person 
'*riding  or  driving"  to  check  up  or  halt  at  croFsing  to  avoid  injury  to  pedestrian, 
not  applicable  to  electric  car;  Bamberger  v.  Citizens'  Street  R.  Co.  28  L.  K.  A. 
486,  which  holds  instruction  as  to  motorman's  negligence  in  not  stopping  car 
not  erroneous  under  circumstances. 

Cited  in  note  (25  L.  R.  A.  292)  on  duty  to  maintain  lookout  on  railroad  train. 

25  L.  R.  A.  667,  NEGUS  v.  BECKER,  143  N.  Y.  303,  62  N.  Y.  S.  R.  313,  42  Am. 

St.  Rep.  724,  38  N.  E.  20. 
Liability  for  neffllarence  of  Independent  contraetor. 

Cited  in  Burke  v.  Ireland,  166  N.  Y.  314,  59  N.  E.  914,  holding  owner  of  build- 
ing being  erected  not  liable  to  employee  of  subcontractor  for  architectural  de- 
fect when  competent  architect  had  been  employed. 

Cited  in  footnotes  to  Sanford  v.  Pawtucket  Street  R.  Co.  33  L,  R.  A.  564, 
which  denies  liability  of  street  railway  company  for  negligence  of  contractor 
building  road;  Boomer  v.  Wilbur,  53  L.  R.  A.  172,  which  denies  owner's  lia- 
bility for  injury  by  fall  of  bricics  through  negligence  of  independent  contractor 
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repairing  chimney;  Hoff  v.  Shockley,  64  L.  R.  A.  538,  which  holds  assent  of 
owner's  agent  to  ind(;pendent  contractor's  placing  sand  in  street  in  front  of 
premises,  does  not  render  owner  liable  for  injury  resulting  therefrom;  Peer- 
less Mfg.  Co.  V.  Bagley,  53  L.  R.  A.  285,  which  holds  landlord  liable  for  inde- 
pendent contractor's  negligence  in  putting  in  automatic  fire  extinguisher;  Leavitt 
V.  Bangor  &  A.  R.  Co.  36  L.  R.  A.  382,  which  denies  liability  of  railroad  company 
for  contractor's  negligence  in  communicating  fire  from  cooking  car  while  cutting 
wood  for  railroad  company;  Thompson  v.  Lowell,  I.  &  H.  Street  R.  Co.  40  L. 
R.  A.  345,  which  holds  street  railway  company  liable  for  injury  to  spectator 
at  free  exhibition  of  markmanship  given  by  independent  contractor  on  company's 
grounds;  Bonaparte  v.  Wiseman,  44  L.  R.  A.  482,  w^hich  requires  one  employing 
independent  contractor  to  excavate  near  neighbor's  house  to  notify  neighbor  or 
see  that  contractor  exercises  due  care;  Wertheimer  v.  Saunders,  37  L.  R.  A 
146,  which  holds  landlord  liable  for  independent  contractor's  negligence  in  put- 
ting new  roof  on  building. 
Riarltts  in  party  tfaU. 

Cited  in  Pearsall  v.  Westcott,  30  App.  Div.  105,  51  N.  Y.  Supp.  663,  holding 
party  wall  can  be  used  by  party  without  title  if  use  not  detrimental  to  other; 
Batt  V.  Kelly,  75  App.  Div.  322,  78  N.  Y.  Supp.  142,  enjoining  use  by  owner  of 
party  wall  of  flues  built  into  it  for  exclusive  use  of  other  though  extending  2 
inches  beyond  center;  Moelier  v.  Wolkenberg,  67  App.  Div.  492,  73  N.  Y.  Supp. 
890  (dissenting  opinion),  majority  refusing  to  cancel  lis  pendens  in  action  to  en- 
join defendant  from  so  constructing  addition  to  party  wall  as  to  weaken  plain- 
tiff's house. 

Cited  in  footnote  to  Barry  v.  Edlavitch,  33  L.  R.  A.  294,  which  holds  easement 
acquired  by  possession  in  party  wall  appurtenant  to  estate. 

25  L.  R.  A.  670,  CASSGNE  v.  MARVIN,  143  N.  Y.  292,  38  N.  E.  285. 

25  L.  R.  A.  674,  LOUGH  v.  OUTERBRIDGE,  143  N.  Y.  271,  62  N.  Y.  S.  R.  324, 
42  Am,  St.  Rep.  712,  38  N.  E.  292. 

Motion  for  reargument  granted  in  144  N.  Y.  642,  39  N.  E.  494. 

Reaffirmed  on  reargument  in  145  N.  Y.  602,  65  N.  Y.  S.  R.  866,  40  N.  E.  164. 
Combinations   in   restraint   of   trade. 

Cited  in  John  D.  Park  &  Sons  Co.  v.  National  Wholesale  Druggists'  Asso.  54 
App.  Div.  227,  66  N.  Y.  Supp.  615,  Affirming  30  Misc.  679,  64  N.  Y.  Supp.  276, 
holding  manufacturers  may  combine  for  purpose  of  enforcing  contracts  made  in 
sale  of  goods  to  jobbers  and  retailers;  Kellogg  v.  Lehigh  Valley  R.  Co.  61  App. 
Div.  39,  70  N.  Y.  Supp.  237,  holding  complaint  charging  conspiracy  to  injure 
plaintiff's  business  and  refusal  of  defendant  railroads  to  carry  grain  shipped 
through  his  elevator,  sufficient  to  make  case  of  unlawful  combination;  Walah  v. 
Dwight,  40  App,  Div.  618,  58  N.  Y.  Supp.  91,  holding  contract  between  manu- 
facturer and  jobbers  and  retailers  to  deal  exclusively  in  his  goods  with  advantage 
of  lower  price  than  to  others  legal;  Reynolds  v.  Plumbers'  Material  Protective 
Asso.  30  Misc.  717,  63  N.  Y.  Supp.  303,  holding  advice  to  members  of  a  plumber's 
association  not  to  sell  goods  to  debtor  until  he  has  settled  for  goods  already  pur- 
chased is  not  unlawful  ^..terference  with  trade. 
Discrimination   by   pnblic   corporations. 

Cited  in  Gould  y.  Edison  Electric  Illuminating  Co.  29  Misc.  243,  60  N.  Y. 
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Supp.  559,  holding  reasonableness  and  uniformity  of  charges  of  quasi-public  cor- 
poration subject  to  inquiry  oy  court;  Sanford  v.  American  Dist.  Teleg.  Co.  13 
Mi^.  91,  34  N.  Y.  Supp.  144,  holding  district  telegraph  company  having  "call" 
instrument  in  bank,  liable  for  loss  of  property  which  it  undertook  to  carry  for 
bank's  employee,  who  used  instrument  to  call  messenger. 

Cited  in  footnotes  to  Griffin  v.  Goldsboro  Water  Co.  41  L.  R.  A.  240,  which 
holds  discrimination  in  rates  charged  consumers  for  water,  unlawful;  Western 
U.  Teleg.  Co.  v.  Call  Pub.  Co.  27  L.  R.  A.  622,  which  authorizes  difference  in 
telegraph  rates  to  morning  and  evening  paper;  State  v.  Southern  R.  Co.  41  L.  R. 
A.  246,  which  denies  carrier's  right  to  discriminate  in  favor  of  high  official, 
larger  shipper,  or  powerful  politician. 

"Viriiat    conatitntes    commoii    carrier. 

Cited  in  Faucher  v.  Wilson,  68  N.  H.  339,  39  L.  R.  A.  432,  38  Atl.  1002,  holdin;. 
truckman,  whose  business  is  limited  to  trucking  for  special  customers,  not  com 
mon  carrier  so  as  to  make  him  insurer  of  goods  carried;  Jackson  Architectun^. 
Iron  Works  v.  Hurlbut,  158  N.  Y.  38,  70  Am.  St.  Rep.  432,  62  N,  E.  665,  holdiii- 
general  truckmen  are  common  carriers. . 

Eifect   of   motlTe   upon    validity   of   action. 

Cited  in  note  (62  L.  R.  A.  706)  on  effect  of  bad  motive  to  make  actionable 
Dvhat  would  otherwise  not  be. 

Limited  in  People  v.  Duke,  19  Misc.  297,  44  N.  Y.  Supp.  336,  holding  officers 

and  agents  of  trading  corporation  may  become  criminally  liable  for  conspiracy  to 

secure  monopoly  by  threats  and  menaces  against  competitors. 

• 
"VITaiTer   of  Jary   trial. 

Cited  in  Hawkins  v.  Mapes-Reeve  Constr.  Co.  82  App.  Div.  78,  81  N.  Y.  Supp. 
794,  holding  jury  trial  waived  in  suit  for  foreclosure  of  mechanics'  lien  if  not 
asked  for  after  parties  had  notice  personal  judgment  could  be  recovered,  though 
lien  denied. 

"Viraiver  of  defense  of  adeqaate  remedy  at  la^r. 

Cited  in  Stuyvesant  v.  Weil,  26  Misc.  448,  67  N.  Y.  Supp.  592,  holding  de- 
fense of  adequate  remedy  at  law  waived  if  not  taken  by  answer;  Wakeman  v. 
Wilbur,  147  N.  Y.  664,  42  N.  E.  341;  Nickerson  v.  Canton  Marble  Co.  35  App. 
Div.  114,  54  N.  Y.  Supp.  706;  Stiefel  v.  New  York  Novelty  Co.  14  App.  Div. 
373,  43  N.  Y.  Supp.  1012;  Reilly  v.  Freeman,  1  App.  Div.  564,  37  N.  Y.  Supp. 
570, — holding  that  defense  of  adequr^te  remedy  at  law  cannot  be  first  set  up  on 
appeal. 

Distinguished  in  Weller  v.  Bartlett,  79  N.  Y.  S.  R.  627,  45  N.  Y.  Supp.  626, 
rescinding  contract  which  proof  shows  not  to  have  been  intentionally  fraudulent 
where  objection  that  action  was  at  law  not  raised  at  beginning  of  trial;  Everett 
V.  De  Fontaine,  78  App.  Div.  223,  79  N.  Y.  Supp.  692,  holding  the  want  of  rem- 
edy at  law,  being  essential  to  plaintiff's  case,  need  not  be  pleaded;  Vincent  v. 
Moriarty,  31  App.  Div.  494,  52  N.  Y.  Supp.  519,  holding  equitable  action  can- 
not be  changed  into  legal  action  with  money  judgment  where  contract  denied 
and  no  opportunity  offered  for  trial  by  jury;  Erste  Sokolower  Congregation  v. 
First  United  Royatiner  Sokolower  Verein,  32  Misc.  270,  66  N.  Y.  Supp.  356,  hold- 
ing defense  of  adequate  remedy  at  law  available  where  its  nonexistence  is  al- 
leged in  complaint  and  denied  in  answer;  McCann  v.  Hazard,  36  Misc.  11,  72 
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N.  Y.  Supp.  45,  holding  answer  to  complaint  by  administrators  of  partner  for 
accounting,  that  plaintiffs  have  adequate  remedy  at  law,  not  d.^murrable. 

25  L.  R.  A.  670,  PHENIX  INS.  CO.  v.  OAL\HA  LOAN  &  T.  CO.  41   Neb.  8S4. 

60  N.  W.  133. 
Rlarltts  off  inortflragree  under  insurance  policy  to  mortarairor. 

Reaffirmed  in  Hanover  F.  Ins.  Co.  v.  Bohn,  48  Neb.  747,  58  Am.  St.  Rep.  719, 
67  N.  W.  774,  holding  sale  by  mortgagor  subsequent  to  insurance,  without  writ- 
ten consent  of  company,  does  not  invalidate  mortgagee's  interest 

Cited  in  Oakland  Home  Ins.  Co.  v.  Bank  of  Commerce,  4-7  Neb.  724,  36  L.  R.  A. 
C74,  footnote  p.  673,  53  Am.  St.  Rep.  663,  66  N.  W.  646,  holding  provisions  of 
policy  not  made  applicable  to  mortgagee's  interest  by  rider  attached,  do  not 
affect  that  interest;  State  Ins,  Co,  v.  New  Hampshire  Trust  Co.  47  Neb.  70,  66 
N.  W.  1106,  holding  mortgagee  may  recover  notwithstanding  omission  to  state 
in  application  existence  of  another  mortgage  or  use  of  building  for  other  pur- 
pose than  livery  bam;  Farmers  &  M.  Ins.  Co.  v.  Newman,  58  Neb.  507,  78  X.  W. 
033,  holding  action  to  foreclose  mortgage  in  which  stay  after  judgment  obtained 
does  not  involve  the  property  in  litigation  to  defeat  mortgagee's  interest;  Bald- 
win V.  German  Ins.  Co.  105  Iowa,  385,  75  N.  W.  326,  holding  that  attaching  of 
mortgage  clause  to  void  policies  docs  revive  them  or  create  valid  contracts; 
Lowry  v.  Insurance  Co.  of  N.  A.  75  Miss.  46,  37  L.  R.  A.  779,  46  Am.  St,  Rep. 
587,  21  So.  664,  discussing  right  of  mortgagee  to  maintain  action  on  policy  when 
it  does  not  appear  that  mortgage  debt  is  unpaid;  Oakland  Home  Ins.  Co.  v.  Bank 
of  Commerce,  47  Neb.  724,  36  L.  R.  A.  674,  footnote  p.  673,  53  Am.  St.  Rep.  663, 
06  N.  W.  646,  holding  policy  not  avoided  as  to  mortgagee's  interest  by  insured's 
violation  of  provision  against  transfer  of  property  without  consent;  Key  esD  rel. 
Heaton  v.  Continental  Ins.  Co.  101  Mo.  App.  356,  74  S.  W.  162,  holding  indorse- 
ment of  mortgage  note,  and  deposit  of  policy  of  insurance  as  collateral  security, 
gives  indorser  sufficient  interest  to  maintain  action  on  policy. 

Cited  in  footnotes  to  Hocking  v.  Virginia  F.  &  M.  Ins.  Co.  30  L.  R.  A.   148, 
which   denies  mortgagee's   right    to    recover    where  mortgagor  bums  building: 
Syndicate  Ins.  Co.  v,  Bohn,  27  L.  R.  A.  614,  which  holds  mortgagee's  rigiits  un- 
der mortgage  clause  in  policy  not  affected  by  mortgagor's  false  statements;  Far- 
mers' Loan  &  T.  Co.  v.  Penn  Plate-Glass  Co.  56  L.  R.  A.  710,  which  denies  mort- 
gagee's lien  on  proceeds  of  insurance  on  premises  by  grantee  for  own  benefit; 
Shadgett  v.  Phillips  &  C.  Co.  56  L.  R.  A.  461,  which  holds  mortgagee  not  entitled 
to  insurance  procured  by  donee  for  own  benefit,  by  latter *s  knowledge  of  mort- 
gagor's failure  to  keep  agreement  to  insure;  Pioneer  Sav.  &  L.  Co,  v.  Providence- 
Washington  Ins.  Co.  38  L.  R.  A.  397,  which  holds  change  of  title  by  deed  from 
mortgagor  to  mortgagee  pending  application  for  insurance  not  fatal  to  insur- 
ance; Whiting  V.  Burkhardt,  52  L.  R.  A.  788,  which  holds  mortgagee's  rights  in 
policy  not  affected  by  conveyance  of  mortgagor's  interest  in  property;  Southern 
Home  Bldg.  &  L.  Asso.  v.  Home  Ins.  Co.  27  L.  R.  A.  844,  which  holds  standard 
mortgage  clause  not  relieve  mortgagee  from  necessity  of  proof  of  loss:  Boyd  v. 
Thuringia  Ins.  Co.  55  L.  R,  A.   IGo,  which  holds  question  of  forfeitui«e  of  pol- 
icy payable  to  mortgagee  not  determined  by  provisions  as  to  mortf^agor's  acts; 
Eddy  V.  London  Assur.  Corp.  25  L.  R.  A.  686,  which  construes  provision  against 
mortgagee's  interest  in  policy  being  "invalidated"  by  owner's  acts,  as  preventing 
reduction  for  other  insurance  taken  without  his  knowledge;   Delaware  Ins.  Co. 
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▼.  Greer,  61  L.  R.  A.  137,  which  holds  mortgagee's  indemnity  placed  at  risk  of 
every  act  and  omission  of  mortgagor  which  would  avoid  latter's  interest. 

Cited  in  note  (30  L.  R.  A.  630)  on  effect  of  riders  or  slips  attached  to  insur- 
ance policies. 

Distinguished  in  Jaskulski  v.  Citizens'  Mut.  F.  Ins.  Co.  131  Mich.  605,  02 
N.  W.  98,  holding  that  under  ordinary  mortgage  rider  on  policy  issued  to  mort- 
gagor, mortgagee  is  bound  by  condition  making  policy  void  on  transfer  of  prop- 
ertv  without  consent  of  insurer. 


25  L.  R.  A.  686,  EDDY  v.  LONDON  ASSUR,  CORP.  143  N.  Y.  311,  62  N.  Y.  S. 
R.  316,  38  N.  E.  307. 

Followed  in  Eddy  v.  Williamsburgh  City  F.  Ins.  Co.  143  N.  Y.  656,  38  N.  E. 
307,  without  discussion. 

ESifect  of  mortaraaror'a  acts  on  mortaraaree'a  interest  under  policy- 
Cited  in  Genesee  Falls  Permanent  Sav.  &  L.  Asso.  v.  United  States  F.  Ins.  Co. 
16  App.  Div.  588,  44  N.  Y.  Supp.  979,  holding  mortgagor's  failure  to  state  cor- 
rectly interest  in  insured's  premises,  not  within  mortgagee  clause  that  policy 
»hall  not  be  invalidated  by  "act  or  neglect  of  mortgagor;"  Hardy  v.  Lancashire 
Ins.  Co.  166  Mass.  214,  33  L.  R.  A.  244,  b6  Am.  St.  Rep.  395,  44  N.  E.  209,  hold- 
ing mortgagee's  right  to  full  payment  of  loss  under  mortgagee  clause  not  af- 
fected by  mortgagor's  taking  other  insurance,  though  fonner  policy  contains 
pro  rata  provision;  Baldwin  v.  German  Ins.  Co.  105  Iowa,  385,  76  N.  \V.  326, 
holding  attaching  mortgage  clauses  to  void  policies  does  not  revive  them  or 
create  valid  contracts. 

Cited  in  footnotes  to  Syndicate  Ins.  Co.  v.  Bohn,  27  L.  R.  A.  614,  which  holds 
mortgagee's  rights  under  mortgage  clause  in  policy  not  affected  by  mortgagor's 
false  statements;  Farmers*  Loan  &  T.  Co.  v.  Penn  Plate-Glass  Co.  56  L.  R.  A. 
710,  which  denies  mortgagee's  lien  on  proceeds  of  insurance  on  premises  by  gran- 
tee for  own  benefit;  Oakland  Home  Ins.  Co.  v.  Bank  of  Commerce,  36  L.  R.  A. 
673,  which  holds  policy  not  avoided  as  to  mortgagee's  interest  by  insured's  vio- 
lation of  provision  against  transfer  of  property  without  consent;  Delaware  Ins. 
Co.  V.  Greer,  61  L.  R.  A.  137,  which  holds  mortgagee's  indemnity  placed  at  risk 
of  every  act  and  omission  of  mortgagor  which  would  avoid  latter's  interest; 
Bo3*d  V.  Tliuringia  Ins,  Co.  55  L.  R.  A.  165,  which  holds  question  of  forfeiture 
of  policy  payable  to  mortgagee  not  determined  by  provisions  as  to  mortgagor's 
acts. 

Distinguished  in  Queen  Ins.  Co.  v.  Dearborn  Sav.  Loan  &>  Bldg.  Asso.  75  111. 
App.  377,  holding  parts  of  policy  indicated  therein  as  applicable  to  contract  with 
mortgagee  makes  complete  contract  to  exclusion  of  remainder  of  policy;  Sun 
Ins.  Office  V.  Varble,  103  Ky.  768,  41  L.  R.  A.  794,  46  S.  W.  486,  holding  fire 
insurance  company  bound  to  pay  loss  sustained  by  lessor  und^r  policy  issued 
to.  her,  notwithstanding  pa^onent  of  portion  of  loss  contracted  for  under  policies 
to  lessees,  where  lessee  not  required  to  rebuild. 

Trastee**   liability   for   misapplied    Inaarsnce   money. 

Cited  in  Re  Olmstead,  52  App.  Div.  618,  66  N.  Y.  Supp.  212,  holding  trustee 
liable  for  amount  of  insurance  directed  by  him  to  be  paid  to  person  in  posses- 
sion on  mere  verbal  understanding  that  it  be  used  in  repair  of  building;. 
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25  L.  R.  A.  691,  McGRAW  v.  DISTRICT  OF  COLUMBIA,  3  App.  D.  C.  405. 
Liability   for  safety  of  iMitliera. 

Cited  in  footnote  to  Brotherton  v.  Manhattan  Beach  Improv.  Co.  33  L.  R.  A. 
598,  which  requires  keeper  of  batliiug  resort  to  take  proper  precautions  for 
safety  of  bathers. 

25  L.  R.  A.  694,  WOOSTER  v.  MULLINS,  64  Conn.  340,  30  Atl.  144. 
Risht  to  arive  casting  vote. 

Cited  in  footnotes  to  State  ex  rel.  Morris  v.  McFarland,  39  L.  R.  A.  282,  which 
holds  auditor's  right  to  give  casting  vote  on  tie  vote  by  township  trustees  not 
limited  to  vote  by  ballot;  Cate  v.  Martin,  48  L.  R.  A.  613,  which  denies  mayors 
power  to  veto  action  by  aldermen  in  passing  on  election  for  member  of  board: 
State  ex  rel.  Young  v.  Yates,  37  L.  R.  A.  205,  which  holds  mayor's  right  to  cast 
ing  vote  in  case  of  tie  not  restricted  by  provision  requiring  majority  vote  of 
all  members  of  council;  Brown  v.  Foster,  31  L.  R.  A.  116,  which  authorize:^ 
mayor  to  vote  only  to  break  tie. 

Record  of  ayes  and   nay*. 

Cited  in  footnote  to  Board  of  Education  v.  Best,  27  L.  R.  A.  78,  which  hold*; 
mandatory,  provision  for  requiring  ayes  and  nays  on  motion  to  employ  teacher. 

25  L.  R.  A.  695,  Re  ROOSEVELT,  143  N.  Y.  120,  62  N.  Y.  S.  R.  130,  38  N.  E.  281. 
"Wliat    la^r   aroverna   taxable   transfers. 

Cited  in  State  ex  rel.  Garth  v.  Switzler,  143  Mo.  327,  40  L.  R.  A.  280,  65  Am. 
St.  Rep.  653,  45  S.  W.  245,  holding  collateral  succession  tax  is  governed  by  law 
in  force  at  death  of  testator;  Re  Meyer,  83  App.  Div.  384,  82  N.  Y.  Supp.  329. 
holding  vested  remainder  of  uncertain  value  taxable  according  to  law  in  force 
at  death  of  testator. 

Interests  subject  to  succession  tax. 

Cited  in  Talmadge  v.  Seaman,  85  Hun,  246,  32  N.  Y.  Supp.  906,  holding  con 
tingent  estate  in  remainder  subject  to  succession  tax  under  statute  existing  upon 
termination  of  life  estate,  though  statute  enacted  subsequent  to  will  creating  it: 
Re  Westurn,  152  N.  Y.  100,  46  N.  E.  315,  holding  transfer  tax  cannot  be  fixed 
until  finally  determined  whether  will  valid  or  property  passes  under  interstate 
laws;  Re  Sloane,  154  N.  Y.  114,  47  N.  E.  978,  holding  transfer  tax  assessable  on 
value  of  legacy,  dependent  on  widowhood  or  widow's  death,  after  deducting  value 
of  widow's  estate  during  widowhood;  Re  Hoffman,  143  N.  Y.  334,  38  N.  E.  311, 
holding  collateral  inheritance  tax  is  assessable  only  on  present  ownership  or  ab- 
solute right  of  future  enjoyment;  Coxe's  Estate,  193  Pa.  Ill,  44  Atl.  256,  holding, 
under  statute  laying  transfer  tax  upon  value  of  estate  when  right  of  possession 
accrues,  remainder  taxable  only  on  value  of  property  when  possession  acquired; 
Re  Vanderbilt,  68  App.  Div.  33,  74  N.  Y.  Supp.  450,  and  Billings  v.  People,  189 
111.  472,  59  L.  R.  A.  814,  59  N.  E.  798,  holding  future  contingent  remainders  not 
taxable  at  death  of  testator;  Re  Plum,  37  Misc.  471,  75  N.  Y.  Supp.  940,  holding 
remainders,  under  will  of  property  to  trustees  to  invest  and  divide  upon  con- 
tingencies happening  to  life  tenant,  not  presently  taxable;  Re  Babcock,  37  Misc. 
446,  75  N.  Y.  Supp.  926,  holding  taxation  of  remainders  when  life  tenant  has 
power  to  reduce  principal  postponed  until  value  determined;  Re  Eldridge,  29 
Misc.  738,  62  N.  Y.  Supp.   1026,  holding  legacies  to  remainder  men  dependent 
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Upon  survival  at  death  of  life  tenant  not  taxable  until  determinable;  Billings  v. 
People,  189  HI.  487,  59  L.  R.  A.  814,  59  N.  E.  798,  holding  transfer  tax  cannot 
be  assessed  on  remainder  until  life  estate  terminates;  People  v.  McCormick,  208 
III.  445,  64  L.  R.  A.  779,  70  N.  E.  350,  holding  estate  in  remainder,  if  subject  to 
defeasance,  is  not  liable  to  inheritance  tax  until  it  becomes  indefeasible;  Lick's 
Estate,  28  Pa.  Co.  Ct.  122,  holding  payment  of  inheritance  tax  by  executor  within 
three  months  after  death  of  testator,  erroneous,  where  payment  of  bequests  post- 
poned by  trust  created  by  will;  Re  Vanderbilt,  172  N.  Y.  77,  64  N.  E.  782  (dis- 
senting opinion),  majority  holding  trust  estate,  with  remainder  to  beneficiary 
contingent  only  upon  his  surviving  stated  period,  immediately  taxable;  Re  Pell, 
171  N.  Y.  54,  57  L.  R.  A.  543,  89  Am.  St.  Rep.  791,  63  N.  E.  789,  Reversing  60 
App.  Div.  290,  70  N.  Y.  Supp.  196,  holding  remainder,  vesting  prior  to  act,  but 
not  in  possession  until  subsequent  thereto,  not  taxable;  State  ew  rel.  Garth  v. 
Switzler,  143  Mo.  329,  40  L.  R.  A.  288,  05  Am.  St.  Rep.  653,  45  S.  W.  245,  holding 
tax  upon  whole  estate  of  deceased  payable  by  personal  representatives  of  estate, 
not  succession  tax,  but  one  upon  property;  Re  Dows,  52  L.  R.  A.  433,  which  holds 
real  property  subject  to  power  of  appointment,  converted  into  personalty,  subject 
to  transfer  tax  on  personalty. 

Distinguished  in  Re  Dows,  167  N.  Y.  234,  52  L.  R.  A.  436,  88  Am.  St.  Rep.  609, 
60  N.  E.  439,  holding  absolute  remainders  alienable,  devisable,  and  descendible, 
are  taxable. 

Validity   off   •accesaion    tax. 

Cited  in  footnote  to  Minot  v.  Winthrop,  26  L.  R.  A.  259,  which  upholds  rea- 
sonable succession  tax  on  transmission  of  decedent's  property. 

Kzemptlon    from    siiccemion    tax. 

Cited  in  Stellwagen  v.  Wayne  Probate  Judge,  130  Mich.  171,  89  N.  W.  728 
(dissenting  opinion),  majority  holding  exemption  of  $5,000  from  tax  is  to  be 
taken  from  estate  as  a  whole. 

Penalty  for  nonpayment  off  tax. 

Cited  in  Re  Davis,  91  Hun,  64,  36  N.  Y.  Supp.  822,  holding  per-cent  penalty 
for  nonpayment  of  transfer  tax  on  personal  property,  of  which  remainderman 
cannot  get  possession  until  death  of  life  tenant,  does  not  begin  to  run  until 
death  of  life  tenant. 


25  L.  R.  A.  697,  HARDIE  v.  HARDIE,  162  Pa.  227,  29  Atl.  886. 
Grounds    for    divorce. 

Cited  in  Mendenhall  v.  Mendcnhall,  12  Pa.  Super.  Ct.  296,  holding  desertion 
not  justified  on  ground  of  cruel  and  barbarous  treatment,  where  there  was  only 
short  struggle  resulting  in  slight  physical  injury;  Roth  v.  Roth,  16  Pa.  Super. 
Ct.  202,  holding  annoyance  by  husband  coming  to  house  and  rapping  on  door 
and  window  of  house  where  wife  lived  apart  is  not  sufficient  indignity  to  support 
action  for  divorce. 

Cited  in  footnotes  to  Tirrell  v.  Tirrell,  47  L.  R.  A.  750,  which  holds  mere 
payment  of  allowance  to  abandoned  wife  under  order  of  court  will  not  prevent 
divorce  for  desertion;  Maddox  v.  Maddox,  52  L.  R.  A.  628,  which  denies  right  to 
divorce  for  cruelty  from  failure  to  provide  suitable  dwelling  house,  clothing,  and 
food. 
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25  L.  R.  A.  699,  PRICE  v.  SCHAEFFER,  101  Pa.  530,  29  Atl.  279. 
"Wben  forelflTU  Jndsments  may  be  linpeacbed. 

Cited  in  Jones  v.  Quaker  City  Mut.  F.  Ins.  Co.  23  Pa.  Co.  Ct.  531,  9  Pa.  Dist, 
R.  214,  holding  judgment  of  another  state  can  lx»  impeached  to  show  want  of 
jurisdiction  through  failure  to  perve  process;  VVilmer  v.  Lewis.  24  Pa.  Co.  Ct. 
616,  hokling  judgments  entered  solely  on  authenticated  transcripts  of  judgments 
of  another  state  void  ab  initio;  Com.  v.  Bolich,  18  Pa.  Co.  Ct.  403,  holding  judg- 
ment of  divorce  in  another  state,  void  because  process  not  served,  unavailing 
elsewhere;  Levison  v.  Blumonthal,  10  Kulp,  256,  holding  judgment  of  another 
state  will  not  be  given  '^faith  and  credit"  when  cause  of  action  had  ceased  to 
exist  before  judgment  rendered;  i^vison  v.  Blumenthal,  8  Northampton  Co.  Rep. 
38,  holding  judgment  rendered  in  favor  of  defendant  in  one  state  good  defen**- 
to  action  on  judgment  subsequently  obtained  by  plaintiff  on  same  cause  of  aeticn 
in  another  state. 

Distinguished  in  Schnadcr  v.  Bender,  8  Northampton  Co.  Rep.  262,  19  Lane. 
L.  Rev.  198,  holding  personal  judgment  against  nonresident  in  action  in  rem 
not  subject  to  attack  in  action  thereon  in  another  state,  where  defendant  sub- 
mitted himself  to  jurisdictio'i  oi  court. 

25  L.  R.  A.  701,  WALTON  v.  KENDRICK,  122  Mo.  504,  27  S.  W.  872. 
Proof  off  execution  of  irlU. 

Cited  in  Schierbaum  v.  Schemme,  167  Mo.  16,  80  Am.  St  Rep.  604,  57  S.  TV. 
526,  and  Gordon  v.  Burria,  141  Mo.  613,  43  S.  W.  642,  holding  declarations  of 
testratrix  made  subsequent  to  execution  of  will,  inadmissible;  Throckmorton  v. 
Holt,  180  U.  S.  571,  45  L.  ed.  673,  21  Sup.  Ct.  Rep.  474,  holding  declarations  of 
deceased,  and  letters  written  after  execution  of  will,  inadmissible  upon  question 
of  its  having  been  forged;  Ortt  v.  Leonhardt,  102  Mo.  App.  43,  74  S.  W.  4*23 
(concurring  opinion),  holding  witnesses  attesting  testator's  signature  must  know 
instrument  is  "last  will,"  and  be  able  to  so  testify  upon  proof  of  will. 

Distinguished  in  Mendenhall's  Will,  43  Or.  557,  73  Pac.  1033,  holding  recitals 
in  attestation  clause  cannot  prevail  against  positive  and  convincing  proof  that 
will  was  not  signed  when  witnessed. 

25  L.  R.  A.  710,  NORFOLK  &  W.  R.  CO.  v.  HOOVER,  79  Md.  253,  47  Am.  St 

Rep.  392,  29  Atl.  994. 
'Wbo    are    felloir    servants. 

Cited  in  Hearn  v.  Quillen,  94  Md.  45,  50  Atl.  402,  holding  operating  sawmill 
is  not  same  general  business  as  that  of  erecting  shed  roof  over  mill;  Missouri 
P.  R.  Co.  V.  Lyons,  54  Neb.  640,  75  N.  W.  13.  holding  each  member  of  two  switch- 
ing crews,  switching  same  cars  under  general  supervision  of  yardmaster,  fellow 
servants,  although  each  crew  with  different  foreman;  Missouri,  K.  &  T.  R.  Co.  v. 
Elliott,  42  C.  C.  A.  204,  102  Fed.  Ill,  holding  superior  servant  is  fellow  senant 
of  those  under  him  unless  ab  has  entire  management  of  business;  Marylar^^ 
Clay  Co.  V.  Goodnow,  95  Md.  355,  51  Atl.  292  (dissenting  opinion),  majority 
holding  superintendent  of  company  is  fellow  servant  with  laborers  engaged  by 
another  employee  to  do  work. 

Cited  in  notes  (50  L.  R.  A,  429)  on  what  servants  are  deemed  to  be  in  same 
common  emploj'ment,  apart  from  statutes,  where  no  questions  as  to  vice  prin- 
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cipalship  arise;  (51  L.  R.  A.  615,  567,  578,  584,  612)  on  vice  principalship  con- 
sidered with  reference  to  superior  rank  of  negligent  servant;  (54  L.  R.  A.  95) 
on  vice  principalship  as  determined  with  reference  to  character  of  act  which 
caused  injury;  (25  L.  R.  A.  387,  392)  on  train  despatcher  and  tel^raph  operator 
as  fellow  servants  of  trainmen. 

Disapproved  in  Wallace  v.  Boston  &  M.  R.  Co.  72  N.  H.  517,  57  Atl.  913, 
holding  train  despatcher  causing  collision  through  erroneous  orders  not  fellow 
servant  of  hrakeroan  injured  thereby. 

Kno^rledare    «•    element    of    master's    liability. 

Cited  in  Weeks  v.  Scharer,  49  C.  C.  A.  377,  111  Fed.  335,  holding  notice  of  in- 
competence to  shift  boss  without  authority  to  discharge  men  not  notice  to 
master. 

Cited  in  notes  (41  L.  R.  A.  47,  97,  98)  on  knowledge  as  element  of  employer's 
liability  to  injured  servants;  (40  L.  R.  A.  146)  on  intoxication  as  affecting 
negligence. 

niaater'a   duty  as   to   rules  and   employment    of  servants. 

Cited  in  notes  (^3  L.  R.  A.  347)  on  duty  of  master  and  servant  as  to  rules 
promulgated  for  safe  conduct  of  business;  (48  L.  R.  A.  390)  on  duty  of  master 
as  to  employment  of  servants. 

Disapproved  in  Baltimore  &  O.  R.  Co.  v.  Henthome,  19  C.  C.  A.  629,  43 
U.  S.  App.  113,  73  Fed.  640,  holding  officer  entitled  to  suspend  servant  tem- 
porarily is  one  authorized  to  receive  notice  for  company  of  his  incompetency. 

Evidence  of  incompetence  of  servants. 

Cited  in  Baltimore  &  p.  R.  Co.  v.  Hentliome,  19  C.  C.  A.  627,  43  U.  S.  App. 
113,  73  Fed.  638;  Stoll  v.  Daly  Min.  Co.  19  Utah,  284,  57  Pac.  295;  Park  v. 
Xew  York  C.  &  H.  R.  R.  Co.  85  Hun,  186,  32  N.  Y.  Supp.  482,  — holding  evidence 
of  reputation  as  to  care  and  prudence  of  brakeman  admissible  on  subject  of 
notice  to  master  before  employment;  Gier  v.  Los  Angeles  Consol.  Electric  R.  Co. 
108  Cal.  134,  41  Pac.  22,  holding  servant's  reputation  for  carelessness  not  proof 
of,  but  admissible  upon,  question  of  actual  unlitncss;  Green  v.  Western  American 
Co.  30  Wash.  116,  70  Pac.  310,  holding,  in  action  for  personal  injury  to  coal 
miner  from  fall  of  roof,  evidence  of  specific  acts  of  incompetence  of  pit  boss  is 
competent. 

25  L.  R.  A.  719,  DEYO  v.  HAMMOND,  102  Mich.  122,  60  N.  W.  455. 
aierarer   of   conversation   In    ^vrltten   contract. 

Cited  in  Leffel  v.  Piatt,  126  Mich.  453,  80  X.  W.  Go,  holding  prior  conversation 
as  to  testing  machinery  merged  in  written  contract  of  sale,  under  which  pur- 
chaser was  to  accept  or  return  machinery  within  thirty  days. 

25  L.  R.  A.  721,  MULLEN  v.  SANliORN,  79  Md.  364,  47  Am.  St.  Rep.  421,  29 

Atl.  522. 
Immnnlty  of  nonresident  anltor  or  iritness. 

Cited  in  Cooper  v,  Wyman,  122  N.  C.  785,  65  Am.  St.  Rep.  731,  29  S.  E.  947, 
holding  process  in  another  action  cannot  be  served  on  nonresident  coming  into 
state  solely  as  suitor  or  witness;  Monroe  v.  St.  Clair  Circuit  Judge,  125  Mich. 
285,  52  L.  R.  A.  190.  footnote  p.  189,  84  N.  W.  305,  holding  vendor  of  libeled 
vessel  coming  into  state,  at  request  of  purchaser,  to  procure  release,  not  exempt 
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from  arrest  in  another  suit  brought  by  such  purchaser;  Guynn  t.  McDaneld.  4 
Idaho,  610,  95  Am.  St.  Rep.  158,  43  Pac.  74,  holding  nonresident  attending  term 
of  Federal  court  as  plaintiff  in  action,  not  exempt  from  service  of  summons  in 
action  in  state  court,  brought  by  defendant  in  former  suit;  Murray  v.  Wilcox, 
122  Iowa,  192,  64  L.  R.  A.  537,  101  Am.  St.  Rep.  263,  97  N.  W.  1087,  holding 
nonresident  defendant  in  criminal  proceeding  brought  into  state  on  extradition, 
not  subject  to  service  of  original  notice  in  civil  action,  and  referring  with  ap- 
proved to  annotation  in  25  L.  R.  A.  721. 

Annotation  in  25  L.  R.  A.  721,  referred  to  approvingly  in  Greenleaf  v.  People's 
Bank,  133  N.  C.  299,  63  L.  R.  A.  503,  98  Am.  St.  Rep.  709,  45  S.  E.  638,  holding 
nonresident  attorney  not  exempt  from  service  of  process  when  coming  into  state 
to  transact  business  before  courts  for  client. 


26  L.  R.  A.  739,  BALDWIN  v.  HOSMER,  101  Mich.  119,  59  N.  W.  432. 

Riarltt  to  WkMmetm  of  inaolvent  corporation  in  hand*  of  receiver. 

Cited  in  Wheeler  v.  Dime  Sav.  Bank,  116  Mich.  271,  72  ,Am.  St.  Rep.  521, 
74  N.  W.  496,  holding  member  of  benevolent  association  of  another  state,  over 
which  receiver  appointed  in  that  state,  cannot  by  garnishment  in  this  state  obtain 
advantage  over  other  members;  Baldwin  v.  Hosmer,  101  Mich.  436,  59  X.  W.  669, 
holding  injunctiwi  petitioned  by  ancillary  receiver  of  foreign  benevolent  associa- 
tion against  garnishment  proceedings  by  local  creditor  to  subject  fund  held 
within  jurisdiction,  properly  refused;  Sands  v.  E.  S.  Greeley  &  Co.  31  C.  C.  A. 
425,  69  U.  S.  App.  610,  88  Fed.  132,  holding  that  appropriation  of  local  assets 
to  claims  of  local  creditors  to  prejudice  of  title  of  foreign  receiver  is  matter  of 
judicial  discretion,  and  refusal  to  make  such  appropriation  will  not  be  disturbed 
on  appeal  where  claims  of  creditors  of  equal  validity  and  equity;  MacMurray  v. 
Sidwell,  155  Ind.  566,  80  Am.  St.  Rep.  255,  58  N.  E.  722,  holding  local  receiver 
of  foreign  building  association  should  not  pay  local  creditors  in  full,  but  turn 
over  net  proceeds  of  fund  to  general  receiver  appointed  in  foreign  state,  for  gen- 
eral distribution,  but  under  conditions  protecting  rights  of  local  creditors;  Smith 
V.  Taggart,  30  C.  C.  A.  567,  57  U.  S.  App.  493,  87  Fed.  98,  holding  that  ancillary' 
receivers  of  benevolent  association  should  transmit  to  receiver  appointed  in  state 
where  association  was  incorporated,  all  funds  in  their  hands  belonging  to  su- 
preme lodge;  Hale  v.  Bugg,  82  Fed.  37,  refusing  upon  petition  for  appointment 
of  ancillary  receiver  for  foreign  corporation  to  interfere  with  sheriff's  possession 
of  property  under  previous  attachment  proceedings  in  state  court. 

Cited  in  footnotes  to  Failey  v.  Fee,  32  L.  R.  A.  311,  which  requires  paj-ment 
of  established  debts  before  sending  assets  to  receiver  at  domicil  of  foreign  in- 
solvent corporation;  Castleman  v.  Templeman,  41  L.  R.  A.  367,  which  denies  re- 
ceiver's power  to  consent  to  decree  in  other  state  for  payment  of  assessments  by 
stockholders  to  creditors. 

Cited  in  notes  (34  L.  R.  A.  740)  on  right  to  enforce  stockholder's  liability  out- 
side of  state  of  incorporation;  (38  L.  R.  A.  98)  on  distribution  of  assets  of  in- 
solvent insurance  company. 

Ri^ltt  of   forelflrn  receiver  to  sue. 

Cited  in  Gray  v.  Josselyn,  117  Mich.  24,  76  N.  W.  96,  referring  to,  without 
deciding,  the  question  whether  foreign  receiver  will  be  permitted  to  sue  for  debt 
due  estate  in  contravention  of  rights  of  local  creditors. 


721-746.J  L.RX  CASES  AS  AUTHORITIES.  831 

25    L.  R.  A.  744,  POOLE  v.  CONSOLIDATED  STREET  R.  CO.  100  Mich.  379, 

59  N.  W.  390. 
CToimtribatory  nearliflreiiee  of  injured  paaaenarer. 

Cited  in  Fillinghaxn  y.  St.  Louis  Transit  Co.  102  Mo.  App.  589,  77  S.  W.  314, 
holding  passenger  on  street  car  not  negligent  in  alighting  at  dangerous  place, 
ivhen  invited  to  do  so  by  conductor;  Richard  y.  Detroit,  R.  R.  &  L.  O.  R.  Co. 
120  Mich.  462,  89  N.  W.  52,  holding  street  car  passenger  alighting  upon  erroneous 
call  of  stopping  point  by  conductor,  and  injured  by  sudden  starting  of  car,  not 
negligent. 

•Fury  trial. 

Cited  in  Hennig  v.  Globe  Foundry  Co.  112  Mich.  618,  71  N.  W.  166,  holding 
defendant  has  right  to  have  his  theory  of  case  presented  to  jury  by  judge. 

25  L.  R.  A.  746,  WARREN  v.  FIRST  NAT.  BANK,  149  111.  9,  38  N.  E.  122. 

Preferences   by   Insolyent   eorporatlon. 

Cited  in  State  Nat.  Bank  v.  Union  Nat.  Bank,  168  Til.  526,  48  N.  E.  82,  hold- 
ing insolvency  does  not  deprive  corporation  of  power  to  mortgage  corporate 
property  to  bona  fide  creditor,  although  mortgagee  thereby  secure  preference  to 
other  creditors;  O'Donnell  v.  Illinois  Steel  Co.  53  111.  App.  332,  holding  deed 
made  by  corporation  to  trustee  to  secure  indebtedness  upon  which  the  directors 
were  liable  should  be  set  aside;  Blair  v.  Illinois  Steel  Co.  159  111.  362,  31  L.  R. 
A.  274,  42  N.  E.  895,  holding  insolvent  corporation  may  bona  fide  prefer  a 
creditor,  though  she  be  aunt  of  three  of  its  directors;  Illinois  Steel  Co.  v.  O'Don- 
nell,  156  111.  630,  31  L.  R.  A.  266,  47  Am.  St.  Rep.  245,  41  N.  E.  185,  and  Gottlieb 
V.  Miller,  154  111.  52,  39  N.  E.  992,  holding  that  insolvent  corporation  may  prefer 
creditors  subject  to  same  conditions  as  individuals;  J.  W.  Butler  Paper  Co.  v. 
Robbins,  151  111.  621,  38  N.  E.  153,  holding  president  of  corporation  may  not 
prefer  his  wife  as  creditor  in  pursuance  of  plan  to  exchange  her  holdings  of 
stock  into  demand  judgment  notes;  Peterson  v.  Brabrook  Tailoring  Co.  150  111. 
295,  37  N.  E.  242,  holding  entry  of  judgment  by  confession  of  corporation  and 
issue  of  execution  thereon  is  not  of  itself  a  diversion  or  misappropriation  of  a 
trust  fund. 

Cited  in  footnote  to  Adams  &  W.  Co.  v.  Deyette,  31  L.  R.  A.  497,  which  denies 
right  to  prefer  debt  for  money  borrowed  by  corporation  to  purchase  its  own  stock. 

ESxtraterritorial    effect    of    lavra   and   decisions. 

Cited  in  Nathan  v.  Lee,  152  Ind.  239,  43  L.  R.  A.  824,  62  N.  E.  987,  upholding 
mortgage  on  local  real  estate  given  by  insolvent  foreign  corporation  to  preferred 
creditors,  notwithstanding  decision  of  court  of  oorporaticm's  residence  that  dis- 
position of  property  must  be  for  equal  benefit  of  all  creditors. 

AMivniB^Bt  of  fund  not  yet  in  ezlatenee* 

Cited  in  Smith  v.  Bates  Mach.  Co.  182  111.  169,  56  N.  E.  69,  Affirming  79  IlL 
App.  526,  and  Young  v.  Jones,  180  111.  220,  64  N.  E.  235,  holding  equitable  assign- 
ment of  part  of  fund  valid  though  fimd  only  potentially  in  existence;  Brewer  v. 
Griesheimer,  104  111.  App.  331,  holding  unearned  wages  or  salary  assignable. 

Snfllciency  of  transcript. 

Cited  in  Baltimore  &  O.  R.  Co.  y.  Gaulter,  165  111.  235,  46  N.  E.  256,  holding 
transcript  sufficient  which  contains  true  and  complete  transcript  of  the  record. 
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25  L.  R.  A.  755,  STATE  ex  rel  CHILDS  v.  MINNETO>rKA,  57  Minn.  526,  51> 

N.  W.  972. 
Incorporation    of    villaarea. 

Followed  in  State  ex  rel.  Childs  v.  Fridley  Park,  61  Minn.  146,  63  N.  W.  613, 
and  State  ex  rel  Douglas  v.  Holloway,  90  Minn.  272,  96  N.  W.  40,  holding  inclu- 
sion of  large  tracts  of  agricultural  land  not  suburban  in  character,  nor  having 
unity  of  interest  with  platted  lands  having  compact  nucleus  of  population, 
illegal. 

Cited  in  State  ex  rel  Hammond  v.  Dimond,  44  Neb.  100,  62  N.  W.  498,  holding 
under  statute  permitting  incorporation  of  sections,  or  parts  thereof,  platted  into 
blocks  and  lots  and  adjacent  territory,  only  such  lands  as  have  a  nucleus  of 
population  and  those  really  suburban  in  character  can  be  included;  State  ex  rel 
Railroad  &  W.  Comrs.  v.  Minneapolis  &  St.  L,  R.  Co.  76  Minn.  474,  79  N.  W. 
510,  holding  statute  requiring  building  of  stations  and  stopping  trains  at  village- 
refers  to  incorporated  villages;  St.  Paul  Gaslight  Co.  v.  Sandstone,  73  Minn.  231, 
75  N.  W.  1050,  holding  valid,  statute  delegating  to  thirty  petitioners  the  initia- 
tive in  organizing  village  from  certain  lands;  State  ex  rel  Holland  v.  Lammers. 
113  Wis.  414,  89  N.  W.  501,  holding  power  to  incorporate  village  limited  to  such 
land  as  has  a  reasonably  compact  cenl^er  or  nucleus  of  population,  and  is  not 
merely  agricultural. 

Cited  in  note  (35  L.  R.  A.  397)  on  what  constitutes  a  village. 


Proper  remedy  to  onat  mnniciiml  corporation. 

Cited  in  State  ex  rel  Childs  v.  Crow  Wing  County,  66  Minn.  529,  35  L.  R.  A. 
746,  69  N.  W.  925,  holding  quo  warranto  will  lie  to  oust  municipal  corporation 
from  specific  territory  over  which  it  wrongfully  exercises  jurisdiction. 

"Wbat  fomm  mast  determine  learnllty  of  mnnicipal  Incorporation. 

Cited  in  State  ex  rel  Holland  v.  Lammers,  113  Wis.  415,  89  N.  \\\  501,  holding 
question  of  legality  of  attempted  incorporation  of  village,  judicial,  and  not  legis- 
lative. 

25  L.  R.  A.  759,  STATE  v.  HOSKINS,  58  Minn.  35,  59  N.  W.  545. 

Class  learlslatlon. 

Cited  in  State  v.  Slierod,  80  Minn.  450,  50  L.  R.  A.  663,  81  Am.  St.  Rep.  268, 
83  N.  W.  417,  declaring  valid,  exercise  of  police  power  to  regulate  manufacture 
and  sale  of  baking  powder;  State  v.  Whitaker,  160  Mo.  71,  60  S.  W.  1068,  holding 
act  requiring  screens  to  protect  electric  motormen  from  weather  not  class  legis- 
lation. 

Cited  in  footnotes  to  State  v.  Nelson,  26  L.  R.  A.  317,  which  holds  valid,  re- 
quirement of  glass  or  other  material  to  protect  motormen  on  electric  cars:  In- 
dianapolis Union  R.  Co.  v.  Houlihan,  54  L.  R.  A.  787,  which  sustains  statute  mak- 
ing railroad  company  liable  to  employees  for  injuries  by  negligence  of  specified 
servants;  People  ex  rel  Nechamcus  v.  City  Prison,  27  L.  R.  A.  718,  which  up- 
holds act  requiring  examination  and  certificate  from  employing  or  master 
plumbers;  Re  Morgan,  47  L.  R.  A.  52,  which  holds  void.,  eight-hour  law  applying 
to  smelters. 

Cite<i  in  notes  (32  L.  R.  A.  853)  on  police  power  to  protect  health  of  employees; 
(31  L.  R.  A.  804,  805)    on  police  regulation  of  electric  companies. 
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Impalrinar  obligation   of  contract* 

Cited  in  note  (50  L.  R.  A.  145)  on  privilege  of  using  streets  as  a  contract 
within  constitutional  provision  against  impairing  obligation  of  contracts. 

Cmel  or  nnnaaal  pnniahmenta. 

Cited  in  note  (35  L.  R.  A.  577)  on  cruel  and  unusual  punishments. 

25  L.  R.  A.  701,  AVERELL  v.  SECOND  NAT.  BANK,  2  App.  D.  C.  470. 

25  L.  R.  A.  706,  CASE  v.  HALL,  52  Ohio  St.  24,  38  N.  E.  618. 
Merarer  of   mortgrase    in    title* 

Cited  in  Hulshoff  v.  Bowman,  19  Ohio  C.  C.  558,  holding  that  merger  of  mort- 
gage in  deed  may  be  prevented  by  agreement. 

25  L.  R.  A.  770,  BOARD  OF  EDUCATION  v.  STATE,  51  Ohio  St.  531,  40  Am. 

St.  Rep.  588,  38  N.  E.  014. 
Taxlns   poipver  of  lesialatnre. 

Cited  in  Caldwell  v.  Cuyahoga  County,  15  Ohio  C.  C.  171  (Affirming  5  Ohio 
N.  P.  162),  holding  unconstitutional,  statute  fixing  amount  recoverable  for  in- 
juries from  mob  violence  without  regard  to  damages  sustained;  New  York  L. 
Ins.  Co.  V.  Cuyahoga  County,  45  C.  C.  A.  241,  106  Fed.  131,  Reversing  99  Fed. 
852,  holding  act  authorizing  commissioners  of  county  to  issue  bonds  in  payment 
of  property  obtained  through  unconstitutional  legislation  valid. 

Cited  in  footnotes  to  Ingram  v.  Colgan,  28  L.  R.  A.  187,  which  upholds  bounty 
for  killing  coyotes;  State  ew  rel.  Sayre  v.  Moore,  25  L.  R.  A.  774,  which  author- 
izes appropriation  to  reimburse  county  for  expenses  of  murder  trial. 

What   la   Judicial   inqairy. 

Cited  in  New  York  L.  Ins.  Co.  v,  Cuyahoga  County,  99  Fed.  856,  declaring  deter- 
mination of  question  of  equitable  or  moral  obligation  to  pay  public  indebtedness 
is  judicial,  and  not  legislative. 

25  L.  R.  A.  774,  STATE  ex  rel.  SAYRE  v.  MOORE,  40  Neb.  854,  59  N.  W.  755. 
Attorney'*   lien. 

Cited  in  footnote  to  Loofbourow  v.  Hicks,  55  L.  R.  A.  874,  which  holds  lien 
for  attorney's  fees  allowed  by  judgment  of  foreclosure  enforceable  against  land 
bid  in  by  mortgagee  or  assignee. 

What    la   appropriation. 

Cited  in  footnotes  to  Board  of  Education  v.  State,  §6  L.  R.  A.  770,  which  holds 
unconstitutional,  act  authorizing  board  of  education  to  levy  tax  to  pay  claim  for 
which  no  obligation  exists;  Ingram  v.  Colgan,  28  L.  R.  A.  187,  which  upholds 
bounty  for  killing  coyotes. 

Cited  in  note  (42  L.  R.  A.  37,  49)  on  what  claims  constitute  valid  demands 
against  a  state. 

Distin^ished  in  State  ex  rel.  Norfolk  Beet-Sugar  Co.  v.  Moore,  50  Neb.  99, 
Gl  Am.  St.  Rep.  538,  69  N.  W.  373,  holding  act  providing  for  beet-sugar  boi&ties 
not  an  appropriation  because  not  specific  or  limited. 

When   naandanina   Trill    iimne. 

Cited  in  State  ex  rel.  Simons  v.  Cornell,  51  Neb.  555,  71  N.  W.  300,  denying 
L.  R.  A.  Au.— Vol.  III.— 53. 
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mandamus  to  compel  auditor  to  pay  salary  of  public  officer  who  has  failed  to 
swear  to  or  affirm  liis  claim;  State  ex  rel.  Society  of  Home  for  Friendless  v. 
Cornell,  54  Neb.  160,  74  N.  W.  398,  refusing  mandamus  to  compel  auditor  to 
issue  warrant  for  claim  disallowed  by  him;  State  ex  rel.  New  Orleans  Canal  4 
Bkg.  Co.  V.  Heard,  47  La.  Ann.  1693,  47  L.  R.  A.  523,  18  So.  746,  compelling 
state  auditor  to  pay  claim  against  state  in  pursuance  of  resolution  of  legislalun*: 
State  ex  rel.  Butler  County  Agri.  Soc.  v.  Coufal,  I  Herdman  (Xcb.)  132,  95  X.  W. 
362,  holding  allowance  by  county  supervisors  of  statutory'  sum  due  county  a^i- 
cultural  society  may  be  compelled  by  mandamus. 

Cited  in  notes  ( 58  L.  R.  A.  843 )  on  original  jurisdiction  of  court  of  last  resort 
in  mandamus  case;  (47  L.  R.  A.  516)  on  unconstitutionality  of  statute  as  defense 
against  mandamus  to  compel  its  enforcement. 

Distinguished  in  Burton  v.  Furman,  115  N.  C.  172,  20  S.  E.  443,  holding  that 
mandamus  will  not  lie  against  state  officers  to  compel  them  to  audit  and  pay 
from  statutory  fund,  claim  of  attorney  for  services  rendered  to  state. 
Contractu    to    procure    leflrinlatlon. 

Cited  in  Richardson  v.  Scott's  Bluff  County,  69  Neb.  406,  48  L.  R.  A.  297. 
30  Am.  St.  Rep.  682,  81  N.  W.  309,  declaring  void  an  agreement  to  compensate 
lobbyist  for  procuring  passage  of  act  to  reimburse  county  for  expense  of  murder 
trial. 
.Ippolntment    of   police   board   by   governor. 

Cited  in  State  ex  rel.  Atty.  Gen.  v.  Moores,  55  Neb.  523,  41  L.  R.  A.  63S,  76 
N.  W.  175  (dissenting  opinion),  majority  holding  act  granting  governor  power 
to  appoint  metropolitan  police  board  invalid. 

25  L.  R,  A.  781,  Re  GAGE,  141  N.  Y.  112,  56  N.  Y.  S.  R.  662,  35  N.  E.  1094. 
Learlalatlve  poTrer  over  election*  and  removal*  from  office. 

Cited  in  Spitzer  v.  Fulton,  33  Misc.  266,  68  N.  Y.  Supp.  660,  holding  legisla- 
ture may  determine  persons  qualified  to  vote  for  village  officers  and  as  to  such 
officers  constitutional  provisions  as  to  elections  do  not  apply;  People  ex  reZ.  Goring 
V.  Wappingers  Falls,  83  Hun,  135,  31  N.  Y.  Supp.  758,  holding  office  of  justice  of 
peace,  having  been  determined  by  legislature  to  be  elective,  came  under  constitu- 
tional provisions  as  to  election  by  the  people;  Harris  v.  Burr,  32  Or.  362,  39 
L.  R.  A.  771,  footnote  p.  768,  52  Pac.  17,  holding  women  may  vote  at  school 
meeting  for  director  notwithstanding  constitutional  provision  limiting  right  to 
'*vote  at  all  elections  authorized  by  law**  to  male  citizens;  People  ex  rel.  Coffey  v. 
Democratic  General  Committee,  164  N.  Y.  348,  51  L.  R.  A.  679,  58  X.  E.  124 
(dissenting  opinion),  majority  denying  power  of  county  committee  of  political 
party  to  remove  one  of  its  members;  People  v.  Dooley,  171  N.  Y.  82,  63  X.  E. 
815,  holding  legislature  cannot  provide  for  election  of  local  magistrates  in  one 
division  of  city  borough  and  for  appointment  of  same  class  of  magistrates  in 
another  division. 

Cited  in  footnote  to  Gougar  v.  Timberlake,  37  L.  R.  A.  644,  which  denies  right 
of  women  to  vote  under  provision  giving  right  to  "male"  citizens. 

25  L."'R,  A.  784,  BOTTOMS  v.  SEABOARD  &  R.  R.  CO.  114  N.  C.  699,  41  Am. 

St.  Rep.  799,  19  S.  E.  730. 
Impntable    nearliflr^nce. 

Cited  in  Warren  v.  Manchester  Street  R.  Co.  70  N.  II.  362,  47  Atl.  735,  refusing 
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to  impute  to  infant  of  three  years  negligence  of  parent  in  permitting  it  to  go  un- 
attended upon  street  through  which  street  railway  ran;  Soutli  Covington  &  C. 
Street  R.  Co  v.  Eerrklotz,  104  Ky.  414,  47  S.  W.  265,  holding  negligence  of 
father  not  imputable  to  child  under  four  years  whose  arm  was  crushed  by  street 
car;  Cliicago  G.  W.  R.  Co.  v.  Kowalski,  34  C.  C.  A.  4,  92  Fed.  312,  refusing  to 
impute  to  infant  of  three  months  the  negligence  of  father  and  mother  with 
whom  it  was  riding;  Berry  v.  Lake  Erie  &  W.  R.  Co.  70  Fed.  683,  refusing  to 
impute  mother's  negligence  to  child  of  seven  years  crossing  railroad;  Evansville 
V.  Senhenn,  151  Ind.  54.  41  L.  R.  A.  732,  footnote  p.  728,  68  Am.  St.  Rep.  218. 
47  N.  E.  634,  refusing  to  impute  negligence  of  parent  to  child  of  five  years 
crippled  by  fall  of  pile  of  lumber  in  street;  Bradley  v.  Ohio  River  R.  Co.  126 
N.  C.  742,  36  S.  E.  181,  upholding  instruction  to  jury  that  deceased  killed  by  cars 
backing  onto  stage  not  responsible  for  conduct  of  driver  unless  she  assumed  to 
direct  or  control  him;  Duval  v.  Atlantic  Coast  Line  R,  Co.  134  N.  C.  349,  65 
L.  R.  A.  729,  101  Am.  St.  Rep.  830,  46  S.  E.  750,  holding  negligence  of  driver  of 
buggy  not  imputable  to  daughter  riding  with  him. 

Cited  in  footnotes  to  Ploof  v.  Burlington  Trax?tion  Co.  43  L.  R.  A.  108,  which 
holds  parent's  negligence  in  permitting  ten-year  old  boy  in  street  not  proximate' 
cause  of  accident  from  his  attempt  to  cross  street  in  front  of  street  car;  Ives 
y.  Welden,  54  L.  R.  A.  854,  which  holds  child  injured  by  explosion  of  unlabeled 
gasoline,  not  affected  by  father's  negligence;  Nashville  R.  Co.  v.  Howard,  64 
L.  R.  A.  437,  which  holds  negligence  of  mother  not  imputable  to  child  four  yeart 
old  thrown  from  street  car  by  jolting. 

DiitT'   of   railroad    to   treapaaaer. 

Explained  in  Jeffries  v.  Seaboard  Air  Line  R.  Co.  129  N.  C.  240,  30  S.  E.  836 
holding  railroad  liable  if  engineer  by  looking  ahead  could  have  seen  child  on 
track  in  time  to  avoid  striking  it. 

Cited  in  Mason  v.  Southern  R.  Co.  58  S.  C.  81,  53  L.  R.  A.  918,  footnote  p.  913. 
79  Am.  St.  Rep.  826,  36  S.  E.  440,  holding  railroad  company  liable  for  death  of 
child  on  track  from  failure  to  keep  reasonable  lookout;  Gunn  v.  Ohio  River  R.  Co. 
42  VV.  Va.  681,  36  L.  R.  A.  578,  36  S.  E.  546,  holding  engineer's  duty  to  try  to  avoid 
injuring  child  seen  on  railroad;  Smith  v.  Norfolk  &  S.  R.  Co.  114  N.  C.  749,  25 
L.  R,  A.  296,  19  S.  E.  863,  holding  railroad  liable  for  neglect  of  engineer  to 
exercise  due  care  in  discovering  and  avoiding  injuries  to  helpless  persons  on  track. 

Cited  in  footnotes  to  Gunn  v.  Ohio  River  R.  Co.  36  L.  R.  A.  675,  which  holds 
it  duty  of  engineer  and  fireman  to  keep  lookout  for  persons  on  track;  Ashworth 
V.  Southern  R.  Co.  59  L.  R.  A.  592,  which  holds  company  liable  for  injury  to 
young  child  while  riding  on  running  board  of  engine  according  to  known  custom 
of  children;  Trudell  v.  Grand  Trunk  R.  Co.  53  L.  R.  A.  271,  which  holds  engineer 
justified  in  believing  good-sized  boy  will  leave  track  in  time  to  avoid  injury; 
Cleveland,  C.  C,  &  St.  L.  R.  Co.  v.  Tartt,  49  L.  R.  A.  99,  which  denies  duty 
towards  trespassers  on  track  before  discovery ;  Barney  v.  Hannibal  &  St.  J.  R.  Co. 
26  L.  R.  A.  847,  which  denies  duty  of  railroad  company  to  fence  switch  yards 
for  protection  of  children;  Kramer  v.  Southern  R.  Co.  52  L.  R.  A.  359,  which 
denies  railroad  company's  liability  for  death  of  child  by  fall  of  pile  of  cross-ties 
in  unused  portion  of  street. 

Cited  in  notes  (25  L.  R.  A.  287)  on  duty  to  maintain  lookout  on  railroad  train; 
(55  L.  R.  A.  456)  on  doctrine  of  last  clear  chance. 
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Contributory  nesrllKence  of  children. 

Cited  in  Gunn  v.  Ohio  River  R.  Co.  42  W.  Va.  680,  36  L.  R.  A.  578,  26  S.  E. 
546,  holding  child  under  five  killed  on  railroad  track  not  guilty  of  contributors- 
negligence;  Citizens  Street  R,  Co.  v.  Hamer,  29  Ind.  App.  434,  62  X.  E.  65S. 
holding  question  for  jury,  whether  contributory  negligence  imputable  to  child 
crossing  street  in  front  of  approaching  car. 

Cited  in  footnote  to  Lake  Erie  &  W.  R.  Co.  v.  Mackey,  29  L.  R.  A.  757,  which 
holds  negligence  of  nine-year  old  child  climbing  over  coupling  of  ear  standing  on 
crossing  for  jury. 

Action  for  death  of  child  dne  to  parent**  nesrllarence. 

Cited  in  Bamberger  v.  Citizens'  Street  R,  Co.  95  Tenn.  28,  28  L.  R  A.  490.  foot- 
note p.  486,  49  Am.  St.  Rep.  909,  31  S.  W.  163.  holding  father  of  child  killed 
on  street  railway  cannot  maintain  action  as  administrator  when  he  is  sole  bene- 
ficiary and  death  due  to  his  contributory  negligence. 

Action  by  child  for  pemonal  Injnry  on  coming  of  ase. 

Cited  in  Scarlett  v.  Norwood,  115  N.  C.  286,  20  S.  E.  459,  discussing  question 
whether  seduced  minor,  after  action  by  parent,  can,  on  arriving  of  age,  bring 
another  action  herself. 

25  L.  R.  A.  794,  PEOPLE  v.  EWER,  141  N.  Y.  129,  56  N.  Y.  S.  R.  668,  38  Am. 

St.  Rep.  788,  36  N.  E.  4. 
Police  po^ver. 

Cited  in  People  ex  rcl.  Xechamcus  v.  City  Prison.  144  N.  Y.  536,  27  L.  R,  A. 
721,  39  N.  E.  686,  sustaining  validity  of  act  requiring  certificate  of  state  exam- 
ining board  before  engaging  as  master  plumber;  Grannan  v.  Westchester  Racing 
Asso.  153  N.  Y.  461,  47  N.  E.  896,  holding  racing  association  organized  for  public 
purpose  subject  to  authority  of  legislature  to  determine  conditions  upon  which 
it  should  exercise  rights;  People  ex  rel.  Tyroler  v.  City  Prison,  157  N.  Y.  147, 
43  L.  R.  A.  276.  68  Am.  St.  Rep.  763,  51  N.  E.  1006  (dissenting  opinion),  ma- 
jority holding  act  invalid  making  it  a  penal  offense  to  sell  passage  tickets  on 
vessels  and  railroads  except  by  specially  authorized  agentu;  People  v.  Havnor. 
149  N.  Y.  201,  31  L.  R.  A.  691,  52  Am.  St.  Rep.  707,  43  N.  E.  541,  upholding  act 
prohibiting  barber  from  carrying  on  business  on  Sunday,  as  it  tends  to  promote* 
public  health;  People  ex  rel.  Zeese  v.  Masten,  79  Hun,  583,  29  N.  Y.  Supp.  891. 
holding  commitment  of  child  for  commission  of  crime  to  a  house  of  refuge  wa.s 
for  "general  comfort,  health,  and  prosperity  of  the  state:"  People  ex  rcl.  Ordway 
V.  St.  Saviour's  Sanitarium,  34  App.  Div.  372,  56  N.  Y.  Supp.  431,  releaMng^ 
female  committed  to  inebriate  asylum  on  ground  she  was  without  notice  of  pro- 
ceedings; People  V.  BufTnlo  Fish  Co.  164  N.  Y.  Ill,  52  L.  R,  A.  810,  79  Am.  St. 
Rep.  622.  50  N.  E.  34  (dissenting  opinion),  majority  holding  fish  dealer  cannot 
be  indicted  for  having  in  his  possession  fish  importcni  under  revenue  laws  of 
United  States  during  close  season;  State  v.  Hailey,  157  Ind.  330,  59  L.  R.  A.  437. 
footnote  p.  435.  61  N.  E.  730,  holding  compulsory  education  law  not  an  unauthor- 
ized invasion  of  parental  rights;  State  v.  Theriault,  70  Vt.  627,  43  L.  R.  A.  294, 
67  Am.  St.  Rep.  695,  41  Atl.  1030,  upholding  act  restraining  owner  of  stream 
from  fishing  in  it  for  a  certain  period;  People  v.  Lochner,  177  N.  Y.  152,  101  Am. 
St.  Rep.  773,  69  N.  E.  373.  Affirming  73  App.  Div.  124,  76  N.  Y.  Supp.  396,  up- 
holdiiiir  validity   of   provision   of  labor   law   restricting  time   of   emplojTiient  of 
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bakers  to  sixty  hours  per  week,  Reversed  in  197  U.  S.  — ,  49  L.  ed.  — ,  25  Sup. 
Ot.  Rep.  539;  State  v.  Cantwell,  179  Mo.  272,  78  S.  W.  569,  upholding  validity 
of  statute  prohibiting  employment  of  laborers  under  ground  longer  than  eight 
liours  a  day;  New  York  v.  Chelsea  Jute  Mills,  43  Misc.  269,  88  X.  Y.  Supp. 
108.5.  upholding  validity  of  statute  prohibiting  employment  of  child  under  four- 
torn  years  of  age  during  acliool  year;  Viemeister  v.  White,  88  App.  Div.  50, 
H4  N.  Y.  Supp.  712,  upholding  validity  of  statute  prohibiting  unvaccinated 
children  from  attending  school;  Whiteley  v.  Terry,  83  App.  Div.  200,  82  N.  Y. 
Supp.  89,  upholding  validity  of  statute  making  it  misdemeanor  in  cities  of  first 
*\nd  second  class  to  offer  real  estate  for  sale  without  written  authority  of  owner. 

Cited  in  footnote  to  Collins  v.  State,  35  L.  R,  A.  501,  which  holds  boy  almost 
as  large  as  father  not  "child"  within  laws  preventing  cruelty  to  children. 

Cited  in  notes  (49  L.  R.  A.  114)  on  constitutionality  of  discrimination  against 
women  in  police  regulations;  (32  L.  R.  A.  853)  on  police  power  to  protect  health 
of  employees. 

25  L.  R,  A.  798,  Re  REIvSS,  46  La.  Ann.  347.  15  So.  151. 
Onatody  of  Infantn. 

Cited  in  footnote  to  Re  Young,  36  L.  R.  A.  224,  which  upholds  grandparents* 
right  to  custody  of  children  to  exclusion  of  father's  sister  appointed  guardian  by 
his  will. 

25  L.  R.  A.  800,  RIDGELY  v.  RIDOETA',  '<9  Md.  298,  29  Atl.  597. 
Jnriadlction    of    action    to    anniil    marrlase. 

Cited  in  Henneger  v.  Lomas,  145  Ind.  299,  32  L.  R.  A.  852,  footnote  p.  848, 
44  N.  E.  402,  holding  courts  have  jurisdiction  of  marriages  procured  by  fraud 
independently  of  divorce  law. 

Cited  in  footnote  to  Kelley  v.  Kelley,  25  L.  R.  A.  800,  which  denies  authority 
of  court  of  chancery  to  annul  marriage  without  statutory  authority. 

Cited  in  note  (37  L.  R.  A.  786)  on  whether  court  of  equity  can  protect  per- 
sonal rights. 

25  L.  R.  A.  806,  KELLEY  v.  KELLEY,  161  Mass.  Ill,  42  Am,  St.  Rep.  389,  36 

N.  E.  837. 
Preaa  nipt  Ion  aa  to  laipva  of  another  atate. 

Cited  in  McMahon  v.  Eagle  Life  Asso.  169  Mass.  541,  61  Am.  St.  Rep.  308,  48 
N.  E.  339,  holding  court  of  general  jurisdiction  of  another  state  presumed  to 
have  jurisdiction  in  action  at  law  to  enforce  contract;  Dickey  v.  Pocomoke  City 
Nat.  Bank,  89  Md.  298,  43  Atl.  33,  holding  statute  law  of  one  state  altering 
common  law  not  presumed  to  have  been  adopted  in  another  state. 

Cited  in  footnotes  to  First  Nat.  Bank  v.  National  Broadway  Bank,  42  L.  R.  A. 
140,  which  denies  presumption  that  statutory  restrictions  on  alienation  of  in- 
terests of  cestui  que  trust  are  law  of  other  state;  Aslanian  v.  Dostumian,  47 
L».  R.  A.  495,  which  denies  presumption  that  law  merchant  as  to  protest  of  draft 
prevails  in  Asiatic  Turkey. 

Cited  in  note  (25  L.  R,  A.  800)  on  jurisdiction  of  chancery  to  decree  nullity 
or  dissolution  of  marriage. 

Preanniptlon   aa   to  Jarladlctloa. 

Cited  in  American  Mut.  L.  Ins.  Co.  v.  Mason,  159  Ind.  19,  04  N.  E.  525,  hold- 
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ing  court  of  another  state  having  judge,  clerk,  and  seal,  presumed  to  be  one  of 
general  jurisdiction,  and  that  proceedings  leading  to  judgment  were  regular. 
Credit  due  Judarmentii  of  another  state. 

Cited  in  American  Mut.  L.  Ins.  Co.  v.  Mason,  159  Ind.  18,  64  N.  E.  525,  hold- 
ing judgment  of  court  having  jurisdiction  of  subject-matter  and  of  parties  conclu- 
sive on  merits  in  other  states. 

Cited  in  footnotes  to  Arrington  v.  Arrington,  52  L.  R,  A.  201,  which  holds 
foreign  decree  for  alimony  after  defendant's  appearance  entitled  to  full  faith  tnd 
credit;  Trowbridge  v.  Spinning,  64  L.  R.  A.  204,  which  holds  judgment  for  ali- 
mony though  subject  to  alteration  final  for  enforcement  in  other  state;  Felt  t. 
Felt,  47  L.  R.  A.  546,  which  holds  divorce  on  substituted  service  in  other  state 
where  complainant  domiciled  entitled  to  recognition  by  interstate  comity. 

25  L.  R.  A.  810,  STATE  v.  GORHAM,  115  N.  C.  721,  44  Am.  St  Rep.  494,  20 

S.  E.  179. 
Rearalatlon  of  interstate  commerce. 

Cited  in  Collier  v.  Burgin,  130  N.  C.  635,  41  S.  E.  874,  holding  sales  of  books 
by  foreign  corporation  through  canvassers,  to  be  paid  for  by  instalments,  title 
remaining  in  seller  till  paid  for,  makes  seller  peddler  subject  to  license  tax. 

Cited  in  footnotes  to  South  Bend  v.  Martin,  29  L.  R.  A.  531,  which  holds 
ordinance  imposing  license  on  peddlers  not  interference  with  commerce  as  to  the 
peddling  of  chairs  imported  before  employment  begun ;  Racine  Iron  Co.  v.  Mc- 
Commons,  51  L.  R.  A.  134,  which  holds  traveling  agent  taking  orders  and  dis- 
tributing contents  of  original  package  among  customers,  not  engaged  in  mter- 
state  commerce;  Croy  v.  Epperson,  61  L.  R.  A.  254,  which  holds  one  taking 
orders  in  own  name  for  articles  manufactured  in  other  state,  and  delivering  sept- 
rate  articles'  to  customers,  not  engaged  in  interstate  commerce ;  French  v.  State, 
52  L.  R.  A.  160,  wnich  holds  agent  of  nonresident  company  selling  organ  taken 
with  him,  or  taking  orders  for  others  to  be  delivered  by  him,  engaged  in  inter- 
state commerce;  State  v.  Willingham,  52  L.  R.  A.  198,  which  holds  interstate 
commerce,  delivery  of  portraits  and  frames  by  agent  previously  taking  order  for 
nonresident  manufacturer;  Re  Wilson,  48  L.  R.  A.  417,  which  holds  void  as  ap- 
plied to  sale  of  original  packages  territorial  statute  requiring  license  for  sale 
of  coal  oil;  Smith  v.  Jackson,  47  L.  R.  A.  416,  which  holds  agent  collecting 
garments  and  sending  them  to  laundry  outside  of  state  and  redelivering  to  owners, 
not  engaged  in  commerce;  State  v.  Coop,  41  L.  R.  A.  501,  which  holds  purchase 
of  frame  for  portrait  in  accordance  with  option  included  in  order  for  making 
portrait  in  other  state  not  within  statute  against  peddling. 

Distinguished  in  Wrought  Iron  Range  Co.  v.  Campen,  135  N.  C.  510,  47  S.  E. 
658,  holding  license  tax  on  itinerant  persons  peddling  ranges  unconstitutional  as 
interference  with  interstate  commerce,  in  respect  to  goods  brought  from  another 
state,  and  sold  in  original  packages. 
Police   poTver. 

Cited  in  footnotes  to  Brownback  v.  North  Wales,  49  L.  R,  A.  446,  which  holds 
valid  as  to  residents,  ordinance  requiring  license  for  sale  of  goods  on  street  or  bv 
soliciting  orders  from  house  to  house;  Singer  Mfg.  Co.  v.  Wright,  35  L.  R  A. 
497,  which  sustains  state  statute  requiring  every  company  selling  sewing  machines 
in  state  to  pay  license  tax;  Burrows  v.  Delta  Transp.  Co.  29  L.  R,  A.  468.  which 
sustains  validity  of  state  statute  requiring  fire  screens  on  vessels  burning  wood. 
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25  L  R.  A.  813,  GASKINS  v.  DAVIS,  115  N.  C.  85,  44  Am.  St.  Rep.  439,  20  S.  E. 

188. 
RIcrlit  of  action  for  cnttlngr  timber. 

Cited  in  footnotes  to  Alliance  Trust  Co.  v.  Nettleton  Hardware  Co.  36  L.  R.  A. 
155,  which  authorizes  trover  or  trespass  by  true  owner  after  re-entry  for  value 
of  trees  cut  during  disseisin;  Keystone  Lumber  Co.  v.  Kolman,  34  L.  R.  A.  821, 
which  requires  licensee  to  repay  trespasser  enhanced  value  of  timber  before  re- 
covering. 

25  L.  R.  A.  815,  GRAND  RAPIDS  ICE  &  COAL  CO.  v.  SOUTH  GRAND  RAPIDS 

ICE  &  COAL  CO.  102  Mich.  227,  47  Am.  St.  Rep.  516,  60  N.  W.  681. 
RiKlftta  of  riparian  oipvnera. 

Cited  in  Pittsburgh  &  L.  A.  Iron  Co.  v.  Lake  Superior  Iron  Co.  118  Mich.  124, 
76  N.  W.  395,  holding  party  to  contract  fixing  boundary  in  lake  cannot  have 
apportionment  on  other  lines  because  of  alleged  reliance  on  mistake  in  decision 
subsequently  overniled;  Oliver  v.  Olmstead,  112  Mich.  484,  70  N.  W.  1036,  hold- 
ing riparian  owners  entitled  to  ice  formed  on  surface  of  river;  Kean  v.  Calumet 
Canal  &  Improv.  Co.  190  U.  S.  489,  47  L.  ed.  1149,  23  Sup.  Ct.  Rep.  651  (dis- 
senting opinion),  majority  holding  patent  to  state  under  swamp  land  act  con- 
veying certain  fractional  sections  bordering  on  non-navigable  lake  gave  title  to 
lands  under  water. 

Cited  in  footnotes  to  Fuller  v.  Shedd,  33  L.  R.  A.  146,  which  holds  grant  of 
meandered  lake  goes  only  to  water's  edge;  Noyes  v.  Collins,  26  L.  R.  A.  609,  which 
holds  unnavigable  lake  not  to  belong  to  riparian  owners. 

Distinguished  in  Edinger  v.  VVoodke,  127  Mich.  44,  86  N.  W.  397,  holding 
"east  half"  and  "west  half"  in  a  deed  of  lands  by  government  survey  have  refer- 
ence to  dividing  line  running  to  lake  according  to  act  of  Congress,  and  not  to 
equal  quantities. 

Kno^rledsre  of  lai^  preannied. 

Cited  in  Pittsburgh  &  L.  A.  Iron  Co.  v.  Cleveland  Iron  Min.  Co.  178  U.  S.  276, 
44  L.  ed.  1067,  20  Sup.  Ct.  Rep.  931,  appeal  dismissed  because  no  Federal  ques- 
tion involved  and  because  state  court  decided  there  was  laches  on  part  of  plain- 
tiff; Pittsburgh  &  L.  A.  Iron  Co.  v.  Lake  Superior  Iron  Co.  118  Mich.  132,  76 
N.  W.  395,  holding  everyone  is  presumed  to  know  Idw  and  is  guilty  of  laches 
in  keeping  silent  when  he  should  speak. 

5 

25  L.  R.  A.  819,  COIT  &  CO.  v.  SUTTON,  102  Mich.  324,  4  Inters.  Com.  Rep. 

768,  60  N.  W.  690. 
State   control   of   foreigrn   corporation*. 

Cited  in  M.  I.  Wilcox  Cordage  &  Supply  Co.  v.  Mosher,  114  Mich.  66,  72  N.  W. 
117,  holding  debt  to  foreign  corporation  incurred  for  goods  sold  by  its  itinerant 
salesman  collectable  although  corporation  had  not  paid  fee  for  doing  business  in 
state;  Toledo  Commercial  Co.  v.  Glen  Mfg.  Co.  55  Ohio  St.  222,  45  N.  E.  197, 
holding  that  foreign  corporation  is  not  required  to  obtain  certificate  "to  do 
business  in  state"  in  order  to  sell  and  deliver  goods  manufactured  out  of  state; 
Aultman,  M.  &  Co.  v.  Holder,  68  Fed.  471,  holding  act  imposing  tax  upon  foreign 
corporation  for  privilege  of  selling  wares  in  state  invalid  under  interstate  com- 
merce act;  Oakland  Sugar  Mill  Co.  v.  Fred  W.  Wolf  Co.  55  C.  C.  A.  97,   118 
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Fed.  243,  holding  franchise  tax  upon  foreign  corporation  doing  business  in  stat^ 
jjs  upon  the  occupation  of  the  corporation  in  state;  Havens  &  G.  Co.  v.  DiamonL 
93  111.  App.  565,  holding  act  requiring  foreign  corporations,  before  doing  bu-«ine?* 
in  state,  to  do  certain  things,  does  not  apply  to  orders  solicited  by  drummer*: 
Vaughn  Mach.  Co.  v.  Lighthouse,  04  App.  Div.  142,  71  N.  Y.  Supp.  799,  hoWin? 
procuring  of  orders  to  be  filled  by  foreign  corporation  in  another  state  is  not 
doing  business  in  state  requiring  certificate;  Blakeslee  Mfg.  Co.  v.  Hilton.  5  Pa. 
Super.  Ct.  191,  holding  act  requiring  foreign  corporation  doing  T>usiness  in  *>tate 
to  have  office  and  agents  does  not  apply  to  sales  by  order  or  samples. 

Cited  in  notes  (57  L.  R.  A.  92)  on  taxation  of  corporate  franchises  in  the 
United  States ;   ( 60  L.  R.  A.  680 )  on  corporate  taxation  and  the  commerce  elau^- 

Distinguished  in  Moline  Plow  Co.  v.  Wilkinson,  105  Mich.  60,  62  N.  \V.  lli'A 
upholding  act  requiring  foreign  corporation  doing  business  in  state  to  pay  <anr.« 
franchise  fee  as  domestic  corporation. 

Conntrvctton    of    utafntea. 

Cited  in  People  v.  Smith,  108  Mich.  f)34,  32  L.  R.  A.  857,  66  N".  W.  .382.  hoM- 
ing  statute  should  always  be  so  construed  as  to  bring  it  within  constitution,  if 
can  be  reasonably  done. 

25  L.  R.  A.  821,  CRIPPEX  v.  ROGERS,  67  N.  H.  207.  30  Atl.  346. 

Action  by  forelgrn  receiver  asalnat  reatdent  shareholder. 

Cited  in  Tompkins  v.  Blakey,  70  N.  H.  587,  49  Atl.  Ill,  holding  receiver  of 
foreign  corporation,  appointed  in  another  state,  may  maintain  action  in  this 
state  for  assessment  against  resident  shareholder. 

25  L.  R.  A.  824,  YARDLEY  v.  PUILLER,  62  Fed.  645,  10  C.  C.  A.  562,  17  U.  & 
App.  047. 
Reversed  in  167  U.  S.  344,  42  1m  ed.  192,  17  Sup.  Ct.  Rep.  835. 
Preference!!  by  insol-vent  banks. 

Cited'  in  footnotes  to  O'Brien  v.  Grant,  28  L.  R.  A.  361,  which  holds  payment 
of  checks  on  insolvent  bank  by  member  of  clearing  house  in  accordance  with  pr*^ 
viouH  contract  not  illegal  preferance;  Voltz  v.  National  Bank,  30  L.  R,  A.  15.% 
which  sustains  right  of  guaranteeing  bank  to  recover  against  drawers  of  certified 
check  paid  according  to  guaranty. 

Cited  in  note  (25  L.  R.  A.  548)  on  exceptions  to  prohibition  of  preference-*  by 
insolvent  national  banJcs. 

Distinguished  in  Crane,  P.  &  Co.  v.  Fourth  Street  Nat.  Bank,  38  W.  N.  C 
114,  Affirming  16  Pa.  Co.  Ct.  275,  4  Pa.  Dist.  R.  133,  holding  bank,  member  of 
clearing-house  association,  liable  to  customer  for  proceeds  of  draft,  deposited  with 
association  bv  such  bank  to  off'set  indebtedness  due  from  another  and  insolvent 
debtor  to  association. 

Snfllctency  of  notice  of  ^vtthdra^vval  of  deposit. 

Cited  in  footnote  to  O'Brien  v.  East  River  Bridge  Co.  48  L.  R.  A.  122,  whirh 
upholds  notice  by  insolvent  bank  director  to  corporation  of  which  he  is  president 
on  signing  of  check  for  withdrawal  of  notes  deposited. 

"Who  estopped   from   denylnflr  sennlnenesn  of   dravrer*s  slKnatnre. 

Cit^  in  footnote  to  First  Nat.  Bank  v.  Northwestern  Nat.  Bank,  26  L.  R.  A. 
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289,  which  holds  both  collecting  bank  and  drawee  bank  estopped  to  deny  genuine- 
ness of  drawer's  signature. 

25  L.  R.  A.  833,  ST.  LOUIS,  I.  M.  &  S.  R.  CO.  v.  NEEDHAM,  63  Fed.  107,  11 

C.  C.  A.  56,  27  U.  S.  App.  227. 
"Wlfto    are    felloTr    aervania. 

Followed  in  Northern  P.  R.  Co.  v.  Mase,  11  C.  C.  A.  64,  27  U.  S.  App.  238, 
t)3  Fed.  115,  holding  conductor  of  railroad  train  through  whose  negligence  in 
leaving  open  switch  employee  of  another  train  injured  is  fellow  ser\^ant  of  such 
employee. 

Cited  in  Parker  v.  New  York  &  N.  E.  R.  Co.  18  R.  I.  775,  30  Atl.  849,  and 
Denver  &  R.  G.  R.  Co.  v.  Sipes,  23  Colo.  229,  47  Pac.  287,  holding  yard  con- 
ductor neglecting  to  close  switch,  fellow  servant  of  locomotive  fireman  injured 
thereby;  Southern  P.  Co.  v.  Schoer,  57  L.  R.  A.  709,  52  C.  C.  A.  271,  114  Fed. 
469,  holding  engineer  running  second  section  of  train  into  the  first  at  yard 
limits,  fellow  servant  of  train  employee,  notwithstanding  state  statute  making 
him  vice  principal;  Brady  v.  Chicago  &  G.  VV.  R.  Co.  57  L.  R.  A.  715,  52  C.  C.  A. 
51,  114  Fed.  103,  holding  engineer  running  train  through  yard  at  night  with 
caboose  forward,  fellow  servant  of  switchman,  whose  death  was  caused,  thereby  ; 
Jackson  v.  Norfolk  &  W.  R,  Co.  43  W.  Va.  400,  46  L.  R.  A.  355,  31  S.  E.  258, 
holding  conductor  of  train  fellow  servant  of  brakeman  crushed  between  cars 
through  negligence  of  former  in  ordering  engineer  to  back  train;  Donnelly  v. 
San  Francisco  Bridge  Co.  117  Cal.  424,  49  Pac.  559,  holding  superintendent  calling 
to  workman  throwing  down  blocks  to  other  workmen,  that  all  was  clear,  acts  as 
fellow  servant  of  workmen;  Missouri  P.  R.  Co.  v.  Lyons,  54  Neb.  640,  75  N.  W. 
13,  holding  members  of  two  switching  crews  of  same  railway  under  sole  control 
of  same  yardmaster  and  switching  cars  in  same  yard  are  fellow  servants;  Martin 
v.  Chicago  &  A.  R.  Co.  65  Fed.  385,  holding  train  master  giving  order  to  take 
out  cars  from  train,  fellow  servant  of  brakeman  caught  between  switch  engine 
and  car  while  coupling;  Pennsylvania  Co.  v.  Fishack,  59  C.  C.  A.  273,  123  Fed. 
469,  holding  yardmaster  directing  train  to  take  track  which  he  represented  as 
clear,  fellow  servant  of  fireman  injured  by  collision  with  cars  standing  on  track. 

Cited  in  notes  (50  L.  R.  A.  432)  on  what  servants  are  deemed  to  be  in  same 
common  emplojTiient  apart  from  statutes,  where  no  questions  as  to  vice  prin- 
cipalship  arise:  (46  L.  R.  A.  358)  on  when  conductor  is  deemed  to  be  a  co- 
servant  of  other  railroad  employees. 

IVlien    emplo^-ee    vice    principal. 

Cited  in  Southern  Indiana  R.  Co.  v.  Harrell,  161  Ind.  609,  63  L.  R.  A.  466, 
68  N.  E.  262,  holding  foreman  of  bridge  construction  gang  not  representative  of 
master,  who  negligently  directed  raising  stone  by  derrick  when  train  passing, 
causing  injury  to  employee;  Missouri,  K.  &  T.  R.  Co.  v.  Elliott,  42  C.  C.  A.  203, 
102  Fed.  110  (dissenting  opinion),  majority  holding  train  despatcher  vice  prin- 
cipal. 

Cited  in  note  (54  L.  R.  A.  112,  114,  129)  on  vice  principalship  as  determined 
with  reference  to  character  of  act  which  caused  injury. 

ANNamptlon    of    rlak. 

Citi'd  in  Sofield  v.  Guggenheim  Smelting  Co.  64  N.  J.  L.  613,  50  L.  R.  A.  431, 
4(1  All.  711,  holding  neglect  of  fellow  workman  to  cover  pit  of  hot  water  with 
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planks  furnished  by  master  part  of  risk  assumed  by  employee  falling  therein; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Jackson,  12  C.  C.  A.  509,  27  U.  S.  App.  519,  65  TeL 
50,  holding  sectionman  took  increased  hazard  in  the  work  of  dismantling  old  track 
and  laying  new  one. 

Proximate  cavae. 

Cited  in  St  Louis,  I.  M.  &  S.  R.  Co.  v.  Needham,  10  C.  C.  A.  457.  32  U.  S. 
App.  035,  09  Fed.  824,  holding  for  jury  to  determine  whether  absence  of  target  on 
switch  proximate  cause  of  injury  to  employee  on  derailed  train. 

HVhen    greneral    verdict    not   avatained. 

Cited  in  Fireman's  Fund  Ins.  Co.  v.  McGreevy,  55  C.  C.  A.  547,  118  Fed.  419. 
refusing  to  sustain  general  verdict  with  several  issues  submitted  to  jury  one  of 
which  erroneous;  Lyon,  P.  &  Co.  v.  First  Nat.  Bank,  29  C.  C.  A.  50,  55  U.  S. 
App.  747,  85  Fed.  125,  refusing  to  sustain  general  verdict  when  a  false  issue  wa5 
submitted  to  jury,  since  it  may  have  been  based  on  this  issue;  Durant  Min.  Co. 
V.  Percy  Consol.  Min.  Co.  35  C.  C.  A.  250,  93  Fed.  170,  refusing  to  sustain  gexi- 
eral  verdict  which  might  have  been  based  upon  instruction  which,  on  one  theory, 
was  harmless,  but  on  another,  erroneous. 

Appeal  I   erroneona  admlaaloa   of  evidence. 

Cited  in  United  States  v.  Honolulu  Plantation  Co.  58  C.  C.  A.  231,  122  F*^. 
583,  holding  admission  of  evidence,  in  condemnation  proceeding,  as  to  value  of 
improvements  dn  part  of  land  not  taken,  reversible  error,  where  land  taken  will 
not  aifect  remainder. 

25  L.  R  A.  838,  MARTIN  v.  TYLER,  4  N.  D.  278,  00  N.  W.  392. 
Validity  of  dratnase  atatatea. 

Followed  in  Birchall  v.  Griggs,  4  N.  D.  305,  50  Am.  St.  Rep.  654,  00  N.  W.  841 
holding  county  commissioners  may  be  enjoined  at  suit  of  taxpayer  from  issuine 
bonds  to  defray  costs  of  drain  constructed  under  invalid  statute. 

Cited  in  Aldrich  v.  Paine,  106  Iowa,  467,  70  N.  W.  812,  holding  appropriation 
of  land,  without  compen!4ation,  cannot  be  made  for  purpose  of  constructing  draiD« 
to  promote  public  health;  Redmon  v.  Chacey.  7  N.  D.  233,  73  X.  W.  1081.  holding 
warrants  drawn  by  drainage  commissioners  against  fund  to  be  raised  by  special 
tax  create  no  liability  against  municipality. 

Cited  in  note  (60  L.  R.  A.  175,  201,  227)  on  procedure  for  the  establishment 
of  drains  and  sewers. 

Bmlnent  domain  |  anfllclency  of  payment. 

Cited  in  footnotes  to  Steinhart  v.  Superior  Court,  59  L.  R.  A.  404,  which  holds 
payment  into  court  of  sufficient  to  compensate  landowner,  not  payment  authorizinc 
giving  possession  of  land  sought  to  be  condemned;   Harrisburg,  C.  &  C.  Tump. 
Road  Co.  V.  Harrisburg  &  M.  Electric  R.  Co.  34  L.  R.  A.  439,  which  holds  pay 
ment  into  court  of  award  appealed  from  in  eminent  domain  case  insufficient. 

"When   anbject   expreaaed    In    title. 

Cited  in  State  ex  rel.  Carey  v.  Cornell,  50  Xeb.  531,  70  N.  W.  56,  holding  pro- 
vision for  payment  of  stenographer  germane  to  act  providing  for  "courts;**  Ki 
Monk,  10  Utah,  103,  50  Pac.  810,  holding  title  of  act  "providing  for  the  mamw^r 
of  locating  and  recording"  mining  claims,  includes  means  of  locating  and  re- 
cording and,  therefore,  the  instrumentality  for  recording. 
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S^resmuptlon   aa   to   validity  of  utatate. 

Cited  in  State  ex  rel.  (^omstook  v.  Stewart,  52  Neb.  251,  71  N.  W.  998,  holding 
Tio  presumption  of  validity  in  favor  of  remaining  portions  of  statute,  a  part  of 
"whidi  has  been  declared  invalid;  Western  U.  Teleg.  Co.  v.  Austin,  67  Kan.  213, 
72  Pac.  850,  holding  presumption  in  favor  of  constitutionality  of  statute  not 
indulged,  when  already  adjudged  unconstitutional  in  part,  and  legislative  intent 
t^faat  remainder  should  stand  not  apparent. 

l«linltatlOB    to    legrislatlve    po^ver. 

Cited  in  McDermont  v.  Dinnie,  6  N.  D.  284,  69  N.  W.  294,  holding  legislature 
•oannot  aboIi«n  police  courts  established  by  Constitution. 

25  L.  R.  A.  848,  CONSOLIDATED  COAL  &  MIN.  CO.  v.  FLOYD,  51  Ohio  St. 
642,  38  N.  E.  610. 

Followed  in  Coal  &  Min.  Co.  v.  Devault,  52  Ohio  St.  605,  44  N.  E.  1133,  without 
<liscussion.  ' 

Duty  to  farnlah   safe  place  for  employees. 

Cited  in  Petaja  v.  Aurora  Iron  Min.  Co.  106  Mich.  468,  32  L.  R,  A.  438,  foot- 
note  p.  435,  66  N.  W.  951,  holding  the  timbering  up  a  stope  with  lagging  for 
purpose  of  temporarily  supporting  roof  of  mine  to  enable  miners  to  continue 
work  not  under  rule  of  "safe  place"  required  by  owner;  Callan  v.  Bull,  113  Cal. 
C04,  45  Pac.  1017,  holding  building  of  appliance  as  part  of  the  construction  of  a 
jetty  does  not  come  under  rule;  Carolan  v.  Southern  P.  Co.  84  Fed.  87,  holding 
railroad  not  liable  for  injuries  to  laborer  falling  from  pile  of  boxes  of  tea  he 
^was  loading  into  cars;  Kelly  Island  Lime  &  Transport  Co.  v.  Pachuta.  69  Ohio 
St.  471,  100  Am.  St.  Rep.  706,  69  N.  E.  988,  holding  rule  not  applicable  where 
place  becomes  unsafe  through  negligence  of  fellow^  servant  during  progress  of 
<;onimon  employment. 

Cited  in  footnotes  to  Finn  v.  Cassidy,  53  L.  R.  A.  877,  which  holds  safety  of 
place  question  for  jury  where  contractor  sent  employee  to  work  in  trench  near 
foundation  of  chimney,  with  the  knowledge  that  the  undisturbed'  earth  was 
saturated  with  water;  Victor  Coal  Co.  v.  Muir,  26  L.  R.  A.  435,  which  holds  mine 
owner's  nonobservance  of  statutory  regulation  as  to  safety  of  place  will  not  sup- 
port action  for  injury  due  to  lalwrer's  own  neglect  to  attend  to  propping  of  roof 
with  materials  furnished;  Tradewater  Coal  Co.  v.  Johnson,  61  L.  R.  A.  161,  which 
holds  ma.ster  liable  for  failure  of  loaders  to  remove  loose  coal  hanging  in  mine 
rendering  it  unsafe  for  other  employees;  Ellsworth  v.  Metheney,  61  L.  R.  A.  389, 
which  holds  mine  owner  required  to  properly  guard  electric  wire  in  passage  way 
where  miners  accustomed  to  go;  Beesley  v.  F.  W.  Wheeler  &  Co.  27  L.  R.  A.  266, 
w*  »'*h  denies  ship  builders'  liability  for  negligence  of  carpenters  in  preparing 
scaffold  for  other  workmen. 

Distinguished  in  Corson  v.  Coal  Hill  Coal  Co.  101  Iowa,  230,  70  N.  W.  185, 
holding  inapplicable,  act  making  it  misdemeanor  for  miner  or  mining  employee 
to  neglect  or  refuse  to  prop  entry  to  mine,  if  entry  is  not  under  his  control; 
Hanley  v.  California  Bridge  &  Constr.  Co.  127  Cal.  238,  47  L.  R.  A.  600,  footnote 
p.  597,  59  Pac.  577,  holding  that  portion  of  tunnel  which  has  been  completed  must 
be  kept  in  reasonably  safe  condition  for  workmen  employed  in  extending  it; 
WcUston  Coal  Co.  v.  Smith.  65  Ohio  St.  75,  55  L.  R.  A.  101,  87  Am.  St.  Rep.  547, 
61  N.  E.  143,  holding  entry  in  mine  furnished  by  company,  tliroiigli  mine  boss, 
must  be  kept  in  reasonably  safe  condition  by  boss. 
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Duty  of  master   to  employ   competent   men. 

Cited  in  Binder  v.  Cincinnati,  P.  &  V.  R.  Co.  16  Ohio  C.  C.  268,  holding  lack 
of  averment  of  knowledge  on  part  of  master  of  incompetence  of  fellow  servant 
of  injured  party  demurrable. 

Cited  in  footnote  to  Indianapolis  Union  R.  Co.  v.  Houlihan,  54  L.  R.  A.  787. 
which  sustains  statute  making  railroad  company  liable  to  employees  for  injuries 
by  negligence  of  specified  servants. 

Cited  in  notes  (25  L.  R.  A.  713)  on  master's  liability  for  injuries  caused  to  one 
servant  by  incompetency  of  fellow  servant;  (54  L.  R,  A.  Ill,  138)  on  vice  prin- 
cipalship  as  determined  with  ref^ence  to  character  of  act  which  caused  injury. 

Validity    of   atatntory   reffnlatlona    for    protection    of    employeen. 

Cited  in  footnotes  to  Durkin  v.  Kingston  Coal  Co.  29  L.  R,  A.  808,  which  holds 
void,  imposition  of  liability  on  mine  owner  for  certified  foreman's  failure  to  per- 
form duty;  Chicago,  W.  &  V.  Coal  Co.  v.  People,  48  L.  R.  A.  554,  which  sus- 
tains statute  for  inspection  of  mines  at  cost  of  mine  owners;  Consolidated  Coel 
Co.  v.  People,  56  L.  R,  A.  266,  which  sustains  statute  for  inspection  of  coal  mines 
as  often  as  inspector  deems  necessary  at  owner's  expense;  Mapel  v.  John,  32 
L.  R.  A.  800,  which  upholds  act  prohibiting  mine  owners  from  digging  within 
5  feet  of  division  line  without  adjoining  owner's  consent;  Re  Morgan,  47  L.  R.  A. 
52,  which  holds  void,  eight-hour  law  applying  to  smelters. 

Cited  in  note  (3.j  L.  R.  A.  854)  on  police  power  to  protect  health  of  employees. 

Contributory  nesllgrence  of  employee. 

Cited  in  note  (49  L.  R.  A.  46,  47)  on  contributory  negligence  in  entenng  or 
remaining  in  employment. 

25  L.  R.  A.  856,  CRAFT  REFRIGERATING  MACH.  COi  v.  QUINNIPIAC  BREW- 
ING CO.  63  Conn.  551,  29  Atl.  76. 

Operation  of  practice  act. 

Cited  in  Greenthal  v.  Lincoln,  67  Conn.  377,  35  Atl.  266,  holding  practice  act 
abandoned  aim  of  common  law  to  bring  controversy  to  a  single,  certain,  and 
material  point. 

Snfllclency   of   complaint. 

Cited  in  Baxter  v.  Camp,  71  Conn.  251,  42  L.  R.  A.  517,  71  Am.  St.  Rep.  169. 
41  Atl.  803,  holding  cause  of  action  arising  out  of  single  transaction  should  not 
be  separated  into  two  or  more  counts;  Dawson  v.  Marsh,  74  Conn.  500,  51  Atl. 
529,  holding  complaint  of  tenant  against  landlord  for  dispossessing  her,  detaining 
part  of  furniture,  and  removing  remainder  into  street,  should  be  set  forth  in  one 
count;  Morehouse  v.  Throckmorton,  72  Conn.  451,  44  Atl.  747,  holding  com- 
plaint alleging  performance  of  services,  their  value,  acceptance  of  service  by  de- 
fendant, death  of  plaintiff,  appointment  of  administratrix,  and  nonpayment  of 
indebtedness  by  defendant  states  cause  of  action  under  practice  act;  Goodrich  v. 
Stanton,  71  Conn.  424,  42  Atl.  74,  holding  single  transaction  resulting  in  in- 
dorsement of  two  notes  cannot  be  set  forth  in  six  counts  of  complaint:  Palmer 
V.  Hartford  Dredging  Co.  73  Conn.  187,  47  Atl.  125,  holding  that  single  cause  of 
action  should  be  stated  in  a  single  coimt;  Metropolis  Mfg.  Co.  v.  Lynch.  68  Conn. 
471,  36  Atl.  832,  holding  if  facts  alleged  and  proved  show  cause  of  action  for 
breach  of  contract,  plaintiff  is  entitled  to  judgment,  although  he  treated  action 
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one  in  trover;  Dunnett  v.  Thornton,  73  Conn.  5,  46  Atl.  158,  holding  only 
rule  as  to  pleading  is  plain  and  concise  statement  of  facts. 

Joinder  of  caasea  of  action. 

Cited  in  Maisenbacker  v.  Society  Concordia,  71  Conn.  376,  71  Am.  St.  Rep. 
213,  42  Atl.  67,  holding  question  whether  two  causes  of  action  are  improperly 
joined  in  one  count  is  waived  by  failure  to  demur  to  complaint ;  Knapp  v.  Walker, 
73  Conn.  461,  47  Atl.  655,  holding  that  causes  of  action  for  breach  of  contract  for 
personal  property,  and  for  fraud  in  inducing  party  to  part  with  his  property  on 
false  representations  may  be  united  if  growing  out  of  same  transaction;  Plumb 
V.  Curtis,  66  Conn.  174,  33  Atl.  998,  holding  separate  count  founded  on  estoppel 
(sannot  be  added  to  complaint  founded  on  original  liability;  Swenson  v.  Colvin, 
130  Fed.  627,  holding  cause  of  action  for  deceit,  based  on  misrepresentations  in- 
ducing written  contract,  cannot  be  united  with  action  for  breach  of  such  contract ; 
Knapp  V.  Walker,  73  Conn.  461,  47  Atl.  655,  holding  damages  for  breach  of  con- 
tract may  be  recovered  under  complaint  setting  forth  such  cause  of  action,  and 
also  one  for  fraud,  in  single  count,  although  no  fraud  found. 

HoTT    defenne    ahonld    be    pleaded. 

Cited  in  Botsford  v.  Wallace,  72  Conn.  200,  44  Atl.  10,  holding  that  answer  to 
single  cause  of  action  or  one  founded  on  transaction  with  several  causes  of  action 
not  distinguishable  from  each  other,  should  be  single  and  only  divided  into 
paragraphs. 

Effect  of  noncompliance  Trltlt   order  of  trial   conrt. 

Distinguished  in  Dunnett  v.  Thornton,  73  Conn.  17,  46  Atl.  158,  reversing 
judgment  for  material  error  though  nonsuit  granted  for  disobedience  of  order 
to  file  bill  of  particulars. 

25  L.  R,  A.  862,  STATE  ex  rel.  TAYLOR  v.  PEXNOYER,  26  Or.  205,  37  Pac. 

906,  41  Pac.  1104. 
Suit  by  private  individual  to  restrain  acta  of  pnblic  olilclala. 

Reaffirmed  on  subsequent  appeal  in  28  Or.  498,  31  L.  R.  A.  473,  43  Pac.  471. 

Cited  in  Burness  v.  Multnomah  County,  37  Or.  468,  60  Pac.  1005,  holding  in- 
dividual taxpayer  may  maintain  suit  to  prevent  carrying  out  of  contract  be- 
tween county  officials  and  individual  for  collection  of  taxes;  Brownfield  v. 
Houser,  30  Or.  537,  49  Pac.  843,  holding  taxpayer  may  bring  action,  in  his  own 
name,  to  have  county  clerk  restrained  from  issuing  to  sheriff  order  for  services 
performed  by  such  officer. 

Snit  by  atate   to  present   ofllcial   action. 

Distinguished  in  State  ex  rel.  McCain  v.  Metschan,  32  Or.  383,  41  L.  R.  A. 
694,  footnote  p.  692,  46  Pac.  791,  holding  that  action  can  be  maintained  by  state, 
without  showing  special  injury  to  restrain  state  treasurer  from  paying  warrant 
issued  without  authority  for  purchase  of  land  for  insane  asylum. 
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